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LUOIBN  SHAW.  HBNBT  A.  MELYIN. 

District  Courts  of  Appeal. 
First  District 
THOS.  X  LENNON,  Pbesidiho  Justice. 
8.  P.  HALL.  F.  H.  KERRIGAN. 
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GORDON  T.  MUNN  et  aL 
(Snpreme   Conrt   of  Kansas.     July  6,  1012.) 

(Sullahut  In  the  Court.) 

1,  DiTOBCE  (S  168*)— JUDOlfENT— COLLATKBAL 

Attack. 

A  wife  domiciled  in  Missouri  began  an  ac- 
tion in  a  circuit  court  of  that  state  against 
her  husband,  a  resident  of  this  state,  for  di- 
Torce.  Service  was  made  by  publication.  The 
hosband  did  not  appear,  and  a  Judgment  for 
divorce  was  rendered,  as  prayed  for.  The  pro- 
ceedings were  regular  according  to  the  laws 
of  Missouri,  unless  the  verification  of  the  pe- 
tition was  insufficient;  the  affidavit  bearing 
date  33  days  before  the  petition  was  filed.  It 
is  held  that  the  Missouri  court  bad  jurisdic- 
tion, and  the  judgment  for  divorce  is  not  open 
to  collated  attack  in  an  action  in  a  district 
court  of  this  state. 

[Ed.    Note.— For    other    cases,   see    Divorce, 
Cent.  Dig.  H  M9,  660;  Dec.  Dig.  f  168.*] 

2.  judombrt  (s  499*)  —  collaterai.  attack 
— Pboceedinob. 

Where  a  judgement  rendered  by  publication 
ia  offered  in  evidence  in  a  collateral  action 
in  the  same  court  in  which  the  judgment  was 
rendered,  and  the  affidavit  on  file  shows  by  its 
recitals  that  the  publication  was  insufficient, 
parol  evidence  is  admissible  to  prove  that  due 
publication  was  in  fact  made. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  940;    Dec.  Dig.  {  499.*] 

S.  JUDOMBNT     (f    818*)— FOBEIOR    JCDOUBNT 
— CONCLU8IVBKB68. 

In  an  action  to  quiet  title  to  land  in  Ar- 
kansas, where  service  was  made  by  publica- 
tion and  the  defendant  did  not  appear,  she  is 
not  bound  beyond  the  property  which  was  the 
subject  of  that  suit.  Title  to  land  in  this 
state  is  not  affected  by  the  judgment  of  the 
Arkansas  conrt  in  that  action. 

rEd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {{  1458-1481;    Dec.  Dig.  f  818.*] 

4.  HU8BA2«D     AND     WlFX     (I     35*)— ANTBNtJP- 

TIAL  CoNTRAcrr— Pleadino— IssniES. 

Where  the  execution  of  an  antenuptial 
contract  pleaded  by  a  defendant  is  denied  un- 
der oath,  and  the  execution  of  a  like  contract 
differing  but  slightly  in  its  material  terms  is 
alleged  in  the  reply,  the  issue  is  not  restricted 
fo  S«  I  zecutlon  ot  the  contract  as  pleaded  by 
the  defendant. 

[Ed.  Note. — For   other   cases,   see   Husband 
and  Wife,  Cent.  Dig.  ||  209-217;   Dec.  Dig.  i 

5.  HtrsBAKD  AND   Wife    (|  29*)— Awtknup- 
TiAi,  COHTBACTS— Validity. 

If  the  intended  wife  is  competent  to  make 
«  contract  and  has  a  fair  and  adequate  knowl- 
edge concerning  the  future  husband's  property 
when  she  enters  Into  an  antenuptial  agreement, 
which  is  free   from  deceit  or  fraud,   it  should 


not  be  set  aside  merely  becanse  the  court  or 
jury  find  that  the  provision  made  for  her  is 
in  great  disproportion  to  his  property. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  i|  158-168,  882;  Dec. 
Dig.  §  29.*] 

6.  EVIDENCB  (J  271*)  —  Dboulbatior— CON- 

TBADICTION. 

In  an  issue  arising  upon  an  allegation  that 
an  antenuptial  contract  had  been  canceled  and 
destroyed  by  mutual  consent  of  the  parties 
thereto,  declarations  of  the  husband,  since  de- 
ceased, were  admitted  in  evidence  in  behalf  of 
the  widow  tending  to  prove  that  the  contract 
had  been  destroyed  and  canceled  by  mutual 
consent  of  the   parties  thereto.     The  adverse 

Earty  then  ottered  other  declarations  of  the 
usband  tending  to  prove  the  contrary  which 
were  rejected.  The  evidence  showed  that  the 
instrument  had  been  destroyed  and  the  intent 
of  the  parties  concerning  its  destruction  was 
material.  It  is  Aeld,  that  the  rejected  evidence 
should  have  been  received. 

[B3d.  Note.— For  other  cases,  see  EJvidence, 
Cent.  Dig.  {{  1068-1079,  1081-1104 ;  Dec.  Dig. 
i  271,*] 

{Additumal  SyUaiut  ly  Editorial  Btaff.) 

7.  DivoBCB    (I  79*)— Pbockss— Publication. 

That  publication  notices  in  divorce  pro- 
ceedings did  not  run  in  the  name  of  the  state 
did  not  render  the  divorces  void. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  |§  258-263;   Dec.  Dig.  |  79.*] 

8.  Husband  and  Wipe   (|  83*)— Antenup- 
tial Contract— EviDENCB. 

In  determining  whether  an  antenuptial 
contract  was  canceled  by  mutual  agreement,  all 
the  circumstances  tending  to  prove  the  inten- 
tion of  the  parties,  including  the  husband's  fail- 
ure to  make  a  conveyance,  the  conveyances  of 
other  property  to  the  wife,  the  age  and  condi- 
tion of  the  husband,  the  care  and  attention  of 
the  wife,  the  disposition  made  of  the  instru- 
ment, should  be  considered. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  ||  196-202,  885;  Dec. 
Dig.  §  33.*] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  Jennie  S.  Gordon  against  LllUe 
Gordon  Munn  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeaL  Reversed 
and  remanded  for  new  triaL 

See,  also,  83  Kan.  642,  112  Pac.  616. 

D.  R.  Hite,  Mnlvane  A  Gault,  Robert 
Stone,  James  A.  Troutraan,  and  George  T. 
McDermott,  all  of  Topeka,  for  appellants. 
Otis  S.  Allen,  S.  H.  Allen,  and  3.  B.  LaH- 
raer,  all  of  Topdta,  and  A.  B.  Crane^  of 
Holton,  for  appellee. 
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BENSON,  X  This  is  an  action  for  the 
Partition  of  land  by  the  widow  against  the 
daughter  of  the  deceased  owner  of  the  land. 

G.  S.  Gordon,  a  widower  72  years  of  age, 
owning  property  of  the  value  of  about  $55,- 
000,  contracted  a  marriage  with  the  appel- 
lee, then  86  years  of  age,  who  had  been 
married  and  divorced  and  whose  property 
was  of  little  value.  The  marriage  tooli  place 
on  June  30,  1893,  immediately  after  the  exe- 
cution of  an  antenuptial  agreement.  Mr. 
Gordon  died  March  26,  1908,  leaving  the  ap- 
pellant LiUle  Gordon  Munn  his  only  belr  at 
law  except  the  appellee. 

The  answer  contained  a  general  denial, 
and  pleaded:  (1)  A  former  marriage  of  the 
appellee  with  one  Richmond  from  whom  the 
appellee  had  obtained  a  decree  of  divorce  In 
the  state  of  Missouri,  but  In  a  court  that 
had  no  jurisdiction,  without  tbe  Issuance 
and  service  of  process  as  required  by  tbe 
laws  of  that  state;  (2)  a  later  marriage  with 
one  Starr,  from  whom  she  was  not  legally 
divorced,  although  a  pretended  decree  there- 
for had  been  obtained  from  the  district  court 
of  Shawnee  county  without  Jurisdiction  and 
without  the  service  of  process ;  <3)  an  ante- 
nuptial contract  whereby  the  appellee  had 
waived  all  right,  title,  interest,  and  inherit- 
ance In  the  property  of  her  intended  hus- 
l>and  in  consideration  of  two  parcels  of  real 
estate  of  which  she  became  the  owner  by 
virtue  of  such  agreement;  and  (4)  a  decree 
of  a  circuit  court  of  Arkansas  quieting  title 
in  the  daughter  of  the  deceased,  defendant 
In  this  action,  to  land  in  that  state  owned 
by  Mr.  Gordon  at  tbe  time  of  bis  death.  In 
which  action,  it  is  alleged,  the  title  to  the 
lands  involved  In  this  action  was  adjudi- 
cated. 

The  reply  alleged  the  validity  of  tbe  di- 
vorces referred  to  and  averred  that  the 
courts  in  which  they  were  granted  had  ju- 
risdiction of  tbe  parties  and  subject-matter; 
that  tbe  appellee  was  never  subject  to  the 
Jurisdiction  of  the  circuit  court  in  Arkansas ; 
and  that  that  court  bad  no  jurisdiction  of 
the  subject  of  this  action,  and  had  proceeded 
solely  upon  service  by  publication  to  quiet 
title  to  lands  in  Arkansas  only.  In  the  reply 
tbe  appellee  denied  under  oath  the  execution 
of  an  agreement  as  pleaded  in  the  answer, 
but  alleged  that  an  antenuptial  contract  had 
been  entered  into  by  the  terms  of  which  Mr. 
Gordon  bad  agreed  to  convey  to  the  appel- 
lee, by  deed  forthwith  to  be  executed,  two 
pieces  of  real  estate  to  be  her  sole  property, 
together  with  the  rents  and  profits,  but  that 
he  bad  never  made  such  conveyance,  but 
kept,  controlled,  enjoyed,  and  used  the  prop- 
erty as  his  own  until  his  death,  collecting, 
keeping,  and  using  as  his  own  the  rents 
'therefrom.  She  also  alleged  that  this  prop- 
erty was  of  the  value  of  only  $2,500,  while 
Mr.  Gordon  then  owned  property  of  tbe 
value  of  $80,000,  but  that  she  was  not  in- 


formed and  did  not  know  tbe  nature  or 
amount  of  his  property,  except  bis  home- 
stead and  the  property  so  to  be  conveyed  to 
her ;  that  the  contract  was  drawn  up  with- 
out her  knowledge  by  Mr.  Gordon's  attorney, 
and  she  was  requested  to  sign  it  on  tbe  day 
of  the  marriage,  when  It  was  first  shown  to 
her,  Mr.  Gordon  then  promising  to  convey 
the  two  pieces  of  property  to  her  immediate- 
ly. Upon  these  facts  more  fully  stated  in 
the  reply,  it  Is  alleged  that  the  agreement 
is  not  enforceable  against  her  because  of  the 
failure  of  her  husband  to  make  the  .convey- 
ance or  to  give  her  possession  or  dominion  of 
the  property  or  the  rents,  and  because  It  was 
unreasonable,  and  was  procured  by  conceal- 
ment and  without  a  fair  disclosure  of  the 
husband's  property.  It  Is  further  alleged  in 
the  reply  that,  after  living  with  her  husband 
for  several  years,  tbe  appellee  first  learned 
of  tbe  amount  of  his  property  and  then  repu- 
diated the  agreement,  which  was  thereupon 
destroyed  in  his  presence  with  his  Imowl- 
edge,  upon  the  agreement  that  It  should 
thereby  be  annulled  and  canceled,  both  par- 
ties relieved  wholly  from  its  obligation,  and 
that  she  should  have  tbe  rights  of  a  widow 
in  his  property  at  his  death. 

The  first  trial  was  by  the  court,  and  judg- 
ment was  given  for  tbe  plaintiff  which  was 
reversed  because  of  the  denial  of  a  trial  by 
jury.  Gordon  v.  Munn,  83  Kan.  242,  111 
Pac.  177,  21  Ann.  Gas.  1299.  The  second  tri- 
al was  before  a  jury,  which  returned  a  gen- 
eral verdict  for  tbe  appellee  with  special 
findings,  upon  which  judgment  was  again 
rendered  for  the  plaintiff.  The  abstract  con- 
tains 70  specifications  of  error,  which  may, 
however,  be  fairly  considered  in  a  few  prop- 
ositions embracing  material  points. 

[1]  After  hearing  the  evidence  relating  to 
the  divorces  obtained  by  tbe  appellee,  the 
court  held  and  instructed  the  jury  that  they 
were  valid,  that  her  marriage  with  Gordon 
was  legal,  and  that  she  was  his  widow.  The 
attack  upon  the  decree  rendered  In  Missouri 
is  based  upon  the  fact  that  Mr.  Richmond 
was  never  a  resident  of  Missouri,  and  that 
the  judgment  rendered  against  hhn  by  publi- 
cation was  without  jurisdiction.  It  is  not 
disputed  that  the  plaintiff  in  the  action  was 
domiciled  in  Missouri,  and  the  proceedings 
appear  to  be  regular  according  to  the  laws 
of  that  state,  unless  the  verification  of  the 
petition  was  insufficient.  The  date  of  the 
afiidavit  is  33  days  before  the  petition  was 
filed,  and  it  is  contended  that  this  fact 
avoids  tbe  service  and  defeats  jurisdiction; 
but  It  was  held  otherwise  in  Aberne  v.  In- 
vestment Co.,  82  Kan.  435,  108  Pac.  842. 
The  decree  was  not  open  to  collateral  attack. 
McGormick  y.  McCormick,  82  Kan.  31,  107 
Pac.  646. 

[2]  The  only  defect  alleged  in  the  decree 
of  divorce  against  Starr  is  that  the  affidavit 
for  publication,  although  examined  and  ap- 
proved by  the  court  when  the  judgment  was 
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rendered,  was  void  because  It  showed  that 
the  notice  had  not  been  published  for  the 
length  of  time  required  by  the  statute.  The 
court  allowed  the  testimony  of  the  publisher 
to  be  given  on  the  trial  of  this  action  from 
which  it  appeared  that  the  publication  had 
in  fact  been  made  for  the  requisite  time. 
This  evidence  was  properly  received.  Lips- 
comb ▼.  Bank,  66  Kan.  243,  71  Pac.  683; 
Morris  v.  Hardie,  84  Kan.  9,  113  Pac.  308. 

[7]  Again,  it  is  contended  that  both  tlie 
Missouri  and  Kansas  divorces  are  void  be- 
cause the  publication  notices  did  not  run  in 
the  name  of  the  state.  The  same  contention 
was  made  in  McKenna  v.  Cktoper,  79  Kan. 
S47,  101  Pac.  662,  but  not  sustained.  That 
decision,  is  adhered  to.  The  same  rule  ap- 
pears to  prevail  in  Missouri.  Hansford  v. 
Hansford,  34  Mo.  App.  262.  See,  also,  Doan 
et  al.  V.  Boley  et  al.,  38  Mo.  449. 

[J]  The  district  court  held  that  the  Arkan- 
sas decree  was  insufficient  as  a  defense.  The 
answer  in  this  action  averred  that  the  peti- 
tion in  that  action  contained  an  allegation 
that  tlie  appellee  had  not  been  legally  di- 
vorced from  Starr — that  the  pretended  de- 
cree of  divorce  from  him  was  void  "for  want 
of  Jurisdiction  in  the  court  in  which  it  was 
granted."  The  service  in  the  Arkansas  suit 
was  by  publication  only,  and  the  appellee, 
then  and  now  a  resident  of  this  state,  did 
not  appear.  A  copy  of  the  decree  attached 
to  the  answer  recites  the  default,  and  a  find- 
ing that  the  allegations  of  the  petition  are 
true.  The  judgment  purported  only  to  quiet 
title  to  the  Arkansas  land  situated  within 
the  jurisdiction  of  that  court.  That  judg- 
ment relating  solely  to  lands  in  that  state 
cannot  affect  title  to  lands  here.  Freeman 
on  Judgments  (4th  Ed.)  {  564. 

"The  judicial  determinations  of  a  state 
can  have  force  and  operation  in  another 
state,  only  so  far  as  the  court  promulgating 
such  determinations  has  jurisdiction  over  the 
persons  or  things  to  be  affected  by  such  de- 
terminations." Amsbaugb  v.  Exchange  Bank, 
33  Kan.  100,  105,  5  Pac.  384,  387. 

The  contention  that  the  decree  in  the  Ar- 
kansas case,  reciting  that  the  averment  in 
the  petition  that  the  Starr  divorce  was  void 
conclusively  establishes  th^  invalidity  of 
that  divorce  in  this  action,  cannot  be  su.stain- 
ed.  It  was  held,  in  lies  v.  Elledge,  18  Kan. 
296,  that:  "The  recitals  of  a  Judgment  in 
rem,  obtained  without  personal  service  in  a 
sister  state,  and  by  publication  only,  where 
none  of  the  defendants  to  the  suit  make  any 
appearance  in  the  court  rendering  the  judg- 
ment, are  no  evidence  of  debt,  nor  evidence 
of  tender  of  a  deed,  in  a  separate  action 
pending  in  this  state  between  the  same  par- 
ties to  recover  upon  a  promissory  note." 
The  Judgment  referred  to  in  the  above  quo- 
tation was  rendered  in  an  action  for  specific 
performance.  In  all  such  cases  of  construc- 
tive service  the  defendant  is  not  bound  be- 
yond Uie  Judgment  relating  to  the  property 


in  question  or  subject  of  the  suit.  Herman 
on  Est.  §§  518,  522.  TiOe  to  land  in  this  state 
cannot  be  affected  by  the  decree  of  a  court 
of  another  state.  Cooper  v.  Ives,  62  Kan. 
395,  63  Pac.  434.  This  rule  is  recognized  in 
Eckman  v.  Eckman,  68  Pa.  471;  Price  v. 
Hickok,  39  Vt  292;  Cooper  v.  Reynolds,  77 
U.  S.  308,  19  L.  Ed.  931;  Durant  v.  Abend- 
roth,  97  N.  Y.  132. 

[4]  Upon  the  issue  relating  to  the  ante- 
nuptial contract  it  is  insisted  that,  having 
denied  the  execution  of  the  agreement  as 
pleaded  in  the  answer,  the  allegation  in  the 
reply  that  a  dlfferenU  altshongh  similar, 
agreement  had  heen  made,  was  Immaterial, 
and  that  the  evidence  should  have  been  lim- 
ited to  the  averment  in  the  answer  and  de- 
nial in  the  reply.  Both  parties  alleged  the 
existence  of  an  antenuptial  agreement,  but 
the  appellants  averred  tliat  by  its  terms  ap- 
pellee t)ecame  at  once,  upon  its  execution,  the 
owner  of  the  property  described  therein, 
while  the  appellee  alleged  that  it  was  an 
executory  agreement  for  a  conveyance  which 
did  not  vest  the  title,  and  tliat  the  posses- 
sion, use,  and  dominion  of  the  property  had 
been  retained  by  her  husband.  The  appellee 
was  not  limited  to  a  mere  denial  of  the  exe- 
cution of  the  contract  as  pleaded  by  the 
appellant,  but  could,  and  in  a  system  of  prac- 
tice which  requires  facts  to  be  pleaded 
properly  did,  set  out  the  contract  as  she  un- 
derstood it;  the  paper  having  been  destroyed. 
Even  if  the  ruling  should  be  held  erroneous 
under  strict  rules  of  pleading,  no  prejudice 
resulted.  The  only  witness  to  prove  the  con- 
tents of  the  agreement  was  called  by  the  ap- 
pellants. Both  parties  accept  ills  version 
as  true,  and  the  jury  found  that  it  was  as 
alleged  by  the  appellee. 

[t]  The  special  findings  of  the  Jury,  in 
substance,  were  that  the  plaintiff  is  the  wid- 
ow of  O.  S.  Gordon;  an  antenuptial  agree- 
ment was  made,  as  alleged  In  the  reply, 
which  was  carefully  read  and  explained  to 
the  appellee  before  she  signed  It;  Mr.  Gordon 
did  not  in  any  manner  conceal  the  fact  that 
he  owned  other  property  r  her  life  had  been 
one  of  hardship,  and  she  was  at  the  time 
serving  as  an  attendant  in  a  state  hospital, 
earning  $22.50  per  month  I>eslde8  board; 
she  knew  the  kind  of  home  he  occupied;  and 
the  prospect  of  being  relieved  from  ne- 
cessity of  earning  her  own  living  was  an  in- 
ducement to  accept  his  offer  of  marriage, 
whereby  she  secured  a  better  home  than  she 
had  ever  had  before.  She  was  an  experienc- 
ed woman  of  mature  years,  folly  capable  of 
managing  her  own  affairs,  and  might  by  the 
exercise  of  slight  effort  have  ascertained  the 
fact  that  her  prospective  husband  owned  con- 
siderable real  estate  In  Topeka  and  vicinity 
and  knew  that  he  was  in  good  circumstanc- 
es. She  fully  understood  the  terms  of  the 
contract  and  expressed  satisfaction  there- 
with, and  Mr.  Gordon  did  not  do  or  say 
anything  to  Indace  her  to  sign  It.  Slie  con- 
sidered the  prospect  of  a  comfortable  home. 
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an  assured  social  position,  and  the  property  r 
referred  to  In  the  contract  a  fair  provision 
in  view  of  her  own  situation,  without  regard 
to  Mr.  Gordon's  ownership  of  other  proper- 
ty, and  was  satisfied  with  Its  terms  and  ef- 
fect when  she  signed  It  Since  the  marriage 
she  has  received  from  her  husband  convey- 
ances for  the  homestead  (In  the  city),  120 
acres  of  land,  and  $1,000  In  money.  The 
antenuptial  agreement  was  destroyed  by  Mrs. 
Gordon  Just  after  Mr.  Gordon's  recovery  from 
a  severe  ilness  (spring  of  1902).  The  con- 
tract contained  an  agreement  of  Mr.  Gordon 
to  convey  to  her  the  two  pieces  of  property 
described  therein,  but  the  conveyance  was 
never  made,  and  be  did  not  carry  out  or  per- 
form its  terms  on  his  part  In  addition  to 
these  findings,  the  jury  answered  questions 
as  follows:  "Q.  Did  such  antenuptial  con- 
tract malse  fair  and  reasonable  provisions 
for  the  plaintiff,  Jennie  S.  Gordon?  A.  At 
the  time  It  was,  but  as  the  widow  of  G.  S. 
Gordon  it  was  not  Q.  Taking  Into  consider- 
ation the  previous  social  position  and  finan- 
cial condition  of  plaintiff  as  shown  by  the 
evidence,  was  the  marriage  contract  of  June 
80,  1898,  unreasonable  or  unfair  to  her?  A. 
It  did  not  make  reasonable  provision  for  ber 
widowhood." 

It  appears  from  the  evidence  that  Mr.  Gor- 
don died  on  March  26,  1908.  The  appellee 
contends  that  she  is  not  deprived  of  her  in- 
heritance as  a  widow  by  the  antenuptial 
contract  because  it  was  never  performed  by 
her  husband.  On  the  other  band,  the  ap- 
pellant contends  that  upon  the  execution  of 
the  agreement  and  the  marriage  of  the  par- 
ties, the  equitable  title  vested  in  the  wife, 
which  could  not  be  defeated  by  any  act  of 
the  husband;  that  the  contract  was  as  con- 
clusive upon  him  and  his  heirs  as  the  most 
formal  warranty  deed;  and  that  the  wife, 
having  never  demanded  a  conveyance,  should 
be  considered  as  consenting  that  the  naked 
legal  title  should  remain  In  the  husband. 

The  purchaser  of  land  In  possession  under 
an  agreement  for  a  conveyance  Is  consider- 
ed the  owner  in  equity,  subject  to  the  pay- 
ment of  the  purchase  money,  and  the  vendor 
is  treated  as  the  trustee  of  the  legal  title. 
Jones  Y.  Hollister,  61  Kan.  310,  32  Pac.  1115; 
Gilmore  r.  Gllmore,  60  Kan.  606,  57  Pac.  505; 
Campbell  v.  Town  Co.,  69  Kan.  314,  76  Pac. 
889.  The  fact  that  possession  was  not  trans- 
ferred in  this  Instance  may  be  accounted  for 
by  the  relationship  of  the  parties.  It  is  not 
uncommon  for  a  husband  to  manage  bis 
wife's  property,  and,  in  the  absence  of  any 
evidence  to  the  contrary,  It  may  be  presum- 
ed that  snch  control  and  management  is  with 
ber  consent  No  request  for  possession  or 
the  control  of  the  property  is  shown. 

Authorities  are  not  wanting  to  pupport 
the  proposition  that,  when  an  Intended  hus- 
band has  failed  to  make  a  conveyance  as 
agreed  in  sucb  a  contract  the  decree  wiU 
not  be  spedflcally  enforced  at  the  suit  of 
hla  beir,  although  it  would  be  at  the  suit 


of  his  widow.  In  many  of  the  cases  holding 
that  such  an  agreement  thus  remaining  unex- 
ecuted does  not  bar  the  widow's  dower  or 
Inheritance,  the  inexperience  of  the  wife,  her 
want  of  adequate  knowledge  of  the  hus- 
band's property,  or  other  equitable  consid- 
erations, appear  to  have  influenced  the  judg- 
ment In  this  case  the  woman  was  of 
mature  years,  and  the  findings, negative  any 
deception  or  fraud.  She  knew  that  her  in- 
tended husband  was  in  good  circumstances. 
The  provisions  of  the  contract  were  explain- 
ed, and  she  understood  its  terms,  conditions, 
and  effect 

It  was  held  In  Hafer  ▼.  Hafer,  33  Kan. 
449,  6  Pac.  537,  that  marriage  settlements 
of  this  character  are  looked  upon  with  favor, 
and  are  to  be  liberally  interpreted  to  carry 
out  the  Intention  of  the  parties.  Applying 
this  rule  which  has  become  the  judicial  pol- 
icy of  this  state.  It  cannot  be  beld,  in  the 
circumstances  disclosed  by  the  findings,  that 
the  fact  that  a  formal  conveyance  was  not 
made  is  sufficient  to  defeat  the  agree- 
ment The  property  to  be  conveyed  in  equity 
belongs  to  the  widow.  The  rents  and  profits 
have  been  absorbed  by  the  taxes,  and  she 
will  have  all  the  benefits  that  a  previous 
conveyance  would  have  given. 

The  failure  tff  make  a  conveyance  as 
agreed  Is,  however,  a  circumstance  to  be  con- 
sidered In  determining  another  Issue  in  the 
case.  The  appellee  pleaded  that  the  contract 
had  been  canceled  and  annulled  by  mutual 
consent,  and  several  questions  were  submit- 
ted to  the  jury  upon  that  issue  upon  which 
they  found  that  the  contract  was  destroyed 
by  Mrs.  Gordon  after  a  severe  Illness  of  her 
husband.  They  were  asked  to  state,  "wheth- 
er or  not  said  contract  was  canceled  or  de- 
stroyed by  the  mutual  agreement  of  the  par- 
ties thereto."  To  which  they  answered,  "On 
account  of  contradictory  evidence  it  is  bard 
for  us  to  determine  just  what  bappened  to 
the  contract  or  what  was  done  with  it" 

It  is  the  opinion  of  the  court  that,  in  view 
of  tbe  general  verdict  tbls  answer  should  b» 
considered  as  relating  to  the  document — ■ 
the  paper  Itself — rather  than  to  tbe  agree- 
ment. Tbe  actual  destruction  of  tbe  paper 
would  be  comiietent  evidence  upon  that  Is- 
sue In  connection  with  the  accompanying 
circumstances;  but  If  the  contract  was  can- 
celed by  agreement— that  is,  if  the  parties 
mutually  agreed  that  It  should  be  annulled 
and  no  longer  be  in  effect — tbe  destruction 
of  tbe  paper  upon  which  it  was  written  was 
not  controlling.  In  view  of  tbe  probable  mis- 
apprehension of  the  jury  of  tbe  real  Intent  of 
the  question,  and  of  tbe  fact  that  even  if 
the  meaning  was  understood  no  real  answer 
was  given,  it  is  believed  that  an  important 
Issue  of  fact  In  this  case  has  not  been  defi- 
nitely decided  and  that  justice  requires  that 
it  should  be  submitted  upon  another  trial. 

It  will  be  observed  that  the  court  asked 
tbe  jury  to  find  whether  the  antenuptial 
contract  was  fair  and  reusuuable.    It  was 
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hdd  In  the  Hafer  CJase  that  If  the  parties 
are  competent  to  contract,  and  the  agree- 
ment, considering  the  circumstances,  Is  rea- 
sonable and  Jnst  In  Its  proTlsions,  It  will  be 
apbeld.  Without  attempting  now  to  settle 
the  apparent  ambiguity  in  the  findings  of 
the  Jury  upon  this  matter,  It  Is  deemed  prop- 
er to  say  that  the  court.  Instead  of  submit- 
ting to  the  jury  the  general  question  wheth- 
er the  agreement  was  reasonable,  as  the  In- 
stmctions  Indicate,  should  have  explained  to 
than  her  right  to  contract,  and  his  duty  to 
make  a  fair  disclosure  of  his  property  and 
financial  situation,  and  submitted  to  tbenl 
the  question  whether  she  had  been  reason- 
ably well  Informed  of  his  property  and  had 
entered  Into  the  agreement  with  a  fair 
knowledge  of  his  financial  condition.  If 
the  intended  wife  Is  competent  to  make  a 
contract  and  has  a  fair  and  adequate  knowl- 
edge concerning  the  future  husband's  prop- 
erty when  she  enters  into  an  antenuptial 
agreement,  which  la  free  from  deceit  or 
fraud,  it  should  not  be  set  aside  merely  be- 
cause the  court  or  Jury  find  that  the  provi- 
sion made  for  her  la  In  great  disproportion 
to  his  property. 

[I]  In  determining  whether  the  antenup- 
tiaj  contract  was  canceled  or  annulled  by 
mntnal  agreement,  as  alleged  in  the  reply, 
all  the  circumstances  of  the  situation  tend- 
ing to  prove  the  intention  of  the  parties 
shonld  be  considered.  These  include  the 
failnre  to  make  the  conveyance  before  re- 
ferred to,  the  conveyances  of  other  property 
which  the  evidence  shows  were  made  to  the 
wife,  the  age  and  enfeebled  condition  of  the 
husband,  the  care  and  attention  of  the  wife, 
their  feelings  toward  each  other,  the  disposi- 
tion made  of  the  Instrument,  and  every  oth- 
er fact  having  a  natural  relevancy  to  the 
Inquiry.  Consent  to  a  rescission  of  a  con- 
tract may  be  implied  from  the  circumstances 
and  conduct  of  the  parties  with  respect  to 
the  subject-matter.  Evans  v.  Jacobltz,  67 
Kan.  249,  72  Pac.  848. 

[•]  In  view  of  the  fact  that  a  new  trial 
of  tills  issue  is  to  be  allowed,  it  becomes 
necessary  to  refer  to  evidence  offered  by  the 
appellants  upon  that  question  and  rejected. 
After  the  testimony  of  a  witness,  who  said 
that  he  was  iH-esent  when  the  contract  was 
destroyed,  tending  to  prove  that  it  was  done 
by  mutual  consent,  was  received,  the  testi- 
mony of  other  witnesses  was  given  purport- 
ing to  relate  statements  of  Mr.  Gordon  that 
he  and  his  wife  had  destroyed  the  contract 
so  that  she  should  get  her  share  of  his  prop- 
erty, and  other  similar  statements  tending  to 
prove  a  cancellation  of  the  agreement  by  mu- 
tual consent.  Thereupon  the  appellants  of- 
fered the  testimony  of  witnesses  purporting 
to  relate  other  statements  of  Mr.  Gordon 
tending  to  prove  statements  that  the  con- 
tract was  lost  and  that  he  had  not  consented 
t»  its  destruction.  This  rebutting  testimony 
was  rejected  on  the  ground,  as  alleged,  that 
It  was  self-serving. 


Declarations  of  a  person  since  deceased 
against  his  pecuniary  or  proprietary  Interest 
are  admissible,  although  the  declarant  is  not 
a  party  or  in  privity  with  a  party  to  the  ac- 
tion. Mentzer  v.  Burlingame,  85  Kan.  641, 
118  Pac.  698.  It  is  insisted,  however,  that 
this  rule  does  not  necessarily  permit  the  ad- 
mission of  other  declarations  made  by  the 
same  person  to  the  contrary.  It  Is  the  gen- 
eral rule  that  the  declarations  first  referred 
to  are  admitted  because  against  the  interest 
of  the  declarant,  while  those  last  referred  to- 
are  rejected  because  self-serving.  It  remains 
to  consider  whether  this  general  rule  should 
be  applied  in  the  situation  now  presented. 
The  question  to  be  determined  was  whether 
the  contract  was  destroyed  by  mutual  assent 
In  order  to  abrogate  the  agreement,  or  by 
one  party  only  and  without  the  consent  of 
the  other  and  without  any  intention  on  his 
part  to  annul  it  The  declarations  of  the 
husband  as  testified  to  by  the  appellee's  wit- 
nesses tended  to  show  that  the  agreement 
had  been  destroyed  by  mutual  assent  with 
the  intention  thereby  to  abrogate  It.  Testi- 
mony of  other  declarations  of  the  husband 
was  offered  tending  to  the  contrary.  Con- 
duct Is  constantly  shown  to  prove  intention, 
and  declarations,  if  not  within  the  rule  re^ 
quiring  rejection  because  they  are  self-serv-r 
ing,  may  be  shown  for  the  same  purpose. 
Even  when  self-serving,  they  are  admitted  in 
evidence  if  part  of  the  res  gestse  and  dec- 
larations of  an  occupant  of  land  which  Im- 
port title  in  himself  are  admissible  as  verbal 
parts  of  his  occupation.  Llebheit  v.  Enrlght, 
77  Kan.  321,  94  Pac.  203. 

Prof.  Wlgmore,  in  a  discussion  of  impeach- 
ing .testimony  offered  in  rebuttal  of  dying 
declarations,  says  that  "almost  all  courts 
have  agreed,  therefore,  that  a  self-contradic- 
tion may  in  this  situation  be  offered,  al- 
though the  preliminary  question  (required  In 
case  of  an  attempted  impeachment  of  a  liv- 
ing witness)  has,  of  course,  not  been  asked 
and  can  never  be."  After  other  observations 
on  thU  subject,  the  author  adds:  "Wherever 
any  other  statements  are  admitted,  by  ex- 
ception to  the  hearsay  rule — for  example, 
statements  of  factg  against  Interest — ^the 
same  principle  is  applicable,,  and  the  require- 
ment of  prior  asking  should  be  dispensed 
with."  Wlgmore  on  Bv.  S  1033.  It  is  argued 
that  the  rejected  testimony  falls  under  this 
rule,  L  e.,  the  rule  relating  to  impeaching 
evidence,  and  appellant  Insists  that  it  sliould 
have  been  admitted  on  this  ground.  It  Is 
doubted  whether  this  Is  the '  best  reason. 
Impeachment  by  proof  of  self-contradiction 
is  based  upon  the  supposed  capacity  or  dis- 
position of  the  declarant  to  err  through  mis- 
take or  dishonesty,  and  the  relation  of  con- 
tradictory declarations  is  permitted  In  order 
that  a  comparison  may  be  made  in  finding 
the  truth.  Wigmore  on  Bv.  {{  1017-1040. 
It  is  probable  that  the  argument  intended 
to  be  drawn  by  the  appellants  from  the  re- 
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jected  testimony  Is  that  tbe  appellee's  wit- 
nesses were  mistaken  or  dishonest  in  their 
report  of  bis  conversations.  In  other  words, 
it  was  not  a  comparison  of  one  statement 
with  another,  but  rather  an  effort  to  show 
that  the  deceased  did  not  make  the  state- 
ments attributed  to  him  by  the  appellee's 
witnesses  by  showing  that  he  had  made  con- 
tradictory statements  to  appellant's  witness- 
es. But  the  purpose  for  which  the  evidence 
was  ottered — ^which  was  not  stated — is  not 
very  Important  The  real  question  to  be  con- 
sidered is  whether  it  had  probative  force. 
If  it  fairly  tended  to  show  the  Intention  of 
the  deceased  with  respect  to  the  destruction 
of  the  Instrument  or  the  abrogation  of  the 
contract,  no  good  reason  la  apparent  for  its 
rejection.  Why  should  it  not  be  left  to  the 
J".ry,  after  hearing  the  various  witnesses  re- 
iute  the  declarations  attributed  to  the  de- 
ceased, to  find  what  his  statements  really 
were,  and  what  they  proved  concerning  the 
intent  of  the  parties  to  the  contract.  In  the 
transaction  referred  to? 

In  a  case  where  the  issue  was  whether  a 
promissory  note  had  been  given  to  the  mak- 
er by  the  payee,  the  defendant,  the  maker 
of  the  note,  was  allowed  to  prove  the  dec- 
larations of  hla  brother,  since  deceased,  who 
held  it,  that  he  intended  to  make  the  gift, 
and  it  was  held  that  evidence  of  other  dec- 
larations of  the  deceased  of  an  Intention  to 
insist  upon  payment  of  the  note  should  also 
have  been  admitted.  The  court  said:  "The 
intent  of  a  person  to  do  or  not  to  do  any 
given  thing  can  only  be  shown  by  his  acts, 
declarations,  and  conduct,  and  when  declara- 
tions are  introduced  in  evidence  tending  to 
show  such  intent,  other  and  subsequent  dec- 
larations tending  to  show  a  contrary  intent, 
made  prior  to  the  consummation  of  the  act, 
are  admissible  for  the  purpose  of  enabling 
the  Jury  to  determine  what  In  fact  the  In- 
tent of  the  person  was,  and  thus  making  it 
probable  or  Improbable  that  the  act,  what- 
ever it  may  be,  in  controversy  was  consum- 
mated in  accordance  with  the  expressed  in- 
tent of  the  party."  Sherman  v.  Sherman, 
76  Iowa,  136,  138,  89  N.  W.  232,  233. 

It  Is  true  that  a  different  situation  is  pre- 
sented here.  Tbe  declarations  in  that  case 
related  to  intention  before  the  act  had  been 
done.  Here  they  related  to  a  past  transac- 
tion. But  this  is  true  of  the  declarations  of- 
fered by  both  parties,  and  it  is  believed  does 
not  necessarily  affect  the  principle.  Another 
difference,  however,  should  be  noted.  In  that 
case  the  court  was  careful  to  observe  that  a 
different  rule  might  prevail  if  the  Intent  re- 
ferred to  might  disturb  a  vested  right  It 
la  true  a  person  may  not,  after  making  a 
gift  or  other  disposition  of  property.  Jeop- 
ardize tbe  title  given  or  right  surrendered  by 
declarations  to  the  contrary.  Pentlco  v. 
Hays,  75  Kan.  76,  88  Pnc.  738,  9  L.  R.  A. 
(N.  S.)  224.  The  evidence,  however.  Is  not 
admitted    for    that   purpose,    but   to   show 


I  whether  other  declarations  already  In  evi- 
dence expressed  the  real  purpose  of  the  par- 
ty In  the  transaction;  tn  other  words,  to 
show  his  intention. 

In- another  case  of  an  alleged  gift,  state- 
ments of  the  supposed  donor,  who  died  be- 
fore the  trial,  made  at  different  times  before 
and  after  the  alleged  gift  and  which  were 
inconsistent  with  it,  were  held  admissible  to 
contradict  the  testimony  of  the  donee,  al- 
though not  made  In  his  presence.  Whitwell 
V.  Winslow,  132  Mass.  307.  The  court  said 
that  the  declarations,  -although  In  some  sense 
In  favor  of  the  party  making  them,  and  in 
the  nature  of  hearsay,  ought  to  have  been 
admitted  upon  principles  declared  in  Whit- 
ney v.  Wheeler,  116  Mass.  490.  In  that  case 
the  court  held  that  statements  of  a  deceas- 
ed person  indicating  a  previously  fixed  state 
of  mind  inconsistent  with  an  alleged  gift  was 
admissible  when  there  was  ground  to  doubt 
the  intent  with  which  the  property  had  been 
delivered.  In  the  case  last  cited  the  state- 
ment related  to  an  intention  existing  before 
the  alleged  gift,  but  in  the  former  the  same 
rule  was  apparently  extended  to  cover  state- 
ments made  after  as  well  as  before  that 
time. 

In  a  case  involving  the  question  of  a  parol 
gift  to  a  son-in-law  who  relied  upon  pos- 
session and  the  declaration  of  the  alleged 
donor,  evidence  of  his  counter  declarations 
was  allowed.  The  court  said:  "Where  dec- 
larations have  been  heard,  counter  declara- 
tions cannot  be  excluded  for  the  reason  that 
tbe  mind  has  reached  a  conclusion  as  to  the 
truth  of  the  case.  This  the  verdict  of  the 
Jury  alone  can  reveal.  Such  evidence  is 
somewhat  analogous  to  the  testimony  of  dif- 
ferent witnesses  to  the  same  transaction." 
Stone  V.  Stroud,  6  Rich.  (S.  C.)  306. 

Where  evidence  of  confidential  state- 
ments of  a  testator  had  been  related  by  a 
witness  for  one  of  the  parties,  the  court  ad- 
mitted the  testimony  of  another  witness  pur- 
porting to  give  other  statements  of  the  tes- 
tator tending  to  show  that  the  first  witness 
was  not  on  the  terms  of  intimacy  with  the 
testator  which  his  own  testimony  tended  to 
show.  Llghtner  et  al.  v.  Wike,  4  Serg.  &  K. 
(Pa.)  203.  It  must  be  conceded  that  the  evi- 
dence so  held  admissible  was  quite  remote; 
but  the  opinion  says  that  it  tended  in  some 
degree  to  contradict  the  assertion  of  the  first 
witness,  and  to  show  the  Improbability  of  hla 
testimony. 

The  declarations  excluded  on  the  trial  of 
this  case  are  not  direct  evidence  of  the  fact 
in  issue,  but  they  tend  to  show  the  Intent 
of  the  deceased  respecting  it,  or,  as  some 
writers  say,  his  particular  mental  state,  and 
for  that  purpose  have  probative  force,  the 
weight  of  which  is  for  the  court  or  Jury 
trying  the  fact    16  Cyc.  1186. 

At  the  conclusion  of  an  Illuminating 
discussion  of  exceptions  to  tbe  hearsay 
rule,   Wlgmore  quotes  briefly   from  Judges 
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and  antbors  who  bava  lamented  that  tbe 
declarations  of  persons  since  deceased  were 
not  received  to  all  cases  when  they  would  be 
admissible  if  the  person  were  living.  Wig- 
more  on  Et.  i  1576. 

Without  impairing  tbe  force  of  tbe  general 
rule  ezclndlng  self-serving  hearsay  declara- 
tions, it  is  held  that  the  statements  offered 
by  tbe  appellant  do  not  fall  under  the  ban 
of  tbat  rnle  in  the  circumstances  disclosed 
npon  the  trial  of  this  case. 

The  special  findings  do  not  sustain  the 
contention  that  the  contract  Is  Invalid  be- 
cause of  any  suppression  of  Information  or 
other  misconduct  of  tbe  other  contracting 
party.  The  Issues  concerning  tbe  validity  of 
the  marriage  and  the  effect  of  the  Arkansas 
Judgment  are  property  determined.  The 
only  remaining  Issue  to  be  tried  is  upon  the 
annulment  of  tbe  contract  as  alleged  in  the 
reply. 

Tbe  judgment  is  reversed,  and  tbe  cause 
remanded  for  a  new  trial  of  that  issue.  All 
the  Justices  concurring. 

(S7  Kan.  SU) 

MUNN  et  al.  v.  GORDON. 
(Supreme  Court  of  Kansas.    Jnly  6, 1912.) 

(Syllabiu  "by  the  Court.) 

1.  JcDOMKNT  (I  680*)— Reb  Judicata— Bvi- 

DBNCK. 

A  judgment  pleaded  as  an  estoppel  is  ad- 
missible in  evidence,  although  an  appeal  there- 
from is  pending  and  ezecation  of  toe  judgment 
1*  stayed. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  1024;   Dec.  Dig.  {  580.*] 

2.  Judgment    (§    881*)  —  Res    Judicata  — 

PI.EAD1NO. 

The  reversal  of  tbe  judgment  afterward 
is  not  a  ground  for  reversmg  a  judgment  ren- 
dered in  the  action  in  which  the  first  judgment 
was  admitted  in  evidence,  where  another  trial 
«f  tbe  action  in  which  it  was  rendered  has  re- 
sulted in  the  same  judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  1025;  Dec.  Dig.  {  581.*] 

S.  Appeal  and  Error  ({  1067*)— Harmless 

EBROR— In  STRUCTl  o  N  s . 

In  an  action  where  the  findings  of  a  jury 
are  only  advisory,  and  the  court  has  made  in- 
dependent findings  upon  the  same  issues,  upon 
the  same  evidence,  and  rendered  judgment 
thereon,  any  error  in  refusing  further  instruc- 
tions relating  to  the  burden  of  proof  is  im- 
material. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  1087.*] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  Llllle  Gordon  Munn  and  others 
against  Jennie  S.  Gordon.  Judgment  for  de- 
fendant, and  plaintiffs  appeal.    Affirmed. 

See,  also,  83  Kan.  242,  111  Pac.  177,  21 
Ann.  Cas.  1299. 

James  A.  Troutman,  Robert  Stone,  D.  R. 
Hlte,  and  Mulvane  &  Gault,  all  of  Topeka, 
for  appellants.  J.  B.  Larimer  and  S.  H. 
Allen,  both  of  Topeka,  and  A.  E.  Crane,  of 
Eoltoo,  for  appellee. 


BENSON,  J.  This  la  an  action  to  cancel 
two  deeds  of  conveyance  bearing  date  Decem- 
ber 20,  1907,  made  by  G.  S.  Gordon  to  hia 
wife,  Jennie  S.  Gordon,  the  appellee.  One 
of  these  deeds  conveyed  the  homestead  up- 
on which  the  grantor  and  grantee  resid- 
ed. The  other  deed  conveyed  120  acres  of 
land.  Mr.  Gordon  died  on  March  26,  1908, 
leaving  his  daughter  the  appellant  Ullie  Gor- 
don Munn,  and  the  appellee,  his  only  heirs- 
Mr.  Gordon  and  the  appellee  were  married 
on  June  30,  1898.  He  was  then  72  years  of 
age,  and  she  was  38  years  of  age.  Both 
had  been  previously  married,  and  the  appel- 
lee had  been  twice  divorced.  The  grounds 
upon  which  tbe  appellants  ask  to  have  the 
deed»  canceled  are  the  allegations  tbat  the 
grantor  was  of  unsound  mind  when  they 
were  signed,  and  that  they  were  obtained  by 
fraud  and  undue  influence.  It  is  stated  in 
the  petHlon  that  Mr.  Gordon  was  decrepit 
from  age  and  infirmities;  that  he  was  men- 
tally and  physically  incompetent  for  more 
than  a  year  before  his  death;  and  tbat 
the  appellee,  taking  advantage  of  bis  inca- 
pacity and  his  dependence  upon  her,  induced 
him  to  sign  the  deeds  when  be  was  not  of 
sound  mind;  and,  further,  that  she  withheld 
from  htm  tbe  fact  that  she  had  been  twice 
married  and  twice  divorced,  or  that' the  le- 
gality of  both  divorces  was  questioned,  or 
that  any  doubt  existed  about  her  legal  right 
to  enter  Into  the  marriage  with  him,  which 
be  believed  to  be  legal;  tbat  she  was  thereby 
able  to  exert  an  Influence  over  him  which 
wpuld  have  been  impossible  bad  be  been  In- 
formed of  the  facts  concerning  these  prior 
marriages  and  divorces,  and  luid  not  been  in- 
fluenced by  the  mistaken  belief  that  she  was 
bis  lawful  wife.  The  delivery  of  the  deeds 
was  denied.  The  answer  contained  a  gen- 
eral denial  and  pleaded  a  former  adjudica- 
tion in  an  action  of  partition  In  tbe  same 
court  between  the  same  parties,  wherein  it 
was  finally  determined  that  the  apt>ellee  was 
the  widow  of  G.  S.  Grordon.  The  reply, 
among  other  things,  stated  that  the  Judg- 
ment in  partition  bad  been  vacated  by  an 
order  superseding  it,  entered  In  this  court 
upon  appeal.  Tbe  district  court  submitted 
to  a  Jury  the  questions  whether  tbe  grantor 
was  of  sound  mind  and  memory  when  he 
executed  the  deeds — whether  they  were  made 
and  signed  by  means  of  undue  Influence  of 
the  appellee,  and  whether  they  were  obtain- 
ed by  fraud.  The  Jury  found  that  the  gran- 
tor was  of  sound  mind,  and  that  the  deeds 
were  not  made  or  signed  by  means  of  un- 
due influence  nor  obtained  by  fraud.  Tbe 
court  also  made  findings  that  the  deeds  were 
delivered  to  the  appellee  by  her  husband  on 
or  about  January  19,  1907;  that'neither  of 
them  was  obtained  by  fraud  or  undue  in- 
fluence; and  that  the  grantor  was  of  sound 
mind  and  continued  to  attend  to  his  affairs 
until  confined  to  his  bed  by  bis  last  Illness, 
beginning  February  19,  1908;   and  concluded 
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from  an  tbe  findings  that  the  appellants 
were  not  entitled  to  relief.  Judgment  was 
thereupon  rendered  for  the  appellee. 

[1,2]  The  appellants  allege  error  In  the 
admission  in  evidence  of  the  Judgment  in 
the  partition  suit,  because  an  appeal  there- 
from was  then  pending,  and  the  judgment 
was  afterwards  reversed,  of  which  facts  this 
court  should  take  Judicial  notice.  The  rul- 
ing was  not  erroneous.  The  appeal  and  stay 
of  execution  did  not  destroy  or  suspend  the 
effect  of  the  Judgment  as  evidence.  WlUard 
V.  Ostrander,  51  Kan.  481,  32  Pac.  1092,  37 
Am.  St.  Rep.  294;  State  v.  Lawrence,  76  Kan. 
940,  92  Pac.  1131.  It  is  true  that  the  Judg- 
ment was  afterwards  reversed  (Gordon  v. 
Munn,  83  Kan.  242,  111  Pac  177,  2f  Ann. 
Cas.  1299);  but,  since  the  reversal,  that  case 
has  again  been  tried,  and  the  same  Judg- 
ment rendered,  which  Judgment,  so  far  as  it 
establishes  the  validity  of  the  marriage,  is 
DOW  affirmed  (Gordon  v.  Munn,  125  Pac. 
1,'  Just  decided).  By  the  same  rule  of  Ju- 
dicial notice  invoked  by  the  appellants,  no- 
tice may  be  taken  of  the  fact  that  another 
Judgment  to  the  same  effect.  In  the  same  ac- 
tion, upon  the  same  issues,  lias  been  render- 
ed and  affirmed.  The  ruling  admitting  the 
evidence  was  clearly  right  when  made,  and, 
if  the  same  question  should  be  presented  In 
a  new|  trial,  the  ruling  would  be  the  same. 
Therefore  another  trial  should  not  be  grant- 
ed because  of  the  admission  of  that  testi- 
mony. 

[3}  Error  la  alleged  in  the  instructions 
placing  the  burden  of  proof  upon  the  plain- 
tiff. It  is  not  denied  that  the  burden  of 
proof  was  first  npon  the  plaintiff;  but  it  Is 
insisted  that  when  the  age  and  infirmity  and 
dependence  of  the  grantor  upon  his  wife,  the 
confidential  relations  existing  betweeh  them, 
and  want  of  consideration  were  shown,  the 
burden  shifted  to  the  appellee  to  prove  good 
faith  and  the  absence  of  undue  influence 
and  fraud.  The  findings  of  the  Jury  were 
only  advisory.  MedlU  v.  Snyder,  61  Kan. 
16,  68  Pac.  962,  78  Am.  St.  Rep.  307;  Hos- 
pital Co.  T.  Philippl,  82  Kan.  64,  107  Pac. 
630,  SO  I*  R.  A.  (N.  S.)  194.  The  court  hav- 
ing made  independent  findings  upon  con- 
sideration of  the  same  evidence,  any  error 
In  refusing  the  Instructions  asked  for  is  Im- 
material. An  opinion  upon  the  abstract 
.  Question  of  law  involved  In  the  request  could 
not  affect  the  result. 

It  is  eamesCIy  argued  that  this  court 
should  examine  and  weigh  the  evidence  and 
determine  the  facts,  although  concurrently 
found  by  the  Jury  and  the  court.  There  was 
competent  testimony  to  support  the  findings, 
both  the  Jury  and  the  court  believed  it,  and, 
altliough  there  was  also  evidence  to  the  con- 
trary, the  findings  will  not  be  set  aside. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


9T  Kan.  761) 
STATE  T.  COPPAGB. 
(Supreme  Court  of  Kansas.     July  6,  1912.) 

(SvJlabut  Iv  the  Court.) 

1.  Master  and  Skbvant  (|  15*)— Contracts 
— Validitt. 

An  employer  has  no  inherent  right  to 
coerce  an  employ^  to  make  a  written  or  ver- 
bal contract,  as  a  condition  of  remaining  in 
his  employment,  not  to  become  or  remain  a 
member  of  a  labor  organization. 

[Ed.  Note.— For  otiier  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  16.*] 

2.  Mabteb  and  Servant  (J  15*)— Contbacts 
—  IiABOB  Organization  —  Constitutional 
Law. 

The  Legislature,  deeming  snch  coerdon 
against  public  policy,  violated  no  constitutional 
rights  of  employers  in  the  enactment  of  sec- 
tions 4674  and  4675  of  the  General  Statutes 
of  1909,  and  such  sections  are  valid. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  15.*] 

Porter  and  West,  JJ.,  dissenting. 

Appeal  from  District  Court,  Bourbon 
County. 

T.  B.  Coppage  was  convicted  of  violating 
Gen.  St.  1909,  {!  4674,  4075,  and  appeals.  Af- 
firmed. 

James  G.  Sheppard,  of  Ft  Scott,  R.  B. 
Vermilion  and  W.  F.  Lllleston,  both  of 
Wichita,  and  Hubert  Lardner,  of  Ft.  Scott, 
for  appellant  John  S.  Dawson,  Atty.  (Sen., 
for  the  State. 

SMITH,  J.  About  July  1,  1911,  one  A.  R. 
Hedges  was  employed  as  a  switchman  in 
the  yards  of  the  St  Louis  &  San  Francisco 
Railway  Company  at  Ft  Scott,  Kan.,  and 
was  a  member  of  a  labor  organization  call- 
ed the  Switchmen's  Union  of  North  America. 
The  appellant  was  employed  by  said  railway 
company  as  superintendent  The  appellant 
as  such  superintendent,  requested  Hedges 
to  sign  an  agreement  which  he  presented  to 
Hedges  In  writing  and  informed  him  that  U 
he  did  not  sign  it  he  could  not  remain  in 
the  employ  of  the  railway  company.  .The 
following  Is  the  writing  presented:  "Ft 
Scott  Kan 1911.  Mr.  T.  B.  Cop- 
page,  Superintendent,  Frisco  Line,  Ft  Scott 
We,  the  undersigned  have  agreed  to  abid« 
by  your  request,  that  is,  to  withdraw  from 
the  Switchmen's  Union,  while  In  the  service 
of  the  Frisco  Company.    [Signed]  " 

Hedges  refused  to  sign  the  writing  and 
refused  to  withdraw  from  the  labor  or- 
ganization. Thereupon  appellant,  as  such 
superintendent,  discharged  Hedges  from  the 
service  of  the  railway  company.  Thereafter 
this  criminal  action  was  instituted  by  in- 
formation, setting  forth.  In  substance,  the 
aI)ove  facte.  The  appellant  moved  to  quash 
the  Information  on  several  grounds,  the  prin- 
cipal of  which  was  that  the  information 
charged  no  public  offense  under  the  laws  of 
the  state  of  Kansas,  and  that  there  was  no 
valid  law  making  the  acts  charged  In  the 
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Information  a  public  offense.  The  motion 
was  overmled.  The  case  came  regularly  on 
for  trial,  a  Jury  was  waived,  and  the  par- 
ties stipulated  that  the  case  be  tried  to  the 
court  Arraignment  was  waived  and  a  plea 
of  not  guilty  entered.  Thereupon  the  state 
offered  evidence  of  the  facts  above  stated, 
and  the  appellant  submitted  the  case  without 
evidence.  On  consideration  thereof  the  court 
found  the  appellant  guilty  as  charged.  Mo- 
tions for  new  trial  and  In  arrest  of  Judg- 
ment were  overruled  and  proper  exceptions 
saved. 

The  only  question  presented  on  the  appeal 
Is  the  validity  of  sections  4674  and  4675  of 
the  General  Statutes  of  1800,  which  read : 

"Sec.  4674.  ♦  •  »  That  it  shall  be  un- 
lawful for  any  individual  or  member  of  any 
Arm,  or  any  agent,  officer  or  employ^  of  any 
company  or  corporation,  to  coerce,  require, 
demand  or  influence  any  person  or  persons 
to  enter  into  any  agreement,  either  written 
or  verbal,  not  to  Join  or  become  or  remain 
a  member  of  any  labor  organization  or  asso- 
ciation, as  a  condition  of  sucb  person  or  per- 
sons securing  employment,  or  continuing  in 
the  employment  of  such  individual,  firm  or 
corporation. 

"Sec.  4675.  •  •  •  Any  individual  or 
member  of  any  firm  or  any  agent,  officer  or 
employ^  of  any  company  or  corporation  vio- 
lating the  provisions  of  this  act  shall  be 
deemed  guilty  of  a  mi^emeanor,  and  upon 
conviction  thereof  sliall  be  fined  In  a  sum 
not  less  than  fifty  dollars  or  imprisoned  in 
the  county  Jail  not  less  than  thirty  days." 

Elach  party,  in  argument,  assumed  that  if 
section  4675,  malting  It  a  misdemeanor  to  do 
any  of  the  things  denounced  as  unlawful  in 
section  4674,  is  constitutional  and  valid,  then 
the  ruling  on  the  motion  to  quash  the  in- 
formation and  the  final  Judgment  of  the 
court  should  be  affirmed ;  otherwise  the  rul- 
ing and  Judgment  of  the  court  should  be  re- 
versed. 

Our  attention  has  been  called  to  no  other 
decision  upon  a  statute,  except  State  ex  rel. 
V.  Orin  Daniels  et  al.  (Minn.  1912)  136  N.  W. 
584,  like  the  statute  in  question.  The  stat- 
ute of  Minnesota,  the  validity  of  which  was 
Involved  in  the  decision.  Is  practically  the 
same  as  ours.  The  syllabus  reads:  "Under 
the  decision  of  the  Supreme  Court  of  the 
United  States  in  Idair  v.  United  States,  208 
U.  S.  161  [28  Sup.  Ct  277,  52  h.  Ed.  436, 
13  Ann.  Cas.  764],  which  this  court  must 
follow  and  apply,  it  is  held  that  a  criminal 
complaint  based  on  section  6097,  B.  L.  1905, 
which  merely  alleges  that  the  employer  re- 
quired the  employe  to  enter  into  a  verbal 
agreement  not  to  remain  a  member  of  a 
labor  organization  as  a  condition  of  retain- 
ing his  employment,  does  not  state  a  crim- 
inal offense."  The  relator  was  charged  and 
had  been  convicted  of  requiring  an  employ^ 
of  a  railroad  company,  as  a  condition  of  re- 
maining in  Bach  employ,  to  enter  into  a  verb- 


al agreement  not  to  remain  a  member  of  a 
certain  labor  organization.  He  was  convict- 
ed and  sentenced  to  Jail  in  the  custody  of 
the  sheriff.  The  district  court  in  a  habeas 
corpus  proceeding  released  him  from  custody. 
The  case  In  the  Supreme  Court  was  on  the 
appeal  of  the  sheriff  from  that  Judgment 

It  will  be  observed  that  Minnesota  deci- 
sion is  based  upon  the  Adair  Case.  In  the 
latter  case  the  accused  was  not  convicted  of 
requiring  the  employe  to  make  an  agreement 
not  to  become  or  remain  a  member  of  a  labor 
organization,  but  was  convicted  for  discharg- 
ing the  employe  because  of  Iiis  membership 
In  a  labor  organization.  After  discussing  the 
case  generally,  the  opinion  (Adair  v.  U.  S., 
208  U.  S.  161,  at  page  171,  28  Sup.  Ct  277, 
at  page  279  [52  L.  Ed.  436,  13  Ann.  Cas.  764]) 
says:  "It  thus  appears  that  the' criminal  of- 
fense charged  in  the  count  of  the  indictment 
upon  which  the  defendant  was  convicted  was, 
in  substance  and  effect,  that  being  an  agent 
of  a  railroad  company  engaged  in  interstate 
conunerce  and  subject  to  the  provisions  of 
the  above  act  of  June  1,  1898  [30  Stat  424, 
c.  370  (U.  S.  Comp.  St  1901,  p.  3206)],  he  dis- 
charged one  Coppage  from  its  service  be- 
cavse  of  hU  memiersMp  in  o  labor  organUia- 
ticn;  no  other  ground  for  such  discharge 
being  alleged."  In  the  next  paragraph  of  the 
opinion  the  court  formulated  the  question 
presented  as  follows:  "May  Congress  make 
it  a  criminal  offense  against  the  United 
States — ^as  by  the  tenth  section  of  the  act 
of  1898  it  does — for  an  agent  or  officer  of 
an  interstate  carrier,  having  full  authority 
in  the  premises  from  the  carrier,  to  dis- 
charge an  employe  from  service  simply  be- 
cause of  his  membership  in  a  labor  organiza- 
tion?" By  the  syllabus  it  also  appears  that 
the  provision  in  section  10  of  the  act,  mak- 
ing it  a  crime  for  an  employer  to  discharge 
an  employe  for  the  reason  that  the  employe 
Is  a  member  of  a  labor  organization,  was 
the  only  provision  of  the  act  which  was  held 
unconstitutional.  We  think  the  Adair  Oase 
did  not  support  the  Minnesota  decision  and 
has  no  application  to  the  case  at  bar. 

It  is  a  matter  of  common  knowledge,  of 
which  Legislatures  and  courts  should  take 
cognizance,  that  many  individual  laborers 
are  unable  to  cope  on  an  equal  footing  with 
wealthy  individual  or  corporate  employers 
as  to  the  terms  of  employment;  also,,  that 
both  employers  and  employes  are  In  fact  sep- 
arately associated  in  organizations  for  the 
purpose  of  advancing  their  respective,  and. 
In  certain  respects  conflicting,  interests.  It 
goes  without  saying  that  the  individual  em- 
ploye cannot  coerce  his  employer  from  re- 
maining a  member  of  his  association,  and 
that  the  individual  employer  may  so  coerce 
his  employe  unless  restrained  therefrom  by 
law.  If  no  restraining  law  is  held  valid  by 
the  courts,  we  then  have  this  situation :  The 
employers'  association  prescribes  to  Its  mon- 
bers  conditions  which  they,  perhaps  under 
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penalty,  must  Impose  upon  their  several  em- 
ployes. The  indlridual  employ^  Is,  in  the 
supposed  case,  pitted  not  only  against  his 
employer  in  contracting  the  conditions  of 
employment,  bat  also  against  the  aggregation 
of  associated  employers.  That  such  a  con- 
dition, if  real,  tends  to  reduce  employes  to 
mere  serfdom,  cannot  be  questioned.  The 
public  cannot  be  said  to  be  uninterested. 
The  Legislature  stands  in  the  place  of  the 
public  as  Its  representative,  and,  if  the 
Legislature  is  not  debarred  therefrom  by 
constitutional  limitations,  it  devolves  upon 
It  to  determine  whether  any  restrictions  are 
necessary,  and,  if  so,  what  the  restrictions 
shall  be.  The  courts  should  enforce  the  acts 
of  the  Legislature  unless  they  are  repugnant 
'  to  the  Constitution  of  the  nation  or  state. 
If  experience  and  changed  conditions  dem- 
onstrate that  the  constitutional  limitations 
'  work  or  permit  injustice,  there  is  still  a  rem- 
edy; but  it  is  not  In  the  courts. 

[1]  It  is  said  that  an  employer  has  the 
right  to  prescril)e  such  conditions  of  employ- 
ment as  'he  may  choose  and  the  employe 
may  accept  or  reject  them.  This,  If  true, 
does  not  dispose  of  this  case.  Here  the  em- 
ployer required  the  employ^  to  make  a  con- 
tract pledging  his  honor  not  to  do  an  act, 
which  he  had  a  legal  right  to  do,  which  did 
not  necessarily  affect  his  duty  to  his  em- 
ployer, and  which  the  Legislature  by  the 
act  In  question,  in  effect,  said  It  is  against 
public  policy  and  unlawful  to  coerce  an  em- 
ployfi  to  do. 

The  gravamen  of  the  offense  charged  In 
this  action  is  the  attempt  to  coerce,  require, 
demaind,  or  influence  any  person  or  persons 
to  enter  Into  any  agreement,  either  written 
or  verbal,  not  to  Join  or  become  or  remain  a 
member  of  any  labor  organization  or  associa- 
tion as  a  condition  of  said  person  or  per- 
sons securing  employment  or  continuing  in 
the  employment  of  the  Individual,  firm,  or 
corporation  making  the  demand.  The  force 
of  the  statute  is  to  make  It  illegalto  compel 
ainy  employ^  to  make  a  written  or  oral 
agreement  which  presumably  he  may  not 
wish  to  make.  None  of  the  other  statutes 
except  the  statute  of  Minnesota,  the  validity 
of  which  has  been  adjudicated,  is  like  this. 

In  Brick  Co.  v.  Perry,  69  Kan.  297,  76 
Pac.  848,  it  was  held  that  a  statute  which 
makes  it  unlawful  to  discharge  an  employe 
because  he  belongs  to  a  labor  organization 
is  void  for  the  reason  that  it  invades  the 
right  of  the  employer  to  terminate  a  con- 
tract. It  Is  held  in  Hallway  Co.  v.  Brown, 
80  Kan.  312,  102  Pac.  459,  23  L.  R.  A.  (N.  S.) 
247,  133  Am.  St.  Rep.  213,  18  Ann.  Cas.  346, 
that  an  employer  has  a  right  to  discharge  at 
any  time  for  any  reason  or  for  no  reason, 
being  responsible  in  damages  for  violating 
a  contract  as  to  the  time  of  employment. 
This  is  the  general  doctrine,  we  believe, 
without  dissention.  Conversely,  it  is  the 
Tight  of  the  employe  to  quit  his  employment 


at  any  time  for  any  reason  or  without  any 
reason,  being  likewise  responsible  In  damages 
If  he  violates  his  contract  with  the  employer. 

In  State  v.  Julow,  129  Mo.  163,  31  S.  W. 
781,  29  L.  R.  A.  257,  50  Am.  St  Rep.  443, 
it  is  held  that  "a  right  to  Insist  that  em- 
ployes shall  withdraw  from  or  refrain  from 
joining  any  trade  union  or  labor  union  as 
a  condiflon  of  employment  or  continued  em- 
ployment is  within  the  constitutional  rights 
of  an  employer,"  and  that  a  statute  making 
such  acts  criminal  is  in  violation  of  the 
Constitution  of  the  United  States. 

In  Gillespie  v.  People,  188  111.  176,  58  N.  E. 
1007,  52  L.  R.  A.  283,  80  Am.  St.  Rep.  176, 
it  is  held  that  "a  statute  making  It  unlaw- 
ful to  prevent,  or  attempt  to  prevent,  an 
employe  from  joining  any  lawful  labor  or- 
ganization, or  to  discharge  an  employe  be- 
cause of  his  connection  with-  such  an  or- 
ganization, and  providing  a  penalty  there- 
for, ♦  •  *  is  void,  since  the  right  to 
terminate  a  contract,  subject  to  the  liability 
to  respond  in  a  civil  action  for  an  unwar- 
ranted termination,  is  within  the  protection 
of  the  provisions  of  the  state  and  federal 
Constitutions,  which  guarantee  that  no  per- 
son shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law."  This 
and  the  Julow  Case  were  the  pioneer  deci- 
sions on  the  question  involved,  namely,  the 
construction  of  statutes  relating  to  labor 
organizations.  They  have  been  frequently 
quoted  and  followed.  The  statutes  are  held 
unconstitutional  for  the  reason  that  they  de- 
prive the  employer  of  the  right  to  contract 
or  to  terminate  a  contract.  In  a  sense,  the 
questions  therein  decided  are  the  converse 
of  this  case.  Our  statute  denounces  as  crime 
the  requiring  or  coercing  of  an  employe  to 
make  a  written  or  verbal  contract,  as  a  con- 
dition of  employment  or  continuing  employ- 
ment, that  he  will  not  join  a  labor  organiza- 
tion. 

The  freedom  of  the  employes  to  contract, 
or  to  terminate  a  contract,  is  as  sacred  un- 
der the  Constitutions  of  the  state  and  nation 
as  is  the  freedom  of  the  employer  to  con- 
tract or  to  terminate  a  contract.  Labor 
organizations  are  generally  recognized  as 
beneficent  to  both  the  members  thereof  and 
to  the  public.  The  members  are  In  the  meet- 
ings taught  to  greater  efficiency  in  their  vo- 
cations. They  are  also  bound  to  assist  the 
sick,  infirm,  and  unfortunate  among  the 
members,  and  in  many  other  respects  are  not 
only  not  Inimical  to  the  best  interests  of 
society,  but  are  helpful  and  beneficial.  The 
Legislature,  in  passing  the  act  in  question, 
probably  also  took  into  consideration  a  fact  of 
general  knowledge  that  employes,  as  a  rule, 
are  not  financially  able  to  be  as  independent 
in  making  contracts  for  the  sale  of  their 
labor  as  are  employers  in  making  a  contract 
of  purchase  thereof. 

To  many  the  demands  for  housing,  food, 
and  clothing  for  their  families  and  the  edu- 
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cation  of  tbelr  children  brook  no  tntermp- 
tlon  of  wages  to  tbe  bread-winner.  Kecessl- 
t7  may  compel  the  acceptance  of  nnreason- 
able  and  unjust  demands.  The  state  Is  Inter- 
ested In  healthful  conditions  for  Its  wage- 
earners  and  In  the  moral  and  Intellectual 
development  of  tbelr  children;  also,  that 
none  should  become  dependent  upon  the  state 
for  support.  Employers,  so  far  as  they  may 
be  considered  a  class  of  society,  ought  to 
be,  and  usually  are.  Interested  In  all  that 
tends  to  better  the  conditions  of  their  em- 
ployes. To  such,  as  to  other  good  citizens, 
the  condemnation  of  just  criminal  laws  has 
no  terror,  but  are  recognized  as  shields  and 
■afcgaards.  The  employer,  and  not  the  em- 
ploye, is  the  master  of  the  business  to  be 
carried  on,  and  it  follows  that  he  has  the 
right  to  Impose  such  terms  of  employment  as 
within  reason  and  justice  seem  good  to  him. 
The  employe  must  accept  the  conditions  or 
refuse  the  employment.  The  employer  has 
no  right  by  virtue  of  these  relations  to  dom- 
inate the  life  nor  to  Interfere  with  the  liber- 
ty of  the  employe  in  matters  that  do  not  les- 
sen or  deteriorate  the  serrlce.  For  Instance, 
where  the  employer  may  rightfully  discharge 
for  drunkenness,  he  has  no  inherent  right 
to  dictate  the  church  communion  of  the  em- 
ploye. Oar  statute  Implies  that  labor  unions 
are  lawful  and  not  inimical  to  the  rights 
of  employers,  although  no  qualifying  wiord  or 
words  are  used  In  that  connection.  If  so, 
liberty  of  lawful  action  being  au  Inviolable 
right,  the  Legislature  was  within  the  exer- 
dae  of  its  proper  power  in  denouncing  as 
criminal  any  attempt  to  coerce  an  employe, 
onder  the  resistless  pressure  of  necessity,  to 
bargain  away  his  liberty. 

No  right  of  the  employer  to  contract  is 
taken  away  or  interfered  with  by  the  act  in 
question.  Practically,  the  liberty  of  the  em- 
ploye to  contract  or  to  refuse  to  contract 
not  to  Join  a  labor  union  is  of  little  or  no 
commercial  value  to  him;  but  this  Is  also 
true  of  many  cherished  personal  liberties. 
The  employer  may  discharge  an  employe 
for  the  reason  that  the  employe  belongs  to  a 
labor  union,  or  for  the  reason  that  he  belongs 
to  a  particular  church,  or  to  any  church, 
or  for  any  reason,  or  from  mere  whim  with- 
out assigning  any  reason,  and  the  employe 
is  equally  free  to  quit  his  employment  Yet 
an  employer  has  no  constitutional  or  inher- 
ent right  to  coerce  or  compel  his  employe 
to  make  any  contract  or  agreement,  written 
or  verbal,  which  he  does  not  wish  .to  make, 
whatever  may  be  the  condition  or  purpose. 

[2]  The  state  has  the  right  to  protect  tbe 
freedom  and  independence  of  employes  from 
any  encroachment  thereon  and  make  such 
encroachment  a  criminal  offense  whenever 
in  the  Judgment  of  the  legislature  such  en- 
croachment constitutes  a  wrong  upon  the 
public  generally,  as  when  one  makes  an  as- 
sault upon  another  it  is  a  crime  against 
the  state. 

Tbe  judgment  is  affirmed. 


JOHNSTON,  a  J.,  and  BUBCH,  IfASON, 
and  BENSON,  JJ.,  concur. 

PORTER,  J.  (dissenting).  The  law  ob- 
viously was  not  passed  because  any  person 
seriously  believed  its  enforcement  would  re- 
sult in  real  benefit  to  the  laboring  men  or  to 
labor  unions.  It  is  like  the  old  soldier's 
preference  law,  and  similar  enactments, 
"that  keep  the  word  of  promise  to  our  ear 
and  break  it  to  our  hope."  After  reading 
the  majority  opinion,  members  of  labor  un- 
ions may  rest  for  a  time  under  the  delusion 
that  the  Legislature,  ta  the  exercise  of  the 
police  power,  has  reached  out  its  strong  arm 
to  shield  the  laboring  man  from  tbe  at- 
tempts of  his  employer  to  deprive  him  of  the 
right  to  become  and  continue  a  member  of 
labor  unions,  and  that  the  construction  plac- 
ed upon  the  act  by  the  court  has  made  the 
legislation  effective  to  accomplish  the  pur- 
pose; but  a  perusal  of  former  decisions  of 
this  court,  in  Brick  Co.  v.  Perry,  69  Kan. 
297,  76  Pac.  848,  and  Railway  Co.  t.  Brown, 
80  Kan.  312,  102  Pac.  4S9,  23  L.  R.  A.  (N.  S.) 
247,  133  Am.  St  Rep.  213,  18  Ann.  Cas.  34^ 
will  cause  the  delusion  to  disappear. 

It  was  held  in  the  Brick  Co.  Case  that: 
"A  statute  which  makes  it  unlawful  to  dis- 
charge an  employe  because  he  belongs  to  a 
lawful  labor  organization  and  provides  for 
the  recovery  of  damages  for  such  discharge 
is  void.  The  right  to  terminate  a  contract 
is  within  the  protection  of  the  state  and 
federal  Constitutions,  which  guarantee  to 
every  citizen  the  protection  of  life,  liberty, 
and  property."    (Syl.) 

In  Railway  Co.  v.  Brown,  supra  (1909),  this 
court  held  that  an  employer  has  a  right  to 
discharge  an  employe  at  any  time  for  any 
reason  or  for  no  reason.  Those  decisions 
are  cited  with  approval  in  the  majority 
opinion  without  serious  attempt  to  distin- 
guish the  principle  upon  which  they  were 
decided  from  that  Involved  in  this  case.  Nor 
is  there  any  substantial  ground  upon  which 
to  rest  a  distinction.  If  it  is  not  within  the 
power  of  the  Legislature  to  make  it  a  crim- 
inal offense  for  an  employer  to  discharge  an 
employe  because  tbe  latter  belongs  to  a  law- 
ful labor  organization,  it  la  equally  beyond 
tbe  power  of  tbe  Legislature  to  make  it  a 
criminal  offense  for  him  to  notify  the  em- 
ploye of  his  intention  to  discharge  him  for 
that  reason,  and  to  inform  him  that  he  will 
be  retained  if  he  ceases  to  be  a  member  of 
such  'organization.  The  employer  may  law- 
fully discharge  him  for  being  a  member  and 
Inform  him  of  the  reason.  The  employe  may, 
by  renouncing  his  membership  In  the  organ- 
ization, at  once  be  re-employed  by  the  same 
person;  so  that  under  the  former  decisions 
the  employer  is  permitted  lawfully  to  ac- 
complish indirectly  the  same  thing  that  the 
present  statute  declares  to  be  a  cilme. 

It  was  said  by  tbe  late  Justice  Harlan,  in 
Adnir  V.  United  States,  208  U.  S.  161,  172, 
28  Sup.  Ct  277,  279  (!B2  U  Ed.  436.  13  Ana. 
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Caa.  764):  "It  was  the  rlgbt  of  the  defend- 
ant (the  employer)  to  prescribe  the  terms 
upon  which  the  services  of  Coppage  (the  em- 
ploy6)  would  be  accepted,  and  it  was  the 
right  of  Coppage  to  become  or  not,  as  he 
chose,  an  employ^  of  the  railroad  company 
upon  the  terms  It  offered  to  him.  Mr.  Cooley, 
In  his  treatise  on  Torts,  p.  278,  well  says: 
'It  is  a  part  of  erery  man's  civil  i:ights  that 
he  be  left  at  liberty  to  refuse  business  rela- 
tions with  any  person  whomsoever,  whether 
the  refusal  rests  upon  reason,  or  is  the  re- 
sult of  whim,  caprice,  prejudice,  or  malice. 
With  his  reasons  neither  the  public  nor 
third  persons  have  any  legal  concern.  It  is 
also  his  right  to  have  business  relations  with 
any  one  with  whom  he  can  make  contracts, 
and,  if  he  is  wrongfully  deprived  of  this 
right  by  others,  he  is  entitled  to  redress.' " 

In  the  opinion  in  the  Perry  Case,  supra, 
tills  court  quotes  from  a  decision  of  the  Il- 
linois Supreme  Court  in  a  case  involving 
substantially  the  same  kind  of  a  statute.  The 
Illinois  court  said:  "The  Legislature  cannot 
prevent  persons,  who  are  sul  Juris,  from  la- 
boring, or  from  making  such  contracts  as 
they  may  see  fit  to  make  relative  to  their 
own  lawful  labor,  nor  has  it  any  power  by 
penal  laws  to  prevent  any  person,  with  or 
without  cause,  from  refusing  to  employ  an- 
other or  to  terminate  a  contract  with  him, 
subject  only  to  the  liability  to  respond  in  a 
civil  action  for  an  unwarranted  refusal  to 
do  that  which  has  been  agreed  upon.  Hence 
we  are  of  the  opinion  that  this  act  contra- 
venes those  provisions  of  the  state  and  fed- 
eral Constitutions,  which  guarantee  that  no 
person  shall  be  deprived  of  life,  liberty,  or 
.property  without  due  process  of  law."  Gil- 
lespie T.  People,  188  IlL  176,  185,  68  N.  E. 
1007,  1010  (52  L.  R.  A.  283,  80  Am.  St  Rep. 
176). 

The  opinion  of  this  court  in  the  Perry 
Case  approved  the  doctrine  declared  by  the 
Supreme  Court  of  Missouri  in  State  v.  Julow, 
129  Mo.  163,  31  S.  W.  781,  29  L.  R.  A.  257,  50 
Am.  St.  Rep.  443,  which  was  a  criminal  pro- 
ceeding, and  in  which  a  statute^  was  held  to 
be  void  because  it  sought  to  deprive,  vrithont 
due  process  of  law,  the  employer  of  the  right 
to  make  and  terminate  contracts.  The  Mis- 
souri statute  made  it  a  criminal  ofFense  for 
an  employer  to  enter  into  any  contract  or 
agreement  with  any  employ^  for  the  latter  to 
withdraw  from  any  labor  or  other  lawful 
organization, 

I  confess  my  inability  to  appreciate  the 
force  of  the  supposed  logic  by  which  the  stat- 
ute involved  in  the  present  action  is  held  to 
differ  substantially  from  the  Missouri  stat- 
ute. In  People  v.  Marcus,  185  N.  Y.  257,  77 
N.  E.  1073,  7  L.  R.  A.  (N.  S.)  282,  113  Am.  St 
Jtep.  902,  7  Ann.  Cas.  118,  a  criminal  pro- 
ceeding was  based  upon  a  New  Tork  statute 
which  read  as  follows:  "Any  person  or  per- 
sons,  ,employer  or  employers  of  labor,  and 
any  person  or  persons  of  any  corporation  or  i 
corporations  on  behalf  of  such  corporation ' 


or  corporations,  who  shall  hereafter  coerce 
or  compel  any  person  or  persons,  employ^ 
or  employes,  laborer  or  mechanic,  to  enter 
into  an  agreement,  either  written  or  verbal 
from  such  person,  persons,  employ^,  laborer 
or  mechanic,  not  to  join  or  become  a  member 
of  any  labor  organization,  as  a  condition  of 
such  person  or  persons  securing  employment 
or  continuing  in  the  employment  of  such  per- 
son or  persons,  employer  or  employers,  cor- 
poration or  corporations,  shall  be  deemed 
guilty  of  a  misdemeanor."  People  v.  Marcus, 
page  259  of  185  N.  Y.,  page  1073  of  77  N.  E. 
(7  L.  R.  A.  [N.  S.]  282,  113  Am.  St  Rep.  902, 
7  Ann.  Cas.  118).  The  New  York  Court  of 
Appeals  held  the  statute  void  because  in 
conflict  with  the  state  and  federal  Consti- 
tutions. A  similar  statute  enacted  in  Neva- 
da was  declared  unconstitutional  upon  the 
same  grounds.  Goldfleld  ConsoL  Mines  Co.  t. 
Goldfleld  M.  U.  No.  220  (C.  C.)  159  Fed.  600. 

A  Wisconsin  statute  prohibited  an  employ- 
er from  discharging  an  employe  because  be 
was  a  member  of  any  labor  organization. 
The  Supreme  Court  of  Wisconsin  held  the 
statute  void  as  an  imwarranted  infringement 
of  the  constitutional  right  of  liberty  In  mak- 
ing private  contracts.  State  ex  rel.  ZiUmer 
V.  Kreutzberg,  114  W1&  530,  646,  90  N.  W. 
1098,  1104  C»  L.  R.  A.  748.  91  Am.  St  Rep. 
934).  The  court  in  the  opinion  used  this  lan- 
guage: "On  this  subject  Mr.  Tiedeman  (Cont 
of  Pers.  &  Prop.  p.  332)  declares  the  opinion 
that  a  state  statute  which  made  It  unlaw- 
ful for  an  employer  to  refuse  to  employ  un- 
ion men,  or  to  compel  an  employ^  to  with- 
draw from  a  trade  union  on  pain  of  dis- 
missal, would  be  clearly  unconstitutional." 

People  V.  Marcus,  State  v.  Julow,  Gillespie 
v.  People,  and  State  ex  rel.  Zillmer  y. 
Kreutzberg,  supra,  are  dted  with  approval 
by  Justice  Harlan  In  Adair  v.  United  States, 
supra.  In  the  majority  opinion  comment  is 
made  on  the  fact  that  the  court  in  the  Adair 
Case  considered  only  a  section  of  the  act  of 
Congress  which  made  it  an  offense  for  a  car- 
rier engaged  in  interstate  commerce  to  dis- 
charge an  employ^  simply  because  of  bis 
membership  in  a  labor  organization,  and 
that  the  court  declined  to  consider  the  pre- 
cise question  involved  here.  There  being  no 
conviction  under  the  section  making  it  an 
offense  to  require  the  employ^  to  agree  not 
to  become  or  remain  a  member  of  such  or- 
ganization, the  court,  of  course,  did  not 
have  before  it  the  question  as  to  the  validi- 
ty of  that  section,  and  any  opinion  express- 
ed upon  that  question  would  have  been  out- 
side tbe  Issues  and  obiter.  I  think  it  is 
clear  that  if  is  It  not  within  the  power  of 
Congress  to  make  it  an  offense  for  an  em- 
ployer to  discharge  the  employ^  for  such  a 
reason,  it  would  be  equally  beyond  its  power 
to  make  it  an  offense  to  notify  him  of  the 
intention  to  do  so  unless  he  agreed  to  dis- 
continue such  membership. 

The  mere  fact  that  in  the  present  statute 
the  Legislature  has  seen  fit  to  define  such 
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conduct  as  coercion  will  not  avoid  the  ob^ 
jectlon  that  the  law  is  beyond  the  scope  of 
the  proper  exercise  of  the  police  power.  The 
state  cannot  uuder  the  mere  guise  of  police 
r^nlation,  where  It  is  apparent  that  its 
real  object  is  not  to  protect  the  community 
or  promote  the  general  well-being,  deprive 
an  individual  of  his  liberty.  Mugler  v.  Kan- 
sas. 123  U.  S.  623,  669,  8  Sup.  Ct  273,  81 
L.  Ed.  205. 

In  Bri(^  Co.  v.  Perry,  supra.  Justice 
Greene,  speaking  for  this  court,  said:  "Be- 
fore approaching  a  discussion  of  the  ques- 
tion, let  us  exclude  any  notion  that  the  act 
in  question  is  a  police  regulation.  It  will 
be  observed  that  it  does  not  affect  the  pub- 
lic welfare,  health,  safety,  or  morals  of  the 
community,  or  prevent  the  commission  of 
any  offense  or  other  manifest  evil.  Where 
the  object  of  the  act  cannot  be  traced  to 
the  accomplishment  of  some  one  of  these 
purposes.  It  is  not  a  police  r^ulatlon. 
•  •  •  The  right  to  follow  any  lawful  vo- 
cation and  to  make  contracts  is  as  complete- 
ly witliin  the  protection  of  the  Constitution 
as  the  right  to  hold  property  free  from  un- 
warranted seizure,  or  the  liberty  to  go  when 
and  where  one  will.  One  of  the  ways  of 
obtaining  property  is  by  contract.  The  right, 
therefore,  to  contract  cannot  be  infringed  by 
the  Legislature  without  violating  the  letter 
and  spirit  of  the  Constitution.  Every  dti- 
xen  is  protected  In  his  right  to  work  where 
and  for  whom  he  will.  He  may  select  not 
only  his  employer  but  also  his  associates. 
He  is  at  liberty  to  refuse  to  continue  to 
serve  one  who  has  in  his  employ  a  person, 
or  an  association  of  persons,  objectionable 
to  him.  In  this  respect  the  rights  of  the 
employer  and  employe  are  equal.  Any  act 
of  the  Legislature  that  would  undertake  to 
Impose  on  an  employer  the  obligation  of 
keeping  in  his  service  one  whom,  for  any 
reason,  he  should  not  desire,  would  be  a  de- 
nial of  bis  constitutional  right  to  make  and 
terminate  contracts  and  to  acquire  and  hold 
property.  Equally  so  would  be  an  act  the 
provisions  of  which  should  be  intended  to  re- 
quire one  to  remain  in  the  service  of  one 
whom  be  should  not  desire  to  serve."  69 
Kan.  299,  300,  76  Pac.  848. 

In  the  case  of  State  v.  Julow,  supra,  the 
Missouri  court  said:  "Nor  can  the  statute  es- 
cape censure  by  assuming  the  label  of  a 
police  regulation.  It  has  none  of  the  ele- 
ments or  attributes  wlilch  pertain  to  such  a 
regulation,  for  it  does  not  in  terms  or  by 
Implication  promote,  or  tend  to  promote,  the 
public  health,  welfare,  comfort,  or  safety; 
and,  if  it  did,  the  state  would  not  be  al- 
lowed, under  the  guise  and  pretense  of  police 
regulation,  to  encroach  or  trample  upon  any 
of  the  just  rights  of  the  citizen,  which  the 
Clonstltution  intended  to  secure  against  dlm- 
ioutlon  or  abridgement.  In  re  Jacobs,  98  N. 
1.  98  £50  Am.  Rep.  636],  and  cases  cited." 


129  Mo.  177,  81  S.  W.  783,  29  L.  B.  A,  257, 
50  Am.  St  Rep.  448. 

The  Minnesota  case  cited  in  the  majority 
opinion  (State  v.  Daniels)  was  decided  in 
June,  1912,  and  the  statute  there  construed 
is  substantially  the  same  statute  involved  in 
this  case.  It  reads:  "It  shall  be  unlawful 
for  any  person,  company,  or  corporation,  or 
any  agent,  officer  or  employe  thereof,  to 
coerce,  require,  or  influence  any  person  to 
enter  into  any  agreement,  written  or  verbal, 
not  to  join,  become,  or  remain  a  member  of 
any  lawful  labor  organization  or  associa- 
tion, as  a  condition  of  securing  or  retaining 
employment  with  such  person,  firm,  or  cor- 
poration." R.  h.  1905,  S  5^7.  In  the 
opinion  the  court  accepts  the  ruling  of  the 
United  States  Supreme  Court  in  the  Adair 
Case  as  declaring  it  the  law  of  the  land 
"that  an  employer  may  dismiss  from  his 
service  any  employe  he  sees  fit  for  no  cause 
or  for  any  cause  assigned  or  unassigned,  ar- 
bitrary, capricious,  or  otherwise,"  and  that 
"discriminating  against  members  belonging 
to  labor  organizations,  by  discharging  them 
from  employment  and  retaining  those  em- 
ployes only  who  do  not  belong  or  are  willing 
to  quit  such  organizations,  cannot  be  an  of- 
fense, because  the  Constitution  of  the  Unit- 
ed States  protects  the  employer  in  his  liber- 
ty to  so  discriminate." 

I  concur  in  all  that  is  said  in  the  ma- 
jority opinion  respecting  the  right  of  labor- 
ing men  to  form  organizations  for  the  pur- 
pose of  advancing  their  mutual  Interests  and 
of  protecting  their  rights  as  against  unjust 
conditions  of  employment,  which  are  some- 
times imposed  by  wealthy  individual  and 
more  frequently  by  corporate  employers ;  but 
I  cannot  agree  that,  because  labor  organiza- 
tions are  lawful,  therefore  the  liberty  of  an 
employer  of  labor  to  insist  that  no  person 
who  remains  in  his  service  shall  continue  to 
belong  to  such  organizations  is  subject  to  the 
control  of  the  Legislature.  In  the  majority 
opinion  it  is  said  that  an  employer  "has  no 
inherent  right  to  dictate  the  church  com- 
munion of  the  employe."  On  the  contrary, 
I  think  he  has  the  inherent  right  to  say  to 
an  employe  that  unless  the  latter  becomes  a 
Methodist,  a  Presbyterian,  a  Christian  Scien- 
tist, or  adopt  whatever  religious  faith  the 
employer  "professes,  he  will  be  discharged. 
And  so  has  the  employe  the  same  right  to 
refuse  to  enter  or  remain  in  the  service  un- 
less the  employer  shall  adopt  his  religious 
views.  In  Nat  Protective  Ass'n  v,  Cum- 
mlng,  170  N.  Y.  315,  63  N.  B.  369,  68  L.  R. 

A.  135,  88  Am.  St  Rep.  648,  it  has  been 
held  within  the  constitutional  rights  of  em- 
ployes to  exact  from  an  employer,  as  a  con- 
dition precedent  to  entering  into  his  em- 
ployment, an  agreement  that  he  will  not 
employ  nonunion  laborers.  To  the  same  ef- 
fect is  Jacobs  V.  Cohen,  183  N.  T.  207,  76  N. 

B.  5,  2  L.  R.  A.  (N.  S.)  292,  111  Am.  St  Rep. 
730,  5  Ann.  Cas.  280.    What  would  be  said 
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of  an  attempt  by  tlie  Legislature  to  make  It 
a  crime  for  members  of  labor  organizations 
to  coerce  an  employer  Into  an  agreement  to 
discharge  all  nonunion  workmen  as  a  condi- 
tion precedent  to  remaining  In  bis  service? 
That  would  clearly  be  an  unwarranted  Inter- 
ference with  the  liberty  of  the  members  of 
such  organizations  to  fix  the  terms  upon 
which  they  would  agree  to  continue  to  work 
and  would  deprive  them  of  a  right  guaran- 
teed by  the  Constitution  of  the  United  States 
as  well  as  by  the  state  Constitution.  And 
yet  such  a  statute  would  be  simply  the  re- 
verse of  the  one  now  under  consideration, 
and  would  I;e  no  more  repugnant  to  the  con- 
stitutional provisions  against  depriving  per- 
sons of  liberty  of  contract. 

For  the  foregoing  reasons,  I  dissent  from 
the  majority  opinion. 


WEST,  J. 
opinion. 


I  dissent  from  the  majority 


STATE  V.  ACKENHAUSEN. 
(Supreme  Court  of  Kansas.     July  6,  1912.) 

Appeal  from  District  Court,  Leavenworth 
County. 

Alfred  Ackenhausen  wtts  indicted  for  crime, 
and  brings  error.  From  a  judgment  sustain- 
ing a  motion  to  quash,  the  State  appeals.  Re- 
versed and  remanded. 

John  S.  Dawson,  Atty.  Gen.,  and  Lee  Bond 
and  Malcolm  N.  McNaughton,  both  of  Leaven- 
worth, for  the  State.  A.  E.  Dempsey  and  F. 
P.  Fitzwilliams;  both  of  Leavenworth,  and 
James  G.  Sheppard,  of  Ft.  Scott,  for  appellee. 

PER  CURIAM.  This  case  is  submitted  with 
State  V.  Coppage,  126  Pac.  8,  just  decided. 
On  the  trial  the  court  sustained  a  motion  to 
quash  the  information  on  the  ground  that  the 
statute,  making  the  acts  charged  unlawful  and 
criminal,  is  void.  On  the  authority  of  the 
Coppage  Case  the  order  of  the  court  and  judg- 
ment dismissing  the  action  is  reversed,  and 
the  case  is  remanded,  with  instructions  to  set 
aside  the  order  and  judgment  and  proceed  to 
trial. 


CITY  OF  OTTAWA  v.  BARNES. 
(Supreme  Court  of  Kansas.     July  6,  1912.) 

Appeal  from  District  Court,  Franklin  County. 

G.  B.  Barnes  was  charged  with  violation  of 
a  city  ordinance.  On  verdict  of  guilty  the 
court  sustained  a  motion  of  an  arrest,  and 
the  City  of  Ottawa  appealed.     Dismissed. 

J.  S.  Dawson,  Atty.  Gen.,  and  F.  A.  Waddle 
and  Ralph  E.  Page,  both  of  Ottawa,  for  appel- 
lant. W.  W.  Whitaker,  of  Ottawa,  and  S.  D. 
Bishop,  of  Lawrence,  for  appellee. 

PER  CURIAM.  The  defendant  was  charged 
with  the  violation  of  a  city  ordinance  requir- 
ing plumbers  to  obtain  a  permit  before  making 
sewer  connections  and  doing  repair  work.  The 
jury  returned  a  verdict  of  guilty.  The  court 
sustained  a  motion  in  arrest  of  judgment  on 
the  ground  that  the  ordinance  was  void.  The 
city  has   appealed. 

There  are  two  reasons  which  prevent  an  in- 
quiry into  the  merits:    First,  the  notice  of  ap- 


peal was  served  upon  defendant's  attorney  in- 
stead of  tipon  the  defendant,  as  required  by 
section  285  of  the  Criminal  Code  (Gen.  St. 
190'J,  S  6859).  Second,  it  is  conceded  that 
since  the  rendition  of  the  judgment  the  ordi- 
nance has  been  amended  to  avoid  the  objec- 
tions thereto  raised  by  the  decision  of  the 
trial  court.  The  validity  of  the  ordinance  has 
therefore  become  a  moot  question. 
Appeal  dismissed. 


(87  Kjn.  671) 
HUTCHINSON    SANITARY    PLUMBING    & 
HEATING  CO.  V.  LOCAL  UNION  NO.  363, 
JOURNEYMEN  PLUMBERS,  et  aL 
(Supreme  Court  of  Kansas.    July  6,  1912.) 

(Svllabut  &|/  the  Court.) 

Appeal   and   Ebbob    (§   781*)— Dmmissal— 

Moot  Question. 

Plaintiff  sued  to  enjoin  defendants  from 
entering  premises  where  plaintiff's  employes 
were  at  work  completing  certain  contracts  for 
plumbing  and  steam  fitting,  and  by  threats  and 
force  inducing  them  to  quit  work.  On  a  mo- 
tion to  vacate  tlie  temporary  injunction,  the 
court  vacated  the  order  as  to  all  except  two  of 
the  defendants.  All  the  defendants  appealed. 
Before  the  controversy  reached  this  court,  the 
plaintiff  completed  the  contracts  referred  to  in 
the  petition.  Scld,  that  the  question  of  the 
right  of  members  of  a  labor  union  to  use  law- 
ful means  to  induce  nonmembers  to  quit  work 
for  employers  with  whom  the  union  may  be  at 
variance  is  not  involved  in  the  case,  and  tiiat, 
in  view  of  the  completion  of  plaintiCTs  con- 
tracts and  the  ending  of  any  controversy  be- 
tween the  parties,  there  is  nothing  left  for  the 
court  to  decide,  and  the  appeal  is  therefore  <U8- 
missed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3122;   Dec.  Dig.  {  781.*] 

Appeal  from  District  Court,  Reno  County. 

Action  by  the  Hutchinson  Sanitary  Plumb- 
ing &  Heating  Company  against  the  Local 
Union  No.  363,  Journeymen  Plumbers,  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Dismissed. 

George  A.  Neeley,  of  Hutchinson,  for  appel- 
lants.   Fairchild  &  Lewis,  of  Hutchinsou,  for 

appellee. 

PORTER,  J.  This  is  an  appeal  from  an 
order  modifying  a  temporary  injunction. 
Plaintiff  brought  suit  to  restrain  Local  Union 
No.  363,  Journeymen  Plumbers,  and  11  Indi- 
vidual members  of  the  union,  from  entering 
upon  certain  premises  in  the  city  of  Hutchin- 
son where  plaintiff  had  contracts  for  do- 
ing plumbing  and  steam  fitting,  and  from  In- 
terfering with  its  employ^  and  using  threats 
or  force  to  induce  them  to  quit  work.  The 
district  judge  being  absent  from  the  county 
when  the  suit  was  filed,  a  temporary  injunc- 
tion was  granted  by  the  probate  judge.  Up- 
on a  hearing  of  a  motion  to  vacate  the  in- 
junction, the  district  court  made  an  order 
vacating  the  injunction  as  to  all  the  appel- 
lants except  Albert  Morrow  and  WlUard  Mor- 
row. From  this  order  all  the  defendants 
appeal.  The  hearing  to  vacate  the  tempo- 
rary injunction  was  upon  affidavits  and  oral 
testimony. 


*Poi  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dls.  Key  No.  Series  &  Rep'r  Indexea 
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The  appellants  have  presented  a  number  of 
propositions,  wMcb,  it  is  contended,  show 
such  error  as  to  require  a  reversal.  These 
propositions  are:  First,  that  it  was  error  to 
pnjoin  them  from  entering  upon  premises  in 
which  plaintiff  had  no  right  or  title ;  second, 
that  it  was  error  to  enjoin  a  nalced  trespass; 
^hird,  that  It  was  error  to  enjoin  from  in- 
terfering with  appellee's  agents,  employes,  or 
tools:  fourth,  that  it  was  error  to  suspend 
Ue  injunction  as  to  certain  of  the  defend- 
ants. As  to  the  first  two  contentions,  the 
injunction  did  not  enjoin  a  naked  trespass, 
nor  did  It  enjoin  the  mere  entering  of  prem- 
ises owned  by  persons  other  than  plaintiff. 
The  whole  order  must  be  read  together,  and 
thus  read  It  enjoined  defendants  from  en- 
tering upon  certain  premises  and  by  means 
of  threats  and  force  Inducing  plaintiff's  em- 
ployes to  quit  work. 

As  to  the  fourth  contention,  we  are  unable 
to  discover  bow  any  of  the  defendants  ez- 
c^t  the  two  Morrows  can  complain  of  the 
order.  All  the  defendants  moved  to  vacate 
the  injunction.  The  court  granted  the  mo- 
tion except  as  to  the  only  defendants  against 
whom  there  was  evidence  to  sustain  the  aver- 
moits  of  the  petition.  Bach  of  the  defend- 
ants filed  an  affidavit  denying  that  he  had 
committed  any  of  the  acts  charged  in  the 
petition.  The  Morrow  brothers,  in  their 
affidavits,  admitted  entering  certain  of  the 
premises,  and  that  one  of  the  brothers  as- 
saulted an  employ^  of  the  plaintiffs  after  a 
discussion  of  his  right  to  continue  work.  It 
is  true,  both  of  the  brothers  denied  that  the 
assault  was  made  for  the  purpose  of  intimi- 
dating the  employe,  and  alleged  that  It  re- 
sulted from  a  private  quarrel  and  that  the 
assault  would  not  have  been  committed  ex- 
cept for  the  reason  that  the  employ^  had 
disputed  the  word  of  Willard  Morrow,  who 
thereupon  struck  him.  There  was  a  conflict 
in  the  testimony  as  to  the  circumstances  con- 
nected with  the  assault  The  Injured  em- 
pIoy6  was  a  witness  and  contradicted  the 
affidavits  of  the  Morrow  brothers.  The 
court  beard  the  oral  testimony  and  obviously 
discredited  the  affidavits.  As  to  the  third 
contention,  numerous  authorities  have  been 
cited  in  respect  of  the  right  of  members  of 
labor  unions  to  picket  premises  where  work- 
men are  employed  who  are  not  members  of 
the  union,  and  to  persuade  and  induce  non- 
members  to  quit  work  for  employers  with 
whom  the  union  is' at  variance;  and  the  case 
lias  been  argued  as  though  these  questions 
were  in  some  manner  Involved  in  the  order 
continuing  in  force  the  temporary  injunc- 
tion as  to  the  two  defendants.  We  fail  to 
see  how  any  of  these  questions  can  be 
brought  Into  the  case.  The  order  purported 
only  io  restrain  the  defendants  from  using 
unlawful  means  (that  is,  using  threats  and 
force)  to  induce  plalntllTs  employes  to  quit 


work.  The  right  of  union  labor  men  to  use 
peaceful  methods  to  bring  about  such  results 
was  never  involved  In  the  suit.  For  anoth- 
er reason,  however,  it  becomes  wholly  unnec- 
essary to  consider  the  coutentlons  raised 
by  the  appeal.  It  appears  that  all  of  plain- 
tiff's contracts  for  plumbing  and  steam  fitting 
which  are  referi-ed  to  In  the  petition  were 
completed  before  the  appeal  was  taken.  The 
relief  sought  was  in  Its  nature  merely  tem- 
porary. The  occasion  for  restraining  the 
Morrow  brothers  from  the  unlawful  acts 
complained  of  ceased  before  the  controversy 
reached  this  court.  Every  question  raised 
by  the  appeal  is  necessarily  moot  The  court 
would  perform  a  iiseless  function,  therefore, 
to  enter  upon  a  discussion  of  the  propositions 
argued  or  to  attempt  to  decide  questions  of 
such  serious  Importance  In  a  case  where  no 
decision  it  might  render  could  affect  the 
rights  of  the  parties,  and  no  order  It  might 
make  could  be  enforced.  City  of  Kansas  City 
V.  State,  66  Kan.  779.  71  Pac.  1127;  Knight 
V.  Hlrbour,  64  Kan.  563,  67  Pac.  1104;  Crouse 
V.  Nixon,  65  Kan.  843,  70  Pac.  885 ;  City  of 
Ottawa  V.  Barnes,  125  Pac.  14. 

Appeal  dismissed.  All  the  Justices  concur- 
ring. 

(87  Kan.  626) 
O'LEABY  V.  METROPOLITAN  ST.  RY.  CO. 
(Supreme  Court  of  Kansas.    July  6,  1012.) 

On  petition  for  rehearing.     Denied. 
For  former  opinion,  see  123  Pac.  746. 

PER  CURIAM.  The  city  had  power  to 
authorize  the  street  changes  involved  in  the 
action.  Had  it  done  so  in  the  regular  way, 
the  plaintiff  would  have  been  concluded,  be- 
cause she  Is  obliged  to  submit  to  the  city's 
lawful  authority  over  the  subject  Although 
the  conduct  of  the  city  was  irregular,  the 
jury  may  well  find  facts,  if  permitted  to  do 
so,  which  preclude  the  city  from  disputing 
authorization.  In  that  etent  the  plaintiff 
will  be  bound  to  the  same  extent  as  if  the 
defendant's  plans  and  specifications  were  In- 
corporated in  the  ordinance.  Nothing  said 
here,  and  nothing  said  In  the  original  opin- 
ion, Is  to  be  taken  as  preventing  recovery 
for  changing  the  grade  of  the  street  In  front 
of  plaintiff's  property.  The  purpose  of  the 
original  opinion  was  to  establish  the  right 
of  the  defendant  to  have  the  case  presented 
to  the  jury  on  the  theory  that  the  work  done 
was  in  legal  effect  authorized  by  the  dty. 
Under  this  theory  the  plaintiff  may  recover 
for  the  change  In  grade,  because  the  city  did 
not  provide  for  an  assessment  of  damages  in 
the  statutory  way. . 

These  observations  are  made  in  response 
to  a  petition  for  a  rehearing,  which  is  de- 
nied. 
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(87  K«Ji.  769) 

cm  OF  Mcpherson  t.  hanson. 

(Sapreme  Conrt  of  Kaneaa.    July  6,  1912.) 

(Bylldbu*  by  the  Court.) 

1.  Criminal  Law  (§  1169*)— Appeait-Habm- 
LES8  EJRROB— Evidence. 

On  an  appeal  from  a  police  court,  tha 
tranacript  contained  a  copy  of  the  complaint. 
except  the  verification.  After  the  jury  had 
been  sworn,  the  defendant  objected  to  any  evi- 
dence because  there  was  no  complaint  on  file. 
The  court  then  allowed  the  original  complaint 
to  be  filed,  overruled  the  objection,  and  pro- 
ceeded to  trial.  No  motion  for  delay  or  other 
application  was  made  by  the  defendant  It  is 
held  that  the  substantial  rights  of  the  de- 
fendant were  not  prejudiced. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Iaw,  Cent.  Dig.  {{  3088,  313T-3143;  Dec.  Dig. 

2.  municipai.    cobpobations     (s    958*)  — 
Streets  —  Road   Tax  —  Statutoby  Pbovi- 

BIONB. 

The  statutes  authorized  the  collection  of 
an  annual  road  tax  of  $3  from  a  class  of  per- 
sons in  cities  of  the  second  class.  An  ordi- 
nance was  enacted  in  harmony  with  these 
statutes.  Afterwards,  and  before  the  tax  be- 
came delinquent,  the  statutes  were  changed 
by  a  new  enactment  containing  substantially 
tbe_  same  provisions,  but  requiring  30  days' 
notice  to  the  taxpayer  before  a  prosecution 
could  be  maintained.  It  is  held  that  the  ordi- 
nance remained  in  force  notwithstanding  the 
change  in  statutes,  and,  the  30  days'  notice 
having  been  given,  a  conviction  should  be  sus- 
tained. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |i  2023-2037;  Dec. 
•Dig.  i  958.*] 

West,  J.,  dissenting. 

Appeal  from  District  Court,  McPberson 
Couuty. 

S.  B.  Hanson  was  convicted  of  violating 
an  ordinance  of  the  city  of  McPberson,  and 
appeals.    Affirmed. 

W.  H.  Carpenter,  of  Marlon,  for  appellant 
Jno.  S.  Dawson,  Atty.  Gen.,  P,  J.  Galle, 
and  Nela  Pearson,  both  of  McPberson,  for 
appellee. 

BENSON,  J.  Tbis  is  an  appeal  from  a 
conviction  under  a  city  ordinance  for  re- 
fusal to  pay  a  road  tax  In  a  city  of  the 
second  class. 

[1]  Tbe  prosecution  originated  in  tbe  po- 
lice court  On  appeal  a  Jury  was  Impanel- 
ed and  sworn  in  the  district  court  without 
objection,  'but  tbe  appellant  then  objected  to 
the  Introduction  of  any  evidence  upon  tbe 
grounds  that  there  was  no  complaint  on 
file,  and  that  the  so-called  complaint  was 
based  upon  an  ordinance  which  the  city  had 
no  authority  to  pass.  It  appeared  that  a 
purported  copy  of  tbe  complaint  contained 
in  tbe  transcript  from  the  police  conrt  did 
not  contain  the  verification.  Tbe  court  then 
allowed  the  original  complaint  to  be  filed 
and  overruled  tbe  objection.  No  motion  for 
a  delay  or  other  application  was  made.  If 
there  was  any  error  in  the  ruling.  It  did  not 
affect  the  substantial  rights  of  the  appellant. 


He  was  not  tried  upon  the  copy,  but  on  the. 
original  complaint  If  he  desired  to  object 
to  the  complaint,  he  should  liave  done  so 
before  the  Jury  was  sworn.  State  t.  Otey, 
7  Kan.  69;  State  y.  Adams,  20  Kan.  311. 
An  objection  made  afterwards  to  the  intro- 
duction of  testimony  was  not  a  proper  meth- 
od of  testing  the  sufiSdency  of  the  com- 
plaint Ft  Scott  V.  Dunkerton,  78  Kan. 
189,  96  Pac.  SO.  The  complaint  charges 
that:  "S.  B.  Hanson  did  then  and  there  un- 
lawfully, willfully,  refuse  and  fall  to  pay  a 
road  tax  of  $3  for  the  year  of  1911  to  the 
city  of  McPberson,  contrary  to  an  ordinance 
of  said  city,  and  against  the  peace  and  dig- 
nity of  said  city."  Without  deciding  wheth- 
er a  motion  to  quash,  if  presented,  should 
have  been  sustained,  it  is  sufficient  to  say 
that  this  court  long  since  recognized  the 
practice  prevailing  generally  in  police  courts 
that  brief  and  somewhat  informal  charges 
are  permitted  in  police  courts.  It  was  said 
in  City  of  Kingman  v.  Berry,  40  Kan.  6^, 
20  Pac.  527:  "Liberal  rules  should  be  ap- 
plied to  complaints  filed  in  police  courts  for 
tbe  violation  of  city  ordinances,  and  the 
same  strictness  of  pleadings  is  not  required 
in  such  cases  as  in  prosecutions  for  public 
oflfenses  in  the  name  of  the  state  by  infor- 
mation or  indictment"  It  would  be  con- 
trary to  common  observation  to  say  that 
this  complaint  did  not  sufficiently  inform 
the  appellant  of  the  nature  of  the  charge 
made  against  him.  To  hold  that  prosecu- 
tions in  police  courts  should  be  conducted 
with  a  nice  observance  of  the  rules  of  plead- 
ing usually  prevailing  in  trials  upon  indict- 
ments or  information  would  add  useless  ex- 
pense and  unnecessarily  prolong  such  trials. 
[2]  Tbe  ordinance  became  effective  May  3, 
1911.  At  that  time  chapter  198  of  tbe  Laws 
of  1909  and  chapter  251  of  the  Laws  of 
1911  providing  for  the  collection  of  an  an- 
nual tax  from  persons  of  a  specified  class 
were  in  force.  Before  tbe  last  named  stat- 
ute was  passed,  this  conrt  held  that  tbe  pro- 
visions of  tbe  act  of  1909  did  not  give  author- 
ity to  cities  of  this  class  to  require  road  work 
from  its  citizens;  that  power  having  been 
taken  away  by  a  statute  passed  in  1907, 
and  not  restored  by  the  act  of  1909.  Heath 
V.  lola,  81  Kan.  177,  105  Pac.  32.  Chapter 
251  of  tbe  Laws  of  1911  was  afterwards 
enacted  conferring  such  power  by  an  amend- 
ment of  chapter  295  of  the  Laws  of  1907. 
From  an  examination  of  the  various  stat- 
utory provisions  referred  to,  it  Is  found  that, 
when  this  ordinance  was  adopted,  male  per- 
sons between  21  and  50  years  of  age  not  a 
public  charge  were  liable  each  year  to  pay 
$3  to  the  overseer  or  street  commissioner  of 
the  city  to  be  expended  upon  roads,  unless 
the  proper  authorities  had  recommended 
that  work  be  allowed  to  be  furnished  in 
lieu  of  money.  The  ordinance  provides  that 
persons  within  the  ages  named  in  the  stat- 
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nte  who  have  resided  30  days  In  the  state 
and  10  days  In  the  dty  not  a  public  charge 
shall  be  Uable  to  pay  'the  sum  of  |3  to  the 
street  commissioner  to  be  expended  upon 
the  streets,  unless  the  commissioner  shall  at 
a  regular  meeting  of  the  council  be  author- 
ized to  accept  labor  in  lien  of  money.  Pro- 
vision Is  made  for  prosecution  If  Uie  pay- 
ment Is  not  made. 

The  ordinance  appears  to  be  within  the 
authority  of  the  statutes  before  referred  to, 
and  In  harmony  with  their  provisions,  but  it 
is  said  that  they  were  repealed  by  a  later 
statute.  At  the  legislative  session  of  1911 
another  act  was  passed  which  took  effect 
May  29,  1911,  after  the  ordinance  was  pass- 
ed, but  before  the  alleged  offense  was  com- 
mitted. Chapter  248,  Laws  of  1911.  This 
later  act  Is  comprehensive,  containing  the 
provisions  of  many  former  acts.  Section  36 
1b  a  re-enactment  In  substance  and  effect  of 
the  former  existing  provisions  relative  to 
such  road  taxes,  with  the  addition  of  a 
clause  requiring  a  30-day  notice  of  the  tax 
before  commencing  a  prosecution  for  failure 
to  pay.  Section  15  of  the  new  act  is  a  like 
re-enactment  of  chapter  251  of  the  same 
session  before  referred  to.  This  act  In. 
terms  repeals  the  former  statutes  (except 
chapter  251)  to  which  reference  has  been 
made.  The  provisions  of  an  ordinance 
adopted  in  pursuance  of  a  statute  after- 
wards repealed,  so  far  as  they  are  in  har- 
mony with  the  new  act,  may  be  enforced. 
Franklin  v.  Weetfall,  27  Kan.  614.  "Where 
a  statute  which  does  not  in  express  terms 
annul  a  right  or  power  given  to  a  corpora- 
tion by  a  former  act,  but  only  confers  the 
same  rights  and  powers  upon  It  under  a 
new  name,  and  with  additional  powers,  the 
latter  act  does  not  repeal  the  former."  Mc- 
Qnlllln,  Mun.  Ordinances,  |  221;  State  v. 
Gumber,  37  Wis.  298;  In  re  Hall,  10  Neb. 
537,  7  N.  W.  287.  While  the  acts  of  1909 
and  chapter  251  of  the  Laws  of  1911  were 
repealed,  they  are  re-enacted.  "The  provi- 
sions of  any  statute,  so  far  as  they  are  the 
same  as  those  of  any  prior  statute,  shall  be 
construed  as  a  continuation  of  such  provi- 
sions, and  not  as  a  new  enactment."  Gen. 
StaL  i  9037  (First). 

Referring  to  the  rule  of  continuance  by 
re-enactment,  it  was  said  In  Junction  City 
V.  Webb,  44  Kan.  71,  23  Pac.  1073:  "It  has 
evoi  been  applied  to  criminal  statutes, 
where  a  new  law  expressly  repealed  the  one 
re-enacted;  the  re-enactment  being  constru- 
ed to  continue  In  force  the  uninterrupted 
operation  of  the  old  law."  When  the  tax 
became  delinquent,  and  when  the  prosecu- 
tion was  commenced,  a  statute  was  In  force 
giving  the  same  authority  to  the  city  con- 
ferred by  the  statutes  in  effect  when  the  or- 
dinance was  adopted.  In  this  situation  the 
ordinance  remained  in  effect  It  is  true  that 
neither  the  former  law  nor  the  ordinance 
required  in  terms  a  preliminary  notice,  yet 


it  Is  probable  that  a  reasonable  notice  would 
have  been  required  by  Interpretation  before 
a  prosecution  could  have  been  sustained. 
The  reasons  for  such  an  interpretation  and 
policy  upon  which  it  is  based  are  stated  In 
Gllmore,  County  C9erk,  v.  Hentlg,  33  Kan. 
156,  5  Pac.  781,  and  Railroad  Co.  t.  Abilene, 
78  Kan.  820,  98  Pac.  224.  This  policy  was 
later  established  in  the  last  enactment,  and 
the  time  to  be  given  in  the  notice  was  def- 
initely fixed.  When  the  offense  was  com- 
mitted and  the  case  was  tried,  this  statute 
was  in  effect,  and  the  court  gave  the  appel- 
lant the  benefit  of  Its  provisions  by  Instruct- 
ing the  Jury  that  proof  of  such  notice  was 
necessary.  It  will  not  be  claimed  that  the 
appellant  had  a  vested  right  to  be  prosecut- 
ed without  a  notice  for  the  reason  that  none 
was  required  by  the  express  terms  of  the 
statute  or  the  ordinance.  The  notice,  even 
if  not  required,  was  not  Injurious. 

The  rights  of  the  appellant  were  fully  pro- 
tected. He  was  subject  to  the  tax,  and,  aft- 
er due  notice,  refused  to  pay  it.  This  de- 
fault subjected  him  to  prosecution.  No  er- 
ror Is  found  In  the  proceedings,  and  the 
judgment  Is  affirmed. 

JOHNSTON,  C.  J.,  and  BURCH,  MASON. 
SMITH,  and  PORTER,  JJ.,  concur.  WEST, 
J.,  dissents. 

(87  Kan.  «9S) 
WASHBON   et   al.    v.    LINSCJOTT    STATE 
BANE. 
(Supreme  Court  of  Kansas.    July  6,  1912.) 

(ByHabu*  by  iht  CovH.) 

1.  Banks  and  Banking  (|  130*)— Functions 
AND  Dealings  — MiSAPPBOFBiATioN  of 
Tbust  Funds. 

Where  a  bank  knowingly  participates  with 
a    depositor    in    a    misappropriation    of    trust  ' 
funds  and   reaps   the   fruit   of  the   breach   of 
trust,   it  becomes  liable  to  the  beneficiary  for 
whatever  loss  the  latter  suatainB. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {{  319-326,  327;  Dec 
Dig.  §  130.*] 

2.  Banks  and  Banking  (|  150*)— IHtnctionb 
AND  Dealings  —  Misappbopbiations  op 
Tbust  Funds. 

The  treasurer  of  .the  Grand  Lodge  of  Ma- 
sons deposited  the  funds  of  the  order  in  defend- 
ant bank.  With  knowledge  that  he  was  a  de- 
faulter, the  bank,  for  the  purpose  of  aiding  him 
In  concealing  bis  shortage,  permitted  him  to 
overdraw  his  account,  and  issued  to  him  a  cer- 
tificate to  be  exhiblteS  to  the  Grand  Lodge 
showing  that  he  had  on  deposit  the  amount  of 
the  certificate;  the  bank  taking  as  collateral 
security  for  the  overdraft  notes  representing 
loans  made  by  him  as  treasurer  to  various  in- 
dividuals. After  his  re-election  as  treasurer, 
he  returned  the  certificate  to  the  bank,  it  was 
credited  to  his  account,  the  overdraft  was  tak- 
en u^,  and  the  collateral  returned  to  him.  Up- 
on bis  death  the  Grand  Lodge  for  the  fi)^t 
time  learned  that  be  was  a  defaulter  and  sued 
the  bank  for  the  amount  of  the  overdraft. 
Held,  that  the  overdraft  was  a  loan  to  the 
treasurer  individually,  that  it  was  paid  wbeh 
the   account    was   credited    with    the   proceeds 
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thereof,  and  that  the  bank  with  knowledge  of 
the  trust  character  of  the  fund  could  not  ac- 
cept any  part  thereof  in  payment  of  the  per- 
sonal debt  of  the  treasurer  and  is  liable  to  the 
Grand  Lodge  for  the  amount  of  the  overdraft. 
[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  |§  455-464%;  Dec.  Dig. 
i  150.*] 

3.  AcMOW  (S  27*)— Natube  awd  Fobm— Con- 

TBACT  OE  TOBT. 

An  action  by  the  Grand  Lodge  against  the 
bank  to  recover  the  amount  of  such  overdraft, 
wberein  the  petition  states  the  facts  in  ordi- 
nary and  concise  language,  is  held  to  be  an  ac- 
tion upon  an  implied  contract  to  refund  the 
money  and  not  in  tort  nor  for  relief  on  the 
ground  of  fraud. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent. 
Dig.  §§  160-195;  Dec  Dig.  $  27.*] 

4.  LnnTATioit  of  Actions  (|  103*)— Compu- 
tation or  Pebiod— Bbeaoh  of  Tbust— Dis- 

COVEBY. 

Upon  the  facts  stated  the  statute  of  lim- 
itations would  not  begin  to  run  in  favor  of  the 
bank  against  an  action  to  recover  the  money 
until  the  l)eDeficiary  discovered  the  breach  of 
trust 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  §i  500,  506-510;  Dec. 
Dig.  {  103.*] 

Appeal  from  District  Court,  Jackson 
County. 

Action  by  Fred  Washbon,  Grand  Master  of 
the  Most  Worshipful  Grand  Lodge  of  An- 
cient, Free  and  Accepted  Masons  of  Kansas, 
and  others,  against  the  Linscott  State  Bank. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.     Affirmed. 

This  suit  was  brought  by  the  officers  of 
the  Most  Worshipful  Grand  Lodge  of  An- 
cient Free  and  Accepted  Masons  of  Kansas, 
hereinafter  referred  to  as  the  Grand  Lodge, 
against  the  Linscott  State  Bank,  as  the  suc- 
cessor of  the  National  Bank  of  Holton,  to 
recover  funds  deposited  In  the  bank  by  Al- 
bert Sarbach,  Grand  Treasurer  of  the  lodge. 
The  controversy  Is  one  of  several  arising  out 
of  Sarbach's  defalcation  as  Grand  Treasurer. 
Some  of  the  legal  propositions  are  the  same 
as  those  involved  in  the  recent  case  of 
Washbon  v.  Hlxon,  124  Pac.  366.  The  plain- 
tiffs recovered  in  the  court  below,  and  the 
bank  appeals. 

Albert  Sarbach  was  first  elected  Grand 
Treasurer  in  1903.  He  was  annually  re- 
elected untU  1909,  and  was  serving  in  that 
capacity  at  the  time  of  his  death,  September 
11,  1909.  He  deposited  the  funds  of  the 
Grand  Lodge  in  and  kept  his  account  as 
Grand  Treasurer  with  the  National  Bank 
of  Holton,  until  the  bank  was  changed  to  a 
state  bank  in  1909,  after  which  he  kept  the 
account  with  the  State  Bank  of  Holton. 
George  >S.  Linscott  was  cashier  of  the  na- 
tional bank  and  after  the  change  was  cash- 
ier of  the  state  bank.  The  officers  of  the 
bank  knew  from  a  short  time  after  he  be- 
came treasurer  that  he  was  making  a 
wrongful  use  of  the  lodge  funds  and  that 
during  a  large  portion  of  the  time  he  was 
fhoTt  in  his  accounts.     In  September,  1903, 


he  loaned  $4,000  of  the  funds  to  Linscott, 
cashier  of  the  bank,  and  In  1905  made  him 
another  loan  of  .$10,000.  Linscott  gave  Sar- 
bach his  individual  notes  for  these  loans, 
which  were  afterwards  repaid  with  Interest. 
At  each  annual  meeting  of  the  Grand  Lodge 
It  was  necessary,  as  the  officers  of  the  bank 
well  knew,  for  Sarbach  to  make  his  annual 
report  as  treasurer  and  produce  the  funds 
or  evidence  that  he  bad  the  amount  due 
from  him  as  treasurer.  In  order  to  enable 
him  to  satisfy  the  officers  of  the  Grand 
Lodge  that  the  funds  were  intact,  the  bank 
aided  him  in  concealing  the  shortages  by 
issuing  to  him  for  temporary  purposes  cer- 
tificates of  deposit  or  certified  checks  for 
the  amount  he  should  have  had  on  hand, 
without  regard  to  the  actual  balance  In  his 
bank  account.  The  bank  extended  credit  to 
him  for  the  deficit  in  his  account,  taking 
from  him  collateral  security  therefor.  After 
his  re-election  as  Grand  Treasurer  and  upon 
his  return  from  the  annual  meeting,  the  cer- 
tificate of  deposit  or  certified  check  would 
be  indorsed  by  him  officially  and  deposited 
in  the  bank,  the  collateral  security  would  be 
returned  to  him,  and  the  books  of  the  bank 
would  show  no  overdraft.  In  February, 
1904,  the  certified  checks  issued  to  him 
amounted  to  $30,440,  which  was  the  sum  he 
should  have  had  on  hand,  but  was  for  $7,- 
734.96  more  than  he  had  In  the  bank.  In 
February,  1905,  the  certificate  of  deposit 
which  he  presented  to  the  Grand  Lodge  was 
for  $17,950.81  more  than  he  actually  had  in 
the  bank.  In  February,  1906,  the  bank  gave 
him  a  certified  check  for  the  purpose  of  ex- 
hibiting to  the  Grand  Lodge,  which  called 
for  $9,087.43  more  than  he  actually  had  in 
the  bank. 

The  foregoing  transactions  are  not  in- 
volved in  this  suit  and  have  been  mentioned 
merely  for  the  purpose  of  showing  the  course 
of  dealing  between  the  bank  and  Sarbach. 
The  controversy  arises  over  two  transac- 
tions. On  February  16,  1907,  the  bank  is- 
sued to  Sarbach  a  certificate  of  deposit  for 
$29,185.97,  which  overdrew  his  account  $4,- 
465.76.  To  secure  this  overdraft  he  deposit- 
ed with  the  bank  as  collateral'  security  a 
number  of  notes  payable  to  him  as  Grand 
Treasurer  executed  by  individuals  to  whom 
he  had  made  loans.  On  February  23d,  after 
bis  settlement  with  the  Grand  Lodge  and 
his  re-election,  he  deposited  the  certificate 
for  $29,185.97  in  his  account.  The  bank  re- 
turned to  him  the  collateral  securities  and 
paid  to  itself  the  overdraft  out  of  the  pro- 
ceeds of  the  certificate.  The  trial  court  held 
that  the  $4,465.76  overdraft  was  a  loan  made 
by  the  bank  to  Sarbach  personally,  that  it 
constituted  an  Individual  debt,  payment  of 
which  could  not  lawfully  be  made  out  of 
funds  which  the  bank  knew  belonged  to  the 
Grand  Lodge.  There  was  another  overdraft 
on  January  2,  1908,  of  $934.09,  which  was 
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afterwards  paid  out  of  collections  made  by 
Sarbach  as  Grand  Treasurer,  which  he  de- 
posited in  his  account,  and  the  trial  court 
likewise  rdled  that  the  bank,  with  knowl- 
edge of  the  trust  character  of  the  deposit, 
-H>ald  not  apply  it  In  payment  of  Sai;bach'» 
tndlyidaal  debt  The  Judgment  in  plaintiff's 
favor  was  for  the  sums  InTolred  In  these 
two  transltrtions.  The  trial  court  made  very 
complete  findings  of  fact,  which  are  too 
lengthy  to  be  reproduced  here.  Among  them 
are  the  following: 

"(12)  At  the  time  of  his  death  in  Septem- 
ber, 1909,  Albert  Sarbach  was  a  defaulter  in 
his  account  as  Grand  Treasurer  to  the 
amonnt  'of  $16,358.99.  His  account  as  Grand 
Treasurer  with  the  State  Bank  of  Holton  was 
at  that  time  overdrawn  in  the  sum  of  $2,- 
T07.4S,  and  it  had  been  overdrawn  continu- 
ously from  and  after  April  10, 1909.  •  •  • 
On  the  evidence,  I  find  that  at  the  time  of 
his  death  Albert  Sarbach  had  misappropri- 
ated all  of  the  fnnds  of  the  Grand  Lodge 
which  he  should  hare  had  on  hand  at  that 
time,  and  tliat  such  misappropriation  was 
made  without  the  knowledge  or  conaent  of 
the  plaintiffs  or  the  other  officers  of  said 
lodge,  and  they  had  no  knowledge  or  notice 
thereof  until  after  his  death. 

"(13)  At  the  time  the  checks  of  Albert 
Sarbadi,  as  Grand  Treasurer,  on  the  Nation- 
al Bank  of  Holton,  were  certified,  and  when 
the  certificate  of  deposit  of  February  16, 
1907,  was  issued,  the  officers  of  said  hank 
knew  that  Albert  Sarbach  was  Grand  Treas- 
urer of  the  Grand  Ix>dge  of  Masons  of  Kan- 
sas, and  Imew  that  he  had  to  make  annual 
reports  to  said  Lodge  as  such  treasurer. 
When  such  checks  were  certified  and  certifi- 
cates of  deposit  were  issued,  the  officers  of 
said  bank  also  lutew  that  such  Instruments 
were  wanted  by  Sarbach  for  the  purpose  of 
showing  that  he  had  the  amount  of  money, 
represented  by  each  of  said  instruments,  on 
deposit  to  his  credit  as  Grand  Treasurer  at 
the  time  they  were  issued  or  certified,  re- 
spectively. 

"(14)  The  overdraft  resulting  from  the  cer- 
tifying of  such  checks  and  the  Issuing  of 
such  certificates  of  deposit  for  amounts 
greater  than  Sarbach  had  at  the  time,  to 
his  credit,  as  Grand  Treasurer,  in  said  bank, 
were  allowed  to  him  as  loans,  he  at  the  time 
turning  over  to  said  bank  notes  of  solvent 
parties,  payable  to  him  as  Grand  Treasurer, 
which  he  held  for  money  of  said  Grand 
Lodge  which  he  had  loaned  to  different  per- 
sons, such  notes  being  in  amount  at  least 
equal  to  the  particular  overdraft  for  which 
they  were  given  as  security.  When  the 
certified  diecks  and  certificates  of  deposit 
were  returned  and  credit  for  the  amount 
given  to  Sarbach,  as  heretofore  found,  the 
notes  which  had  been  put  up  as  security 
therefor  were  returned  to  Sarbach.  The 
evidence   doies    not   show    what   disposition 


was  made  of  such  notes  after  they  were  so 
returned  to  Sarbach. 

"(15)  The  officers  of  said  the  National 
Bank  of  Holton  knew  that  Albert  Sarbach 
checked  out  moneys  at  different  times,  from 
his  said  account  as  Grand  Treasurer,  for  the 
purpose  of  making  loans  thereof  to  various 
outside  parties.  The  first  loan  of  that  kind 
was  to  George  S.  Linscott,  then  cashier  of 
the  National  Bank  of  Holton,  in  September, 
1903,  for  $4,000,  for  which  Linscott's  note 
was  taken,  payable  to  Albert  Sarbach,  Grand 
Treasurer.  Another  loan  of  $1,000  was 
made  to  George  S.  Linscott  in  March,  1904, 
and  in  March,  1905,  a  loan  of  $10,000.  These 
loans  were  repaid  with  interest,  and  the 
amounts  credited  In  the  Sarbach  Grand 
Treasurer  account  with  the  bank.  The  evi- 
dence does  not  show  any  loans  to  third  par- 
ties, either  made  or,  paid  back  after  May  21, 
1906.  Sarbach  never  accounted  to  the  lodge 
for  any  interest  received  on  any  such  loans. 
This  use  of  the  Grand  Lodge  moneys  was 
unauthorized  by  tpe  Grand  Lodge,  and  was 
without  notice  or  Icnowledge  on  its  part,  or 
on  the  part  of  the  officers  having  control  of 
the  Lodge  funds.  Several  of  said  notes  were 
from  time  to  time  sold  by  said  Albert  Sar- 
bach. Grand  Treasurer  as  aforesaid,  to  said 
Natioual  Bank  of  Holton  for  the  face  there- 
of with  accrued  Interest  thereon,  and  in  each 
instance  the  amount  so  paid  by  said  bank 
therefor  was  placed  to  the  credit  of  said 
account  of  Albert  Sarbach,  Grand  Treasurer, 
In  said  bank." 

The  trial  court  made  the  following  con- 
clusions of  law: 

"(1)  The  use  which  Albert  Sarbach  made 
of  the  funds  of  the  Grand  Lodge  in  loaning 
the  same  to  third  parties  was  wrongful  and 
an  unlawful  misappropriation  thereof. 

"(2)  The  several  overdrafts  allowed  by  the 
National  Bank  In  order  to  make  up  the 
amounts  of  the  several  certified  checks  and 
certificates  of  deposit  which  were  given  Sar- 
bach for  his  annual  accountings  and  the 
overdrafts  of  January  4,  1907,  and  January 
2,  1908,  were  personal  loans  to  the  amount 
of  such  overdrafts  for  the  payment  of  which 
the  bank  had  no  legal  right  to  appropriate 
the  funds  of  the  Grand  Lodge. 

"(3)  When  Stfrbach's  check  for  $13,286.74, 
certified  in  February,  1906,  and  the  certif- 
icate of  deposit,  Issued  in  February,  1907. 
were  returned  by  him  and  the  amounts  cred- 
ited to  his  account  as  Grand  Treasurer,  It 
was  the  same  as  the  deposit  of  such  amounts 
in  bank  bills,  as  funds  of  the  Grand  Lodge, 
and  could  not  legally  be  applied  to  tSe  pay- 
ment of  the  overdraft  loans  made  to  Sar- 
bach. 

"(4)  The  bank  Is  presumed  to  know.  In  the 
absence  of  a  showing  of  special  authority, 
that  Sarbach,  as  Grand  Treasurer,  had  no 
authority  to  make  loans  on  account  of  the 
Grand  Lodge,  or  to  pay  loans,  which  were 
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personal  to  bimself,  oat  of  Grand  Lodge 
moneys. 

"(5)  The  National  Bank  of  Holton,  by  rea- 
son of  the  payment,  out  of  lodge  funds,  of 
the  several  overdrafts,  of  February  16,  1907, 
and  January  2,  1908,  amounting  to  $5,399.85, 
became  liable  for  the  repayment  thereof, 
with  interest,  to  said  Orand  Lodge. 

"(6)  The  Linscott  State  Bank,  defendant 
herein,  is  the  legal  successor  of  the  National 
Bank  of  Holton  and  is  answerable  In  this 
case  for  such  liabilities  of  the  National 
Bank. 

"(7)  The  plalntllt  should  have  Judgment 
for  said  sum  of  $5,399.86  with  interest  on 
$4,465.76  from  February  23,  1907,  and  on 
$834.09  ($934.09)  from-  January  9,  1908,  to 
which  conclusions  of  law  and  each  thereof 
separately  the  defendant  at  the  time  ex- 
cepted." 

Thereupon  the  court  rendered  judgment 
against  the  defendants  for  $6,760.82,  with 
interest  at  6  per  cent,  per  annum,  and  costs 
of  suit  The  Grand  Lodge  having  been  re- 
imbursed In  full  by  a  surety  company,  the 
suit  is  now  being  prosecuted  in  the  name  of 
the  officers  of  the  Grand  Lodge  for  the  bene- 
fit of  the  surety  company. 

Crane  &  Woodbum  Bros.,  I.  T.  Price,  and 
Chas.  Hayden,  all  of  Holton,  for  appellant 
Garver  &  Garver,  of  Topeka,  and  M.  A.  Ben- 
der, of  Holton,  for  appellees. 

PORTER,  J.  (after  stating  the  facts  as 
above).  [3]  The  appellant  makes  the  claim 
that  the  suit  is  for  the  conversion  of  per- 
sonal property  and  was  barred  by  the  two- 
year  statute  of  limitations;  and  farther  that, 
if  it  be  held  to  be  an  action  for  relief  on 

^  the  ground  of  fraud,  it  is  not  assignable,  and 
therefore  cannot  be  maintained  by  the  sure- 
ty company.  But  this  is  not  an  action  in 
trover  to  recover  the  identical  moneys  con- 
verted by  appellant  to  its  own  use.  On  the 
contrary,  it  is  a  suit  upon  an  implied  con- 
tract waiving  the  tort  When  property  of 
another  has  been  converted,  there  is  always 
an  implication  of  an  indebtedness,  and  the 
injured  party  may  waive  the  tort  and  sue 
for  the  value  of  the  property.  Douglas  v. 
liOftus,  Adm'x,  85  Kan.  720,  725,  119  Pac. 
74.  The  petition  states  the  facts  which,  it 
is  claimed,  show  the  appellant's  liability, 
and  it  is  well  settled  that,  if  any  doubt  ex- 
ists as  to  the  nature  of  the  action,  the  courts 
incline  toward  holding  it  an  action  in  con- 
tract (Delaney  v.  Implement  Co.,  79  Kan. 
126,  129,  98  Pac.  781,  and  cases  cited),  and 
will  sometimes  do  this  for  the  declared  pur- 
pose of  avoiding  the  statute  of  limitations. 
St.  Louis,  I.  M.  &  S.  R.  Co.  V.  Sweet,  63  Ark. 
563,  40  S.  W.  463.  cited  in  the  opinion  in 
Douglas  V.  Loftus,  Adm'x,  85  Kan.  727,  119 
Pac.  74; .  McCombs  v.  Guild,  Church  &  Co., 

'9  Lea  (Tenn.)  81;  John  H.  Alsbrook  v.  M. 
Hathaway,  Ex'r,  3  Sneed  (Tenn.)  454.     In 


the  last  case  it  was  held  that  debt  would  lie 
for  the  value  of  the  chattels  converted,  "let 
the  consequences  as  to  the  statute  of  limi- 
tations be  what  they  may."  3  Sneed  (Tenn.) 
457. 

[1]  Of  course,  the  participant  in  a  breacb 
of  trust  cannot,  any  more  than  can  the  un- 
faithful trustee  himself,  invoke  the  defense 
of  the  statute  of  limitations.  Duckett  v. 
Mechanics'  Bank,  86  Md.  400,  411,  38  Atl. 
983,  39  L.  R.  A.  84,  63  Am.  St  Rep.  513,  622, 
and  cases  cited  in  note  on  page  523. 

The  case  of  Guernsey  v.  Davis,  67  Kan.  378, 
73  Pac.  101,  fully  answers  both  of  the  fore- 
going contentions  of  appellant  It  was  there 
ruled  in  the  syllabus: 

"If  an  agent  of  a  loan  company  violate 
his  instructions  and  misappropriate  money 
sent  him  for  the  purpose  of  closing  a  loan, 
the  money  may  be  recovered  in  an  action 
as  for  money  had  and  received. 

"The  statute  of  limitations  does  not  be- 
gin to  run  against  such  an  action  until  the 
principal  has  knowledge  of  the  agent's 
wrong. 

"One  who  actively  participates  in  an 
agent's  breach  of  trust,  with  full  knowledge 
of  the  agent's  duty,  and  thereby  obtains  pos- 
session of  the  principal's  money,  which  he 
misappropriates,  incurs  the  same  liability  to 
the  principal  as  does  tlie  agent"  (Syl.  pars. 
1,  2,  and  3.) 

[4]  It  was  said  in  the  opinion  that  "it  was 
not  necessary  that  the  action  be  regarded  as 
for  relief  on  the  ground  of  fraud,"  because 
the  petition  stated  facts  sufficient  to  con- 
stitute an  action  for  money  had  and  receiv- 
ed. So  in  the  present  case  the  petition  con- 
tains a  statement  in  ordinary  and  concise 
language  which  would  entitle  the  appellee  to 
recover  for  money  had  and  received.  The 
statute  of  limitations  applicable  to  actions 
for  the  conversion  of  personal  property 
therefore  furnished  no  defense.  Until  Sar- 
bach's  death  the  officers  of  the  Grand  Lodge 
had  no  knowledge  of  his  embezzlement  or  of 
the  fact  that  the  banlc  had  wrongfully  ap- 
propriated its  funds.  The  statute  of  limi- 
tations against  a  suit  such  as  this  is  would 
not  begin  to  run  until  the  principal  has 
knowledge  of  the  agent's  wrong.  Guernsey 
V.  Davis,  supra.  And  as  held  in  the  case 
last  cited,  it  Is  not  necessary  to  regard  the 
suit  as  an  action  for  relief  on  the  ground  of 
fraud.  The  surety  company,  having  paid  the 
debt  owing  by  the  bank  to  the  Grand  Lodge, 
is  in  equity  subrogated  to  all  the  rights  of 
the  original  plaintiff  regardless  of  any  for- 
mal assignment  We  see  no  reason,  however, 
why  the  cause  of  action,  being  for  money 
had  and  received,  was  not  assignable.  Stew- 
art V.  Balderston,  10  Kan.  1.31. 

[2]  Upon  the  facts  as  stated,  the  learned 
Judge  of  the  court  below  rightly  held  that 
the  bank  loaned  to  Sarbach  the  amount  of 
the  overdraft,  and  that  the  certificate  of  de- 
posit when  issued  by  the  bank  became  the 
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property  of  tbe  Grand  Lodge.  If  some  other 
person  had  been  elected  treasurer  and  the 
certificate  turned  over  to  him  by  Sarbach, 
There  could  be  no  doubt  as  to  the  bank's  lia- 
bility to  pay  to  Sarbach's  Bucccssor  or  to  the 
Grand  Lodge  the  full  amount  of  the  certifi- 
cate and  that  it  would  be  obliged  to  look  to 
Sarbach  individually  for  payment  of  the 
overdraft  The  fact  that  Sarbach  was  cho- 
sen to  succeed  himself  did  not  alter  the  situ- 
ation, nor  did  hia  re-election  change  the  own- 
ership of  the  certificate  or  allect  tbe  bank's 
indebtedness  to  tbe  Grand  Liodge.  When 
Sarbach  deposited  the  certificate  in  the  bank 
and  indorsed  it  as  Grand  Treasurer,  the  of- 
ficers of  the  bank  knew  that  the  funds  be- 
longed to  the  Grand  Lodge  and  that  he  had 
no  personal  interest  in  any  part  of  It  Wash- 
bon  T.  Hixon,  124  Fac  366.  As  a  matter  of 
fact  the  officers  liad  full  knowledge  of  the 
situation  without  reference  to  the  character 
of  the  indorsement  upon  the  certificate. 
With  knowledge  of  the  trust  character  of 
the  deposit  the  bank  could  not  lawfully  re- 
ceive the  proceeds  of  the  certificate  or  any 
part  thereof  and  apply  it  In  payment  of  the 
individual  debt  which  Sarbach  owed  to  it  for 
the  overdraft  In  Washbon  v.  Hlzon,  supra, 
Sarbach  gave  Mrs.  Hixon  a  check  on  the 
bank  signed  by  himself  as  Grand  Treasurer 
in  payment  of  an  Individual  note  he  was  ow- 
ing her.  It  was  held  that  the  official  signa- 
ture of  the  check  was  notice  to  her  of  the 
trust  character  of  the  funds  and  the  Grand 
Lodge  was  i)ermitted  to  recover  from  her 
the  amount  of  the  check.  See,  also,  Guem- 
wy  y.  Davis,  supra;  Bank  v.  Myers,  65  Kan. 
122,  69  Pac.  164;  Loan  Ck).  v.  Essex,  66 
Kan.  100,  71  Pac.  268;  Hler  v.  Miller,  68 
Kan.  258,  76  Pac  77,  63  L.  R.  A.  952;  Ger- 
ard et  al.  V.  McGormick.  130  N.  X.  261,  29 
N.  E.  U5,  14  L.  R.  A.  234;  21  A.  &  E.  En- 
cycL  of  L.  584. 

Upon  the  same  principle  it  is  held  by  an 
unbroken  line  of  authorities  that  a  purchas- 
er from  a  trustee  with  notice  takes  tbe  prop- 
erty impressed  with  tbe  trust  and  his  posi- 
tion is  no  better  than  that  of  his  vendor. 
Perry  on  Trusts  (6th  Ed.)  |  828.  In  Union 
Stockyards  Bank  v.  Gillespie,  137  U.  S.  411, 
11  Sup.  Ct.  118,  34  L.  Ed.  724,  the  bank  re- 
ceived on  deposit  from  a  factor  funds  which 
it  must  have  known  were  the  proceeds  of 
property  of  tbe  f&ctor's  principal,  and  it  was 
held  that  tbe  bank  cannot  appropriate  the 
deposit  to  the  payment  of  a  general  balance 
due  the  bank  from  the  factor,  and  if  It  at- 
tempts to  do  so  the  principal  has  his  remedy 
in  equity. 

It  cannot  be  doubted  that  the  credit  given 
to  Sarbadi  as  treasurer  for  the  amount  of 
tbe  certificate  by  the  bank  which  issued  it 
was  a  payment  of  the  certificate. 

"A  credit  given  for  the  amount  of  a  check 
by  tbe  bank  upon  which  it  is  drawn  is  equiv- 
alent to,  and  will  be  treated  as,  a  payment 


of  tbe  check.  It  is  the  same  as  if  the  money 
had  been  paid  over  the  counter  on  the  check, 
and  then  immediately  paid  back  again  to  the 
account  or  for  the  use  for  which  the  credit 
is  given."  Morse  on  Banks  &  Banking  (4th 
Ed.)  i  451;  Bartley  t.  State,  53  Keb.  310, 
838,  73  N.  W.  744 ;  Oddie  v.  Nat  City  Bank 
of  New  York,  46  N.  Y.  735,  6  Am.  Rep.  160.. 

A  case  cited  by  appellee  which  Ms  in  point 
is  Town  of  East  Hartford  v.  American  Na- 
tional Bank,  49  Conn.  639.  There  a  town 
treasurer  made  notes  as  treasurer  without 
authority  of  the  town,  which  were  discount- 
ed by  the  bank  and  tbe  proceeds  placed  to 
his  credit  as  treasurer.  The  bank  after- 
wards received  his  checks  as  treasurer  in 
payment  of  the  notes.  He  became  a  default- 
er for, the  amount  drawn  by  him  to  pay  the 
notes.  Although  in  that  case  the  bank  acted 
In  good  faith,  supposing  that  he  had  author- 
ity to  make  the  notes,  and  the  proceeds  were 
used  for  the  town's  benefit  it  was  held  that 
the  bank  was  charged  as  a  matter  of  law 
with  notice  that  he  liad  no  power  to  ezecate 
tbe  notes  or  to  pay  them,  that  they,  were  to 
be  treated  as  bis  Indlviduai  notes,  and  that 
the  bank  had  no  right  to  retain  the  money 
against  the  demand  of  the  town. 

Wlmtever  the  arrangement  was  by  which 
the  bank  surrendered  to  Sarbach  the  notes 
left  with  It  as  collateral  security  for  the 
loan  of  the  overdraft,  it  cannot  be  said  that 
the  appellee  seeks  by  this  suit  to  rescind  an 
agreement  made  in  its  behalf  by  its  agent 
and  at  the  same  time  retain  tbe  fruits  there- 
of. The  bank  loaned  the  overdraft  not  for 
the  benefit  of  Sarbach's  principal,  but  for 
the  purpose  of  enabling  Sarbach  to  conceal 
from  his  principal  tbe  defalcation.  It  said 
to  the  Grand  Lodge,  "We  have  on  deposit  to 
your  credit  the  full  amount  of  this  certifi- 
cate." The  Grand  Lodge,  believing  the  rep- 
resentation, continued  the  unfaithful  stew- 
ard in  office.  The  bank's  participation  in  tlie 
fraud  did  not  stop  there;  it  entered  into  a 
secret  arrangement  with  the  defaulter  by 
which  the  bank's  liability  for  the  shortage 
would  not  be  shown  upon  its  books,  and  it 
surrendered  the  collateral  which  It  held  as 
security  for  the  loan.  When  it  attempted  to 
repay  to  .itself  the  individual  debt  which 
Sarbach  owed,  out  of  tbe  funds  which  it  is 
forever  estopped  to  deny  belonged  to  the 
Grand  Lodge,  It  became  liable  to  refund  the 
money  upon  the  same  principle  which  oblig- 
ed Mrs.  Hixon  to  restore  to  the  Grand  Lodge 
the  proceeds  of  the  check  she  received  In 
payment  of  Sarbach's  individual  debt  The- 
bank  knew  that  the  money  it  received  was 
a  trust  fund  wlilcb  Sarbach  could  not  divert 
to  his  own  use. 

Tbe  bank's  liability  in  the  transaction  re- 
specting tbe  overdraft  of  $934.09  is  governed 
by  tbe  same  principles  of  law.  If  there 
were  no  other  facts  In  evidence  save  that 
Sarbach  overdrew  his  account  in  January, 
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1908,  and  afterwards  deposited  collections 
which  balanced  the  overdraft  and  the  bank 
thereafter  cashed  other  checks  drawn  by  him 
which  left  hla  account  again  overdrawn, 
there  wbuld  be  left  the  single  question 
whether  the  Grand  Lodge  could  recover  from 
the  bank  the  amount  of  an  ordinary  over- 
.  draft  by  an  agent  which  on  its  face  bad  been 
paid  out  for  the  benefit  of  the  principal. 
But  in  view  of  all  the  evidence  as  to  the 
course  of  dealing  between  the  bank  and  Sar- 
bach,  we  must  hold  that  the  bank  is  liable 
for  the  overdraft  of  January,  1908,  which,  it 
seems,  was  paid  with  the  bank's  knowledge 
out  of  moneys  received  directly  from  the 
Grand  Secretary. 

There  is  nothing  substantial  in  the  claim 
that  the  Grand  Iiodge  is  estopped.  .No  es- 
toppel was  pleaded  in  the  answer.  It  is  ar- 
gued, however,  that  the  Grand  Lodge  claims 
the  proceeds  of  the  bank's  loan  to  Sarbach 
of  the  overdrafts  and  ought  not  to  be  per- 
mitted at  the  same  time  to  repudiate  that 
part  of  the  agreement  between  Sarbach  and 
the  bank  by  which  the  collateral  notes  de- 
posited by  him  to  secure  the  overdraft  were 
returned  to  him  when  the  overdraft  was 
wiped  out  This  argument  is  based  upon  the 
assumption  that  the  Grand  Lodge  In  some 
way  received  the  benefit  of  the  collateral 
notes.  The  court.  In  finding  No.  14,  states 
that  the  evidence  fails  to  show  what  dispo- 
sition was  made  of  the  notes  after  they  were 
returned  to  Sarbach.  There  is  a  further 
finding.  No.  15,  that  Sarbach  never  account- 
ed to  the  Grand  Lodge  for  interest  received 
on  any  such  loans,  and  that  this  use  of  the 
funds  was  unauthorized  by  and  without  no- 
tice to  the  Grand  Lodge  or  its  officers,  and 
further  that  the  bank  from  time  to  time 
bought  several  notes  of  this  character  from 
Sarbach.  The  bank  must  have  known  that 
Sarbach  had  no  authority  to  loan  these  trust 
funds  to  any  person  or  for  any  purpose.  It 
participated  in  the  fraudulent  use  of  the 
moneys  for  Its  own  profit,  and  we  are  at  a 
loss  to  discover  how  the  bank  can  urge  that 
the  Grand  Lodge  must  return  notes  which 
it  never  received  and  which  were  given  for 
unauthorized  loans  from  its  funds  with  the 
full  knowledge  and  participation  of  the  bank. 
The  loan  of  the  overdrafts  was  not  made  for 
the  benefit  of  the  Grand  Lodge,  but  solely 
for  Sarbach's  benefit.  The  Grand  Lodge,  as 
the  bank  well  knew,  was  not  in  need  of  any 
loans,  and'the  bank  also  knew  that  the  pur- 
pose of  the  loan  was  to  enable  Sarbach  to 
perpetrate  a  fraud  upon  the  Grand  Lodge. 
Where  a  bank  knowingly  participates  with  a 
depositor  In  a  misappropriation  of  trust 
funds  and  reaps  the  fruit  of  the  breach  of 
trust,  it  becomes  liable  to  the  beneficiary  for 
whatever  wrong  is  done  him. 

The  Judgment  is  affirmed.  All  the  Justic- 
es concurring,  except  MASON,  J.,  not  sit- 
ting. 


(87  Kan.  7U) 
HEMBROW  V.  WINSOR  et  A 
(Supreme  Court  of  Kansas.    July  6,  1912.) 

(Byllaiu*  hy  the  Court.) 
Venue  (|  26*)— Process  (§   19.*)— Residence 

OF  Parties — Codefendants. 

An  action  may  be  rightly  brought  against 
nonresident  defendants  in  a  county  where  they 
have  property;  and  in  such  an  action  where 
a  resident  of  the  state  has  been  rightly  joined 
as  a  defendant,  and  service  upon  the  nonresi- 
dent defendants  has  been  obtained  by  publica- 
tion, or  where  they  have  entered  an  appear- 
ance in  the  action,  a  summons  may  lawfully 
issue  to  another  county  for  the  resident  de- 
fendant 

[Ed.  Note.— -For  other  cases,  see  Venue, 
Cent.  Dig.  ||  39,  40;  Dec.  Dig.  S  26;*  Process, 
Cent.  Dig.  \  15;    Dec.  Dig.  g  19.*] 

Appeal  from  District  Court,  Sumner  Coun- 
ty. 

Action  by  William  Hembrow  against  W. 
M.  Winsor  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed 
and  remanded. 

F.  A.  Dinsmoor,  of  Caldwell,  for  appellant. 
C.  M.  Clark,  of  Peabody,  for  appellees. 

PORTER,  J.  Appellant  sued  to  recover  a 
commission  for  the  sale  of  a  tract  of  land  in 
Sumner  county  of  which  the  appellee  and 
four  other  defendants  were  joint  owners. 
The  appellee  W.  M.  Winsor  is  a  resident  of 
Marion  county,  Kan.  The  other  defendants 
were  residents  of  Illinois  and  nonresidents  of 
Kansas.  At  the  commencement  of  the  action 
appellant  filed  his  affidavit  in  attachment, 
and  caused  a  writ  to  be  levied  upon  the  un- 
divided four-fifths  Interest  of  the  nonresi- 
dents in  the  land  and  obtained  service  upon 
the  nonresident  defendants  by  publication. 
At  the  same  time  he  caused  a  summons  to 
be  Issued  for  W.  M.  Winsor,  the  appellee,  di- 
rected to  the  sheriff  of  Marlon  county,  which 
was  duly  served  and  returned.  The  appel- 
lee entered  a  special  appearance,  and  moved 
to  quash  the  summons  on  the  ground  that 
the  court  lacked  jurisdiction  because  the  ac- 
tion was  not  rightly  brought  in  Sumner  coun- 
ty. The  court  sustained  the  motion  to  quash. 
Thereafter,  and  at  the  same  term,  the  non- 
resident defendants  entered  their  voluntary 
appearance  and  proceeded  to  defend  the  ac- 
tion. The  appellant  then  caused  an  alias 
summons  for  W.  M.  Winsor  to  be  Issued  di- 
rected to  the  sheriff  of  Marlon  county,  which 
was  duly  returned  showing  service.  A  mo- 
tion to  quash  the  alias  summons  was  sus- 
tained, which  is  the  ruling  appealed  from. 

The  sole  question  is  whether  the  action 
was  rightly  commenced  in  Sumner  county. 
If  it  was,  the  court  erred  In  sustaining  the 
motion  to  quash.  The  Code  provision  is: 
"Where  the  action  is  rightly  brought  in  anj- 
county,  according  to  the  provisions  of  article 
5,  a  summons  shall  be  issued  to  any  other 
county,  against  any  one  or  more  of  the  de- 
fendants, on   the  plaintiff's  pnecipe."     Civ. 
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Code,  S  61  (Gen.  St.  1909,  §  5654).  This  sec- 
tion has  been  constraed  and  held  to  mean 
that,  where  one  defendant  acknowledges 
service,  the  action  Is  rightly  brought  In  that 
county,  and  a  summons  may  Issue  to  another 
TOunty  for  the  other  defendant.  Heudrlx  y. 
Fuller,  7  Kan.  331.  And  In  Reynolds  v.  Wil- 
liamson, 68  Kan.  239,  74  Pac.  1122,  it  was 
held  that  an  action  against  a  nonresident 
may.be  brought  In  any  county  where  he  has 
property,  and  a  summons  may  Issue  to  an- 
other county.  In  that  case  the  summons 
was  for  the  nonresident  defendant  who  at 
the  time  the  action  was  commenced  was  per- 
sonally present  In  the  other  county.  If  It 
could  rightly  Issue  to  another  county  to  be 
served  upon  a  nonresident,  It  could  Issue  for 
the  purpose  of  being  served  upon  a  resident 
of  the  state.  By  their  voluntary  appearance 
the  court  acquired  jurisdiction  of  the  non- 
resident defendants,  and  from  that  moment, 
at  least,  the  cause  was  rightly  brought  In 
Sumner  county.  The  acceptance  or  acknowl- 
edgmoit  of  service  or  the  voluntary  appear- 
ance of  a  defendant  is  equivalent  to  service. 
Civ.  Code,  §  68  (Gen.  St  1909,  §  5661).  More- 
over, under  the  provisions  of  section  53,  Glv- 
U  Code  (Gen.  St.  1909,  §  5646),  It  was  rightly 
brought  as  to  the  nonresident  defendants 
without  their  appearance,  for  the  reason 
that  they  had  property  in  Sumner  county. 
Where  the  action  Is  rightly  brought  in  one 
county  and  the  defendant  who  has  property 
there  or  may  be  summoned  there  has  been 
rightly  Joined  as  defendant — that  is,  where 
there  has  been  no  collusion  or  abuse  of  pro- 
cess— a  siunmons  may  issue  for  another  de- 
fendant to  any  county  where  he  resides  or 
may  be  simimoned.  The  action  must  be 
rightly  brought,  and  the  persons  sued  must 
be  rightly  Joined  as  defendants.  These  are 
essential  requirements.  Marshall  v.  Land 
Co.,  75  Kan.  445,  447,  448,  89  Pac.  905,  and 
authorities  cited  In  opinion.  The  action  hav- 
ing been  rightly  brought  in  Sumner  county, 
either  summons  was  good  and  neither  should 
have  been   quashed. 

Reversed   and  remanded  for  further  pro- 
ceedings.   All  the  Justices  concurring. 


lis  Ksn.  732) 
STATE  ex   reL   FliKMING.  Co.  Atty.,  v. 
BOARD  OF  COM'RS  OP  COWLEY 
COUNTY  et  al. 

(Supreme  Court  of  Kansas.    July  6,  1912.) 
(SyllalM  by  the  Court.) 

1.   BbIDOES    (§    18*)— LlABIUTT    OF    CotTHTT — 

Permanent  Maintenance. 

Section  651,  General  Statutes  of  1909,  does 
not  require  that  a  bridge,  for  the  construction 
of  which  a  county  has  appropriated  money, 
shall  be  forever  thereafter  repaired  or  rebuilt 
and  maintained  at  the  place  where  it  was 
erected. 

[Ed.    Note.— For    other    cases,    see    Bridges, 
Cent.  Dig.  {  6;    Dec.  Dig.  {  18.*] 


2.  Bbidoes    (§    18*)— Rkconbteuotion— DuTT 

OF  CotTNTr. 

When  a  bridge,  for  the  construction  of 
which  the  county  appropriated  money,  has  been 
practically  destroyed,  the  board  of  county  com- 
missioners, after  full  investigation  as  to  the 
wants  and  convenience  of  citizens  to  be  served, 
may,  in  the  exercise  of  their  discretion  for  the 
public  benefit,  build  a  bridge  on  another  site 
and  not  rebuild  the  destroyed  bridge. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent.  Dig.  §  6;  Dec  Dig.  {  ia»] 

Appeal  from  District  Court,  Cowley 
County. 

Action  by  the  State,  on  the  relation  of  Ed. 
J.  Fleming,  County  Attorney,  against  the 
Board  of  County  Commissioners  of  Cowley 
Coimty  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.     AfBrmed. 

John  S.  Dawson,  Atty.  Gen.,  and  Hackney 
&  Ldfferty,  of  Wlnfield,  for  appellant.  O.  P. 
Puller  and  Jackson  &  Noble,  all  of  Wlnfield, 
for  appellees. 

SMITH,  J.  Many  years  after  the  settle- 
ment of  Cowley  county,  and  until  the  year 
1889,  it  appears  that  there  was  no  bridge 
across  the  Arkansas  river  in  Beaver  town- 
ship. In  1889  a  contract  was  made  with  a 
Bridge  Company  to  erect  a  bridge  across  the 
river  In  section  21,  Beaver  township,  for  the 
sum  of  $4,800,  of  which  the  township  and 
citizens  in  the  locality  contributed  |2,800, 
and  the  board  of  county  commissioners  $2,- 
000,  which  was  the  largest  sum  the  county 
was  then  authorized  to  expend  upon  a  bridge. 
In  January,  1910,  the  bridge  proper  was  de- 
stroyed by  a  flood.  The  question  soon  arose 
before  the  board  of  county  commissioners 
whether  the  bridge  should  be  rebuilt  on  its 
former  site,  or  whether  a  bridge  should  be 
built  in  the  locality.  Petitions  for  the  re- 
building of  the  bridge  at  the  old  site  and  at 
different  locations  were  presented  to  the 
board,  and  the  board  made  investigation  and 
decided  to  build  a  new  bridge  In  section  17 
of  the  same  township;  the  citizens  in  the 
locality  contributing  the  building  of  the  ap- 
proaches thereto. 

A  petition  was  also  presented  to  the  board 
to  vacate  the  public  road  upon  which  was  lo- 
cated, the  old  bridge.  This  action  to  enjoin 
the  board  from  erecting  a  bridge  at  the  new 
site  was  brought  in  the  district  court  of  the 
county  in  August,  1910;  a  temiwrary  injunc- 
tion was  granted,  and  on  the  hearing.  It  ap- 
pearing that  the  commissioners  had  not  ad- 
vertised or  otherwise  proceeded  according  to 
law  In  contracting  for  the  bridge,  the  in- 
junction was  allowed  by  reason  of  the  ir- 
regularities. Afterwards  the  commissioners 
took  the  necessary  legal  steps  toward  build- 
ing the  bridge  and  let  the  contract  therefor. 
Thereupon  the  appellants  filed  an  amended 
and  a  supplemental  petition  and  obtained  an- 
other restraining  order.  The  amended  peti- 
tion charged  bad  faith  on  the  part  of  the 
county  commissioners.    The  supplemental  pe- 
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tition  alleged  tbat  a  road  petition  had  been 
filed  with  the  defendant  commissioners  to  va- 
cate the  public  highway,  of  which  the  old 
bridge  formed  a  part,  and  which  extended 
some  distance  to  the  east  and  west  there- 
from; that  the  county  commissioners  had 
Inspired  the  proceeding  and  had  appointed 
themselves  viewers  to  view  the  same,  and,  If 
permitted  to  proceed,  would  vacate  the  road' 
for  the  purpose  of  defeating  the  action.  A 
restraining  order  was  asked  for  and  allowed 
by  the  district  court  to  prevent  the  vacation 
of  the  road  during  the  pendency  of  the  ac- 
tion. 

On  the  trial  in  the  district  court,  much  evi- 
dence was  taken  as  to  which  location  of  the 
bridge  would  be  of  greater  utility  and  con- 
venience to  the  public;  also  upon  the  ques- 
tion of  the  good  faith  of  the  comtty  commis- 
sioners in  locating  the  bridge  at  the  new 
site,  which  is  about  1%  or  2  miles  from  the 
old  bridge.  At  the  conclusion  of  the  trial, 
January  25,  1911,  the  court  set  aside  the 
temporary  orders  and  refused  the  Injunction 
prayed  for,  and  rendered  judgment  against 
the  plaintiff  in  the  action  for  costs.  There- 
upon It  seems  that  the  contractors  proceeded 
with  and  completed  the  construction  of  the 
new  bridge.  An  appeal  from  the  Judgment 
was  taken  to  this  court  by  the  plaintiff.  On 
the  17th  of  March,  1911,  on  the  application 
of  the  appellant,  this  court  enjoined  the 
board  of  county  commissioners  from  vacating 
or  otherwise  Interfering  with  the  portion  of 
the  public  highway  for  the  vacation  of  which 
a  petition  had  been  filed,  and  also  enjoined 
the  county  treasurer  and  the  board  of  coun- 
ty commissioners  from  drawing  any  order 
upon  the  bridge  fund  or  paying  out  the  same 
as  to  the  sum  of  $3,500,  which  sum  should 
be  retained  in  the  bridge  fund  with  which  to 
rebuild  the  old  bridge,  called  the  Johnson 
County  Bridge,  in  the  event  such  order 
should  be  finally  made. 

The  question  of  fact  as  to  the  good  faith 
of  the  board  of  county  commissioners,  and  of 
the  utility  of  the  new  bridge,  Indeed,  of  the 
greater  convenience  to  the  public  of  a  bridge 
^t  the  new  site  than  the  one  at  the  old  site, 
was  determined  on  sufficient  evidence  in  the 
district'  court  These  questions  are  Involved 
in  the  judgment  of  the  court  and  were  neces- 
sarily determined  in  favor  of  the  defendants 
in  the  action.  Following  the  usual  rule,  we 
shall  not  reconsider  that  evidence,  but  shall 
regard  the  finding  of  the  court  thereon  as  de- 
terminative. The  good  faith  of  the  county 
commissioners  in  building  the  new  bridge 
has  been  determined  upon  confilctlng  evi- 
dence bj  the  Judgment  of  the  court  which,  in 
effect,  also  approves  the  legality  of  the  pro- 
ceedings resulting  in  the  erection  of  the 
bridge. 

'  The  only  remaining  question  is  whether 
the  court  erred  in  refusing  to  order  the  com- 
missioners to  repair  or  build  anew  the  old 
bridge.  As  to  the  mandatory  injunction 
prayed  for  to  require  the  board  of  county 


commissioners  to  rebuild  the  old  bridge,  the 
question  turns  upon  the  construction  of  sec- 
tion 651,  Gen.  Stats.  1909,  which  reads: 
"Whenever  it  Is  necessary  to  repair  any  pal>- 
11c  bridge  in  the  county  (for  wMch  the 
county  has  appropriated  money  for  the  con* 
struction  thereof),  the  county  commlsslonera 
shall  forthwith  require  the  township  trustee 
of  the  township  in  which  said  bridge  is 
erected,  to  proceed  and  examine  the  bridge 
so  needing  repairs,  and  make  an  accurate 
estimate  of  the  cost  of  repairing  the  same, 
and  In  what  particular  It  needs  repairing, 
and  without  delay  make  report  thereof;  and 
the  county  commissioners  shall  thereupon 
make  an  appropriation  for  such  repairs,  and 
proceed  forthwith  to  cause  said  bridge  to  be 
repaired  in  the  way  they  may  order  and  di- 
rect" The  question  turns  largely  upon  the 
interpretation  to  be  given  the  first  clause  of 
this  section,  viz.,  "Whenever  it  is  necessary 
to  repair  any  public  bridge  in  the  county 
(for  which  the  county  has  appropriated  mon- 
ey for  the  construction  thereof),  the  county 
commissioners  shall  forthwith  require,  etc" 
Who  is  to  determine  when  it  is  necessary  to 
repair  a  bridge? 

Section  9633,  Gen.  Stats.  1909,  provides: 
"The  said  board  (the  board  of  highway  com- 
missioners, consisting  of  township  trustee, 
clerk,  and  treasurer  of  each  township)  shall 
have  charge  of  the  roads  and  bridges  of 
their  respective  townships,  and  it  shall  be 
their  duty  to  keep  the  same  in  repair,  and  to 
improve  them  so  far  as  practicable." 

The  burden  of  maintaining  repairs  to  a 
bridge  seems  to  shift  from  the  township 
board  to  the  board  of  county  commissioners 
for  the  repair  of  such  bridges,  for  the  con- 
struction of  which  the  county  has  appropri- 
ated money.  In  case  a  board  of  county  com- 
missioners shall  neglect  or  refuse  to  repair 
a  bridge,  there  being  sufficient  money  in  the 
bridge  fund  of  the  county  treasury  to  meet 
the  expense,  a  court  of  competent  Jurisdic- 
tion may  by  mandamus  compel  the  board  to 
make  the  repairs.  State  ex  rel.  v.  Commis- 
sioners of  Cloud  Ck>unty,  39  Kan.  700,  18  Pac. 
952.  In  that  case  and  in  other  cases  cited  it 
Is  apparent  that  there  was  in  fact  a  bridge 
existing  but  which  needed  repairs  to  con- 
serve Its  utility  and  safeguard  the  public  in 
the  use  thereof. 

The  board  of  county  commissioners  is  the 
general  financial  and  business  agent  of  its 
county  and  is  necessarily  vested  with  a  large 
measure  of  discretion  in  promoting  the  pub- 
lic good,  and,  in  case  it  is  the  duty  of  the 
county  to  maintain  a  bridge  to  accommodate 
the  traveling  public,  the  question  must  some- 
times arise  whether  an  old  bridge  Is  worth 
repairing,  or  whether  it  would  not  be  more 
advantageous  to  the  public  to  build  a  new 
bridge. 

[2]  And  again,  If  a  new  bridge  is  deemed 
more  advantageous,  the  board  may  have  to 
consider  whether  or  not  changing  conditions 
and  change  in  lines  of  travel  or  observed 
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diffienltleB  In  maintaining  a  brtdge  at  tbe 
old  site  may  not  have  made  It  more  advan- 
tageona  to  place  the  new  bridge  In  a  location 
somewhat  different  from  the  old  one.  In 
soch  caaes,  of  course,  tbe  board  consults  the 
wishes  of  the  public  to  be  served,  but  their 
determination  of  the  questions  involves  tbe 
exercise  of  Judgment  and  discretion  on  tbe 
part  of  the  board  also.  Where  such  Judg- 
ment and  discretion  are  ezeix:ised  In  good 
faith,  the  courts  will  be  reluctant  to  inter- 
fere. 

[t]  It  is  not  a  reasonable  construction  of 
section  651,  supra,  that,  when  a  bridge  for 
the  construction  of  which  a  county  has  ap- 
propriated money  is  once  erected  across  a 
stream  in  the  county,  tbe  commissioners  of 
the  coonty  are  forever  thereafter  in  duty 
bound  to  maintain  It  there.  Nor  is  it  a  rea- 
sonable construction  of  the  section  that  a 
board  of  county  commissioners  is  compelled 
thereby  to  time  and  again  repair  an  old 
bridge  when  good  Judgment  would  dictate 
that  it  be  torn  down  and  a  new  one  built 
A  board  of  coonty  commissioners  has  discre- 
tion for  tbe  purpose  of  meeting  the  conven- 
ieooe  of  the  public,  whom  they  serve,  to  re- 
move a  bridge  from  one  place  to  another,  if 
tliere  be  no  stronger  reason  for  keeping  it  in 
its  place  tban  tliat  it  was  built  there. 

Tlie  case  of  Greeley  Township  v.  Board  of 
Coonty  Commissioners,  26  Kan.  610,  illus- 
trates one  of  the  limitations  opon  the  power 
of  commissioners  to  remove  a  bridge.  On 
the  charge  of  bad  faith  made  in  the  petition, 
the  district  Judge  restrained  the  commission- 
era  from  vacating  the  public  road  which 
crosses  the  river  at  the  location  of  tbe  old 
bridge.  On  trial  of  the  case  this  order  was 
reveled.  No  obstacle  remains  to  the  vaca- 
tion of  the  road  In  queetion  or  any  portion 
thereof  in  the  manner  provided  by  the  stat- 
ute (section  7274,  Stat  1909).  So  long,  how- 
ever, as  soch  road  remains  open  as  public 
highway,  the  proper  public  officers  should 
put  it  in  a  reasonable  and  suitable  condition 
for  traveL  The  restraining  order  issued  by 
this  court  has  spent  its  force,  and,  the  only 
assignment  of  error  being  in  effect  that  the 
appellant  was  entitled  to  Judgment  on  the 
undisputed  facts  of  the  case,  we  have  herein 
considered  tbe  law  applicable  to  such  facts. 
We  find  no  error  In  the  Judgment  of  the 
court 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 

(ST  Kan.  6tT) 
HOI.MBS  et  al.  t.  CAMPBELL  COLLEGE 

«t  aL 
(Supreme  Court  of  Kansaa.    July  6,  1812.) 

(SyUabut  by  ihe  Court.) 

L  Wnxfl  (i  224*)— RsroauATioif— Intknt  ot 
Tbstatob. 

.  The  court  has  no  power  to  reform  a  will, 
sa  as  to  conform  to  the  intentions  of  the  tes- 


tate^ shown  by  external  evidence  to  be  differ* 
ent  fiom  those  expressed  in  the  Instrument 

[E:d.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  {  646;    Dec  Dig.  i  224.»] 

2.  Wiixs  (i  60»)— Tmtahentabt  OAPAcrrr— 
Test. 

Tbe  fact  that  a  testator  Is  grossly  mis- 
taken as  to  the  extent  of  hia  estate  does  not 
establish  a  want  of  testamentary  capacity;  the 
true  test  In  this  regard  being  whether  he  is 
capable  of  comprehending  the  quantity  of  his 
property  and  its  value. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {{  96-100;   Dec.  Dig.  |  60.*] 

3.  Wills  (|  81*)— Invalid  PBovmoirs— Br- 

WKT. 

If  a  portion  of  a  will  may  ever  be  set 
aside  for  want  of  testamentary  capacity,  while 
the  rest  is  upheld,  It  can  only  be  where  the 
testator,  being  able  to  transact  business  gen- 
erally, and  capable  of  disposing  of  his  proper^ 
in  other  respects,  is  unable,  by  reason  of  some 
specific  delusion  or  mental  defect,  to  comprehend 
the  effect  of  the  provision  in  question. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Wg.  il  201,  202 ;    Dec.  Dig.  i  81.*] 

4.  Wills  (S  50*)— Tbstamentabt  Capacht. 

Evidence  that  a  testator,  who  was  othei> 
wise  competent,  made  a  college,  in  which  he 
had  previously  shown  no  interest,  hia  residuary 
legatee,  under  the  belief  that  his  estape  was 
practically  exhausted  by  specific  bequests,  when 
in  fact  the  residue  amounted  to  more  than  two- 
thirds  ot  the  whole,  is  not  sufficient  to  warrant 
a  finding  of  a  want  of  capacity  to  make  such 
provision. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig-  ii  96-100;  Dec.  Dig.  {  60.*] 

Appeal  from  District  Court.  Cowley 
County. 

Action  by  Belle  C.  Holmes  and  others 
against  Campbell  College  and  others.  Judg- 
ment for  plaintiffs,  and  defendant  named  ax** 
peals.    Reversed  and  remanded. 

Crane  &  Woodbum  Bros.,  of  Holton,  and 
F.  0.  Johnson,  of  Wlnfield,  for  appellant 
Jackson  &  Noble,  of  Wlnfield,  fOr  appellees. 

.  MASON,  J.  Nancy  V.  Shaw  executed  a 
will  July  24,  1909,  making  specific  bequests, 
amounting  to  17,715,  to  some  40  different 
beneficiaries.  In  sums  ranging  from  $5  to 
$1,600,  and  naming  Campbell  College  as  re- 
siduary legatee.  She  died  October  7,  1909. 
at  tbe  age  of  68  years.  Her  estate  was 
worth  $26,000,  consisting  mainly  of  two 
farms  In  Cowley  county,  where  she  lived, 
together  containing  480  acres.  The  will  hav- 
ing been  admitted  to  probate,  some  of  tbe 
heirs  brought  an  action  to  set  It  aside  be- 
cause of  undue  Influence  and  want  of  testa- 
mentary capacity.  A  demurrer  to  the  evi- 
dence was  sustained,  so  far  as  related  to 
the  former  ground ;  bat  upon  tbe  latter  the 
court  set  aside  the  residuary  clause,  sustain- 
ing the  will  In  all  other  respects.  The  col- 
lege appeals. 

Among  other  matters,  tbe  court  found  that 
In  1908,  during  the  trial  of  a  case  before  a 
Justice  of  tbe  peace,  to  which  she  was  a  par- 
ty, the  testator  was  nervous  and  excited. 
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without  apparoit  reason,  and  fainted  and 
broke  down  while  testifying  as  a  witness, 
causing  some  of  those  present  to  regard 
her  actions  as  strange  or  queer;  that  she 
was  forgetful,  and  her  talk  was  disconnect- 
ed; that  she  complained  ttiat  her  sisters  did 
not  visit  her  when  she  was  sick,  although, 
in  fact,  they  visited  her  frequently;  tliat 
she  believed,  without  any  proof,  that  her  rel- 
atives wanted  her  property,  and  woujd  try 
to  defeat  any  disposition  of  it  that  was  not 
satisfactory  to  them;  that  this  belief  was 
without  foundation  in  fact,  but  the  evidence 
did  not  show  that  she  liad  no  information 
on  which  It  might  be  based,  or  that  she  per- 
sisted In  It  against  evidence  and  probabili- 
ty, and  after  argument  to  the  contrary.  The 
findings  upon  which  the  Judgment  mainly 
rests  were  as  follows: 

"Mrs.  Shaw  never  intended  to  give  to  this 
college  a  sum  very  much  in  excess  of  $500. 
She  did  not  know  she  was  giving  the  col- 
lege nearly  three-fourths  of  her  estate  when 
she  signed  the  wilL  •  •  •  Mrs.  Shaw 
did  not  fully  comprehend  the  nature  and 
effect  of  the  disposition  of  her  estate  she 
was  making  when  she  signed  this  will.  She 
Intended  that  her  estate,  after  the  pay- 
moit  of  the  spedflc  bequests  to  those  who 
lived  In  her  family,  and  those  for  charity 
and  church  purposes  and  the  bequest  to  the 
college,  should  be  divided  among  her  rela- 
tives and  the  relatives  of  her  husband,  nam- 
ed In  the  will.  She  made  the  will  under  the 
belief  that  the  specific  bequests '  would  dis- 
pose of  practically  all  of  her  estate. 

"Mrs.  Shaw's  mind,  at  the  time  this  will 
was  signed,  was  Impaired  by  old  age,  by 
worry  over  her  property  and  the  fancied  con- 
duct of  some  of  her  relatives,  and  by  dis- 
ease, so  that,  while  she  was  able  to  trans- 
act the  business  of  renting  her  land  and 
looking  after  collecting  the  rents,  and  hav- 
ing her  pension  looked  after  and  her  will 
made,  she  was  not  able  to  fully  comprehend 
the  nature  and  effect  of  the  disposition  of 
her  property  made  by  this  will,  and  that 
the  college  would  receive  nearly  three-fourths 
of  her  estate. 

"The  evidence  does  not  show  that  Mrs. 
Shaw  was  of  unsound  mind,  in  the  sense 
that  she  did  not  know  what  she  was  doing 
when  she  signed  the  will,  or  was  unable  to 
attend  to  her  ordinary  business.  She  knew 
to  whom  she  wanted  the  property  to  go,  and 
that  the  will  gave  it  to  the  persons  and  in- 
stitutions to  whom  she  wanted  to  leave  it, 
so  far  as  the  specific  bequests  are  concerned." 

[3]  The  last  finding  quoted  must  be  re- 
garded as  definitely  establishing  the  fact 
tliat,  80  far  as  general  capacity  was  con- 
cerned, the  testator  was  competent  to  make 
a  will.  It  necessarily  disposes  of  the  evi- 
dence of  her  eccentric  conduct  by  determin- 
ing that  she  had  the  capacity  to  attend  to 
ordinary  business,  and  intelligently  to  plan  a 
dlstrlbntton  of  her  property  among  a  large 


number  of  persons,  with  appropriate  special 
provisions  as  to  each.  Whether  a  part  of  a 
will  can  ever  be  set  aside  for  want  of  tes- 
tamentary capacity,  while  the  rest  of  it  Is 
upheld,  appears  to  be  a  novel  question.  A 
portion  of  a  will  may  be  refused  probate, 
because  of  undue  Influence,  while  the  re- 
mainder is  admitted.  In  re  Welsh,  1  Redf. 
Sur.  (N.  Y.)  238 ;  note,  31  Am.  St.  Rep.  391. 
An  Insane  delusion  of  a  testator  will  not 
Invalidate  his  will,  unless  It  affects  the  dis- 
position of  his  property  (note,  37  L.  R.  A. 
265,  first  column;  20  Am.  Dig.  Dec.  Ed.  p. 
901,  §  38—2);  and,  possibly,  the  provisions, 
resulting  from  it  might  be  eliminated  and 
the  remainder  enforced,  although  authority 
on  the  subject  seems  to  be  lacking.  Per- 
haps, if  a  finding  had  been  made,  upon  suffi- 
cient evidence,  that  Mrs.  Shaw  was  under 
an  insane  delusion  regarding  Campbell  Col- 
lege, which  caused  her  to  name  it  as  her  re- 
siduary legatee,  the  Judgment  rendered  might 
be  upheld.  But  there  was  neither  finding 
nor  evidence  to  that  effect. 

[1]  We  think  that,  fairly  interpreted,  the 
findings  may  be  thus  snmmarlzed:  Mrs. 
Shaw  had  capacity  to  make  her  will.  She 
believed  the  specific  bequests  practically  ex- 
hausted her  property;  and  It  was  only  be- 
cause  of  such  belief  that  she  allowed  the 
provision  to  stand,  giving  the  residue  to  the 
college.  If  she  had  known  its  real  value, 
she  would  have  left  it  to  her  heirs.  The  pro- 
vision cannot  be  stricken  from  the  will,  how- 
ever, merely  because  It  was  the  result  of  a 
mistake  of  fact  on  her  part.  This  would 
be  in  effect  to  reform  the  will,  and  the  court 
possesses  no  such  power.  "Neither  the  viill. 
nor  any  part  of  it,  is  affected  by  any  mistake 
of  law  or  fact  which  induced  the  testator 
to  make  It;  and  the  court  cannot  amend  or 
modify  it,  so  as  to  conform  to  what  they 
Imagine  the  testator  would  have  done  but 
for  such'  mistake.  For  example,  the  will 
cannot  be  denied  probate,  nor  any  of  its 
provisions  limited  or  enlarged  In  effect,  be- 
cause the  testator  did  not  understand  their 
legal  effect,  nor  truly  appreciate  the  propor- 
tions In  which  his  property  would  be  thereby 
distributed;  nor  because  he  would  or  might 
have  made  a  different  will."  Rood  on  Wills, 
{  165.  See,  also,  2  Pomeroy's  Equity  Juris- 
prudence (3d  Ed.)  I  871;  note.  65  Am.  St. 
Rep.  521 ;  note,  6  L.  R.  A.  (N.  S.)  944 ;  note. 
15  Ann.  Oas.  141. 

[2]  A  knowledge  by  the  testator  of  the 
extent  of  his  estate  is  sometimes  spoken  of 
as  necessary  to  give  validity  to  his  will  (20 
Am.  Dig.  Dec.  Ed.  p.  906,  §  50) ;  but  the  true 
test  is  whether  he  is  capable  of  understand- 
ing It.  "Actual  comprehension  of  the  nature 
and  extent  of  one's  property  is  not  an  es- 
sential element  of  testamentary  capacity. 
The  capacity  to  know  is  what  the  law  re- 
gards." 28  A.  &  E.  Encycl.  of  L.  73,  74; 
Roller  et  al.  v.  Kllng  et  al.,  150  Ind.  159, 
164,  49  N.  E.  948;   Reichenbach  t.  Ruddach, 
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127  Pa.  564,  590,  18  AU.  432.  It  Is  true  that 
here  tbe  trial  court  found  In  terms  that  Mrs. 
Shaw  "was  not  able  to  fully  comprehend  the 
nature  and  effect  of  the  disposition  of  the 
property  made  by  this  will,  and  that  the  col- 
lege would  receive  nearly  three-fourths  of 
her  estate."  If  this  Is  to  be  Interpreted  lit- 
erally, rather  than  as  a  statement  that  she 
did  not  in  fact  know  the  extent  to  which  the 
college  would  profit  by  the  will,  we  feel  con- 
strained to  hold  that  it  must  be  disregard- 
ed for  want  of  evidence  to  support  It  The 
testimony  regarding  her  eccentric  conduct 
does  not  answer  the  purpose;  for  it  is  dis- 
posed of  by  the  finding  that  she  had  capacity 
to  manage  her  business,  and  to  execute  every 
part  of  the  will,  excepting  the  residuary 
clause.  There  is  nothing  in  the  record  to 
indicate  that  she  was  Incapable  of  compre- 
boidiDg  tbe  value  of  her  lands,  or  was  un- 
der any  insane  delusion  on  that  subject,  or 
on  any  other.  The  court  found,  in  effect, 
that  her  belief  that  her  relations  contem- 
'  plated  contesting  her  will,  although  without 
foundation  in  fact,  was  based  upon  Informa- 
tion she  had  received,  and  -was  not  main- 
tained against  evidence  and  probability,  and 
after  argument  to  the  contrary.  It  there- 
fore did  not  amount  to  a  delusion.  28  A. 
&  E.  Encycl.  of  L.  80;  note,  37  L.  R.  A.  261. 
[4]  An  earlier  will  was  executed  April  17, 
1909.  It  was  prepared  by  a  lawyer  from  a 
memorandum.  Including  a  specific  bequest  of 
$1,000  to  tbe  local  United  Brethren  Church 
and  one  of  $500  to  Campbell  College,  which 
was  omitted  from  tbe  first,  but  was  insert- 
ed in  the  second,  will.  In  sending  to  her  the 
form  for  this  first  will,  tbe  lawyer  wrote: 
"I  noted  that  you  had  no  provision  for  any 
balance  tliat  remained  after  paying  off  all 
the  gifts.  But  I  remembered  that  you  said 
that  whatever  balance  remained  you  wanted 
to  go  to  the  U.  B.  Church,  so  I  stated  it,  as 
you  will  see  In  section  19."  In  a  letter  di- 
recting the  preparation  of  a  new  draught 
making  various  changes,  she  wrote:  "If 
there  is  any  money  left  of  my  estate  it  may 
go  to  Campbell  College  in  place  of  tbe  Unit- 
ed B.  Church."  One  witness  testified  that 
she  had  heard  Mrs.  Shaw,  after  referring  to 
what  she  Intended  giving  her  heirs  and  tbe 
heirs  of  her  deceased  husband,  say  that  she 
was  going  to  give  tbe  remainder  of  her  prop- 
erty to  the  church.  A  witness,  who  testified 
ttiat,  from  a  writing  made  by  Mrs.  Shaw,  he 
prepared  the  memorandum  from  which  the 
first  will  was  drawn,  said  that  after  the 
copy  was  made  she  spoke  of  giving  some- 
thing to  some  college — be  didn't  remember 
what  one.  The  draughtsman  of  the  will  tes- 
tified that  Mrs.  Shaw  and  her  husband  had 
talked  with  him  about  tbe  preparation  of  a 
Joint  will,  and  in  the  course  of  tbe  conver- 
sation said  that  they  Intended  to  leave  most 
of  their  property  "to  church  or  educational 
inirposes,  for  what  they  would  consider  bene- 


fiting young  people."  Tbe  court  found  that 
she  had  not  taken  any  particular  interest  In 
church  work — not  more  tlian  the  ordinary 
member  of  a  country  church;  that  she  had 
only  a  limited  education,  and  never  mani- 
fested any  particular  interest  in  education; 
that  there  was  no  evidence  that  she  bad 
ever  talked  with  any  one  about  colleges  or 
college  work  or  school  work;  that  she 
told  two  neighbors  that  she  was  going  to 
leave  $500  to  the  church;  that  she  never 
talked  with  any  one  about  leaving  any  of 
her  property  to  Campbell  College,  or  had  in 
mind  leaving  anything  to  It  until  writing  tbe 
letter  already  referred  to';  that  there  was 
no  evidence  that  prior  thereto  she  knew  of 
the  college,  or  took  any  interest  in  it,  or  had 
beard  of  it,  except  that  there  had  been  a 
picture  of  it  banging  in  the  church,  which 
she  might  have  seen.  Upon  a  motion  for  a 
new  trial,  an  afiidavit  of  tbe  draughtsman 
of  the  will  was  presented,  to  tbe  effect  that 
in  a  number  of  conversations  Mrs.  Shaw  had 
discussed  the  value  of  the  estate,  and  in 
June,  1909,  had  told  him  that  if  she  died  as 
soon  as  she  expected  the  residue  to  be  will- 
ed to  Campbell  College  would  exceed  ?15,- 
000.  Upon  this  record  the  decision  of  the 
trial  court  that  Mrs.  Shaw  did  not  know  the 
value  of  her  property  Is  not  subject  to  re- 
view; but,  as  already  stated,  it  does  not 
warrant  the  setting  aside  of  any  part  of  the 
will.  Tbe  findings  as  to  her  intentions  would 
also  be  unassailable,  If  tbtit  matter  were  to 
be  arrived  at  otherwise  than  by  the  inter- 
pretation of  the  Instrument  Itself.  But  we 
find  nothing  to  support  tbe  view  that,  being 
of  sound  mind  in  other  respects,  she  was 
incapable  of  comprehending  tbe  value  of  her 
estate  and  tbe  effect  of  tbe  legacy  to  tbe  col- 
lege. 

A  finding  was  made  that  tbe  evidence  did 
not  show  that  Mrs.  Shaw  read  tbe  will,  or 
that  it  was  read  to  her,-  before  its  execution. 
This  cannot  affect  tbe  matter,  in  view  of 
the  fact  that  the  will  was  upheld,  except  as 
to  the  residuary  clause;  and  that  was  in 
accordance  with  her  direction. 

The  Judgment  is  reversed  and  the  cause 
remanded,  with  directions  to  render  Judg- 
ment for  tbe  defendants.  All  the  Justices 
concurring. 


(87  Kan.  666) 

RBA  T.  KANSAS  CITY  LONG  DISTANCE 
TELEPHONE)  CO. 

(Supreme  Court  of  Kansas.    July  6,  1912.) 

(Syllahu*  ly  the  Court.) 

1.  Mandamus    (S    141»)  —  Coukts  —  Distbict 
Courts— Jurisdiction. 

Section  6,310,  General  Statutes  1909  (Code 
Civ.  Proc.  g  714),  confers  upon  a  district  court 
at  chambers,  and  upon  the  judge  thereof  at 
chambers,  as  plenary  powers  to  issue  either  an 
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altematlre  or  a  peremptory  writ  of  mandamna 
as  is  thereby  conferred  upon  the  district  court. 

[ESd.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  {{  27&-278;   Dec.  Dig-  i  141.*] 

2.  Mandamus   (S   133*)— Thlbphonb  Ooupa- 
rie8— e/nfobceuent  of  operation. 

A  telephone  company  operating  under  the 
authority  of  the  state  and  under  a  franchise 
granted  by  a  city  of  the  state  is  a  public  serv- 
ice corporation.  Its  duty  to  the  public  results 
from  a  trust  and  station,  and  the  performance 
thereof  may  be  compelled  by  a  writ  of  manda- 
mus issued  by  a  judge  of  the  district  court  at 
chambers. 

[E^.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  i  268;  Dec.  Dig.  |  133.*] 

Appeal  from  District  Court,  Montgomery 
County. 

Action  by  Charles  Rea  against  the  Kansas 
City  Long  Distance  Telephone  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed, 

Edward  H.  Chandler,  of  Independence,  for 
appellant  Banks  &  Bertensbaw,  of  Inde- 
pendence, for  appellee. 


SMITH,  J.  This  was  an  action  for  per- 
emptory mandamus  brought  by  the  appellee 
against  the  appellant  and  another  defendant 
to  compel  the  appellant  and  its  codefeudant 
to  furnish  to  appellee  a  telephone  and  tele- 
phone service  In  his  dwelling  house  in  the 
city  of  Independence,  Kan.,  and  to  furnish 
appellee  with  the -same  telephone  service  and 
upon  the  same  terms  as  it  was  giving  such 
service  to  the  general  public  in  the  city,  and 
also  for  the  recovery  of  damages.  The  pe- 
tition was  verified  by  the  plaintiff,  but  no 
summons  was  Issued  in  the  action.  A  notice, 
with  a  copy  of  the  motion  for  the  writ,  and 
a  copy  of  the  affidavit  and  petition,  was 
served  upon  the  appellant  The  application 
was  presented  to  the  district  Judge  at  cham- 
ber&  The  appellant  appeared  and  objected 
to  the  Jurisdiction  of  the  Judge  to  grant  a 
peremptory  writ  of  mandamus.  After  the 
objection  was  overruled,  the  appellant  made 
a  general  appearance,  and  introduced  evi- 
dence as  did  also  the  appellee,  and  the  Judge 
allowed  the  writ,  reserving  the  question  of 
damages  for  the  court  A  motion  for  a  new 
trial  presented  to  the  Judge  was  overruled, 
and,  after  the  court  had  rendered  Judgment 
for  attorney's  fees  in  favor  of  the  appellee, 
motion  for  a  new  trial  was  filed  In  court 
and  overruled.  Thereupon  the  appeal  was 
taken. 

Five  assignments  of  error  are  presented, 
the  first  of  which  is  that  the  district  conrt. 
at  chambers  had  no  Jurisdiction  to  gn'ant 
peremptory  writ  of  mandamus.  Section 
6310,  Gen.  St  1909  (Code  Civ.  Proc.  i  714). 
relating  thereto,  reads:  "A  writ  of  manda- 
mus may  be  issued  by  the  Supreme  Court  or 
the  district  court,  or  any  Justice  or  Judge 
thereof,  during  term  time  or  at  chambers,  to 


any  inferior  tribunal,  corporation,  board  or 
person,  to  compel  the  performance  of  any  act 
which  the  law  specially  enjoins  as  a. duty 
resulting  from  an  office,  trust  or  station. 
•  •  •  ••  Section  6313,  Id.  (Code  Civ.  Proc. 
S  717),  reads:  "When  the  right  to  require 
the  performance  of  the  act  is  clear  and  it  is 
apparent  that  no  .valid  excuse  can  be  given 
for  not  performing  It,  a  peremptory  manda- 
mus may  be  allowed  in  the  first  instance: 
in  all  other  cases,  the  alternative  writ  must 
be  first  issued." 

From  the  language  used  in  the  statute, 
no  distinction  seems  possible  between  the 
powers  conferred  upon  the  district  court 
during  term  and  the  power  conferred  upou 
the  judge  at  chambers.  Indeed,  the  distinc- 
tion between  the  district  court  during  term 
and  the  court  or  Judge  at  chambers  in  pro- 
ceedings of  this  nature  is  very  narrow,  and 
is  a  matter  largely  of  form.  The  court  sits 
usually  in  the  courtroom  in  the  presence  of 
the  clerk  of  the  court  and  a  sheriff,  and  gen- 
erally a  stenographer,  and  such  members  of  ' 
the  bar  and  others  as  see  fit  to  attend.  At 
chambers  the  Judge  may  sit  anywhere  with- 
in his  territorial  Jurisdiction,  and  no  other 
officers  of  the  court  are  necessarily  present : 
but  may  be  present.  The  case  and  the  evi- 
dence is  presented  to  the  same  man  in  either 
Instance,  and  the  result  depends  solely  upon 
his  individual  Judgment ;  In  a  proceeding  of 
this  kind  no  jury  being  permissible.  Such 
being  the  cas^,  we  conclude  that  the  Legis- 
lature in  enacting  the  statute  above  quoted 
meant  exactly  what  it  said,  and  oonferreil 
power  to  Issue  a  peremptory  or  an  alternu- 
tlve  writ  of  mandamus  on  the  district  court, 
and  upon  the  Judge  thereof,  at  chambers, 
without  distinction.  Of  course,  no  Anal  Judu- 
ment  can  be  entered  in  such  action  without 
a  hearing  of  respondent  or  an  opportuuit.v 
therefor. 

It  is  contended  th%t  section  2391  of  the 
General  Statutes  of  1909  provides  and  gov- 
erns the  powers  granted  to  Judge  at  cham- 
bers. This  is  true  in  regard  to  procedure 
generally,  but  in  proceedings  for  a  manda- 
mus the  special  provision  atmve  quoted  la 
applicable  to  the  exclusion  of  the  general 
provision  in  section  2391.  As  provided  in 
section  6313,  supra,  the  alternative  writ 
must  be  first  allowed,  except  when  the  right 
to  require  the  performance  of  the  act  is 
clear,  and  it  is  apparent  that  no  valid  excuse 
can  be  given  for  not  performing  it  In  any 
case  the  remedy  of  mandamus  should  be  ex- 
ercised with  caution,  and  only  in  furtherance 
of  Justice.  To  this  end  its  exercise  Is  not 
bound  by  any  hard  and  fast  rules,  but  al- 
ways largely  in  the  discretion  of  the  court. 
See  Faulkner  v.  Bank  of  Topeka,  77  Kan. 
385,  94  Fac.  153.  In  this  case  the  petition 
in  effect  shows  that  the  appellant  was  a  pub- 
lic service  corporation,  and  was  chartered 
by  the  city  of  Independence  to  furnish  the 
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tahabitants  of  tbe  city  with  telephone  Berr- 
iee,  and  It  appeared  from  tbe  showing  that 
the  appellee  was  entitled  to  the  service,  and 
tendered  payment  therefor  in  advance ;  that 
bis  dwelling  was  already  connected  by  wires 
with  tbe  appellant's  telephone  lines,  and 
that  all  that  was  requiried  was  for  appellant 
to  place  a  telephone  instrument  In  tbe  dwell- 
ing where  such  an  instrument  had  before 
been  installed  and  connecting  the  existing 
lines  therewith.  We  think  tbe  court  did  not 
err  in  finding  that  the  right  of  the  appellee 
to  tbe  performance  of  tbe  service  was  clear, 
and  that  it  was  prima  facie  apparent  that 
no  valid  excuse  could  be  given  for  not  per- 
forming it.  It  follows  that  no  error  was 
committed  In  granting  tbe  peremptory  writ 
in  tbe  first  instance,  although  in  case  of  any 
conslderabie  doubt  it  is  safer  to  issue  the 
alternative  writ  first,  and  have  a  hearing 
tbereon  before  tbe  peremptory  writ  is  issued. 

It  is  also  said  that  the  duty  which  the 
court  found  tbe  appellant  was  required  to 
perform  did  not  arise  from  apy  ofiice,  trust, 
or  station,  but  merely  from  tbe  fact  that  tbe 
appellant  was  operating  a  telephone  ex- 
change in  tbe  city  as  a  public  corporation 
for  hire.  The  appellant  Is  a  public  service 
corporation,  operating  under  a  charter,  pre- 
sumably procured  from  tbe  state,  and  under 
a  franchise  for  that  purpose  granted  by  the 
dty  of  Independence.  All  its  rights  and 
powers  are  conferred  upon  it  not  merely  for 
the  benefit  of  tbe  corporation  itself,  but  also 
in  trust  for  tbe  benefit  of  the  public.  The 
doty  resting  upon  it  to  perform  whatever 
has  been  legally  enjoined  upon  it  by  legal 
and  proper  authority  is  a  duty  resulting 
from  a  public  trust  and  station,  and  tbe  pub- 
lic may  enforce  tbe  performance  of  such  du- 
ty by  mandamus,  whenever  "no  other  plain 
and  adequate  remedy  exists."  State  v.  Mo. 
Pac  Ry.  Co.,  33  Kan.  185,  6  Pac.  772.  See. 
also.  City  ▼.  Topeka  Ry.  Co.,  61  Kan.  609, 
33  Pac.  309,  37  Am.  St.  Rep.  312;  State  v. 
Railway  Co.,  53  Kan.  329,  36  Pac.  756,  24 
L.  R.  A.  564;  Topeka  v.  Water  Co.,  58  Kan. 
349,  4»  Pac.  79 ;   20  Cyc.  487. 

The  second  objection  is  that  tbe  Judge  of 
the  district  court  at  chambers  erred  in 
granting  a  peremptory  writ  of  mandamus 
when  an  action  was  pending  in  the  federal 
court  involving  tbe  same  matter  in  litiga- 
tion. Tbe  abstract  does  not  disclose  that 
any  evidence  was  called  to  the  attention  of 
the  district  court  or  Judge  of  any  action 
pending  In  the  federal  court.  In  appellant's 
brief  there  are  some  statements  in  regard 
to  sach  an  action  pending  in  the  federal 
court  and  in  reference  to  the  ruling  of  that 
court.  The  action  is  not  brought  as  an  orig- 
inal action  in  this  court,  but  is  here  on  ap- 
peal to  determine  whether  tbe  district  court 
or  judge  committed  error  on  trial  prejudi- 
cial to  tbe  rights  of  tbe  appellant.  If,  how- 
ever, tbe  action  were  an  original  proceeding 


brought  first  in  this  court,  sufficient  evidence 
is  not  set  forth  even  in  the  brief  to  deter- 
mine whether  there  is  "identity  of  tbe  thing 
sued  for;  identity  of  the  canse  of  action; 
identity  of  the  parties  to '  tbe  action ;  and 
identity  In  the  appearance,  for  or  against 
whom  tbe  claims  are  made."  These  are  each 
essential  requisites  to  constitute  res  adjudl- 
cata,  as  stated  by  Mr.  Justice  Brewer,  in 
Atchison,  T.  4  S.  F.  R.  Co.  v.  Commissioners 
of  Jefferson  County,  12  Kan.  135. 

There  is  no  merit  in  tbe  next  objection, 
that  tbe  court  at  chambers  erred  In  hearing 
the  application  over  tbe  objection  and  spe- 
cial appearance  of  tbe  appellant  Even  if  It 
bad  been  error  in  tbe  first  instance,  the  gen- 
eral appearance  of  the  appellant  and  the  of- 
fering of  testimony  and  the  full  hearing  of 
the  questions  involved,  in  which  the  appel- 
lant participated,  would  have  constituted  a 
waiver  of  tbe  objection. 

The  appellant  objects  that  the  hearing  was 
without  any  pleading  on  Its  part.  It  made 
no  application,  however,  for  any  pleading 
and  offered  evidence  as -fully  as  it  desired, 
for  the  purpose  of  contesting  every  question 
which. is  here  presented. 

In  argument  before  this  court  counsel  for 
appellant  expressly  stated  that  the  amount 
of  tbe  allowance  as  attorney's  fees  made  by 
the  court  for  appellee's  attorneys  was  not 
questioned,  if  any  allowance  therefor  was 
proper,  but  that  appellant  contended  that 
tbe  court  had  no  right  in  such  action  to 
grant  attorney's  fees.  This  objection  Is  fully 
answered  in  Nolte  v.  Tel^hone  Co.,  86  Kan. 
770,  121  Pac.  1111,  and  cases  there  cited. 
The  allowance  of  attorney's  fees  was  proper. 

We  find  no  error  in  tbe  judgment ;  and  it 
is  affirmed.    All  the  Justices  concurring. 


(87  Kan.  G23) 
READIOKER  v.  DENNING  et  aL 

(Supreme  Court  of  Kansas.    July  6,  1912.) 

(Byndbv*  by  th«  Court.) 

1.  Appeial  and  Erbob  (I  835*)— Review— 
ScoPB  AND  Extent— CoNFOBMiTT  to  Thbo- 

BT   OF  TBIAL   COUBT. 

Upon  a  suggestion,  whidi  appears  to  be 
well  founded,  that  a  judgment  had  been  affirm- 
ed upon  a  different  theory  of  the  facts  from 
that  entertained  by  the  trial  court,  the  affirm- 
ance la  set  aside  and  a  new  trial  ordered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Elrror,  Cent  Dig.  ii  3241-3243;  Dec  Dig.  I 
835.*] 

2.  Specific  Pkbfobuancb  (J  39*)— Contbacts 
Enforceable— Requibements  or  Statute 
OF  Fbauds. 

The  evidence  is  held  not  to  warrant  the 
enforcement  of  a  contract  for  the  sale  of  real 
estate,  in  the  absence  of  any  memorandum  sign- 
ed by  the  owner. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  114-119;  Dec.  Dig.  i 
39.*] 
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On  rehearing.  Former  decision  and  Judg- 
ment below  reveraed,  and  cause  remanded 
for  furtlier  proceedings. 

For  former  decision,  see  86  Kan.  617,  122 
Pac.  103. 

A.  M.  Bennett,  of  lola,  for  appellants. 
Ewing,  Card  &  Gard,  of  lola,  for  appellee. 


.  MASON,  J.  [1]  This  case  turns  upon 
whether  the  statute  of  frauds  prevents  the 
enforcement  against  Mrs.  Denning  of  a  con-, 
tract  for  the  sale  of  real  estate  to  Joseph 
Readlcker.  The  plaintiff  introduced  In  evi- 
dence an  Instrument  which  had  been  depos- 
ited In  escrow,  which  was  apparently  a 
fully  executed  and  acknowledged  deed  from 
Mrs.  Denning  and  her  husband  to  Readlcker., 
This  was  enough  to  make  a  prima  facie  case 
on  this  proposition.  The  judgment  award- 
ing specific  performance  was  afBrmed,  on  the 
ground  that  the  trial  court  must  be  deemed 
to  have  discredited  the  testimony  that  the 
name  of  the  grantee  was  blank  when  the 
deed  was  signed.  86  Kan.  617,  122  Pac.  103. 
We  did  not  for  a  moment  suppose  that  the 
trial  court  doubted  the  veracity  of  the  wit- 
ness, but  thought  that,  in  the  course  of  a 
somewhat  involved  transaction,  there  was 
room  for  an  error  of  recollection.  A  rehear- 
ing was  granted  because  of  the  representa- 
tion of  the  appellants- that  In  fact  there  was 
no  real  controversy  on  this  point,  and-  that 
the  trial  court  had  accepted  the  statement 
that  the  deed  was  made  in  pursuance  of  a 
deal  with  Harklns;  the  grantee  being  left 
blank,  and  Readicker's  name  having  been 
Inserted  after  its  execution.  This  represen- 
tation was  strongly  urged  at  the  rehearing, 
and  was  not  controverted  by  the  appellee, 
for  whom  no  additional  argument  was  made. 
In  this  situation  we  will  regard  It  as  con- 
ceded that  the  trial  court  did  not  find  that 
Mrs.  Denning  executed  the  deed  while  It 
contained  Readicker's  name,  or  In  connection 
with  the  transaction  with  him.  This  treat- 
ment of  the  matter  can  result  In  no  sub- 
stantial Injustice;  for  the  trial  court  can 
still  apply  the  law  as  declared  in  the  origi- 
nal opinion,  If  It  takes  the  view  of  the  evi- 
dence there  attributed  to  it. 

[2]  A  new  trial  wiU  be  ordered,  as  we  are 
of  the  opinion  that,  except  upon  the  theory 
already  indicated,  the  statute  of  frauds  pre- 
vents a  recovery  against  Mrs.  Denning,  who 
gave  no  written  authority  to  her  husband 
to  represent  her,  and  who  signed  no  memo- 
randum, other  than  the  deed  referred  to.  So 
far  as  she  is  concerned,  we  find  no  evidence 
of  any  such  contract  as  to  take  the  case  out 
of  the  statute. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings  In  ac- 
cordance herewith.  All  the  Justices  con- 
curring. 


(87  Kan.  7U) 
CfOBLENTZ  V.  PUTIFER  et  al. 
(Supreme  Court  of  Kansas.     July  6,  1912.) 

(Syllahus  hy  the  Court.) 

1.  BvinENCE  (8  510*)— Subjects  of  Expebt 
Testimony— MENTAt  Capacity. 

While  medical  experts  may  properly  answer 
whether  in  their  opinion,  from  the  conditions 
shown  by  a  proper  b.vpothetieal  question,  a 
person  was  of  unsound  mind,  it  is  not  competent 
for  them  to  give  an  opinion  as.  to  whether  such 
person  had  sufficient  mental  capacity  to  make 
a  deed  in  controversy.  Capacity  to  make  a  deed 
is  a  mixed  question  of  law  and  fact  for  the 
jury  to  determine  on  proper  evidence  and  in- 
structions and  not  for  witnesses  to  decide. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  |  2314;  Dec.  Dig.  S  510.*] 

2.  Witnesses  (5  159*) — Competency— Testi- 
mony AS  to  Transactions  with  Pehsoks 
Since  Deceased. 

When  it  is  alleged  that  a  deed  was  pro- 
cured by  the  undue  influence  of  a  son  upon  his 
mother,  he  may  state  whether  at  any  time  he 
asked  or  requested  her  to  make  such  deed,  when 
the  manifest  object  of  the  question  is  to  show 
that  he  did  not.  To  state  that  he  did  not  ask 
or  request  such-  deed  is  the  very  opposite  of 
testifying  concerning  a  transaction  or  communi- 
cation with  the  deceased  grantor. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §{  664,  666-660,  671-682;  Dec.  Dig. 
§  159.*] 

3.  Tbial  (J  219*)—Instbuctions— Reason- 
ableness. 

It  is  not  for  the  jury  to  say  whether  a 
deed  was  reasonable  or  unreasonable,  and,  un- 
less they  are  properly  instructed  as  to  the 
meaning  of  "reasonable,"  it  is  error  to  charge 
that  they  may  consider  reasonableness  as  a 
basis  for  setting  it  aside. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  489;   Dec.  Dig.  §  219.*] 

4.  Deeds     (|     77*)— Validwt— Reasonabuj- 

NESS. 

A  property  owner  free  from  undue  in- 
fluence, of  sufficient  mental  capacity  to  convey 
property,  has  the  right  to  decide  for  himseU 
whether  a  deed  made  by  him  is  reasonable. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  f  209;    Dec.  Dig.  {  77.*] 

5.  Trial  (|  351*)— Vebdict— Special  Inteb- 
bogatobies.  * 

When  only  seven  special  questions  fairly 
covering  the  vital  questions  raised  by  the  plead- 
ings in  a  cause  are  requested,  the  court  should 
submit  them  all,  and  not  select  three  from  the 
number  to  the  exclusion  of  the  others. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
EHg.  §§  834-839;  Dec.  Dig.  §  351.*] 

Appeal  from  District  Court,  Reno  County. 

Action  by  Kate  Belle  Coblentz  against 
David  Putlfer  and  others.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Re- 
versed and. remanded  for  new  trial. 

See,  also,  81  Kan.  905,  106  Pac.  1011. 

P.  F.  Prlgg  and  C.  M.  Williams,  both  of 
Hutchinson,  for  appellants.  F.  L.  Martin, 
of  Hutchinson,  for  appellee. 

WEST,  J.  The  plaintiff  brought  this  ac- 
tion to  set  aside  three  deeds  to  her  three 
brothers  on  the  ground  that  they  were  pro- 
cured   by    the    defendants    acting    together 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Kejr  No.  Series  &  Rep'r  Indexsi 


Digitized  by  VjOOQIC 


KaiL) 


COBLENTZ  V,  PUTIFEB 


81 


Jointly  by  the  exercise  of  undue  influence 
oa  her  mother  at  a  time  when  ehe  was  not 
of  sound  mind  and  when  by  reason  of  her 
physical  and  mental  condition  she  was  not 
capable  of  mailing  deeds  of  conveyance  and 
contracts  and  did  not  know  and  realize  the 
contents  of  the  deeds  or  the  purport  there- 
of. Plaintiff  also  prayed  for  partition,  al- 
leging that  she  was  the  owner  of  one-fourth 
of  the  estate  Inrolved,  and  for  rents  and 
profits  and  an  accounting  for  personal  prop- 
erty alleged  to  have  been  converted  by  the 
d^oidants.  Trial  was  had  by  Jury,  result- 
ing in  a  verdict  and  Judgment  for  plaintiff; 
findings  being  made  that  at  the  time  the 
deeds  were  executed  the  grantor  did  not  un- 
derstand the  nature  and  effect  thereof,  that 
she  executed  them  by  reason  of  undue  In- 
fluence exercised  by  David  Putlfer.  Com- 
plaint is  made  that  the  court  erroneously 
permitted  a  Jury  to  sit  in  the  case,  and  im- 
properly admitted  certain  .testimony,  and 
erroneously  excluded  certain  testimony  of- 
fered by  the  defendants,  that  error  was 
committed  in  giving  and  refusing  Instruc- 
tions and  in  refusing  to  grant  a  new  trial. 
It  appears  that  the  father  of  the  parties 
died  Id  1895  leaving  his  widow,  Lucy  Putl- 
fer, and  the  parties  hereto,  living  upon  a 
small  rented  farm  in  Beno  county  with  very 
little  personal  property:  that  shortly  after 
his  death  the  plaintiff,  having  reached  her 
majority,  went  out  to  work  for  herself,  and 
after  remaining  around  the  neighborhood 
abont  one  year  went  away,  her  whereabouts 
being  unknown  to  her  mother  and  brothers 
for  a  number  of  years.  She  never  after- 
wards lived  at  home,  and  visited  there  but 
once  during  her  mother's  lifetime,  when 
upon  the  occasion  of  her  marriage  she  re- 
mained there  about  two  weeks,  never  re- 
turning again  except  to  attend  the  funeral 
of  her  mother,  ^he  three  sons  continued 
to  live  with  their  mother  and  remained  un- 
married until  her  death  in  November,  1908. 
They  were  all  younger  than  the  plaintiff, 
and  at  the  death  of  their  mother  David  was 
2T,  Robert  22,  and  Solomon's  age  was  be- 
tweoi  that  of  his  two  brothers.  Some  time 
after  the  father's  death,  these  boys  rented 
a  section  of  land  and  put  in  a  large  crop 
and  continued  to  farm  this  and  other  land 
nntil  about  1890,  when  they  and  their  moth- 
er purchased  a  quarter  section  for  $750, 
borrowing  |550  of  the  money,  and  shortly 
afterwards  purchased  another  quarter  for 
11,600,  going  in  debt  for  a  portion  of  the 
purchase  price.  On  this  land  they  contin- 
ued to  reside  untU  the  mother's  death.  The 
title  was  taken  in  her  name.  The  land  ap- 
pears to  have  been  worked  and  managed  in 
common,  and  treated  as  the  Joint  property; 
the  mutual  earnings  and  accumulations  go- 
ing to  pay  mortgages  for  personal  property, 
stock,  and  farm  machinery  accumulated  up- 
on the  land.  In  the  spring  of  - 1906  tlie 
lOother  had  pneumonia,  from  which  she  re- 


covered, leaving  a  bronchial  affection  and 
cough  which  continued.  In  November,  1900, 
about  the  first  of  the  month  she  became  sick 
and  after  about  six  days  died.  About  five 
days  prior  to  her  death  she  procured  an  at- 
torney to  come  to  her  place  and  write  two 
deeds  and  a  bill  of  sale  of  the  personal 
property,  deeding  to  David  100  acres  of 
land  upon  which  the  .home  and  improve- 
ments were  located  and  to  Robert  and  Solo- 
mon each  an  undivided  one-half  of  the  re- 
maining land,  also  a  bill  of  sale  of  all  the 
personal  property  to  the  three  sons  Jointly. 
On  the  8th  of  the  following  November  this 
action  was  begun,  resulting  In  a  verdict  for 
the  plaintiff  which  was  by  this  court  re- 
versed (81  Kan.  905,  106  Pac.  1011),  after 
which  an  amended  answer  was  filed  specifi- 
cally denying  incapacity  and  undue  influ- 
ence and  alleging  that  the  property  had 
been  acquired  through  the  Joint  earnings. 
Industry,  and  perseverance  of  the  defend- 
ants, and  that  the  title  was  taken  in  the 
name  of  the  mother  for  convenience  only,  and 
that  the  conveyances  were  made  by  her  in 
order  to  place  the  title  where  it  properly 
belonged. 

The  question  of  mental  capacity  was  vi- 
tal In  the  case,  and  it  Is  contended  by  the 
defendants  that  the  verdict  and  the  findings 
of  the  Jury  are  unsupported  by  the  evidence 
and  contrary  thereto.  But  whatever  our 
views  might  be  concerning  the  weight  and 
credibility  of  the  evidence,  there  was  suf- 
ficient conflict  to  remove  from  us  the  pos- 
sibility of  holding  that  the  result  was  en- 
tirely unsupported. 

As  there  was  an  allegation  of  conversion 
of  personal  property,  It  cannot  be  said  that 
the  court  erred  In  granting  plaintiff's  re- 
quest for  a  jury.  Complaint  Is  made  about 
the  form  of  the  hypothetical  question  pro- 
pounded by  the  plaintiff  to  some  of  her  wit- 
nesses, but  we  are  unable  to  find  that  It 
contained  elements  not  Indicated  by  the  evi- 
dence In  the  case  so  as  to  render  It  Incom- 
petent 

[1]  Two  physicians  were  asked  to  give 
their  opinions  as  to  the  effect  the  supposed 
sickness  Indicated  by  the  testimony  would 
have  upon  the  mind  of  the  patient,  and  thej* 
answered  that  her  mind  would  be  cloudy; 
one  that  she  would  not  be  herself  at  all, 
and  the  other  that  it  would  surely  disturb 
the  mind  very  materially.  The  further 
question  was  then  asked  whether,  consider- 
ing the  conditions  stated  in  the  hypotheti- 
cal question,  she  would  be  competent  to 
make  deeds  of  conveyance  and  dispose  of 
her  property  and  transact  other  important 
business  affairs  of  life,  to  which  one  of  the 
physicians  answered:  "In  my  Judgment  she 
would  not  be."  The  other  was  asked  wheth- 
er the  patient  would  be  competent  to  make 
deeds  of  conveyance  and  bills  of  sale  con- 
veying and  disposing  of  all  of  her  property, 
to  which  he  answered:  <'I  would  think  not." 
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The  defendants  Insist  that  these  questions 
Inyaded  the  province  of  the  Jury  and  called 
upon  the  witnesses  to  decide  the  very  ques- 
tion at  Issue,  and  that,  while  it  was  proper 
to  take  their  opinions  as  to  the  effect  the 
alleged  sickness  would  hare  upon  the  men- 
tal capacity  of  the  patient,  their  opinions 
as  to  her  capacity  to  make  the  conveyances 
In  question  was  clearly  Incompetent  Nu- 
merous authorities  are  cited  which  bold  that 
it  is  not  competent  for  witnesses  in  cases 
of  this  kind  to  give  their  opinion  as  to  the 
mental  capacity  of  the  person  in  question 
to  execute  instruments  in  controversy,  for 
the  reason  that  the  mental  capacity  of  the 
maker  of  a  deed  is  a  question  of  fact  to  be 
passed  upon  by  the  Jury,  while  the  legal  ef- 
fect of  an  instrument  is  a  question  of  law 
for  the  court,  and  that  no  witness  should  be 
permitted  to  give  an  opinion  which  would 
have  the  effect,  if  followed  by  the  jury,  of 
determining  matters  of  law  as  well  as  mat- 
ters of  fact  When,  however,  a  witness  has 
been  permitted  to  give  his  opinion  concern- 
ing the  effect  of  certain  mental  and  physi- 
cal conditions  upon  the  mind  of  the  patient 
and  has  stated  that  it  would  be  impaired, 
it  would  seem  a  natural  thing  to  then  in- 
quire whether,  in  his  opinion,  It  would  be 
impaired  sufficiently  to  incapacitate  the  per- 
son for  making  the  conveyances  in  question, 
because  what  the  jury  is  supposed  to  need 
by  way  of  expert  opinion  or  information  is 
not  only  the  fapt  whether  the  mind  was 
impaired,  but,  if  so,  the  degree  of  impair- 
ment also  as  applied  to  the  case  in  hand. 
In  fact,  the  very  purpose  of  expert  testi- 
mony is  to  advise  the  jury  concerning  a 
matter  which  may  not  be  determined  by  the 
concrete  facts  of  the  case  or  from  such 
facts  in  connection  with  their  own  knowledge 
In  common  with  the  rest  of  mankind.  In 
condemnation  cases  experts  are  called  to 
give  their  opinions  as  to  the  value  of  the 
land,  and,  while  they  are  not  permitted  to 
advise  the  jury  what  sum  they  should 
award  by  way  of  damages,  they  are  always 
permitted  to  advise  the  jury  what  they  be- 
lieve the  land  was  worth,  which  Is  exactly 
the  same  thing  In  effect,  notwithstanding 
all  of  the  refinements  and  attempted  dis- 
tinctions found  In  the  reported  cases. 

In  Wlgmore  on  Evidence,  §  1921,  we  find 
the  following:  "Another  erroneous  test, 
prevalent  in  some  regions,  and  nearly  allied 
to  the  preceding  one,  If  not  merely  another 
form  of  it,  is  that  an  opinion  can  never  be 
received  when  it  touches  'the  very  Issue  be- 
fore the  jury.'  •  •  •  The  fallacy  of  this 
doctrine  is,  of  course,  that  it  is  both  too 
narrow  and  too  broad,  measured  by  the  prin- 
ciple. It  is  too  broad,  because,  even  when 
the  very  point  In  Issue  is  to  be  spoken  to, 
the  jury  should  have  help  if  it  is  needed. 
It  is  too  narrow,  because  opinion  may  be  in- 
admissible even  when  it  deals  with .  some- 
thing other  than  the  point  in  issue.    •    •    • 


When  all  is  said.  It  remains  simply  one  of 
those  impossible  and  misconc^ved  utterances 
which  lack  any  justification  in  principle." 
In  section  1958,  the  author,  after  observins 
that  testamentary  capacity,  is  a  matter  of 
law  depending  somewhat  upon  the  nature  ot 
the  business  and  that  questions  should  be 
framed  so  as  to  require  the  expert  to  state 
the  measure  of  the  testator's  capacity  in  his 
own  language,  says  that  a  difficulty  arises; 
that  It  Is  desirable  to  obtain  a  compact  state- 
ment of  the  general  mental  condition,  and 
that  It  is  a  better  indication  for  the  witness 
to  say  whether  he  would  or  not  trust  him  to 
buy  property  Intelligently  than  to  say  be 
once  did  this  or  that  wise  or  foolish  act; 
that  the -general  statement  often  conveys  a 
more  accurate  understanding  than  a  rehears- 
al of  many  single  acts.  Nevertheless,  In  dis- 
tinguishing between  the  proper  and  Improper 
forms  of  statement,  an  easy  opportunity  is 
offered  for  judicial  quibbling.  In  the  dilem- 
ma thus  presented,  the  solution  seems  often 
to  depend  merely  on  whether  the  court  is 
disposed  to  stick  at  trifles  and  the  forms  of 
things,  or  to  follow  practical  good  sense." 
But  he  closes  the  section  with  these  words: 
"By  all  courts  a  mere  abstract  statement 
that  the  person  was  or  was  not  'capable'  of 
making  a  will  or  a  contract  or  deed  seems 
to  be  held  improper ;  but  there  is  a  great  va- 
riety of  ruling  upon  other  forms  of  state- 
ment." The  essential  difficulty  with  the  ques- 
tion is  that  it  involves  not  only  an  opinion 
as  to  mental  Capacity,  but  the  views  of  the 
witness  as  to  what  kind  and  degree  of 
mentality  Is  necessary  to  make  an  in- 
strument valid  or  binding — and  this  must  be 
a  question  of  law  and  not  one  of  fact  The 
objection  to  these  questions  should  have  been 
sustained. 

[2]  Complaint  Is  made  that  the  court  refus- 
ed to  permit  each  of  the  defendants  to  an- 
swer whether  at  any  time  be  had  asked  or 
requested  his  mother  to  make  the  deed  to- 
him.  An  objection  to  this  question  was  sus- 
tained because  calling  for  a  transaction  and 
communication  with  a  deceased  person.  We 
think  the  very  opposite  was  the  purpose  of 
the  question ;  that  is,  to  show  that  there  had 
been  no  transaction  or  communication  of  the 
kind  and  that  the  testimony  was  competent 
In  fact  practically  this  identical  question 
was  settled  In  Murphy  v.  Hludman,  58  Kan. 
184,  186,  48  Pac.  850,  851,  where  it  was  said: 
"The  testimony  given  was  not  with  respect 
to  a  transaction,  but  was  simply  a  denial 
that  a  ttansaction  was  had."  See,  also,  Gas- 
ton V.  Gaston,  83  Kan.  215,  109  Pac.  777; 
Kerr  v.  Kerr,  85  Kan.  460,  461,  116  Pac.  880. 
This  evidence  was  material,  and  its  exclusion 
was  prejudicial  error. 

[3, 4]  Complaint  is  made  of  the  eighth  In- 
struction, in  which  the  Jury  were  charged 
that,  In  determining  whether  Lucy  A.  Putlfer 
had  sufficient  mental  capacity  to  execute  the 
deeds  in  controversy  or  whether  she  was  act- 
ing as  the  result  of  undue  Influence^  they 
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had  a  right  (o  take  Into  consideration  her 
physical  and  mental  condition,  her  relations 
to  her  children  and  the  grantees  In  the  deeds, 
"the  nature  of  the  transaction  of  executing 
said  deeds,  the  reasonableness  or  nnreason- 
ablenesa  of  such  deeds,  and  every  fact  and 
drcnmstance  in  evidence  touching  upon  the 
question."  In  Blodgett  t.  Yocum,  80  Kan. 
614.  646,  103  Pac.  128,  129,  a  somewhat  sim- 
ilar instruction  had  been  given,  and  this  was 
held  error.  It  was  said:  "This  instruction 
was  erroneous.  It  practically  told  the  Jnry 
that.  If  they  regarded  the  disposition  which 
the  deceased  made  of  her  property  as  unrea- 
sonable, they  might  Infer  that  at  the  time  she 
executed  the  deeds  she  was  of  unsound  mind 
or  unduly  influenced,  or  both.  ♦  •  •  A  per- 
son of  sound  mind  who  Is  not  unduly  in- 
fluenced may  make  disposition  of  his  prop- 
erty by  deed  or  will  as  he  desires,  without 
regard  to  its  fairness  or  unfairness.  *  •  • 
The  Instruction,  however,  authorized  the  Ju- 
ry to  consider  whether  they  wquld  have 
made  the  same  disposition  of  their  property 
under  the  same  circumstances;  and,  if  they 
concluded  that  the  disposition  she  made  was 
unfair  and  unreasonable.  It  authorized  them 
to  infer  from  that  fact  alone  that  she  was 
unduly  Influenced  when  she  executed  the 
deeds.  This  la  not  the  law."  While  the  in- 
struction given  was  not  as  broad  as  the  one 
in  the  Blodgett  Case,  It  did,  nevertheless, 
without  defining  reasonableness,  authorize 
the  jury  to  decide  for  themselves  the  rea- 
sonableness of  the  contract  and  use  their 
own  judgment  thereon  as  a  basis  for  setting 
It  aside.  It  wiU  not  do  to  say  that  a  person 
of  sound  mind  may  make  any  sort  of  convey- 
ance he  desires,  but  that,  if  he  makes  a  con- 
veyance which  appears  to  the  jury  unreason- 
able, they  may  infer  therefrom  that  tie  was 
of  nnaound  mind,  or  unduly  influenced.  Such 
a  rule  would  put  wills  and  conveyances  not 
within ,  the  control  of  the  person  who  had 
accumulated  the  property,  but  within  the 
control  of  strangers,  whose  experiences  and 
ideas  might  differ  widely  from  those  of  the 
person  who  had  exercised  the  jus  dlsponendl. 
This  action  seems  to  have  been  reversed  for 
«  similar  error  on  the  authority  of  Blodgett 
T.  Tecum,  Coblentz  v.  Putifer,  81  Kan.  005, 
lOG  Pac  1011. 

[i]  While  the  court  submitted  to  the  Jury 
the  three  questions  already  referred  to,  It 
refused  to  submit  interrogatories  5,  6,  and  7, 
which  inquired  whether  the  property  convey- 
ed was  accumulated  by  the  labor  and  man- 
agement of  the  defendants,  whether  the  plain- 
tiff contributed  anything  towards  procuring 
the  same,  and  whether  a  portion  of  the  labor 
and  industry  of  the  defendants  which  went 
to  procure  the  property  was  furnished  after 
they  arrived  at  majority.  We  do  not  see 
why  these  questions  were  refused.  They 
were  certainly  as  competent  as  those  submit- 
ted,   and    while    such    matters    are    largely 


within  the  discretion  of  the  trial  court,  which 
discretion  is  often  sought  to  be  abused,  we 
think  the  defendants  may  rightfully  com- 
plain of  the  refusal  In  this  instance. 

Other  alleged  errors  are  urged  which  do 
not  require  comment,  but,  for  those  already 
indicated,  the  Judgment  Is  reversed,  and  the 
cause  remanded  for  a  new  triaL  All  the 
Justices  concurring. 

(97  Kan.  ttXt 
THOMPSON  V.  BARBER, 
(Supreme  Court  of  Kansas.    July  6,  1912.) 

(Syllalmt  hp  the  Court.) 

1.  AltBTTRATION    AWD    AWABD    (§    84*>— JtrDQ- 

MENT— AUTHOBITT  TO  ENTEB. 

An  action  for  the  recovery  of  money  was 
pending  between  parties,  and  they  agreed  to 
submit  it  to  the  arbitration  of  certain  desig- 
nated arbitrators.  Their  agreement  provided 
that  the  action  in  court  should  l>e  continued, 
and  that  any  award  made  in  pursuance  of  their 
submission  might,  at  the  instance  of  either  par- 
ty and  without  notice  to  the  other,  be  made  a 
rule  of  the  district  court  Held,  that  the  sub- 
mission was  a  statutory  arbitration,  and  that 
the  court  had  power,  upon  application,  to  enter 
judgment  on  the  award,  if  valid,  or  to  set  it 
aside  upon  any  of  the  statutory  grounds  if  it 
was  found  to  l>e  invalid. 

[Ed.  Note. — For  other  caiiea,  see  Arbitration 
and  Award,  Cent  Dig.  ii  466-483;  Dec  Dig. 
{  84.*] 

2.  Arbitration  and  Awabd  (§  76*)— Setting 
Aside  tiie  Awabd. 

The  fact  that  considerable  time  elapsed 
after  the  award  was  made  before  the  court 
acted  in  setting  it  aside  did  not  deprive  the 
court  of  power  to  take  such  action.  Nor  was 
the  successful  party  precluded  from  asking  for 
that  remedy  because  he  had  taken  down  a  part 
of  the  fund  which  had  been  deposited  as  a 
guaranty  that  he  would  perform  the  award 
when  made  and  to  secure  the  payment  of  costs. 
[Ed.  Note. — For  other  cases,  see  Arbitration 
and  Award.  Cent  Dig.  f|  399-402;  Dec.  Dig. 
I  76.*] 

Appeal  from  District  Court,  Jackson 
County. 

Actions  by  E.  M.  E.  Thompson  against  Jo- 
seph Barber,  and  by  Joseph  Barber  against 
E.  M.  E.  Thompson.  The  actions  were  con- 
solidated. Judgment  for  Barber,  and  Thomp- 
son appeals.     Affirmed. 

A.  B.  Crockett,  of  Horton,  and  T.  F.  Gac- 
ver,  of  Topeka,  for  appellant  CliarleB  T. 
Uundy,  of  Atchison,  for  appellee. 

JOHNSTON,  O.  J.  On  the  8th  day  of  No- 
vember, 1899,  two  actions  were  pending  in 
the  district  court  of  Brown  county,  in  one 
of  which  Thompson  was  plaintiff  and  Barber 
defendant,  and  in  the  other  Barber  was  plain- 
tiff and  Thompson  was  defendant,  and  on 
that  date  they  entered  into  an  arbitration 
agreement  with  respect  to  the  two  actions. 
The  agreement  provided:  That  all  proceed- 
ings in  the  above-mentioned  actions  should 
be  continued  pending  the  arbitration.  Ar- 
bitrators were  named  and  given  full  power 
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to  settle  the  disputed  matters  and  award 
the  costs  Incident  to  the  reference  to  be 
borne  and  paid  as  they  should  deem  Just 
That  the  arbitrator's  decision  should  be  final 
and  binding  on  the  parties  and  their  heirs 
and  assigns.  That  the  death  of  either  par- 
ty should  not  abate  the  proceedings,  but  that 
the  heirs  or  representatives  of  the  party  so 
dying  should  become  parties  to  the  arbitra- 
tion without  the  necessity  of  further  ac- 
tion. That  any  award  made  might,  at  the 
instance  of  either  party  and  without  notice 
to  the  other,  be  made  a  rule  of  the  district 
court  of  Brown  county,  and  a  bond  of  $1,000 
was  given  by  each  party  to  secure  costs  and 
a  submission  to  the  award  of  arbitrators. 
In  pursuance  of  the  agreement  $1,000  was 
deposited  by  Joseph  Barber  in  the  First  Na- 
tional Bank  of  Horton  to  the  credit  of  the 
arbitrators  to  be  applied  on  the  award  sub- 
ject to  the  check  of  the  arbitrators.  A  hear- 
ing was  had  and  the  arbitrators  made  an' 
award  in  favor  of  Thompson.  After  paying 
him  the  amount  thereof,  and  the  costs  which 
had  accrued,  as  well  as  the  fees  of  the  ar- 
bitrators out  of  the  $1,000  deposit  made  by 
Barber  there  remained  the  amount  of  $395.- 
72  which  was  repaid  to  Barber  on  November 
28,  1899,  the  date  the  award  was  filed.  On 
I>ecember  1,  1899,  Barber  went  to  the  clerk 
of  the  district  court  of  Brown  countj',  and 
secured  a  refund  of  the  $15,  which  had  been 
deposited  for  costs  tn  his  case  against  Thomp- 
son. In  their  award  the  arbitrators  author- 
ized the  dismissal  of  the  two  cases.  On 
May  5,  1901,  one  year  and  five  months  after 
the  filing  of  the  award.  Barber  filed  a  motion 
to  set  aside  the  award,  and,  upon  a  hearing 
thereof  by  the  court,  an  order  was  made  set- 
ting it  aside,  but  the  grounds  upon  which 
It  was  done  are  not  stated.  Time  was  taken 
by  Thompson  to  make  a  case  and  bring  the 
ruling  up  for  review,  but  no  proceeding  in 
error  was  brought  Thompson  filed  a  motion 
in  the  district  court  for  Judgment  on  the 
award  of  the  arbitrators  and  also  one  to 
have  the  causes  dismissed,  as  the  arbitrators 
had  directed,  but,  after  the  ruling  of  the 
court  setting  aside  the  award,  both  of  these 
motions  were  withdrawn.  Barber  made  a 
motion  to  require  the  return  of  the  moneys 
taken  by  the  arbitrators  out  of  the  fund  de- 
posited by  him  as  security,  but  no  action  on 
this  motion  appears  to  have  been  taken.  In- 
stead, a  change  of  venue  was  granted,  and 
the  cases  sent  to  Jackson  county  for  trial. 
In  the  district  court  of  that  county  a  mo- 
tion was  made  to  dismiss  the  action  on  the 
ground  that  it  had  been  finally  disposed  of 
by  a  common-law  arbitration,  and  that  the 
award  made  had  been  paid  and  the  contro- 
versy closed,  and  therefore  that  there  was 
no  Jurisdiction  in  the  district  court  of  Brown 
county  to  set  aside  the  award  nor  for  the 
retrial  of  the  case  in  the  district  court  of 
Jackson  county,  where  a  Judgment  in  the 
consolidated  cases  was  rendered  in  favor  of 
Barber  for  $667.45. 


[1]  The  principal  question  in  controversy 
here  is  whether  there  was  power  in  the  dis- 
trict court  of  Brown  county  to  set  aside  the 
award  of  the  arbitrators.  This,  it  is  said, 
depends  on  whether  it  was  a  statutory  or 
common-law  submission.  There  was  a  real 
controversy  between  the  parties.  They  had 
capacity  to  make  a  submission,  and  there 
was  an  agreement  to  submit  which  named 
the  arbitrators  and  set  forth  at  length  tbe 
rules  for  governing  tbe  arbitration.  From 
this  agreement  the  intention  of  the  parties 
and  the  kind  of  arbitration  to  which  this 
submission  belongs  must  be  determined.  Tbe 
statute  provides  "that  all  persons  who  shall 
have  any  controversy  or  controversies  may 
submit  such  controversy  or  controversies  to 
the  arbitration  of  any  person  or  persons,  to 
be  mutually  agreed  upon  by  the  parties,  and 
they  may  make  such  submission  a  rule  of  any 
court  of  record  in  this  state."  Gen.  Stat. 
I  359.  The  statute  further  provides  for  ar- 
bitration bonds,  the  issuance  of  process,  and 
the  making  of  an  award.  It  also  provides  for 
the  filing  of  the  award  in  court,  and,  if  it 
is  made  to  appear  that  the  award  was  ob- 
tained by  fraud,  corruption,  or  undue  means, 
or  that  the  arbitrators  misbehaved,  the  court 
may  set  it  aside.  Gen.  Stat  1909,  i  369. 
The  agreement  made  by  the  parties  express- 
ly stipulated  "that  this  submission  to  refer- 
ence and  any  award  made  in  pursuance 
thereof  may  at  the  instance  of  either  of  the 
parties  to  the  reference  and  without  any 
notice  to  the  other  of  them  be  made  a  rule 
or  order  of  the  district  court  of  Brown  coun- 
ty, state  of  Kansas."  This  stipulation  fair- 
ly indicates  that  the  parties  intended  to  avail 
themselves  of  the  statutory  provisions,  and 
that  a  Judgment  might  be  entered  on  the 
award  that  should  be  made.  Under  a  com- 
mon-law arbitration,  the  award  is  enforced 
by  an  independent  action,  upon  it  or  upon 
the  bond  of  submission,  while  a  statutory 
award  may  be  made  a  rule  of  court,  and  an 
execution  is  then  issued  on  the  Judgment  en- 
tered. In  this  case  the  parties  agreed  that 
either  party  to  the  submission  might  have 
the  award  made  a  rule  of  court,  and  tbe  ar- 
bitrators were  given  authority  to  direct  the 
kind  of  Judgment  that  should  be  entered. 
There  are  stipulations  in  the  agreement  in- 
dicating an  intention  to.  make  the  arbitra- 
tion and  award  a  final  disposition,  and  it  is 
contended  that  these  provisions  argue  against 
the  power  of  the  court  to  act  on  this  award, 
but  these  relate  to  a  finality  of  the  Issues 
in  controversy  rather  than  to  the  manner  of 
enforcing  the  award,  and  cannot  prevail  over 
the  specific  agreement  that  the  award  might 
be  made  a  rule  of  the  court .  Both  parties 
apparently  proceeded  on  the  theory  that  the 
submission  was  a  quasi-Judicial  proceeding 
which  did  not  remove  the  cases  from  the 
court  or  Its  Jurisdiction  as  they  stipulated 
that  the  pending  actions  should  be  continued 
and  proceedings  therein  stayed,  except  such 
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as  might  be  necessary  to  carry  out  the  ar- 
bitration agreement  And  later  a  formal 
order  was  entered  by  the  court  continuing 
the  cases.  Then,  after  the  award  was  made, 
Thompson  himself  moved  for  Judgment  on 
the  award,  thus  recognizing  that  It  was  a 
statutory  arbitration,  and  that  the  court  had 
Jurisdiction  to  enforce  the  award.  Barber 
also  acted  on  the  same  theory,  and  aslced  the 
court  to  set  aside  the  award.  However, 
when  the  award  was  set  aside,  the  motion 
of  Thompson  for  judgment  was  withdrawn. 
Whether  the  award  was  set  aside  for  fraud, 
mlsbehaTior  of  the  arbitrators,  or  for  legal 
defects,  was  not  shown,  but  presumably  the 
gronnds  upon  which  the  court  set  It  aside 
warranted  the  action  taken. 

[2]  Considerable  is  said  about  the  time 
which  elapsed  between  the  award  and  the 
action  of  the  court  on  It,  but  the  statute  does 
not  prescribe  how.  soon  after  an  award  Is 
made  that  a  party  must  ask  to  have  it  made 
a  rule  of  court.  It  should,  of  course,  be  done 
within  a  reasonable  time,  and  there  Is  a  pro- 
vision that  the  court,  at  the  next  term  after 
the  award  Is  filed,  shall  enter  the  Judgment 
on  it  If  DO  legal  exceptions  are  taken  to  the 
award  or  other  proceedings.  Gen.  Stat.  1909, 
i  367.  As  both  parties  came  into  court,  and 
asked  that  action  be  taken  on  the  award 
and  submitted  themselves  to  its  Jurisdiction, 
no  question  can  well  arise  as  to  the  power  of 
the  court  at  the  time  Its  action  was  taken. 
The  action  of  Barber  In  taking  down  what 
remained  of  the  fund  which  he  had  deposit- 
ed as  a  guaranty  that  he  would  perforni  the 
award  did  not  prevent  him  from  challenging 
the  validity  of  the  award.  If  It  was  void  for 
fraud,  or  upon  any  other  ground,  he  was 
entitled  to  all  of  It.  There  was  no  voluntary 
payment  of  the  award  as  the  arbitrators,  to 
whose  credit  It  was  deposited,  Immediately 
after  the  decision  checked  out  as  much  of 
the  fund  as  was  necessary  to  pay  their  own 
fees,  as  well  as  other  costs,  and  they  turned 
over  to  Thompson  the  amount  they  had 
awarded  to  him.  The  fact  that  more  than 
1600  of  the  fund  had  been  appropriated  be- 
fore he  had  an  opportunity  to  except  to  the 
award  or  to  challenge  its  validity  may  have 
suggested  the  cautionary  step  to  take  down 
as  much  as  was  left  of  the  fund.  In  no 
event  can  his  action  in  that  respect,  or  the 
acceptance  of  the  cost  deposit,  estop  him 
from  contesting  the  validity  of  the  award, 
and  especially  after  the  district  court  had 
taken  cognizance  of  the  case  and  found  suf- 
ficient grounds  for  setting  the  award  aside. 

It  may  also  be  fairly  presumed.  In  the  ab- 
sence of  a  contrary  showing,  that  all  ques- 
tioiDS  like  this  one,  which  might  affect  the 
right  of  Barber  to  a  hearing  of  his  motion 
to  set  aside  the  award,  were  correctly  de- 
termined. 

The  Judgment  of  the  district  court  Is  af- 
firmed.   All  the  Justices  concurring. 


(87  Kan.  568) 
FUNK  V.  SHAWNEE  FIRE  INS.  CO. 
(Supreme  Court  of  Kansas.    July  6,  1912.) 

(Syllobut  ly  the  Court.) 

1.  DsFosrrioNS  (|  90*)— Right  to  Usb— Peb- 
soNAi.  Attendance  of  Witness. 

A  party  still  has  the  right  to  use  the  depo- 
sition of  a  witness  who  resides  in  another  coun- 
ty, notwithstanding  that,  under  the  present 
statute,  he  might  require  his  personal  attendance 
at  the  trial. 

[Ed.  Note. — For  other  cases,  see  Depositions, 
Cent.  Dig.  fS  248-255,  258-260;  Dec  Dig.  I 
90.»] 

2.  Appeai.  and  Erbob  (J  1047»)— Admission 
or  Evidence— Harmless  Ebbob. 

A  judgment  will  not  be  reversed,  merely  be- 
cause of  the  refusal  of  the  trial  court  to  strike 
out  evidence  which  was  competent  when  ad- 
mitted, but  was  afterwards  shown  to  be  sec- 
ondary, when  no  actnal  prejudice  'appears. 
Clements  v.  OU  Co.,  87  Kan.  418,  124  Pac. 
423,  followed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  4132,  4133,  414&-41S2 ; 
Dec.  Dig.  {  104f.»] 

3.  Tbial  (|  397*)— Findings— Pbesumptions. 

The  rule  that  a  special  verdict,  in  order  to 
support  a  judgment,  must  include  a  finding  upon 
every  fact  essential  thereto  has  no  application 
where  the  court,  upon  request,  states  the  con- 
clusions of  fact  found  separately  from  the  con- 
clusions of  law.  In  that  case,  in  the  absence  of 
a  request  for  further  findings,  the  judgment  im- 
plies a  finding  favorable  to  the  prevailing  party 
upon  any  issue  not  specifically  covered. 

[Ed.  Note.— For  other  cases,  see  TrlaL  Cent. 
Dig.  H  940-945 ;   Dec.  Dig.  {  397.»] 

Appeal  from  District  Court,  Marlon  County. , 
Action  by  John  D.  Funk  against  the  Shaw- 
nee Fire  Insurance  Company.    Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Mulvane  &  Gault,  of  Toi>eka,  and  D.  B. 
Hite,  of  Topeka,  for  appellant  H.  S.  Martin, 
of  Marion,  for  appellee. 

MASON,  J.  Fred  Nuss,  the  owner  of  a 
mortgaged  farm.  Insured  the  buildings  in 
the  Shawnee  Fire  Insurance  Company;  the 
loss  being  made  payable  to  the  mortgagee, 
who  held  the  policy.  Except  as  to  the  mort- 
gagee, the  Insurance  was  to  be  rendered  void 
if  a  change  took  place  In  the  title  of  the 
property,  or  If  It  should  be  assigned,  unless 
an  agreement  thereto  was  Indorsed  on  the 
policy.  Nuss  sold  the  farm  to  John  D.  Funk. 
A  loss  occurred,  which  was  paid  to  the  mort- 
gagee; the  company  taking  an  assignment  of 
the  mortgage.  Funk  paid  the  amount  due 
in  excess  of  the  Insurance  and  brought  an  ac- 
tion against  the  company  to  compel  It  to  re- 
lease the  remainder.  The  company  defend- 
ed, upon  the  ground  that  no  assignment  of 
the  policy  had  been  made  from  Nuss  to  Funk 
with  Its  consent  Upon  the  first  trial,  a  de- 
murrer to  the  plalntifTs  evidence  was  sus- 
tained. This  ruling  was  reversed  on  appeal. 
82  Kan.  525,  108  Pac.  832.  A  second  trial 
resulted  in  a  Judgment  for  the  plaintiff,  and . 
the  defendant  appeals. 

[1]  Complaint  Is 'made  of  the  admission  of 
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the  offldal  transcript  of  the  testimony  given 
at  the  former  trial  by  a  witness  who  was  a 
resident  of  the  state,  but  not  of  the  county. 
The  suggestion  Is  made  that  since,  under  the 
present  Code  (Civ.  Code,  i  326  [Gen.  St  1909, 
I  5920]),  the  attendance  of  the  witness  could 
have  been  required,  the  transcript  of  his 
former  testimony  should  not  have  been  ad- 
mitted. Such  a  transcript  may  be  used  "un- 
der like  circumstances  and  with  like  effect 
as  the  deposition  of  such  witness."  Gen. 
Stat  1909,  §  2407.  Section  358  of  the  Code 
(Gen.  St  1909,  {  5953)  provides  that  "when 
a  deposition  Is  offered  to  be  read  in  evidence, 
It  must  appear  to  the  satisfaction  of  the 
court  that  •  •  •  the  attendance  of  the 
witness  cannot  be  procured;"  but  the  quali- 
fication is  added,  "for  any  cause  specified  in 
section  337."  And  secUon  337  (Gen.  St  1909, 
i  6931)  reads:  "The  deposition  of  any  wit- 
ness may  be  used  only  In  the  following  cases: 
First  when  the  witness  does  not  reside  In 
the  county  where  the  action  or  proceeding  Is 
pending."  It  Is  true  that  when  these  sec- 
tions were  originally  enacted  a  witness  could 
not  be  required  to  attend  a  trial  outside  the 
county  of  his  residence ;  but  we  do  not  tlilnk 
the  Liegislature  Intended,  In  permitting  a 
litigant  to  require  the  resident  of  another 
county  to  attend  a  trial,  to  compel  him  to  do 
so,  If  he  preferred  to  make  use  of  a  deposi- 
tion. This  seems  especially  obvious  In  view 
of  the  provision  that  "the  costs  of  witnesses 
attending  from  outside  the  county  shall  not 
be  taxed  against  the  opposing  party  unless 
by  order  of  the  court"    Civ.  Code,  i  326. 

[2]  The  plaintiff  was  permitted  to  testify. 
In  substance,  that  he' orally  agreed  to  pur- 
chase the  property  from  Nuss  on  certain 
terms,  which  included  the  transfer  to  him  of 
the  Insurance;  that  they  together  went  to 
J.  C.  Fast,  the  agent  of  the  insurance  com- 
pany, and  tcld  him  of  their  agreement;  that 
he  reduced  it  to  writing,  making  two  copies, 
which  they  signed,  each  retaining  one.  The 
defendant  moved  to  strike  out  the  testimony 
as  to  the  oral  agreement,  on  the  ground  that 
presumptively  all  their  negotiations  were 
merged  In  the  written  instrument  wtilch 
l>ecame  the  primary  evidence.  The  overrul- 
ing of  this  motion  is  relied  upon  as  error. 
The  argument  may  be  disposed  of  in  the 
language  used  of  a  similar  contention  In  Cle- 
ments V.  Oil  Co.,  87  Kan.  418,  124  Pac.  423, 
decided  June  8,  1912:  "No  assurance  is  of- 
fered the  court  that  the  plaintiff's  evidence 
was  untrue ;  that  the  memorandum  Is  differ- 
ent from  Ills  testimony;  or  that  the  result 
would  be  changed  If  the  memorandum  were 
produced.  The  defendant  simply  stands  upon 
a  rule  of  evidrace  and  asks  that  the  verdict 
and  Judgment  be  upset  In  order  that  the 
plaintiff  may  be  compelled  to  prove  a  fact 
In  a  better  way.  The  statute  limits  the 
court's  power  of  reversal  to  cases  In  which 
prejudice  to  substantial  rights  Is  made  to  ap- 
pear.   Prejudice  is  not  presumed;  and  a  Judg- 


moit  based  upon  uncontradicted  evidence, 
competent  when  admitted,  but  which  after- 
wards turns  out  to  be  of  secondary  quality, 
will  not  be  reversed,  unless  It  can  be  said 
from  the  record  that  the  result  would  prol>- 
ably  be  different  If  the  primary  evidence  were 
produced." 

[3]  The  court  upon  request,  made  separate 
findings  of  fact  and  conclusions  of  law.  We 
are  asked  to  set  aside  the  Judgment  on  the 
ground  that  no  finding  was  made  that  the 
policy  was  transferred  from  Nuss  to  BHink. 
No  specific  finding  was  made  to  that  effect, 
although  a  part  of  the  evidence  on  the  8ut>- 
Ject  was  set  out  in  detail.  Such  omission, 
however,  is  not  fatal  to  the  Judgment;  the 
general  finding  for  the  plaintiff  covering 
the  matter.  "Where  the  court  attempts  to 
make  special  findings,  as  requested  by  a 
party,  and  Inadvertently  fallB  to  make  a 
special  finding  upon  some  particular  matter 
In  controversy,  or  makeig  such  finding  in  too 
general  terms,  the  court  does  not  thereby 
commit  substantial  error,  unless  its  attention 
is  first  called  to  the  omission  to  find,  or  to 
the  defective  finding,  and  It  then  falls  or 
refuses  to  correct  the  same."  Briggs  v.  Eg- 
gan,  17  Kan.  589,  591.  The  rule  which  re- 
quires a  special  verdict  to  cover  every  Issue 
of  fact  (Civ.  Code,  §  294  [Gen.  St.  1909,  { 
6888])  has  no  application.  Hazard  Powder 
Co.  V.  Vlergutz,  6  Kan.  471,  486;  note,  24  L. 
R.  A.  (N.  S.)  2.  In  the  absence  of  a  request 
for  further  findings,  the  Judgment  implies 
a  finding  favorable  to  the  prevailing  party 
upon  any  issue  not  specifically  covered. 
Christisen  v.  Bartlett  78  Kan.  118,  95  Pac. 
1130;  Gas  Co.  v.  Fletcher,  81  Kan.  76,  85, 
105  Pac.  34 

The  Judgment  Is  affirmed.  All  the  Jus- 
tices concurring. 


(87  Kan.  462) 
KENNETT  v.  KIDD  et  aL 
(Supreme  Court  of  Kansas.    July  6,  1912.) 

(SyUahua  h»  the  Court.) 

1.  Wills  (§  712*)— VAUDrrv— Attbstatiow— 
Competency  of  Witnesses. 

A  provlgion  in  a  will  giving  property  to  a 
local  camp  of  Modem  Woodmen  is  not  void 
because  the  will  was  witnessed  by  members  of 
such  camp. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  1693,  1694;  Dec.  Dig.  f  712.»] 

2.  Wills  (j  10*)— Natubk  of  Testauentabt 
Power— Capacity  to  Take  bt  Devise  os 
Beqtjesi. 

Fraternal  insurance  orders  being  under  the 
rules  and  restrictione  of  the  statute,  such  local 
camp  is  not  competent  to  take  and  hold  prop- 
erty given  to  it  by  will;  its  legal  source  of  in- 
come being  dues,  premiums,  and  assessments. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §1  18-25;   Dec.  Dig.  |  10. •] 

3.  Inbukance  (8  696*)— Mutual  Benefit  Iw- 
stJBANCE  —  Associations*— AuTHOBiTY  to 
Hold  Pbopebty. 

Under  sections  1832-1834,  Gen.  Stat  1909, 
such  camp  is  authorized  to  hold  only  such  real 
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estate,  Inclading  bnildings,  as  may  be  necessary 
to  proTide  suitable  accommodations  for  holdin? 
meetisKS  and  transacting  business,  although 
such  necessary  buildings  may  be  used  in  part 
for  other  purposes. 

[Ed.   Note.— For  other  cases,   see  Insurance, 
Cent  Dig.  S  1837;   Dec.  Dig.  !  696. •] 
4.  Wills    (J    229*)  —  Validity  —  Right    to 

QtjESTiow  Validity. 

When  a  testator  has  attempted  to  devise 
and  bequeath  to  such  camp  real  and  personal 
property,  his  heirs  may  affirmatively  or  defen- 
givelj  assert  the  invalidity  of  such  provision 
and  the  inability  of  the  camp  to  take  there- 
under. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  if  65<M>M;   Dec.  Dig.  t  229.*] 

Appeal  from  District  Court,  Geary  County. 

Action  by  Mary  B.  Kennett  against  Mrs. 
Howard  Kidd  and  others.  From  a  judgment 
for  defendants,  plaintiff  appeals.    Modified. 

W.  S.  Roark,  Lee  Monroe,  and  Carr  W. 
Taylor,  all  of  Topeka,  for  appeUant.  J.  V. 
Humphrey,  of  Junction  City,  F.  L.  Williams, 
of  Clay  Center,  and  Simon  &  McClure,  of 
Topeka,  for  appellees. 

WEST,  J.  This  action  was  brought  by 
Uaiy  E.  Kennett  to  set  aside  the  will  of 
ber  father,  John  C.  Kennett,  who  departed 
this  life  March  30,  1910,  having  executed  the 
Instrument  six  days  before.  The  plaintiff 
testified  that  she  lived  with  her  father  as 
a  member  of  the  family  until  about  30  years 
of  ag&  Her  mother  died  when  she  was  4, 
and  when  she  was  19  her  father  remarried. 
After  a  son  of  the  second  marriage  became 
about  10  years  old,  her  father  appears  ta 
have  separated  from  the  family,  and  the 
plaintlir  continued  to  prepare  his  meals  and 
take  them  to  him.  The  half-brother  lived 
with  the  brother  and  sister  for  about  12 
years.  Plaintiff  had  the  care  of  the  half- 
brother;  the  stepmother  having  left  the  home 
when  the  boy  was  about  3^  years  of  age. 
When  about  16  the  boy  left  home  and  after- 
wards returned  and  stayed  for  a  time.  Plain- 
tltr  continued  to  keep  house  and  lived  with 
him  up  to  the  time  of  his  death.  The  fa- 
ther and  daughter  had  nothing  to  do  with 
each  other  and  did  not  speak  for  about  16 
years  tmtil  after  the.  elder  brother  went 
away,  when  they  became  friendly.  It  ap- 
pears that  for  many  years  Mr.  Kennett  kept 
a  store  at  Milford  and  some  time  before  his 
death  had  a  stroke  of  paralysis  which  great- 
ly disabled  him  so  that  he  was  unable  to 
attend  to  the  store  without  help.  He  appear- 
ed greatly  attached  to  his  son  William,  whose 
death  seemed  greatly  to  affect  him.  William 
belonged  to  the  Woodman  Order,  members  of 
which  officiated  at  his  funeral.  He  left  some 
property  and  life  Insurance  of  which  the 
plaintiff  received  quite  an  amoimt  After 
Mr.  Kennett  had  become  partially  paralyzed, 
a  membership  was  applied  for  in  a  local 
Woodman  camp,  and  certain  officers,  upon 
the  occasion  of  a  meeting,  went  over  to  his 


store  where  he  was  initiated  into  the  order 
as  a  social  member,  but  be  never  attended 
any  of  Its  meetings.  The  testimony,  while 
doubtful  and  conflicting  on  many  points,  Is 
very  clear  that  he  possessed  none  of  the 
qualifications  which  would  naturally  lead  to 
his  selection  as  a  social  member.  A  neigh- 
bor, linscott,  who  had  lived  In  the  vicinity 
42  years  and  had  been  postmaster  a  great 
many  years  and  had  known  Mr.  Kennett 
since  1869,  called  on  him  In  March,  1910, 
having  been  sent  for  with  reference  to  a 
win.  A  paper  which  the  testator  said  was 
his  will  was  presented  to  Mr.  Linscott  foe 
examination  to  see  if  he  thought  It  corre(;t 
He  informed  Mr.  Kennett  that  he  thought  it 
was  correct  with  the  exception  of  some 
change  In  the  final  execution.  The  old  gen- 
tleman spoke  about  Mrs.  Cornwell,  his  nurse, 
who  would  receive  $1,000.  He  also  spoke  of 
Mrs.  Taylor,  and  said  he  wanted  to  make 
some  provision  for  her,  as  she  had  been  kind 
to  him  In  cooking  and  caring  for  him.  He 
made  some  remarks  regarding  the  provision 
for  the  Woodmen  and  for  the  Kansas  Or- 
phans' Home.  He  said  he  had  appreciated 
the  latter  institution  and  thought  it  was 
very  worthy,  and  he  wanted  to  do  something 
for  It,  and  be  had  made  provision  In  Ids  will 
accordingly;  that  he  had  connected  himself 
with  the  Woodmen  In  order  to  have  somebody 
to  care  for  him  when  he  got  past  caring  for 
himself  and  had  made  a  provision  for  the 
or^er.  He  said  that  Mary,  the  plaintiff,  had 
ignored  him,  and  be  would  give  her  only 
$5.  He  asked  no  advice  as  to  the  disposition 
of  the  property,  but  only  as  to  the  form  of 
the  will.  Later  he  sent  for  the  witness 
again,  who  read  the  will  over.  The  attesta- 
tion having  been  changed  as  suggested,  Mrs. 
Cornwell  was  called  in,  and  the  will  was 
read  in  her  presence  and  in  tbe  presence  of 
the  testator.  Some  two  weeks  before  this 
he  had  drawn  up  a  deed  for  certain  lots  to 
the  Woodmen  and  given  it  to  the  witness, 
telling  him  to  hold  it  until  ordered  to  turn  it 
over.  Nothing  further  was  said  concerning 
this  deed.  The  will,  after  providing  for  a 
monument  and  Inscription,  devised  to  the 
plaintiff  $5,  to  the  son  by  the  second  wife 
$5,  to  Mrs.  Kldd  two  lots  in  Milford,  to 
Mrs.  Taylor  $500,  to  Mrs.  Cornwell  $1,000,  to 
the  Kansas  Children's  Home  Society  $1,000, 
and  then  gave  and  bequeathed  to  camp  No. 
1,704  of  the  Modern  Woodmen  of  America 
of  Milford,  Kan.,  "to  be  used  as  said  camp 
may  see  fit,"  all  the  remainder' of  his  prop- 
erty, real  and  personal;  certain  restrictions 
being  specified  against  the  use  of  It  for  cer- 
tain purposes  and  respecting  the  cutting  of 
growing  timber.  Plaintiff,  in  her  petition, 
alleged  that  her  father  was  of  unsound  mind 
and  had  no  testamentary  capacity  at  the 
time  of  executing  the  instrument,  and  that 
he  was  induced  by  undue  influence  exercised 
over  him  by  officers  and  members  of  the 
Woodmen  Camp. 
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While  the  testimony  shows  that  Mr.  Ken- 
nett  was  about  80  years  of  age  and  very 
feeble,  and  while  there  is  an  abundance  of 
testimony,  pro  and  con,  as  to  his  mental 
capacity,  the  court  found  against  the  plain- 
tiff, and,  whatever  our  opinion  might  be  as 
to  the  correctness  of  such  finding,  it  could 
not  be  disturbed,  although  the  testimony 
fairly  shows  that  Mr.  Kennett  had  a  clear 
comprehension  of  property  matters  and  the 
way  in  which  he  desired  his  estate  to  go. 

The  court  also  found  against  the  plaintiff 
on  the  Question  of  undue  influence,  and 
while  the  circumstances  surrounding  the  pe- 
culiar reception  of  the  testator  as  a  social 
member  and  the  peculiar  conduct  of  members 
of  the  local  lodge  and  the  gossip  occasioned 
thereby  might  well  Justify  the  conclusion 
that  the  object  sought  was  far  more  financial 
than  social,  it  is  not  necessary  to  determine 
that  question.  * 

[1]  It  is  also  argued  that,  as  the  will  was 
witnessed  by  members  of  the  local  camp  who 
were  in  reality  beneficiaries,  they  were  in- 
competent as  w^itnesses,  and  for  that  reason 
the  will  should  be  held  for  naught  This 
presents  a  question  on  both  sides  of  which 
much  might  be  said,  but  the  weight  of  au- 
thority is  to  the  effect  that  members  of  a 
corporation  are  competent  to  witness  a  will 
which  bequeathes  or  devises  property  to  the 
corporation  itself. 

It  is  strenuously  insisted  that  leaving  the 
only  daughter  a  bequest  of  only  $5  renders 
the  will  80  manifestly  unreasonable  as  to 
make  it  a  very  decided  object  of  suspicion. 
Two  things  m»y  be  said  concerning  this: 
One,  that  the  trial  court  having  found  the 
testator  to  have  possessed  sufficient  testa- 
mentary capacity.  It  must  follow  that  he  had 
the  full  and  complete  right  to  determine  for 
himself  the  reasonableness  or  unreasonable- 
ness of  any  devise  or  bequest  made  by  him. 
Underhlll  on  Wills,  §  135 ;  Ginter  v.  Glnter, 
79  Kan.  721,  101  Pac.  634,  22  L.  R.  A.  (N.  S.) 
1024;  Kerr  v.  Kerr,  85  Kan.  460,  116  Pac. 
880.  Second,  that  while  plaintiff  was  the 
only  daughter,  the  testimony  shows  conduct 
and  assertions  concerning  her  father  which 
he  might  have  deemed  a  sufl5clent  excuse 
for  making  no  provision  whatever  for  her, 
in  view  of  the  fact  that  she  was  a  woman 
of  mature  years  and  already  fairly  well 
provided  for. 

[2]  It  is  finally  contended  that  the  devise 
and  bequest  made  to  the  local  camp  are 
void  for  the  reason  that  the  camp  is  not 
competent  to  take  under  the  will,  or  rather, 
to  hold  the  real  estate  devised. 

[3]  It  is  argued  that  the  statute  (Gen.  St. 
1909,  §  1832)  restricts  the  camp  in  Its  holding 
of  real  estate  to  such  as  may  be  necessary  to 
provide  suitable  accommodations  for  the 
holding  of  Its  meetings  and  the  transaction  of 
its  business.  Chapter  164  of  the  Laws  of 
1899  provided  that  any  council  or  camp 
"may  purchase,  own,  manage,  control.  Im- 
prove and  dispose  of  such  real  estate,  in- 


cluding a  suitable  building  as  may  be  neces- 
sary to  provide  suitable  accommodations  for 
the  holding  of  its  meetings  and  transacting 
Its  business;  provided,  that  any  such  building 
may  be  used  in  part  for  other  purposes." 
Sections  2  and  3  of  the  act  provided  that  the 
title  to  property  mentioned  should  be  vested 
in  the  lodge  or  other  subordinate  organiza- 
tion, and  that  transfers  might  be  made  by 
the  trustees  or  managers  thereof,  and  that 
such  subordinate  organization  might  con- 
tract, sue  and  be  sued  through  its  trustees  or 
managers  in  any  matter  affecting  such  real 
■estate  or  buildings,  but  that  no  Judgment 
rendered  against  such  organization  should 
have  any  force  or  effect  except  as  against  the 
property  owned  as  provided  in  the  act  The 
first  provision  was  amended  in  1909  so  that 
the  camp  "may  purchase,  own,  manage,  con- 
trol, Improve,  mortgage  and  dispose  of  such 
real  estate.  Including  such  suitable  building 
or  buildings  as  may  be  necessary  to  provide 
suitable  accommodations  for  the  holding  of 
its  meetings  and  transacting  of  Its  business, 
and  may  purchase,  own,  manage,  control  and 
dispose  of  stock  in  a  corporation  which  has 
for  its  purpose  the  building,  erection,  con- 
trol, management  or  ownership  of  such  suit- 
able building  or  buildings  as  may  be  neces- 
sary to  provide  suitable  accommodations  for 
the  holding  of  meetings  and  transacting  of 
business  of  any  organization  or  organizations 
as  are  provided  for  herein:  Provided,  that 
any  such  building  or  buildings  as  are  provid- 
ed for  herein  may  be  used  in  part  for  other 
purposes."  Gen.  Stat  1909,  §  1832.  The 
other  features  of  the  act  of  1899  remain  as 
they  were.  It  is  manifest  from  thi^  legisla- 
tion that  the  camp  in  question  cannot  law- 
fully hold  real  estate  except  such  as  may  be 
necessary  to  provide  suitable  accommoda- 
tions for  holding  Its  meetings  and  transact- 
ing its  business,  including  such  buildings  up- 
on the  real  estate  as  may  be  necessary  for 
such  purposes.  When,  and  only  when,  such 
buildings  and  real  estate  are  necessary  for 
these  purposes,  can  the  lodge  lawfully  hold 
the  same,  but  in  that  case  the  buildings  them- 
selves need  not  be  confined  exclusively  to 
lodge  purposes,  but  if  used  In  part  therefor 
they  may  be  used  in  part  for  other  pur- 
poses; the  evident  intention  being  that  when 
a  camp  needs  and  erects  a  lodge  building,  it 
may  make  it  large  enough  so  that  a  portion 
of  it  may  be  rented  and  thus  furnish  an  in- 
come as  a  partial  return  upon  the  expendi- 
ture. With  these  provisions  thus  construed, 
it  is  absurd  to  claim  that  a  small  local  lodge 
could  need  a  farm  or  body  of  land  such  as 
is  covered  by  the  wUl  In  question  to  provide 
suitable  accommodations  for  holding  its  meet- 
ings and  transacting  its  business. 

Somewhat  strangely,  neither  the  records 
nor  the  briefs  advise  us  as  to  what  the 
property  sought  to  be  given  to  the  camp  con- 
sists of,  except  what  appears  upon  the  face 
of  the  will,  and  a  statement  in  the  brief  of 
the  plaintiff's  counsel  that  the  residue  going 
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to  the  camp  amounts  to  over  $9,000.  From 
the  fact  that  Mr.  Kennett  was  engaged  In 
condncting  a  store  it  may  be  assumed  that 
the  bequest  covered  the  stock  of  goods,  al- 
though Its  value  or  the  number  of  acres  con- 
tained in  the  land  devised  does  not  appear. 
Somewhat  strangely,  also,  able  counsel  on 
both  sides  have  failed  to  suggest  whether  or 
not  the  camp  can  lawfully  hold  the  person- 
alty, and  the  matter  has  been  presented  and 
argued  very  much  as  If  the  entire  property 
sought  to  be  given  to  the  lodge  consists  of 
real  estate;  but,  as  the  question  of  personalty 
necessarily  arises,  it  must  be  considered  and 
determined.  Article  11  of  chapter  65,  Gen- 
eral Statutes  of  1909,  sections  4303  to  4318, 
provide  for  fraternal  beneficiary  societies. 
Section  4310  provides  that  a  fraternal  assess- 
ment order  shall  have  certain  powers  and 
they  and  their  successors  in  their  corporate 
name  shall,  In  law,  be  capable  of  taking, 
purchasing,  holding,  and  disposing  of  real 
and  personal  estate  for  the  purpose  of  their 
corporation.  This,  of  course,  must  be  con- 
strued with  the  provision  referred  to  touch- 
ing tile  power  of  a  camp  to  hold  real  estate. 
Section  4303  provides  th^t  "the  fund  from 
which  the  payment  of  the  benefits  of  such 
association  shall  be  made,  and  the  fund  from 
which  the  expenses  of  such  association  shall 
be  defrayed,  shall  be  derived  from  assess- 
ments, premiums  or  dues  collected  from  its 
members,  and  interest  accumulations  there- 
on." This  language  would  seem  to  Indicate 
strongly  an  Intention  that  fraternal  bene- 
ficiary orders  should  have  but  the  one  source 
of  income,  that  arising  from  dues,  premiums, 
and  assessments.  See  State  v.  Vandiver,  213 
Mo.  187,  111  S.  W.  911,  15  Ann.  Gas.  283, 
where  the  Supreme  Court  of  Missouri  con- 
strued this  language.  The  local  camp  com- 
posed of  a  number  of  Individuals  is  an  en- 
tity of  itself,  and  the  gift  does  not  go  to  the 
members,  but  to  the  camp,  "to  be  used  as 
said  camp  may  see  fit."  There  is  no  trust  for 
charitable  uses;  there  is  no  charity.  There 
Is  simply  a  gift  outright  to  the  local  camp 
of  a  fraternal  order  of  a  large  amount  of 
property,  real  and  personal,  to  be  used,  not 
as  the  law  provides,  but  as  the  camp  may 
see  fit.  While  corporations  usually  are  not 
prohibited  from  accepting  devises  and  be- 
quests, and  while  one  of  sound  mind  may 
give  his  property  to  whatsoever  persons  he 
desires.  It  appears  to  be  the  legislative  policy 
of  the  state  that  fraternal  beneficiary  socie- 
ties are  to  be  governed  by  rules  nnd  restric- 
tions applying  specifically  to  them,  and  in- 
deed this  may  well  be,  because  such  societies 
are  not  corporations  of  the  ordinary  kind 
or  in  the  usual  acceptation  of  tbe  term. 
They  are  associations  of  men  who  voluntarily 
combine  for  mutual  benefit,  but  who  can  do 
so  only  nnder  the  terms  and  provisions  pre- 
scribed by  the  Legislature.  It  might  well 
be  argued  tliat  the  court  cannot  assume  or 
know  judicially  that  the  property  in  ques- 
tion is  not  needed  for  a  lodge  room  or  build- 


ing; but  we  cannot  be  called  upon  to  indulge 
In  the  absurdity  of  assuming  or  supposing 
that  a  small  local  camp,  like  the  one  in 
question,  could  by  any  reasonable  possibility 
need  for  such  purpose  property  of  the  value 
of  $9,000  or  more.  Further,  If  the  camp  does 
need  a  building,  the  law  prescribes  the  source 
of  Its  income  which  Is  entirely  different  from 
that  sought  to  be  drawn  upon  in  this  case. 
We  think,  therefore,  as  a  matter  of  proper 
statutory  construction  and  of  everyday  com- 
mon sense  that  the  attempted  gift  of  this 
property  was  something  of  which  the  camp 
may  not  lawfully  avail  itself. 

[4]  The  question  remains  whether  any  one 
but  the  state  can  call  In  question  the  right 
to  hold  this  property.  As  a  general  rule, 
when  corporations  do  acts  or  attempt  to  hold 
property  ultra  vires,  private  parties  may  not 
be  heard  to  complain  for  the  reason  that  cor- 
porations, being  the  creatures  of  the  state 
and  subject  to  its  sovereign  will,  are  to  be 
corrected  only  by  the  state.  The  rule  more 
frequently  applies  when  the  assumed  powers 
render  tbe  conveyance  voidable  and  not  ab- 
solutely void.  Approaching  the  matter  from 
the  point  of  reason  and  logic,  we  have  this 
situation:  The  law  directs  how  property  un- 
disposed of  according  to  law  shall  descend  at 
the  death  of  the  owner.  The  law  prohibits 
the  devisee  in  question  from  taking  and  hold- 
ing the  property  sought  to  be  devised  ny  the 
testator.  Such  conveyance  is  not  voidable 
but  void;  therefore  the  persons  whom  the 
law  has  selected  as  the  proper  heirs  to  this 
property  have  a  right  to  object  to  being  de- 
prived thereof,  and  have  tbe  right  to  assert 
their  statutory  claim  in  opposition  to  that  of 
the  camp  which  has  no  legal  basis  whatever. 

A  proposition  which  seems  so  consonant 
with  the  dictates  of  reason  is  fortuuately 
supported  by  respectable  authorities.  Under- 
bill on  the  Law  of  Wills,  §  841,  says:  "Where 
tbe  amount  of  the  property  which  a  charita- 
ble corporation  may  own  Is  thus  expressly 
limited  by  statute,  every  devise  or  bequest 
is  void  80  far  as  It  attempts  to  convey  to  it 
the  title  to  property  which  in  value  exceeds 
tbe  limitation  mentioned  in  the  statute.  Tb« 
title  to  the  property  in  excess  of  the  statutory 
limit  does  not  vest  in  the  corporation,  for 
the  statute  has  deprived  the  corporate  bene- 
ficiary of  all  capacity  to  take  by  will  so  far 
as  the  devise  exceeds  the  limitation  imposed 
by  statute.  The  property  thus  invalldiy  dis- 
posed of  passes  to  the  residuary  devisee,  in 
case  there  is  a  residuary  clause,  or,  if  there 
be  none,  then  to  the  heirs  or  the  next  of  - 
kin  of  the  testator,  as  intestate  property." 

If  this  be  true  respecting  charitable  cor- 
porations, by  so  much  the  more  must  it  be 
true  in  regard  to  fraternal  beneficiary  asso- 
ciations. In  the  Matter  of  McGraw,  111  N. 
Y.  66,  19  N.  E.  233,  2  L.  R.  A.  387,  the  stat- 
ute limited  the  amount  of  property  which  in- 
corporated colleges  might  take  and  bold  by 
gift,  grant,  or  devise,  and  it  was  held  that 
such  limitation  was  a  prohibition  ujion  its 
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taking  and  holding  property  beyond  the 
amount  limited,  and  that  the  heirs  or  next  of 
kin  of  the  testatrix  could  raise  the  question. 
The  opinion  was  by  Judge  Peckham,  who 
went  into  an  exhaustive  examination  of  the 
questions  presented  and  the  cases  cited  in 
the  voluminous  briefs  of  counsel.  He  quoted 
with  approval  from  De  Camp  v.  Dobbins,  31 
N.  J.  Eq.  690,  where  It  was  said:  "Nor  can 
I  assent  to  the  other  principle  that  If,  as  the 
condition  assumes,  this  bequest  Is  violative 
of  the  law  If  carried  into  eftect,  then  no  one 
but  the  state  can  Intervene.  I  find  no  war- 
rant for  such  a  doctrine,  either  in  the  legal 
principles  belonging  to  the  subject  or  In  the 
adjudications.  *  *  *  A  grantor  making 
title  to  a  corporation  might  be  estopped  from 
questioning  the  effect  of  his  own  conveyance. 
So  a  mere  stranger  could  not  question  such  a 
corporate  title.  But  I  have  not  observed 
any  decision  that  asserts,  where  a  title  is 
created  by  devise  which  vests  In  a  corpora- 
tion for  Its  own  use  a  larger  quantity  of 
property  than  the  laws  authorized,  that  the 
heir  at  law  has  no  right  to  make  objection." 
Ill  N.  Y.  109,  19  N.  K.  254,  2  L.  R.  A.  387. 
After  quoting  this  and  other  expressions  of 
the  doctrine  it  was  said:  "The  will  does 
not  take  effect  until  the  testator's  death,  and 
then,  if  his  property  Is  not  legally  devised  or 
bequeathed,  no  title  vests  for  a  single  mo- 
ment in  the  devisee  or  legatee;  but  it  vests 
instantly  In  the  heir  or  next  of  kin,  and  the 
corporation  claiming  under  the  will  aslcs  the 
aid  of  the  law  to  give  the  property  to  it,  and 
In  80  doing  it  must  show  the  authority  it  has 
to  take." 

In  Wood  v.  Hammond,  16  R.  I.  98,  17  Atl. 
324,  the  Supreme  Court  of  Rhode  Island  held 
that  "the  question  of  the  corporation's  iK>wer 
to  take  the  whole  legacy  may  be  raised  by 
other  persons  interested  under  the  will,  and 
the  right  to  object  Is  not  limited  to  the 
state."  It  was  there  said:  "The  same  ar- 
gument was  presented  with  great  Ingenuity 
and  In  various  forms  in  Re  McGraw,  and  the 
court,  after  patiently  examining  the  argu- 
ment In  all  Its  phases,  held  it  to  be  unso^ind. 
•  •  •  It  follows  that  the  property  given 
to  the  society  beyond  its  capacity  to  hold  be- 
came Immediately  subject  to  the  other  dls- 
Iiositions  of  the  will."  Counsel  for  the  de- 
fendant cite  Investment  Co.  v.  Trust  Co.,  65 
Kan.  60,  68  Pac.  10S9,  holding  that  under  the 
alien  land  act  the  state  was  the  only  party 
who  could  Insist  upon  a  forfeiture,  but  a 
different  question  was  there  Involved,  and 
the  decision  Is  not  applicable.  Madden  v. 
State,  68  Kan.  658,  75  Pac.  1023,  is  also  cited; 
but  this  Involved  the  question  under  the 
same  alien  land  act  Also,  Harris  v.  Gas 
Co.,  76  Kan.  750,  759,  92  Pac.  1123,  1126  (13 
L.  R.  A,  [N.  S.]  1171),  which  held  that  the 
question  of  the  character  of  business  a  cor- 
poration is  authorized  to  engage  in  is  ordi- 
narily a  matter  between  it  and  the  state  and 


not  open  to  collateral  Inquiry.  But  the  opin- 
ion cites  from  Pape  v.  Capitol  Bank,  20  Kan. 
440,  27  Am.  Rep.  183,  which  held  that  If  the 
state  remains  silent  during  an  open  and  no- 
torious assertion  and  exercise  of  corporate 
powers,  an  individual  will  not  be  permitted 
to  raise  the  Inquiry,  "unless  there  be  some 
powerful  equity  on  his  side."  In  Kelley  v. 
Forney,  80  Kan.  145,  101  Pac.  1020,  also  cit- 
ed, It  was  said:  "It  Is  true  that  Forney  ap- 
pears not  only  to  have  been  a  stockholder  in 
the  corporation,  but  to  have  owned  a  ma- 
jority of  the  stock.  If  his  rights  in  that  ca- 
pacity were  Invaded  by  the  lease,  he  might 
have  attacked  Its  validity  in  an  appropriate 
proceeding.  But  an  action  of  forcible  entry 
and  detainer  is  not  of  that  cliaracter."  "If 
then  the  corporation  is  not  capable  of  taking 
land,  but  nevertheless  a  devise  of  land  is 
made  directly  to  it,  the  devise  will  be  void, 
and  the  land  will  revert  to  the  heirs  of  the 
grantor,  under  the  theory  of  his  having  died 
intestate  as  to  it;  or  will  pass  under  other 
theories  to  other  devisees  under  other  provi- 
sions of  the  wUl."  10  Cyc.  1130.  See,  also. 
Barton  et  al.  v.  King  et  al.,  41  Miss.  288. 

It  is  also  claimed  that  the  testator  was 
unconscious  of  the  attestation  of  the  will, 
but  we  think  the  general  fliidlng  of  the  court 
against  the  appellant  in  this  respect  was  Jus- 
tified by  the  evidence. 

No  reason  appears  why  the  wlU,  except 
the  portion  relating  to  camp  No.  1,704, 
should  not  be  carried  out. 

The  Judgment  Is  modified,  and  the  proper- 
ty sought  to  be  given  to  the  Woodmen  Camp 
must  go  to  the  heirs  as  the  law  directs.  All 
the  Justices  concurring. 

(87  Kan.  TSl) 
STATE  ex  rel.  SIMON,  Co.  Atty.,  r.    FAIR- 
CHILD  et  aL,  State  Text-Book  Commission. 
(Supreme  Court  of  Kansas.    July  6,  1912.) 

(8vttahu»  ly  the  Court,) 
Schools  and   School  Distkictb  (|  167*)— 
Adoption    of    School    Books— "Unifobk 

Series." 

The  words  "a  uniform  series,"  as  used  In 
section  4,  c.  179,  Laws  of  1897  (Gen.  Stat. 
1009,  i  7813),  wiiich  autiiorizes  the  school  Text- 
Book  Commission  to  select  and  adopt  "a  uni- 
form series"  of  school  text-tooks  for  use  in  the 
public  schools  of  the  state,  liave  reference  to 
the  whole  series  of  text-books  adopted  for  use 
in  the  public  schools.  The  use  must  be  nniform 
in  all  schools  of  the  same  grade.  The  text- 
books adopted  upon  any  subject  may  be  made 
up  of  books  prepared  by  different  authors,  pro- 
vided the  same  text-book  is  adopted  for  use  in 
the  same  grade  in  all  the  pablic  schools.  It 
is  for  the  Text-Book  Commission,  in  its  dis-  . 
cretion  and  judgment,  to  determine  whether  or 
not  text-books  by  different  authors  upon  the 
same  subject  are  so  arranged  as  to  permit  them 
to  be  used  connectedly. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  {  338;  Dec.  Dig. 
§  167.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7176.] 
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Application  by  the  State,  on  the  relation 
of  Ernest  R.  Simon,  County  Attorney,  for 
writ  of  mandamus  agaiost  B.  T.  Falrchlld 
and  others.  Donurrer  sustained,  and  writ 
denied. 

B.  R.  Simon,  T.  P.  Garver,  and  Hugh  T. 
Fisher,  for  the  application.  John  S.  Daw- 
son, Atty.  Gen.,  opposed. 

PORTER,  J.  Original  proceedings  in  man- 
damus. The  state,  on  the  relation  of  the 
county  attorney  of  Shawnee  county,  has 
brought  this  action  asking  for  a  writ  to  com- 
pel the  defendants  to  reconvene  as  the  State 
Text-Book  Commission,  and  to  let  contracts 
for  readers  and  geographies  for  use  in  the 
public  schools  of  Kansas. 

It  Is  alleged  in  the  petition  that  the  com- 
mission recently  awarded  the  contract  for 
first,  second,  and  third  readers  to  the  Woos- 
ter  Publishing  Company,  and  the  contract  for 
the  fourth  and  fifth  readers  to  the  Univer- 
sity Publishing  Company.  In  letthig  con- 
tracts for  geographies,  It  adopted  for  use  In 
the  schools  King's  Elementary  Geography, 
published  by  Scribner's,  and  selected  as  the 
advanced  text  on  geography  a  book  published 
by  the  McMillan  Company,  called  Tarr  & 
McMurray's  Advanced  Geography.  The  de- 
fendants have  demurred  to  the  petition. 

The  only  question  InvolveA  Is  the  right 
and  authority  of  the  State  Text-Book  Com- 
mission to  select  and  adopt  what  the  plaintiff 
terms  "split"  series  of  text-books.  It  appears 
that  the  Wooster  Publishing  Company  pub- 
lishes a  series  of  readers  of  which  Miss 
Wooster  is  the  author,  and  that  She  has  a 
complete  series  of  readers,  entitled  first,  sec- 
ond, third,  fourth,  and  fifth,  which  were  of- 
fered to  the  Commission  for  adoption  as  a 
series;  that  the  University  Publishing  Com- 
pany likewise  publishes  an  entire  set  of 
readers  from  first  to  fifth;  and  that  there 
were  offered  to  the  Commission  King's  Ele- 
mentary and  Advanced  Geographies,  both  by 
the  same  author,  and  that  the  McMillan  TTom- 
pany  publishes  an  elementary  and  an  ad- 
vanced geography,  which  were  offered  for 
adoption.  It  Is  the  contention  of  the  plain- 
tiff that  the  Commission  had  no  authority 
to  adopt  part  of  a  series  of  text-books  by 
one  author  and  part  of  another  series  by 
a  different  author. 

The  state  text-book  law  is  chapter  179  of 
the  Laws  of  1897  (sections  7810-7832,  Gen. 
Stat  1909).  Section  4  provides,  among  other 
things,  as  foUows:  "The  school  Text-Book 
Commission  herein  provided  for  shall  be  em- 
powered and  it  is  hereby  authorized  to  se- 
lect and  adopt  a  uniform  series  of  school 
tect-books  for  use  in  the  public  schools  of 
the  state  of  Kansas,  in  the  following  named 
branches,  to  wit:  Spelling,  reading,  arith- 
metic, geography:  *  •  *  Provided,  that 
the  matter  contained  in  the  subject  of  read- 
ing shall  consist  of  lessons  commencing  with 
the  simplest  expressions  of  English,  through 


the  regular  gradations  of  lessons  up  to  and 
Including  the  highest  style  of  both  poetry  and 
prose:  Providing,  that  no  text-book  shall  be 
adopted  by  this  Commission  that  does  not 
equal  In  quality  of  matter,  material,  binding 
and  mechanical  execution  and  approximately 
equal  In  size  the  following  text-books  in 
general  use,  namely:  The  speller  to  McGuf- 
fey's  new  speller,  the  readers  to  MeGuffey's 
readers,  the  arithmetics  to  White's  series  of 
arithmetic,  the  geographies  to  Band  &  Mc- 
Nally's  geography.    •    •    •" 

The  question  to  be  determined  turns  upon 
the  meaning  of  the  words  "uniform  series 
of  school  text-books."  The  plaintiff  concedes 
that  the  word  "uniform"  refers  to  the  use 
of  the  books,  and  that  one  of  the  purposes 
of  the  Legislature  Is  that  the  different  schools 
In  the  same  grade  sliall  use  the  same  books. 
They  insist,  however,  that  if  this  were  the 
only  purpose  of  the  Legislature  the  word 
"series"  would  not  have  been  used  in  the 
statute.  The  word  "series"  was  employed, 
they  say,  because  one  of  the  main  objects  In 
the  preparation  of  a  set  or  series  of  school 
text-books  Is  that  there  shall  be  logical  ar- 
rangement In  the  contents  of  the  several 
books  upon  any  particular  subject,  and  that 
each  book  shall  have  a  definite  and  proper 
relation  to  the  book  preceding  It  upon  the 
same  subject;  that  this  was  in  the  legisla- 
tive mind  when  It  required  the  selection  and 
adoption  of  a  series  of  readers  equal  in 
quality  of  matter  to  MeGuffey's  readers.  It 
Is  insisted  that  It  wlU  tend  to  put  Into  the 
hands  of  the  school  children  a  better  ar- 
ranged series  of  school  books,  if  the  books 
upon  any  particular  subject  are  prepared  un- 
der the  same  supervision,  than  would  re- 
sult from  a  selection  of  books  which  overlap, 
or  where  one  In  a  series  does  not  properly 
and  connectedly  succeed  another. 

The  plaintiff  has  not  been  able  to  find  any 
authorities  directly  In  point,  and  obviously 
the  question  Is  one  which  must  be  deter- 
mined from  a  consideration  of  the  statute 
Itself.  We  have  no  difficulty  in  arriving  at 
the  conclusion  that  the  demurrer  most  be 
sustained.  This  follows  from  a  consideration 
of  the  entire  statute  creating  the  Text-Book 
Commission.  It  Is  a  matter  of  common 
knowledge  that  the  principal  mischief  sought 
to  be  avoided  by  the  statute  was  the  lack  of 
uniformity  In  the  books.  In  the  same  grades 
of  the  public  schools,  which  necessitated  the 
purchase  of  new  books  for  school  children 
when  a  family  moved  from  one  town  to  an- 
other, or  from  one  school  district  to  anoth- 
er. Identity  of  authorship  In  a  series  of 
readers  or  geographies  or  grammars  was  not 
In  the  legislative  mind.  It  Is  unreasonable 
to  assume  that  It  could  have  been.  The  In- 
tention manifestly  was  to  give  to  the  Text- 
Book  Commission  a  wide  discretion  In  se- 
lecting a  series,  thus  Insuring  not  only  uni- 
formity In  use  in  the  same  grade  of  schools 
throughout  the  state,  but  providing  what  the 
Commission  should  consider  to  be  the  best 
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text-book  upon  a  given  subject  for  each  grade 
of  school.  It  will  doubtless  be  found  that 
in  many  Instances  one  author  of  a  series  has 
produced  a  text-book  for  use  In  one  of  the 
elementary  grades  which,  In  the  Judgment  of 
the  Commission,  Is  superior  to  that  of  all 
other  authors;  while  the  book  by  the  same 
author  for  use  in  one  of  the  more  advanced 
grades  may  be,  in  the  Judgment  of  the  Com- 
mission, Inferior  in  quality  of  matter  to  the 
book  of  the  other  author.  The  Legislature 
was  not  concerned  as  to  what  might  prove 
the  most  advantageous  to  publishers  or  au- 
thors of  text-books.  In  case  the  Commission 
should  find  it  impracticable  or  Impossible 
to  seaire  from  publishers  bids  for  a  text-book 
upon  any  subject  for  use  In  any  grade  of  the 
schools,  which  the  Commission  should  deem 
suitable  in  quality  or  price,  the  Legislature 
gave  It  authority  to  purchase  the  manuscript 
and  copyright  of  any  text-book,  and  to  cause 
the  same  to  be  published  and  supplied  to 
the  schools  of  the  state.  Laws  1897,  c.  179, 
f  8;  Gen.  Stat.  1909,  §  7817.  We  construe 
the  words  "uniform  series''  to  mean  the 
whole  series  adopted  for  use  in  the  schools. 
Their  use  must  be  uniform  in  all  the  schools 
of  the  grade  where  the  particular  book  is 
used.  The  intent  of  the  Legislature  was  not 
to  provide  a  set  of  books  on -one  subject  neces- 
sarily by  the  same  author.  When  a  series  of 
readers  has  been  adopted,  it  may  be  made 
up  of  books  prepared  by  difterent  authors. 
It  is  no  less  a  uniform  series  of  readers,  if 
the  reader  adopted  for  use  in  each  grade 
is  by  a  different  author.  The  Legislature 
gave  the  Commission  full  power  and  discre- 
tion to  use  their  Judgment  in  selecting  the 
kind  of  text-books,  subject  to  certain  stand- 
ards. This  is  manifest  by  a  reference  to 
section  7815,  which  limits  the  price  at  which 
text-books  are  to  be  sold  to  the  peoi)le  of 
the  state  for  use  in  the  public  schools.  The 
same  section  further  provides  that  the  bids 
are  to  be  taken  on  single  books,  and  the 
maximum  price  of  each  book  Is  designated, 
l)eyond  which  the  Commission  has  no  power 
to  make  a  contract.  Section  7815  also  pro- 
vides as  follows:  "And  said  Commission  shall 
have  the  right  to  reject  any  and  all  bids, 
and  at  their  option  shall  have  the  right  to 
reject  any  bid  as  to  part  of  such  books  and 
to  except  (accept)  the  same  as  to  the  residue 
thereof." 

If  there  were  the  slightest  doubt  about  the 
meaning  of  the  words  "uniform  series"  in 
the  other  section.  It  disappears  by  reference 
to  the  latter  section,  since  the  Commission 
Is  expressly  given  the  right  to  adopt  part 
of  the  books  on  any  subject  written  by  one 
author,  and  reject  others  by  the  same  au- 
thor on  the  same  subject  As  before  ob- 
served, there  are  few  authorities  from  other 
states  which  can  furnish  any  aid  in  constru- 
ing our  statute;  but  the  Supreme  Court  of 
Michigan,  in  Attorney  General  v.  Detroit  Bd. 
of  Education,  133  Mich.  681,  95  N.  W.  746, 


placed  the  same  construction  on  the  statute 
there,  although  the  language  of  the  statute 
was  not  exactly  the  same.  In  Campana  v. 
Calderhead,  17  Mont  548,  46  Pac.  83,  36  L. 
R.  A.  277,  there  Is  a  note,  at  page  279,  whicli 
reads  as  follows:  "Under  the  Pennsylvania 
law,  there  is  no  authority  to  adopt  more 
than  one  series  of  books  covering  the  same 
studies.  But  where  there  are  several  grades 
in  the  subject  the  books  in  the  several  sets 
need  not  all  be  by  the  same  author.  The  dif- 
ferent sets  of  the  series  may  be  by  different 
authors.  If  they  are  so  arranged  as  to  be 
uniform  In  the  sets  In  which  they  are  used 
throughout  the  district.  Francis  v.  Alle- 
gheny School  Dlst,  24  PIttsb.  L,  J.  (N. 
S.)  19." 

The  question  as  to  whether  the  books  by 
different  authors  upon  the  same  subject  are 
so  arranged  as  to  permit  them  to  be  used 
connectedly  is  a  question  to  be  determined, 
not  by  the  courts,  but  by  the  State  Text- 
Book  Commission,  which  the  Legislature  has 
created  for  that  purpose,  giving  to  the  Com- 
mission the  power  to  use  their  discretion  in 
the  selection  of  the  series. 

The  demurrer  Is  sustained,  and  the  writ 
denied.    All  the  Justices  concurring. 


(S7  Kan.  647) 
TRIMMER  V.  SELLS. 
(Supreme  Court  of  Kansas.    July  6,  1912.) 

1.  Contracts  (§  186*)— Builmno  Contracts 
—Liability  of  Owner. 

To  entitle  one  employed  by  a  building  con- 
tractor to  a  personal  judgment  against  the  own- 
er for  labor  performed,  he  must  show  an  ex- 
press or  implied  contract  of  the  owner  to  pay 
therefor. 

[EM.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  790-797 ;   Dec.  Dig.  |  186.*J 

2.  Mechanics'  Liens  (|  118*)— CftEATiON  of 
Lien— Statutes. 

To  entitle  one  employed  by  a  building  con- 
tractor to  a  lien  on  the  property  of  the  owner 
for  labor  performed,  he  must,  as  reqnired  by 
Gen.  St.  1909,  !  6246  (Code  Civ.  Proc.  §  G51). 
serve  on  the  owner  a  written  notice  of  the  filing 
of  the  lien. 

[I5d.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.   {  161;    Dec.   Dig.  {  118.*] 

Appeal  from  District  Court,  Wabaunsee 
County. 

Action  by  C.  C.  Trimmer  against  William 
Sells.  From  a  Judgment  for  plaintiff,  de- 
fendant api)eals.    Reversed  and  remanded. 

Oscar  Schmitz,  of  Alma,  and  Wheeler  & 
Swltzer,  of  Topeka,  for  appellant.  Wm. 
Bowes  and  0.  E.  Carroll,  both  of  Alma,  for 
appellee. 


PER  CURIAM.  The  appellee  brought  this 
action  claiming  personal  judgment  against 
appellant,  and  a  mechanic's  lien  on  certain 
real  estate  owned  by  appellant.  One  cause 
of  action  was  for  labor  performed  by  the  np- 
pellee.    The  other  was  on  an  assignment  of 
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an  account  from  one  wbo  had  performed  la- 
bor under  the  same  circumstances. 

The  allegation  of  the  petition  is  in  sub- 
stance: That  one  M.  C.  Plank  was  erecting 
a  bouse  for  the  appellant  under  contract, 
and  employed  the  appellee  and  his  asaignor 
to  labor;  that  the  amount  due  for  appellee's 
services  was  $79.80,  and  for  the  services  of 
the  assignor  $57.25.  The  filing  of  a  claim 
for  a  mechanic's  lien  by  both  the  appellee 
and  bis  assignor  Is  alleged  in  the  form,  and 
within  the  time,  required  by  law,  but  no  no- 
tice to  appellant  of  the  filing  of  such  liens  is 
alleged  as  required  by  section  6246,  Oen.  St 
1909  (Code  Civ.  Proc.  i  651).  The  petition 
alleged  no  contractual  relation  between  the 
appellee  and  the  appellant,  or  between  the 
assignor  and  the  appellant.  On  the  trial 
there  was  no  evldencii  to  establish  the  per- 
sonal liability  of  appellant,  or  that  notice 
bad  been  given  him  of  the  filing  of  the  claim 
for  8  lien.  The  court  rendered  a  judgment 
Id  favor  of  appellee  for  the  amount  of  both 
accounts,  and  adjudged  him  to  have  a  me- 
chanic's lien  on  the  property  as  prayed  for. 

[1,  2]  Under  the  petition  and  the  evidence, 
the  appellee  was  neither  entitled  to  a  per- 
sonal Judgment  nor  to  •  lien  upon  the  prop- 
erty. To  entitle  him  to  a  personal  judgment 
against  the  appellant.  It  devolved  upon  him 
to  show  an  express  or  implied  contract  on 
the  part  of  the  aroellant.  to  pay  his  labor 
bill  and  the  labor  bill  of  bis  assignor;  and, 
to  entitle  him  to  a  mechanic's  lien,  it  was  as 
material  for  blm,  under  the  provisions  of 
section  6246,  Gen.  St  1900  (Code  Civ.  Proc. 
i  651),  to  serve  notice  in  writing  of  the  filing 
of  snob  lien  upon  the  owner  of  the  land  as 
It  was  for  him  to  file  the  affidavit  setting 
forth  the  facts  as  to  the  services  rendered, 
and  the  value  thereof. 

The  judgment  is  reversed,  and  the  case  is 
remanded,  wltb  Instructions  to  render  judg- 
ment in  favor  of  the  appellant  as  to  both 
causes  of  action. 


<IT  Kaa.  617) 

DAT  et  aL  v.  KANSAS  CITT  PIPB  LINB 
CO. 

(Supreme  Gonrt  of  Kansas.    July  6,  1912.) 

(8pttohu$  hy  th«  Court.) 

1.  Plkadino  (i  369*)— Appeal  and  Error  (S 
1039»>— EJLEcnoN  Between  Counts— Time 
FOR  Motion— Harmless  Error. 

If  a  defendant  objects  to  the  inclusion  of 
inconsistent  counts  in  a  petition  and  intends 
to  ask  the  conrt  to  require  the  plaintiff  to  elect 
on  which  count  he  will  rely,  the  objection  and 
motion  should  be  made  before  answer,  and,  if 
be  f^lls  to  make  them  until  after  the  issues 
are  Joined,  it  is  no  abuse  of  discretion  if  the 
eoort  denies  a  motion  to  compel  an  election 
made  at  the  beginning  of  the  trial,  and,  in  no 
event,  could  the  rights  of  the  defendant  have 
been    prejudiced,    as    the   court,    after    hearing 


the  evi(fence,  eliminated  one  of  the  counts  from 
consideration. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §f  1199-1209;  Dec.  Dig.  {  369;» 
Appeal  and  Error,  Cent  Dig.  fi  4075-4088; 
Dec.  Dig.  §  1039. •] 

2.  Mines  and  Minerals  (§  78*)— Gas  Leases 

—Construction. 

A  gas  lease  for  a  terra  of  10  years,  for  a 
stated  consideration,  provided  that  if  gas  was 
found  the  lessor  was  to  have  sufficient  gas  for 
domestic  purposes ;  that  the  lessee  was  to  drill 
four  wells  within  6  months  and  to  continue 
drilling  as  long  aa  paying  welh  were  found  or 
royalties  paid,  and  tor  the  gas  sold  or  marketed 
from  producing  wells  the  lessee  was  to  pay  to 
the  lessor  $100  per  year  on  each  well,  such  pay- 
ment to  be  made  on  each  well  within  60  days 
after  commencing  to  sell  gas  and  annually  there- 
after while  gas  was  so  sold.  Held,  that  the 
lease  contemplated  that  the  land  should  be  de- 
veloped with  due  diligence,  and  npon  a  failure 
to  do  so  tlie  lessor  was  entitled  to  a  cancella- 
tion of  the  lease  as  to  the  undeveloped  land. 

[EM.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {{  205-207;  Dec.  Dig.  i 
78.»] 

8.  Mines  and  Minerals  (i  78*)— Gas  Leases 

—Question  of  Fact. 

What  was  due  diligence  in  the  case  was  a 
question  of  fact  for  the  trier  of  the  facts,  and 
upon  a  consideration  of  the  evidence  it  is  held 
to  be  sufficient  to  sustain  the  finding  of  the 
trial  court  that  due  diligence  in  the  develop- 
ment of  the  whole  tract  had  not  been  exercised 
by  the  lessee. 

[Bd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  H  206-207;  Dec.  Dig.  | 
78.*] 

Appeal  from  District  Court,  "Wilson  County. 

Action  by  Clyde  Day  and  another  against 
the  Kansas  City  Pipe  Line  Company.  From 
a  judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

See,  also,  82  Kan.  861,  109  Pac.  180. 

John  J.  Jones,  of  Cbanute,  and  Eugene 
Mackey,  of  Pittsburg,  Pa.,  for  appellant 
Farrelly  &  Evans,  of  Cbanute,  for  appellees. 

JOHNSTON,  C.  J.  In  this  case  a  Judg- 
ment was  entered  canceling  a  gas  lease.  On 
April  20,  1903,  Smith  Day  and  bis  wife  were 
the  owners  of  a  600-acre  farm  in  Wilson 
county,  and  on  that  date  leased  It  to  I.  N. 
Knapp  for  oil  and  gas  mining  purposes.  The 
interests  of  the  Days  in  this  farm  and  lease 
became  vested  in  the  appellees,  the  heirs  of 
Smith  Day,  deceased,  and  that  of  Knapp  In 
the  appellant.  The  lease  was  in  the  usual 
form,  reciting  a  consideration  of  $600,  ran 
for  a  term  of  ten  years,  and,  as  to  the  find- 
ing of  gas,  provided  that  if  gas  was  found 
the  lessors  were  to  have  therefrom  sufficient 
gas  for  domestic  purposes  and  the  lessee  was 
to  have  the  remainder  for  bis  own  use;  but, 
if  he  should  sell  or  market  it  from  any  well 
producing  gas  only,  be  was  to  pay  the  lessors 
$100  per  year  for  the  time  the  gas  was  sold 
or  marketed,  such  payments  to  be  made  on 
eacb  well  within  60  days  after  commencing 
to  sell  the  gas  therefrom  and  annually  there- 
after while  gas  was  so  sold.    The  lease  also 
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required  the  lessee  to  drill  four  wells  within 
six  months  and  to  continue  drilling  as  long 
as  paying  wells  were  found  or  royalties 
were  paid.  Before  Knapp  assigned  the  lease 
to  the  appellant,  he  drilled  four  wells,  as 
]:equired  by  the  terms  of  the  lease,  complet- 
ing them  within  six  months  after  the  date 
oif  the  lease.  These  four  wells  were  all  lo- 
cated on  80  acres  of  the  leased  land,  were  all 
producing,  and  on  them  the  specified  royal- 
ties were  paid,  and  the  80-acre  tract  on 
which  they  were  sunk  is  not  specifically  in- 
volved in  this  controversy.  After  the  com- 
pletion of  the  fourth  well  on  August  ^, 
1903,  no  further  drilling  was  done  either  by 
Knapp  or  his  assignee  untU  August,  1909. 
In  the  meantime,  and  on  February  27,  1907, 
the  appellees  commenced  the  present  action 
asking  for  a  cancellation  of  the  lease  as  to 
all  of  the  nndriUed  portions  of  the  premises 
by  reason  of  the  failure  of  the  appellant  to 
drill  more  than  the  four  wells  above  referred 
to.  It  was  a  petition  for  equitable  relief 
for  failure  to  properly  develop.  Issues  were 
Joined,  a  trial  had,  and  a  Judgment  rendered 
in  favor  of  the  pipe  line  company  from  which 
an  appeal  was  taken  to  this  court,  and,  on 
consideration  here,  the  case  -  was  reversed 
(Day  et  al.  y.  Kansas  City  Pipe  Line  Co., 
82  Kan.  861,  109  Pac.  186),  on  the  authority 
of  Howerton  v.  Gas  Co.,  82  Kan.  367,  108 
Pac.  813,  34  L.  B.  A.  (N.  S.)  46,  and  remand- 
ed for  further  proceedings  below  in  order  to 
determine  whether  adequate  relief  could  be 
obtained  in  damages. 

Following  the  filing  of  the  original  petition 
on  February  27,  1907,  and  during  the  year 
1909,  the  pipe  line  company  drilled  four 
more  wells,  all  producing,  on  another  80 
acres  of  the  lease,  and  later  a  dry  hole  on 
the  same  80,  making,  in  all,  nine  wells,  all 
located  on  two  separate  SO's  of  the  600-acre 
lease.  No  other  wells  were  or  have  been 
drilled  on  the  premises.  Upon  the  remand- 
ing of  the  cause  to  the  lower  court  an  amend- 
ed petition  was  filed  setting  up  a  cause  of 
action  for  damages  as  well  as  one  for  the 
cancellation  of  the  lease.  An  answer  was 
duly  filed  and  issues  Joined.  When  the  cause 
came  on  for  the  second  trial,'  the  appellant 
moved  that  appellees  be  required  to  elect 
upon  which  of  the  two  causes  of  action  they 
would  stand;  but  the  court  denied  the  mo- 
tion. A  Jury  was  then  impaneled  to  try 
the  matter  of  damages;  but,  upon  the  clos- 
ing of  the  evidence,  the  court  withdrew  the 
cause  from  the  Jury  and  discharged  It  from 
consideration  of  the  case  for  the^  following 
reasons,  as  set  out  in  the  Journal  entry: 
"Whereupon  the  court  discharged  the  Jury 
from  further  consideration  of  the  cause  for 
the  reason  that  it  appeared  from  the  evi- 
dence that  there  was  no  case  made  out  as 
to  the  question  of  damages  alleged  in  the 
plaintiff's  first  cause  of  action,  with  any  rea- 
sonable certainty,  or  that  could  altord  plain- 
tiff any  adequate  relief;    and  the  court  re- 


serves to  Itself  all  questions  presented  In  the 
trial  of  the  case."  The  Judgment  of  the 
court  was  that  the  lease  should  be  canceled 
as  to  all  of  the  undrllled  portion  of  the 
premises,  except  the  80  acres  upon  which  the 
first  four  wells  were  drilled.  As  to  the  lat- 
ter 80,  It  was  decreed  that  if  the  appellant 
elected,  within  30  days  after  the  rendition 
of  the  Judgment,  to  pay  the  rental  or  royalty 
provided  by  the  terms  of  the  lease  from 
AprU  20,  1905,  to  the  date  of  the  Judgment, 
the  lease  would  be  deemed  to  be  valid;  oth- 
erwise it  should  stand  canceled.  In  effect, 
the  court  held  that  the  four  wells  last  drill- 
ed should,  in  the  exercise  of  reasonable  dili- 
gence, have  been  drilled  in  the  year  1904 
instead  of  in  1909.  The  appellant  was  al- 
lowed one  year  after  the  wells  should  have 
been  drilled  within  which  to  market  the  gas 
and  b%in  the  paying  of  royalties,  or  from 
AprU  20.  1905,  as  above  stated.  It  is  from 
this  Judgment  that  the  present  appeal  is 
taken  by  the  pipe  line  company. 

[1]  The  appellant  contends  that  the  amend- 
ed petition  of  the  appellees  contained  two 
Inconsistent  causes  of  action  and  that  tbe 
court  erred  in  not  requiring  an  election. 
Parties  may,  by  consent,  try  cases  In  which 
inconsistent  causes  of  action  are  Joined. 
The  nature  of  each  cause  of  action  set  out 
In  the  petition  of  appellees  was  clearly  stat- 
ed, and,  if  the  appellant  was  unwilling  to 
enter  upon  the  trial  of  them,  objection  should 
have  been  made  before  answer  was  filed. 
Without  challenging  the  right  of  the  ap- 
pellees to  unite  tbe  two  causes  of  action,  ap- 
pellant recognized  the  propriety  of  the  plead- 
ing and  answered  as  to  both  counts.  After- 
wards a  motion  to  require  an  election  was 
made,  but  the  court  concluded  to  bear  tbe 
testimony  and  overruled  the  motion.  In  a 
sense  the  causes  of  action  are  inconsistent, 
as  one  of  them  proceeds  on  the  theory  that 
the  lease  is  to  continue,  as  a  binding  obliga- 
tion, while  the  other  is  that  there  has  been 
a  forfeiture  and  It  is  to  be  o^nceled  as  to 
part  of  the  land.  Assuming  that  there  is  an 
inconsistency,  it  was  apparent  on  the  face 
of  tbe  petition,  and,  as  the  appellant  did 
ndt  raise  the  question  until  after  answer,  it 
was  a  matter  of  discretion  with  the  court 
whether  an  election  should  then  be  ordered. 
TutbiU  et  al.  V.  Skidmore  et  al.,  124  N.  Y. 
148,  26  N.   a  348. 

After  bearing  the  testimony,  the  court 
took  tbe  question  of  damages  out  of  the 
case,  which  left  only  the  single  cause  of  for- 
feiture for  trial  and  Judgment.  The  appel- 
lees explain  that  the  claim  of  damages  was 
added  to  the  petition  in  order  to  comply 
with  the  ruling  of  tlUs  court  in  the  Howerton 
Case.  According  to  that  ruling,  before  the 
appellees  could  secure  a  cancellation  of  the 
lease,  it  devolved  on  them  to  show  that  dam- 
ages could  not  be  ascertained  with  reason- 
able certainty,  and  that  therefore  that  rem- 
edy was  Inadequate.     When  appellees  were 
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offering  proof  tmder  the  count  for  damages, 
they  were  theu  demonstratlug,  as  they  were 
required  to  do,  that  the  damages  sustained 
could  not  be  measured  with  cei'taiuty.  About 
the  same  character  of  evidence  was  required 
as  to  each,  and  it  was  not  very  important 
whether  it  was  received  under  the  count  for 
damages  or  under  the  count  as  a  prerequis- 
ite to  a  forfeiture.  In  no  event  can  the  fact 
that  an  election  was  not  required  when  It 
was  asked  for  have  operated  to  the  preju- 
dice of  appellant 

[2]  It  is  contended  that  the  evidence  did 
not  warrant  the  cancellation  that  was  ad- 
Judged.  Appellant  says  that  the  lease  does 
not  expressly  provide  how  many  wells  shall 
be  sunk  on  the  land;  that,  in  the  develop- 
ment, two  dry  holes  were  drilled;  and  that 
It  had  reason  to  believe  that  further  drilling 
trould  be  attended  with  great  risk  and  many- 
dry  Iioles  be  found  and,  as  each  costs  a 
large  sum  of  money,  it  was  not  required  to 
run  that  risk.  It  is  also  said  that  the  num- 
ber of  wells  which  shall  be  sunk  on  land  is 
not  to  be  determined  by  the  landowners,  nor 
yet  by  the  courts;  but  it  is  to  be  determined 
by  the  operator  so  long  as  he  acts  in  good 
&ith.  The  lease  contains  a  stipulation  that 
the  lessee  was  to  drill  four  wells  within  sbc 
months  and  to  "continue  drilling  so  long  as 
paying  wells  are  found  or  royalties  paid." 
The  lease  contemplates  that  the  land  shall 
be  developed  with  reasonable  diligence,  and 
what  is  due  diligence  is  a  question  of  fact 
which  has  been  decided  adversely  to  the 
contention  of  appellant  Gas  Co.  v.  Jones, 
75  Kan.  18,  88  Pac.  537;  Mills  v.  H&rtz,  77 
Kan.  218,  M  Pac.  142;  Howerton  v.  Oas  Co., 
81  Kan.  553,  106  Pac.  47,  34  L.  R.  A.  (N.  8.) 
34;  Collins  v.  OU  &  Gas  Co.,  85  Kan.  483, 
118  Pac.  54. 

[3]  It  was  the  manifest  intention  that  the 
tract  leased  was  to  be  developed  for  the  mu- 
tual benefit  of  both  parties,  and  the  only 
substantial  benefit  to  be  derived  by  the  les- 
sor was  the  royalties  to  be  paid  from  drilled 
and  operated  wells.  It  was  not  enough  that 
exploration  should  be  made  and  gas  found 
and  allowed  to  remain  in  place  on  the  land. 
It  was  not  enough  that  four  wells  should  be 
drilled  within  six  months  or  any  limited  num- 
ber on  a  part  of  the  tract,  but  it  was  spe- 
cifically required  that  drilling  should  con- 
tinue with  reasonable  diligence  so  long  as 
paying  wells  could  be  found.  The  appellant 
was,  of  course,  not  required  to  develop  land 
that  had  been  tested  and  found  to  be  un- 
profitable for  operation ;  but,  if  paying  wells 
could  not  be  found  on  the  land  or  any  part 
of  it,  there  Is  no  reason  why  appellees'  ti- 
tle should  be  longer  clouded  with  a  barren 
incumbrance,  nor  any  reason  why  appellant 
should  resist  a  cancellation.  If  paying  wells 
may  be  found,  and  appellant  does  not  con- 
tinue to  drill  and  develop  with  reasonable 
diligence,  there  Is  a  violation  of  the  agree- 


mnit,  and  the  appellees  are  entitled  to  a 
cancellation.  Only  160  acres  of  the  600- 
acre  tract  bad  been  developed  to  any  ex- 
tent For  a  period  of  about  six  years  be- 
fore the  action  was  brought  there  was  no 
development  of  any  of  the  land  except  upon 
one  80-acre  tract  The  commmcement  of  the 
action  appears  to  have  spurred  appellant  to 
activity,  and  since  that  time  five  wells  have 
been  drilled  on  another  SO-acre  tract,  and  all 
but  one  of  these  were  productive.  This  can- 
not be  regarded  as  a  compliance  with  the 
terms  of  the  agreement,  and  there  was  there- 
fore a  good  basis  for  the  finding  that  appel- 
lant had  not  developed  the  land  with  rea- 
sonable diligence. 

Although  there  is  complaint,  the  court 
carefully  protected  the  rights  of  appellant  as 
to  the  80-acre  tract  that  was  developed  after 
the  litigation  was  instituted.  In  effect  the 
court  held  that  if  reasonable  diligence  had 
been  used,  this  tract  would  have  been  de- 
veloped in  1904,  and  that  a  reasonable  time 
thereafter  in  which  to  find  a  market  for  the 
gas  was  one  year,  and  so  the  court  gave  ap- 
pellant the  alternative  of  paying  the  royal- 
ties which  would  have  accrued  after  April 
2,  1905,  and  if  it  did  so  within  a  stated  time 
after  the  decree  the  lease,  as  to  this  80-acre 
tract,  would  be  upheld,  but  if  the  royalties 
were  not  so  paid  the  lease,  as  to  this  tract 
would  stand  canceled.  This  was  an  equitable 
disposition  of  the  case  and  was,  in  fact, 
suggested  in  the  answer  of  appellant,  where 
it  stated  that  if  the  court  ultimately  deter- 
mined that  rentals  or  royalties  should  be 
paid  on  any  of  the  land,  it  was  able  and 
willing  to  pay  them  and  therein  tendered 
such  payment  Now  tlmt  it  has  been  ulti- 
mately determined  tliat  payment  is  due  and 
necessary  to  the  validity  of  the  lease  on  this 
tract  the  trial  court  vrill  doubtless  accept 
the  payments  so  tendered,  although  the  time 
given  in  the  Judgment  for  payment  has  ex- 
pired. 

No  error  is  found  in  the  rulings,  and  there- 
fore the  Judgment  is  affirmed.  All  the  Jus- 
tices concurring. 

(87  Kan.  760) 

MURRAY  v.  MISSOURI  PAC.  RY.  CO. 

(Supreme  Court  of  Kansas.    July  6,  1912.) 

Appeal  and  Erbob  (i  979*)— Revibw— Obdee 
FOB  New  Trial. 

Where  it  cannot  be  said  that  the  evidence 
compelled  a  verdict  for  defendant  as  a  matter 
of  iaw,  irrespective  of  the  credit  to  be  given  the 
testimony,  the  sustaining^  without  giving  the 
ground  therefor,  of  plaintiff's  motion  for  a  new 
trial,  one  of  the  grounds  of  which  was  that 
the  verdict  was  contrary  to  the  evidence,  can- 
not be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §|  3871-3873;  Dec.  Dig.  { 
979.*] 

Appeal  from  District  Court,  Montgomery 
County. 
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Action  by  Z>  P.  Murray  against  the  Mis- 
souri Pacific  Railway  Company.  Plaintiff 
was  granted  a  new  trial,  and  defendant  ai>- 
peala.    Affirmed. 

W.  P.  Dlllard  and  0.  E.  Benton,  both  of 
Ft  Scott,  for  appellant  Cbas.  D.  Welch,  of 
Coffeyvllle,  for  appellee. 

PER  CURIAM.  Z.  P.  Murray  sued  the 
Missouri  Pacific  Railway  Company  to  recov- 
er damages  for  personal  injuries.  His  peti- 
tion alleged  that  be  signaled  an  approaching 
passenger  train  to  stop  at  a  station  by 
standing  upon  the  track  and  swinging  a 
lantern;  that  the  train  did  not  stop,  and,  as 
he  stepped  from  the  track,  bis  foot  struck  a 
piece  of  coal  lying  upon  the  platform,  caus- 
ing him  to  lose  his  balance  and  to  be  struck 
by  the  engine.  The  jury  returned  a  verdict 
for  the  defendant  The  court  granted  a  new 
trial,  and  the  defendant  appeals. 

The  motion  for  a  new  trial  included  varl- 
ous  grounds,  one  of  them  being  that  the  ver- 
dict was  contrary  to  the  evidence.  The  rec- 
ord does  not  show  upon  what'  ground  the 
court  sustained  the  motion.  Therefore  a  re- 
versal cannot  be  ordered  unless  this  court 
can  say  that  it  was  necessarily  error  to  have 
sustained  the  motion  on  any  ground  present- 
ed. An  issue  of  fact  was  Involved,  and,  for 
anything  shown  to  the  contrary,  the  trial 
court  may  have  believed  the  verdict  unjust 
because  of  impressions  derived  from  the  ap- 
pearance of  witnesses.  We  cannot  say  that 
the  evidence  compelled  a  verdict  for  the  de- 
fendant, as  a  matter  of  law.  Irrespective  of 
the  credit  to  be  given  the  testimony,  and  the 
judgment  is  therefore  affirmed.  "Unless  the 
Supreme  Court  can  see,  beyond  all  reason- 
able doubt,  that  the  trial  court  has  mani- 
festly and  materially  erred  with  reference 
to  some  pure,  simple,  and  unmixed  question 
of  law,  and  that,  except  for  such  error,  the 
ruling  of  the  trial  court  would  not  have  been 
made  as  it  was  made,  and  that  it  ought  not 
to  have  been  so  made,  the  Supreme  Court 
will  not  reverse  the  order  of  the  trial  court 
granting  the  new  trial."  City  of  Sedan  v. 
Church,  29  Ean.  190,  192.  "It  has  been  the 
unvarying  decision  of  this  court  to  permit  no 
verdict  to  stand  unless  both  the  Jury  and 
the  court  trying  the  cause  could,  within  the 
rules  prescribed,  approve  the  same."  K.  C, 
W.  &  N.  R.  Co.  V.  Ryan,  49  Kan.  1,  30  Pac. 
108. 

The  judgment  is  affirmed. 


(87  Kan.  710) 

MONGER  V.  EFFLAND  et  al 

(Supreme  Court  of  Kansas.    July  6,  1912.) 

1.  EvioBNCB    (i    264*)— Deolabation— Opin- 
ion. 

Statement  of  one  to  a  third  person,  in- 
dicating that  he  had  forfeited  a  deposit  he  had 
made  to  be  delivered  as  a  first  payment  on  the 
purchase  price  of  land,  may  be  regarded  as  his 


opinion  of  the  law,  rather  than  a  statement  of 
fact 

(Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |  1028;   Dec.  Dig.  t  264.*] 

2.  Vendob  and  Pubchaseb  (IS  17,  334*)— 
CoNTBACT— Right  to  Reject— Deposits. 
E.  negotiated  with  H.,  agent  of  M.,  for  the 
purchase  of  land  of  M.,  and  they  prepared  a 
form  of  contract  which  E.  signed;  he  at  the 
same  time  depositing  in  a  bank  money  to  be  de- 
livered as  a  first  payment  on  the  purchase  price. 
The  contract  was  sent  to  M.  who,  after  making 
changes  in  it,  signed  It  and  returned  it  with 
directions  to  have  the  abstract  brought  down 
if  E.  agreed  to  the  changes.  Held,  that  the  con- 
tract was  not  completed,  so  that  El  conld  re- 
ject it,  and,  doing  so,  was  entitled  to  withdraw 
the  deposit. 

[EM.  Note.— For  other  cases,  see  Vendoi:  and 
Purchaser,  Cent.  Dig.  |S  21,  959-980;  Dec 
Dig.  S§  17,  334.*] 

Appeal  from  District  Court,  Sumner  County. 

Submission  of  controversy  on  agreed  case 
by  J.  A.  Monger  and  Carl  Effland  and  anoth- 
er. From  an  adverse  judgment,  Monger  ap- 
peals.   Affirmed. 

F.  a;  DInsmoor,  of  Caldwell,  for  appellant 
James  V.  Humphrey,  of  Junction  City,  for 
appellees. 

PER  CURIAM.  This  was  an  agreed  case 
submitted  under  the  provisions  of  section 
6144,  Gen.  St.  1909  (Code  Civ.  Proc.  S  549). 
without  any  pleadings  and  without  the  intro- 
duction of  any  evidence  other  than  the 
agreed  statement  of  facts.  The  purpose  of 
the  action  was  to  determine  which  of  the 
parties  was  entitled  to  withdraw  the  sum  of 
$400  deposited  by  appellee  in  the  Stock  Ex- 
change Bank  of  Caldwell,  Kan.,  in  escrow, 
to  be  delivered  as  a  first  payment  on  the 
purchase  price  of  the  land  belonging  to  ap- 
pellant of  which  one  Hembrow  negotiated 
a  sale  from  appellant  to  appellee.  At  the 
time  of  the  deposit,  Hembrow  and  the  appel- 
lee prepared  a  form  of  contract  purporting  to 
set  forth  the  terms  of  the  sale  of  the  land 
from  appellant  to  appellee,  and  the  terms  of 
the  payment  therefor,  and  forwarded  the 
same  by  mall  to  appellant  in  the  state  of 
Illinois ;  the  contract  being  prepared  in  du- 
plicate and  signed  by  the  appellee  before 
mailing  to  appellant 

The  contract  was  received  by  appellant 
and  signed  and  acknowledged  in  duplicate 
after  he  had  made  changes  therein.  The 
appellant  did  not  then  claim  that  the  con- 
tract was  completed,  but  returned  it  in  dupli- 
cate to  his  agent  Hembrow,  with  a  letter 
which,  amoqg  other  things,  contained  the  fol- 
lowing: "Tou  will  note  that  I  have  made 
a  little  change  in  the  contract  and  made  it 
to  read,  'the  remaining  $5,700.00,'  Instead  of 
'the  above  specified  $5,600.00.'  I  return  both 
agreements  for  him  to  sanction,  and  also 
have  the  one  at  the  bank  changed  also.  If 
this  receives  his  indorsement  return  one  to 
me  by  return  mail.  Now  if  he  accepts  this, 
have  the  abstract  brought  down,  but  I  think 
it  Is  already.    *    *    *    Let    me    know    as 
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soon  as  you  can,  for  I  wrote  Mr.  Nelson  to 
rent  the  corn  ground,  and  be  should  kuow 
If  It  Is  sold."  On  receipt  of  the  duplicate 
contracts,  Henibrow  mailed  theni  to  the  Farm- 
er's State  Bank  at  White  City,  Kan.,  near 
n-blch  place  the  appellee  resided,  and  in- 
closed this  letter:  "Gentlemen:  Inclosed 
please  find  the  abstract  to  the  land  which 
Carl  Effland  bought.  If  he  accepts  the  con- 
tract with  the  alterations  band  him  the  ab- 
stract, but  do  not  until  he  does."  About  the 
same  time  Hembrow  wrote  the  appellee  a 
letter  in  part  as  follows:  "The  party  accept- 
ed the  contract  which  I  sent  him,  and  pays 
me  the  commission.  I  am  mailing  the  con- 
tract to  the  Farmer's  State  Bank  of  White 
City  for  you  to  go  and  get  one  of  them  if  it 
is  all  satisfactory  to  you.  •  •  •  Go  to 
the  bank  at  once,  and  look  the  contract  over, 
and  if  you  are  satisfied  it  is  all  right,  they 
will  deliver  you  one  contract  and  return 
the  other  one  to  me.  If  not,  tell  them  and 
both  contracts  will  be  returned  to  me." 
About  10  days  thereafter  the  appellee  deliv- 
ered to  the  Farmer's  State  Bank  a  letter  as 
follows:  "Gentlemen:  Concerning  matter 
of  my  agreement  with  J.  A.  Monger  of  Mc- 
Donald county,  Illinois,  I  cannot  consent  to 
any  modifications  of  that  agreement,  nor 
waive  any  of  the  conditions  or  provisions 
therein  contained,  as  he  has  not  fnmisbed 
me  the  abstract  of  title  called  for  in  the 
agreement  as  specified  therein,  and  it  was 
necessary  for  me  to  act  promptly  In  this 
matter  in  order  to  make  this  agreement  val- 
uable, the  same  is  now  declared  rescinded  by 
me.  Kindly  notify  Mr.  Monger  of  this  de- 
cision." . 

Previously  to  "sending  the  contracts  to  the 
White  City  bank,  Hembrow  notified  the  ap- 
pellee by  letter  that  the  appellant  had  ac- 
cepted the  contract.  No  Intimation  was  giv- 
en as  to  any  change  therein.  In  reply  to  said 
letter,  the  appellee  stated  that  he  would  put 
the  land  In  the  hands  of  Hembrow  for  sale 
at  a  price  stated. 

[1]  Shortly  after  the  appellee  refused  to 
accept  the  contract,  In  a  conversation  with  a 
witness  not  Interested  In  the  proceeding  he 
used  language  to  indicate  that  he  bad  for- 
feited, the  $400  in  question,  but  this  may  be 
regarded  as  his  opinion  of  the  law  applicable 
to  the  case  rather  than  to  a  statement  of 
fact. 

[2]  The  evidence  also  shows  that  an  ab- 
stract of  the  land  was  forwarded,  to  the  bank 
at  White  City  at  the  time  the  contracts  were 
forwarded  to  the  bank  by  Hembrow,  and 
that  the  appellee  called  at  the  bank  and 
asked  for  the  abstract,  and,  in  accordance 
with  the  letter  from  Hembrow  to  the  bank, 
the  bank  refused  to  deliver  the  abstract  to 
the  appellee  until  he  accepted  the  contracts. 

The  alleged  contract  si>ecified  that  appel- 
lant was  to  furnish  appellee  or  his  attorney 
.in   abstract   of   title   to   the   land   brought 


down  to  date,  showing  a  good  and  clear  title 
vested  in  him,  within  10  days  from  date  of 
the  contract,  which  was  January  28,  1909. 
It  appears  that  this  was  never  done,  and  it 
Is  one  of  the  grounds  upon  which  the  appel- 
lee refused  to  accept  or  complete  a  contract. 
The  evidence  Is  all  in  writing,  and  this  court 
has  the  same  opportunity  to  consider  and 
weigh  it  as  had  the  district  court.  We  think 
under  all  the  evidence  that  the  contract  was 
never  consummated  or- completed;  that  the 
appellee  had  a  right,  and  appellant  conceded 
to  him  the  right,  to  accept  or  reject  the  con- 
tract after  the  changes  had  been  made  there- 
in. He  rejected  the  contract  and  was  enti- 
tled to  withdraw  the  $400,  deposited  in  es- 
crow. 
The  Judgment  is  affirmed. 


(87  Kan.  486) 
SARTIN  V.  SNELIi. 
(Supreme  Court  of  Kansas.    June  8,  1912.) 

fSyttaius  ly  the  Court.) 

1.  CONSTITUTIONAI,     T>AW     (|      74*)— APPOlST- 

MENi*— Statutory  Provisions. 

Article  13,  c.  25,  General  Statutes  of  1900, 
creating  the  office  of  county  auditor  in  certain 
counties,  and  conferring  upon  the  district  court 
the  power  of  appointing  a  suitable  person  to 
such  office,  is  a  valid  exercise  of  legislative  au- 
thority. 

[EJd.  Note.— Por  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  §  124;   Dec.  Dig.  §  74.*] 

2.  COTTNTiES  (§  62*>—Offichb8— Auditor— Ap- 

POINTMEN'IV-"DlSTHICT       COUBT"— "COUBX"— 

"JunaE." 

The  Legislature  often  uses  the  words 
"court"  and  "judge,"  "district  court"  and  "dis- 
trict judge,"  without  discrimination.  "Court" 
will  be  construed  to  mean  "judge,"  and  "judge" 
will  be  construed  to  mean  "court,"  wherever 
either  construction  is  necessary  to  carry  into 
effect  the  obvious  intent  of  the  Legislature.  It 
is  held,  therefore,  that  by  the  words  "district 
court,"  as  used  in  section  1  of  the  act  in  ques- 
tion (Gen.  Stat.  1909,  §  2282),  the  Legislature 
meant  to  confer  upon  the  judge  of  the  district 
court,  in  certain  counties,  authority  to  appoint 
a  county  auditor. 

[Ed.  Note. — ^For  other  cases,  see  Counties, 
Cent.  Dig.  $§  87-90 ;   Dec.  Dig.  {  62.* 

tFor  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  p.  1678;  vol.  8,  p.  7622;  voL  4,  pp. 
3823,  3826;  vol.  8,  p.  7695.] 

3.  Counties  (8  62*)— Officers— Appointment 
— ^Auditor. 

Under  the  statute  as  amended  by  section 
1,  c.  67.  Laws  of  1876,  and  subsequent  amend- 
ments thereto,  confirmation  by  the  board  of 
county  commissioners  of  the  appointment  of  a 
county  auditor  is  not  necessary. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  §§  87-90;   Dec.  Dig.  §  62.»] 

4.  Counties  (|  62*)— Officers— Appointment 
—Auditor. 

Where  the  district  court  consists  of  two  or 
more  divisions,  the  appointment  of  a  county 
auditor,  in  order  to  be  valid,  must  be  made  by 
the  jtidges  of  the  divisions,  or  a  majority  there- 
of acting  jointly. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  §§  87-90;   Dec.  Dig.  {  62.*] 


•For  otlier .cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 


Digitized  by 


Google 


48 


125  PACIFIC  REPORTBB 


(Kan. 


.Original  proceeding  In  quo  warranto  by  U. 
S.  Sartin  against  W.  D.  Snell-  to  oust  defend- 
ant from  the  office  of  county  auditor  of  Wy- 
andotte county.    Judgment  of  ouster  ordered. 

James  F.  Getty  and  Nathan  Cree,  both  of 
Kansas  City,  for  plaintiff.  Kepllnger  & 
Trlckett,  of  Kansas  City,  for  defendant. 

PORTER,  J.  This  Is  a  proceeding  in  quo 
warranto,  in  which  the  plaintiff  seeks  to  oust 
the  defendant  from  the  office  of  county  au- 
ditor of  Wyandotte  county.  The  cause  has 
been  submitted  upon  plaintiff's  motion  for 
Judgment  on  the  pleadings.  The  facta,  as 
shown  by  the  petition  and  answer,  are  that 
on  the  20th  day  of  November,  19H,  the  de- 
fendant was  appointed  to  the  office  of  coun- 
ty auditor  by  Hon.  E.  L.  Fischer,  Judge  of 
the  first  division  of  the  distHct  court  of 
Wyandotte  county,  and  filed  bis  oath  and 
bond,  and  claims  the  right  to  the  office  un- 
der such  appointment.  The  plaintiff  was  ap- 
pointed to  the  same  office  on  February  8, 
1912,  by  the  Honorable  E.  L.  Fischer,  Judge 
of  the  first  division,  and  the  Honorable  F.  D. 
Hutchings,  Judge  of  the  second  division  of 
the  district  court,  acting  Jointly.  The  plain- 
tiff, after  taking  the  oath  of  office,  and  after 
the  approval  of  his  bond,  demanded  of  the 
defendant  the  office  and  the  books  and  docu- 
ments pertaining  thereto.  The  defendant  re- 
fuses the  demand,  and  in  his  answer  con- 
tends that,  bis  appointment  having  been 
made  by  the  district  court  and  confirmed-  by 
the  board  of  county  commissioners,  he  is 
entitled  to  hold  the  office;  that  there  is  no 
authority  in  law  for  either  a  Judge  of  the 
district  court,  or  the  Judges  of  the  divisions 
thereof,  to  make  the  appointment;  and,  fur- 
ther, that  the  plaintiff's  alleged  appointment 
to  the  office  has  never  been  confirmed  by  the 
board  of  county  commissioners,  and  ttiat 
without  such  confirmation  bis  appointment 
Is  invalid.  He  further  contends  ttiat  he 
has  been  employed  by  the  board  of  county 
commissioners  to  perform  services  of  audit- 
ing bills  and  accounts  against  the  board, 
and  in  this  connection  he  questions  the  con- 
stitutionality of  the  statute  creating  the  office 
and  providing  for  the  appointment  of  a  coun- 
ty auditor  by  the  district  court  His  main 
contention,  however.  Is  that  the  statute  creat- 
ing the  office  and  providing  for  the  method 
of  filling  it  expressly  confers  the  power  of 
appointment  upon  the  district  court,  and  not 
upon  a  Judge  or  Judges  of  the  court.  The 
act  creating  the  divisions  of  the  district 
court  in  counties  having  a  population  of 
100,000  inhabitants  contains  a  provision  that 
all  power  of  appointment  formerly  delegated 
by  law  to  the  Judge  of  the  district  court 
shall  be  exercised  Jointly  by  the  Judges  of  the 
divisions.  The  defendant  claims  that  this 
provision  does  not  apply  to  the  appointment 
of  a  county  auditor,  for  the  reason  that 
8ucb  power  was  never  delegated  to  a  dis- 


trict Judge,  but  was  conferred  only  upon  the 
district  court. 

[1]  The  first  question  to  be  considered  is 
whether  the  act  conflicts  with  the  Constitu- 
tion. If  it  be  found  invalid,  that  disposes 
of  the  case,  and  renders  unnecessary  the  de- 
termination of  the  other  questions.  It  is 
assailed  on  the  ground  that  the  Legislature 
has  no  power  to  delegate  to  or  Impose  upon 
the  courts  the  authority  to  appoint  an  au- 
ditor. It  la  conceded  that  courts  may  be 
given  authority  to  appoint  such  officers  as 
are  necessary  to  the  existence  of  a  court, 
as  a  clerk,  or  reporter,  or  bailiff,  or  an  of- 
ficer necessary  to  enable  the  court  to  trans- 
act business,  such  as  a  prosecuting  attor- 
ney. But  It  is  contended  that,  as  the  duties 
performed  by  a  county  auditor  have  no  con- 
nection with  the  functions  of  the  district 
court,  the  Legislature  cannot,  without  min- 
gling the  powers  of  the  different  branches 
of  government,  Impose  upon  the  court  the 
authority  to  appoint  stlch  an  officer.  The 
law  creating  the  office  of  county  auditor, 
and  authorizing  the  district  court  to  appoint 
auditors  in  certain  classes  of  counties  has 
been  in  existence  since  1872,  and  a  serious 
burden  rests  upon  him  who,  at  this  late  day, 
seeks  to  establish  its  invalidity.  In  1872  the 
Legislature  passed  an  act  creating  the  of- 
fice of  county  auditor  in  all  counties  contain- 
ing over  30,000  inhabitants.  Laws  1872,  c. 
67.  The  first  section  required  tliat  the  au- 
ditor be  appointed  by  the  district  court  and 
confirmed  by  the  board  of  county  commis- 
sioners. In  1874  this  section  was  amended 
(Laws  1874,  c.  56),  so  as  to  provide  that  the 
auditor  be  appointed  by  the  district  court 
"in  conjunction  with  the  probate  court,  the 
county  attorney  of  such  county,  and  con- 
firmed by  the  board  of  county  commission- 
ers." The  Legislature  of  1876  passed  two 
acts  amending  section  1.  The  first  changed 
the  whole  plan  of  appointment,  and  provid- 
ed that  in  all  counties  having  over  25,000 
Inhabitants  a  county  auditor  should  be  ap- 
pointed "by  the  probate  court,  of  the  Judicial 
district"  in  which  the  county  was  embraced. 
Laws  1876,  c.  66.  There  was  evidently  a 
mistake  In  the  description  of  the  court,  and 
at  the  same  session  this  chapter  was  repeal- 
ed, and  chapter  67,  Laws  1876,  enacted,  by 
which  the  power  of  appointment  was  placed 
upon  "the  district  court" ;  nothing  being  said 
as  to  confirmation  by  the  county  board. 
Section  1  of  the  act  has  been  amended  at 
various  times  since  1876,  and  the  classifica- 
tion of  counties  to  which  the  act  applies 
changed,  as  in  chapter  87,  Laws  of  1891, 
which  makes  the  act  apply  to  counties  hav- 
ing over  45,000  Inhabitants;  but  the  language 
of  the  section  remains  the  same,  and  directs 
the  appointment  by  the  district  court,  and 
no  longer  requires  confirmation  by  the  coun- 
ty board.  During  all  the  time  the  law  has 
been  In  operation,  county  auditors  have  been 
appointed  in  the  counties  embraced  in  the 
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dasB  defined  by  the  various  acts,  except,  we 
believe.  In  two  instances.  Mr.  justice  Ben- 
son, when  Judge  of  tbe  Fourth  Judicial  dis- 
trict, refused  to  appoint  an  auditor  for  Doug- 
las county,  and  Judge  Spllman,  of  the  Twen- 
ty-First district,  refused  to  appoint  one  for 
Osage  county;  tbe  Judge,  in  each  instauce, 
holding  that  the  duty  Is  one  which  the  Leg- 
islature lacked  the  power  to  compel  a  court 
or  Judge  thereof  to  perform. 

A  strong  argument  can  be  adduced  against 
tbe  fitness  and  propriety  of  making  the 
courts  the  dispensers  of  public  patronage, 
which,  in  tbe  language  of  Judge  Spllman, 
in  the  opinion  In  the  Matter  of  the  Appoint- 
ment of  a  County  Auditor  for  Osage  Coun- 
ty, reported  in  tlie  Kansas  Law  Journal  (vol- 
ume 2,  p.  57),  "does  violence  to  all  our  ideas 
of  Judicial  propriety,  and  confers  a  power 
upon  the  courts  which  must  always  prove 
onbarrasslng,  and,  even  If  wisely  exercised, 
must  Inevitably  tend  to  lessen  the  respect 
felt  by  the  people  for  the  purity  and  digni- 
ty of  the  Judiciary."    Page  58. 

However  we  may  disagree  with  the  Leg- 
islature as  to  the  propriety  of  the  law,  we 
must.  If  possible,  uphold  its  validity.  The 
fact  that  It  has  remained  upon  the  statute 
hooka  for  40  years,  receiving  from  time  to 
time  further  legislative  consideration  and 
sanction,  adds  to  tbe  requirement  that  ur- 
gent reasons  be  found,  before  it  shall  be 
declared  unconstitutionaL  The  mere  fact 
that  a  Judge  of  the  district  court  could  not 
be  compelled  to  comply  with  its  provisions, 
or  be  held  to  have  forfeited  hia  office  by  a 
fiiUare  or  refusal  to  obey  the  statute,  is  of 
DO  importance  in  determining  whether  or 
not  the  statute  is  a  valid  exercise  of  legis- 
lative authority.  In  State  ex  rel.  v.  Brown, 
Probate  Judge,  8S  Kan.  167,  10  Pac.  694, 
which  was  an  action  in  quo  warranto  to 
forfeit  the  right  of  Brown  to  exercise  the 
office  of  probate  Judge  of  Coffey  county,  be- 
cause of  an  alleged  failure  to  perform  cer- 
tain duties  Imposed  by  section  3,  c.  8,  Spe- 
cial Session  Laws  of  1874,  requiring  the  pro- 
bate Judge  once  in  each  quarter  to  examine 
and  count  the  funds  in  the  bands  of  the 
county  treasurer,  it  was  held  tliat  in  the 
perforinance  of  the  duty  of  examining  the 
accounts  of  the  county  treasurer  the  probate 
Judge  is  not  acting  either  as  a  judge  or  as 
a  court,  and  that  his  failure  to  comply  with 
the  statute  imposing  such  new  duty  fur- 
nished no  ground  of  forfeiture  of  his  o£ace 
as  probate  Judge. 

In  State  v.  Dnrein,  70  Kan.  13,  80  Pac.  987, 
involving  the  provisions  of  the  statute  im- 
posing upon  the  probate  Judge  authority  to 
grant  permits  for  thfe  sale  of  intoxicating 
liquors,  It  was  said  in  the  opinion:  "The 
duties  to  be  discharged  are  cast  upon  the 
person  at  the  time  holding  the  office  of  pro- 
bate Judge,  and  not  upon  him  as  probate 
judge,  or  upon  the  probate  court"  70  Kan. 
41,  80  Pac  996. 

iajp.-4 


[2]  Conceding  that  the  Leg^Iature  nas  no 
authority  to  compel  the  district  court,  or  the 
district  Judge,  to  perform  duties  which  are 
not  Judicial  in  their  nature,  tbe  refusal  or 
neglect  to  perform  which  would  constitute 
a  dereliction  of  official  duty,  or  subject  tbe 
Judge  to  forfeiture  of  his  Judicial  office,  may 
it  not  be  a  valid  exercise  of  legislative  au- 
thority to  Impose  upon  the  district  Judge 
the  power  to  appoint  an  officer  whose  du- 
ties liave  no  relation  to  or  connection  with 
tbe  court  or  Judge,  leaving  it  to  tbe  Judge 
to  decide  fdr  Iiimself  whether  he  will  exer- 
cise or  refuse  to  exercise  the  power?  It  may 
be  conceded  that  the  duties  of  a  county  au- 
ditor, as  prescribed  by  the  statute,  have 
no  relation  to  any  of  the  functions  of  the 
district  court,  and  that  a  Judge  of  such  court 
could  not,  by  miandamus,  be  compelled  to 
perform  the  duty  Imposed  by  the  statute,  and 
that  his  refusal  would  not  be  subject  to  re- 
view, and  would  not  work  a  forfeiture  of  his 
office  as  Judge.  We  Construe  the  act  as  im- 
posing the  power,  not  upon  the  court,  but  up- 
on the  Judge,  notwithstanding  the  statute  de- 
clares that  the  appointment  shall  be  made 
by  the  district  court  The  Legislature  often 
uses  the  words  "court"  and  "Judge  of  tbe 
court,"  "district  court"  and  "judge  of  the  dis- 
trict court"  without  discrimination.  When- 
ever the  power  or  duty  imposed  is  found, 
from  a  consideration  of  tbe  object  and  pur- 
poses of  the  act,  to  be  one  which  is  more 
properly  the  function  of  the  court  it  will  be 
so  construed;  and  whenever  It  is  manifest 
that  tbe  Legislature  meant  the  Judge,  and 
not  ttie  court,  that  meaning  will  be.  applied 
to  the  words,  in  order  to  carry  out  the  legis-  - 
latlve  intent  "Court"  will  always  be  inter- 
preted to  mean  "Judge,"  when  necessary  to 
carry  Into  effect  the  intention  of  the  Legis- 
lature. Railroad  Co.  v.  McDonald,  79  Miss. 
641,  81  South.  417,  418;  Porter  v.  Flick,  60 
Neb.  773,  84  N.  W.  262;  Von  Schmidt  v.  Wld- 
ber,  99  Cal.  511,  34  Pac.  109;  Michigan  Cen- 
tral Railroad  Co.  v.  Northern  Indiana  Rail- 
road Co.,  3  Ind.  239;  Rogers  v.  Beauchamp  et 
al.,  102  Ind.  33,  1  N.  E.  185;  Lee  v.  Nelson, 
4  G.  Greene  (Iowa)  348  (where  it  was  said 
they  are  convertible  terms) ;  11  Cyc.  655,  656; 
2  Words  and  Ph.  Jud.  Def.  p.  1678. 

Obviously  the  Legislature  had  no  thought 
of  having  the  appointment  made  by  the  court, 
but,  reposing  confidence  in  the  integrity  and 
discretion  of  tbe  person  who  happened  to 
hold  the  office  of  judge  of  the  district  court 
intended  that  he  personally  should  name  tbe 
auditor.  The  power  conferred  is  not  in  any 
sense  Judicial,  because  the  office  in  no  man- 
ner affects  the  business  or  functions  of  the 
court  One  argument  made  by  the  defendant 
in  support  of  bis  contention  that  the  power 
was  intended  to  be  imposed  upon  the  court 
and  not  upon  the  Judge,  is  based  upon  tbe 
fact  that  tbe  Legislature,  at  an  earlier  ses- 
sion, expressly  conferred  the  power  of  ap- 
pointment upon  the  district  Judge,  in  provid- 
ing for  filling  vacancies  in  the  office  of  coun- 
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ty  attorney.  But  It  Is  manifest  that  in  botb 
instances  the  legislative  intent  was  to  impose 
the  power  upon  the  judge,  and  not  upon  the 
court. 

There  is,  after  all,  nothing  very  anomalous 
in  the  plan  devised  for  the  selection  of  a 
county  auditor,  when  we  consider  that  in 
Kansas  various  ways  are  employed  for  the 
selection  of  public  officers.  Some  must  be 
chosen  at  a  general  election,  in  obedience  to 
constitutional  requirements;  others  may  be 
appointed;  and  the  Legislature  has  by  no 
means  restricted  the  power  of  appointment 
in  all  cases  to  the  executive  branch  of  gov- 
ernment. On  the  contrary,  by  a  rather  anom- 
alous arrangement,  which,  so  far  as  we  are 
aware,  does  not  obtain  in  any  other  state, 
several  important  state  officers  are  chosen 
neither  at  an  election  by  the  people  at  large, 
nor  by  the  executive  power.  For  instance, 
the  secretary  of  agriculture,  recognized  by 
the  Legislature  as  a  state  officer,  with  pow- 
ers and  duties  imposecf  upon  him,  and  with 
an  annual  salary  of  $3,500,  is  chosen  by  the 
members  of  the  State  Agricultural  Society 
at  its  annual  meeting.  The  membership  of 
this  society  is  composed  of  delegates  from 
county  or  district  agricultural  societies.  Usu- 
ally less  than  100  persons  attend  the  an- 
nual meeting  and  participate  in  the  election 
of  the  secretary.  The  Legislature,  in  fact, 
has  simply  adopted  the  voluntary  associa- 
tion, Ijnown  as  the  State  Agricultural  Soci- 
ety, and  annually  makes  appropriations  to 
provide  salaries  for  the  secretary  and  assist- 
ants appointed  by  him,  and  for  the  publica- 
tion and  distribution  of  his  reports  and  pam- 
phlets. The  State  Historical  Society  is  a 
voluntary  association,  of  which  any  person 
in  the  state  may  become  an  active  member 
on  the  payment  of  a  fee  of  $1  annually,  or, 
■  by  payment  of  ?10,  may  become  a  life  mem- 
ber. There  are  160  life  members  and  300  ac- 
tive members,  people  of  both  sexes,  from  in- 
fancy to  old  age.  The  annual  meeting  in 
.January  Is  usually  attended  by  less  than  100 
persons,  a  majority  of  whom  elect  a  secretary 
for  one  year.  The  Legislature  some  years 
ago  adopted  this  association  as  one  of  the 
departments  of  state  government,  and  each 
successive  Legislature  has  appropriated  funds 
to  pay  the  salaries  of  the  secretary  of  the 
Foclety  and  assistants  and  employes  appoint- 
ed by  him,  and  has  made  provision  for  the 
nublicatlon  of  the  secretary's  reports,  and  for 
securing  and  caring  for  objects  of  historical 
interest,  and  for  gathering  historical  data. 

Another  instance  is  the  office  of  commis- 
sioner of  labor.  He  is  chosen,  at  an  annual 
meeting  of  delegates  to  the  Society  of  Labor 
and  Industry,  as  secretary  of  the  society, 
and,  by  an  act  of  the  Legislature,  is  made 
state  labor  commissioner.  Whenever  seven 
or  more  laborers,  worlilngmen,  miners,  rail- 
way employes,  or  mechanics,  or  other  wage- 
earners,  shall  organize  as  a  labor  organiza- 
tion for  the  improvement  of  labor  conditions. 


the  society  Is  entitled  to  send  to  the  annual 
meeting  a  delegate  for  each  50  members  or 
fraction  thereof;  and  this  meeting  selects 
the  officer  who  is  to  become  an  officer  of  the 
state.  The  Legislature  appropriates  money 
for  his  salary,  and  provides  for  the  perform- 
ance of  his  duties.  Titus  v.  Sherwood,  81 
Kan.  870,  106  Pac.  1070. 

The  secretary  of  the  State  Horticultural 
Society  is  chosen  by  the  members  of  that 
voluntary  association,  and  becomes  thereby 
a  state  officer,  whose  duties,  poWer,  and 
emoluments  are  prescribed  by  the  Legisla- 
ture. The  state  mine  inspector  is  chosen  in 
the  same  manner  at  an  annual  meeting  of 
the  State  Association  of  Miners,  made  np 
of  delegates  from  voluntary  associations  of 
persons  engaged  in  the  occupation  of  mining 
coal,  for  wages.  The  person  chosen  by  the 
annual  meeting  as  secretary  of  the  associa- 
tion thereby  becomes  state  mine  Inspector. 

Whether  these  voluntary  associations, 
which  are  all  incorporated  under  the  laws 
of  the  state,  could  be  compelled  to  hold 
elections  and  exercise  the  power  thus  con- 
ferred npon  them,  in  case  of  neglect  or  re- 
fusal so  to  do,  is  a  question  which  has  nev- 
er been  raised.  So  long  as  the  power  la  ex- 
ercised and  the  offices  are  filled  in  the  man- 
ner prescribed  by  the  Legislature,  no  one 
will  doubt  the  right  of  the  persons  so  chosen 
to  hold  their  offices.  The  Constitution  con- 
tains no  inhibition  upon  the  power  of  the 
Legislature  to  provide,  as  It  may  deem  best, 
the  method  for  the  appointment  of  officers 
whose  election  or  appointment  is  not  other- 
wise provided  for.  On  the  other  band,  the 
Constitution  (article  16,  i  1)  expressly  de- 
clares that  "all  officers  whose  election  or 
appointment  is  not  otherwise  provided  for 
shall  be  chosen  or  appointed  as  may  be  pre- 
scribed by  law."  It  wUl  thus  be  seen  that 
the  Constitution  has  placed  in  the  Legisla- 
ture the  power  to  regulate  the  mode  of  ap- 
pointing officers,  not  otherwise  provided 
for.  In  view  of  the  power  thus  expressly 
conferred  upon  the  Legislature,  it  seems  un- 
necessary to  refer  specially  to  cases  from 
other  states,  though  numerous  decisions 
might  be  cited  where,  under  Constitutions 
similar  to  ours,  the  authority  of  the 'Legis- 
lature to  confer  upon  judges  and  courts  the 
power  to  appoint  Inferior  officers,  whose  du- 
ties have  no  connection  with  the  functions 
of  courts,  is  recognlz^.  People  ex  rel.  v. 
Hoffman  et  al.,  116  111.  587.  5  N.  B.  596,  8 
N.  E.  788,  56  Am.  Rep.  793;  "People  v. 
Board  of  Supervisors,  223  111.  187,  79  N.  E. 
123;  People  v.  Evans,  247  111.  547,  93  N.  E. 
388;  City  of  Indianapolis  t.  State  ex  rel., 
172  Ind.  472,  88  N.  B.  687;  In  re  Appoint- 
ment of  Reviser,  141  Wis.  592,  124  N.  W. 
070,  18  Ann.  Cas.  1176. 

Upon  the  question  whether  the  power  to 
appoint  to  office  Is  a  legislative,  executive, 
or  judicial  function,  the  late  Mr.  Freeman, 
in  a  monographic  note  to  People  v.  Free- 
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man,  80  Oal.  233,  22  Pae.  173,  18  Am.  'St 
Rest.  122,  used  the  following  language:  "The 
truth  Is  that  the  power  of  appointing  or 
eleotlng  to  office  does  not  necessarily  or  or- 
dinarlly  belong  to  either  the  legislative,  the 
executive,  or  the  Judicial  department  It  Is 
commonly  exercised  by  the  people;  but  the 
Legislature  may,  as  the  lawmaking  power, 
when  not  restrained  by  the  Constitution, 
provide  for  its  exercise  by  either  depart- 
ment of  the  government  or  by  any  person 
or  association  of  persons  whom  it  may 
Glioose  to  designate  for  that  purpose.  It  is 
an  executive  function  when  the  law  has 
committed  It  to  the  e:(ecutive,  a  legislative 
function  when  the  law  has  committed  it  to 
the  Legislature,  and  a  judicial  function,  or 
at  least  a  function  of  a  judge,  when  the 
law  has  committed  it  to  any  member  or 
members  of  the  judiciary."  13  Am.  St  Rep. 
122,  130.  It  is  apparent  therefore,  that  it 
la  a  valid  exercise  of  legislative  authority  to 
impose  upon  the  judge  of  the  district  court 
the  power  of  appointing  a  county  auditor. 

[4]  The  law  being  constitutional,  there  re- 
mains the  question  as  to  who  shall  make  the 
appointment  in  counties  where  there  are  two 
or  more  Judges  of  the  district  court  In 
1909  an  act  •relating  to  district  courts  and 
courts  of  common  pleas  was  passed,  by 
which  provision  was  made  for  two  divisions 
of  the  district  court  until  1913,  when  the  act 
creating  the  court  of  common  pleas  should 
expire  by  limitation,  at  which  time  the  act 
provides  that  the  district  court  in  such 
counties  tshall  consist  of  three  divisions. 
The  act  (Laws  1909,  c.  112;  Gen.  Stat  1909, 
H  2445-2458)  applied  to  counties  having 
100,000  Inhabitants,  and  at  present  affects 
Wyandotte  county  alone.  Section  4  of  the 
act  provides  as  follows:  "All  powers  of  ap- 
pointment not  herein  provided  for,  which 
are  delegated  by  law  to  the  judge  of  the 
district  court  shall  be  exercised  jointly  by 
the  Judges  of  the  divisions,  or  a  majority 
thereof." 

[3]  The  appointment  of  the  defendant  by 
the  Judge  of  the  first  division  is  therefore 
void,  and  the  appointment  of  the  plaintiff 
by  the  Joint  act  of  the  judges  of  both  divi- 
sions la  valid.  Section  1  of  the  act  of  1872, 
as  we  observed,  required  the  appointment 
to  be  confirmed  by  the  board  of  county 
commissioners.  The  section  was  afterwards 
amended  at  various  times,  and  the  provision 
requiring  confirmation  stricken  out  The 
Legislature,  however,  never  saw  fit  to  change 
the  language  of  section  2,  which  still  reads, 
"and  after  his  confirmation  by  the  county 
board  as  herein  provided."  Since  the 
amendment  of  section  1,  there  Is  nothing 
for  these  words  to  operate  upon.  All  pro- 
vision for  confirmation  was  repealed  by  the 
change  in  section  1;  and,  obviously,  the 
Legislature  overlooked  the  presence  of  the 
words  in  section  2  which  refer  to  confirma- 


tion. No  confirmation  being  necessary,  it 
follows  that  plaintiff  Is  entitled  to  the  of- 
fice, and  judgment  of  ouster  against  the  de- 
fendant wiU  be  ordered.  All  the  Justices 
concurring. 

(87  Kan.  6(H> 

BIDDLE    T.    LEAVENWORTH    LIGHT, 

HEAT  &  POWER  CO.  et  aL 

(Supreme  Court  of   Kansas.     July   6,  1912.) 

(BvUaJnu  by  tke  Court.) 

1.  Electricity  (§  !»•)— Action  for  Injusiks 
— Negligence. 

Under  the  circumstances  proven  in  this 
case,  the  building  and  maintaining  by  two  cor- 
porations of  a  line  of  telephone  wires  and  a 
line  of  light,  beat,  and  power  wires,  the  lat- 
ter charged  with  2,200  volts  of  electricity,  par- 
allel and  within  10  or  12  inches  of  each  other. 
Is  sufficient,  prima  facie,  to  justify  a  jury  in 
finding  each  of  such  corporations  negligent  in 
so  maintaining  such  wires  and  responsible  for 
such  damages  as  th«y  find  resulted  therefrom. 
[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  {  11;    Dec.  Dig.  |  19.*] 

2.  Master  and  Servant  (§§  288.  289*)— In- 
juries TO  Servant — Contributory  Neou- 
OENCE— Assumed  Risk. 

The  mere  fact  that  a  workman,  employed 
by  a  telephone  company,  in  the  dipcharge  of  his 
duty  ascends  one  of  the  telephone  poles  in  obe- 
dience to  the  orders  of  a  superior  officer  to 
make  a  certain  adjustment  of  the  telephone 
wires,  in  the  performance  of  which  his  hand 
came  in  contact  with  the  highly  charged  wire 
and  he  was  thereby  instantly  killed,  does  not, 
under  all  the  evidence  in  this  case,  compel  the 
inference  that  he  was  guilty  of  contributory 
negligence  or  that  he  assumed  the  risk  of  in- 
jury in  performing  such  labor. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {$  1005,  1068-1088,  1089, 
1090,  1092-1132;   Dec.  Dig.  Si  288,  289.*] 

Appeal  from  District  Court,  Leavenworth 
County. 

Action  by  Isabella  Biddle  against  the  Leav- 
enworth Light,  Heat  &  Power  Company  and 
another.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

Floyd  E.  Harper,  of  Leavenworth,  and 
Gleed,  Hunt,  Palmer  &  Gleed,  of  Topeka,  for 
appellants.  A.  E.  Dempsey,  of  Leavenworth, 
for  appellee. 

SMITH,  J.  The  appellee  brought  this  ac 
tion  against  the  appellants  to  recover  dam- 
ages for  the  death  of  her  husband.  In  her 
petition  she  alleged:  That  the  appellants 
had  sunk  poles  and  maintained  wires  there- 
on for  tbeir  respective  uses  along  a  certain 
public  alley  in  the  city  of  Leavenworth.  That 
the  poles  of  the  appellants  alternate,  and  that 
the  wires  of  the  respective  companies  were 
by  them  negligently  and  carelessly  strung 
and  maintained  parallel  and  in  close  proxim 
Ity  with  each  other.  .That  the  electric  wires 
of  the  Light,  Heat  &  Power  Company  were 
charged  with  about  2,200  volts  of  electric- 
ity and  were  defectively  and  insufficiently 
insulated,  and  that  at  a  certain  point  on  the 
line  where  "Can  pole  3"  of  the  Telephone 
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Company  ■was  located,  and  where  the  death 
occurred,  the  insulation  on  the  wires  of 
the  Light,  Heat  &  Power  Company  had  been 
negligently  permitted  to  deteriorate,  become 
defective,  abraded,  and  worn  off — all  of 
which  facts  were  known  to  the  appellants, 
or  conld  hare  been  known  to  them  with  the 
exercise  of  proper  care.  That  while  the 
appellee's  husbaud  was  In  the  employ  of  the 
Telephone  Company,  and  while  In  the  line  of 
his  duty  as  such  employ^  at  the  place  de- 
scribed, and  while  he  was  exercising  due  care 
on  his  part,  he  came  in  contact  with  the 
wires  of  the  appellants  bo  maintained  and 
charged  with  electricity  and  received  there- 
from a  fatal  shock  from  the  effects  9f  which 
he  Instantly  died. 

The  appellants  each  attacked  the  petition 
by  motion  to  make  it  more  definite  and  cer- 
tain, and,  upon  the  overruling  of  such  mo- 
tions, each  filed  a  general  demurrer  to  the 
petition  which  was  also  overruled.  Each  ap- 
pellant thereupon  separately  answered.  A 
Jury  trial  was  had,  special  findings  were 
made,  and  a  general  verdict  against  each  of 
the  appellants  Jointly  for  $10,000  damages 
was  rendered.  Separate  motions  for  new 
trial  were  made  and  overruled,  and  Judg- 
ment was  rendered  according  to  the  verdict. 

The  appellants  make  74  separate  assign- 
ments of  error.  The  number  Is  confusing, 
but  we  will  attempt,  without  following  the 
numbers  consecutively,  to  consider  all  of  the 
substantial  questions  involved. 

The  petition  might  have  been  made  more 
elaborate  and  definite  as  to  certain  facts  to 
which  the  motions  of  the  appellants  are  di- 
rected, but  there  was  no  error  in  overrul- 
ing the  motions  for  the  reason  that  it  is 
evident  from  the  situation  of  the  parties 
that  the  facts  claimed  to  be  omitted  were 
within  the  knowledge  of  the  appellants  rath- 
er than  of  the  appellee.  The  appellants  did 
not  see  fit  to  stand  upon  the  adverse  ruling 
upon  the  demurrers  to  the  petition,  and  we 
think  the  petition,  liberally  construed  as  It 
should  be,  states  a  cause  of  action. 

[1]  The  evidence  and  findings  of  the  Jury 
show  that  the  respective  wires  of  the  Tele- 
phone Company  and  the  Light,  Heat  &  Pow- 
er Company  were  strung  in  the  same  line  up- 
on alternate  poles  in  such  manner  that,  when 
taut,  the  wires  were  only  10  to  12  inches 
apart,  and  that  the  wires  of  the  Light,  Heat 
&  Power  Company  were  constantly  charged 
with  about  2,200  volts  of  electricity. 

It  also  appears  that  the  Telephone  Com- 
pany had  men  constantly  employed  to  reme- 
dy interruptions,  called  "troubles"  in  the  op- 
eration of  its  wires,  and  it  is  apparent  that 
such  "troubles"  could  generally  .only  be  rem- 
edied by  ascending  thef  telephone  poles,  and 
that  in  so  doing  the  men  would  be  brought 
in  close  proximity  to  the  charged  wires  of 
the  Light,  Heat  &  Power  Company;  that 
in  damp  weather,  such  as  existed  at  the 
time  of  the  accident  in  question,  it  appears 
that  no  known  Insulation  of  a  highly  charg- 


ed wire  is  a  sufficient  piotecticn  from  In- 
Jury  to  any  person  coming  in  cont<»ct  there- 
with. The  evidence  shows  that  the  wires 
of  the  Light,  Heat  &  Power  Company  were 
insulated  by  a  rubber  covering  which  Is  as 
perfect  Insulation  as  science  and  experience 
has  developed,  but  that  one  wire,  which 
had  sagged  about  five  Inches  and  caught 
upon  a  glass  upon  the  telephone  pole,  had 
the  insulation  burned  or  rubbed  off  for  a 
space  of  about  an  inch  or  an  Inch  and  a 
half. 

It  is  agreed  that  the  deceased  came  to  his 
death  by  his  hand  coming  In  contact  with 
the  wire  of  the  Light,  Heat  &  Power  Com- 
pany, but  whether  It  was  at  the  point  where 
the  wire  was  denuded  was  not  shown.  There 
is  evidence  that,  in  the  condition  of  weather 
which  existed  at  the  time.  If  a  person's  body 
were  "grounded" — that  Is,  brought  in  con- 
tact with  a  wet  pole  or  wire  extending  Into 
the  ground — that  contact  with  the  charged 
wire,  even  if  the  insulation  covered  the  wire, 
would  be  extremely  dangerous. 

If  the  Jury  regarded  these  facts,  -of  which 
there  was  at  least  some  evidence,  as  estab- 
lished, as  from  the  verdict  they  evidently 
did,  they  were  Justified  In  finding  that  each 
of  the  appellants  was  negligent  in  construct- 
ing and  maintaining  the  wires  In  the  relative 
position  described;  that  some  such  accident 
should  have  been  anticipated  from  the  situ- 
ation and  guarded  against 

The  proven  fact  that  the  wires  of  the 
Light,  Heat  ft  Power  Company  were,  soon 
after  the  accident,  stretched  upon  poles  five 
feet  higher  than  at  the  time  of  the  accidkit, 
and  that  the  telephone  wires  remained  upon 
the  same  poles  as  before.  Is  some  evidence 
that  the  companies  knew  how  to  avoid  the 
danger  and  knew  that  the  previous  position 
of  the  wires  was  dangerous. 

The  answer  set  up  the  defense  of  contrib- 
utory negligence,  and,  if  there  was  a  prima 
facie  case  of  negligoice  on  the  part  of  the 
appellants,  the  burden  of  proving  contribu- 
tory negligence  on  the  part  of  the  deceased 
devolved  upon  them. 

How  the  hand  of  the  deceased  happened 
to  come  In  contact  with  the  charged  wire  la 
not  disclosed  by  the  evidence.  No  one  saw 
him  at  the  moment  of  the  accident  The 
contact  and  death  were  Instantaneous.  At 
the  time  of  the  accident  the  deceased  stood 
with  one  foot  upon  a  bolt  Inserted  In  the 
telephone  pole  and  the  other  leg  thrown  over 
a  guy  wire  extending  from  near  the  top  of 
the  pole  to  the  ground,  thus  making  his 
body  "grounded,"  as  It  Is  called,  both  through 
the  guy  wire  and  the  wet  telephone  pole; 
there  having  been  a  heavy  rain  the  night  pre- 
vious to  the  accident 

The  evidence  shows  that  the  deceased  was 
an  experienced  man  In  the  business  in  which 
he  was  engaged;  that  he  had  been  in  the 
employ  of  the  Telephone  Company  eleven 
years,  four  years  of  which  he  was  foreman  of 
the  linemen;    and  had  also  been  one  year 
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In  the  employ  of  the  Ligbt,  Heat  &  Power 
Company,  though  In  what  capacity  he  served 
the  latter  company  Is  not  shown. 

[I]  Both  Instinct  and  reason  Impel  every 
human  being  to  self-preservation  and  to  the 
avoidance  of  danger,  and  these  well-known 
facts  compel  the  presumption  that  the  de- 
ceased used  reasonable  care  to  avoid  injury 
to  himself.  And,  in  the  absence  of  evidence 
to  the  contrary,  this  presumption  was  sof- 
fldent  to  Justify  the  Jury  In  finding  that  the 
deceased  was  not  guilty  of  contributory  neg- 
ligence. It  is  agreed  that  the  accident  re- 
sulted from  the  hand  of  the  deceased  coming 
in  contact  with  a  wire  of  the  Light,  Heat  & 
Power  Company.  The  wire  sagged  about 
five  Inches,  thus  bringing  it  within  five  to 
seven  Inches  of  the  telephone  wire.  When 
the  sagging  occurred  Is  not  shown  otherwise 
than  inferentlally,  in  this,  that  the  service  on 
the  telephone  wires  was  Interrupted  only  on 
the  morning  of  the  accident,  and  efforts  had 
been  made  by  employes  of  the  telephone  com- 
pany to  discover  the  cause  of  the  interrup- 
tion without  success.  The  trouble  was  lo- 
cated in  the  vicinity  where  the  accident  aft- 
erwards occarred. 

By  the  direction  of  the  city  manager  the 
deceased  had  been  sent  early  in  the  after- 
noon to  wire  around  the  Interruption  so  as 
to  resume  the  service.  Very  shortly  before 
the  accident,  he  discovered  that  a  wire  of 
the  Light,  Heat  &  Power  Company  was 
canght  under  a  Iglass  on  a  telephone  pole 
and  he  had  released  it  Immediately  there- 
upon communication  over  the  telephone  wire 
could  be  resumed.  He  had  telephoned  to 
the  office  of  the  Telephone  Company  of  the 
discovery  of  the  interruption  and  almost  im- 
mediately thereafter  the  shoclc  occurred.  It 
was  primarily  the  duty  of  the  Light,  Heat  & 
Power  Company  to  have  discovered  and  re- 
moved this  interruption.  Neither  the  Tele- 
phone Company  nor  the  deceased  knew  what 
the  trouble  was  nor  the  danger  of  discover- 
ing and  removing  it  until  about  the  moment 
the  accident  occurred.  It  cannot  be  said, 
therefore,  that  the  deceased  luew  and  as- 
sniued  the  risk  of  the  danger  that  resulted 
fataUy  to  him.  The  cause  of  the  injury, 
therefore,  must  be,  as  alleged  in  the  peti- 
tion, and  as  directly  or  inferentlally  found  in 
the  verdict,  that  the  appellants  were  both 
gnilty  of  negligence  in  stringing  and  main- 
taining their  respective  wires  in  such  close 
proximity. 

It  is  said  that  the  Telephone  Company 
erected  the  poles  and  stretched  their  wires 
first,  and  that  the  light.  Heat  &  Power 
Company  afterwards  erected  their  poles  and 
stretched  their  wires,  pnd  that  therefore  the 
Telephone  Company  Is  not  responsible  for 
the  proximity  of  the  wires.  Each  of  the 
companies  was  equally  entitled  to  the  use  of 
the  alley  for  the  purpose  of  setting  its  poles 
and  stretching  Its  wires,  yet,  on  the  principle 


that  one  should  so  use  his  own  property  as 
not  unnecessarily  to  injure  the  rights  of 
others.  It  could  hardly  be  contended  that  the 
Telephone  Company,  in  view  of  the  evident 
danger  to  its  employes  in  the  discharge  of 
their  duties,  could  not  have  prevented  the 
Light,  Heat  &  Power  Company  from  string- 
ing and  maintaining  its  wires  in  such  close 
proximity  to  the  telephone  wires.  And  from 
the  fact  that  it  was  not  done,  the  jury  may 
have  rightly  Inferred  that  the  stringing  and 
maintaining  of  the  wires  of  the  Light,  Heat 
&  Power  Company  In  the  manner  in  which  it 
was  done  was  with  the  acquiescence  and  con- 
sent of  the  Telephone  Company,  and  it  was 
equally  the  fault  and  negligence  of  each  that 
the  wires  were  so  maintained,  and  each  was 
equally  responsible  for  the  injury  that  re- 
sulted therefrom. 

The  special  findings  of  the  jury  and  the 
general  verdict  were  all  In  favor  of  the  ap- 
pellee, and,  without  adverting  to  each  objec- 
tion separately,  we  have  considered  them  all 
and  believe  that  such  special  findings  and 
verdict  were  justified  by  the  -  evidence  and 
that  the  court  was  justified  In  overruling 
the  motions  to  set  aside  any  of  such  findings 
and  in  refusing  to  grant  a  new  trial. 

The  judgment  is  afilrmed.  All  the  Justices 
concurring. 


(S7  Kan.  ESQ 


HAMPE  V.   SAGE. 


(Supreme  Court  of  Kansas.    July  6,  1912.) 

(Syllabtu  (y  the  Court.) 

1.  Frauds,  Statute  op  (§  110*)— SuFnciKW- 
CY  OF  Meuobanduv  —  Descbiftioh  of 
Land. 

Hampe  v.  Sage,  82  ICan.  728,  109  Pac.  408, 
followed,  and  AeM,  that  the  amendment  to  the 
petition  alleging  that  the  land  described  in  the 
memorandum  which  evidenced  the  contract 
between  the  parties  was  the  only  land  in  Pot- 
tawatomie county,  Okl„  which  the  defendant 
owned  or  claimed  to  owa  or  have  an  interest 
in,  was  sufficient  to  satisfy  the  provision  of 
the  statute  of  frauds  which  requires  contracts 
for  the  conveyance  of  lands  to  be  in  writing. 

[Ed.   Note.— For    other   cases,    see    Frauds, 
Statute  of.  Cent  Dig.  H  225-286;  Dec.  Dig.  | 

2.  Evidence  (|  278*)— ADiaasiONB— Owiteb- 
BHiP  OF  Land.  ' 

Held,  further,  that  evidence  of  statements 
and  admissions  of  the  defendant  made  shortly 
before  the  memorandum  was  executed,  to  the 
effect  that  he  owned  the  land  described  therein 
and  that  he  owned  no  other  land  In  that  coun- 
ty, was  competent  for  the  purpose  of  showing 
that  in  fact  he  owned  and  claimed  to  own  no 
other  tract  of  land  in  that  county. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent.  Dig.  i§  1108-1120;   Dec.  Dig.  |  273.*] 

3.  Vendob  and  Pubchascr  (J  6*)— Lands— 
Conveyance— Rights  of  Parties. 

The  fact  that  the  lands  described  in  the 
memorandum  were  Indian  lands  held  in  trust 
for  the  allottees,  who  were  members  of  the 
tribe  of  Pottawatomie  Indians,  and  that  un- 
der an  act  of  Congress  (Act  Feb.  8,  1887,  c. 
119,  24  Stat.  388),  and  th?  terms  of  the  trust 
patents  issued  for  said  lands,  any  conveyance 
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or  contract  with  reference  thereto  is  declared 
to  be  absolutely  null  and  void,  will  furnish  no 
defense  to  an  action  for  damages  for  breach 
of  a  contract  by  the  defendant  to  sell  and  con- 
vey such  lands. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §§  4,  5;   Dec.  Dig.  $  6.*] 

Johnston,  C.  X,  and  Benson  and  Smith,  JJ., 
dissenting. 

(Additional  Syllabut  by  Editorial  Staff.) 

4.  Evidence  (§  413*)— Pabol  Evidence  Af- 
fecting Writings  —  Validity  op  Con- 
tract. 

In  an  action  for  breach  of  a  contract  to 
sell  land,  testimony  that  the  written  contract 
did  not  express  the  agreement  of  the  parties, 
and  that  both  parties  intended  merely  to 
make  a  proposition  which  either  might  accept 
or  refuse,  was  properly  excluded  as  varying 
the  written  contract  by  parol. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §$  1855-1857,  1859,  1860;  Dec.  Dig. 
$  413.*] 

5.  Vendor  and  Purchaser  (S  351*)— Breach 
OF  Contract  —  Damages  —  Tike  From 
Which  Interest  Runs. 

In  an  action  for  breach  of  a  contract  to 
sell  land,  interest  on  the  amount  of  damages 
was  properly  allowed  from  the  time  the  con- 
tract was  breached,  which  would  ordinarily  be 
when   plaintiff  tendered   performance. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {§  1017,  1047-1058; 
Dec.  Dig.  I  351.*] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  George  Hampe  against  Aaron 
Sage.  From  a  judgment  for  plalntlfF,  de- 
fendant appeals.     Affirmed. 

See,  also,  82  Kan.  728,  109  Pac.  406. 

Edwin  A.  Austin,  of  Tupeka,  and  C.  E. 
Carroll,  of  Alma,  for  appellant.  J.  B.  Lari- 
mer and  A.  M.  Harvey,  both  of  Topeka,  for 
appellee. 

PORTER,  J.  Action  for  damages  for  the 
breach  of  a  contract  for  the  exchange  of 
lands.  The  Jury,  in  answer  to  special  ques- 
tions, found  the  value  of  the  Oklahoma  lands' 
v^hlch  the  defendant  agreed  to  convey  to 
plaintiff,  the  value  of  plaintifTs  land  In 
Shawnee  county,  Kan.,  which  he  was  to  con- 
vey to  the  defendant,  and  returned  a  general 
verdict  In  plaintiff's  favor  for  the  difference, 
amounting  to  $2,647.66.  Judgment  was  ren- 
dered thereon  for  the  plaintiff,  and  the  de- 
fendant appeals. 

A  former  Judgment  for  the  plaintiff  was 
reversed  on  the  ground  that  the  petition  was 
demurrable  under  the  statute  of  frauds  be- 
cause the  contract  for  the  sale  and  exchange 
of  the  land  was  evidenced  by  a  memorandum 
which  failed  to  describe  the  Oklahoma  land 
or  to  state  any  fact,  beyond  its  acreage  and 
the  county  of  its  location,  which  might  help 
to  idenOfy  it.  Ilampe  v.  Sage,  82  Kan.  728, 
109  Pac.  408.  In  the  opinion  it  was  Intimat- 
ed that  the  petition  would  not  have  been 
demurrable  if  it  had  contained  an  allegation 
that  the  land  referred  to  in  the  memoran- 
dum was  the  only  land  in  that  county  own- 


ed by  the  defendant  After  the  cause  was 
remanded,  the  plaintiff  amended  bis  petition 
as  follows:  "Said  tract  of  land  was  the 
only  land  In  Pottawatomie  county,  Okl., 
which  said  defendant  then  owned  or  claim- 
ed to  own  or  have  dominion  over  or  control 
of  or  in  which  he  had  or  claimed  to  have 
any  interest." 

The  defendant's  answer,  besides  a  general 
denial,  alleged  that,  at  the  time  the  memo- 
randum was  executed,  the  land  described 
therein  was,  as  plaintiff  well  knew,  Indian 
land  allotted  and  patented  to  members  of  the 
tribe  of  the  Pottawatomie  Indians  and  not 
to  the  defendant ;  and  further  pleaded  an  act 
of  Congress  approved  February  8, 1887  (chap- 
ter 119,  24  Stat  388),  providing  that  any  con- 
veyance or  contract  made  touching  the  said 
land  before  the  expiration  of  the  period  of 
25  years  mentioned  in  said  patents  and  said 
act  of  Congress  shall  be  absolutely  null  and 
void.  The  answer  set  out  copies  of  the  pat- 
ents to  the  lands  in  question,  and  alleged 
that  the  25-year  period  from  the  date  of  the 
allotment  and  issue  of  the  trust  patents  had 
not  expired  or  been  abrogated  at  the  date 
of  the  alleged  contract  with  defendant  The 
reply  was  an  unverified  general  denial. 

[1]  On  the  trial  plaintiff  proved  by  two 
real  estate  agents  of  Topeka  that  defendant 
listed  the  Oklahoma  land  with  them  for  sale. 
They  produced  the  original  entries  in  their 
books  showing  the  description  of  the  lands 
with  Sage  marked  as  the  owner,  and  testified 
that  he  dictated  the  description,  read  over 
the  same,  and  approved  it ;  that  he  stated  to 
them  that  he  owned  the  land  and  would  sell 
it  at  $20  an  acre;  and  that  it  was  the  only 
land  he  owned  or  controlled  in  Oklahoma. 
The  plaintiff  proved  that  the  defendant  made 
similar  statements  to  him  on  different  occa- 
sions, and  also  to  witness  Hewins,  who  went 
to  see  the  land  a  short  time  before  the  con- 
tract in  question  was  entered  into.  The  first 
claim  of  error  is  that  this  testimony  should 
have  been  excluded,  that  It  was  an  attempt 
by  parol  evidence  to  establish  an  essential 
element  of  a  contract  required  to  be  in  writ- 
ing. It  is  argued  that  the  memorandum  does 
not  say  that  the  land  referred  to  was  that 
listed  with  these  real  estate  agents,  or  that 
referred  to  In  the  conversations  to  which  the 
witnesses  were  permitted  to  testify.  In  sup- 
port of  this  contention,  the  former  opinion 
is  relied  upon  wherein  It  was  held  that,  to 
allow  the  land  to  be  identified  by  proof  that 
the  defendant  had  showed  to  plaintiff  a  cer- 
tain tract  of  land  in  Pottawatomie  county, 
Okl.,  containing  760  acres,  and  that  this  was 
the  land  referred  to  in  the  memorandum, 
would  be  the  same  as  to  permit  an  essential 
element  of  the  contract  to  be  supplied  b.v 
parol ;  that,  while  It  is  always  competent  to 
offer  parol  evidence  to  identify  the  descrip- 
tion, it  is  never  admissible  for  the  purpose 
of  supplying  a  description  which  the  parties 
have  omitted  from  the  writing.    This  state- 
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ment  of  tbe  law  was  made  In  answer  to 
plalntUTs  contention  on  the  former  hearing 
that  the  defect  In  the  petition  was  cured  by 
alleging  and  proving  that  defendant,  previous 
to  the  execution  of  the  memorandum,  had 
showed  him  a  certain  tract  in  Pottawatomie 
county,  Okl.,  containing  the  acreage  men- 
tioned, and  that  this  was  the  land  referred  to 
in  the  memorandum.  It  was  held  that  proof 
of  this  character  would  have  been  admissible 
and  sufficient  to  render  the  contract  definite, 
provided  the  memorandum  Itself,  after  the 
reference  to  the  Oklahoma  land,  had  con- 
tained the  words  "being  the  tract  recently 
showed  by  Sage  to  Hampe."  Hampe  v.  Sage, 
82  Kan.  731,  109  Pac.  407. 

The  contention  that  the  court  erred  in  the 
admission  of  testimony  showing  statements 
and  admissions  made  by  Sage  to  the  effect 
that  be  owned  this  tract  of  land,  and  that  it 
was  the  only  land  in  Pottawatomie  county, 
Okl.,  that  he  did  own  or  claim  to  own  or  con- 
trol, the  contention  that  the  court  erred  In 
refusing  to  sustain  the  demurrer  to  plain- 
tiff's evidence,  as  well  as  most  of  the  other 
contentions  raised  by  the  defendant,  are  met 
and  fully  answered  In  the  former  opinion. 
It  was  there  said:  "Under  the  authorities 
cited,  a  recital  that  Sage  owned  the  land 
which  he  undertook  to  convey  can  be  found 
in  the  contract  itself,  by  a  liberal  Interpreta- 
tion of  its  terms.  Proof  that  he  owned  no 
other  land  In  that  county  would  then  render 
the  description,  as  so  Interpreted,  absolutely 
definite."  Hampe  v.  Sage,  supra,  82  Kan. 
733,  109  Pac.  408. 

That  Sage  owned  the  land  be  undertook 
to  convey  may  by  a  liberal  Interpretation  of 
the  terms  of  the  memorandum  be  found  in 
the  writing  itself.  All  that  was  necessary 
to  make  the  petition  good  as  against  a  de- 
murrer was  to  plead  the  fact  that  he  owned 
or  claimed  to  own  only  the  stated  number 
of  acres  in  that  county.  The  plaintiff 
amended  his  petition  by  so  alleging.  On  the 
trial,  proof  that  defendant  owned  or  claimed 
to  own  that  number  of  acres  and  no  more, 
in  Pottawatomie  county,  Okl.,  was  all  that 
was  necessary  to  render  the  description  of 
the  land  which  the  parties  had  In  mind,  and 
about  which  they  negotiated,  absolutely  def- 
inite. 

[21  The  defendant's  statements,  made  at 
or  about  the  time  the  contract  was  entered 
into,  were  admissible  as  proof  that  he  claim- 
ed to  own  land  of  that  acreage  so  situated 
and  that  be  owned  no  other  land  in  that 
county.  Proof  of  his  statements  that  In  fact 
be  owned  this  land  could  not  hurt  him  be- 
cause tbe  memorandum  itself  Is  to  be  in- 
terpreted as  80  stating. 

[3]  Another  contention  of  the  defendant  Is 
that,  since  the  unverlfled  reply  admitted  the 
issue  of  trust  patents  for  these  lands  and 
the  provision  of  the  act  of  Congress  declar- 
ing any  conveyance  or  contract  with  refer- 
ence to  such  lands  absolutely  void,  there  was 


an  utter  failure  of  proof  showing  that  Sage 
owned  the  lands,  and,  on  the  contrary,  an 
admission  that  he  could  not  possibly  own  or 
convey  them.  In  the  brief  it  was  said  that: 
"This  clause  in  the  act  of  Congress,  of 
course,  does  not  directly  apply  to  any  con- 
tract made  with  George  Hampe  by  Aaron 
Sage,  but  it  does  apply  to  any  conveyance 
or  contract  made  by  the  allottee  members  of 
the  Pottawatomie  Tribe  to  whom  this  land 
was  patented,  and  by  disqualifying  them 
from  conveying  or  contracting  to  convey  to 
another,  renders  It  apparent  that  Aaron  Sage 
was  not  the  owner  of  any  of  this  particular 
laud,  and  not  only  nullifies  any  conveyance 
and  contract  he  may  have  obtained  from  the 
Indian  allottees,  but  nullifies,  as  against 
them,  any  contract  he  may  have  made  with 
(Jeorge  Hampe." 

The  defendant  argues  that  it  was  incum- 
bent upon  plaintiff  to  offer  some  proof  to 
show  that  the  25-year  period  during  which 
these  lands  were  not  subject  to  sale  or  con- 
tract had  expired;  that,  for  the  purpose  of 
satisfying  that  provision  of  the  statute  of 
frauds  which  requires  contracts  in  reference 
to  the  sale  of  lands  to  be  in  writing,  it  was 
competent  for  the  plaintiff  to  prove  that  the 
defendant  in  fact  owned  this  land  and  in 
fact  owned  no  other  land  in  that  county,  but 
that  plaintiff  failed  to  satisfy  the  statute 
of  frauds  for  the  reason  that  he  failed  to 
prove  that  defendant  In  fact  owned  this  land, 
while,  on  the  contrary,  the  pleadings  as 
they  stood  showed  conclusively  that  he  nev- 
er did  own  it.  But  it  has  been  repeatedly 
held  that  a  person  may  contract  to  sell  and 
convey  lands  of  which  he  Is  not  the  owner 
and  may  become  liable  for  damages  for  the 
breach  of  such  contract.  Trust  Co.  v.  Mc- 
intosh, 68  Kan.  452,  462,  75  Pac.  498 :  Krhut 
V.  Phares,  80  Kan.  515,  103  Pac.  117;  Rob- 
ertson V.  Talley,  84  Kan.  817,  820,  115  Pac. 
640.  In  the  last  case  it  vr&a  ruled  in  the 
syllabus  that:  "One  may  bind  himself  per- 
sonally by  an  agreement  to  furnish  a  deed 
to  land  owned  by  another,  even  when  he 
had  no  present  interest  therein  and  no  means 
of  compelling  a  conveyance."  Par.  1.  In  the' 
opinion  It  was  snid:  "No  reason  Is  apparent 
why  he  may  not  bind  himself  personally  by 
a  contract  that  he  will  procure  a  deed  to 
land,  although  he  is  not  certain  that  he  will 
be  able  to  do  so,  thereby  Incurring  liability 
for  damages  if  he  shall  fall,  and  for  loss  by 
the  bargain  if  he  shall  be  compelled  to  pay 
more  for  the  property  than  he  la  to  receive." 
84  Kan.  820,  115  Pac.  641. 

The  answer  alleges  that  the  lands  referred 
to  in  the  petition  were  patented  to  Indians 
of  the  "Citizen  Pottawatomie  Tribe  or 
Band,"  under  an  act  of  Congress  approved 
February  8,  1887,  which  declares  that  any 
conveyance  or  contract  made  touching  the 
said  lands  before  the  expiration  of  the  per- 
iod of  25  years  mentioned  in  said  patents 
shall  be  absolutely  null  and  void,  that  the 
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25-year  period  from  tbe  date  of  the  allot- 
ment and  trust  patent  had  not  expired  and 
bad  not  been  abrogated  at  tbe  date  of  tbe 
alleged  contract  sued  upon.  Tbe  appellee 
calls  attention  to  two  subsequent  acts  of  Con- 
gress which,  it  is  claimed,  gave  to  tbe  Cit- 
izen Pottawatomie  Indians  the  right  to  sell 
their  lands  under  certain  conditions.  Tbe 
first  of  tbe  later  acts  provides:  "That  any 
member  of  the  Citizen  Band  of  Pottawato- 
mie Indians  and  of  tbe  Absentee  Shawnee 
Indians  of  Oklahoma,  to  whom  a  trust  pat- 
ent has  been  issued  under  the  provisions  of 
the  act  approved  February  eight,  eighteen 
hundred  and  eighty-seven  (Twenty-Fourth 
Statutes,  three  hundred  and  elgbty-elght), 
and  being  over  twenty-one  years  of  age,  may 
sell  and  convey  any  portion  of  the  land  cov- 
ered by  such  patent  in  excess  of  eighty  acres, 
the  deed  of  conveyance  to  be  subject  to  ap- 
proval by  the  Secretary  of  the  Interior  un- 
der such  rules  and  regulations  as  he  may 
prescribe,  and  that  any  Citizen  Pottawato- 
mie not  residing  upon  bis  allotment,  but  be- 
ing a  legal  resident  of  another  state  or  ter- 
ritory, may  In  like  manner  sell  and  convey 
all  tbe  land  covered  by  said  patent,  and  that 
upon  tbe  approval  of  such  deed  by  tbe  Sec- 
retary of  the  Interior  tbe  title  to  the  land 
thereby  conveyed  shall  vest  in  tbe  grantee 
therein  named."  Act  Aug.  15,  1894,  c.  290, 
28  Stat  295.  The  second  of  the  later  acts 
provides:  "That  tbe  proviso  to  tbe  act  ap- 
proved August  fifteenth,  eighteen  hundred 
and  ninety-four,  permitting  the  sale  of  al- 
lotted lands  by  members  of  tbe  Citizen  Band 
of  Pottawatomie  Indians  and  of  tbe  Absen- 
tee Shawnee  Indians  of  Oklahoma  is  hereby 
extended  so  as  to  permit  tbe  adult  belrs  of 
a  deceased  allottee  to  sell  and  convey  the 
lands  Inherited  from  such  decedent;  and  if 
there  be  both  adult  and  minor  owners  of 
such  inherited  lands,  then  such  minors  may 
Join  in  a  sale  thereof  by  a  guardian,  duly 
appointed  by  tbe  proper  court,  upon  an  or- 
der of  such  court  made  upon  petition  filed 
by  such  guardian,  all  conveyances  made  un- 
der this  provision  to  be  subject  to  tbe  ap- 
proval of  the  Secretary  of  the  Interior;  and 
any  Citizen  Pottawatomie  or  Absentee  Shaw- 
nee not  residing  upon  his  allotment,  but  be- 
ing an  actual  resident  of  another  state  or 
territory,  may  In  like  manner  sell  and  con- 
vey all  the  land  allotted  to  him."  Act  May 
31,  1900,  c.  598,  {  7,  31  Stat  247. 

It  is  apparent  from  these  subsequent  stat- 
utes that  the  Citizen  Pottawatomie  Indians 
were  given  tbe  right  under  certabi  conditions 
to  disiwse  of  their  lands;  and,  while  the 
subsequent  acts  of  Congress  do  not  in  terms 
abrogate  tbe  inhibition  against  the  validity 
of  contracts  for  the  sale  of  such  lands  de- 
clared in  tbe  act  of  1887,  it  seems  obvious 
that  when  the  allottee  was  permitted  to  sell 
bis  lands,  any  contract  made  by  others  in 
relation  thereto  would  not  be  void.  There 
was  no'  allegation  In  tbe  answer  nor  any 


proof  offered  tbat  tbe  allottees  had  not  ac- 
quired tbe  right  to  dispose  of  these  lands 
under  tbe  conditions  and  provisions  of  the 
later  acts  of  Congress.  We  do  not  rest  our 
decision,  however,  upon  tbe  effect  of  tbe  acts 
of  1894  and  1900.  Under  tbe  authorities  cit- 
ed, supra,  we  hold  tbat  the  defendant  is 
liable  in  an  action  for  damages  for  tbe 
breach  of  bis  contract  to  sell  and  convey  tbe 
lands  in  q\  stlon,  although  be  may  have  bad 
no  present  interest  therein  and  no  means  of 
compelling  a  conveyance  at  tbe  time  be  en- 
tered into  the  contract 

It  was  not  incumbent  upon  the  plaintiff  to 
offer  proof  that  the  defendant  In  fact  owned 
the  lands  referred  to  in  tbe  contract  or  tbat 
tbe  25-year  period  in  which  they  were  not 
subject  to  sale,  had  expired.  All  tbat  was 
required  was  to  offer  proof  for  the  purpose 
of  Identifying  tbe  land  tbat  was  attempted 
to  be  described  in  the  memorandum  in  or- 
der to  show  what  land  tbe  parties  intended 
and  thus  to  satisfy  the  statute  of  frauds. 
This  does  not  mean  tbat  the  plaintiff  would 
be  permitted  to  state  what  bis  understand- 
ing was  as  to  the  land  Intended,  or  tbat  oral 
testimony  in  such  cases  Is  admissible  for 
that  purpose.  Where  tbe  petition  alleges 
that  the  tract  of  land  attempted  to  be  de- 
scribed la  all  the  land  in  the  county  men- 
tioned which  tbe  person  who  agreed  to  con- 
vey tbe  land  at  tbat  time  owned  or  claimed 
to  own,  and  that  there  was  no  other  land  in 
that  county  which  he  owned  or  claimed  to 
own,  except  tbat  attempted  to  be  described 
In  tbe  contract  or  memorandum,  tbe  statute 
of  frauds  Is  satisfied  by  proof  of  these  facts. 
Bacon  v.  Leslie,  60  Kan.  494,  31  Pac.  1066, 
34  Am.  St.  Rep.  134 ;  Hampe  v.  Sage,  supra, 
and  authorities  cited.  Tbe  evidence  of  de- 
fendant's admissions  was  competent  and  tbe 
demurrer  to  the  evidence  was  rightly  over- 
ruled. For  tbe  same  reason  tbe  court  prop- 
erly refused  to  permit  tbe  defendant  to  show 
that  In  fact  he  had  no  title  to  the  lands  in 
question. 

[4]  Complaint  Is  made  tbat  tbe  court 
should  have  permitted  the  defendant  to  offer 
oral  testimony  to  tbe  effect  that  tbe  written 
contract  did  not  express  the  agreement  of 
the  parties;  tbat  both  parties  intended 
merely  to  make  a  proposition  which  either 
bad  the  option  to  accept  or  refuse.  It  hard- 
ly seems  necessary  to  dte  authorities  to 
show  tbat  the  admission  of  evidence  of  this 
character  would  have  been  to  vary  and  con- 
tradict a  written  contract  by  parol,  and  tbat 
the  court  rightly  rejected  It  and  refused  the 
Instructions  and  special  questions  in  respect 
thereto. 

[S]  Interest  on  tbe  amount  of  damages 
was  properly  allowed  from  the  time  when 
the  contract  was  breached,  which  would  or- 
dinarily be  in  cases  of  this  character  when 
plaintiff  tendered  performance.  In  this  case 
the  deed  was  tendered  by  plaintiff  -at  the 
time  the  action  was  commenced.    Craft  T. 
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Bent.  8  Kan,  328;   Stebblna  ▼.  Wolf,  33  Kan. 
765,  7T1.  7  Pac,  542. 
The  Judgment  Is  affirmed. 

BURCH,  MASON,  and  WEST,  JJ.,  con- 
curring. 

BENSON,  J.  (dissenting).  It  was  beld  In 
the  former  opinion  that,  In  the  absence  of 
an  allegation  that  the  tract  referred  to  In 
the  contract  was  the  only  land  of  the  Ten- 
dor  in  the  designated  county,  an  averment 
that  It  was  so  in  fact  was  insufficient  It 
was  said  that  to  allow  proof  that  the  land 
had  been  bo  identlfled  would  be  to  permit 
an  essential  element  of  the  contract  to  be 
proved  by  parol  evidence.  For  the  same 
reason  proof  that  the  vendor  had  stated  to 
the  agents  that  it  was  the  only  land  he  own- 
ed in  the  county  was  insufficient,  for  there 
was  no  allegation  in  the  petition  that  he  bad 
made  snch  statements.  Besides,  no  connec- 
tion was  shown  between  the  agency  and  the 
contract  In  question.  The  statements  to  the 
same  effect  made  to  the  vendee  were  parts 
of  conversations  occurring  three  or  four 
weeks  before  the  contract,  and  they  were 
not  referred  to  in  any  manner  when  the  con- 
tract was  executed. 

It  has  been,  held  that  parol  evidence  of  a 
previous  oral  agreement  which  Is  the  only 
means  of  identification  referred  to  in  the 
memorandum  cannot  be  taken  into,  consid- 
eration to  complete  it.  Whelan  v.  Sullivan, 
102  Mass.  204.  If  an  actual  agreement  is 
In.sufficlent,  it  cannot  be  that  mere  conver- 
sations referring  to  a  possible  or  even  con- 
templated agreement  are  sufficient  to  iden- 
tify the  subject-matter  in  a  contract  after- 
wards made,  especially  in  the  absence  of  any 
reference  thereto,  either  in  the  contract,  or 
at  the  time  of  its  execution. 

In  the  same  conversation  between  the  par- 
ties relied  upon  to  prove  the  necessary  iden- 
tification, the  vendee  was  Informed  that  the 
tract  was  Indian  land  for  which  a  patent 
had  not  been  issued.  Ownership  in  the  gov- 
ernment and  the  absolute  restriction  upon 
alienation  were  matters  of  public  law.  At 
the  time,  therefore,  when  the  vendee  was 
informed  that  this  tract  was  the  only  land 
of  the  vendor  In  the  county,  be  had  notice 
of  the  fact  that  It  could  not  be  conveyed  by 
any  one — ^that  it  was  not  the  subject  of  pri- 
vate ownership.  Parol  proof  of  this  nature 
is  allowed  to  Identify  the  land  only  because 
It  may  be  presumed  that  a  person  intends  to 
convey  that  which  he  owns.  In  view  of  the 
mischiefs  to  l>e  avoided  by  the  statute  of 
frauds,  proof  strictly  within  the  rule  is  haz- 
ardous enough.  It  should  not  be  stretched 
to  Include  that  which  the  vendor  only 
claims,  but  which  the  other  party  knows  he 
cannot  convey. 

Tlie  contract  was  void  because  so  declared 
by  paramount  law.  The  government  owned 
the  land  and  prescribed  the  conditions,    It 


stipulated  with  the  Indian  to  hold  the  title 
in  trust  for  him  for  25  years  and  declared 
that  any  previous  contract  to  convey  should 
be  void.  Damages  cannot  be  recovered  for 
breach  of  a  void  contract.  It  Is  contrary  to 
public  policy  to  attempt  to  obtain  that  which 
the  government  as  guardian  for  the  Indian 
Is  holding  for  his  benefit,  and  no  court 
should  directly  or  Indirectly  lend  Its  aid  to 
a  connivance  to  that  end. 

The  provision  made  by  a  subsequent  stat- 
ute for  the  issuance  of  patents  in  fee  simple 
afterwards  upon  certain  conditions  empha- 
sizes the  original  restrictions.  The  act  of 
1906  (Act  June  21,  1906,  c.  3504,  84  Stat 
365)  declares:  "And  thereafter  (after  patents 
in  fee  simple  are  issued  on  the  conditions 
prescribed)  •  •  •  ail  restrictions  as  to 
sale  •  •  •  shall  be  removed.  •  •  •" 
It  la  difficult  to  imderstand  how  tlUs  lan- 
guage can  be  Interpreted  to  make  a  contract 
— declared  by  the  former  act  to  be  void — ^to 
be  nevertheless  valid  and  enforceable. 

While  preliminary  patents  were  authorized 
to  be  issued  to  allottees  of  these  trust  lands, 
they  were  ohly  certificates  of  the  trust  en- 
tirely In  harmony  with  and  intended  to 
give  effect  to  the  declaration  of  the  statute 
that  any  conveyance  of  the  land  or  any  con- 
tract touching  the  same  before  the  expira- 
tion of  the  time  mentioned  shall  be  abso- 
lutely null  and  void.  United  States  v.  Rick- 
ert  188  U.  S.  432,  23  Sup.  Ct  478,  47  L.  Ed. 
632.  Subsequent  legislation  does  not  assume 
to  give  life  to  that  which  never  had  life. 
Lewis  et  al.  v.  Clements,  21  Okl.  167,  95 
Pac.  769;  Simmons  et  al.  t.  Wbittington, 
27  Okl.  356,  112  Pac.  1018;  United  States  t. 
Dooley  (C.  O.)  151  Fed.  697. 

Contracts  which  provide  for  anything  di- 
rectly prohibited  by  law  or  public  policy  are 
void.    2  Parsons  on  Con.  (9th  Ed.)  907. 

This  is  not  a  new  doctrine  In  this  court 
In  Vickroy  v.  Pratt  7  Kan.  238,  in  an  action 
by  one  citizen  against  another  on  a  promis- 
sory note  given  for  Indian  land,  it  was  held 
that  "a  note  given  by  one  citizen  of  the 
United  States  to  another,  for  the  sale  and 
delivery  of  possession  of  a  tract  of  land  to 
which  the  Indian  title  has  not  .been  extin- 
guished, is  void." 

It  was  held  in  Brake  v.  Ballon,  19  Kan. 
397,  that  a  parol  contract  concerning  the 
purchase  and  conveyance  of  lands  belonging 
to  the  United  States,  made  In  violation  of 
the  spirit  of  the  federal  laws  and  In  fraud 
thereof,  cannot  be  enforced  specifically  or 
otherwise.  It  was  said  in  substance  that 
although  no  fraud  upon  the  government  was 
intended,  it  was  nevertheless  fraudulent  to 
attempt  to  procure  the  title  from  the  gov- 
ernment in  violation  of  Its  laws. 

In  an  action  to  foreclose  a  mortgage  upon 
Indian  land,  it  was  said:  "And  it  really 
makes  no  difference  whether  the  land  in  con- 
troversy, at  the  time  it  was  mortgaged,  be- 
longed absolutely  to  the  Indians,  or  was  held 
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in  trust  by  the  government  of  the  United 
States  for  the  Indians.  In  either  case  the 
mortgagor  had  no  Interest  in  the  land  at  the 
time  be  mortgaged  It,  and  therefore  the 
mortgage  was  void."  Lucas  v.  Sturr,  21 
Kan.  480. 

In  an  action  upon  a  note  given  for  a  tract 
of  Osage  ceded  land,  this  court  said:  "The 
contract  between  the  plaintiff  and  defendant 
was  Illegal  and  void,  and  the  note  was  given 
without  any  sufficient  consideration.  After 
the  defendant  purchased  the  land,  or  the 
claim  thereto,  from  the  plaintiff,  he  had  no 
right  to  go  upon  it,  and,  if  he  had  done  so, 
he  would  have  been  a  trespasser."  Jarvls  v. 
Campbell,  23  Kan.  370. 

JOHNSTON,  0.  J.,  and  SMITH,  J.,  concur 
In  this  dissent. 

(S7  Kac.  549) 

MILLS  et  al.  t.  RESSLER. 

SAME  v.   CLEVELAND. 

(Supreme  Court  of  Kansas.     July  6,  1912.) 

(SyUahui  ty  the  Court.) 

1.  Contracts  (§  115*)— Restraint  of  Tbade. 

While  contracts  in  general  restraint  of 
trade  or  business  are  void,  contracts  less  re- 
strictive are  invalid  only  when  inimical  to 
the  public  welfare,  and  they  are  to  be  judged, 
not  by  the  arbitrary  measure  of  extent  in 
time  or  extent  in  space,  but  by  their  reason- 
ableness under  all  the  circumstances,  having 
regard  both  for  the  liberty  of  a  person  to  make 
beneficial  use  of  his  own  and  the  public  con- 
sequences of  such  use. 

[Kd.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  S§  542-569;   Dec.  Dig.  §  115.*] 

2.  Contracts  (S  115*)— Vaudity— Restraint 
OF  Trade. 

The  contract  involved  in  this  case,  limit- 
ing the  right  of  a  physician  to  practice  a  spe- 
cialty and  limiting  his  right  to  sell  or  disclose 
certain  formulas  used  in  such  practice,  is  Aeld 
to  be  valid. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
(3ent.  Dig.  {{  542-569;   Dec  Dig.  {  116.*] 

3.  Good  Wn.L  (|  5*)— Injunction  (§  61*)— 
Sale  —  Violation  of  Contbact  — Injunc- 
tion. 

A  physician,  who  is  a  member  of  a  firm 
practicing  a  specialty  and  making  use  of  cer- 
tain remedies  and  formulas  in  such  practice, 
may  on  retiring  sell  his  influence  and  good 
will  to  the  firm  or  its  successors,  and,  having 
done  80,  be  and  any  one  in  collusion  with  him 
may  be  enjoined  from  doing  any  act  which 
prevents  the  vendees  from  enjoying  the  bene- 
fits of  such  influence  and  good  will  to  the  same 
extent  as  they  were  enjoyed  before  the  sale. 

[Ed.  Note.— For  other  cases,  see  Good  Will, 
Cent.  Dig.  f  2;  Dec.  Dig.  J  5;*  Injunction, 
Cent.  Dig.  §§  120-123;    Dec.  Dig.  |  61.*] 

Appeal  from  District  Court,  Harper  County. 

Actions  by  H.  I*  Mills  and  others  against 
C.  B.  Ressler  and  O.  B.  Cleveland.  From 
the  judgment,  defendants  appeal.     Affirmed. 

T.  A.  Noftsger,  of  Anthony,  Geo.  Gardner, 
of  Wichita,  and  Andrew  G.  Washbon,  of  An- 
thony, for  appellants.  Geo.  E.  McMahon  and 
R.  P.  McCoUoch,  both  of  Anthony,  for  ap- 
pellees. 


BURCH,  J.  The  defendants,  Cleveland 
and  Ressler,  appeal  from  a  Judgment  enjoin- 
ing them  from  conduct  destructive  of  the 
benefits  and  advantages  flowing  from  a  con- 
tract entered  Into  between  Cleveland  and 
the  plaintiffs,  Mills  &  Thompson. 

O.  B.  Cleveland  was  a  practicing  physician 
at  Anthony,  Kan.,  and  a  specialist  in  the 
treatment  of  particular  diseases.  In  his  spe- 
cialty he  employed  remedies  prepared  and 
used  according  to  formulas  of  his  own.  In 
1908  Dr.  H.  L.  Mills  purchased  an  Interest 
in  the  business  for  the  sum  of  $5,000.  The 
Cleveland  remedy  and  treatment  were  uni- 
formly effective,  and  through  judicious  ad- 
vertising the  business  prospered  and  became 
very  valuable.  On  January  1,  1910,  Dr. 
Cleveland  sold  his  interest  in  the  business 
and  in  the  formulas  and  his  influence  and 
good  will  to  Thompson  &  Thompson,  who  as- 
sociated themselves  with  Dr.  Mills  under  the 
firm  name  of  Mills  &  Thompson.  The  con- 
tract follows: 

"Know  all  men  by  these  presents:  That 
for  and  in  consideration  of  the  sum  of  five 
thousand  dollars  ($5,000.00)  to  me  in  hand 
paid,  the  receipt  of  which  is  hereby  acknowl- 
edged, I  have,  this  1st  day  of  January,  1910, 
sold  and  delivered  to  Mrs.  Allie  Thompson 
and  H.  E.  Thompson  an  undivided  one-half 
interest  in  my  business  and  specialty  of 
proctology,  together  with  each  and  every  for- 
mula by  me  used  in  the  practice  of  said  spe- 
cialty, Mrs.  AUle  Thompson  acquiring  by 
this  sale  an  undivided  one-fourth  interest  in 
said  business  and  H.  E.  Thompson  acquiring 
an  undivided  one-fourth  Interest  in  the  same. 

"I  hereby  promise  and  agree  that  I  will 
not  practice  or  attempt  to  practice  proctolo- 
gy at  any  time  hereafter  in  any  part  of  the 
United  States  of  America,  unless  expressly 
authorized  by  the  said  Allie  Thompson,  H.  E. 
Thompson  or  the  flrm  of  Thompson  8c  Mills, 
consisting  of  Dr.  H.  L.  Mills,  the  said  Allie 
Thompson,  and  the  said  H.  E.  Thompson. 
And  in  addition  to  the  delivery  of  said  busi- 
ness and  of  said  formulas  to  said  Allie 
Thompson  and  H.  E.  Thompson  and  the 
agreement  not  to  practice  or  ^tempt  to  prac- 
tice proctology  as  aforesaid,  I  further  prom- 
ise and  agree  that  I  will,  whenever  an  oc- 
casion arises,  give  to  said  parties  and  to  the 
firm  of  Mills  &  Thompson  the  benefit  of  my 
good  will  and  infiuence  for  the  promotion  of 
the  Interests  of  said  parties  and  of  said  flrm 
in  the  practice  of  said  business  and  specialty 
of  proctology. 

"It  Is  understood  and  agreed  that  the  said 
O.  B.  Cleveland  reserves  the  right  to  sell 
at  any  time  and  only  to  persons  residing  In 
good  faith  beyond  a  radius  of  500  miles 
around  the  city  of  Anthony,  Kan.,  any  or  all 
of  the  formulas  used  by  him  or  by  said  Dr. 
Mills  In  the  practice  of  proctology,  and  that 
the  net  proceeds  of  all  such  sales  shall  Im- 
mediately upon  the  collection  of  the  same  be 
equally  divided  between  the  said  O.  B.  CHeve- 
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land  and  the  firm  of  Mills  &  Thompson,  or 
th^  l^al  successors  In  said  business. 

"It  Is  also  understood  and  agreed  that 
the  said  firm  of  Mills  &  Thompson,  or  their 
saccesFors  In  the  said  business,  shall  have 
the  right  to  sell  at  any  time  any  or  all  of  the 
formulas  used  by  Dr.  Mills  in  the  practice 
of  said  business,  without  any  restriction  as 
to  residence  of  purchaser,  but,  with  the  un- 
derstanding and  agreement  that  the  net  pro- 
ceeds of  the  sale  of  any  such  formula  or  for- 
mulas shall.  Immediately  upon  the  collection 
of  the  same,  be  equally  divided  between  said 
Gnu  and  the  said  O.  B.  CleTelaud,  one-half 
to  the  former  'and  one-half  to  the  latter. 

"It  is  also  agreed  that  the  firm  of  Mills 
k  Thompson  may  use  the  name  of  Dr.  O.  B. 
Cleveland  for  advertising  purposes  only, 
and  that  in  all  cases  which  the  said  O.  B. 
Cleveland  shall  attend  or  take  charge  of  per- 
iionally  at  the  request  and  in  the  employ- 
ment of  said  firm  said  O.  B.  Cleveland  stiail 
assume  equal  responsibility,  and  for  his  per- 
sonal services  and  the  assumption  of  such  re- 
sponsibility shall  receive  as  compensation 
one-half  of  the  net  fees  In  each  and  every 
such  case. 

"The  said  O.  B.  Cleveland  promises  and 
agrees  that  he  will  at  no  time  and  to  no  per- 
son reveal,  intimate  or  suggest  the  whole  or 
part  of  the  ingredients  of  any  of  the  formu- 
las used  by  him  or  by  said  firm  or  any  of  the 
members  thereof  in  the  practice  of  said  spe- 
cialty of  proctology,  excepting  only  to  such 
persons  as  may  purchase  and  pay  for  the 
same  when  sold  by  the  said  O.  B.  Cleveland 
in  accordance  with  the  provisions  of  this 
agreement 

"The  said  O.  B.  Cleveland  promises  and 
agrees  that  if  be  shall  at  any  time  violate 
any  of  the  provisions  of  this  agreement,  ei- 
ther by  practicing  proctology  or  by  selling 
or  disclosing  said  formulas,  or  any  of  them, 
except  as  hereinbefore  provided,  he  will  for- 
feit and  pay  to  said  firm  of  Mills  &  Thomp- 
son the  sum  of  three  thousand  dollars  as  and 
for  liquidated  damages  (or  the  breach  of  this 
agreement. 

"It  is  further  understood  that  the  said 
Dr.  H.  L.  Mills  had  formerly  acquired  by 
purchase  from  the  said  O.  B.  Cleveland  an 
undivided  one-half  Interest  In  said  business 
add  In  said  formulas,  and  ttiat  the  said  Dr. 
H.  L.  Mills  is  the  legal  owner  of  an  undivid- 
ed one-half  Interest  in  said  business  and  of 
said  formulas. 

"Dr.  Mills  hereby  promises  and  agrees 
that,  except  in  cases  of  bona  flde  sales  made 
for  reasonable  consideration,  he  will  never 
reveal,  intimate  or  suggest  any  or  all  of  the 
ingredients  in  said  formulas,  or  any  of  them, 
to  any  person  or  persons  whomsoever;  and 
that  if  he  shall  at  any  time  violate  this 
agreement  he  will  forfeit  and  pay  to  Dr.  O. 
B.  Cleveland,  Allie  Thompson  and  H.  E. 
Thompson  the  sum  of  three  thousand  dollars 
<$3,000.00)   a«  liquidated  damages  for  such 


breach  of  agreement,  to  be  divided  equally 
among  said  parties. 

"The  said  H.  E.  Thompson  hereby  prom- 
ises and  agrees  that  he  will  never  at  any 
time,  except  in  case  of  bona  flde  sales  for 
reasonable  consideration,  reveal,  intimate  or 
suggest  to  any  person  or  persons  any  or  all 
of  the  ingredients  of  said  formulas,  or  any 
of  them,  and  that  in  case  of  any  violation 
of  this  agreement  he  will  at  once  forfeit  and 
pay  to  the  said  Dr.  H.  L.  Mills,  Allie  Thomp- 
son and  Dr.  O.  B.  Cleveland  the  sum  of 
three  thousand  dollars  as  and  for  liquidated 
damages  for  such  breach  of  agreement,  such 
sum  to  be  equally  divided  among  said  parties 
when  so  paid. 

"The  said  AUIe  Thompson  hereby  promises 
and  agrees  that  she  will  at  no  thme  reveal, 
intimate  or  suggest  to  any  person  or  persons 
whomsoever,  unless  in  case  of  bona  fide  sale 
for  a  reasonable  consideration,  any  or  all  of 
the  ingredients  in  said  formulas,  or  any  of 
them,  and  that  in  case  of  any  breach  of  this 
agreement  on  her  part  she  wUl  at  once  for- 
feit and  pay  to  the  said  Dr.  Mills,  Dr.  Cleve- 
land and  H:  E.  Thompson  the  sum  of  three 
thousand  dollars  as  and  for  liquidated  dam- 
ages for  breach  of  this  agreement,  such  sum 
to  be  equally  divided  among  said  parties. 

"While  this  agreement  contemplates  a  con- 
tinuance of  the  practice  of  proctology  as  for- 
merly carried  on  by  Dr.  O.  B.  Cleveland  and 
by  his  former  partner.  Dr.  H.  L.  Mills,  it  Is 
distinctly  understood  that  it  does  not  con- 
template the  practice  of  proctology  or  of 
medicine  or  surgery  In  any  form  by  the  said 
II.  E.  Thompson  or  Allie  Thompson,  and 
that  their  relation  to  the  said  business  and 
to  the  sanitarium  to  be  maintained  In  con- 
nection with  the  practice  of  the  same  is  to 
be  in  all  respects  In  conformity  with  the 
laws  governing  the  practice  of  medicine  and 
surgery  In  Kansas  and  in  other  states,  and 
that  the  practice  of  such  specialty  is  to  be 
carried  on  by  the  said  Dr.  Mills  and  by  such 
other  legally  qualified  persons  as  said  firm 
may  from  time  to  time  employ  or  associate 
with  them  for  that  purpose." 

The  proof  amply  warranted  a  finding 
that  Dr.  Cleveland  and  Dr.  Ressler  were  in 
collusion  to  deprive  the  plaintiffs  of  the  ben- 
efits of  their  contract  by  promoting  a  rival 
business  conducted  by  Dr.  Ressler,  with 
whom  Dr.  Cleveland  maintains  offices  osten- 
sibly for  the  treatment  of  chronic  diseases 
not  Included  in  the  specialty.  There  was 
proof  that  Dr.  Cleveland  desired  to  dispose 
of  bis  business,  formblas,  influence,  and  good 
will,  because  of  his  purpose  to  retire  from 
the  practice  of  his  specialty,  and  that  this 
purix>se  was  induced  by  advanced  age,  In- 
creasing physical  Inflrmlties,  and  his  com- 
fortable financial  condition. 

[1]  This  court  has  taken  the  view  that 
contracts  in  general  restraint  of  that  natural 
rivalry  which  ordinarily  exists  in  trade  and 
other  business  pursuits  are  inimical  to  the 
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public  welfare,  and  that  tbe  decisive  test  of 
the  validity  of  less  restrictive  contracts  is 
the  resulting  Injury  to  the  public.  Eeene 
V.  Gas  Co.,  69  Kan.  284,  76  Pac.  834,  6T  L. 
B.  A.  61,  105  Am.  St  Bep.  164,  2  Ann.  Cas. 
949. 

[2]  The  opinion  in  this  case  refers  to  none 
but  the  more  conservative  decisions,  but  It 
accords  with  the  modern  doctrine,  born  of 
modern  social  and  business  conditions,  that 
the  validity  of  a  contract  in  partial  restraint 
of  trade  or  business  Is  not  to  be  determined 
by  the  arbitrary  measures  of  extent  in  time, 
extent  in  space,  and  the  like,  but  by  its  rea- 
Eiouableness  under  all  the  circumstances, 
having  regard  both  for  the  liberty  of  a  per- 
son to  make  beneficial  use  of  his  own,  and 
for  tbe  public  consequences  of  such  use. 
Considered  In  this  manner,  tbe  contract  In 
question  is  valid.  The  formulas  which  were 
the  foundation  of  the  specialty  were  essen- 
tially secret.  Perhaps  others  than  Dr. 
Cleveland  and  Dr.  Mills  had  some  knowl- 
edge of  them.  Perhaps  Dr.  Bessler,  from 
previous  association  with  Dr.  Cleveland, 
knew  the  Ingredients  of  the  remedies,  but 
no  common  or  general  competency  to  ad- 
minister them  existed.  Therefore  the  sub- 
ject of  the  contract  belongs  to  a  different 
class  from  those  which  Involve  competition 
between  public  service  corporations  like 
gas  and  electric  light  companies,  or  which 
involve  natural  competition  in  ordinary 
branches  of  trade.  The  law  would  be  very 
unjust  If  It  refused  to  permit  one  in  Dr. 
Cleveland's  situation,  who  desired  to  retire 
from  the  arduous  practice  of  one  branch  of 
his  profession,  to  do  so  upon  advantageous 
terms  by  guarantying  tbe  genuineness  of 
bis  retirement  Under  even  tbe  narrower 
rules  tbe  sale  of  tbe  formulas  was  not  un- 
reasonably restricted. 

[3]  A  retiring  partner  may  sell  his  influ- 
ence and  good  will  to  the  firm  or  Its  succes- 
sors. This  is  true  of  professional  men  and 
firms.  20  Cyc.  1277.  In  this  case  tbe  good 
win  of  tbe  business  was  one  of  its  most 
Important  assets,  and  good  faith  required 
that  Dr.  Cleveland  do  nothing  which  would 
deprive  Mills  &  Thompson  of  its  benefits  and 
advantages. 

"By  the  sale  of  the  'good  will,'  he  could 
not  use  the  old  name,  and  relinquished  any 
benefit  or  advantage  which  might  result 
from  its  previously  established  character; 
nor  could  be  do  any  other  act  that  would 
prevent  bis  vendee  from  enjoying  that  good 
will,  as  well  against  himself  as  others,  to 
the  same  extent  and  in  the  same  way  that 
the  defendant  had  himself  a  previous  right 
to  the  unmolested  enjoyment  of  them." 
Drake  v.  Dodsworth,  4  Kan.  159,  172. 

Tbe  contract  Is  not  In  violation  of  any 
statute  of  this  state.  Tbe  right  to  an  in- 
junction Is  not  affected  by  the  provisions  of 
the  contract  relating  to  the  amount  of  dam- 


ages recoverable  for  Its  breach.     The  in- 
junction properly  runs  against  Dr.  Bessler. 
Tbe  judgment  of  tbe  district  court  l»  af- 
firmed.   All  the  Justices  concurring. 

(87  Kan.  M9) 
Wn.LIAMS  V.   CITY   OF  PARSONS. 
(Supreme  Court  of  Kansas.     July  6,  1912.) 

(Syllabut  hv  the  Court.) 
Municipal  Corporations  (S  821*)— Injuries 
TO  Pedestrian  —  Neougehce  —  Contribu- 
tory Neqlioence. 

A  telephone  guy  wire  had  long  been  main- 
tained near  the  curb  line  of  a  city  street  over 
or  quite  close  to  a  pathway  on  the  side  of  an 
intersecting  street.  A  woman  crossed  the 
first-named  street  at  this  point,  and,  stepping 
upon  the  curb,  encountered  the  wire  and  was 
thrown  down  and  injured.  The  accident  occur- 
red in  the  evening.  Although  the  woman  bad 
passed  near  the  place  often,  she  had  not  no- 
ticed the  wire.  It  is  held,  that  the  evidence 
was  sufficient  to  warrant  the  submission  of 
the  questions  of  negligence  and  contributory 
negligence  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {$  1745-1757;  Dec 
Dig.  S82I.*I 

Appeal  from  District  Court,  Labette  Coun- 
ty. 

Action  by  Ida  E.  Williams  against  the 
City  of  Parsons.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

F.  M.  Brady,  of  Oswego,  A.  A.  Osgood,  of 
Parsons,  and  Paul  H.  Kimball,  of  Parsons, 
for  appellant  Glasse  &  Burton,  of  Parsons, 
for  appellee. 

BENSON,  J.  This  is  an  action  to  recover 
damages  for  personal  injuries  resulting  from 
tbe  alleged  negligence  of  tbe  city.  Tbe  ap- 
pellee resides  upon  Coming  avenue  near  tbe 
place  of  tbe  accident  In  returning  from  a 
park  in  the  evening,  she  walked  west  on  tbe 
south  aide  of  tbe  avenue  to  and  across  Fif- 
teenth street  extending  north  and  south. 
There  she  turned  north  across  the  avenue, 
and  in  stepping  from  the  surface  to  the  curb 
encountered  a  guy  wire  stretched  from  a  tele- 
phone pole  to  tbe  ground,  and  was  thrown 
down  and  injured  by  the  collision.  The  wire 
was  about  five  feet  above  the  ground  over 
or  quite  close  to  a  path  which  extended 
along  tbe  west  side  of  Fifteenth  street 
There  was  no  sidewalk  on  that  side  of  Fif- 
teenth street,  but  the  path  was  in  or  near 
tbe  place  where  a  walk,  If  constructed,  would 
be  located.  Tbe  appellee  had  often  passed  by 
the  place  in  traveling  on  Coming  avenue, 
but  had  not  noticed  the  wire.  The  accident 
occurred  on  a  moonlit  evening,  but  there  was 
a  tree  near  the  telephone  pole  canslng  a 
shadow  over  tbe  wire.  Two  other  persons 
had  recently  fallen  by  reason  of  tbe  same 
obstruction. 

It  is  insisted  that  contributory  negligence 
appears,  and  that  it  should  be  so  held  as 
matter  of  law;  also,  that  a  demurrer  to  tbe 
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evidence  shonld  have  been  sustained.  Nei- 
ther of  these  contentions  can  be  uplicld. 
Wbetber  the  appellant  exercised  reasonable 
care  was  a  question  for  tlie  Jury.  Osage  City 
T.  Brown,  27  Kan.  74;  McCoy  v.  City  of 
Wichita.  86  Kan.  943,  122  Pac.  894. 

While  a  city  is  not  bound  as  a  matter  of 
law  to  grade  or  improve  the  entire  width  of 
its  streets  or  to  construct  sidewallis  upon 
all  of  them,  it  is  its  duty  to  keep  them  In  a 
reasonably  safe  condition  for  public  travel 
tn  the  ordinary  modes.  City  of  Wellington 
T.  Gregson,  31  Kan.  99,  1  Pac.  253,  47  Am. 
Rep.  482;  Atchison  t.  Mayhood,  69  Kan.  672, 
77  Paa  549;  note  20  L.  B.  A.  (N.  S.)  565. 

The  appellee  was  crossing  the  avenue  when 
injured,  and  the  crossing  was  obstructed  by 
the  wire  stretched  over  the  point  at  the  side 
of  the  avenue  where  the  pathway  on  Fif- 
teenth street  connected  with  the  curb.  Neg- 
ligence ought  not  to  be  imputed  to  the  appel- 
lee in  crossing  the  avenue  at  the  west  in- 
stead of  the  east  side  of  the  street,  merely 
because  there  was  a  connecting  sidewalk  on 
one  side  and  not  at  the  other. 

"A  pedestrian  is  not  confined  to  a  cross- 
walk, but  has  a  right  to  assume  that  all 
parts  of  the  street  intended  for  travel  are 
reasonably  safe;  and,  if  he  knows  of  no 
dangerous  excavations  or  obstructions,  be 
may  cross  the  street  at  any  point  that  suits 
his  convenience  without  being  liable  to  the 
imputation  of  negligence."  City  of  Olatbe 
V.  Mizee,  48  Kan.  435,  syl.  2,  29  Pac.  754, 
30  Am.  St  Bep.  308. 

The  wire  bad  been  in  the  same  position  for 
about  four  years,-  and  notice  to  the  city  au- 
thorities of  the  apparent  danger  could  be 
Inferred  from  the  length  of  time  this  con- 
dition had  continued.  The  evidence  present- 
ed a  case  proper  for  the  consideration  of  a 
Jury,  and  there  was  no  error  in  overruling 
the  demurrer.  Brusso  v.  City  of  Buffalo,  90 
N.  T.  679;  City  CouncU  of  Augusta  v.  Tharpe, 
113  Ga.  152,  38  S.  E.  389;  Stack  v.  Ports- 
mouth. 52  N.  H.  221;  Coffey  v.  City  of  Car- 
thage. 186  Mo.  573,  85  S.  W.  532. 

Complaint  is  made  of  an  order  striking  out 
a  part  of  the  answer.  No  prejudice  would 
have  resulted  to  the  appellee  had  her  motion 
been  overruled.  Neither  was  the  appellant's 
defense  prejudiced  by  sustaining  it  Evidence 
•f  the  matters  stricken  out  was  freely  ad- 
mitted, and  there  is  no  substantial  dispute 
as  to  the  facts. 

It  is  contended  that  the  verdict  was  ex- 
cessive, but  the  extent  of  the  injuries,  includ- 
ing resulting  pain  and  consequent  damages, 
was  properly  submitted  to  a  Jury,  and  the 
amount  of  recovery  is  not  so  large  as  to 
suggest  passion  or  prejudice,  or  to  appear 
unreasonable. 

On  a  motion  for  a  new  trial  the  appellant 
offered  aflJdavitS'of  several  jurors  regarding 
conversations  in  the  Jury  room,  concerning 
the  liability  of  the  telephone  company  to  re- 


imburse the  city  for  the  damages  that  might 
be  recovered  in  the  action.  Some  of  these 
affidavits  were  rejected  upon  the  ground  that 
the  notary  before  whom  they  were  verified 
was  disqualified  because  he  was  an  attorney 
for  the  defendant  Without  examining  that 
question,  it  is  suflicient  to  say  that  the  al- 
leged misconduct  of  the  jury,  if  it  should  be 
held  that  the  affidavits  ought  to  have  been 
received,  is  not  of  that  serious  character 
necessary  to  disturb  a  verdict  If  the  de- 
liberations of  Juries  are  to  be  searched  and 
the  discussion  of  such  matters  allowed  to 
set  aside  verdicts,  litigation  would  be  use- 
lessly prolonged  and  Justice  defeated  by  de- 
lay. While  carefully  guarding  the  rights 
of  litigants,  courts  should  proceed  cau- 
tiously in  tiding  the  jurors  after  trying  the 
cause. 

No  error  Is  found  in  the  record,  and  the 
judgment  is  affirmed.  All  the  Justices  con- 
curring. 

(B7  kan.  687) 
FISHEB  V.  MONTGOMERY  et  al. 
(Supreme  Court  of  Kansas.    July  6,  1912.) 
(SyUahus  ly  the  Court.) 

1.  Towns  (J  81*)— Vacation— Grounds. 

A  landowner,  claiming:  that  he  had  been' 
damaged  by  overflow  caused  by  a  certain  ditch, 
sued  the  township,  the  trustee,  the  road  over- 
seer, and  an  adjoining  landowner,  to  recover 
damages  and  for  prohibitory  and  mandatory 
injunctions.  Thereafter  the  parties  agreed  up- 
on a  settlement  of  the  entire  controversy,  and 
embodied  their  agreement  In  a  written  stipula- 
tion providing,  among  other  things,  that  the 
action  should  be  dismissed.  In  pursuance  of 
such  stipulation  the  court  entered  a  judgment 
of  dismissal;  the  journal  entry  being  approv- 
ed by  counsel.  Thereafter  the  defendants  pre- 
sented a  motion  to  set  aside  the  judgment;  the 
grounds  being  that  the  stipulation  was  made 
without  the  knowledge  of  the  township  board, 
and  was  made  improvidently  and  was  highly 
prejudicial  to  the  interests  of  the  township  and 
the  highway  involved.  Over  the  objections  of 
the  plaintiff  and  without  evidence  or  showing, 
the  judgment  was  set  aside.    Held,  error. 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent. 
Dig.  {  126;  Dec.  Dig.  {  81.»] 

2.  JT7DGUENT    (I    342*)— VaCATIOW— GBOUNDS. 

The  Civil  Code,  {  596  (Gen.  St  1909,  S 
6191),  authorizes  the  vacation  of  a  judgment 
at  or  after  the  term,  but  only  upon  grounds 
therein  expressly  mentioned. 

[Ed.  Note.— For  other  cases,  see  Judgment 
C!ent  Dig.  ij  668-671;   Dec.  Dig.  |  342.*] 

Appeal  from  District  (3ourt  Harper  County. 

Action  by  H.  E.  Fisher  against  Leu  Mont- 
gomery and  others.  From  an  order  setting 
aside  a  judgment  for  plaintiff,  he  appeals. 
Beversed. 

E.  C.  Wilcox,  of  Anthony,  for  appellant. 
George  B.  McMahon,  of  Anthony,  for  ap- 
pellees. 

WEST,  J.  On  March  21,  1910,  plaintiff 
sued  the  defendants  to  recover  $1,000  dam- 
ages and  to  enjoin  them  from  maintaining  a 
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certain  ditch,  embankment,  and  obstruction 
to  an  alleged  natural  water  course.  The 
defendant  Drauhard  was  township  trustee, 
Montgomery  was  road  overseer  and  had 
charge  of  the  roads  in  controversy,  and  Hor- 
ton  was  the  owner  of  certain  lands  Involved. 
It  was  alleged:  That  the  plaintiff  was  own- 
er of  the  southwest  quarter  of  section  1, 
that  Horton  was  the  owner  of  the  land 
fiouth  thereof,  a  highway  running  east  and 
west  between  the  two  tracts,  and  also  an- 
other along  the  west  boundaries  of  both, 
making  four  corners  at  the  southwest  corner 
of  plaintiff's  land.  That  a  certain  stream  or 
channel  crossed  the  north  and  south  highway 
last  mentioned,  and  that  a  culvert  had  been 
cut  across  the  road  for  the  purpose  of  car- 
rying off  accumulating  water  and  emptying 
the  same  on  section  12.  That  In  the  spring 
of  1907  Drauhard,  tojvnshlp  trustee,  by  and 
with  the  consent  of  the  other  members  of 
the  board  .together  with  the  assistance  of 
Horton,  destroyed  this  culvert  and  built  a 
tall  embanlsment  and  dam  and  ditch  along 
and  In  the  highway  and  constructed  a  cul- 
vert diagonally  across  the  highway  from  sec- 
tion 11  to  section  1,  whereby  the  water  that 
flowed  from  all  the  land  that  sloped  In  that 
direction  was  accumulated  above  the  dam 
and  conveyed  by  the  ditch  to  the  southwest 
corner  of  plaintiff's  land,  and  that  the  de- 
fendants pretended  to  dig  a  ditch  along  the 
south  side  of  plalntlfTs  land  to  release  the 
water  into  a  certain  creek;  such  ditch  being 
entirely  Insufflclent.  It  further  alleged  that 
this  action  on  the  part  of  the  defendants 
had  destroyed  certain  alfalfa  of  the  plaintiff 
and  damaged  a  portion  of  his  land;  the 
prayer  being  for  $1,000  damages  and  an  in- 
junction from  maintaining  such  ditch,  em- 
bankments, and  obstruction  and  from  put- 
ting In  any  other  culvert,  and  a  mandatory 
injunction  requiring  them  to  open  the  one 
formerly  used.  After  the  Issuance  of  a  re- 
straining order,  the  parties  entered  into  a 
stipulation  by  which  the  plaintiff  agreed  to 
dismiss  his  action,  the  township  agreed  to 
pay  all  the  costs,  and  each  party  agreed  to 
pay  his  own  attorney's  fees;  the  plaintiff 
to  abandon  all  claims  for  damages,  the  town- 
ship to  construct  and  maintain  a  good  cul- 
vert so  as  to  prevent  the  flooding  of  plain- 
tiff's land,  Horton  to  dedicate  to  the  town- 
ship for  road  purposes  a  strip  of  land  16 
,  feet  wide  extending  from  the  northwest  cor- 
ner of  the  northwest  quarter  of  section  12 
to  a  certain  creek  and  to  remove  his  fence 
t)ack  along  such  strip,  a  ditch  and  a  dike 
iiufflcient  to  take  care  of  all  ordinary  flood 
waters.  The  township  agreed  as  soon  as 
l)racticable  after  constructing  such  culvert, 
ditch,  and  dikes,  to  remove  and  cease  to 
maintain  the  one  complained  of.  The  stipu- 
lation was  signed  by  the  plaintiff  and  Hor- 
ton and  by  Drauhard  as  trustee  and  ap- 
proved by  counseL     On  April  20,  1910,   In 


conformity  with  such  stipulation,  a  Judgment 
was  rendered  "that,  pursuant  to  said  stip- 
ulation and  the  fulfillment  of  the  same  as 
set  out  and  shown  by  the  memorandum  filed 
herein,  said  action  be,  and  is  hereby  dis- 
missed at  the  costs  of  Odell  township."  This 
journal  entry  was  approved  by  the  attor- 
neys. On  May  2,  1910,  the  defendants  mov- 
ed to  set  aside  the  Judgment  on  the  grounds 
that  the  stTpulation  was  made  without  the 
knowledge  or  authority  of  the  township 
board  and  improvldently,  and  that  It  was 
highly  prejudicial  to  the  interests  of  the 
township  and  the  highway  Involved  in  the 
petition.  Without  any  evidence,  and  over  the 
objection  of  the  plaintiff,  the  case  was  re- 
instated for  hearing  at  the  following  Septem- 
ber term  of  court.  Thp  plaintiff  requested 
that  special  findings  be  made  "as  to  whether 
or  not  It  is  decided  to  set  aside  the  stipula- 
tion made  by  the  parties  to  this  action,  or 
whether  the  township  trustee  had  any  au- 
thority to  enter  into  the  same";  but  such 
findings  were  not  made.  On  September  10th, 
the  defendants  filed  an  answer  admitting 
the  organization  of  the  tovrashlp,  the  ofilcial 
capacity  of  Montgomery  and  Drauhard,  and 
alleged  that  the  embankment,  culvert,  and 
ditch  complained  of  were  made  with  the 
knowledge,  consent,  approbation,  and  assist- 
ance of  plaintiff;  that  plaintiff  accumulated 
a  large  amount  of  surface  water  and  threw 
it  in  a  body  into  the  ditch;  and  that  the  In- 
Jury  could  not  be  apportioned  between  him 
and  the  defendants.  The  reply  was  a  gen- 
eral denial.  After  a  trial  was  had  in  which 
a  demand  for  a  Jury  was  denied  the  plaintiff, 
the  court  was  requested  to  make  12  findings 
of  fact,  all  of  which  were  refused  except  the 
eleventh  and  twelfth,  and  the  court  conclud- 
ed as  a  matter  of  law  that,  as  the  plaintiff 
was  a  party  to  the  original  agreement  and 
contributed  to  the  work  of  putting  the  ditch 
where  it  was  first  located  and  worked  upon 
it  afterwards,  he  was  too  late  to  ask  relief 
from  a  court  of  equity,  and  taxed  the  costs 
to  him. 

[1]  The  plaintiff  assigns  various  errors  al- 
leged to  have  occurred  upon  the  trial,  and 
also  complains  of  the  action  of  the  court 
In  setting  aside  the  Judgment  of  April  20, 
1910.  The  defendant  argues  that  the  stip- 
ulation was  not  binding,  although  signed 
by  the  township  trustee,  and  suggests  that 
even  the  entire  township  board  could  not 
have  bound  the  tow^iship  by  such  agree- 
ment. The  statute  provides  that  the  duties 
of  the  township  trustee  shall  be,  among  other 
things:  "Fourth.  To  have  the  care  and  man- 
agement of  all  property,  real  and  personal 
belonging  to  bis  township  and  to  superintend 
the  various  interests  thereof."  Section  9584, 
Gen.  St  1909.  Section  9587  required  him  to 
report  to  the  board  of  county  commissioners 
annually  the  affairs  of  the  township  for  the 
preceding  year,  stating   in  detail  the  items 
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of  acconnt  audited  and  allowed,  tbe  nature 
of  each  acconnt,  and  the  name  of  each  per- 
son to  whom  such  account  was  allowed. 
Section  9588  provides  that,  In  addition  to 
the  duties  then  prescribed  by  law  (1871), 
"the  township  trustee  shall  have  the  cus- 
tody and  disposition  of  tbe  property  of  his 
township  and  shall,  on  going  out  of  oflSce 
take  from  his  successor  in  office  a  receipt," 
etc.  By  the  act  of  1885  (Gen.  Stat.  1909,  §{ 
9629  to  9tI36),  the  township  board  constitutes 
a  board  of  commissioners  of  liigbways  of 
whidi  the  trustee  is  the  chairman;  It  being 
their  duty  to  keep  the  roads  and  bridges  of 
their  respective  townships  In  repair  and  im- 
prove them  as  far  as  practicable.  This  act 
aatborizes  them  to  employ  a  general  super- 
Intendoit,  let  contracts,  appoint  overseers, 
employ  laborers,  etc.;  but  the  power  to  let 
contracts  and  purchase  tools,  machinery,  or 
material  can  only  be  exercised  by  the  board 
at  an  authorized  meeting. 

In  view  of  these  statutes,  which  were  in 
force  at  the  time  covered  by  the  record,  it 
wpuld  seem  that  the  township  trustee  who, 
with  bis  township,  had  been  sued  both  for 
injunction  and  for  $1,0(X)  damages,  on  his 
own  l)ehalf  and  on  behalf  of  the  township 
might  properly  stipulate  to  end  the  litigation 
without  the  recovery  of  any  damages  by  mak- 
ing certain  changres  in  the  ditches  set  forth 
in  the  agreement  Such  stipulation  appears 
to  lutve  been  made  upon  due  consideration, 
and  to  have  met  the  approval  of  counsel  for 
all  the  parties,  and  to  have  been  followed 
by  a  dismissal  of  the  cause  in  accordance 
therewith.  To  set  aside  the  Judgment  was 
in  effect  to  avoid  the  stipulation,  and  we 
cannot  discover  what  power  the  trial  court 
had  to  make  the  order  without  any  showing 
of  fraud  or  collusion,  but  merely  upon  the 
request  of  the  defendants.  What  appeared 
to  l>e  a  complicated  local  controversy  seems 
to  have  been  amicably  adjusted  by  all  con- 
cerned on  terms  apparently  fair  and  rea- 
sonable. The  township  was  a  party  to  tbe 
stipulation  and  by  its  managing  officer  sign- 
ed it,  and,  although  the  motion  of  defend; 
ants  to  set  it  aside  alleged  that  it  was  Im- 
provtdently  made  and  was  highly  prejudicial 
to  the  interests  of  the  township,  w;e  cannot 
understand  how  the  township  itself,  the 
trustee,  and  road  overseer,  as  well  as  the 
adjoining  landowner,  could  well  make  this 
allegation  within  a  few  days  after  having 
signed  such  a  stipulation,  and  it  is  still  more 
difficult  to  see  how  the  mere  allegation,  un- 
supported by  auy  proof  whatever,  could  Jus- 
tify absolving  the  parties  from  their  stipula- 
tion and  set  aside  a  Judgment  which  had 
lieen  entered  in  pursuance  thereof. 

[2]  Tbe  Code,  {  596  (Qeh.  St.  1909,  |  6191), 
authorizes  the  vacating  of  a  Judgment  at  or 
after  the  term,  but  only  upon  grounds  ex- 
pressly mentioned.  Vail  v.  School  District, 
86  Kan.  808,  122  Pac.  885;   23  Cyc.  889-896. 


But  we  know  of  no  statute  or  authority  by 
which  a  stipulation  can  be  set  aside  save 
for  some  sufficient  reason  alleged  and  admit- 
ter  or  proved. 

Tbe  order  setting  aside  the  Judgment  is 
reversed.    All  the  Justices  concurring. 

.  (8T  Kan.  T74) 

SARBACH  T.   FIDKLITT  &   DEPOSIT  CO. 
OF  MARYLAND. 

(Supreme  Court  of  Kansas.    July  6,  1912.) 

(ByUabut  by  the  Court.) 

Election    of    Remedies     (|    7*)  —  Claiiib 

AOAINST  Dbckdent's  Estate. 

A  creditor  seeking  to  recover  a  fund  al- 
leged to  have  been  misappropriated  by  its  agent 
may  simultaneously  in  separate  actions  pro- 
ceed against  tbe  estate  of  the  misappropriator 
and  other  parties  alleged  to  have  participated 
in  the  misuse  of  the  fund,  and,  after  the  full 
amount  of  the  claim  has  been  allowed  against 
the  estate  and  classified,  such  creditor  is  enti- 
tled to  tbe  same  dividend  as  other  creditors  of 
the  same  class,  without  regard  to  the  result  of 
pending  suits  against  such  other  parties. 

IKd.  Note.— For  other  cases,  see  Election  of 
Remedies,  Cent.  Dig.  |  12;   Dec.  Dig.  |  7.*] 

Appeal  from  District  C^urt,  Jackson 
County. 

In  the  matter  of  the  estate  of  Albert  Sar- 
bach.  From  an  order  allowing  a  claim  of  the 
Fidelity  &  Deposit  (Company  of  Maryland, 
Carrie  Sarbach  appeals.    Affirmed. 

I.  T.  Price,  Charles  Hayden,  and  Crane  A 
Woodburn  Bros.,  all  of  Holton,  for  appel- 
lant. Garver  &  Carver,  of  Topeka,  for  ap- 
pellee. 

WEST,  J.  Carrie  Sarbach  is  administra- 
trix of  the  estate  of  her  deceased  husband, 
Albert  Sarbach,  with  debts  amounting  to  over 
$76,000;  the  estate  being  insolvent.  Having 
collected  in  about  $32,700,  she  petitioned  the 
probate  court  for  an  order  of  distribution 
among  the  undisputed  claims  and  was  direct- 
ed to  pay  25  per  cent  upon  all  which  had 
been  allowed  except  that  of  the  Grand  Lodge 
of  Masons,  which  was  ordered  to  be  held 
in  abeyance  until  it  could  be  determined 
bow  much,  if  anything,  should  be  recovered 
by  tbe  lodge  in  its  suits  against  various 
banks  and  individuals.  From  this  order  an 
appeal  was  taken  to  the  district  court,  where 
the  administratrix  was  ordered  to  pay  with- 
out regard  to  the  pendency  of  the  cases  re- 
ferred to.  From  that  order  this  appeal  was 
taken.  The  claim  of  the  Grand  Lodge  was 
for  moneys  claimed  to  have  been  received  by 
Sarbach  as  Grand  Treasurer  with  which  he 
was  chargeable  at  the  date  of  his  death. 
Subsequent  to  the  allowance  of  this  claim, 
suits  were  brought  against  certain  banks  and 
persons  to  recover  various  sums  alleged  to 
have  been  wrongfully  paid  or  received  by 
them  out  of  the  trust  fund  in  possession  of 
Sarbach  as  Grand  Treasurer  in  some  of 
which  cases  Judgments  were  recovered  and 
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appealed  from  to  this  conrt.  The  Fidelity  ft 
Deposit  Company  of  Maryland  claims  to 
have  succeeded  to  all  the  rights  of  the  Grand 
Lodge  touching  the  fund  In  question  and  Is 
the  appellee  herein. 

It  is  contended  hy  the  administratrix  that 
the  Fidelity  Company  should  not  be  allowed 
to  collect  25  per  cent,  of  its  claim  against 
the  estate  from  her  until  it  appears  whether 
It  can  collect  more  than  75  per  cent,  from 
the  other  banks  and  persons  sued ;  that  the 
other  suits  are  for  portions  of  the  Identical 
money  claimed  to  have  been  in  the  hands, 
or  which  should  have  been  in  the  hands,  of 
Sarbach  at  his  decease;  and  that,  as  the 
other  defendants  are  solvent,  the  estate 
should  not  be  made  to  pay  such  a  per  cent, 
as  would  permit  the  Fidelity  Company  to  be- 
come overpaid;  and  it  is  argued  that  the 
probate  court  rightfully  withheld  payment  of 
the  25  per  cent  until  these  claims  could  be 
fully  adjudicated  and  the  court  could  equita- 
bly determine  the  amount  that  each  would, 
on  final  distribution,  be  entitled  to,  or  liable 
for,  and  to  prevent  the  payment  of  an  undue 
amount  to  any  one  creditor  of  the  fifth  class 
from  funds  which  under  the  law  belong  to 
other  creditors  of  the  same  class  to  their 
detriment. 

The  Fidelity  Company  contends  that  the 
estate  owes  the  entire  indebtedness,  and 
that,  while  the  claimant  can  recover  but 
once,  It  has  a  right  to  the  same  dividends 
as  other  creditors  of  the  estate  without  wait- 
ing for  the  adjudication  of  other  actions  In- 
volving the  same  shortage  out  of  which  all 
the  litigation  has  grown.  Authorities  are 
cited  In  support  of  the  rule  that  the  creditor 
can  demand  and  receive  dividends  upon  the 
full  amount  of  his  claim  regardless  of  any 
sums  received  from  his  collateral. 

We  do  not  regard  the  question  as  the  fa- 
miliar one  of  a  creditor  pursuing  an  Insol- 
vent estate  wbUe  holding  collateral  for  his 
debt,  and  do  not  think  the  same  rule  neces- 
sarily applies.  The  contention  of  the  cred- 
itor Is  that  Sarbach  had,  or  should  have 
had.  In  his  hands  over  $16,000  belonging  to 
the  Grand  Lodge  which  has  assigned  its 
claim  to  the  appellee;  that  Sarbach  had 
misappropriated  this  amount  of  funds  there- 
by rendering  his  estate  liable  therefor,  the 
claim  for  which  has  been  allowed  and  classi- 
fied; that  other  banks  and  persons  besides 
Sarbach  participated  in  the  misappropria- 
tion of  this  same  fund  and  therefore  have 
become  liable  for  such  portions  thereof  as 
their  part  in  the  transaction  concerned ;  that 
different  parties  having  misused  a  fund  be- 
longing to  a  creditor  who  may  look  to  one 
or  all  for  reimbursement,  and  while  he  can 
have  but  one  recovery  of  the  full  amount, 
he  may  pursue  any  one  or  more  at  will  until 
the  amount  properly  coming  from  the  ones 
thus  pursued  Is  received.  A  very  similar 
question  was  raised  in  Washbon  v.  Bank,  86 


Kan.  468,  474,  121  Pac.  615,  517.  It  was 
there  held  that  the  proof  and  allowance  of 
a  claim  against  the  estate  is  not  a  bar  to  an 
action  against  one  of  the  banks,  but  that  the 
claimant  might  consistently  pursue  both  rem- 
edies until  there  should  be  one  satisfaction. 
It  was  said:  "So  here,  the  plaintiffs  have 
not  waived  their  claim  of  ownership  of  the 
fund  sought  to  be  recovered,  but  are  pur- 
suing the  estate  of  the  one  who  misappropri- 
ated It  and  the  bank  who  paid  out  the  mon- 
ey with  alleged  knowledge  of  Its  trust  char- 
acter. This  they  may  do  until  from  one 
source  or  the  other  their  claim,  if  rightful, 
shall  be  satisfied." 

We  think  the  appellee  has  the  same  right 
to  the  25  per  cent,  dividend  as  other  cred- 
itors of  the  same  class,  and  If,  In  any  of  the 
pending  proceedings,  any  overplus  should  be 
recovered,  the  creditor  must  account  to  the 
estate  therefor;  but,  until  such  contingency 
happens,  neither  of  the  debtors  who  have 
participated  in  the  wrongful  diversion  of  the 
fund  in  question  can  require  the  claimant 
to  stay  proceedings  until  It  Is  seen  how  much 
some  other  debtor  may  be  compelled  to  pay. 

The  appellee  suggests  that  there  was  no 
motion  for  a  new  trial,  and  that  therefore 
we  cannot  consider  any  errors  resulting  from 
rulings  upon  evidence.  The  evidence  con- 
sists of  a  stipulation  that  the  allegations  of 
the  petition  and  amended  petition  of  the  ad- 
ministratrix should  be  taken  as  true,  and, 
while  the  abstract  does  not  show  the  pro- 
ceedings or  steps  taken  to  perfect  an  appeal, 
the  one  question  of  law  has  been  briefed 
and  argued,  and  in  view  of  the  stipulation 
a  motion  for  a  new  trial  was  not  necessary. 
Wagner  v.  Ballway  Ca,  73  Kan.  283,  86  Pac. 
299;  Darling  v.  Ballway  Co.,  76  Kan.  893, 
93  Pac.  612,  94  Pac.  202 ;  Sheets  v.  Hender- 
son, 77  Kan.  761,  93  Pac.  577;  Civil  Code, 
i  305  (Gen.  St.  1909.  i  5899). 

The  Judgment  is  afilrmed.  All  the  JTustto- 
es  concurring. 

(87  Kan.  61S) 
WESTINE  V.  ATCHISON,  T.  &  S.  F.  BY.  CO. 
(Supreme  Court  of  Eomsas.    July  6,  1912.) 

(Syllahut  hv  (ft«  Court.) 

Master  and  Servant  ({  289*)— Injtjrt  to 
Servant— Contributory  Negligence. 
The  findings  showed,  among  other  things: 
That  the  plaintiff,  a  brakeman  in  the  employ  of 
the  defendant,  about  7:40  o'clock  p.  m.  on 
July  17th  was  walking  south  on  the  main  track 
receiving  signals  from  his  conductor  and  re- 
peating them  to  bis  engineer,  who  were  moving 
their  train  on  a  siding  to  clear  for  an  incoming 
passenger  train.  The  latter  backed  in  on  the 
main  track.  Its  conductor  was  on  the  rear 
car  and  could  have  discovered  by  the  exercise 
of  reasonable  care  that  the  plaintiff  was  un- 
conscious of  its  approach  and  of  bis  own  dan- 
ger in  time  to  have  stopped  the  train,  which 
the  conductor  could  have  done  within  15  feet. 
That  the  passenger  train  struck  the  plaintiff 
and  dragged  him  30  feet.    Held,  that  under  all 


•For  othar  cases  see  nm*  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  IndezM 


Digitized  by 


Google 


EaiL) 


STATE  T.  TEBKILL 


65 


the  circnmstances  the  question  of  plaintiff's  al- 
leged contributory  negbgence  was  for  the  jury. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  1089,  1090,  1092-1132; 
Dec.  Dig.  I  289.  •! 

Appeal  from  District  Court,  Neosho  County. 

Action  by  Andrew  P.  Westlne  against  the 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

W.  R.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
of  Topeka,  for  appellant  Farrelly  &  Evans, 
of  Chanute,  for  appellee. 

WEST,  J.  The  plaintiff,  a  brakeman  In 
the  employ  of  the  defendant,  was,  at  the 
time  of  the  injury,  engaged  in  taking  signals 
from  bis  conductor,  who  was  at  the  rear  of 
a  train  about  15  or  16  cars  away,  and  com- 
municating them  to  bla  engineer.  It  was 
about  7:40  o'clock  p.  m.  on  July  17th.  He 
was  walking  south  on  the  main  track  on 
which  a  passenger  train  was  backing  in 
from  the  north;  the  conductor  thereof  being 
on  the  end  of  the  rear  car.  The  Jury  found, 
among  other  things,  that  when  Westlne  step- 
ped upon  the  track  the  passenger  train  was 
about  150  feet  north  and  was  equipped  with 
air  and  air  brakes;  that  its  conductor  was 
on  the  rear  end  of  the  train  and  in  charge 
of  the  air  brake,  and  could  have  seen  Wes- 
tlne about  150  feet  before  he  was  struck; 
that  under  the  facts  and  circumstances  he 
could  have  seen  the  plaintiff  on  the  track  and 
observed  and  appreciated  that  he  was  un- 
aware of  the  approach  of  the  train  and  un- 
conscious of  his  peril,  in  sufficient  time  to 
have  stopped  the  train  t)efore  striking  him; 
that  the  conductor  could  have  stopped  the 
train  within  15  feet  by  the  exercise  of  or- 
dinary care  and  prudence;  that  by  applying 
the  air  on  the  cab  of  the  engine  it  could 
have  been  stopped  within  10  feet;  that  the 
train  which  struck  the  plaintiff  dragged  him 
30  feet  The  appellant  contends  that  even 
with  these  findings  contributory  negligence 
was  shown,  and  that  the  plaintiff  could  not 
In  law  recover.  When  the  case  was  here 
before  (84  Kan.  213,  114  Pac.  219)  It  was  de- 
cided: "A  question  of  contributory  negli- 
gence arising  upon  the  failure  of  a  brakeman 
to  look  for  an  approaching  train  while  ac- 
tively engaged  In  giving  signals  for  the  move- 
ment of  his  own  train,  and  while  giving 
necessary  attention  thereto,  is  held,  under 
the  evidence  in  this  case,  to  be  one  of  fact 
for  a  Jury."  It  was  there  said  that,  while 
the  plaintiff  knew  that  the  passenger  train 
should  come  In  at  about  the  time  of  the  in- 
Jury,  "It  still  remained  for  a  Jury  to  de- 
termine whether  the  plaintiff  ought,  in  the 
exercise  of  reasonable  prudence,  to  have 
looked  ont  for  the  expected  train,  in  view  of 
the  nature  of  his  duties  and  the  importance 
of  attending  to  the  work  of  removing  his 
own  train  to  the  siding,  and  the  dangers  to 
be  apprehended."    84  Kan.  221,  114  Pac.  222. 


In  view  of  the  findings  referred  to,  which 
were  the  result  of  the  second  trial,  the  rule 
already  announced  applies  even  more  clearly 
than  before. 

The  Judgment  is  affirmed.  All  the  Jus- 
tices concurring. 

(87  Kan.  Tffi) 
STATE  V.  TERRIIiL. 
(Supreme  Court  of  Kansas.    July  6,  1912.) 

(SyUalu*  iy  the  Court.) 

1.  False  Pretenses  (J  7*)— Pais*  REPfcEUN- 

TATIONS— SUFnCIENOT. 

The  fact  that  some  of  the  false  represen- 
tations made  by  a  defendant,  who  was  con- 
victed for  obtaining  money  by  false  pretenses, 
may  have  been  mere  opinions  and  some  that 
did  not  come  within  the  condemnation  of  the 
statute,  is  not  fatal  to  the  conviction,  where 
false  representations  were  made  by  him  which 
contributed  to  some  material  extent  in  induc- 
ing the  owner  to  part  with  his  money. 

[Ed.  Note. — For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  {{  5-12,  25;   Dec.  Dig.  {  7.»] 

2.  False  Fbetenses  ({  4*)— Fauje  Rkpbesen- 
TATioRS— Sufficiency. 

A  false  representation,  made  with  intent 
to  cheat  and  defraud  another,  by  which  money 
is  obtained,'  is  a  false  pretense  within  the  mean- 
ing of  section  94  of  the  Crimea  Act  (Gen.  St 
1909,  g  2584),  whether  it  is  oral  or  in  writing. 
[Ed.  Note. — For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  |  1;  Dec.  Dig.  {  4.*J 

3.  Pause  Pretenses  (M  81,  49»)  —  Infobjca- 
TioN— Evidence. 

The  information  examined,  and  licli  to 
state  an  oSense  under  the  statute,  and  it  is 
further  held  that  there  is  sufficient  testimony 
to  sustain  the  conviction. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  SI  88-41.  ^:  Oea  Dig.  M 
31,  49.*J 

Appeal  from  District  Court  Pawnee 
County. 

George  H.  Terrill  was  convicted  of  obtain- 
ing money  by  false  pretenses,  and  ai^eals. 
Affirmed. 

G.  Polk  Cline,  of  learned,  and  Gbas.  A. 
Baker,  of  Kinsley,-  for  appellant  J.  S.  Daw- 
son, Atty.  Gen.,  W.  H.  Vernon,  of  Larned, 
and  S.  N.  Hawkes,  of  Topdia,  for  the  State. 

JOHNSTON,  C.  J.  George  H.  Terrill,  the 
appellant  was  convicted  of  obtaining  $400 
from  Mrs.  M.  L.  Foss  by  means  of  false 
pretenses.  In  the  Information  It  was  alleg- 
ed that  Mrs.  Foss  was  the  beneficiary  in 
a  policy  of  Insurance  issued  by  the  Knights 
and  Ladies'  of  Security,  and  that  with  In- 
tent to  cheat  and  defraud  her,  appellant  rep- 
resented to  her  that  the  policy  had  been  Is- 
sued Irregularly  and  that  the  only  way  to 
obtain  the  money  due  on  the  policy  was 
through  the  assistance  of  the  appellant  and 
one  Erdman  by  paying  them  $400,  and  that, 
believing  his  representations  to  be  true,  she 
paid  him  that  amount  It  Is  then  alleged 
that  the  representations  were  untrue  and 
known  by  him  to  be  untrue  when  made.  It 
is  contended  on  this  appeal  that  appellant 
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was,  In  fact,  convicted  of  an  offense  other 
tban  the  one  charged  against  him;  that  bis 
representations  and  acts  may  have  made  him 
liable  to  conviction  for  defrauding  the  in- 
surance company,  but,  as  the  company  did 
not  complain  of  his  fraud,  no  one  else  could, 
and,  at  any  rate,  the  testimony  did  not 
show  that  a  fraud  was  committed  on  Mrs. 
Foss.  His  version  of  the  testimony  is  that 
M.  L.  Foss,  who  was  insured,  was  in  bad 
health,  and  that  appellant  induced  him  to 
take  out  a  policy  and  accompanied  him  to 
the  oflBce  of  Dr.  McCurdy,  who  first  examin- 
ed Foss  and  refused  to  pass  him.  He  was 
at  once  examined  by  Dr.  Ewlng,  who  re- 
ported favorably  on  the  application,  and 
then  papers  were  accordingly  made  out  and 
forwarded  to  the  home  office,  where  the  ap- 
plication was  approved  and  a  policy  of  in- 
surance Issued.  Terrill  further  claimed  that 
Foss  was  not  Initiated  In  the  local  lodge; 
that  the  lodge  would  not  receive  him  as  a 
member;  that  six  months  after  the  policy 
was  Issued  Foss  died  from  a  disease  of  the 
heart,  a  condition  which  Dr.  McCurdy  found 
when  he  examined  him ;  that  Terrlll,  know- 
ing of  the  alleged  fraud  in  the  Issuance  of 
the  policy,  and  having  participated  In  It,  and 
knowing  also  that  Foss  was  not  received  in- 
to the  local  lodge,  represented  to  Mrs.  Foss 
that  she  could  not  obtain  the  insurance  ex- 
cept with  the  aid  of  Erdman  and  himself, 
who  were  respectively  president  and  secre- 
tary of  the  local  lodge,  and  that  if  she  would 
give  them  $400  they  would  make  out  and 
sign  the  necessary  certificates  and  papers 
by  which  the  $1,400  mentioned  in  the  policy 
would  be  paid;  that  this  was  done,  and, 
when  the  insurance  money  was  received,  he 
was  given  $400  and  gave  one-half  of  that 
amount  to  Erdman. 

The  testimony  In  the  transcript,  which  is 
more  complete  than  In  the  abstract,  does  not 
.  warrant  the  Inferences  drawn  by  appel- 
lant nor  his  theory  of  the  facts.  There  was 
a  fair  basis  for  the  jury  to  find  that  Foss 
honestly  applied  for  and  obtained  the  policy; 
that  he  was  In  fairly  good  health;  that, 
while  the  doctors  disagreed  as  to  his  condi- 
tion, the  examination  of  Dr.  Ewlng,  who  ap- 
pears to  have  been  a  reputable  physician, 
was  not  perfunctory,  but  was  honestly  made 
and  the  risk  honestly  approved.  Appellant 
in  his  testimony  states  that,  when  he  advis- 
ed the  taking  out  of  the  policy,  he  did  not 
have  the  death  of  Foss  la  view  and  had  no 
personal  knowledge  of  his  bad  health.  The 
evidence  toids  to  show  that,  about  eight 
years  before  the  i>oIlcy  was  Issued,  Foss  had 
an  attack  of  rheumatism,  but  that,  other 
than  the  rbenmatlc  attack,  he  was  In  good 
health  when  the  policy  was  taken  out.  There 
was  nothing  to  show  that  any  facts  as  to 
his  health  or  history  were  concealed  from 
the  medical  examiner  or  misrepresented  by 
him,  and,  while  the  doctor  who  passed  on 
him  was  probably  mistaken  as  to  his  con- 


dition, the  testimony  warranted  the  Jury  in 
finding  that  it  was  an  honest  mistake. 
Again,  as  to  the  membership  In  the  lodge, 
the  appellant  himself  certified  In  writing 
that  Foss  was  initiated  into  the  lodge  on 
January  13,  1911,  and  this  certificate  was 
verified  by  appellant  as  well  as  by  the  pres- 
ident and  financier  of  the  lodge.  It  is  true 
that  on  the  trial  appellant  testified  that  Foss 
was  not  initiated  into  the  lodge,  but  be 
formed  that  opinion,  he  said,  because  he  had 
been  so  Informed  and  had  not  seen  him 
there.  He  was  compelled  to  say,  however, 
that  he  did  not  really  know  whether  Foss 
was  a  member  of  the  lodge  or  not.  The  Jury 
probably  concluded  that  the  sworn  state- 
ment first  made  that  Foss  was  a  member, 
supported,  as  It  was,  by  the  official  state- 
ment of  the  officers  of  the  lodge,  was  more 
reliable  than  the  testimony  given  when  he 
was  on  trial,  and  that  he  was  admitting  the 
perpetration  of  one  fraud  In  order  to  escape 
punishment  for  another  that  was  charged 
against  him.  It  cannot  be  said,  therefore, 
that  there  was  an  acknowledged  fraud 
against  the  society;  but,  on  the  other  hand, 
the  Jury  might  well  have  determined  that 
a  valid  policy  was  Issued,  that  Foss  had 
paid  six  assessments  on  the  policy,  and  that 
the  books  showed  that  he  was  in  good  stand- 
ing In  the  society  when  he  died. 

[3]  An  offense  was  alleged  in  the  Informa- 
tion. In  effect.  It  charged  appellant  with 
falsely  and  fraudulently  representing  that 
the  policy  was  irregularly  obtained,  and 
that,  to  overcome  this  irregularity,  the  as- 
sistance of  appellant  and  Erdman  was  nec- 
essary when,  as  a  matter  of  fact,  the  policy 
was  valid  and  the  beneficiary  was  entitled 
to  the  insurance.  Under  the  testimony  of 
the  state,  the  policy  was  valid,  and  Mrs. 
Foss,  who  paid  $400  in  reliance  upon  the 
false  representations,  had  a  clear  right  to 
the  insurance.  So  far  as  the  evidence  shows, 
initiation  into  the  local  lodge  is  not  a  con- 
dition precedent  to  the  issuance  of  the  poli- 
cy. In  such  societies  the  policy  Is  frequent- 
ly Issued  before  initiation,  and,  unless  there 
was  an  Invalidating  provision  in  the  laws 
of  the  society  or  In  the  contract  Itself,  the 
society  could  not  escape  liability  on  a  poli- 
cy actually  issued,  where  assessments  bad 
been  received  and  kept,  as  in  this  case,  on 
the  mere  ground  that  the  Insured  had  not 
gone  through  the  Initiatory  ceremony  In  a 
local  lodge. 

[1]  The  fact  that  some  of  appellant's  rep- 
resentations may  have  been  mere  opinions, 
or  that  a  part  of  the  representations  by 
which  Mrs.  Foss  may  have  been  Induced  to 
give  up  the  $400  did  not  come  within  the 
condemnation  of  the  statute.  Is  not  fatal  to 
the  conviction.  It  is  enough  if  false  repre- 
sentations which  are  within  the  statute  were 
made  and  which  contributed  to  some  materi- 
al extent  in  Inducing  Mrs.  Foss  to  part  with 
her  money.    It  has  been  decided  that:    "It 
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is  not  necessary,  to  constitute  the  offense  of 
obtaining  goods  by  false  pretenses,  that  the 
owner  has  been  induced  to  part  with  his 
property  solely  and  entirely  by  pretenses 
which  are  false;  nor  need  the  pretenses  be 
the  paramount  cause  of  delivery  to  the  pris- 
oner. It  is  sufficient.  If  they  are  a  part  of 
the  moving  cause,  and,  without  them,  the 
dtfrauded  party  would  not  have  parted  with 
his  property."  In  re  Snyder,  Petitioner,  etc., 
17  Kan.  542,  Syl.  p.  3.  See,  also.  State  v. 
Cowdln,  28  Kan.  269;  State  v.  Gordon,  56 
Kan.  64,  42  Pac.  846;  State  v.  Brlggs,  T4 
Kan.  377,  86  Pac.  447,  7  L.  R.  A.  (N.  S.) 
278.  10  Ann.  Cas.  904;  State  r.  Hetrlck,  84 
Kan.  157,  113  Pac.  888,  34  L.  K.  A  (N.  S.) 
642. 

[2]  There  is  nothing  substantial  In  the 
claim  that  the  false  pretenses  must  be  a 
token  or  writing  or  some  pretense  in  that 
form.  The  essential  feature  of  the  offense  is 
the  cbaractar  and  not  the  form  of  the  false 
pretense.  Within  the  meaning  of  the  statute 
(section  94  of  the  Grimes  Act),  any  false 
pretense,  whether  oral  or  in  writing,  by 
means  of  which  money  or  personal  property 
is  fraudulently  obtained,  is  an  offense. 

There  is  complaint  of  statements  made  by 
the  county  attorney  In  his  argument,  and  al- 
so that  things  not  in  evidence  were  consider- 
ed by  the  Jury;  but  it  is  hardly  possible 
that  any  of  these  could  have  affected  the 
verdict  or  prejudiced  the  appellant 

There  is  some  criticism  of  rulings  of  the 
conrt  in  giving  and  refusing  Instructions; 
but  we  think  the  case  was  fairly  submit- 
ted to  the  Jury,  and  we  find  nothing  substan- 
tial In  the  objections  of  appellant. 

The  Judgment  is  affirmed.  All  the  Jus- 
tices concurrins. 


0T  Kan.  SH) 

HEKRY  V.  KAW  BOILER  WORKS. 
(Supreme  Court  of  Kansas.    July  6,  1012.) 

(SylXahut  Iv  the  Court.) 

L  Mastxb  ahd  Servant  (§  286*)— Injuries 
TO  Sebvaht— Defectivk  Matebial— Ques- 
tion  FOB  JUBT. 

Where  an  employe  U  injured  by  reason  of 
the  breaking,of  a  pole,  constituting  a  part  of 
a  hoisting  apparatus,  and  formed  by  screwing 
together  two  Joints  of  well  casing,  evidence 
that  the  threads  were  rusted,  and  after  the  ac- 
cident were  found  to  be  stripped  off  so  far  as 
they  had  been  engaged,  is  sufficient  to  take  to 
the  jary  the  question  whether  the  employers 
were  negligent  in  furnishing  defective  material 
(or  the  construction  of  such  apparatus. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |$  1001,  1006,  1008,  1010- 
1015,  1017-1033.  1(B6-1042,  1044,  1046-1050; 
Dec  Dig.  {  286.»] 

2.  BIasteb  and  Servant  (|  190*)— Injuries 
TO  Servant— Nkquoence  of  Foreman. 
Where,  under  the  direction  of  a  foreman 
who  has  complete  charge  of  the  building  of  a 
iteel  tank,  a  hoisting  apparatus  is  prepared  by 
the  workmen,  whiuh  is  unsafe,  not  because  of 


any  defect  in  the  materials,  bat  by  reason  of 
negligence  in  the  manner  in  which  they  are  put 
together,  and  in  consequence  an  employ*  is 
injured  who  had  nothing  to  do  with  the  prep- 
aration of  the  apparatus,  and  had  not  sufficient 
knowledge  or  experience  to  enable  him  to 
Judge  of  its  safety,  the  employers  are  liable 
for  the  results  of  the  foreman's  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,   Cent  Dig.  H  449-474;.  Dec.  Dig.  { 

Appeal  from  District  Court,  Chautauqua 
County. 

Action  by  Frank  Henry  against  the  Kaw 
Boiler  Works,  a  copartnership  composed  of 
F.  G.  Palmer  and  T.  B.  Gilbert  Judgment 
for  defendant,  plaintiff  appeals.    Reversed.' 

W.  H.  Sproul  and  J.  A.  Ferrell,  both  of 
Sedan,  for  appellant  W.  E.  Zlegler,  of  Cof- 
feyville,  for  appellee. 

MASON,  J.  Frank  Henry  sued  P.  Q. 
Palmer  and  T.  B.  Gilbert,  a  partnership  en- 
gaged, under  the  name  of  the  Kaw  Bpller 
Works,  in  the  business  of  constructing  met- 
al tanks,  on  account  of  personal  injuries  re- 
ceived while  In  their  employ.  A  demurrer 
to  bis  evidence  was  sustained,  and  he  ai>- 
peals. 

The  evidence  tended  to  show  these  facta: 
A  foreman  of  the  firm  was  engaged,  with 
a  number  of  other  workmen,  including  the 
plaintiff,  hired  by  him,  in  the  erection  of  a 
tank,  43  feet  in  diameter  and  25  feet  high, 
constructed  of  curved  sbeeta  of  steel  5  feet 
wide  and  8  or  10  feet  long,  weighing  400 
or  500  pounds.  For  the  purpose  of  raising 
the  sheets  composing  the  top  rin<,  the  men, 
under  the  direction  of  the  foreman,  pre- 
pared a  hoisting  apparatus  the  principal 
feature  of  which  was  a  single  pole,  which 
they  called  a  gin  pole,  composed  of  two 
Joints  of  well  casing  4  to  6  inches  in  diame- 
ter, screwed  together  at  the  ends.  As  the 
last  sheet  was  being  hoisted  Into  place,  by 
means  of  a  block  and  tackle  fastened  to  the 
top  of  the  gin  pole,  the  plaintiff  held  one 
end,  while  the  other  was  being  swung  Into  po- 
sition. The  gin  pole  broke  in  two  where  the 
pieces  were  fastened  together,  and  the  sheet 
of  steel  fell,  striking  the  plaintiff  and  caus- 
ing him  to  drop  to  the  ground  from  the 
scaffold  on  which  he  stood.  One  piece  of  the 
gin  pole  was  screwed  into  the  other  between 
half  an  inch  and  an  inch,  although  threads 
were  cut  for  about  three  inches.  No  block 
or  brace  was  placed  inside  of  the  casing. 
In  the  fall  the  threads  were  stripped  off  as 
far  as  they  had  been  engaged.  Elsewhere 
they  were  rusty.  The  casing  was  old  and 
rusty.  The  plaintiff  was  not  skilled  In  the 
work  of  building  tanks.  He  had  never  be- 
fore  bandied  similar  steel  sbeeta  or  worked 
around  a  derrick  of  any  kind.  He  did  not 
know  how  much  weight  the  gin  pole  would 
stand  or  bow  much  guying  was  necessary 
to  sustain  it  He  had  nothing  to  do  with 
the  making  of  the  gin  pole.     During  Ita 
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erection  be  was  working  on  the  Inside  of 
the  tank. 

The  grounds  of  negligence  set  out  In  the 
petition  are:  That  the  casing  of  which  the 
gin  pole  was  made  was  not  strong  enough 
for  the  purpose,  owing  to  Its  being  old  and 
rusty;  that  the  gin  pole  was  not  strength- 
ened at  the  place  of  union  by  placing  a 
wooden  block  on  the  inside;  that  the  gin 
pole  was  not  guyed  In  a  proper  manner  so 
as  to  prevent  Its  falling  against  the  plain- 
tiff. 

[1]  The  allegations  axe  probably  broad 
enough  -to  cover  also  the  failure  to  provide 
sufficient  support  for  the  gin  pole,  and  the 
failure  to  screw  the  ends  far  enough  to- 
gether. We  think  the  testimony  that  the 
Joints  of  casing  were  old  and  the  threads 
rusty  was  sufficient,  under  the  circumstanc- 
es of  the  case,  to  warrant  a  finding  that  the 
company  was  negligent  In  not  furnishing 
better  material  for  the  construction  of  a  gin 
pole.'  In  this  view  the  demurrer  to  the  evi- 
dence should  have  been  overruled  In  order 
that  the  Jury  might  at  least  pass  upon  this 
matter.  A9  the  question  whether  the  com- 
pany could  be  held  liable  upon  any  other 
ground  will  arise  upon  a  new  trial,  it  Is  de- 
sirable that  it  should  be  determined  now. 

The  defendant  maintains  that  if  sound  ma- 
terials were  furnished  to  the  worluuen,  and 
the  accident  resulted  from  their  want  of  care 
in  putting  them  together,  no  liability  can  at- 
tach to  the  defendants,  because  the  negli- 
gence, although  the  act  of  the  foreman,  was 
that  of  the  plaintiff's  fellow  servant  There 
Is  abundant  authority  to  that  effect  Knud- 
sen  V.  La  Crosse  Stone  Co.,  145  Wis,  39i, 
130  N.  W.  519,  33  L.  K.  A.  (N.  S.)  223,  and 
cases  cited  there  and  Indicated  by  note 
thereto  in  33  L.  R.  A,  (N.  S.)  226;  note,  3 
L.  R.  A.  (N.  S.)  500;  note,  18  Ann.  Cas.  611; 
26  Cyc.  1329-1330,  especially  paragraph  of 
note  under  subhead  "Supervision  of  Fore- 
man," in  the  third  line  of  which  the  word 
"not"  is  obviously  omitted  by  Inadvertence; 
20  A.  &  E.  Encyd.  of  L.  81,  82;  4  Thomp- 
son on  Negligence,  {  3760;  2  Labatt  on  Mas- 
ter &  Servant  SI  614-616. 

[2]  It  is  said  tliat  the  situation  so  pre- 
sented creates  an  exception  to  the  rule  that 
a  nondelegable  duty  rests  upon  the  employer 
to  use  due  care  to  furnish  his  employes  a 
safe  place  to  work  In,  or  that  the  rule  does 
not  apply  because  the  employ^  make  their 
own  working  place.  Whatever  other  condi- 
tions may  create  an  exception  to  the  gen- 
eral rule,  or  prevent  its  application,  we 
think  In  the  present  case  the  defendant  was 
liable  for  any  negligence  of  the  foreman, 
for  these  reasons:  Assuming  the  facts  to 
be  as  testified  by  the  plaintiff,  he  had  in 
fact  nothing  whatever  to  do  with  the  con- 
struction of  the  gin  pole,  and  he  had  no 
such  knowledge  or  experience  as  to  enable 
him  to  Judge  of  the  safety  of  that  appli- 
ance. He  was  under  the  orders  of  the  fore- 
man who  employed  him,  and  who  was  in 


entire  charge  of  the  constmctlcm  of  the 
tank.  The  plaintiff  had  a  right  to  rely  upon 
reasonable  precautions  being  taken  by  the 
foreman  to  insure  his  safety,  and  the  fore- 
man was  charged  with  the  duty  of  taking 
such  precautions.  While  in  other  relations 
the  foreman  may  have  been  the  plaintiffs 
fellow  servant  in  this  respect  he  stood  in 
the  place  of  the  firm,  discharging  the  non- 
delegable duty  of  the  employers,  and  his 
negligence  was  that  of  the  defendants.  The 
following  cases,  while  not  directly  la  point, 
illustrate  different  phases  of  the  principle 
Involved:  H.  &  St  J.  R.  Co.  v.  Fox,  81 
Kan.  536,  3  Pac.  320;  Brick  Co.  v.  Shanks, 
69  Kan.  306,  76  Pac.  856;  Maib  v.  MUl  Co., 
82  Kan.  660,  109  Pac.  688;  National  Refin- 
ing Co.  V.  Willis,  74  C.  O.  A.  301,  143  Fed. 
107;  Chambers  v.  American  Tin  Plate  Co., 
64  C.  C.  A.  129,  129  Fed.  561;  Heck  v.  In- 
ternational Smokeless  Powder  Co.,  77  N.  J. 
Law,  4,  71  AU.  150;  C.  &  A.  R.  R.  Co.  v. 
Maroney,  170  lU.  620,  48  N.  E.  953,  62  Am. 
St  Rep.  396. 

In  this  Jurisdiction  the  liability  of  an  em- 
ployer for  an  injury  to  one  employe  caused 
by  the  negligence  of  another  depends,  not 
upon  their  respective  rank  or  the  closeness 
of  their  association,  but  upon  the  char- 
acter  of  the  duty  that  has  been  neglected. 
He  is  liable  only  in  case  the  duty  which 
has  been  violated  is  one  which  the  law 
Imposes  upon  him,  and  which  he  cannot 
delegate  to  another.  Bridge  Co.  ▼.  Mill- 
er, 71  Kan.  13,  80  Pac.  18;  Lunn  ▼.  Mor- 
ris, 81  Kan.  94,  105  Pac.  15.  Since  that  is 
the  sole  test  it  should  be  applied  in  such 
manner  as  to  carry  out  the  general  princi- 
ples regulating  the  liability  of  employer  to 
employ^,  and  be  a  consistent  part  of  a  com- 
plete system.  The  essential  reason  why  an 
employer  is  relieved  from  responsibility  for 
the  negligence  of  his  employes  in  preparing 
their  own  working  place,  from  sound  mate- 
rial furnished  them,  is  that  they  are  sup- 
posed to  be  competent  to  Judge  of  its  safety, 
and  have  the  matter  in  their  own  hands.  It 
matters  little  in  what  terms  the  immunity 
is  expressed — whether  it  is  said  to  depend 
upon  assumption  of  risk,  contributory  neg- 
ligence, or  fellow  service.  Where  an  em- 
ploy€  has  had  no  part  in  the  construction  of 
his  working  place,  or  of  an  appliance  whi<>h 
he  nses,  and  is  not  competent  and  does  not 
assume  to  be  competent  to  Judge  of  the 
safety  of  either,  the  reason  of  the  rule  fails, 
and  the  rule  should  be  held  not  to  apply. 
The  employer  cannot  be  heard  to  say  that 
he  has  not  undertaken  to  furnish  such  an  em- 
ploy«  a  completed  place  to  work,  or  a  com- 
pleted appliance,  but  only  the  materials  out 
of  which  such  a  place  or  appliance  may  be 
constructed.  In  that  situation  the  law  casts 
upon  him  the  nondelegable  duty  of  exercis- 
ing due  care  to  insure  the  safety  of  the 
place  or  appliance. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered.    AU  the  Justices  concurring. 
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(l7Ku>.  m) 

LAMDREnr  T.  HOIiCOMB. 

<Sapreme  Conrt  ot  Kansas.    July  6,  1912.) 

(Syllahut  hv  the  Court:) 

COCRT8    (I    192*)— CiTT    COUETS  — JUBISDIO- 

noN. 

Where  a  city  is  divided  into  two  districts, 
eadi  haTinK  a  city  court,  territory  added  to  the 
city  will,  in  the  absence  of  some  specific  provi- 
don  to  the  contrary,  become  a  part  of  the  dis- 
trict to  which  it  is  contiguous,  notwithstanding 
the  act  creating  the  courts  provides  that  each 
district  shall  consist  of  certain  wards  "as  said 
wards  are  now  constituted  and  established." 
That  provision  means  merely  that  the  line  of 
division  between  the  two  districts  as  so  located 
will  not  be  aifected  by  subsequent  changes  in 
interior  ward  .Unes.  It  does  not  prevent  the 
enlargement  of  the  districts  by  the  addition  of 
tracts  afterwards  taken  into  the  city. 

[Ed.  Note.— For  other  cases,  see  Conrts, 
Cent.  Dig.  ii  412,  467,  458;  Dec  Dig.  {  192.»] 

Application  by  Joseph  U  Landrey  for  writ 
of  mandamus  against  Frank  M.  Holcomb. 
Writ  denied. 

James  M.  Meek,  of  E^ansas  City,  for  plain* 
tiff.  L.  S.  Harvey,  of  Kansas  City,  for  de- 
fendant. 

MASON,  3.  In  1897  the  Legislature  creat- 
ed two  courts  to  be  known  as  "the  city  court 
of  Kansas  City,  First  district,"  and  "the  city 
conrt  of  Kansas  [dty],  Second  district"  Laws 
1897,  c.  107,  f  1.  The  territory  of  the  city 
(called  a  township  in  this  connection)  was 
divided  Into  two  districts,  which  were  thus 
defined;  the  words  out  of  which  the  present 
litigation  grows  being  printed  in  italics: 
The  First  district  shall  be  composed  of  the 
Second,  Third  and  Fourth  wards  of  Kansas 
City,  Kansas,  and  the  Second  district  shall 
be  composed  of  the  First,  Fifth  and  Sixth 
wards  of  said  city,  as  said  wards  are  now 
ooiutituted  and  established."  Laws  1897,  c. 
107,  i  4.  The  judges  and  clerks  were  re- 
qnlred  to  Ite  residents  of  their  respective  dis- 
tricts. Originally  the  voters  of  each  dis- 
trict were  to  elect  Its  judge  and  clerk.  Sec- 
tion 4.  By  amendment  the  selection  of  both 
sets  of  officers  was  left  to  the  voters  of  the 
dty  at  large.  Laws  1903,  c.  212,  {  1.  Joseph 
L.  Landrey  la  a  candidate  for  Judge  of  the 
Second  district,  and  has  presented  to  Frank 
M.  Holcomb,  the  county  clerk,  for  filing,  a 
petition  for  his  nomination  for  that  office. 
The  clerk,  being  doubtful  of  the  construction 
of  tbe  statute,  refuses  to  file  the  petition 
upon  the  ground  that  Landrey  la  not  a  resi- 
dent of  the  territory  that  composed  wards 
2,  3,  and  4,  or  1,  6,  and  6,  when  tbe  court 
was  created,  but  is  a  resident  of  tbe  Seventh 
ward,  which  has  been  formed  from  territory 
taken  into  the  city  since  that  time.  Landrey 
asks  a  writ  of  mandamus  to  compel  the  clerk 
to  file  his  petition. 

Tbe  question  presented  is  whether  the 
plaintiff  Is  a  resident  of  the  Second  district. 
The  act  creating  the  two  districts  provided 


that  it  should  be  composed  of  certain  wards 
"as  said  wards  are  now  constituted  and  es- 
tablished." The  bare  letter  of  the  statute 
makes  no  provision  for  adding  to  or  taking 
from  the  territory  of  the  districts  as  so  creat- 
ed, and  seems  to  forbid  any  change  what- 
ever in  their  boundaries.  The  legislators 
must,  however,  have  realized  that  the  dty 
might  be  enlarged  by  the  taking  in  of  new 
territory,  and  to  suppose  that  they  meant 
that  territory  added  to  the  city  should  not 
become  a  part  of  either  district  is  to  im- 
pute to  them  a  purpose  to  deny  to  residents 
of  such  territory  all  right  to  participate  in 
the  selection  of  the  officers  of  either  dty 
court,  and  all  right  to  be  candidates  for  such 
places — a  discrimination  for  which  no  pos- 
sible motive  is  apparent.  Such  a  purpose 
should  not  be  attributed  to  them  if  the  lan- 
guage employed  is  capable  of  any  other  rea- 
sonable construction.  Upon  this  principle, 
the  court  held  that,  although  all  reference 
to  the  city  of  Holton  was'  omitted  from  a 
legislative  apportioiunent  act,  the  evident 
purpose  was  that  it  should  form  a  part  of 
the  Thirty-Eighth  representative  district,  M 
the  disfranchisement  of  Its  citizens  could  not 
have  been  Intended.  Shellabarger  v.  Com'rs 
of  Jackson  County,  60  Kan.  138,  32  Paa  132. 
Some  force  must  be  given  to  the  words,  "as 
said  wards  are  now  constituted  and  estab- 
lished," but.  If  iMssible,  they  should  be  so 
interpreted  as  not  to  result  in  an  unreason- 
able discrimination  against  the  residents  of 
territory  subsequently  attached  to  the  city. 
When  the  act  was  passed,  the  city  contained 
but  six  wards.  We  think  the  purpose  of  th« 
Legislature  in  basing  tbe  division  into  dis> 
trlcts  upon  the  ward  lines  as  then  estal>- 
llshed  was  that  the  dividing  line  thus  in- 
dicated should  not  be  affected  by  subsequent 
changes  of  interior  ward  boundaries.  For 
instance,  if  a  tract  should  t>e  detached  from 
the  Fifth  ward  and  added  to  the  Fourth,  it 
wonld  not  thereby  become  a  part  of  the  First 
judicial  district,  but  would  remain  a  part  of 
the  Second.  The  Legislature  evidently  haA 
in  mind  rearrangements  of  the  ward  lines 
of  the  territory  then  composing  the  city,  and 
not  changes  resulting  from  the  taking  of  new 
territory  into  the  dty.  No  special  provIslOB 
having  been  made  regarding  the  disposition 
of  sncb  new  territory  as  might  lie  acquired 
from  time  to  time,  the  natural  inference  la 
that  the  Legislature  intended,  not  that  it 
should  occupy  the  anomalous  position  of 
being  within  tbe  municipality,  but  not  within 
either  of  its  judicial  districts,  but  that  tt 
should  form  a  part  of  the  district  to  whick 
it  was  contiguous.  The  territory  of  the 
Seventh  ward,  of  which  the  plaintiff  Is  a 
resident,  adjoins  the  Sixth  ward,  and  no- 
where touches  the  First  district  Upon  its 
being  bronght  Into  the  dty,  it  became,  and 
has  ever  since  been,  a  part  of  the  Second 
district 
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It  Is  ordered  that  the  county  clerk  accept 
and  file  the  nomination  petition  tendered  by 
the  plaintiff.  The  actual  issuance  of  a  writ 
will,  of  course,  be  unnecessary.  All  the  Jus- 
tices concurring. 

(87  Kan.  738) 

STATE  V.  LINK. 
(Supreme  Court  of  Kansas.    July  6,  1912.) 

{Syllabus  ly  the  Court.) 

1.  Criminal  Law  (§  814*)— Guilt  of  Pbin- 

CIPALr-lNTENT  OF   CoDEFEXDA^iT. 

The  defendant  was  charged  alone  as  prin- 
cipal with  the  crime  of  an  assault  with  intent 
to  rob.  His  guilt  did  not  depend  upon  his  en- 
tertaining a  common  purpose  with  another  per- 
son who  participated  in  the  assault  or  upon 
the  state  of  that  person's  mind,  and  instruc- 
tions asked  on  the  contrary  theory  were  prop- 
erly refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  gj  1821,  1833,  1839,  1860, 
1865,  1883,  1890,  1924,  1979-1985,  1987;  Dec. 
Dig.  g  814.»] 

2.  Ckiminal  Law  (8  814*)  —  Instbuotion  — 
clbcumstahtiai,  evidence. 

It  is  not  prejudicial  error  to  refuse  the 
usual  instructions  relating  to  circumstantial  ev- 
idence, when  the  incriminating  circumstances 
shown  by  the  evidence  are  merely  corrobo- 
rative of  direct  proof  of  guilt  ample  to  sustain 
a  conviction. 

[Bid.  Note.— For  other  cases,  see  Criminal 
I>aw,  Cent.  Dig.  gJ  1821.  1833.  1839,  1880, 
1865,  1883,  1890,  1924,  1979-1985,  1987;  Dec 
Dig.  g  814.*] 

3.  Cbiminal  Law  (g  1137*)— Appeai^-Invit- 

ED    ERROB— IN8TBUCTI0N8. 

The  defendant  cannot  complain  of  an  in- 
struction relating  to  the  defense  of  an  alibi 
which  was  based  on  evidence  introduced  by 
•  him,  and  which  was  given  in  response  to  an  in- 
struction which  he  asked  admonishing  the  jur^ 
that  his  presence  at  the  time  and  place  speci- 
fied in  the  information  was  essential  to  a  con- 
viction, although  the  proof  clearly  showed  per- 
sonal presence  and  participation  in  the  crime 
charged. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g§  3007-3010;  Dec.  Dig.  g 
1137.*] 

Appeal  from  Court  Of  Common  Pleas,  Wy- 
andotte County. 

Clifford  Link  was  convicted  of  assault 
with  intent  to  rob,  and  appeals.     AfiSrmed. 

Daniel  J.  Maher  and  Jacob  S.  DetwUer, 
both  of  Kansas  City,  for  appellant  Jno.  S. 
Dawson,  of  Topeka,  and  James  M.  Meek,  of 
Kansas  Oity,  for  appellee. 

BURCH,  J.  The  defendant  was  charged 
with  assaulting  H.  F.  Crafton  with  intent 
to  rob,  and  was  convicted  and  sentenced  ac- 
cordingly. He  api)eals  and  assigns  error  in 
the  giving  and  refusing  of  instructions. 

[1]  The  evidence  disclosed  that  Crafton 
waa  assaulted  by  the  defendant  and  a  man 
named  Gilliland  with  the  intention  alleged. 
Instructions  were  asked  and  refused  making 
it  necessary  to  a  conviction  that  the  jury 
should  find  that  a  common  purpose  to  rob 
existed  in  the  minds  of  the  two  assailants. 


and  that  the  defendant  knew  of  the  purpose 
entertained  by  Gilliland.  The  defendant  was 
charged  alone  as  a  principal,  and  tals  guilt 
or  innocence  did  not  depend  upon  the  exist- 
ence or  continuance  of  a  design  held  In  com- 
mon with  Gilliland  or  on  the  state  of  Gilll- 
land's  mind. 

[2]  Instructions  on  the  subject  of  circum- 
stantial evidence  were  asked  and  refused. 
The  case  was  not  one,  however,  calling  for 
such  instructions.  The  state  produced  direct 
and  positive  testimony  regarding  the  defend- 
ant's conduct  which  was  amply  sufficient  to 
warrant  a  verdict  of  guilty,  and  the  incrimi- 
nating circumstances  surrounding  the  trans- 
action which  were  given  In  evidence  were 
merely  corroborative.  State  v.  Gereke,  74 
Kan.  196,  86  Pac.  160,  87  Pac.  759. 

[3]  The  defendant  complains  of  an  instruc- 
tion to  the  jury  relating  to  the  defense  of  an 
alibi,  because,  as  he  now  asserts,  the  evidence 
established  his  presence  at  the  scene  of  the 
assault  That  being  true,  the  Instruction 
was  Iiarmless.  But  the  defendant  introduced 
evidence  to  show  that  he  was  at  bis  home 
some  distance  away  when  the  assault  was 
made,  and  he  asked  an  Instruction  admonish- 
ing the  jury  that  it  was  essential  to  a  con- 
viction that  he  should  have  been  present  at 
the  time  and  place  specified  in  the  informa- 
tion. If,  therefore,  error  were  committed, 
it  was  invited. 

The  judgment  of  the  district  court  Is  af- 
firmed.   All  the  Justices  concurring. 

(87  Kan.  'SG] 

KANSAS  CITY  v.  SIHLER  HOG  CHOLERA 
SERUM  CO.  et  al. 

(Supreme  Court  of  Kansas.     July  16,  1912.) 

(SyUdbut  iy  the  Court.) 

Nuisance  (g  61*)— Public  Nuisance— Ele- 
ments. 

The  allegations  of  the  petition  on  a  de- 
murrer to  which  the  defendants  elected,  to 
stand,  taken  as. true,  showed  that  a  large  num- 
ber of  hogs  we're  kept  adjacent  to  the  city  in 
such  a  manner  that  odors  from  the  place  and 
from  garbage  hauled  thereto  were  offensive  to 
the  people  living  in  the  neighborhood  and  to 
those  who  passed  along  the  streets,  and  of- 
fensive to  such  an  extent  as  to  impair  the 
health  of  citizens  and  diminish  the  value  of 
their  property.  Held  to  constitute  a  nuisance, 
the  continuance  of  which  should  be  perpetually 
enjoined  (citing  5  Words  and  Phrases,  pp, 
485.')-4866). 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent  Dig.  gg  142-151;   Dec.  Dig.  g  61.*] 

Appeal  from  Court  of  Common  Pleas,  Wy- 
andotte County. 

Action  by  the  City  of  Kansas  City  against 
the  Sihler  Hog  Cholera  Serum  Company  and 
others.  From  a  judgment  for  p'laintltt,  de- 
fendants appeal.     Modified  and  aBlrmed. 

Angevlne,  Cubblson  &  Holt  of  Kansas  City, 
for  appellants.  R.  J.  Hlgglns  and  W.  H. 
McCamish,  both  of  Kansas  City,  for  appel- 
lee. 
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WEST,  3.  Kansas  City  sued  to  enjoin  the 
defendants  from  hauling  garbage  and  other 
refuse  through  Its  streets  in  such  manner 
as  to  permit  the  emanation  of  obnoxious 
odors  from  Its  wagons,  and  from  keeping 
and  maintaining  their  hogpens  at  any  place 
within  three  miles  of  the  city  limits. 

The  petition  alleged:  That  the  defendants 
"are  engaged  in  the  business  of  feeding  a 
large  number  of  hogs  at  and  adjacent  to  the 
city  limits  of  Kansas  City,  Kan.,  to  wit,  im- 
mediately north  of  the  north  line  of  Beacon 
Hill  annex,  the  said  north  line  of  Beacon 
HUl  annex  being  the  north  city  limits  of 
Kansas  City,  Kan.  That  the  exact  num- 
ber of  said  hogs  so  kept  and  fed  by  the  de- 
fendants at  said  place  is  not  to  your  peti- 
tioner known.  That  the  place  w;here  the 
said  bogs  are  kept  and  fed  is  adjacent  to 
the  city  limits  of  Kansas  City,  Kan.,  and 
within  one-eighth  of  a  mile  of  said  city 
limits.  That  within  the  city  Umits  of  Kan- 
sas City,  Kan.,  and  within  a  radius  of  one- 
fourth  of  a  mUe  from  the  place  where  said 
hogs  are  kept  and  fed,  there  lives  a  large 
number  of  the  residents  of  Kansas  City, 
Kan.  That  the  odors  from  the  said  hogpen 
are  offensive  to  the  people  living'  in  said 
neighborhood,  and  particularly  to  the  people 
passing  along  the  public  Ugbways  within 
the  city  of  Kansas  City,  Kan.,  adjacent  to 
the  said  hogpens.  Third.  That  the  said  hogs 
so  kept  in  said  hogpens  are  fed  with  garbage 
and  other  refuse  collected  in  Kansas  City, 
Mo.,  and  hauled  In  wagons  owned  and  con- 
trolled by  the  said  defendants  through  the 
streets  of  Kansas  City,  Kan.,  to  the  said 
hogpens.  That  the  said  wagons  are  so  con- 
structed as  to  permit,  and  they  do  permit, 
emanation  therefrom  of  obnoxious  odors 
when  passing  through  the  streets  of  Kansas 
City,  Kan.  That,  when  the  contents  of  said 
wagons  are  deposited  in  said  hogpens  they 
likewise  cause  obnoxious  odors  to  arise  so 
as  to  affect  the  people  passing  along  the  pub- 
lic highways  within  the  city  of  Kansas  City, 
Kan.,  adjacent  to  the  said  hogpens.  Fourth. 
That  by  reason  of  the  matter  Complained  of 
the  value  of  the  property  adjacent  to  said 
hogpens  has  been  greatly  lessened  and  di- 
minished, and  the  health  of  the  residents  liv- 
ing adjacent  to  said  hogpens  has  been  and 
will  continue  to  be  impaired.  That  the  car- 
rying on  of  the  business  of  hog  feeding  so 
adjacent  to  the  city  of  Kansas  City,  Kan., 
Is  a  public  nuisance." 

A  demurrer  was  Interposed  on  the  ground 
that  no  cause  of  action  was  stated,  and,  this 
being  overruled,  the  defendants  elected  to 
plead  no  farther,  whereupon  the  trial  court 
ordered  "that  the  defendants  and  each  of 
them,  their  agents,  servants,  and  employes, 
be,  and  they  are  hereby,  perpetually  re- 
strained and  enjoined  from  so  hauling  gar- 
bage and  other  refuse  through  the  streets  of 
Kansas  City,  Kan.,  as  to  cause  obnoxious 
odoiB  to  emanate  therefrom.     It  is  by  the 


court  ordered  that  the  defendants  and  each 
of  them,  and  their  agents,  servants,  and  em- 
ployes, be  perpetually  '  restrained  and  en- 
joined from  feeding,  keeping,  or  maintaining 
more  than  10  hogs  on  the  premises  hereto- 
fore used  by  them  as  a  hog  feeding  lot;  and 
it  is  further  likewise  ordered  that  the  de- 
fendants and  each  of  them,  their  agents, 
servants,  and  employes,  be  likewise  perpet- 
ually restrained  and  enjoined  from  establish- 
ing a  bog  feeding  lot  where  more  than  10 
hogs  will  be  fed,  kept,  or  maintained  within 
three  miles  of  the  city  of  Kansas  City,  Kan. 
It  is  further  ordered  that  the  plaintiff  here- 
in shall  recover  its  costs  from  the  defend- 
ants, which  costs  are  taxed  at  $30.20."  The 
defendants  appeal. 

It  is  Insisted  that  there  are  not  sufDclent 
facts  well  pleaded  to  form  a  basis  for  any 
injunction.  While  the  allegations  are  not 
very  specific,  yet  an  admission  of  their  truth 
amounts  to  a  concession  that  the  defendants 
were  feeding  a  large  number  of  hogs  adja- 
cent to  the  city  in  such  a  manner  that  the 
odors  from  the  place  and  from  the  garbage 
hauled  thereto  were  offensive  to  the  people 
living  in  the  neighborhood  and  to  those  who 
passed  along  the  streets,  and  offensive  to 
such  an  extent  as  to  impair  the  hef^lth  of 
citizens  and  diminish  the  value  of  their 
property.  Bouvier  defines  nuisance  as  "any- 
thing that  unlawfully  worketh  hurt.  Incon- 
venience, or  damage."  It  is  true,  as  urged 
by  the  defendants,  that  everything  which 
may  offend  those  of  highly  sensitive  nerves 
or  of  diseased  condition  may  not  be  a  nui- 
sance In  contemplation  of  law,  but  a  thing 
which  is  so  conducted  as  to  cause  noxious 
odors  to  emanate  to  the  extent  of  impairing 
health  and  injuring  the  value  of  property 
comes  within  all  the  legal  definitions.  5 
Words  and  Phrases  Judicially  Determined, 
pp.  4855-4866.  As  laid  down  by  Cyc:  "Tliere 
must  be,  not  merely  a  nominal,  but  such  a 
sensible  and  real,  damage  as  a  sensible  per- 
son, if  subjected  to  It,  would  find  injurious; 
regard  being  had  to  the  situation  and  mode 
of  occupation  of  the  property  injured."  29 
Cyc.  1154.  "It  is  well  established  that  nox- 
ious smells  may  constitute  a  nuisance,  al- 
though they  are  not  unwholesome  or  injuri- 
ous to  the  health,  but  merely  offensive  and 
unpleasant.  But  every  disagreeable  smell  is 
not  an  actionable  nuisance,  for  considerations 
as  to  the  extent  of  the  injury  or  annoyance 
arise  in  connection  therewith."  29  Cyc.  1187. 
The  underlying  doctrine  of  the  law  of  nui- 
sance Is  that  one  shall  not  be  permitted  so 
to  use  his  own  property  as  to  Injure  the 
property  of  another.  In  Longnecker  v.  Rail- 
road Co.,  80  Kan.  422,  102  Pac.  496,  it  was 
said  that,  while  the  plaintiff  might  for  brief 
periods  occupy  the  street  in  front  of  his 
barn  for  carrying  on  the  business  of  feeding 
and  selling  horses  and  the  profession  of 
veterinary  surgeon,  still  "the  plaintiff  has  no 
right  to  use  the  street  in  front  of  bis  prem- 
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Ises  as  a  sort  of  equine  hospital  for  tbe  reg- 
ular practice  of  Ws  profession."  In  Stotler 
y.  Rochelle,  83  Kan.  86,  109  Pac.  788,  29  L. 
R.  A.  (N.  S.)  49,  the  following  expressions 
are  found  among  the  quotations  approved  by 
the  court:  "It  is  quite  dear  that  the  law 
does  not  recognize  any  legal  right  in  any  one 
to  ■compel  his  neighbor  to  follow  his  tastes, 
Wishes,  or  preferences,  or  to  consult  his 
mere  convenience.  He  cannot  dictate  the 
style  of  architecture,  or,  generally,  the  loca- 
tion of  the  buildings,  or  maintain  that  an 
unsightly  or  ill  proportioned  edifice  is  a  nui- 
sance because  it  offends  his  eye,  or  his  too 
cultivated  taste.  •  •  *  The  diminution 
of  the  market  value  of  adjacent  buildings 
by  such  use  will  not  of  Itself  make  It  a 
nuisance.  But  there  Is  a  limit  to  such  right 
No  man  is  at  liberty  to  use  his  own  without 
any  reference  to  the  health,  comfort,  or  rea- 
sonable enjoyment  of  like  public  or  private 
rights  by  others.  Every  man  gives  up  some- 
thing of  this  absolute  right  of  dominion  and 
use  of  his  own,  to  be  regulated  or  restrain- 
ed by  law,  so  that  others  may  not  be  hurt 
or  hindered  unreasonably  In  the  use  and  en- 
joyment of  their  property.  •  ♦  ♦  This  il- 
legal, unreasonable,  and  unjustifiable  use  to 
the  Injury  of  another,  or  of  the  public,  the 
law  denominates  a  nuisance."  83  Kan.  page 
88,  109  Pac.  page  789,  29  U  R.  A.  (N.  S.) 
49.  "One  of  the  great  difficulties  In  de- 
fining a  nuisance  technically  is  to  describe 
tbe  degree  of  annoyance  necessary  to  cause 
the  actionable  Injury.  *  ♦  •  Q^e  deter- 
mination, however,  of  the  question,  rests  In 
sound  Judgment,  and  depends  upon  common 
sense  in  each  case.  •  *  •  Even  that 
which  causes  a  well-founded,  reasonable  ap- 
prehension of  damage  may  be  a  nuisance." 
83  Kan.  page  89,  109  Pac.  page  789,  29  L. 
R.  A.  (N.  S.)  49.  "Thus  a  business  or  erec- 
tion which  should  be  located  In  a  remote 
locality  may  be  a  nuisance  merely  because 
located  In  a  residence  or  populous  neighbor- 
hood." 83  Kan.  page  90,  109  Pac.  page  789, 
29  Ia  R.  A.  (N.  S.)  49.  "The  question  Is  one 
of  reasonableness  or  unreasonableness  In  the 
use  of  property,  and  this  is  largely  depend- 
ent upon  the  locality  and  Its  surroundings." 
83  Kan.  page  90,  109  Pac.  page  789,  29  L.  B. 
A.  (N.  S.)  49.  After  reviewing  many  authori- 
ties, the  court  said:  "However  carefully  the 
hospital  might  be  conducted,  and  however 
worthy  tbe  institution  might  be.  Its  mere 
presence,  which  would  necessarily  be  mani- 
fested In  various  ways,  would  make  the 
neighborhood  less  desirable  for  residence  pur- 
poses, not  to  the  oversensitive  alone,  but 
to  persona  of  normal  sensibilities.  The  court 
concludes  that  upon  these  considerations  the 
injunction  was  rightfully  granted."  83  B^n. 
page  91,  109  Pac.  page  790,  29  L.  R.  A.  (N. 
S.)  49.  In  Glhnore  v.  Salt  Co.,  84  Kan.  729, 
115  Pac.  541,  34  L.  R.  A.  (N.  S.)  48,  It  was 
said:   "We  regard  It  as  well  settled  by  the 


weight  of  authority,  and  In  accordance  with 
sound  reason,  that  one  has  no  right  to  de- 
posit upon  his  land  refuse  matter  of  any 
sort,  whether  In  Itself  offensive  or  not,  by 
which  the  water  underlying  his  neighbor's 
land  may  be  so  affected  through  percolation 
as  to  be  unfitted  for  Its  ordinary  use,  or 
injurious  to  vegetation."  In  State  v.  Und- 
say,  85  Kan.  79,  116  Pac.  207,  35  L.  R.  A. 
(N.  S.)  810,  It  was  held  that  the  maintenance 
of  an  asylum  or  retreat  could  be  enjoined 
because  the  character  of  Its  inmates  and 
their  conduct  caused  fear,  consternation,  and 
disturbance  of  tbe  peace  In  the  community. 
We  have  nothing  to  consider  but  the  petition 
itself,  and  we  think  its  allegations,  taken 
as  true,  show  that  the  place  complained  of 
Is  so  conducted  as  to  be  a  nuisance,  and 
that  the  plaintiff  Is  entitled  to  a  perpetual 
injunction  to  prevent  the  continuance  there- 
of; also  to  prevent  the  hauling  of  garbage 
or  other  refuse  through  the  streets  so  as  to 
cause  offensive  odors  to  emanate  therefrom. 
The  question,  however,  as  to  the  location  of 
defendant's  business  at  some  other  place, 
was  not  before  the  court,  and  is  not  for  de- 
termination. 

Tbe  Judgment  Is  modified,  and  Is  affirmed 
so  far  as  Indicated  in  the  foregoing  para- 
graph.   All  the  Justices  concurring. 


(87  Kan.  727) 
STORY  V.  LANG  et  aL 
(Supreme  Court  of  Kansas.    July  S,  1912.) 

(Syllaliu  by  the  Court.) 

Landlord  and  Tshart  (|  139*)— Rights  or 

Lesses— Emblbuenib. 

The  purchaser  of  a  tract  of  land  agreed  to 
give  the  owner  for  it  a  certain  quantity  of 
wheat  within  11  years,  and  that  on  each  year 
be  would  deliver  the  wheat  grown  on  the  land, 
except  80  much  as  was  necessary  for  seeding, 
and  to  pay  the  expense  of  harvesting  and 
threshing  the  crops,  and  that,  if  the  purchaser 
tiad  not  paid  the  stipulated  quantity  at  the  end 
of  the  11-year  period,  he  would  pay  the  owner 
the  balance  due  on  tbe  basis  of  50  cents  per 
bushel  for  the  quantity  not  delivered.  He  was 
given  possession  of  the  land  and  raised  several 
crops,  but  had  not  complied  with  tbe  condi- 
tions of  the  contract.  While  in  possession  of 
the  land,  although  in  default  as  to  the  pay- 
ments, be  rented  it  to  tenants,  who  put  m  a 
crop  of  wheat.  After  the  crop  was  sown,  an 
action  was  bronght  by  the  owner  against  the 
parcbaser  to  cancel  the  contract  of  sale  and 
obtain  possession  of  tbe  land,  in  which  the  ten- 
ants were  named  and  served  as  defendants. 
Three  days  before  the  harvesting  of  the  crop 
was  begun,  a  judgment  was  rendered  in  the 
case  decreeing  a  cancellation  of  the  contract, 
tbe  restoration  of  possession,  and  barring  the 
defendants  from  claiming  any  interest  in  the 
land.  Meld,  that  the  rights  of  the  purchaser 
were  not  terminated  until  the  contract  of  sale 
was  canceled,  and  that  the  tenants  under  him 
were  entitled  to  a  tenant's  share  of  the  crop 
which  they  had  grown  on  the  land  while  the 
action  was  pending. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  $$  492-507;  Dec  Dig. 
S  139.*] 
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Appeal  from  District  Court,  Trego  County. 

Action  by  Adaline  B.  Story  against  Ignetz 
lang  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.     AfBrmed. 

Herman  Long,  of  Wa  Keeney,  and  C.  B. 
Daughters,  of  Manhattan,  for  appellant  Da- 
vid Ritchie,  of  Salina,  for  appeUees. 

JOHNSTON,  a  J.  This  was  an  action 
bion^t  by  Adaline  E.  Story,  the  appellant, 
to  recover  990  bushels  of  wheat  from  Ignetz 
Lang  and  Rudolph  Augustine,  appeUees,  who 
made  a  cross-claim,  and  asked  for  Judgment 
against  the  appellant  for  632  bushels  of 
wheat  which  they  alleged  she  wrongfully 
took  from  them. 

In  1903  appellant  sold  a  tract  of  land  to 
John  Xounger,  for  which  be  agreed  to  pay 
to  her,  within  a  period  of  U  years,  3,000 
bushels  of  wheat,  or,  In  lien  thereof,  the  val- 
ue of  that  quantity  of  wheat  reckoned  at 
tbe  price  of  50  cents  per  bushel.  The  gran- 
tee was  required  to  sow  wheat  on  certain 
tillable  land,  and  to  turn  the  crop  over  to 
the  grantor  in  payment  of  the  land,  except 
ao  much  as  was  necessary  to  pay  for  the 
seed  and  the  harvesting  and  threshing  of  the 
crops.  Shortly  after  the  contract  was  made. 
Younger  transferred  bis  interest  in  it  to 
Paul  Flax,  who  entered  into  iwssession  of 
tbe  land,  and  held  possession  of  it  under 
the  contract  nntll  1909,  when  be  rented  it 
to  appellees.  They  planted  it  In  com  in  the 
spring  of  1909,  and  in  tbe  fall  of  that  year 
tliey  pot  tbe  land  in  wheat— tbe  crop  in  con- 
troversy her&  A  dispute  arose  between 
Flax  and  appellant  as  to  the  performance  of 
tbe  contract,  and  on  De<^mber  27,  1909,  she 
began  an  action  against  him  in  which  she 
asked  a  Judgment  decreeing  that  the  contract 
of  sale  had  been  rescinded,  and  that  It  be 
canceled  and  held  for  naught  The  appel- 
lees were  also  named  as  parties,  and  Judg- 
ment was  asked  barring  them  from  claiming 
any  interest  in  tbe  land.  Although  served 
with  sunuuons,  they  made  default,  and  after 
a  trial,  which  concluded  on  June  21,  1910,  it 
was  adjudged  that  appellant  was  entitled  to 
tbe  possession  of  the  land,  and  that  appel- 
lees, as  well  as  Flax,  were  barred  from  claim- 
ing any  interest  adverse  to  appellant  On 
Jane  30,  1910,  execution  was  issued  to  en- 
force tbe  Judgment  The  wheat  crop  was 
not  wholly  ripe  on  June  21st,  but  appellees 
began  harvesting  tbe  crop  three  days  later, 
and  finished  it  about  July  4tb.  Tbe  appel- 
lees began  threshing  tbe  crop,  and  bad 
tliresbed  990  bnshels  of  it  when  they  were 
intermpted  by  tbe  sheriff,  who  took  posses- 
sion under  tbe  writ  issued  in  this  case.  Tbe 
tltreslilng  was  completed  by  the  appellant, 
and  tbe  appellees  are  claiming  the  632  bush- 
els which  she  threshed  and  sold.  Tbe  court 
beld  that  Flax,  being  in  possession  under 
a  contract  with  appellant,  had  a  right  to 
lease  tbe  land  to  appellees  on  tbe  cus- 
tomary rental  basis,  and  that  the  Judgment 


rendered  when  the  annual  crop  was  prac- 
tically matured  did  not  prevent  them  from 
harvesting  it  but  that  tbey  were  entitled 
to  the  wheat  raised  subject  to  tbe  claim  of 
appellant  for  rent  due  her  aa  owner  of  tbe 
land. 

Tbe  contention  that  tbe  right  to  tbe  crop 
was  adjudicated  in  tbe  former  action  is  not 
sound.  That  was  primarily  an  action  to  can- 
cel the  contract  between  appellant  and  Flax 
and  to  bar  him  and  those  claiming  under 
him  of  any  interest  in  the  land.  Until  Judg- 
ment was  rendered  in  that  action,  the  con- 
tract relation  between  them  was  not  severed. 
The  adjudication  was  that  tbe  contract 
should  then  be  set  aside,  and  tbe  right  to 
tbe  possession  of  the  land  should  be  restored 
at  that  time,  but  it  determined  nothing  more 
than  that  Until  tbe  contract  was  set  aslde^ 
Flax  could  not  be  regarded  as  a  trespasser 
on  the  land,  as  the  contract  provided  that 
be  should  have  possession  of  the  land  for 
eleven  years,  and  only  eight  years  of  that 
period  bad  expired  when  the  contract  was 
canceled.  It  is  true  that  be  bad  not  com- 
plied with  the  conditions  of  tbe  contract 
but  there  was  a  provision  in  it  that  if,  at 
tbe  end  of  tbe  11  years,  be  bad  not  delivered 
the  quantity  of  wheat  specified  he  could  pay 
the  balance  due  on  tbe  basis  of  50  cents  for 
each  bushel  not  yet  delivered.  Until  tbe  con- 
tract was  canceled,  appellees  had  a  right  to 
deal  with  Flax,  and  to  assume  that  his  pos- 
session was  not  unlawful.  So  long  as  appel- 
lant permitted  Flax  to  remain  tn  possession 
of  the  land,  other  persons  might  deal  with 
him  on  the  theory  that  bis  defaults,  if  any, 
had  been  waived,  and  that  appellant  was 
willing  to  take  cash  at  the  end  of  tbe  ll-year 
period.  Instead  of  tb«  annual  share  of  the 
wheat  In  Somberger  v.  Berggren,  20  Neb. 
399,  80  N.  W.  413,  a  contract  for  the  sale 
of  a  tract  of  railroad  lands  was  made  which 
contained  a  stipulation  that  if  the  purchaser 
or  his  assignee  failed  to  make  tbe  payments 
at  the  specified  time  and  to  strictly  comply 
with  all  the  conditions,  it  should,  so  far  as 
the  grantor  was  concerned,  become  null  and 
void.  It  was  assigned  and  the  assignee  rent- 
ed tbe  land  to  a  tenant  for  a  share  of  the 
crops,  and  it  was  held  that  the  rights  of 
the  assignee  were  not  terminated  until  the 
contract  was  actually  forfeited,  and  the  fact 
that  he  bad  been  in  default  for  several  years 
did  not  deprive  his  tenants  of  their  share  of 
tbe  immature  crop  growing  on  the  land  be- 
fore the  forfeiture  was  declared.  That  was 
upon  the  theory  that,  until  the  lease  or  con- 
tract is  terminated,  the  tenant  who  planted 
the  crops  is  entitled  to  the  emblements,  and 
it  is  said  that  "tbe  doctrine  of  emblements 
is  founded  on  the  clearest  equity  and  the 
soundest  policy,  and  ought  to  receive  a  lib- 
eral encouragement"  Stewart  v.  Doughty, 
9  Johns.  (N.  Y.)  108.  See,  also,  McKean  v. 
Smoyer,  37  Neb.  694,  56  N.  W.  492 ;  Monday 
v.  O'Nell,  44  Neb.  724,  63  N.  W.  32,  48  Am. 
St  Hep.  760;  Reeder  et  aL  t.  Sayre,  70  N.  Y. 
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180,  26  Am.  Rep.  567;  Slevers  v.  Brown,  36 
Or.  218,  56  Pac.  170.  The  appellees  were 
In  no  sense  trespassers,  as  they  contracted 
with  a  purchaser  In  possession.  The  court 
found  that  they  did  not  paiticipate  in  any 
wrongdoing  of  Flax,  but,  on  the  other  hand, 
believed  that  he  had  a  right  to  contract  with 
them,  and  further  believed  that  Flax  could 
not  be  dispossessed  until  the  11-year  period 
had  expired,  as  an  action  in  relation  there- 
to had  been  decided  in  bis  favor.  The  mat- 
ter of  crops  was  not  referred  to  in  the  equi- 
table action  wherein  judgment  was  rendered 
in  favor  of  appellant,  and  the  court  rightly 
held  that  the  right  to  the  crops  was  not 
put  In  issue  in  that  case.  That  question  not 
being  adjudicated,  and,  appellees  being  ten- 
ants of  one  who  had  a  contract  which  on  its 
face  had  three  years  to  run,  there  is  no  rea- 
son why  they  are  not  entitled  to  a  tenant's 
share  of  the  crop  which  they  planted.  In 
Somberger  v.  Berggren,  supra,  it  is  said: 
"At  common  law,  which  prevails  in  this 
state,  a  tenant  who  sows  or  plants  a  crop 
where  It  is  not  possible  for  him  to  know 
that  his  estate  will  terminate  before  the  crop 
can  ripen,  and  it  does  terminate  before,  is 
entitled  to  harvest  and  secure  the  crop  at 
maturity.  This  rule  is  applied  to  tenants 
for  life  and  tenants  at  will,  unless  the  title 
under  which  they  claim  contains  some  ex- 
press provision  to  the  contrary."  20  Neb. 
404,  80  N.  W.  416.  Here  the  crop  was 
practically  ripe  when  the  contract  was  can- 
celed and  the  right  of  Flax  terminated.  The 
Judgment  was  entered  on  June  21st,  and  the 
harvesting  was  begun  on  June  24th.  The 
execution  on  the  Judgment  was  not  issued 
until  June  30th.  It  was  returned  into  court 
on  August  11th,  but  when  It  was  served  was 
not  shown.  The  ripeness  of  the  crop  at  the 
time  of  Judgment  was  an  equitable,  but  not 
a  controlling,  consideration.  It  Is  sufficient 
that  the  right  of  Flax  had  not  ceased,  and 
that  when  it  would  terminate  was  uncertain 
when  the  crop  was  sown  by  appellees.  They 
were  therefore  entitled  to  harvest  and  take 
off  the  crop  which  had  been  sown  before  that 
time  in  due  course  of  husbandry,  giving  the 
owner  a  landlord's  share. 

This  appears  to  have  been  done,  and  there- 
fore the  Judgment  Is  affirmed.  All  the  Jus- 
tices concurring. 

(87  Kan.  BT6) 
DICKEY  V.  COFFEYVILLE  VITRIFIED 

BRICK  &  TILE  CO. 
(Supreme  Court  of  Kansas.    July  6,  1912.) 

(Syllabui  by  the  Court.) 

1.  Mines  aotd  Minebals  (S  79»)— Oil  Lease 
■  —Failure  to  Operate— Penalty. 

An  oil  lease  provided  that,  if  oil  was  found 
on  the  premises  in  paying  quantities,  the  leasee 
should  drill  eight  wells  and  pay  to  the  lessor 
a  certain  royalty  of  the  oil  produced,  and  that 
for  each  six  months'  failure  to  operate  any 
well  the   lessor  was   to   be   paid   $100.     There 


was  a  further  provision  that  the  lessee  might 
surrender  the  lease  as  to  any  unproductive 
well  and  should  remove  the  machinery  and 
fixtures  therefrom  and  be  released  from  fur- 
ther obligations.  Held  that,  after  the  required 
number  of  wells  were  drilled,  the  lessee  was 
liable  only  for  the  stipulated  royalties  so  long 
as  the  wells  were  operated  in  good  faith,  and 
that  after  operations  ceased,  and  until  the  lease 
was  surrendered,  the  lessee  was  liable  for  $100 
per  well  for  each  six  months'  failure  to  oper- 
ate. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  §  209;    Dec.  Dig.  f  79.*1 

2.  Mines  and  Minebaj^s  (§  79*)— Oil  Lease 
— Construction— Failure  to  Subbendeb— 
Lease. 

The  mere  failure  formally  to  surrender 
the  lease,  after  the  casing  and  machinery  had 
been  removed  from  the  wells  and  all  operations 
had  ceased,  did  not  entitle  the  lessor  to  further 
payment  of  rentals. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig:  i  209;    Dec.  Dig.  S  79.*] 

Appeal  from  District  Court,  Neosho 
County. 

Action  by  Walter  S.  'Dickey  against  the 
Coffeyvllle  Vitrified  Brick  &  Tile  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Modified  and  remanded. 

W.  E.  Zlegler  and  Ghas.  Bucher,  of  Cof- 
feyvllle, for  appellant  Jones  &  Reld,  of 
Chanute,  for  appellee. 


PORTER,  J.  Walter  S.  Dickey  brought 
this  action  to  recover  rentals  under  the  terms 
of  an  oil  and  gas  lease.  The  case  was  tried 
to  the  court,  and  appellee  recovered  Judg- 
ment in  the  sum  of  $4,800,  together  with  $1,- 
200  interest.     The  Brick  Company  appeals. 

The  lease  was  executed  in  December,  1901, 
and  by  its  terms  the  appell^  was  to  be  paid 
a  royalty  of  one-eighth  of  the  oil  realized: 
and  there  was  a  provision  that :  "If  oil  is 
found  in  paying  quantities  upon  the  descril>- 
ed  premises,  said  second  party  agrees  to 
continue  drilling  wells  as  fast  as  possible 
until  there  are  at  least  eight  wells  inside  of 
one  year  from  this  date.  He  further  agrees 
that  the  wells  shall  be  completed  and  operat- 
ed Just  as  soon  as  possible,  and  should  he 
fail  to  have  the  first  well  in  operation  with- 
in seven  months  from  this  date  he  shall  pay 
the  first  party  one  hundred  dollars  in  cash, 
and  for  each  and  every  succeeding  well,  if 
not  in  operation  within  six  months  from  the 
time  of  drilling,  he  shall  pay  to  first  party 
one  hundred  dollars,  and  continue  to  pay 
this  amount  for  each  well  every  six  months 
until  operation  is  begun  and  continued." 

The  petition  alleged  that  appellant  drilled 
eight  oil  wells  within  the  first  yeftr,  and  that 
oil  was  found  in  paying  quantities,  but  that 
appellant  failed  and  neglected  to  operate  any 
of  the  wells  and  to  pay  any  royalties  there- 
from, and  Judgment  was  asked  for  $100  on 
the  first  well  as  of  July  25,  1902,  and  for 
$100  each  succeeding  six  months  thereafter, 
and  the  same  amount  for  each  of  the  other 


•For  oUier  cases  see  Mune  topic  and  section  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key  No.  Series  £  Rep'r  Indexes 
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seTen  wells  from  tbe  dates  when  drilled. 
Tbe  answer  alleged  that  oil  was  not  found 
in  paying  quantities  in  any  of  the  wells,  that 
the  total  production  of  all  of  them  during 
the  entire  period  amounted  to  only  about  1,- 
200  barrels,  which  had  been  sold  at  tbe  mar- 
ket price  and  appellee's  one-eighth  royalty, 
wliich  amounted  to  only  $171.24,  bad  been  de- 
P08ited  to  his  credit  with  the  purchaser. 
There  was  an  agreed  statement  of  facts  cov- 
ering most  of  tbe  Issues.  This  was  sup- 
plemented by  proof  offered  by  the  appellant, 
which  was  not  contradicted,  showing  that 
the  best  of  the  wells  never  produced  to  ex- 
ceed two  to  four  barrels  each  per  day,  and 
further  that  appellant  had  at  a  financial  loss 
of  $20,000  attempted  by  every  means  li:nown 
to  the  business  to  malie  the  wells  produce 
oil  in  paying  quantities.  The  evidence  fur- 
ther showed  that  appellant  continued  to  oc- 
cupy the  premises  from  the  time  the  wells 
were  first  drilled,  endeavoring  to  produce 
oU,  until  January  31,  1905,  when  operations 
ceased. 

The  main  contention  of  tbe  appellant  is 
that  the  burden  rested  upon  the  appellee  to 
prove  tbe  averment  of  the  petition  that  oil 
was  found  in  paying  quantities,  that  appel- 
lee's right  to  demand  $100  per  well  for  every 
six  months'  failure  to  operate  them  rests 
entirely  upon  a  wrongful  or  inexcusable  re- 
fusal to  operate  paying  wells.  In  this  con- 
nection, it  Is  Insisted  that  the  only  evidence 
offered  upon  this  issue  conclusively  establish- 
ed the  fact  that  none  of  the  wells  were  pay- 
ing wells.  The  clause  reads :  "If  oil  is  found 
in  paying  quantities  upon  the  described  prem- 
ises, said  second  party  (lessee)  agrees  to  con- 
tinue drilUng  wells  as  fast  as  possible  until 
there  are  at  least  eight  wells  inside  of  one 
year."  The  statement  that  oil  was  found  in 
paying  quantities  on  the  premises  cannot  be 
construed  as  an  averment  that  any  well  was 
a  paying  one.  It. means  simply  that  oil  was 
found  on  the  premises  sufficient  to  warrant 
the  appellant  in  drilling  the  required  num- 
ber of  wells.  After  they  were  drilled  and 
operations  were  begun,  the  appellant's  rights 
in  case  any  well  proved  unproductive  are 
provided  for  in  another  clause,  which  reads : 
"If  wells  are  put  in  operation  and  at  any 
time  in  the  future  the  party  of  the  second 
part  shall  become  satisfied  that  it  is  not  pay- 
ing, he  shall  surrender  this  lease  and  re- 
move all  machinery,  pipes  and  fixtures  from 
the  premises,  and  be  released  from  all  fur- 
.  ther  obligations." 

The  terms  of  this  lease  were  before  the 
court  In  Dickey  v.  Brick  Co.,  69  Kan.  106, 
76  Pac.  398,  in  which  Dickey  sought  tbe  can- 
cellation of  the  lease,  and  in  which  be  was 
defeated.  It  was  ruled  in  tbe  syllabus  (par. 
3)  as  follows:  "If  the  lessee  become  satis- 
fied that  a  particular  well  is  not  paying,  and 
such  fact  exist,  the  lease  is  terminated  with 
respect  to  the  unprofitable  well  only,"     In 


the  opinion  it  was  said  in  reference  to  the 
clause  now  under  consideration:  "Here  It 
may  be  said  that  there  are  two  conditions 
precedent  which  must  concur  to  Justify  the 
lessee  in  surrendering  the  lease — one  that 
the  well  is  not  paying,  and  the  other  that 
the  lessee  shall  become  satisfied  of  that  fact" 
69  Kan.  Ill,  76  Pac.  399. 

[1]  It  is  the  appellant's  contention  that 
the  provision  for  the  $100  payments  every 
six  months  on  each  well  is  in  the  nature  of 
a  penalty  designed  solely  to  prevent  the  les- 
see from  sealing  up  paying  oil  wells  and  re- 
fusing to  operate  them,  and  thus  deprive  the 
lessor  of  the  royalties  which  would  accrue 
to  him  by  their  operation  as  provided  for  in 
the  lease,  and  that  the  consideration  moving 
to  the  lessor  ia  all  such  cases  is  the  receipt 
of  his  royalties  if  oil  is  found  in  paying 
quantities,  and  not  payment  of  the  penalty 
for  failure  to  operate. 

On  the  other  hand,  the  appellee  points  to 
the  provision  of  the  contract  by  which  the 
lessee  was  to  pay  these  sums  in  case  the 
wells  were  not  operated,  and  the  further 
provision  for  the  surrender  of  the  lease  if 
oil  should  not  be  found  in  paying  quantities. 
The  latter  provision  reads:  "In  case  gas  or 
oil  is  not  found  in  paying  quantities  upon 
said  described  land,  this  lease  shall  be  void 
and  be  surrendered  and  said  second  party 
shall  remove  all  the  fixtures  from  the  prem- 
ises. If  wells  are  put  in  operation  and 
at  any  time  in  the  future  the  party  of  the 
second  part  shall  become  satisfied  that  it  is 
not  paying,  he  shall  surrender  this  lease  and 
remove  all  tnachlnery,  pipes  and  fixtures 
from  the  premises,  and  t>e  released  from  all 
further  obligations." 

We  have  not  been  aided  by  the  citations 
to  cases  from  other  courts,  because  in  none 
of  them  were  the  terms  of  the  lease  at  all 
similar  to  the  one  before  us.  The  construc- 
tion given  to  the  lease  by  the  trial  court  ob- 
viously works  some  hardship  to  the  appel- 
lant. On  tbe  other  hand,  to  give  it  the  con- 
struction which  appellant  contends  for  would 
result  in  hardship  and  injustice  to  the  ap- 
pellee. With  the  benefits  and  hardships  of 
the  contract  the  court  has  nothing  to  do.  It 
appears  that  appellee  sought  the  aid  of  the 
courts  long  ago  to  secure  a  cancellation  of 
tbe  lease,  not,  however,  on  the  ground  that 
the  lessee  had  failed  to  operate  (the  suit 
having  lieen  brought  before  the  time  allowed 
for  drilling  wells  had  expired),  but  on  tbe 
ground  that,  the  lease  being  terminable  by 
the  lessee  whenever  he  was  satisfied  It  was 
not  paying,  it  was  equally  so  at  the  option 
of  tbe  lessor.  He  was  defeated  in  that  con- 
tention. Dickey  V.  Brick  Co.,  69  Kan.  106, 
76  Pac.  398.  It  is  shown  by  tbe  agreed 
statement  of  facts  that  appellant  drilled 
eight  wells  within  the  first  year  and  oper- 
ated them  with  some  intermissions  until 
January  31,  1905,  when  all  attempts  to  op- 
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erate  the  wella  ceased.  Tlie  lease  was  not 
formally  surrendered  until  December,  1907. 
The  court  made  no  findings,  but  gave  appel- 
lee judgment  for  $4,800  and  Interest  on  that 
sum  amounting  to  $1,200.  In  view  of  the 
evidence  and  facts  agreed  to,  we  think  it  Is 
apparent  that  the  court  arrived  at  the 
amount  of  the  judgment  by  allowing  $200 
per  year  for  each  of  the  eight  wells  for 
three  years'  failure  to  operate  or  to  sur- 
render the  lease.  The  agreed  statement 
shows  that  the  appellant  removed  the  casing 
and  material  from  the  wells  two  years  after 
all  operations  ceased;  that  is,  in  February, 
1907. 

[2]  We  construe  the  terms  of  the  lease  to 
mean  that,  so  long  as  the  lessee  operated  the 
wells  In  good  faith  and  paid  to  the  lessor 
the  stipulated  one-eighth  royalties,  the  lessee 
was  not  liable  for  any  additional  payments; 
that  for  every  six  months'  failure  to  operate 
each  well  until  the  lease  was  surrendered 
the  lessee  was  liable  to  pay  $100.  The  evi- 
dence and  the  agreed  facts  show  conclusively 
that  the  appellant  in  good  faith  continued  to 
operate  the  wells  until  -January  31,  1905. 
The  uncontradicted  evidence  as  to  the 
amount  expended  in  efforts  to  make  the 
wells  productive  negatives  the  idea  that  un- 
til that  date  appellant  was  not  acting  In  good 
faith  and  doing  everything  In  Its  power  to 
make  the  wells  produce  in  paying  quantities. 
No  demand  was  ever  made  by  the  lessor  for 
the  payment  of  the  $100  per  well  until  the 
suit  was  brought  It  is  true  that  no  demand 
is  required  by  the  lease ;  but.  the  failure  to 
claim  or  demand  payment  for  the  intermit- 
tent periods  when  no  work  was  being  done, 
together  with  the  undisputed  evidence  as  to 
the  large  sums  expended  by  the  lessee  In  ap- 
parent good  faith,  indicate  that  until  Janu- 
ary 31,  1905,  when  all  operations  ceased,  nei- 
ther party  to  the  lease  considered  that  any 
payments  were  to  be  made  for  the  few 
months  in  which  there  had  been  no  active 
operations. 

tVe  think  the  court  was  not  warranted  in 
allowing  for  the  last  year,  after  the  casing 
had  been  removed.  All  that  remained  to  be 
done  after  that  was  the  mere  formal  sur- 
render of  the'  lease.  It  Is  obvious  that,  when 
the  casing  is  removed  from  oil  wells,  no 
further  operation  of  them  is  possible  or 
could.be  in  contemplation.  To  allow  judg- 
ment in  such  an  amount  for  the  mere  fail- 
are  to  cancel  and  surrender  the  lease  re- 
quires a  construction,  of  the  language  of  the 
Instrument  which  in  our  opinion  is  not  war- 
ranted and  which  could  hardly  have  been 
intended  by  the  parties. 

The  judgment  will  be  modified,  and  the 
cause  remanded,  with  directions  to  reduce 
the  amount  to  $3,200  and  Interest  from  the 
time  payments  were  due.  All  the  Justices 
concurring. 


(S7  Kan.  Sl(9 
NATIONAL  BANK  OP  NORTON  T.  DUN- 
CAN et  aL 
(Supreme  Court  of  Kansas.    July  6,  1912.) 

(BvUaliu  &y  ihe  Court.) 

Homestead   (|  117*)— Convktakcb— Joindxb 

or  Husband  and  Wife. 

A  homestead  can  be  alienated  or  incum- 
bered only  by  the  joint  consent  of  the  hus- 
band and  wife,  and,  when  the  title  Is  in  the 
wife,  the  written  consent  of  the  husband  to 
mortgaee  on  certain  conditions  is  not  suffi- 
cient when  such  conditions  are  not  accepted. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  {{  191-202;   Dec  Dig,  |  U7.*] 

Appeal  from  District  Court,  Norton  County. 

Action  by  the  National  Bank  of  Norton 
against  Elizabeth  Duncan  and  another. 
From  a  judgment  for  plaintiff,  defendants 
appeal.    Reversed  and  remanded. 

Lb  H.  Thompson,  of  Norton,  for  appellants. 
J.  R.  Hamilton,  of  Norton,  for  appellee. 

WEST,  J.  The  bank  sued  Duncan  and 
wife  to  recover  the  balance  on  a  note  for 
$3,000  and  to  foreclose  a  mortgage  on  their 
homestead  at  Norton  which  stood  In  the 
name  of  the  wife.  The  petition  alleged  that 
on  May  18,  1910,  the  defendants  executed 
their  promissory  note  for  $3,000  due  In  90 
days;  that  on  that  day  the  defendants  oral- 
ly and  In  writing  agreed  with  the  plaintiff  to 
execute  and  deliver  the  mortgage;  that  but 
for  such  promise  on  which  plaintiff  relied 
the  money  would  not  have'  been  advanced ; 
that  pursuant  to  such  agreement  Elizabeth 
Duncan  did.  on  May  18th,  execute  and  de- 
liver to  plaintiff  her  real  estate  mortgage; 
that  at  that  time  J.  H.  Duncan  In  writing 
by  a  letter  agreed  to  Join  therein;  that  after 
he  had  received  the  $3,000  he  refused  'and 
neglected  to  join.  The  contents  of  a  letter 
alleged  to  have  been  lost  were  also  set  forth, 
to  the  effect  that  Duncan  wrote  from  Steam- 
boat Springs,  Colo.,  about  May  15th,  that 
he  had  struck  a  great  deal  in  horses  and  had 
bought  60  head  and  bad  drawn  a  sight  draft 
for  $3,000  which  he  hoped  the  bank  would 
honor,  "and  we  will  give  yon  a  mortgage  on 
our  Norton  property  to  secure  you.  I  have 
written  my  wife  about  It  and  told  her  to 
call  at  your  place  and  make  note  and  mort- 
gage." The  petition  further  alleged  that 
on  May  13th  there  was  paid  and  credited  on 
such  indebtedness  $2,000,  that  afterwards 
Duncan  overdrew  his  account  In  the  sum  of 
$667.89,  and  therefore  judgment  was  prayed 
for  $1,667.89  and  interest  The  answer  al-. 
leged  that  the  property  was  the  homestead 
of  the  defendants  and  that  they  had  at  no 
time  jointly  alienated  or  Incumbered  the 
same. 

The  testimony,  among  other  things,  showed 
that  before  the  transactions  In  question, 
Duncan  bad  gone  to  Colorado  and  left  a  note 
at  the  bank  for  .$500  to  cover  any  demands 
he  then  thought  he  might  need  in  addition 
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to  a  credit  of  nearly  |200  wblcli  he  then  had. 
On  May  18th  he  wired  from  Steamboat 
Springs  to  the  bank  to  wire  the  bank  there 
that  his  check  was  good  for  $3,000  for  three 
loads  of  horses,  "letter  coming."  On  the 
same  date  the  bank  wired,  and  on  the  same 
day  the  cashier  wrote  that  he  was  surprised 
at  receiving  the  message,  that  if  the  bank 
bad  known  before  Duncan  left  that  he  want- 
ed snch  a  deal  it  could  probably  have  been 
arranged  for,  but  that  upon  such  short  notice 
It  could  not  be  done.  The  letter  contained 
this  sentence:  "We  are  awfully  sorry  that 
matters  are  as  they  are,  but  we  cannot  help 
it"  May  20th  Duncan  wired:  "I  have  not 
recv'd  letter.  Take  care  of  check  mailed 
yon,  mortgage  recorded,  60  bead  of  horses; 
wife  will  give  you  mortgage  there  on  place; 
it  means  $2,000  to  me;  only  want  it  60  days." 
May  21st  the  bank  wired  Duncan:  "Tried 
hard  to  arrange  to  take  care  of  your  deal 
but  cannot  do  so."  June  24th  the  bank  cash- 
ier wrote  that  a  consolidation  had  taken 
Idace,  and  Duncan  was  requested  to  send 
draft  for  the  amount  of  the  overdraft  and 
balance  on  note  of  $1,690.09.  On  May  26th 
the  cashier  procured  Mrs.  Duncan  to  execute 
a  mortgage  dated  May  18th.  This  was  eight 
days  after-  writing  Duncan  that  the  deal 
could  not  be  handled  and  Ave  days  after 
wiring  him  to  the  same  effect.  Mrs.  Duncan 
testified  that  the  next  morning  she  received 
a  letter  from  her  husband  that  he  had  check- 
ed on  the  bank  for  $3,000  and  hoped  they 
would  take  care  of  it,  that  she  went  over 
to  the  bank  where  the  cashier  told  her  that 
he  had  received  a  message  to  that  effect, 
but  said:  "We  cannot  possibly  take  care  of 
him.  We  absolutely  cannot  take  care  of 
him."  She  also  testified  that  on  the  morn- 
ing of  the  27th  she  asked  the  cashier  for 
the  papers  she  had  fixed  up  the  night  before, 
and  that  if  she  had  received  her  mail  she 
would  not  have  given  them  up,  to  which  the 
cashier  replied  that  he  bad  sent  them  out  the 
night  before  to  Kansas  City  and  would  have 
to  wire  there  to  stop  them.  It  appears  fur- 
ther that  Duncan,  on  finding  that  the  bank 
would  not  honor  his  draft  for  $3,000  sold  an 
Interest  in  his  contract  to  a  party  at  Steam- 
boat Springs,  and  thereby  raised  the  $2,000, 
which  was  forwarded  to  the  plaintiff  bank. 
It  appears  that  the  bank  did,  after  all,  honor 
the  draft,  though  just  when  it  is  difficult 
to  tell  from  the  abstract  At  any  rate,  Dun- 
can had  made  the  local  arrangements  for 
the  money  before  he  ascertained  that  the 
bank  had  concluded  to  take  care  of  his  draft, 
and  by  being  compelled  to  make  such  ar- 
rangements be  lost  a  large  portion  of  the 
profits  he  would  otherwise  have  realized. 
The  mortgage  was  sent  to  him  for  execution, 
to  which  be  repUed  on  July  5th:  "I  am  in 
receipt  of  yours  of  the  30th  inclosing  mort- 
gage for  $3,000  which  yon  ask  me  to  Blgn. 
Ton  are  certainly  somewhat  mistaken  in 
what  I  owe  the  National  Bank.  This  mort- 
gage was  made  to  cover  check  I  drew  on 


your  bank  which  yon  wired  me  you  could  not 
take  care  of,  but  two  days  later  you  wired 
me  you  had  taken  care  of  my  check  for  $3,- 
000,  so  I  sent  mortgage  on  horses,  and  this 
mortgage  on  property  there  was  fixed  by  my 
wife,  but  during  the  time  you  wired  me  you 
could  not  take  care  of  check  and  then  you 
did.  I  let  Mr.  Poppla  of  Steamboat  Springs 
have  Interest  in  the  horses  and  on  May  28th 
he  mailed  you  N.  T.  draft  5352  for  $2,000,  so 
I  only  owed  $1,000.  I  afterward  bought  a 
few  horses  and  gave  you  the  note  for  $500 
with  myself  and  wife  on  the  note.  ♦  ♦  » 
I  inclose  you  the  mortgage  without  signing, 
and  it  don't  look  good  to  give  note  for  $3,- 
500  when  I  am  only  indebted  $1,500."  On 
May  27th  he  wrote  from  Steamboat  Springs 
that  he  was  glad  the  bank  had  protected 
his  paper,  that  if  it  had  been  done  at  once 
It  would  have  saved  him  over  a  thousand 
dollars,  that  be  had  to  let  a  local  party  in 
so  that  the  profit  would  have  to  be  divided. 

By  considerable  industry  we  have  been  able 
to  extricate  the  foregoing  facts  from  the  ab- 
stract, and  they  appear  to  show  (although 
the  alleged  letter  was  lost  and  the  cashier's 
testimony  was  not  had)  that  Duncan  did 
advise  the  bank  tiiat  he  and  bis  wife  would 
make  the  mortgage  for  $3,000  to  take  care 
of  the  draft  for  the  same  amount;  tliat  the 
bank  repeatedly  refused  to  protect  the  draft, 
but  did  finally  do  so,  receiving  a  mortgage 
on  the  horses  and  a  credit  of  $2,000,  and 
after  this  was  done  the  bank  procured  Mrs. 
Duncan  to  execute  the  mortgage  for  the  full 
amount  and  later  forwarded  it  to  Duncan 
for  execution;  and  that  be  very  naturally  re- 
fused to  execute  a  mortgage  for  $3,000  to 
cover  a  debt,  which  he  claims  was  $1,500.  It 
is  familiar  law  ttiat  the  homestead  can  be. 
alienated  only  by  the  Joint  consent  of  the 
husband  and  wife,  and,  while  such  consent 
need  not  always  be  in  writing  (Dudley  v. 
Shaw,  44  Kan.  685,  24  Pac.  1114;  Durand  v. 
Biggins,  67  Kan.  Ill,  72  Pac.  567;  Johnson 
V.  Samuelson,  69  Kan.  263,  76  Pac.  867),  It 
must  always  be  Joint  and  simultaneous  (Ott 
V.  Sprague,  27  Kan.  620;  Howell  v.  McCrie. 
36  Kan.  636,  14  Pac.  257,  59  Am.  Rep.  684: 
Wallace  v.  Insurance  Co.,  54  Kan.  447,  88 
Pac.  489,  26  L.  R.  A.  806,  45  Am.  St  Rep. 
288).  Waiving  the  question  as  to  whether 
Duncan  could  be  held  on  a  mortgage  which 
he  did  not  execute,  by  reason  of  the  fact 
that  he  ttad  promised  In  writing  to  Join 
therein,  we  have  here  the  case  of  a  promise 
thus  to  Join  on  a  certain  condition,  wtiich 
condition  Iiad  not  been  fulfilled  and  bad  t>een 
r^)eatedly  denied  at  the  very  time  the  exe- 
cution by  the  wife  was  procured,  and  by  no 
process  of  reasoning  can  the  conclusion  be 
reached  that  under  these  circumstances  and 
conditions  there  was  such  Joint  consent  as 
the  law  requires. 

The  only  agreement  to  Join  in  the  mort- 
gage was  upon  condition  that  the  bank  honor 
the  draft  so  that  the  contract  at  Steamboat 
Springs  could  be  carried  out    The  bank  re- 
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fnsed  to  protect  the  draft,  and  Duncan  was 
forced  to  make  other  arrangements  and  lose 
a  large  share  of  his  profits.  When  the  bank 
finally  concluded  to  take  care  of  the  draft. 
Its  delay  bad  already  caused  the  change  and 
the  loss,  and,  even  after  Mrs.  Duncan  had 
signed  and  requested  the  return  of  the  In- 
strument, her  request  was  denied  and  the 
mortgage,  said  to  be  In  Kansas  City,  was  for- 
warded to  Duncan  In  order  to  secure  his  sig- 
nature; the  bank  knowing  at  the  time  that 
the  wife,  so  far  as  she  could,  had  withdrawn 
her  consent  To  hold  that  the  bank  could 
thus  force  Duncan  to  treat  the  mortgage 
which  he  had  been  requested  to  sign  as  his 
would  be  to  permit  one  party  to  change  an- 
other's contract  and  then  bind  him  to  It  as 
changed. 

While  there  Is  nothing  In  the  pleadings  to 
Indicate  It,  the  defendant's  brief  suggests 
that  the  matter  was  treated  and  decided  as 
an  equitable  mortgage.  But  equitable  mort- 
gages are  declared  when  the  party's  conduct 
requires  such  holding  in  order  that  an  Inno- 
cent party  who  has  kept  his  agreement  may 
not  suffer  loss  by  one  who  has  failed  to  keep 
his.  The  bank  Is  in  no  condition  to  claim 
that  the  Instrument  signed  by  the  wife  only 
was  a  legal  or  equitable  mortgage  upon  the 
homestead. 

"But  an  equitable  mortgage  can  arise  only 
from  a  specific  agreement  between  the  par- 
ties In  Interest.  And  there  must  be  clear  and 
unequivocal  proof  of  the  Intention  to  create 
a  mortgage  and  of  the  sum  which  It  was  to 
secure."    27  Oyc.  976. 

"But  in  order  to  have  this  effect  there 
must  be  a  complete  and  binding  agreement 
for  the  giving  of  a  mortgage,  and  a  mere 
proposal  or  offer  to  give  a  mortgage,  not  ac- 
cepted or  assented  to  by  the  other  party, 
nor  acted  on  by  him,  will  not  amount  to  a 
mortgage  In  equity."    27  Cyc.  983. 

Complaint  is  made  that  the  court  refused 
to  quash  the  summons;  but,  as  there  was  an 
appearance  and  answer,  the  error,  if  any, 
was  waived. 

The  judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings  In  accord- 
ance herewith.    All  the  Justices  concurring. 


(87  Kan.  740) 

STATE  ex  rel.   DAWSON,   Atty.   Gen.,  v. 
SAPP,  Judge. 

(Supreme  Court  of  Kansas.    July  6,  1912.) 

(Byllahui  by  the  Court.) 

1.  Criminai,  Law   (§   982*)— Suspension   of 
Sentence. 

Whenever  a  verdict  or  plea  of  guilty  has 
become  final,  the  court  is  under  an  absolute 
duty  to  pronounce  sentence,  and  has  no  discre- 
tion, as  a  disciplinary  measure,  to  suspend  it. 

[Ed.   Note. — For    other   cases,   see   Criminal 
Law,  Cent.  Dig.   §|  2500,  2501;    Dec.  Dig.  | 

982.»] 


2.  Crimtnai,   Law   (|   982*)— Suspension  or 
Sentence— Loss  of  Jurisdiction. 

Where  after  a  verdict  or  plea  of  guilty  the 
defendant  is  permitted  to  eo  at  large  under  an 
arrangement  that  he  shall  escape  punishment 
unless  the  court  shall  in  the  future  determine 
to  impose  a  sentence,  the  jurisdiction  of  the 
case  is  lost  with  the  expiration  of  the  term, 
and  no  valid  sentence  can  thereafter  be  pro- 
nounced. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §§  2500,  2501;  Dec.  Dig.  i 
982.»] 

3.  Criminal  Law  (|  982»)  —  Suspension  of 
Sentence— Loss  of  Jubisoiction. 

The  rule  stated  applies  notwithstanding 
the  sentence  purports  to  be  suspended  until  a 
certain  date,  for  the  purpose  of  retaining  con- 
trol of  the  defendant,  who  is  ordered  to  ap- 
pear at  that  time,  and  show  that  he  has  not 
violated  the  law  in  the  intervaL 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law^  Cent  Dig.   f§  2500,  2501;    Dec.  Dig.  | 

Application  by  the  State,  on  the  relation 
of  John  S.  Dawson,  as  Attorney  General, 
for  writ  of  mandamus  against  Edward  £. 
Sapp,  District  Judge  of  Cherokee  County. 
Writ  denied. 

J.  S.  Dawson,  Atty.  Gen.,  for  plaintiff.  A. 
S.  Wilson,  of  Galena,  for  defendant 

MASON,  J.  On  December  11,  1911,  in  the 
district  court  of  Cherokee  county,  sitting  at 
Columbus,  a  number  of  defendants  pleaded 
guilty  to  violations  of  the  law  relating  to 
the  sale  of  intoxicating  liquors.  They  have 
not  been  sentenced.  On  December  30th  the 
Attorney  (Jeneral  applied  to  this  court  for 
a  writ  of  mandamus,  requiring  sentence  to 
be  pronounced.  An  answer  to  the  applica- 
tion has  been  filed,  and  the  case  is  submit- 
ted upon  a  motion  of  the  state  for  judgment 
upon  the  pleadings.  The  answer  sets  out 
among  other  matters,  that  the  defendants 
had  pleaded  guilty  under  an  arrangement 
that  their  sentences  were  to  be  suspended, 
and  that  they  were  to  pay  the  costs,  that 
"such  sentences  were  suspended  until  the 
first  day  of  the  May  term,  1912,  for  the  pur- 
pose of  retaining  control  of  these  defendants, 
and  requiring  them  to  report  and  show  their 
good  faith  in  the  matter,"  that  the  defend- 
ants were  required  to  appear  at  that  time, 
and  show  to  the  satisfaction  of  the  court 
that  they  had  not  violated  the  law  In  the 
interval;  that  they  were  allowed  various 
periods,  ranging  from  30  to  90  days,  to  pay 
the  costs;  that  the  term  of  court  ended 
December  16th. 

Two  principal  contentions  are  made  against 
the  allowance  of  the  writ:  (1)  That  the  court 
bad  discretion  to  make  the  order  suspend- 
ing sentence;  and  (2)  that,  if  not,  then  ju- 
risdiction of  the  cases  has  been  lost  and  no 
sentence  can  now  be  pronounced. 

A  court  may  postpone  the  rendition  of 
judgment  In  a  criminal  case,  and  has  a 
practically  unlimited  discretion  in  that  re- 
gard,  so   long  as  the  imposition  of  a   sen- 
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tence  as  a  matter  of  course  at  some  time 
muains  In  contemplation.  As  to  this,  tlier« 
is  no  conflict  in  tlie  authorities.  Tliere  is 
a  difference  of  Judicial  opinion,  however, 
as  to  whether  a  court  may  withhold  sentence 
with  the  understanding  that  It  may  never 
be  pronounced  at  all.  The  cases  on  the 
subject  are  fully  collected  in  a  note  in  33  L. 
R.  A.  (N.  S.)  112,  introduced  by  this  para- 
graph: "It  may  be  stated  generally  that  a 
court  has  power  temporarily  to  suspend 
sentence  in  order  to  afford  time  for  motions 
for  new  trials,  appeals,  etc.,  and  to  inform 
itself  as  to  sentence  to  be  pronounced.  A 
conflict,  however,  exists  as  to  the  power 
of  courts  to  suspend  sentence  indefinitely, 
some  decisions  holding  such  a  suspension  to 
be  an  infringement  upon  the  executive  power 
to  reprieve  and  pardon."  Other  recent  notes 
on  the  subject  are  to  t>e  found  in  132  Am. 
St  Kep.  644;  25  Harvard  Law  Review,  739; 
and  6  Columbia  Law  Beview,  543. 

[1]  We  think  the  l>etter  rule  is  that,  where 
a  verdict  or  plea  of  guilty  has  become  final, 
the  court  lias  no  discretion,  as  a  disciplinary 
measure,  to  suspend  the  imposition  of  sen- 
tence, but  is  under  an  absolute  duty  to  pro- 
nounce it,  and  this  duty  Is  violated  when- 
ever an  order  is  made  the  purpose  and  nat- 
ural effect  of  which  is  that  the  defendant 
shall  understand  that  he  may  never  be  pun- 
ished. There  is  an  obvious  and  Important 
difference  between  the  mere  delay  to  pro- 
nounce sentence  and  its  suspension  in  the 
sense  in  which  the  expression  is  here  used. 
Whether  a  postponement  is  rlghtfbl  depends 
not  npon  its  length  or  deflniteness,  nor  np- 
(«  whether  it  extends  beyond  the  term,  but 
apon  Its  purpose  and  character.  Whenever 
prior  to  Judgment  the  defendant  is  permitted 
to  go  at  large  with  the  understanding  that 
(although  the  verdict  or  plea  of  guilty  is  to 
stand)  he  may  escape  punishment  altogether, 
and  ttiat  his  subsequent  conduct  may  affect 
the  matter,  the  court  Is  really  exercising  a 
power  of  parole,  which  does  not  belong  to 
It  except  as  conferred  by  statute.  In  the 
present  case,  it  is  clear  that  the  defendants 
were  in  effect  given  a  discharge  during  good 
beliavlor.  Obviously  the  understanding  was 
that  they  were  not  to  be  liunished  for  their 
past  misconduct  unless  they  misbehaved  in 
the  future.  The  entering  into  such  an  ar- 
rangement was  not  within  the  scope  of  the 
court's    duties. 

[2]  A  more  difiicult  question  Is  whether 
the  order  made  by  the  court  resulted  in  a 
loss  of  Jurisdiction  with  the  expiration  of 
the  December  term  of  court,  when  it  could 
no  longer  be  vacated.  In  Jurisdictions  where 
the  right  of  the  court  to  suspend  sentence 
is  denied,  it  is  .generally  held  that,  when 
the  defendant  is  set  at  liberty  upon  an  in- 
definite suspension,  he  cannot  be  further 
proceeded  against,  and,  If  rearrested,  is  en- 
titled to  be  discharged.  See  notes  already 
dted;  also,  19  Encyc.  Pi.  &  Pr.  44S;  12  Cyc. 


7T3,  note,  41;  25  A.  &  B.  Enc.  of  L.  314.  The 
following  cases  bear  directly  upon  this  phase 
of  the  matter:  Gray  v.  State,  107  Ind.  177, 
8  N.  E.  16;  Commonwealth  v.  Maloney,  145 
Mass.  205,  13  N.  E.  482;  Weaver  v.  People, 
33  Mich.  296;  Grundel  v.  People,  33  Colo.  191, 
79  Pac.  1022,  108  Am.  St  Bep.  75;  In  the 
Matter  of  Flint  25  Utah,  338,  71  Pac.  531. 
95  Am.  St  Rep.  853;  People  v.  AUen,  155 
111.  61,  39  N.  E.  568,  41  L.  R.  A.  477 ;  State 
v.  Hockett  129  Mo.  App.  639,  108  S.  W.  599. 
The  principle  upon  which  these  cases  turn 
was  applied  in  Re  Beck,  63  Kan.  57,  64  Pac. 
971.  There,  after  a  conviction  upon  several 
counts,  the  defendant  was  sentenced  upon 
but  one.  Later  an  attempt  was  made  to 
sentence  him  upon  the  other  counts,  but  he 
was  discharged  upon  habeas  corpus;  the 
court  saying:  "It  was  competent  for  the 
court  temporarily  to  suspend  Judgment  for 
the  purpose  of  hearing  motions  for  a  new 
trial  and  in  arrest  of  judgment,  also  to  gain 
information  that  would  enable  the  court  to 
Impose  a  just  sentence  on  the  defendant,  to 
give  the  defendant  an  opportunity  to  perfect 
an  appeal,  or  for  other  proper  relief;  but  an 
indefinite  suspension,  or  the  holdtag  of  the 
sentence  over  the  head  of  the  defendant,  to 
be  executed  from  time  to  time  as  the  court 
may  see  fit.  Is  wholly  unauthorized."  63 
Kan.  59,  64  Pac.  972.  The  principle  is 
substantially  the  same  as  that  which  for- 
bids a  discretionary  stay  of  execution  of 
a  sentence  after  it  has  been  pronounced. 
In  re  Strickler,  Petitioner,  51  Kan.  702,  33 
Pac.  620;  Ex  parte  Clendenning,  22  Okl. 
108,  97  Pac.  650,  132  Am.  St  Rep.  628,  an- 
notated in  19  L.  R.  A.  (N.  S.)  1041;  In  re 
Peterson,  19  Idaho,  433,  113  Pac.  729,  33  L. 
R.  A.  (N.  S.)  1067. 

In  many  of  the  cases  the  action  of  the 
court  which  results  in  a  loss  of  Jurisdiction 
is  described  as  the  todefinite  postponement 
of  a  sentence.  As  already  indicated,  we 
think  the  important  consideration  in  this 
connection  is  the  purpose  of  the  postpone- 
ment. The  mere  omission  to  pronounce  sen- 
tence, even  though  several  terms  pass  with- 
out an  order  of  continuance  or  any  other 
action,  might  not  amount  to  a  suspension  of 
sentence,  in  the  sense  here  Intended,  if  it 
were  occasioned,  for  instance,  by  a  doubt  as 
to  whether  a  verdict  should  be  set  aside,  or 
as  to  what  punishment  ought  to  be  assessed. 
On  the  other  hand,  the  fact  that  in  the  pres- 
ent case  the  order  purported  to  suspend  the 
sentences  until  a  definite  time  does  not  pre- 
vent a  loss  of  Jurisdiction.  A  mere  post- 
ponement of  sentence  until  tliat  time  would 
of  course  not  have  divested  the  court  of  Ju- 
risdiction. 

[3]  But  the  defendants  were  ordered  to 
appear  at  the  May  term,  not  that  they  might 
receive  sentence,  but  that  they  might  report 
and  show  their  good  faith  in  the  matter,  and 
their  goodl  conduct  in  the  interval.  The  pur- 
pose was  expressed  to  retain  control  of  them 
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—clearly  In  order  to  Influence  their  conduct, 
perhaps  in  part  with  regard  to  the  payment 
ot  costs.  If  this  order  were  valid,  its  ef- 
fect could  have  been  indefinitely  extended  by 
additional  orders  of  the  same  character.  It 
was,  in  substance,  an  attempt  to  grant  a 
parole  in  a  manner  different  from  that  au- 
thorized by  statute.  It  might  have  been  va- 
cated prior  to  the  final  adjournment  of  the 
court,  but  with  the  lapse  of  the  term  all  con- 
trol over  the  defendants  ceased.  The  rea- 
son of  the  rule  applied  is  that  the  defendant 
ought  not,  in  the  absence  of  a  statute  per- 
mitting It,  to  be  held  in  fear  of  punishment 
which  may  or  may  not  be  inflicted  at  the 
pleasure  of  those  in  authority.  The  rule 
being  for  the  protection  of  the  defendant,  a 
doubt  may  exist  whether  any  one  else  should 
be  permitted  to  Invoke  it.  But  there  could 
be  no  purpose  in  granting  a  writ  requiring 
a  sentence  to  be  pronounced,  which  would 
be  held  void  If  attacked  by  the  person 
against  whom  it  runs. 

The  writ  is  denied.  All  the  Justices  con- 
curring. 

(87  Kan.  716) 

POTTORFF  et  al.  v.  WARD. 
(Supreme  Court  of  Kansas.    July  6,  1912.) 

fBvtlab«$  bv  the  Court.) 

1.  COWTRACTS  (i  321»)— BBBAOH  — RiOHT  OF 

Action. 

Where  a  tbresberman  agreed  with  an  own- 
er of  wheat  to  cease  threshing  for  a  time 
within  which  necessary  repairs  shonld  be  made 
upon  the  machinery,  and  threshing  was  resum- 
ed contrary  to  the  agreement,  causing  the  de- 
struction of  wheat  by  fire  in  the  absence  of  the 
owner  who  had  relied  upon  the  agreement,  the 
loss  thereby  caused  should  fall  upon  the  party 
violating  the  agreement. 

(Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  {{  1508-1527;   Dec.  Dig.  i  321.*] 

2.  CoNTBACTS  (I  853*)  — Breach— RiQHT  of 
Action. 

An  -instruction  that,  notwithstanding  the 
agreement,  the  tbresberman  could  not  be  held 
liable  unless  the  fire  was  caused  by  negligent 
operation  of  the  machine,  is  erroneous. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  {i  93,  1829-1844;  Dec.  Dig.  f 
353.*] 

Appeal  from  District  Court,  Ford  County. 

Action  by  W.  H.  Pottorff  and  others 
against  S.  H.  Ward.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Reversed. 

L.  A.  Madison,  of  Dodge  C!lty,  Lee  Bond, 
of  Leavenworth,  M.  N.  McNanghton,  of  Ton- 
ganoxie,  and  Carl  Van  Riper,  of  Dodge  City, 
for  appellant  Scates  &  Watkins,  of  Dodge 
City,  for  appellees. 

BENSON,  J.  The  action  was  to  recover 
a  balance  due  for  threshing  wheat.  The 
defendant  filed  a  counterclaim  for  damages 
for   the   loss   of  wheat   burned  while   the 


threshing  was  In  progress.  Bvidence  was 
offered  by  the  defendant  tending  to  prove 
the  following  facts,  viz.:  That  the  threshing 
machine  was  defective  and  caused  waste; 
that  complaint  was  made  and  repairs  were 
promised,  but  the  loss  continued,  and  the  ap- 
pellant, owner  of  the  wheat,  requested  ap- 
pellee, the  owner  of  the  threshing  machine, 
to  stop  work  nntil  the  next  afternoon  when 
the  defects  were  to  be  remedied;  that  this 
was  agreed  to,  and  thereupon  the  appellant 
withdrew  his  help  engaged  in  hauling  wheat, 
and  neither  be  nor  his  employes  returned 
the  next  morning,  relying  upon  the  agree- 
ment to  cease  work.  The  appellee,  however, 
resumed  threshing  the  next  morning,  and 
shortly  afterwards  two  stacics  of  wheat  were 
destroyed  by  fire  in  operating  the  machine. 
Evidence  was  offered  by  the  appellee  tending 
to  prove  that  such  an  agreement  bad  not 
been  made. 

The  court  Instructed  the  Jury  nptm  tills  is- 
sue th^t  even  if  they  found  tliat  the  agree- 
ment bad  been  made,  and  was  violated  by 
the  appellee,  they  conld  not  charge  him  wltti 
the  loss,  unless  the  fire  was  caused  by  his 
negligence.  This  instruction  eliminated  the 
agreement  altogether,  for  without  it  the  ap- 
pellee would  be-  liable  for  negligent  destruc- 
tion of  the  wheat  If  the  agreement  was 
made,  and  the  work  which  was  resumed  con- 
trary to  its  terms  caused  the  loss  at  a  time 
when  the  appellant  and  his  employes,  rely- 
ing upon  it  were  absent  and  so  unable  to 
protect  the  wheat  from  fire,  the  resulting 
loss  should  fall  upon  the  party  violating  the 
agreement.  That  be  operated  his  machinery 
carefully  is  not  a  sufficient  reason  for  the 
breach  of  his  agreement  not  to  operate  it  at 
all  during  the  designated  time.  The  instnic- 
tion  was  therefore  erroneous. 

[1,2]  If  the  appellee  had  entered  the 
premises  and  proceeded  to  thresh  the  wheat 
in  the  first  Instance  without  the  knowledge 
or  consent  of  the  owner,  and  had  thereby 
destroyed  it,  he  would  have  been  liable  for 
the  resulting  loss  without  regard  to  negli- 
gence. Wetzel  V.  Satterwhlte  (Tex.  Civ. 
App.)  125  S.  W.  93;  Field  on  Damages,  i 
732.  A  loss  caused  by  the  resumption  of 
operations  without  the  knowledge  or  con- 
sent of  the  owner  within  the  time  covered 
by  the  agreement  cannot  be  distinquished  In 
principle.  But  for  the  agreement  npoa 
which  he  had  the  right  to  rely  the  owner 
might  have  protected  his  property  from  haz- 
ard and  loss. 

Whether  an  agreement  as  alleged  was 
made,  and  whether  the  fire  was  caused  by 
operation  of  the  machinery,  were  questions 
of  fact  for  the  Jury. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial.  All  the  Justices 
concurring. 
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CIJLBERTSON   y.   IOLA   PORTLAND    CE- 
MENT CO.  et  al. 

(Saprem*  Court  of  Kansai.    July  6,  1912.) 

(Byllalmt  Ip  th»  Court.) 
i.  Acnoif   ({  45»)— Plramwq  (I  64*)-JoiN- 

DKR  or  Causes— DcPLiciTT. 

Where  a  leasee  of  gas  land  drills  wells  on 
adjoining  land,  and  Uirough  them  drains  the 
(as  from  the  leased  land,  and  the  lessor  brings 
an  action  to  recover  the  royalties  for  the  gas 
taken  from  his  land  through  the  wells  on  the 
adjoining  land,  as  well  as  those  sank  on  the 
leased  land,  it  Is  not  necessary  to  set  out  the 
indebtedness  of  the  lessee  in  two  counts;  nor 
did  the  fact  that  gas  was  wrongfully  taken 
through  the  wells  on  the  adjoining  land  pre- 
vent the  recovery  of  all  the  royalties  due  in  a 
single  action. 

lEd.  Note.— For  other  cases,  see  Action, 
Cent.  Dig.  ||  378-383,  385-448;  Dec  Dig.  | 
45:*  Pleading,  Cent.  Dig.  {|  134-137;  Dec. 
Dig.  i  64.*] 

2.  Bbfbrencb  ({  8*)  —  Gbounds  —  Bzakina- 
Tion  OF  liONO  Account. 

As  the  action  was  brought  to  obtain  an 
accoooting,  and  required  the  examination  of  a 
long  account  of  the  gas  taken  from  several 
wells  for  a  considerable  time,  the  court  was 
warranted  in  sending  it  to  a  referee  for  trial. 

tEO.  Note. — For  other  cases,  see  Reference, 
Cent  Dig.  IS  13-23;  Dec.  Dig.  {  a*] 
3  Minks  and  Minkkals  (J  79*)— Conduct  ih 

Gknebai/— IzrePECTioN  OF  Premises. 

It  was  competent  for  the  court  to  order  an 
inspection  of  the  ^aa  wells,  to  enable  it  to  de- 
termine the  capacity  of  the  wells  and  the  rights 
of  the  parties  in  the  premises. 

fEJd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |  209;    Dec.  Dig.  |  79.*] 

4.  Mines  and  Minebals  (|  78*)— Gab  Lease 
—Accounting. 

When  a  lessee  undertakes  to  develop  gas 
land,  and  gives  the  lessor  a  rental  or  a  royal- 
ty on  the  gas  produced,  and  the  contract  does 
not  specify  the  number  of  wells  to  be  drilled, 
there  is  an  implied  obligation  that  he  will  fully 
develop  the  land  with  reasonable  diligence  and 
sink  sufficient  wells  to  secure  to  the  lessor  the 
gas  nnderlying  his  land;  and,  if  the  lessee 
sinks  and  operates  wells  on  adjoining  land, 
and  thereby  drains  the  leased  land,  he  is,  at 
least,  liable  to  the  lessor  for  a  share  of  the 
gas  so  taken. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  H  205-207;    Dec.  Dig.  { 

Appeal  from  District  Court,  Allen  County. 

Action  by  Sherman  Cnlbertson  against  the 
lola  Portland  Cement  Company  and  anoth- 
er. From  a-  ladgment  for  plaintiff,  defend- 
ants appeal.    Affirmed. 

Baxter  D.  McClain  and  Campbell  &  6os- 
bom,  all  of  Tola,  for  appellants.  J.  R.  Mil- 
ler, B.  E.  Clifford,  and  Charles  H.  Apt,  all  of 
loia,  for  appellee. 


JOHNSTON,  C.  J.  This  was  an  action 
by  the  appellee,  Sherman  Cnlbertson,  for  an 
accounting  and  to  recover  from  the  appel- 
anta,  the  lola  Portland  Oement  Company 
and  It.   L.   Northmp,  for  the  gas  obtained 


and  used  by  them  from  the  lands  of  appel- 
lee under  a  lease  executed  by  the  grantor 
of  the  appellee  to  the  grantor  of  the  appel- 
lants In  1902.  There  were  the  usual  stipu- 
lations In  the  lease  as  to  the  development 
of -the  land  for  oil  and  gas,  and  also  one 
that,  "should  gas  be  found  on  said  premis- 
es of  a  minimum  capacity  of  8,000,000  cubic 
feet  per  well,  daily,  second  party  agrees  to 
pay  to  first  parties  fifty  dollars  annually  for 
every  well  from  which  gas  is  used  off  the 
premises;  also  one-eighth  of  all  money  (net) 
received  from  the  sale  of  said  gas  or  from 
the  sale  of  said  well  or  wells."  Operations 
under  the  lease  were  begun  within  the  pre- 
scribed time,  and  three  wells  were  drilled 
in  1902.  In  two  of  them  gas  was  found, 
and  one  of  tbem  proved  to  be  a  dry  hole. 
It  was  alleged  that  gas  was  taken  by  appel- 
lants from  the  producing  wells,  without  pay- 
ing for  the  same,  and  also  that  gas  was 
tak»i  from  appellee's  land  through  wells 
which  were  drilled  'by  tbem  on  lauds  ad- 
Joining  that  of  appellee.  It  is  alleged  tbat 
(here  was  a  general  pool  of  gas  there,  and 
that  appellants  had  drilled  wells  on  the  ad- 
joining land,  and  through  them  bad  extract- 
ed the  gas  from  under  appellee's  land,  the 
amount  of  which  appellee  was  unable  to 
state,  but  tbat  by  both  means  appellants 
had  taken  each  day  more  than  8,000,000 
cubic  feet  and  tbat  It  was  worth  three 
cents  per  thousand  cubic  feet 

When  the  case  was  called,  the  court  de- 
termined that  it  was  a  proper  case  for  ref- 
erence, and  a  referee  was  appointed,  who 
was  directed  to  make  findings  of  fact  and 
conclusions  of  law.  A  trial  was  had  before 
the  referee,  and  upon  the  testimony  he  found 
that  a  large  quantity  of  gas  bad  been  taken 
from  appellee's  land,  which  had  been  piped 
by  appellants  to  their  cement  factory  in 
lola  and  there  used  for  manufacturing  pur- 
poses; that  the  value  of  the  gas  so  takoi 
and  used  waa  two  cents  per  thousand  cubic 
feet;  and  that,  so  reckoned,  appellee  was 
entitled  to  a  Judgment  for  $2,252.47.  The 
court  approved  the  findings  and  rendered 
Judgment  against  the  appellants  for  the 
amount  so  found. 

[1]  Appellants  assumed  that  the  petition 
of  appellee  stated  more  than  one  cause  of 
action,  and  complain  that  the  court  refused 
to  require  bim  to  separately  state  them. 
There  was  but  one  cause  of  action,  and  that 
was  for  an  accounting  of  all  the  gas  obtain- 
ed and  piped  from  appellee's  land,  whether 
it  was  obtained  from  wells  drilled  on  the 
land,  or  from  those  drilled  on  adjoining 
land.  The  fact  that  gas  was  taken  by  both 
means  was  no  reason  for  setting  out  the  In- 
debtedness In  two  counts;  nor  did  the  fact 
tbat  some  of  It  was  wrongfully  taken  re- 
quire the  bringing  of  two  actions  to  recover 
the  value  of  all  the  gas  appropriated  by  ap- 
pellants. 
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r2]  Aps;e«ants  Insist  that  they  were  en- 
titled to  a  Jury  trial;  but  the  action  was 
for  an  accounting,  and  It  appears  that  an 
examination  of  long  accounts  of  the  gas 
taken  by  the  different  methods  was  neces- 
sary. It  was.  peculiarly  a  case  for  refer- 
ence. Cly.  Code,  §  299  (Gen.  St  1909,  § 
5893). 

rs]  Complaint  Is  made  of  an  order  of  the 
court,  permitting  appellee  to  inspect  and 
take  measurements  of  the  capacity  of  a 
certain  gas  well,  upon  condition  that  24 
hours'  written  notice  be  given  appellants  of 
the  time  when  the  inspection  would  be  made. 
It  was  also  provided  that  the  appellants 
were  to  be  represented  by  their  officers  or 
agents  during  the  Inspection  and  measure- 
ment of  the  well,  and  they  were  directed  to 
render  to  appellee  full  and  free  facilities  to 
open,  Inspect,  and  take  measurements  of 
the  well,  so  as  to  ascertain  Its  capacity  as  a 
gas-prodnclng  well.  It  Is  contended  that 
there  was  no  authority  for  ordering  or  mak- 
ing such  an  inspection,  and  that  those  act- 
ing under  It  would.  In  fact,  be  committing 
a  trespass.  There  is  no  specific  statutory 
authority  for  the  order;  but  such  orders 
have  been  made  by  courts  of  equity  from 
the  beginning.  It  may  be  done  where  there 
Is  a  real  necessity  for  Inspection,  or  where 
the  facts  to  be  determined  cannot  well  be 
determined  by  the  ordinary  methods.  A 
statute  authorizing  It  was  upheld  In  Mon- 
tana Co.  v.  St.  Louis  Mining,  etc.,  Co.,  152 
U.  S.  160,  14  Sup.  Ct.  506,  38  I*  Ed.  398; 
and  it  was  held,  and  cases  were  cited  show- 
ing, that  the  right  to  make  such  an  order 
was  an  Inherent  power  of  a  court  of  equity, 
which  could  be  exercised  Independent  of 
any  statute,  and  that  this  power  had  never 
been  denied.  In  making  the  contention  that 
it  was  a  trespass  and  an  Illegal  Interference 
with  a  man's  absolute  control  of  his  own 
property,  it  was  held  that  the  necessities 
of  justice  warranted  the  Inspection,  and  It 
was  said  that:  "To  'establish  justice'  Is  one 
of  the  objects  of  all  social  organizations,  as. 
well  as  one  of  the  declared  purposes  of  the 
federal  Constitution;  and  if,  to  determine 
the  exact  measure  of  the  rights  of  parties, 
it  is  necessary  that  a  temporary  Invasion  of 
IKvssession  of  either,  for  the  purposes  of  In- 
spection, be  had,  surely  the  lesser  evil  of 
a  temporary  Invasion  of  one's  possession 
should  yield  to  the  higher  good  of  establish- 
ing justice."  152  tr.  S.  169,  14  Sup.  Ct  508, 
38  L.  Ed.  398. 

Inspection  Is  frequently  ordered  In  mining 
cases;  but  the  power  is  exercised  to  assist 
In  determining  the  value  of  buildings,  and 
to  ascertain  other  essential  facts.  Lewis  v. 
Marsh,  8  Hare,  97;  Thomas  Iron  Co.  v.  Al- 
lentown  Mining  Co.,  28  N.  J.  Eq.  77;  Stock- 
bridge  Iron  Co.  V.  Cone  Iron  Works,  102 
Mass.  80;  Thornburgh  v.  Savage  Mining  Co., 
7  Morr.  Min.  Rep.  667,  Fed.  Cas.  No.  13,986; 
{5tate  v.   District   Court,   28   Mont.   528,   73 


Pac.  230;  Bennett  t.  Griffiths,  30  L.  X  N.  S. 
pt  2,  Q.  B.  98;  Kynaston  v.  East  India  Co., 
3  Swanst.  249;  State  v.  Seymour,  35  N.  J. 
Law,  47;  Wlnslow  v.  Giftord,  6  Gush.  (Mass.) 
327;    27  Cyc.  669. 

In  Interpreting  an  act  authorizing  the  In- 
junction restraining  persons  from  mining  on 
the  land  of  another,  and  authorizing  a  sur- 
vey to  ascertain  the  facts  In  relation  thereto, 
it  was  held  that  a  survey  of  a  mine  which 
extended  outside  of  the  state  was  invalid; 
but  it  was  stated  that  without  a  statute, 
courts  had  authorized  inspection  of  mines 
on  neighboring  lands,  in  which  the  plaintiff 
had  no  Interest.  In  re  Carr,  Petitioner,  52 
Kan.  688,  35  Pac.  818.  No  error  was  com- 
mitted in  granting  the  order  of  inspection.  • 

[4]  The  sufficiency  of  the  evidence  is  at- 
tacked by  appellants,  and  it  is  contended 
that,  under  the  terms  of  the  lease,  no  liabil- 
ity arose  for  the  gas  taken  by  appellants.  It 
provided  that  if  gas  was  found  in  any  well 
of  a  minimum  capacity  of  3,000,000  cubic 
feet  dally,  a  ceirtaln  rental  per  well  should 
be  paid,  and  also  a  certain  royalty  on  all 
the  gas  sold  from  the  premises.  The  con- 
tention is  that  the  evidence  did  not  show  a 
particular  well  to  be  of  the  minimum  capaci- 
ty. On  this  question  considerable  testimony 
was  taken,  some  of  It  expert  in  character, 
which  supported  the  finding  of  the  referee 
that  the  two  producing  wells  were  each  of  a 
capacity  that  exceeded  3,000,000  cubic  feet 
of  gas  per  day.  This  was  shown  by  the  tes- 
timony of  persons  acquainted  with  the  field, 
and  who  were  experienced  in  the  mining  of 
gas.  It  is  conceded  that  absolute  accuracy 
of  measurement  could  not  be  attained;  but, 
taking  the  situation  as  it  was.  It  appears 
that  the  best  evidence  obtainable  was  pro- 
duced; and  it  further  appears  to  have  been 
sufficiently  definite  and  reliable  to  warrant 
the  findings  made.  This  provision  in  the 
lease,  fixing  the  minimum  capacity  of  the 
wells  drilled  on  appellee's  land,  evidently 
was  intended  to  Impose  an  obligation  upon 
the  lessee  to  operate  any  well  of  that  capa- 
city, and  to  pay  to  appellee  the  stipulated 
rentals  and  royalties.  If,  when  a  well  was 
sunk  and  tested,  it  did  not  produce  the  quan- 
tity mentioned,  the  lessee  was  not  required 
to  oi)erate  It;  but.  If  he  chose  to  operate 
the  well  and  take  gas  from  the  leased  land, 
no  reason  Is  seen  why  he  should  not  pay  the 
stipulated  share  to  the  lessor. 

Nor  is  there  any  reason  why  appellee  was 
not  entitled  to  show  the  quantity  of  gas  tak- 
en from  his  land  through  wells  drilled  on 
adjoining  lands.  It  was  reasonably  well  es- 
tablished that  there  was  a  pool  of  gas  under 
appellee's  land  which  extended  under  ad; 
joining  lands  on  which  appellants  had  wells 
that  were  being  operated.  It  is  clear  that 
the  taking  of  gas  from  these  wells  would 
drain  that  underlying  the  land  of  appellee. 
Appellants  cannot  escape  liability  for  the 
gas  extracted  from  appellee's  laud  through 
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the  wells  annk  by  them  on  the  adjoining 
land.  In  Thornton  on  Oil  and  Qas,  i  101,  it 
is  said  that:  "A  lessee  must  act  in  good 
faith  In  the  operation  of  the  leased  premises. 
He  cannot,  under  the  guise  of  ownership  of 
the  adjoining  premises,  drain  the  lands  he 
has  leased  by  sinking  wells  on  such  premises, 
under  the  claim  of  a  right  to  do  so,  and  not 
pat  down  a  sufficient  number  of  wells  on  the 
leased  territory  as  will  protect  it  from  the 
wella  operated  on  such  adjoining  territory, 
when  the  lessor,  at  least,  receives  his  com- 
pensation by  a  royalty  on  or  a  part  of  the 
oil  prodaced,  or  by  a  rental  of  so  much  per 
producing  well." 

Since  the  number  of  wells  to  be  drilled  on 
the  laud  was  not  specified,  there  was  an  im- 
plied obligation  on  appellants  to  fully  de- 
velop the  land  and  put  down  as  many  wells 
as  were  necessary  to  secure  to  appellee  his 
proportionate  share  of  the  pool  of  gas. 
Kleppner  t.  Lemon,  176  Pa.  502,  35  Atl.  109; 
Thornton  on  Oil  and  Gas,  !  91.  According  to 
the  findings,  appellants  failed  to  develop  the 
land  in  such  a  way  as  to  give  appellee  bis 
proportionate  share  of  the  gas  produced  from 
the  pool,  and  that  to  have  dbne  so  would 
have  required  the  sinking  of  at  least  another 
welL  Having  failed  in  this  respect,  the  ap- 
pellee is  entitled  to  recover  his  share  of  the 
gas  actually  taken  from  his  land,  without 
regard  to  which  side  of  the  line  the  wells 
through  which  it  was  taken  were  sunk.  The 
quantity  so  taken  appears  to  have  been  fair- 
ly well  established  by  the  evidence.  In  How- 
erton  v.  Gas  Co.,  82  Kan.  307,  369,  108  Pac. 
813,  814  (34  L.  R.  A.  [N.  S.]  46),  it  was  said 
that:  "Ko  reason  Is  seen  why  witnesses  of 
experience,  acquainted  with  the  gas  field, 
may  not  testify  with  reasonable  accuracy  as 
to  the  number  of  wells  which  should  have 
been  drilled  on  the  leased  land,  both  for 
protection  from  drainage  by  neighboring 
leaseholds  and  to  obtain  the  gas  underneath 
tbe  land." 

Nor  Is  there  any  reason  why  witnesses 
conld  not  as  well  testify  with  reasonable  ac- 
curacy as  to  tbe  quantity  of  gas  obtained 
from  the  wells.  Appellants  say  they  should 
not  be  held  to  pay  for  the  gas,  because  the 
lease  only  required  that  they  pay  one-eighth 
of  the  money  received  from  the  sale  of  gas, 
and  that  they  did  not  sell  gas  to  others.  The 
taking  of  the  gas  from  tbe  land  by  appel- 
lants and  tbe  piping  of  it  to  their  factory, 
where  it  was  used  in  manufacturing  cement 
that  was  sold  on  the  general  market,  is  a 
sale,  within  the  meaning  of  the  provision  of 
the  lease.  Besides,  this  provision  was  In- 
tended for  another  purpose,  as  we  have  seen, 
and  cannot  be  used  to  relieve  appellants 
from  paying  for  gas  actually  taken  from  ap- 
pellee's land. 

The  judgment  of  the  district  court  is  af- 
firmed.    All  the  Justices  concurring. 


(87  Kan.  557) 
PERKINS  T.  WESTON  et  aL 
(Supreme   Court  of  Kansas.     July  6,   1912.) 

(Syllabui  hy  the  Court.) 

Easements  (§  61*)  —  Obstruction— Remedy. 
Where  two  parties  have  in  succession  se- 
cured from  a  city  the  benefits  of  ordinances 
vacating  parts  of  tbe  same  street,  upon  the 
same  terms,  and  each  has  erected  a  warehouse 
upon  his  own  lot  extending  upon  ground  within 
the  limits  of  the  vacated  street,  and  they  have 
entered  into  a  contract  with  each  other  re- 
specting a  right  of  way  for  one  of  the  parties 
over  the  property  of  the  other,  in  lieu  of  rights 
formerly  enjoyed  in  tbe  street,  the  remedy  of 
one  of  the  parties  for  an  obstruction  of  the 
way  so  granted  is  an  enforcement  of  the  con- 
tract, and  not  an  annulment  of  the  ordinance 
vacating  that  part  of  the  street. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  i  153;  Dec  Dig.  {  61.»] 

Appeal  from  Court  of  CTommon  Pleas, 
Wyandotte  County. 

Action  by  Z.  T.  Perkins  against  Alfred 
Weston  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed  and  re- 
manded, with  directions. 

George  W.  Llttlck,  of  Kansas  City,  for  ap- 
pellants. Thomas  A.  Pollock  and  Geo.  R. 
Allen,  both  of  Kansas  City,  for  appellee. 

BENSON,  J.  This  Is  an  action  to  vacate 
a  city  ordinance  and  to  enjoin  the  obstruc- 
tion of  a  street  Third  street,  in  Kansas 
City,  extends  north  and  south.  Ferry  street, 
nest  east  of  Third  street,  runs  In  a  diagonal 
course,  so  that  the  lots  situated  between 
these  streets  diminish  in  length  from  tbe 
north  to  the  south  as  Ferry  street  approach- 
es Third  street.  Armstrong  avenue  extended 
east  and  west  from  Third  to  Perry  street 
before  that  part  was  vacated.  The  Missouri 
Pacific  Railway  occupies  a  right  of  way  par- 
allel with  and  adjoining  Ferry  street  on  tbe 
east  The  appellee  owns  lot  6,  which  is  44 
feet  in  width,  and  extends  from  Third  street 
to  Ferry  street  and  abutted  on  the  south  on 
Armstrong  avenue  before  the  vacation  re- 
ferred to.  The  appellants  are  the  owners 
of  lots  4  and  S,  situated  immediately  north 
of  lot  6,  and  also  extending  from  Third 
street  to  Ferry  street  On  December  16, 
1896,  tbe  city  adopted  ordinances  vacating 
Armstrong  avenue  between  Third  street  and 
Ferry  street  and  that  part  of  Ferry  street 
south  of  the  north  line  of  lot  6.  These  or- 
dinances contained  the  following  section: 
"Section  2.  That  this  ordinance  shall  be- 
come null  and  void  unless  Z.  T.  Perkins  puts 
up  a  grain  store  and  warehouse  and  other 
Improvements  at  the  cost  of  $3,000  inside  of 
nine  months  from  the  passage  of  this  ordi- 
nance, on  or  adjacent  to  the  property  va- 
cated." The  part  of  tbe  avenue  so  vacated 
was  steep  and  unfit  for  travel. 

Upon  the  adoption  of  these  ordinances,  ap- 
pellee erected  a  warehouse  on  lot  6,  and 
the  ground  south  of  It,  which  had  been  a 
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part  of  the  avenne,  and  is  now  designated  as 
lot  31.  The  warehouse  Is  one  story  In  height 
at  its  west  frontage  on  Third  street,  but, 
because  of  a  declivity,  the  ground  floor  on 
the  east  front  Is  20  feet  below  that  on  Third 
street 

From  1897  to  1004  the  appellants  occupied 
the  appellee's  warehouse  as  tenants,  and  car- 
ried on  their  business  there.  In  May,  1904, 
the  city  adopted  an  ordinance,  at  their  In- 
stance, vacating  Ferry  street  from  the  north 
line  of  lot  4  <the  north  line  of  appellants' 
property)  south  to  the  line  of  lot  6,  thus  ex- 
tending the  former  vacation  to  cover  the  east 
front  of  the  property  of  appellants.  The  last 
ordinance  contained  a  provision  that  the  ap- 
pellants should  erect  a  warehouse  at  a  cost 
not  less  than  $5,000 — the  same  as  the  provi- 
sion in  the  former  ordinance,  except  as  to 
the  amount 

After  the  first  vacation  ordinances  were 
passed,  the  Missouri  Pacific  Railway  Compa- 
.ny  entered  into  an  agreement  with  the  ap- 
pellee, by  which  It  released  any  claim  for 
damages  caused  by  the  vacation  of  Ferry 
street,  and  agreed  to  release  all  its  rights 
In  the  vacated  tract  that  would  revert  to 
him  as  the  owner  of  the  adjoining  lot  6. 
Long  before  that  agreement  was  made,  the 
city  had  granted  to  the  raUway  company  the 
right  of  way  to  lay  its  tracks  along  and 
across  Ferry  street  A  switch  trade  was 
laid  to  facilitate  business  at  the  appellants' 
warehouse  after  it  was  constructed. 

The  effect  of  the  several  ordinances  re- 
ferred to,  if  valid,  was  to  vacate  Ferry  street 
south  of  the  north  line  of  lot  4,  east  of  the 
lots  of  both  of  the  parties,  and  Armstrong 
avenue  south  of  appellee's  lot  Each  party 
claimed  to  own  by  reversion  the  lands  to 
the  center  of  the  vacated  streets  adjoining 
their  respective  lots. 

After  the  ordinance  was  passed  vacating 
Ferry  street  east  of  appellants'  lots  4  and  5, 
they  erected  a  warehouse  and  elevator  on 
these  lots,  a  corner  of  which  extended  eight 
or  ten  feet  over  and  upon  ground  included 
In  Ferry  street  before  the  vacation. 

On  September  23,  1904,  the  appellee,  with 
Icnowledge  of  the  vacation  of  Ferry  street 
opposite  the  appellants'  property,  entered  in- 
to an  agreement  with  them  in  writing, 
whereby  appellee  consented  that  the  raUway 
company  should  construct  a  switch,  start- 
ing from  the  one  already  constructed  to  his 
lot  6,  and  to  run  partially  across  his  land 
to  lots  4  and  5  occupied  by  appellants.  The 
appellants  agreed  to  pay  $12.50  per  year  In 
consideration  of  this  consent,  and  agreed  fur- 
ther: "To  allow  said  party  of  the  first  part 
access  from  the  rear  of  his  property  across 
their  said  lots  In  order  to  reach  Second 
street  and  thus  have  access  to  Minnesota 
Ave.  Said  second  parties  also  agree  that  In 
the  use  of  said  switch  they  will  not  allow 
cars  to  be  80  placed  as  to  prevent  access  at 
all  times  by  the  party  of  the  first  part  from 


his  lots  to  Minnesota  Ave.,  and  said  right 
of  way  is  not  to  be  obstructed  as  to  prevent 
the  passage  of  teams.  Said  second  parties 
also  agree  to  construct  and  maintain  a  suit- 
able crossing  across  the  said  switch  tracks. 
Said  parties  of  the  second  part  further  agree 
that  they  will  not  allow  cars  to  stand  on 
switch  upon  the  land  owned  by  said  party 
of  the  first  part" 

Soon  after  the  switch  connections  had 
been  made,  on  account  of  some  objections 
made  by  the  appellee,  the  switch  track  was 
removed  to  the  east  of  the  center  line  of  old 
Ferry  street  It  has  been  maintained  and 
used  there  ever  since,  and  has  been  extended 
to  a  business  establishment  further  north  on 
Ferry  street  The  appellants  repaired  and 
Improved  the  way  at  considerable  expense, 
and  It  Is  used  by  both  parties  In  carry- 
ing on  business  at  their  respective  ware- 
houses. The  appellants  have  constructed  an 
underground  conveyor  to  carry  grain  from 
the  switch  track  across  the  way,  about  20 
feet  Into  their  building,  raising  the  surface 
4  or  5  feet  for  this  purpose.  The  grain  is 
received  In  a  box  at  the  side  of  the  track, 
connecting  with  the  conveyor,  leaving  the 
way  from  the  box  to  appellants'  building  12 
to  16  feet  In  width.  Ferry  street  was  30 
feet  wide.  The  payments  for  the  priv- 
ilege of  switch  connections  were  made  for 
two  years,  but  the  last  payment  was  re- 
turned. 

The  appellee  alleges  that  the  ordinance 
vacating  Ferry  street  north  of  his  property 
was  enacted  for  the  private  use  and  benefit 
of  the  appellants,  regardless  of  the  'rights  of 
the  appellee  and  others,  without  providing 
for  or  paying  resulting  damages,  and  is  void 
for  these  reasons,  and  because  of  the  stipu- 
lations for  erecting  a  warehouse.  He  further 
alleges  that  the  street  has  been  obstructed 
by  the  elevator,  switch  tracks,  and  cars 
standing  thereon  and  the  receiving  dock.  He 
also  alleges  that  in  January,  1906,  he  re- 
voked the  permission  to  construct  and  main- 
tain the  switch,  and  gave  notice  of  the  ter- 
mination of  the  agreement  concerning  tlie 
switch  privileges  and  right  of  way. 

The  answer,  after  pleading  the  several  va- 
cating ordinances,  alleges  the  execution  of 
the  agreement  referred  to,  avers  that  it  has 
been  performed  by  appellants,  that  it  is  stIU 
in  fuir  force  and  effect  that  the  way  had 
not  been  closed  or  obstructed,  that  It  has 
been  improved  so  as  to  make  a  good  roadbed, 
and  that  there  has  been  no  denial  of  Ingress 
or  egress  over  it 

The  testimony  of  the  appellee  concerning 
the  obstruction  of  the  way  was,  in  brief, 
that  cars  were  left  standing  on  the  switch, 
so  he  could  not  get  out  or  in  with  teams ;  that 
this  occurred  "every  few  days";  that  he 
could  hardly  get  out  or  in  with  a  load,  be- 
cause the  track  was  not  fixed  as  agreed; 
that  there  was  no  way  of  going  out  or  in 
from  his  property,  except  over  a  12-foot  strip 
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between  tbe  switch  and  the  elevator;  that  a 
•lope  or  grade  had  been  made  over  tbe  con- 
veyor, and  wagons  had  been  stalled  at  dif- 
ferent ttmes  at  that  pf^it.  He  testified  that 
he  complained  of  this  condition,  but  appel- 
lants would  do  nothing.  A  witness  for  tbe 
appellee,  who  had  been  In  his  building  for 
foar  years,  testified:  "There  are  two  routes 
north  from  the  Perkins  building,  on  Ferry 
street,  to  Minnesota.  One  is  level,  and  one 
has  quite  an  abrupt  raise.  There  is  one  car 
there  nearly  all  the  time  on  the  Weston 
switch — stands  usually  at  the  conveyor — 
more  than  one  car  occasionaUy.  If  two  cars, 
and  one  was  pinched  down,  quite  likely  over 
driveway  of  level  route.  Don't  know  Just 
where  Ferry  street  is.  Have  occasion  to 
drive  over  this  ground  back  of  Weston's.  The 
condition  there  has  not  caused  very  much 
Inconvenience;  Just  two  places  where  the 
switch  can  be  crossed,  eight  feet  In  width." 

Ferry  street  extends  north  a  short  dis- 
tance to  Minnesota  avenue,  one  of  the  prin- 
dpal  thoroughfares  of  the  city.  From  the 
location  and  use  of  the  warehouses  of  both 
parties.  It  is  evident  that  the  use  of  Ferry 
street,  or  of  tbe  way  over  that  part  of  it 
vacated  by  the  last  ordinance,  affords  tbe  only 
practical  ingress  and  egress  for  both  parties  in 
carrying  on  their  business.  It  is  also  appar- 
ent that  all  tbe  vacation  ordinances  were  in 
the  interest  of  the  lot  owners;  the  city  au- 
thorities probably  believing  that  the  improve- 
ments contemplated  would  be  of  substantial 
public  b«ieflt.  The  parts  vacated  in  the  in- 
terest of  the  appellee  were,  in  their  uhim- 
proved  condition,  of  no  public  use.  The 
parts  vacated  at  the  instance  of  the  appel- 
lants were  of  some  use,  it  appears,  to  a  few 
families,  although  the  street,  being  practical- 
ly unimproved,  was  in  a  bad  condition;  and 
it  does  not  appear  that  any  one  has  com- 
plained of  tbe  vacation,  except  the  appellee. 
The  vital  question  to  be  considered  is  wheth- 
er, in  tbe  situation  here  presented,  grounds 
exist  for  an  injunction  in  his  behalf. 

Tbe  parties  were  engaged,  in  the  same  busi- 
ness. Tbe  Importance  of  tbe  way  to  both, 
whether  it  remained  a  street  or  not,  was  ful- 
ly understood.  Tbe  appellee  entered  into  .a 
contract  recognizing  the  appellants'  rights  to 
grant  a  right  of  way,  thus  recognizing  the 
validity  of  the  last  vacation;  for,  if  the 
street  was  not  vacated,  his  right  to  pass  and 
repass  could  not  be  questioned.  Th6  conduct 
of  the  appellee  for  over  two  years  was  in- 
consistent with  the  theory  that  the  street 
had  not  been  vacated.  Expenditures  were 
made  and  the  way  Improved  by  the  appel- 
lants by  putting  in  cinders  and  crushed  rock 
from  time  to  time,  and  expenses  were  in- 
cnrred  in  locating  and  relocating  the  switch. 
Tbe  appellee  saw  the  building  being  erected 
by  the  appellants,  partly  in  the  vacated 
street,  without  objection,  and  without  at- 
tempting proceedings  to  prevent  it. 

Courts  of  equity  frequently  refuse  relief 
after  undue  and  unexplained  delay,  when  in- 


justice would  result  by  granting  it  City 
of  Leavenworth  v.  Douglass,  59  Kan.  416, 
53  Pac.  123.  In  this  case  there  was  not 
only  long  delay,  but  an  express  recognition 
by  contract  of  the  rights  claimed  by  appel- 
lants. With  full  knowledge  of  the  facts, 
tbe  appellee  saw  fit  to  secure  rights  and  priv- 
ileges by  negotiation  and  agreement,  wUcb 
he  now  asserts  were  already  bis.  Then  he 
recognized  the  vacation  as  valid;  now  be 
asserts  that  it  is  void.  Another  reason  i» 
suggested  why  the  appellee's  prayer  for  an 
injunction  should  be  refused.  He  had  en- 
gaged in  the  same  undertaking  be  now  de- 
nounces as  unlawful,  and  is  enjoying  the 
fruits  of  a  like  proceeding.  He  claims  that  the 
streets  south  and  east  of  his  lot  were  legal- 
ly vacated,  and  also  claims  the  reversion  of 
adjacent  property.  Yet  the  ordinances  are 
in  the  same  terms.  It  is  said  that  the  va- 
lidity of  the  first  ordinances  is  not  question- 
ed, and  that  the  appellants  have  no  standing 
to  question  It,  because  they  do  not  own 
property  abutting  upon  the  part  of  the  street 
then  vacated.  This  fact  might  prevent  them 
from  obtaining  affirmative  relief;  but  are 
they  estopped  from  pleading  the  apparent 
want  of  equity  in  the  claims  of  their  ad- 
versary, who  asserts  rights  in  himself  of  tbe 
same  nature  which  he  declares  to  be  un- 
founded in  them?  Without  regard  to  this 
feature  of  the  case,  however,  it  is  believed 
that  the  appellee  is  bound  by  his  contract 
and  his  acquiescence  in  tbe  claims  of  the  ap- 
pellants. His  remedy  is  not  the  extreme 
and  doubtful  one  of  setting  aside  an  ordi- 
nance, but  of  enforcing  tbe  contract 
'  The  power  to  vacate  streets  Is  expressly 
conferred  upon  the  city  council  by  law.  The 
limitations  upon  that  power  were  considered 
by  this  court  in  the  Leavenworth  depot  case. 
Just  cited,  and  in  Heller  v.  Atchison,  T. 
&  S.  F.  R.  Co.,  28  Kan.  825.  The  legislative 
power  over  streets  Was  again  discussed  in 
Highbarger  v.  Miltord,  71  Kan.  331,  80  Pac. 
633.  It  may  be  conceded  that  notwithstand- 
ing the  plenary  power  of  legislation,  equity 
will  interfere  in  a  proper  case  to  protect 
vested  rights;  but  how  far  a  court  of  equity 
may  go  in  setting  aside  ordinances  enacted 
In  pursuance  of  legislative  authority  it  is  not 
necessary  now  to  decide.  The  power  of  a  city 
council  in  the  vacation  of  streets,  how  far  the 
motives  of  its  members  may  be  considered, 
and  the  effect,  where  the  object  la  tbe  ben- 
efit of  an  individual,  are  questions  discuss- 
ed in  McQuUlin  on  Mun.  Cor.  {  61,  and  in 
Dillon  on  Mun.  Corp.  vol.  3,  S 1160,  and  note-s. 
In  the  following  cases  diverging  views  of 
courts  upon  these  questions  are  shown:  Till.v 
V.  Mitchell  &  Lewis  Co.,  121  Wis.  1,  98  N. 
W.  969,  105  Am.  St  Rep.  1007;  Kean  v. 
Elizabeth,  54  N.  J.  Law,  462,  24  Atl.  405: 
State  ex  rel.  v.  Board  of  Park  Com'rs,  100 
Minn.  150,  110  N.  W.  1121,  0  L.  R.  A.  (N.  S.) 
1045;  City  of  Marsballtown  v.  Forney,  61 
Iowa,  578,  16  N.  W.  740;  People  v.  A.,  T.  & 
S.  F.  Ry,  Co.,  217  lU.  594,  75  N.  El,  573.    The 
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court  Is  inclined  to  the  opinion  tbat  tbe  va- 
cating ordinances  are  valid;  but  it  is  not 
necessary  to  decide  that  question,  since  the 
rights  of  the  parties  should  be  determined  by 
the  contract. 

It  is  said  that  this  court  cannot  disturb 
the  Judgment,  since  the  evidence  is  not  all 
pres^ted.  The  testimony  of  the  parties,  how- 
ever, is  here.  The  contract  was  pleaded,  and 
its  existence  is  admitted.  Tbe  appellants 
concede  that  it  is  in  force;  and  no  reason 
is  shown  why  the  rights  of  both  parties 
should  not  be  measured  by  its  terms.  True 
the  appellee  says  it  has  not  been  kept  by 
tbe  other  party;  but  the  remedy  for  this  de- 
fault is,  not  in  reopening  a  street  which  the 
parties,  acquiescing  in  tbe  ordinance  of  the 
city,  have  treated  as  vacated,  but  by  protect- 
ing the  parties  in  tbe  reasonable  use  and 
enjoyment  of  the  privileges  given  by  the  con- 
tract. This  does  not  necessarily  mean  that 
the  appellee  should  liave  tbe  unrestricted  use 
of  the  entire  width  of  the  former  street,  but 
a  reasonable  right  of  way,  consistent  with 
the  business  of  both  parties,  without  unnec- 
essary hindrance  or  obstruction. 

The  Judgment  reserves  tbe  rights  of  tbe 
railway  company,  whose  switches  .are  mani- 
festly an  advantage,  if  not  indispensable,  to 
l>otb  parties.  This  order  was  made  by  con- 
sent, and,  of  course,  is  proper.  But  the 
Judgment  annuls  the  ordinance  vacating  the 
street,  and  forever  enjoins  the  appellants 
from  interfering  with  its  nse  as  a  public 
street.  This  goes  far  beyond  what  is  con- 
sidered equitable. 

Tbe  Judgment  is  reversed  and  tbe  cause 
remanded,  with  directions  to  enter  Judgment 
for  tbe  defendants.  All  the  Justices  concur- 
ring. 

(87  Kan.  641) 

EVANS  ▼.  CENTRAL  LIFE  INS.  CO. 

(Supreme   Court  of  Kansas.     July  6,   1912.) 

(Syllaiuf  hy  the  Court.) 

1.  INSUBANCK  (§130*)— Contracts— Appuca- 
TioN— Repkesentations  bt  Solicitob. 

One  who  signs  an  appliration  for  life  in- 
surance without  reading  it,  upon  the  assurance 
of  the  soliciting  agent  that  it  conforms  to 
representations  orally  made,  and  that  such 
signing  is  customary  but  not  necessary,  may 
refuse  to  accept  a  policy  tendered  bim,  on  the 
ground  that  it  does  not  meet  such  representa- 
tions, notwithstanding  the  application  contains 
a  provision  that  no  statement  made  by  the 
solicitor  wonld  affect  the  rights  of  the  com- 
pany unless  embodied  in  tbe  written  applica- 
tion. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  195-202;    Dec.  Dig.  {  130.»] 

2.  Insurance    (g    198*)— Contracts— Prbmi- 

UM   NOTB— RbCOVKBY    OF  AMOUNT  PAID. 

Where  such  applicant  has  been  compelled 
to  pay  to  an  innocent  holder  a  negotiable  pre- 
mium note  given  at  the  time  of  such  applica- 
tion, he  may  recover  from  the  company  the 
amount  so   paid. 

[Ed.  Note.— For  other  eases,  see  Insurance, 
Cent.  Dig.  {{  457-467;    Dec.  Dig.  |  198.») 

•Far  otbw  cum  sm  suue  topic  and  secUon  NUMBBR  ia  D«c  Dig.  *  Aia.  Dig.  K«jr-No.  Series  ^  a«p'»  Indexaa 


8.  Costs  (i  172*)- Attornet's  Fees. 

In  the  absence  of  a  statute  allowing  It,  a 
successful  plaintiff  is  not  entitled  to  recover 
his  attorney's  fee,  even  in  an  action  for  dam- 
ages on  account  of  thg  defendant's  fraud  or 
malicious  misconduct.  • 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  H  665-687;    Dec.  Dig.  {  172.*] 

4.  Judgment  (J  253*)  —  Attobnet's  Fees  — 
CoNroBMiTT  TO  Issues  and  Proof. 

A  judgment  purporting  to  be  for  the  re- 
covery of  the  plaintiff's  attorney's  fee  cannot 
be  upheld  on  the  theory  that  it  was  allowed 
as  punitive  damages,  where  the  record  shows 
that  no  issue  as  to  the  allowance  of  punitive 
damages  was  presented  or  determined. 

[E<d.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  H  443,  444;    Dec  Dig.  g  253.*] 

Appeal  from  District  Court,  Harvey 
County. 

Action  by  E.  F.  Eivans  against  the  Cen- 
tral Life  Insurance  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Modi- 
fled  and  affirmed. 

J.  O.  Nicholson,  of  Newton,  and  Keene  * 
Gates,  of  Ft.  Scott,  for  appellant  Ezra  Bra- 
nine  and  Harry  W.  Hart,  both  of  Newton, 
for  appellee. 


MASON,  J.  B.  F.  Evans  was  induced  by 
a  soliciting  agent  of  the  Central  Life  Insur- 
ance Company  to  apply  for  insurance  upon 
his  life.  He  gave  a  negotiable  note  for  $176 
for  the  first  premium,  and  signed  a  written 
application,  which  was  forwarded  to  the  com- 
pany's main  office.  A  policy  was  sent  to 
him;  but  he  refused  to  accept  It  on  the 
ground  that  it  did  not  conform  to  oral  rep- 
resentations that  had  been  made  to  him  by 
the  agents,  concerning  the  cost  and  tbe  l)ene- 
flts  of  the  policy  he  was  to  receive.  The  rep- 
resentations included  a  statement  of  the 
amount  by  which  the  premium  would  he  re- 
duced each  year  by  a  distribution  of  surplus ; 
the  policy  contained  no  guaranty  of  this 
amount  He  paid  $100  in  satisfaction  of  the 
note,  which  bad  been  negotiated,  and  sued 
the  company  for  the  amount.  He  recovered 
Judgment,  and  the  defendant  appeals. 

Tbe  principal  contention  of  the  defendant 
is  that,  even  assuming  tbe  correctness  of  tbe 
plaintiff's  version  of  the  transaction,  no  re- 
covery should  have  been  allowed,  because  tbe 
agents  had  no  authority  to  make  the  repre- 
sentations referred  to,  and  the  plaintiff  had 
notice  of  such  want  of  authority.  The  basis 
of  this  contention  is  a  provision  of  the  ap- 
plication (which  did  not  embody  the  repre- 
sentations) reading  as  follows:  "No  state- 
ments, promises  or  Information  made  or  giv- 
en by,  or  to  the  person  soliciting  or  talcing 
this  application  for  a  policy,  or  by  or  to 
any  person,  shall  be  binding  on  the  company 
or  in  any  manner  affect  its  rights,  unless 
such  statements,  promises  or  information  l>e 
reduced  to  writing  in  this  application  and 
presented  to  the  officers  of  the  company  at 
the  executive  office." 
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According  to  the  plaintiff's  testimony,  at 
bis  first  meeting  with  the  agents  he  agreed 
orally  to  take  a  policy,  and  gare  them  his 
note  for  the  first  premiuta.  Later  one  of 
them  returned  and  asked  him  to  sign  the 
written  application,  saying,  however,  that 
n-hile  this  was  customary  it  did  not  make 
any  particular  difference  whether  he  signed 
it  or  not  He  answered  that  he  was  too  busy 
to  talk  about  it  at  that  time.  The  agent 
then  said  he  wished  to  send  off  the  applica- 
tion at  once,  and  the  plaintiff  signed  without 
reading  it,  saying  that  he  would  take  it  for 
granted  that  what  the  agent  said  was  true. 
The  application  gave  no  specific  information 
as  to  the  terms  of  the  Insurance,  except  that 
it  was  to  be  on  the  twenty-payment  life  plan, 
for  $5,000  (in  two  policies),  the  premium  to 
be  $176.50,  payable  annually,  the  apportion- 
ment of  surplus  or  profits  to  the  policy  hold- 
er to  be  regulated  by  such  principle  as  the 
company  should  adopt. 

[1, 2]  Under  the  plaintiff's  evidence  he  was 
not  bound  to  accept  the  policy  tendered  him. 
Whatever  may  have  been  the  restrictions 
upon  the  authority  of  the  agents,  they  rep- 
resented the  company  In  the  matter  of  so- 
liciting and  procuring  the  application,  and 
the  company  was  chargeable  with  all  that 
they  knew  as  to  how  it  was  obtained.  Pfles- 
ter  ▼.  Insurance  Co.,  85  Kan.  97,  116  Pac. 
245.  The  company  could  not  repudiate  the 
act  of  the  agents  as  unauthorized  and  retain 
Its  fruits.  Wagon  Co.  v.  Wilson,  79  Kan. 
633,  101  Pac.  4.  This  action  is  not  one  to 
c-onipel  the  insurance  company  to  issue  a 
policy  of  the  kind  described  by  the  agents, 
but  in  effect  one  to  relieve  the  plaintiff  from 
the  obligation  to  accept  the  policy  tendered 
him  on  the  grouud  that  its  character  had 
l>een  misrepresented — that  it  was  not  the 
kind  of  policy  he  had  agreed  to  take.  In 
Blanks  v.  Moore,  139  Ala.  624,  36  South.  783, 
a  similar  provision  in  the  written  application 
was  held  to  preclude  the  applicant  from  re- 
jecting the  policy  on  the  ground  that  it  did 
not  conform  to  the  oral  representations  of 
tbe  soliciting  agent.  No  claim  was  there 
made,  however,  that  the  application  was 
signed  without  a  full  knowledge  and  under- 
standing of  its  contents,  and  tbe  court  held 
the  rule  to  apply  which  forbids  tbe  variation 
of  a  written  contract  by  parol  evidence.  As- 
suming that  in  the  present  case  the  applica- 
tion was  sufficiently  definite  to  constitute  a 
complete  offer  to  accept  and  pay  for  a  par- 
ticular kind  of  iwlicy,  tbe  evidence  warrant- 
ed a  finding  that  the  plaintiff,  through  Justl- 
«  flable  reliance  upon  the  assurances  of  the 
company's  agents,  was  Ignorant  of  its  con- 
tents. In  that  situation  the  controlling  prin- 
(iples  are  those  applied  to  a  similar  state 
of  facts  in  tbe  opinions  from  which  tbe  fol- 
lowing extracts  are  made: 

"It  is  contended  that  the  fraud  of  Mouser 
Itbe  agent],  if  sufficiently  alleged,  does  yet 
not  attach  to  the  defendant  [the  Insurance 
company].    This  is  asserted  ou  the  strength 


of  the  provision  of  the  application  that  state- 
ments and  promises  of  the  solicitor  shall  not 
affect  the  rights  of  the  company  unless  re- 
duced to  writing  and  presented  in  the  ap- 
plication. We  do  not  undertand  that  this 
provision  operates  to  confer  upon  the  com- 
pany the  right  to  retain  money  received  in 
consequence  of  fraud  practiced  by  its  agent 
after  it  has  knowledge  of  the  fraud.  How 
could  it  retain  money  under  such  circum- 
stances without  l)ecomIng  party  to  the  fraud? 
Upon  the  case  stated  there  was  never  a  free 
consent  to  the  apparent  contract;  the  agent 
practiced  fraud  on  both  the  insurer  and  in- 
sured, and  Justice  requires  that  the  con- 
tract be  held  voidable  at  the  instance  of  ei- 
ther party,  if  injured  thereby.  And  such  we 
conceive  to  be  tbe  law  dedudble  from  tbe 
decisions  of  this  court  as  well  as  others." 
McKay  v.  New  York  Life  Ins.  Co.,  124  Cal. 
271,  273,  66  Pac.  1112. 

"Tbe  provision  of  the  application  that  tbe 
company  should  not  be  affected  by  state- 
ments or  promises  made  by  or  to  the  agent 
unless  the  same  were  reduced  to  writing  and 
presented  in  the  application  can  be  of  no 
avail  to  defendant  on  the  facts  which  the 
evidence  for  the  plaintiff  tended  to  show. 
For  present  purposes  it  is  sufficient  to  say  of 
such  provision  that  plaintiff  bad  no  knowl- 
edge of  it  and  did  not  assent  to  it,  although 
such  knowledge  might  t>e  imputed  to  him  If 
his  signature  to  the  application  had  been 
honestly  obtained,  yet,  since  the  instrument 
as  completed  by  the  agent  was  fraudulent  as 
to  plaintiff,  it  must  follow  that  defendant 
can  derive  no  advantage  from  any  stipula- 
tion thus  fraudulently  procured."  La  Mar- 
Che  V.  New  York  Life  Ins.  Co.,  126  Oal.  488, 
502,  503,  58  Pac.  1053. 

"It  was  stipulated  in  the  application, 
which  was  made  part  of  the  policy,  that  'no 
statements,  promises,  or  information  made 
or  given  by  or  to  the  person  soliciting  or 
taking  this  application  for  a  policy,  or  by 
or  to  any  other  person,  shall  be  binding  on 
the  company,  or  In  any  manner  affect  its 
rights,  unless  such  statements,  promises,  or 
information  shall  be  reduced  to  writing,  and 
presented  to  the  officers  of  the  company  at 
the  home  office,  in  this  application.'  Coun- 
sel's contention  is  that  this  clause  is  appli- 
cable to  this  case,  and  hence  the  false  repre- 
sentations of  Wood,  even  If  made,  are  wholly 
irrelevant  and  Immaterial;  and  he  cites  in 
support  of  this  proposition  Insurance  Co.  v. 
Fletcher,  117  U.  S.  519,  6  Sup.  Ct.  837,  29  L. 
Ed.  934.  The  learned  counsel  has,  however, 
failed  to  observe  that  that  was  an  action  up- 
on the  contract,  to  recover  upon  the  policy, 
and  that  in  its  opinion  tbe  court  expressly 
recognizes  that  the  fraud  of  the  agent  who 
obtained  the  application  would  have  been  a 
good  ground  for  rescission  by  canceling  the 
policy  and  returning  the  premiums."  Mc- 
Carty  v.  New  York  Life  Ins.  Co.,  74  Minn. 
5.S0,  77  N.  W.  426. 

In  testifying  concerning  one  of  the  repre- 
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sentatlons  made  to  bim,  the  plalntltt  said: 
"I  didn't  believe  it.  It  was  too  good  to  be 
true."  The  defendant  urges  that  this  is  fa- 
tal to  a  recovery,  because  It  shows  that  the 
plaintiff  did  not  in  fact  rely  upon  the  repre- 
sentation, and  could  not  have  been  misled 
by  It.  The  plaintiff  may  have  doubted 
whether  the  company  would  Insure  him  on 
as  favorable  terms  as  the  agents  represent- 
ed, but  he  was  not  on  that  account  required 
to  accept  insurance  on  whatever  terms  the 
company  saw  fit  to  offer. 

Testimony  concerning  the  statements  of 
the  soliciting  agents  was  objected  to  as  an 
attempt  to  prove  their  authority  by  their 
own  declarations.  Most  of  it  was  compe- 
tent upon  the  theory  already  indicated,  and 
the  rest  was  not  prejudicial.  The  contention 
is  made  that  the  plaintiff  had  the  benefit  of 
the  policy  issued  by  the  company.  He  re- 
turned it  very  soon  after  its  receipt.  It  was 
sent  to  him  again,  and  he  again  returned  it, 
with  a  letter  stating  that  under  no  circum- 
stances would  he  accept  it  Later  he  asked 
the  company  to  return  blm  the  policy,  but 
this  was  nearly  two  years  after  Its  issu- 
ance, at  the  time  when  it  had  on  any  theory 
ceased  to  be  effective. 

[3]  In  addition  to  the  amount  paid  by  the 
plaintiff  in  settlement  of  the  note,  the  court 
gave  him  judgment  for  $60  tor  his  attor- 
ney's fee  In  the  present  action.  In  some  jn- 
risdictlons  the  recovery  of  an  attorney's  fee 
is  allowed  as  an  element  of  damages  re- 
sulting from  fraud  or  malicious  misconduct. 
13  Oyc.  79;  20  Cyc.  142.  In  Winstead,  Sher- 
iff, T.  Hulme,  82  Kan.  568,  4  Pac.  994,  it 
was  said  that  tn  a  replevin  action  attorney's 
fees  cannot  be  recovered  when  the  elements 
of  malice  or  oppression  do  not  mingle  in  the 
controversy.  The  language  used  might  seem 
to  imply  that  if  these  elements  were  present 
such  a  recovery  might  be  had.  It  is  evident 
from  the  entire  opinion,  however,  that  what 
the  court  had  in  mind  was  that  under  such 
circumstances  punitive  damages  might  be  re- 
covered, and  in  that  case  the  amount  nec- 
essarily expended  by  the  prevailing  party  in 
the  litigation  might  be  considered  in  fixing 
the  amount.  It  has  been  said  that  this  may 
be  done  without  evidence  of  such  amount 
(Titus  V.  Corkins,  21  Kan.  722),  and  that  the 
reception  of  evidence  thereof  is  not  error 
(Duff  v.  Read,  74  Kan.  730,  735,  88  Pac.  263). 
In  A.,  T.  &  a.  F.  R.  Co.  v.  Stewart,  55  Kan. 
667,  672,  41  Pac.  961,  the  allowance  of  an  at- 
torney's fee  in  addition  to  exemplary  dam- 
ages was  conceded  to  be  erroneous.  Attor- 
ne.v's  fees  in  the  case  in  which  the  judgment 
is  rendered  have  never  been  allowed  as  such 
in  this  state,  except  where  specifically  au- 
thorized by  statute,  or  by  agreement,  and  we 
think  it  must  be  said  that  the  law  does  not 
allow  their  recovery,  even  tn  actions  for 
damages  resulting  from  fraud  and  mali- 
cious misconduct'   In  some  states  exemplary 


damages  are  treated  as  in  part  compensa- 
tory, and  a  recovery  of  the  amount  expended 
in  the  litigation  is  allowed  as  an  item  there- 
of. See  cases  cited  in  notes  in  8  Am.  St. 
Rep.  158;  4  L.  R.  A.  (N.  S.)  907;  and  28  L. 
R.  A.  (N.  S.)  761.  In  this  state  exemplary 
damages  are  not  regarded  as  compensatory 
in  any  degree,  bat  are  awarded  solely  as 
punishment.  Machinery  Co.  v.  Smith,  87 
Kan.  831,  124  Pac.  414,  decided  June  8,  1912. 
The  amount  of  damages  that  should  be  al- 
lowed as  punishment  in  a  given  case  cannot 
be  determined  by  any  fixed  rule.  The  fact 
that  the  offender's  misconduct  has  caused 
the  Injured  party  to  incur  the  expense  of 
litigation — an  expense  for  which  (except  as 
to  items  taxable  as  costs)  he  cannot  claim 
compensation — is  merely  one  of  the  matters 
that  may  be  considered  in  fixing  It. 

{4]  It  is  argued  that  the  judgment  for  the 
additional  $50  in  this  case  may  be  upheld 
as  an  award  of  punitive  damages.  The  pe- 
tition did  not  claim  punitive  damages,  bat 
did  ask  a  recovery  of  attorney's  fees  as  such, 
and  the  journal  entry  so  characterized  the 
amount  allowed.  No  issue  as  to  the  allow- 
ance of  punitive  damages  seems  to  have 
been  presented  or  decided.  The  Judgment 
will  therefore  be  modified  by  the  deduction 
of  the  amount  allowed  as  an  attorney's  fee. 

The  judgment  is  affirmed,  with  the  modifi- 
cation indicated.  All  the  Justices  coucor- 
rioK. 

(87  Kan.  682) 
MARTIN  et  aL  v.  BATTEY  et  aL 
(Supreme  Ckrart  of  Kansas.     July  6,  1912.) 

(Synabut  hy  ih«  Court.) 

1.  Vbntjk  (I  5*)  —  Nature  of  Action  — Ac- 
tions Relating  to  Real  Pbopbrtt. 

An  action,  which  had  for  its  purpose  the 
determination  of  the  interests  of  the  contend- 
ing parties  In  several  tracts  of  land  and  the 
partition  of  the  same  among  them,  is  local  in 
character,  and  must  be  brought  in  the  county 
in  which  the  land  is  located;  and,  where  a 
plaintiff  brought  an  action  in  a  county  where 
one  of  the  tracts  is  located,  and  in  which  some 
of  the  defendants  had  an  interest,  and  where 
he  undertook  to  bring  into  the  action  infants, 
who  owned  land  In  a  county  remote  from  the 
one  in  which  the  action  was  brought,  but  had 
no  interest  in  the  land  situated  in  the  latter 
county,  there  was  no  jurisdiction  of  the  snb- 
jecf-matter  of  the  action,  so  far  as  it  affected 
the  land  of  the  infant  defendants;  and  no  con- 
sent of  theirs  could  give  jurisdiction  to  the 
court  of  these  issues,  or  validity  to  the  judg- 
ment based  thereon. 

[Ed.  Note.— For  other  cases,  see  Venue, 
Cent  Dig.  if  4-11;   Dec.  Dig.  |  5.*] 

2.  Infants   (J    80*)— Actions— Appointment  • 
OF  Guardian  Ad  £<item. 

In  such  a  case  the  court  has  no  authority 
to  appoint  a  guardian  ad  litem  for  the  infant 
defendants:  nor  can  a  guardian  ad  litem  be 
appointed  until  service  has  been  obtained  up- 
on the  infants  and  jurisdiction  over  them  ac- 
quired, as  the  Code  directs. 

(Ed.  Note. — For  other  cases,  see  Infants, 
Cent.  Dig.  §§  210-221;   Dec.  Dig.  §  80.*] 
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3.  W1I.L8    (1    778»)  — RlOHTB    OF   IJEOATEEB  — 

EuEcnoT?. 

A  wife  domiciled  in  Illinois  died  there, 
owning  lauds  in  that  state  and  in  Kansas.  She 
left  a  will,  giving  her  husband  a  life  estate  in 
all  of  her  property,  after  which  it  was  to  go  to 
the  other  heirs  in  designated  proportions.  The 
will  was  probated  in  Illinois,  and  an  authenti- 
cated copy  of  it  was  admitted  to  record  and 
probate  in  this  state.  In  Illinois  the  surviving 
hasbnnd  determined  to  talce  under  the  will,  and 
he  entered  into  tlie  possession  of  the  property 
devised,  and  accepted  and  enjoyed  the  provi- 
sions made  for  him  in  the  will.  Held,  that  he 
elected  to  talie  under  the  will;  and,  having 
done  BO  in  that  state,  it  is  effectual  in  Kansas, 
as  he  could  not  elect  to  take  under  the  will  in 
Illinois  and  under  the  law  in  Kansas. 

PEd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  K  2004,  2006,  2010 ;   Dec.  Dig.  i  778.»] 

Appeal  from  District  Court,  Jewell  County. 

Action  by  F.  L.  Martin  and  another  against 
Galen  S.  Battey  and  others.  Judgment  for 
defendants,  and  plaintiffs  appeal.    AfQrmed. 

F.  Ia  Martin  and  F.  F.  Prlgg,  both  of 
Hntcbinaon,  and  S.  G.  Postlethwaite,  of  Jew- 
ell City,  for  appellants.  R.  W.  Turner,  of 
HiUsboro,  New  Mexico,  and  hatst  Ic  Jordan, 
of  Beloit,  for  appellees. 

JOHNSTON,  C.  J.  This  was  an  action  by 
the  ai^)ellant8,  F.  L.  Martin  and  Florence  L. 
Sawyer,  to  quiet  their  title  to  a  half  section 
of  land  situated  in  Jewell  county.  They  al- 
leged that  they  held  the  legal  title  in  fee 
simple,  and  that  Galen  S.  Battey  and  Galen 
8.  Battey,  Jr.,  a  minor,  claimed  some  inter- 
est in  the  land,  and  tiad  represented  to  oth- 
ers that  they  had  an  interest  in  the  land 
adverse  to  appellants,  thus  slandering  the 
title  and  preventing  appellants  from  making 
a  sale  of  the  land,  but  that  appellees'  claim 
of  title  was  illegally  made,  and  constituted 
a  cloud  and  incumbrance  on  the  land,  and 
appellants  therefore  asked  that  their  title  be 
quieted. 

Shortly  after  the  original  petition  was 
filed.  It  was  amended  by  adding  Marjorie 
Battey  White,  Charles  Wheaton  Battey, 
Walter  Sibley  Battey,  and  Galen  Bradford 
Battery  as  parties  defendant,  and  asking  the 
quieting  of  the  title  as  against  the  adverse 
claims  asserted  by  the  new  parties.  In  an 
answer  and  cross-petition  of  the  defendants, 
they  alleged  that  they  were  the  owners  of 
the  property,  and  Iiad  acquired  it  through 
the  will  of  their  grandmother,  Pauline  A. 
Battey,  subject  to  a  term  estate  for  the  use 
of  Clara  Ellen  Battey,  so  long  as  she  should 
remain  the  wife  of  Galen  S.  Battey,  the  son 
of  the  testatrix.  It  was  alleged  that  the 
will  was  duly  admitted  to  probate  by  the 
county  conrt  of  Bureau  county,  111.,  where 
the  testatrix  resided  at  the  time  of  her 
death,  and  that  the  will  so  probated  had 
l>een  duly  admitted  to  record  and  probate  in 
the  probate  court  of  Jewell  county,  and  that 
letters  testamentary  were  duly  issued  by 
that  court      ^ 

The  appellants,  for  answer  to  the  cross- 


petition,  pleaded  a  Judgment  of  the  district 
court  of  Reno  county,  Kan.,  rendered  April 
9,  1902,  in  favor  of  Losada  L.  Battey,  where- 
in he  was  plaintiff  and  all  the  appellants 
were  defendants,  except  Galen  Bradford  Bat- 
tey, who  was  bom  after  the  rendition  of  the 
Judgment:  and  they  alleged  that  Losada  L. 
Battey  had  since  that  time  conveyed  the 
land  to  appellants.  The  reply  to  this  answer 
was  that  the  court  was  without  jurisdic- 
tion to  render  the  Reno  county  Judgment. 
On  the  issues  formed  a  trial  was  had,  and 
the  conrt  made  elaborate  findings  of  fact, 
and  concluded  that  the  title  to  the  land  was 
in  the  appellees,  subject  to  the  term  estate 
of  Clara  EUen  Battey,  and  that  this  estate 
had  passed  and  belonged  to  appellants. 

It  appears  that  the  land  involved  here,  as 
well  as  other  tracts,  was  the  property  of 
Pauline  A.  Battey  prior  to  and  at  the  time 
of  her  death  on  July  11,  1897.  The  home 
of  the  family  was  in  Bnreau  county,  III., 
and  she  left  as  snrrivors  her  husband,  Owen 
W.  Battey,  and  her  two  -sons,  Losada  L. 
Battey  and  Galen  D.  Battey,  who  were  her 
only  heirs  at  law.  A  few  weeks  before  her 
death  she  executed  a'  will,  in  which  her  bus-' 
band  was  named  as  executor,  and  wUch  was 
duly  probated  in  Bureau  county,  111.  Short- 
ly after  it  was  probated  there  an  authenti- 
cated copy  of  the  will  and  of  the  probate  of 
the  Illinois  court  was  admitted  to  record  in 
the  probate  court  of  Jewell  county,  and  an 
executor  appointed.  In  this  will  she  gave  a 
life  estate  in  all  of  her  property  to  her  hus- 
band, and  she  gave  Clara  Ellen  Battey,  the 
second  wife  of  her  son,  Galen  S.  Battey,  a 
term  estate  in  the  land  in  controversy,  as 
well  as  in  other  land,  and  the  remainder  In 
fee  simple  to  the  children  of  Galen  S.  Bat- 
tey. When  Pauline  A.  Battey  died,  Galen 
S.  Battey  bad  one  child,  called  Marjorie, 
born  of  his  first  marriage.  He  was  then 
living  with  Us  second  wife,  Clara  Ellen  Bat- 
tey. Of  the  second  marriage.  Walker  Sibley 
Battey  was  bom  July  22, 1897,  Charles  Wheat- 
on Battey  on  February  7,  1809,  and  Galen 
Bradford  Battey  on  May  22,  1903.  In  the 
will  Losada  L.  Battey  was  given  the  use  of 
real  estate  in  Illinois  and  Kansas  during  his 
life,  after  which  it  was  to  pass  to  his  chil- 
dren, if  be  had  any.  Authority  was  given 
to  the  executors  to  sell  this  land  and  rein- 
vest the  proceeds  of  It  in  other  property  for 
bis  use  and  benefit,  If  It  was  deemed  profit- 
able to  do  so.  Owen  W.  Battey,  the  hus- 
band of  the  testatrix,  qualified  and  acted  as 
one  of  the  executors  of  the  will,  and,  after 
taking  legal  advice  as  to  bis  rights  as  hus- 
band of  the  testatrix,  determined  to  take  un- 
der the  will,  and  he  entered  into  possession 
of  the  property,  the  use  of  which  was  devised 
to  him.  He  never  made  a  formal  renuncia- 
tion of  his  rights  under  the  will.  Abont  a 
year  and  a  half  after  the  death  of  bis  wife, 
Owen  W.  Battey  died.  A  few  months  after 
the  death   of  Owen   W.   Battey,   Losada  L. 
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Battey  Instituted  an  action  in  the  Illinois 
court  to  contest  the  will  of  his  mother,  and 
after  the  issues  were  made  up  and  the  case 
■was  ready  for  trial  he  dismissed  it  Prior 
to  that  time,  he  had  taken  possession  of  the 
property,  the  use  of  which  was  given  to  him 
by  the  will,  and  he  also  received  the  rents 
and  profits  derived  from  it. 

While  the  action  to  contest  the  will  was 
still  pending,  and  on  February  17,  1900,  he 
brought  an  action  in  Reno  county,  Kan., 
naming  Galen  S.  Battey  and  Clara  Ellen 
Battey,  his  wife,  and  Marjorie  Battey  as 
defendants.  He  alleged  that  he  was  the 
owner  of  an  Individed  half  of  a  tract  of 
land  in  Reno  county  and  of  several  tracts 
in  Jewell  county,  and  he  asked  for  a  parti- 
tion of  the  same.  The  summons  was  served 
on  Galen  S.  Battey  and  his  wife  in  Mitchell 
county;  but  his  daughter,  Marjorie,  who  re- 
sided in  Illinois,  was  not  served.  Galen  S. 
Battey  and  his  wife  answered,  setting  up 
the  will  and  the  proceedings  under  it,  alleg- 
ing that  Clara  Ellen  Battey  was  in  the  ex- 
clusive possession  of  the  land  under  the 
will  as  a  term  tenant;  that  Losada  L.  Bat- 
tey had  been  given  a  life  Interest  in  certain 
lands  under  the  will,  and  that  he  had  ac- 
cepted the  conditions  of  the  will  and  enter- 
ed into  the  use  of  the  property  so  given  to 
him;  and  that  he  had  no  interest  of  any 
kind  in  the  land  in  Jewell  county.  On  July 
19,  1900,  an  amended  petition  was  filed  In 
that  action.  In  which  Charles  Wheaton  Bat- 
tey and  Walker  Sibley  Battey,  the  other  chil- 
dren of  Galen  8.  Battey  then  living,  were 
named  as  defendants,  and  in  it  he  described 
an  additional  tract  of  land  in  Jewell  county, 
claiming  to  own  a  half  interest  in  It,  and 
alleging  that  defendants  were  in  possession 
and  receiving  the  rents  and  profits  of  It. 
Afterwards  an  affidavit  was  filed  for  serv- 
ice by  publication  on  Marjorie  Battey,  In 
which  it  was  stated  that  the  action  was 
brought  to  determine  the  title  to  real  es- 
.tate,  and  for  a  partition  of  the  same.  A 
summons  against  the  infant  boys  was  then 
sent  to  Mitchell  county,  and  a  return  made 
that  service  had  been  personally  made  upon 
them.  The  court  appointed  an  attorney  as 
guardian  ad  litem  for  the  three  minor  de- 
fendants, who  filed  an  answer,  which  was  a 
general  denial,  and  which  invoked  the  pro- 
tection of  the  court  because  of  the  tender 
years  of  these  Infant  defendants. 

Afterwards,  and  on  October  11,  1900,  a 
second  amended  petition  was  filed,  in  which 
the  lands  in  Jewell  county,  as  well  as  in 
Reno  county,  were  described,  and  he  alleged 
that  he  owned  a  half  Interest  in  them;  that 
the  defendants  owned  the  other  half  interest, 
but  the  exact  interest  of  each  he  did  not 
know;  that  he  was  entitled  to  the  immediate 
possession  of  his  one-half,  but  that  they  had 
wrongfully  kept  him  out  of  the  possession; 
and  he  stated  that  the  value  of  the  posses- 
sion was  $2,000  per  year  from  January  1, 
1S88^  and  defendants  were  therefore  Indebt- 


ed  to  him  in  the  sum  of  $8,000.  He  asked 
judgment  for  partition  and  for  possession 
of  his  share,  and  also  for  $8,000,  the  value 
of  the  use  while  he  was  excluded  from  his 
land.  A  separate  answer  was  filed  by  the 
guardian  ad  litem,  which  denied  generally 
and  also  specially  as  to  liability  for  rents 
and  profits,  and  alleged  that  the  children 
owned  the  Jewell  county  land  through  the 
will  of  their  grandmother,  and  a  recovery 
of  the  costs  was  asked.  An  answer  was 
also  filed  for  Galen  S.  Battey  and  Clara  El- 
len Battey,  setting  out  the  will,  its  accept- 
ance by  the  parties,  and  the  disposition  of 
the  real  estate  In  accordance  with  its  terms, 
and  alleging  that  Losada  L.  Battey  was  es- 
topped to  question  its  provisions,  and,  fur- 
ther, was  indebted  to  them  for  the  use  of 
property  transferred  by  the  will,  and  asked 
that  they  be  reimbursed  for  expenditures 
which  they  had  made  on  the  property.  On 
April  9,  1902,  after  a  Jury  had  been  Im- 
paneled to  try  the  case,  the  attorneys  for 
Losada  L.  Battey  and  for  Galen  S.  Battey 
and  Clara  Ellen  Battey  entered  into  nego- 
tiations for  a  settlement,  and  they  finally 
made  an  agreement,  which  was  reduced  to 
writing.  The  parties  to  the  agreement  were 
Clara  Ellen  Battey  and  her  husband  and 
Losada  L.  Battey  and  his  wife.  No  one  else 
signed  It;  but  it  was  submitted  to  the  guard- 
ian ad  litem  for  the  minors.  By  it  a  set- 
tlement was  made  by  these  adult  parties, 
which  adjusted  differences  which  bad  aris- 
en between  them,  and  recognized  the  Inter- 
est of  Losada  L.  Battey  in  property  In  Kan- 
sas, Illinois,  and  Nebraska,  and  under  which 
Clara  L.  Battey  was  to  purchase  his  Interest 
In  the  property  for  $9,000.  He  failed  to 
carry  out  his  part  of  the  agreement,  and,  aft- 
er a  suit  had  been  brought  by  Clara  Ellen 
Battey  to  enforce  the  agreement  a  new  one 
was  made  between  them,  by  which  deeds 
were  exchanged  between  the  adult  litigants, 
and  Clara  Ellen  Battey  and  her  husband  ex- 
ecuted a  quitclaim  deed,  which  purported  to 
convey  the  land  in  controversy  in  this  ac- 
tion. A  judgment  was  entered,  decreeing  a 
division  of  property,  and  which,  among  oth- 
er things,  adjudicated  that  Losada  L.  Bat- 
tey was  the  owner  of  an  undivided  one-half 
of  the  land  in  controversy,  and  directing  a 
partition  of  the  same.  Comniis^sloners  to 
make  the  partition  were  named,  and  they 
subsequently  acted  and  reported  their  ac- 
tion to  the  court.  The  report  was  approved 
and  filed  in  the  district  court  in  Reno  coun- 
ty, although  they  did  not  view  the  land  in 
Jewell  county.'  A  final  order  was  made, 
barring  the  children  from  any  interest  In  the 
lands  allotted  to  Losada  L.  Battey. 

[1]  The  principal  question  In  the  case  Is 
the  effect  of  the  Reno  county  judgment  on 
the  minors'  interest's  In  the  lands  in  Jewell 
county.  Did  the  Reno  county  court  acquire 
jurisdiction  of  the  land  in  Jewell  county,  or 
of  the  persons  of  the  appellees?  The  peti- 
tion filed  there  asked  for  partition,  but  the 
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amended  petition,  under  which  an  attempt 
«as  made  to  bring  the  minors  into  the  case, 
proceeded  on  the  theory  tliat  the  plaintiff 
n-as  out  of  possession;  and  therefore  a  de- 
termination of  the  title  and  a  recovery  of 
possefislon  was  sought.  The  action  was  for 
the  possession  and  partition  of  lands  in 
Reao  connty,  as  well  as  of  tracts  in  Jewell 
f^unty.  The  appellees,  howeyer,  had  no  in- 
terest in  the  Reno  county  land,  and  did  not 
reside  there.  They  claimed  title  to  Jewell 
county  land,  bnt  had  no  concern  as  to  what 
was  done  with  that  In  Reno  connty.  How 
could  an  action  be  brought  in  Reno  connty 
to  determine  the  title  and  recover  hn  Inter- 
«5t  in  real  property  in  Jewell  county?  The 
Code  provides  that  an  action  "for  the  recov- 
ery of  real  property,  or  for  any  estate  or  in- 
terest therein,  or  lor  the  determination  in 
any  form  of  any  such  right  or  Interest,  or 
to  bar  any  defendant  therefrom,"  or  "for 
tlie  partition  of  real  property,"  must  be 
brought  in  the  county  in  which  the  real 
property  is  situated,  unless  it  is  an  entire 
tract,  situated  in  two  or  more  counties  in 
which  event  It  can  be  brought  in  either 
county.  Civ.  Code,  S  48  (Gen.  St.  1909,  } 
■Mil).  So  strict  is  this  requirement  that. 
if  a  party  seeks  to  recover  the  possession  of 
land,  and  it  consists  of  separate  tracts  in 
two  or  more  counties,  separate  actions  must 
be  .brought  In  the  counties  where  they  are 
situated.  This  is  true,  although  the  same 
parties  axe  contesting  for  each  of  the  tracts. 
In  Jones  v.  Investment  Co.,  79  Kan.  477,  99 
Pac.  1120,  an  action  w'as  brought  in  Sedg- 
wick county,  to  quiet  the  title  to  land  in 
Scott  county,  against  defendants,  who  claim- 
ed no  interest  in  the  Sedgwick  connty  land, 
and  it  was  expressly  held  that  the  court  had 
no  Jurisdiction  over  the  Scott  county  lands. 
It  was  said:  "The  question  is  not  one  of 
mlajolnder  of  causes  of  action,  but  is  dne 
of  venue  over  disconnected  and  unrelated 
subjects  of  action;  and  the  plaintiff  could 
not  enlarge  tlie  Jurisdiction  of  the  Sedgwick 
ooanty  court  to  Include  Scott  county  land, 
claimed  only  by  the  plaintiffs  in  error,  by 
saing  other  defendants  in  Sedgwick  county, 
wlio  claimed  Sedgwick  county  land  only." 

A  imrty  seeking  to  recover  land  cannot 
compel  another,  claiming  interest  in  or  title 
to  it,  to  litigate  the  title  In  any  county  ex- 
c^t  where  the  land  is  situated.  Under  the 
statute,  the  subject  of  the  action  must  be 
within  the  Jurisdiction  of  the  court ;  and  no 
Judgment  wliich  it  can  render  in  one  county, 
determining  title  or  right  of  possession,  can 
affect  laud  in  a  distant  county,  any  more 
than  such  a  Judgment  could  affect  land  In 
another  state  A  Judgment  affecting  title 
to  realty  can  only  operate  on  the  res  that 
is  within  the  Jurisdiction  of  the  court  render- 
ing it.  A  party  may  rely  on  what  is  shown 
by  the  records  of  the  conrt  Iiaving  Jurisdic- 
tion, and  may  safely  purchase  an  interest, 
without  looltlng  to  the  records  in  courta  In 


other  counties  or  states.  Indeed,  It  has 
been  held  that  a  plaintiff,  having  brought  an 
action  for  the  recovery  of  real  property  in 
the  proper  county,  cannot,  after  the  parties 
have  appeared,  amend  and  add  a  transitory 
cause  of  action.  The  two  cannot  be  blended. 
Neal  V.  Reynolds,  38  Kan.  432,  16  Pac.  785. 
In  Dwelle  v.  Hinde  et  al.,  18  Ohio  Clr.  Ct.  R. 
618,  the  action  was  properly  brought  as  to 
one  branch  of  the  case;  bat  in  another  branch 
the  plaintiff  undertook  to  have  an  interest 
in  real  estate,  which  was  situated  in  anoth- 
er cotmty,  determined,  and  it  was  held:  "As 
to  the  Interest  of  such  defendants  in  real 
estate  located  In  another  county,  the  court 
in  such  action  would  not  acquire  Jurisdiction, 
and  defendant  cannot  t>e  required  to  answer 
as  to  his  Interest  in  such  land,  and  have  bis 
interest  therein  determined  by  the  court  in 
such  action."    Syl.  par.  1. 

As  the  Code  specifically  provides  tliat  ac- 
tions for  the  recovery,  partition,  determina- 
tion of  an  interest,  or  sale,  of  real  property 
must  be  brought  in  the  county  where  the 
real  property  is  situated,  except  in  the  cases 
mentioned,  there  can  be  no  Jurisdiction  of 
the  subject-matter  of  such  an  action  in  any 
other  county.  If  the  court  is  asked  to  act 
upon  the  person  of  the  defendant,  the  ac- 
tion may  be  tried  in  any  county  where  the 
defendant  may  be  served,  and  a  lack  of  Ju- 
risdiction over  him  may  be  waived;  but 
when  the  court  Is  called  upon  to  act  upon 
real  estate,  it  is  essential  that  the  action 
shall  be  brought  within  the  prescribed  terri- 
torial Jurisdiction,  and.  If  not  brought  there, 
the  court  is  without  power  to  adjudicate  the 
issues,  either  with  or  without  the  consent  of 
the  parties.  In  Jacks  et  al.  v.  Moore,  S3 
Ark.  31,  which  was  an  action  for  Injury  to 
real  property,  a  question  arose  under  a  stat- 
ute which  provided  that  such  an  action  must 
be  brought  in  the  county  where  the  land  is 
situated;  and  it  was  held  that,  although  no 
exception  was  taken  in  the  trial  court  as  to 
Jurisdiction,  there  was  no  authority  to  try 
the  case,  and  that  no  consent  of  parties,  ei- 
ther express  or  implied,  could  give  Juris- 
diction to  the  court  or  validity  to  its  Judg- 
ment. In  Ophir  Silver  Min.  Co.  v.  Superior 
Court,  147  Cal.  467,  82  Pac.  70,  3  Ann.  Cas. 
340,  an  action  to  enjoin  a  trespass  on  land 
was  held  to  be  local,  and,  being  local,  could 
only  be  brought  In  the  state  or  county  where 
the  land  was  located,  and,  not  t>eing  brought 
there,  it  should  have  been  dismissed  as  with-  , 
out  Jurisdiction.  In  Nashville  v.  Webb,  114 
Tenn.  432,  85  S.  W.  404,  4  Ann.  Cas.  1160,  it 
was  held  that,  if  a  local  action  was  brought 
in  the  wrong  county,  the  court  could  acquire 
no  Jurisdiction  of  the  suit;  and  that  consent 
itself  could  not  give  the  court  Jurisdiction. 
See,  also.  Hunger  v.  Crowe,  115  III.  App.  189; 
Peterson  v.  Fowler,  73  Tex.  524,  11  S.  W. 
534;  Den,  Watson  et  al.  v.  Keity  et  al.,  16 
N.  J.  Law,  517;  New  Albany  &  Salem  Rail- 
road Co.  and  Others  v.  Huff,  19  Ind.  444; 
Austin's  Heirs,  etc,  t.  Bodley,  20  Ky.  434. 
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There  being  no  jurisdiction  In  the  Kemo 
county  court  as  to  the  Jewell  county  lands, 
Its  Judgment  did  not  affect  the  Interests  of 
the  children  named  as  defendants  in  that 
action  in  the  lands  In  Jewell  county;  and 
certainly  It  could  not  affect  the  child  born 
since  the  judgment  was  rendered.  It  is  said 
that  they  were  brought  Into  court,  and,  hav- 
ing litigated  the  question  of  partition,  are 
bound  by  the  result  of  the  litigation.  The 
pleadings,  as  well  as  the  affidavit  for  publi- 
cation service,  show  that  title  to  the  land 
was  Involved,  and  that  the  action  was 
brought  to  determine  the  title  and  interest  of 
the  several  parties  In  the  land;  and  it  was 
also  stated  that  the  appellees  were  in  posses- 
sion of  the  land  in  Jewell  county.  If  It  be 
assumed  that  a  different  rule  applies  ia 
cases  of  partition  than  In  those  involving 
title,  it  must  nevertheless  be  held,  under 
the  pleadings,  that  the  first  question  present- 
ed was  the  determination  of  the  title  and 
interests  held  by  the  respective  parties.  As 
the  plaintiff  was  out  of  possession,  and  the 
defendants  were  In  possession,  claiming  title 
under  the  will  of  their  grandmother,  a  de- 
termination of  the  title  of  the  claimants 
was  the  first  step  in  the  litigation;  and  there 
could  be  no  partition  of  land  among  the  sev- 
eral owners  until  the  question  of  title  and 
ownership  had  been  decided.  Delashmutt  v. 
Parrent,  39  Kan.  548,  18  Pac.  712;  Denton  v. 
Fyfe,  65  Kan.  1,  68  Pac.  1074,  93  Am.  St. 
Rep.  272;  Chandler  v.  Richardson,  65  Kan. 
152,  69  Pac.  168;  McNulty  v.  Bank,  69  Kan. 
61,  76  Pac.  395. 

As  appellees  had  no  interest  in  the  land  in 
Reno  county,  where  that  action  was  brought, 
the  court  had  no  power  to  send  process  to 
Mitchell  county  for  service  upon  the  minors 
there,  nor  to  bring  in  any  nonresident  de- 
fendants for  that  purpose,  and  thus  force 
them  to  litigate  in  Reno  county  questions  af- 
fecting the  title  to  land  in  Jewell  county. 

[2]  The  court  undertook  to  appoint  a 
guardian  ad  litem,  and  named  'an  attorney 
who  was  acting  for  the  adult  defendants; 
but  the  court  had  no  power  to  make  the  ap- 
pointment. Aside  from  the  fact  that  the 
court  had  no  Jurisdiction  of  the  subject-mat- 
ter of  the  action,  as  against  them,  the  Code 
provides  that  the  appointment  cannot  be 
made  until  after  service  of  summons  In  the 
action,  as  directed  by  the  Code ;  and  this  had 
not  been  done.  Civ.  Code,  {  32  (Oen.  St. 
1909,  f  5625).  Service  was  not  made  on  the 
father,  mother,  guardian,  or  person  in  con- 
trol or  with  whom  the  Infant  defendants 
lived,  as  the  law  requires.  Civ.  Code,  §  77 
(Gen.  St.  1909,  §  5670).  This  is  the  process 
by  which  Jurisdiction  over  minors  is  ac- 
quired; and  the  appointment  of  a  guardian 
ad  litem  is  a  step  which  can  only  be  taken 
after  Jurisdiction  has  been  acquired.  The 
attorney,  who  was  designated  as  guardian 
ad  litem,  had  no  authority  to  bind  the  mi- 
nors; and  any  part  he  may  have  taken  in 
agreeing  upon  the  terms  of  settlement,  pre- 


liminary to  the  entry  of  Jadgment,  was  not 
binding  on  the  minors,  and  did  not  affect 
the  interests  they  held  in  the  land  in  Jewell 
county. 

[3]  It  is  contended  that,  regardless  of  tbe 
effect  of  the  Reilo  county  Judgment,  Losada 
L.  Battey  was  entitled  to  a  share  of  the 
estate  of  his  father,  Owen  W.  Battey,  who, 
it  Is  claimed,  acquired  an  undivided  one- 
half  of  the  land  owned  by  his  wife  at  the 
time  of  her  death.  This  is  upon  the  theory 
that  the  laws  of  Kansas,  where  the  land  is 
situated,  govern  in  the  matter  of  election, 
whether  the  living  spouse  shall  take  under 
the  will  or  under  the  law;  and  that  a  valid 
election  to  take  under  the  will  was  not 
made  by  Owen  W.  Battey.  The  testatrix 
and  her  husband  were  domiciled  in  Illinois, 
and  the  land  in  that  state  was  devised  by 
the  will.  By  the  terms  of  the  will,  Owen 
V.  Battey,  the  husband,  was  given  the  use 
of  all  the  property  of  the  testatrix  during 
his  natural  life,  and  after  his  death  It  was 
to  go  to  the  children  in  the  proportions  here- 
tofore stated.  After  her  death,  and  after 
having  taken  legal  advice,  he  announced 
that  he  did  not  Intend  to  renounce  the  will, 
as  he  might  have  done  under  the  laws  of 
Illinois,  but  did  desire  that  the  terms  of  the 
wUl  should  be  fully  carried  out  The  trial 
court  found  that  he  consulted  a  lawyer  as 
to  his  rights,  and  was  advised  as  to  the 
share  of  the  real  estate  which  he  would  take 
under  the  laws  of  Illinois,  but  that  it  did  not 
appear  that  he  was  ever  advised  what  were 
the  rights  of  a  surviving  husband  under  the 
laws  of  Kansas;  and  no  formal  election 
was  ever  made  by  him  in  Kansas.  It  was 
also  found  that,  not  only  did  he  determine  to 
take. under  the  will,  but  that  he  took  pos- 
session of  the  land  in  controversy,  and,  so 
far  as  he  was  able  to  do  so,  he  accepted  and 
enjoyed  the  benefits  of  the  will.  He  was  ad- 
Judged  Insane  on  July  5,  1898,  less  than  a 
year  after  the  death  of  his  wife;  and  his 
conservator  remained  in  possession  of  the 
personal  property  until  his  death,  which  oc- 
curred the  following  January.  It  thus  ap- 
pears that  a  binding  election  was  made  in 
Illinois,  and  the  question  arises:  Was  it 
effective  as  to  the  Kansas  land  ?  Is  a  second 
election  necessary;  and  can  it  be  that  the 
surviving  husband  can  claim  under  the  will 
in  one  Jurisdiction  and  against  it  in  another? 

It  is  true  that  the  laws  of  the  state  In 
which  the  lands  lie  control  as  to  the  descent 
or  transfer  of  title  of  such  land  by  will. 
There  is  some  conflict  of  authority  as  to 
whether  the  rules  of  Interpretation  of  the 
domicile  of  the  testator,  or  of  the  place 
where  the  land  is  located,  shall  control  in 
determining  whether  the  testator  Intended 
that  the  gift  to  the  survivor  was  intended 
to  be  in  lieu  of  dower  or  in  addition  to  dow- 
er, and  whether  the  acceptance 'of  the  gift 
precludes  a  taking  under  the  law.  In  a 
case  wliere  the  domicile  was  New  Xork,  and 
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land  dcTised  was  situated  In  Virginia, ' 
It  was  held  that  the  right  of  the  widow  to 
dower  In  land  in  Virginia  should  be  deter- 
mined by  the  rule  In  New  York,  rather  tlian 
by  the  rule  of  Virginia.  Boiling  t.  Boiling, 
88  Va.  S24,  14  S.  E.  6T.  In  Massachusetts 
it  was  held  that  the  rale  of  the  domicile 
did  not  control  on  this  question.  Stalgg  t. 
Atkinson,  144  Mass.  664,  12  N.  E.  854.  See, 
also,  Atkinson  t.  Stalgg,  13  B.  I.  725;  2 
Whart  Conaict  of  Laws,  i  5992.  In  respect 
to  an  election,  it  was  bdd  that,  where  there 
is  an  election,  or  rather  the  renunciation  of 
a  foreign  will  made  in  a  foreign  Jurisdiction, 
it  will  be  respected  in  the  state  of  the  dom- 
icile, and  shonld  have  the  effect  there  upon 
the  widow's  rights  as  that  law  allows.  Mary 
J.  Wllaon  V.  Rebecca  Cox  et  ai.,  49  Miss. 
538.  In  the  opinion  it  was  remarked:  "If 
she  abandons  the  will,  then  her  rights  of 
property,  wherever  situated,  are  determined 
by  the  law  of  the  testator's  domicile.  There 
can  be  but  one  renunciation,  where  the  es- 
tate is  dispersed  in  several  Jurisdictions. 
The  widow  cannot  elect  in  one  forum  to  abide 
by  the  will,  and  abandon  it  in  another.  Her 
dection.  If  made  at  all,  must  be  in  the  fomm 
of  the  original  probate,  whose  laws  fix  her 
rights  as  distributee  in  all  the  Jurisdictions 
\rhere  the  property  may  be  situated."  49 
Miss.  545. 

In  Waterfleld  v.  Rice  et  al..  Ill  Fed.  625, 
49  C.  C.  A.  504,  it  was  decided  that  a  pro- 
vision in  an  Ohio  statute,  requiring  an  elec- 
tion by  the  widow  to  take  under  the  will, 
only  applied  to  wills  made  in  Ohio,  and  was 
inaK>licable  to  foreign  widows,  and  that 
when  a  will,  made  and  probated  in  another 
state,  was  brought  Into  Ohio,  and  there 
probated  and  recorded  as  a  foreign  will.  It 
was  deemed  to  be  properly  proved,  and  that 
there  had  been  an  election  to  take  under 
the  will  in  the  domicile  of  the  testator. 
In  Apperson,  Ex'r,  v.  Bolton  et  al.,  29  Ark. 
418,  it  was  ruled  that  the  right  of  a  widow 
to  renounce  the  provisions  of  a  foreign  will 
and  to  take  dower  out  of  lands  in  Arkansas 
was  governed  by  the  laws  of  that  state,  but 
that,  if  there  was  an  acceptance  of  the  will 
in  the  state  of  Tennessee,  the  state  of  the  dom- 
icile, she  could  not  make  a  different  selection 
In  Arkansas.  It  was  said  that  "it  is  a  gen- 
eral principle  of  law  that  one  cannot  claim 
under  a  will  and  against  it,  too,  and  an  ac- 
ceptance of  the  provisions  of  the  will  in 
Tennessee  would  bind  her  everywhere"— cit- 
ing Jones  v.  Gerock,  59  N.  C.  194 ;  Blunt  et 
aL  V.  Gee  et  al.,  9  Va.  492.  In  Washburn  v. 
Van  Steenwyk,  82  Minn.  836,  20  N.  W.  324, 
a  party  residing  in  Wisconsin  owned  land 
in  Minnesota.  He  died  in  Wisconsin,  leav- 
ing a  will  which  disposed  of  all  his  proper- 
ty. The  laws  of  that  state  gave  the  widow 
dower,  but  provided  for  an  election  by  her 
whether  she  would  take  under  the  will  or 
onder   the   law.     The   widow   was   insane. 


and  her  guardian  filed  a  notice,  electing  to  ■ 
take  nnder  the  law.  An  action  was  brought 
in  Wisconsin  to  construe  the  will,  and,  if  it 
shonld  be  determined  to  be  a  case  for  an 
election  b^y  the  widow,  to  have  the  court 
make  such  election.  It  was  determined  that 
the  bequest  was  intended  by  the  testator  to 
be  in  lieu  of  dower,  and  that  it  was  a  case 
for  election,  and  the  court  made  the  elec- 
tion. It  was  held  by  the  Minnesota  court 
that  the  determination  of  the  Wisconsin 
court  was  conclusive  between  the  parties; 
and  that,  while  the  probate  court  of  Minne- 
sota had  authority  to  make  an  election,  if, 
in  fact,  no  election  had  been  made  there, 
the  Wisconsin  court  had  full  authority  to 
make  an  election,  and  the  election  which  it 
did  make  was  effectual  everywhere.  Fol- 
lowing these  authorities,  the  acceptance  of 
the  benefits  of  the  will  by  Owen  W.  Battey 
in  Illinois  was  operative  as  an  election 
there,  and  is  equally  effectual  in  Kansas. 
Under  the  Illinois  statute,  if  there  is  no 
affirmative  act  of  election  and  no  renuncia- 
tion of  the  provisions  of  the  will  within  one 
year  after  letters  testamentary  or  of  admin- 
istration are  issued,  the  survivor  is  deemed 
to  have  elected  to  accept  the  provisions  of 
the  wilL  Hurd's  Rev.  St.  (III.)  1911,  c.  41,  §  11. 
There  never  was  a  renunciation  of  the  will 
by  Owen  W.  Battey,  nor  by  any  one  for 
him.  On  the  other  hand,  lie  went  into  pos- 
session of  the  property  given  to  liim  by  the 
will,  declaring  his  approval  of  it  and  a  deci- 
sion to  conform  to  its  requirements  and  to 
carry  out  its  provisions.  If  it  could  be 
said  that  there  was  no  election  by  him  in 
Illinois,  and  the  question  of  election  had 
arisen  when  the  will  was  presented  for  pro- 
bate in  Kansas,  it  must  have  been  held  that 
the  declarations  and  acts  of  Battey  amounted 
to  an  election  to  take  under  the  will.  It  has 
been  held  that  a  record  is  not  the  only 
proof  of  such  an  election,  but  that  one  may 
be  made  by  acts  in  pais,  providing  an  Intelli- 
gent and  deliberate  choice  Is  made.  Revllle 
V.  Dubach,  60  Kan.  672,  57  Fac.  522;  Medill 
V.  Snyder,  61  Kan.  15,  58  Pac.  962,  78  Am. 
St  Rep.  807 ;  Williams  v.  Campbell,  85  Kan. 
631,  118  Pac.  1074. 

It  is  true  there  is  no  showing  that  the  law 
of  Kansas  in  regard  to  an  election  was  ex- 
plained to  the  testator;  but  on  the  testi- 
mony it  cannot  be  Inferred  that  he  was  ig- 
norant of  his  rights,  or  that  he  did  not  make 
a  deliberate  and  intelligent  choice.  When 
the  ancillary  proceedings  were  taken  in  Kan- 
sas and  the  authenticated  will  recorded  here, 
it  imported  regularity  and  validity,  and  was 
sufficient  to  establish  testamentary  title  to 
the  lands  therein  devised. 

We  find  no  error  in  the  proceedings,  and 
therefore  the  Judgment  of  the  district  court 
is  affirmed.  All  the  Justices  concurring,  ex- 
cept SMITH,  J.,  whp  did  not  Bit 
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(87  Ku.  674) 
FISHER    T.    DELAWARE    TP.,    WYAN- 
DOTTE COUNTY. 
(Supreme  Court  of  Kansas.     July  6,  1912.) 

(Syttahui  hy  the  Court.) 

Towns  (§  45*)— Improvement  of  Hxohwat— 
Injury  to  BMPLOYfis— Liability. 

A  township  engaged  in  Improving  a  public 
highway  acts  in  the  capacity  of  an  agency  of 
the  state,  and  is  not  liable  to  an  employ^  for 
personal  injuries  occasioned  by  the  negligence 
of  its  officers. 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent. 
Dig.  {§  79,  80;    Dec.  Dig.  {  45.*] 

Appeal  from  Court  of  Common  Pleas, 
Wyandotte   County. 

Action  by  G.  O.  Fisher  against  the  Dela- 
ware Township  of  Wyandotte  County,  Kan. 
Judgment  for  plaintlCT,  and  defendant  ap- 
peals.    Reversed. 

C.  W.  Trlckett  and  L.  W.  Kepllnger,  both 
of  Kansas  City,  for  appellant.  James  F. 
Getty,  of  Kansas  City,  for  appellee. 

BENSON,  J.  This  Is  an  action  to  recover 
damages  for  personal  Injuries  suffered  while 
working  upon  a  public  road.  The  question 
is  whether  the  township   Is  liable. 

The  road  Is  one  of  the  public  highways 
which  the  board  of  county  commissioners  of 
Wyandotte  county  Is  authorized  to  improve 
and  maintain  bjc  chapter  276  of  the  Laws 
of  1899.  In  pursuance  of  section  2  of  that 
act,  the  township  board  had  proceeded  to 
grade  the  Kaw  Valley  rpad.  At  the  time 
of  the  accident  work  was  In  progress  filling 
up  and  widening  a  place  in  the  grade.  The 
appellee  was  injured  in  this  work  while  op- 
erating a  defective  scraper.  He  alleges  that 
he  was  In  the  employ  of  the  township,  and 
that  It  is  liable  because  it  furnished  a  de- 
fective appliance  which  caused  the  injury. 
The  appellant  denies  that  the  appellee  was 
in  its  service,  and  alleges  that  the  work  was 
being  done  by  the  county  authorities.  It  also 
denies  liability  for  any  negligence  of  its  of9- 
cers  in  any  work  upon  the  road.  The  evi- 
dence shows  that,  in  pursuance  of  an  ar- 
rangement between  the  county  and  township 
boards,  the  latter  undertook  to  grade  the 
roadbed,  and  completed  that  work  according 
to  stakes  set  by  the  county  engineer.  The 
county  board  or  the  chairman  of  that  board, 
however,  ordered  additional  work  upon  the 
grade.  For  this  purpose  the  following  order 
was  given:  "O.  K.  Williamson.  You  are  au- 
thorized by  me  as  chairman  of  the  Board  of 
County  Coiunilssioners  to  employ  teams  and 
men  to  grade  roads  and  ditch  them  (along 
the  Kaw  Valley  road)  according  to  your  sur- 
vey." Mr.  Williamson  had  previously  been 
engaged  in  doing  similar  road  work  for  the 
township  board.  Pursuant  to  the  above  or- 
der, he  proceeded  to  work  upon  the  grade, 
when  the  township  board  finding  this  work 
in  progress  notified  him  that  the  board  would 
not  be  responsible  for  the  pay,  whereupon 


he  said  he  was  doing  the  work  for  the  .coon- 
ty.  After  this  notice  no  further  objection 
was  made,  and  Williamson  employed  the  ap- 
pellee to  work  with  bis  team  in  filling  up 
the  grade  where  he  was  hurt.  The  scraper 
was  one  of  a  number  that  had  been  borrowed 
by  the  township  board  for  the  grading  it 
had  previously  done,  and  the  road  overseer 
consented  that  Williamson  mlfiht  use  it  for 
this  particular  work.  In  doing  road  work 
generally  in  the  townships,  it  was  the  custom 
for  the  member  of  the  township  board  resid- 
ing in  the  vicinity  of  the  improvement  to  em- 
ploy the  necessary  labor,  supervise  the  work, 
and  report  to  the  board,  but  no  resolution 
or  formal  order  to  that  effect  had  been  adopt- 
ed. The  clerk  resided  at  Edwardsville,  and 
had  personally  looked  after  the  grading  ot 
this  road,  but  it  had  been  done  with  the 
knowledge  and  by  consent  of  all. 

The  appellee  was  injured  on  January  28, 
1910.  About  a  year  before  that  time  he  had 
been  employed  by  the  clerk  of  the  board, 
and  had  worked  with  other  laborers  in  grad- 
ing this  road.  Early  in  January,  1910,  h« 
applied  to  the  clerk  for  further  work.  The 
evidence  relating  to  the  interviews  on  this 
subject  is  conflicting,  but  the  testimony  of 
the  appellee  must,  in  the  light  of  the  verdict 
in  his  favor,  be  accepted  as  true.  His  testi- 
mony In  brief  was  that  the  clerk  said  to 
him,  "We  are  going  to  fill  up  that  low  place 
out  there";  that  "O.  K.  (Williamson)  was 
going  to  be  the  boss  of  it"  He  worked  for 
the  township  a  day  or  two,  hauling  stone 
under  the  orders  of  the  clerk,  and,  then  see- 
ing that  the  additional  grading  was  in  prog- 
ress at  the  place  which  the  clerk  had  indi- 
cated, he  applied  to  Williamson,  and  was 
immediately  set  to  work  and  soon  afterwards 
was  injured.  The  answer  contains  a  veri- 
fied denial  of  the  allegation  that  Williamson 
was  the  agent  of  the  township.  An  estoppel 
Is  pleaded  in  the  reply  based  upon  the  con- 
duct of  the  township  and  Its  officers  giving 
the  appellee  reason  to  believe  that  the  work 
was  being  done  for  the  township.  The  Jury 
found  that  Williamson  was  the  agent  of  the 
township  board,  but  that  no  officer  of  the 
township  except  the  clerk  ever  gave  the  ap- 
pellee reason  to  suppose  that  Williamson  was 
such  agent,  and  none  of  them  knew  of  the 
talk  between  the  appellee  and  the  clerk. 

The  defense  is  based  principally  upon  con- 
tentions that  a  township  is  not  liable  for  In- 
juries sustained  through  the  negligence  of 
its  officers  unless  such  liability  Is  created  by, 
statute,  and  that  neither  the  township  nor 
the  township  board  of  highway  commission- 
ers employed  the  appellee  or  carried  on  the 
work  in  which  he  was  injured.  The  first  of 
the  above  propositions  rests  upon  a  distinc- 
tion declared  at  an  early  day  by  this  court 
between  municipal  corporations  proper,  such 
as  cities,  and  quasi  corporations,  such  as 
counties,  townships,  and  school  districts. 
Concerning  the  latter  it  was  said:    "True, 
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they  are  called  in  tbe  statute  bodies  corpo- 
rate. •  •  •  Yet  they  are  denominated 
in  the  books,  and  known  to  the  law,  as  quasi 
rorporatlons,  rather  than  as  corporations 
proper.  They  possess  some  corporate  func- 
tions and  attributes,  but  they  are  primnrily 
politiral  subdivisions,  agencies  In  the  admin- 
istration of  dvU  government,  and  their  cor- 
porate functions  are  granted  to  enable  them 
more  readily  to  perform  their  public  duties." 
Beach  v.  Leahy,  11  Kan.  23,  29.  The  history 
and  the  reason  of  this  distinction  are  given 
in  the  opinion  In  that  case,  and  are  elaborate- 
ly stated  in  the  leading  case  of  Hill  v.  Bos- 
ton, 122  Mass.  344,  23  Am.  Rep.  332,  freely 
cited  In  decisions  and  text-books. 

In  Elkenberry  v.  Township  of  Bazaar,  22 
Kan.  556,  31  Am.  Rep.  198,  it  was  declared 
that,  while  cities  are  municipal  corporations 
proper,  townships  are  quasi  corporations, 
and  that  the  difference  between  them  is  well 
established.  Applying  this  distinction,  it 
was  held  that,  as  there  is  no  express  statute 
imposing  a  liability  upon  townships  for  in- 
jorles  sustained  from  defects  in  highways, 
they  are  not  liable  for  damages  for  neglect 
of  duty  In  failing  to  keep  a  public  road  In 
safe  condition.  But  it  was  held  in  Jansen 
T.  City  of  Atchison,  16  Kan.  358,  after  a 
review  of  earlier  cases,  that  a  city  was  li- 
able In  such  a  case.  In  County  of  Marlon 
T.  Rlggs,  24  Kan.  255,  the  same  rule  of  non- 
liability was  applied  in  an  action  against 
a  connty,  although  an  earnest  effort  was 
made  by  counsel  to  Induce  the  court  to  re- 
consider its  previous  ruling.  It  is  a  signifi- 
cant fact  that  the  opinion  In  House  v.  Board 
of  Com'ra  of  Montgomery  County,  60  Ind. 
5S0,  28  Am.  Rep.  657,  then  cited  as  opposed 
to  the  decisions  of  this  court,  was  after- 
wards oTermted  in  Board  of  Commissioners 
of  Jasper  County  ▼.  Allman,  Adm'r,  142  Ind. 
573,  42  N.  E.  206,  39  L.  R.  A.  58,  establish- 
ing the  rule  in  that  state  in  harmony  with 
the  decisions  of  this  state  and  the  weight  of 
authority  on  this  subject.  See,  also.  Smith 
V.  Board  of  Commissioners  of  Allen  County, 
131  Ind.  116,  30  N.  B.  949.  The  principle 
was  again  affirmed  in  an  action  based  upon 
the  negligence  of  a  township  in  failing  to 
erect  watermarks  at  a  ford.  Township  of 
Qulncy  v.  Sheehan,  48  Kan.  620,  29  Pac. 
1084.  In  another  action  to  recover  damages 
for  the  neglect  of  a  board  of  education  in 
falling  to  take  a  bond  from  a  contractor  as 
required  by  statute,  the  court  held  that: 
"A  quasi  municipal  cori>oration,  like  the 
board  of  education  of  a  city,  is  never  liable 
(or  the  consequences  of  a  breach  of  public 
duty  or  the  neglect  or  wrong  of  its  officers, 
unless  there  la  a  statute  expressly  imposing 
such  liability.'*  Lumber  Co.  v.  Elliott,  69 
Kan.  42,  51  Pac.  894.  The  rule  of  nonlia- 
bility of  counties,  townships,  and  school  dis- 
tricts for  the  negligence  of  their  officers  hav- 
ing been  established,  the  Legislature  by 
chapter  237  of  the  Laws  of  1887  (Gen.  Stat 


1909,  i  658)  declared  that  counties  and 
townships  might  be  held  liable  for  damage;: 
caused  by  defective  bridges  and  highways  in 
certain  cases,  but  it  was  said  in  Cunning- 
ham V.  Clay  Township,  69  Kan.  373,  376. 
76  Pac.  907,  that,  before  the  enactment  of 
that  statute,  such  an  action  could  not  have 
been  malptalned,  and  the  limit  of  the  town- 
ship's liability  must  therefore  be  found  lu 
the  statute  Itself.  Again  in  Shawnee  County 
V.  Jacobs,  79  Kan.  76,  99  Pac.  817,  21  L.  R. 
A.  (N.  S.)  209,  it  was  held  that  a  county  in 
building  a  bridge  upon  a  public  highway 
acts  as  a  subdivision  of  the  state  govern- 
ment, and  Is  not  liable  for  the  negligent  per- 
formance of  the  work,  unless  expressly  made 
so  by  statute.  Judge  Dillon  states  the  pre- 
vailing rule  thus:  "In  the  United  States 
there  is  no  common-law  obligation  resting 
upon  quasi  corporations,  such  as  counties, 
townships,  and  New  England  towns,  to  re- 
pair highways,  streets,  or  bridges  within 
their  limits,  and  they  are  not  obliged  to  do 
so  unless  by  force  of  statute.  Even  when 
the  Legislature  enjoins  upon  corporations  of 
this  character  the  duty  to  make  and  repair 
roads,  streets,  and  bridges,  and  confers  the 
power  to  levy  taxes  therefor,  the  general 
tenor  of  the  decisions  is  to  treat  this  as  a 
public,  and  not  a  corporate,  duty,  and  to  re- 
gard such  corporations,  in  this  resi)ect,  as 
public  or  state  agencies,  and  not  liable  to  be 
sued  civilly  for  damages  caused  by  the  neg- 
lect to  perform  this  duty,  unless  the  action 
be  expressly  given  by  statute."  4  DlUoa  on 
Mun.  Corp.  (5th  Ed.)  |  1688.  While  the 
i^undness  of  this  dlsUnction  has  been  ques- 
tioned, it  is  too  firmly  fixed  in  the  ju- 
risprudence of  this  state,  following  the 
weight  of  authority  elsewhere,  to  be  over- 
turned except  by  legislative  action.  If  the 
policy  had  not  been  approved  by  the  people. 
It  is  fair  to  presume  that  it  would  have  been 
changed  by  statute.  The  fact  that  it  was 
modified  in  some  respects  indicates  the  leg- 
islative purpose  to  adhere  to  it  in  others. 

The  appellee  seeks  to  distinguish  the  case» 
cited  and  to  uphold  the  liability  of  the  town- 
ship upon  the  proposition  that  it  was  spe- 
cially authorized  to  create  the  relation  of 
master  and  servant  The  statutes  are  re- 
ferred to  constituting  the  trustee,  clerk,  and 
treasurer  a  board  of  highway  commissioners 
to  have  charge  of  roads  and  bridges,  impos- 
ing upon  them  the  duty  to  make  Improve- 
ments and  repairs  and  authorizing  them  to 
let  contracts,  appoint  overseers,  and  employ 
laborers  as  they  may  deem  expedient.  Gen. 
Stat  1909,  K  9629,  9633,  9634.  Reference  is 
also  made  to  the  statute  constituting  the 
township  a  body  politic  and  corporate.  It  is 
argued  that  these  provisions  devolve  ministe- 
rial duties  upon  the  board  not  given  by  earli- 
er statutes  from  which  the  liability  claimed 
to  exist  in  this  instance  arises.  Townships 
and  counties  were  declared  to  be  bodies  pol- 
itic and  corporate  by  the  General  Statutes  of 
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1868  (Gen.  Stat.  1868,  c.  25,  1 1,  and  chapter 
110,  I  1),  but  In  Beach  v.  Leahy,  supra.  It 
was  held  that  this  fact  did  not  change  the 
principle.  By  the  section  last  referred  to  a 
township  was  also  authorized  to  make  all 
contracts  necessary  or  convenient  for  the  ex- 
ercise of  Its  corporate  powers.  Boad  over- 
seers were  primarily  and  specially  charged 
with  the  repair  of  roads  before  the  act  creat- 
ing the  township  board  of  highway  commis- 
sioners was  passed.  Hari  t.  Ohio  Township, 
62  Kan.  315,  62  Pac.  1010 ;  Shanks  v.  Pear- 
son, 66  Kan.  168,  71  Pac.  252.  It  was  also 
their  duty  to  open  new  roads.  Laws  1874, 
c.  108,  S  12.  Such  Improvements  necessarily 
required  labor,  and  provisions  existed  for 
levying  and  collecting  taxes  and  auditing  the 
accounts  of  overseers  for  expenditures 
therefor.  It  will  be  noticed  that  several  of 
the  decisions  cited  were  made  after  the  act 
creating  a  board  of  highway  commissioners 
was  passed,  yet  it  was  not  suggested  In  any 
of  them  that  its  provisions  had  wrought  any 
change  in  the  liability  of  townships  or  coun- 
ties for  negligence  of  their  oflSeers. 

The  particular  statute  under  which  the 
road  in  question  was  Improved  does  not  ex- 
pressly confer  authority  on  the  township 
board  to  grade  the  road,  but  provides  that, 
when  graded  by  the  township  board,  road 
overseer,  or  by  any  parties,  It  shall  be  the 
duty  of  the  county  commissioners  to  cause 
It  to  be  macadamized.  It  is  not  denied,  howr 
ever,  that  the  board  had  the  power  to  do 
the  necessary  grading  under  the  general  pro- 
visions of  law  defining  their  power  and  du- 
ties. In  this  situation  it  is  contended  that 
the  relation  of  master  and  servant  was  vol- 
untarily created,  and  that  the  township  Is 
liable  for  negligence  as  In  ordinary  cases 
where  that  relation  exists.  The  decisions 
before  referred  to  are  also  differentiated  in 
the  argument  by  the  fact  that  the  duties 
negligently  performed  in  those  cases  were 
duties  due  to  the  public  generally,  while 
here  the  duty  to  the  appellant  to  furnish  a 
safe  appliance  was  special  and  particular. 
This  claim  of  a  distinction  as  related  to 
actions  against  counties  and  townships  based 
upon  negligence  is  not  supported  by  the 
weight  of  authority.  The  broad  reason  up- 
on which  exemption  from  liability  exists  Is 
that  the  township  or  county,  as  the  case 
may  be.  In  building  roads,  is  acting  In  the 
capacity  of  an  agent  of  the  state — the  sov- 
ereignty— and  is  no  more  liable  than  the 
state  Itself  would  be  should  it  employ  some 
other  agency  in  doing  the  work.  That  build- 
ing and  Improving  highways  is  a  general 
public  or  governmental  duty  has  never  been 
doubted.  True,  cities  are  held  liable  for  de- 
fective streets,  and  townships  are  not,  but 
the  reason  for  this  difference  is  not  based 
upon  the  supposition  that  a  city  street  Is  a 
private  affair,  and  a  county  or  township  road 
Is  not,  for  both  are  general  and  public.  This 
matter  was  considered  In  Wulf  v.  Kansas 
City.  77  Kan.  358,  373,  9i  Pac.  207,  212. 


The  question  there  related  to  the  control  of 
parks  and  boulevards,  and  it  was  said:  "That 
public  parks  are  not  for  the  sole  use  and 
benefit  of  the  citizens  of  the  city,  but  are 
for  the  enjoyment  of  the  public  generally, 
while  ordinarily  subject  to  municipal  man- 
agement, has  been  frequently  held."    Again, 
it  was  said  in  Shawnee  County  v.  Jacobs, 
79  Kan.  76,  99  Pac.  817,  21  L.  B.  A.  (N.  S.) 
209:  "The  duty  of  building  bridges  and  main- 
taining the  public  highway  has  devolved  up- 
on the  counties  and  townships  of  this  state 
since  its  organization.     In  the  performance 
of  this  duty  the  county  acts  as  an  agency  of 
the  state,  and  is  no  more  liable  for  its  acts 
while  so  engaged  than  the  state  Itself  would 
have  been  If  doing  the  same  work."     The 
foregoing  applies  to  townships,  for  both  are 
agencies  of  the  state  so  far  as  they  are  au- 
thorized by  the  Legislature  to  act  in  build- 
ing and  improving  roads.     Elliott  on  Boads 
and  Streets,  |  9.    It  is  true  that  citizens  of 
the  locality  have  a  more  specific  Interest  In 
roads  of  the   vicinage  because  of  frequent 
use,  but   they   have  no  better  right  to  use 
them    than   others.     While  a   multitude   of 
cases  have  been  brought  by  travelers  who 
have  suffered  through  defects  in  highways, 
actions    by    laborers  '  for   personal   Injuries 
caused  by  such  negligence  have  been  lees 
frequent     The  same  rule,  however,  is  ap- 
plied:   "A  servant's  right  of  action  for  In- 
juries resulting  from  any  negligence  which 
may  be  committed  by  the  agents  of  a  mu- 
nicipal corporation  while  engaged  In  the  per- 
formance of  one  of  Its  public  functions  la 
subject  to  the  same  limitations  as  those  which 
circumscribe  that  right  in  the  case  of  the 
state  itself.    On  the  other  hand,  such  a  cor- 
poration Is  liable  as  an  employer,  under  the 
same  circumstances  as  a  private  Individual 
or   corporation,    wherever    the   injury    com- 
plained of  was  received  by  the  servant  while 
participating  in  work  which  was  being  done 
in  connection  with  the  exercise  of  a  power 
conferred  upon  the  corporation  for  the  pur- 
pose of  enabling  it  to  carry  out  one  or  other 
of  its  merely  ministerial  functions."    2  La- 
batt    on    Master    and    Servant,    §  847.     In 
Thompson  on  Negligence,  S  5802,  it  is  said: 
"Assuming  that  the  nature  of  the  duty  in 
which  the  corporation  is  engaged  is  such 
that  it  may  be  liable  at  all  under  the  princi- 
ples already  explained,  then  it  seems  that  it 
is  liable  to  its  servants  for  negligent  Inju- 
ries visited  upon  them,  under  the  same  prin- 
ciples which  govern  the  liability  of  other 
employers  to  their  employes."    "The  princi- 
ple established  by  the  authorities  is  that  the 
duty  of  keeping  public  ways  In  repair  is  one 
Imposed  upon  all  towns  and  cities  alike  as  a 
public  duty  from  the  i>erformance  of  vrhich 
they  derive  no  special  advantage  In  their 
corporate  capacity,  and  that  the  agents  se- 
lected  to    execute    this   duty   in   obedience 
to   the   law   of   the    commonwealth   are    to 
be   regarded  as  public  officers  rather   than 
as  the  servants  or  agents  of  the  municipal 
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corporation  by  which  they  are  employed. 
The  relation  of  master  and  servant  does  not 
exist,  and  the  maxim  respondeat  superior 
docs  not  apply."  Barney  v.  City  of  Lowell, 
<J6  Mass.  570.  That  action  was  for  injuries 
to  a  teamster  engaged  In  hauling  rock  to 
repair  a  highway.  The  same  result  was 
reached  in  Hennessey  v.  New  Bedford,  153 
Mass.  260,  26  N.  R  999,  in  an  action  by  a 
laborer  to  recover  for  injuries  suffered  by 
the  caving  tn  of  a  gravel  pit  from  which 
material  was  taken  to  repair  streets.  The 
mle  was  also  applied  in  Colwell  v.  Waters 
bury,  74  Conn.  568,  51  Atl.  630,  57  L.  R.  A. 
218,  where  an  employ^  was  injured  by  a  de- 
fective stone  crusher  used  in  preparing  ma- 
terial for  streets.  It  was  said  that  the  city 
was  dearly  performing  a  governmental  func- 
tion, and  was  not  liable.  While  that  case 
and  Barney  v.  City  of  Lowell,  supra,  extend 
the  mle  of  nonliability  tn  such  cases  to 
cities,  the  principle  upon  which  counties  and 
townships  are  exempted  from  such  liability 
here  is  forcibly  stated  in  both — resting  upon 
the  fact  that  they  act  as  governmental  agen- 
cies, and  not  in  a  merely  proprietary  capac- 
ity. In  Illinois,  In  an  action  against  a 
comity  for  injuries  to  workmen  occasioned 
by  negligence  of  Its  officers  and  agents  in 
erecting  a  courthouse,  a  recovery  was  de- 
nied 4ipon  the  ground  that  the  county  was 
acting  as  a  governmental  agent,  and  so  ex- 
empt from  liability.  The  court  said:  "The 
authorities,  however,  do  not  seem  to  make  a 
distinction  between  the  negligence  of  a  town 
or  county  in  falling  to  observe  a  duty  and 
the  performance  of  that  duty  In  a  negligent 
manner."  HoUenbeck,  Adm'x,  v.  Winnebago 
County,  95  111.  148,  163,  35  Am.  Rep.  151, 
citing  Hamilton  Commissioners  v.  Mighels, 
7  Ohio  St.  109,  a  ease  In  which  the  injury 
was  caused  by  defective  steps  in  a  court- 
liouse. 

In  an  action  in  New  Hampshire  against  a 
town  for  damages  caused  by  the  death  of  a 
laborer  upon  a  public  highway,  the  court, 
after  stating  the  dual  capacity  of  the  towns 
—public  and  proprietary— said:  "If  it  (the 
act  of  its  officers)  Is  a  public,  governmental 
duty,  in  the  performance  of  which  the  cor- 
poration la  clothed  with  sovereignty,  then 
the  officer  Is  not  to  be  regarded  as  the  agent 
of  the  corporatton,  for  whose  negligence  it 
can  be  held  responsible."  Gates  v.  Town  of 
MUan,  76  N.  H.  135,  80  AU.  39,  35  L.  B.  A. 
(N.  S.)  699.  It  was  held  that  the  improve- 
ment of  highways  was  a  governmental  func- 
tion and  recovery  was  denied.  In  Hughes  v. 
County  of  Monroe,  147  N.  Y.  49,  41  N.  B. 
407,  39  L.  B.  A.  33,  this  question  was  consid- 
ered In  an  action  by  an  employ^  at  a  county 
insane  asylum  for  personal  Injuries.  The 
court  said:  "It  Is  true  we  are  not  dealing 
with  a  municipal  corporation,  for  in  Febru- 
ary, 1891,  the  county  of  Monroe  was  a  polit- 
ical division  of  the  state,  and,  at  most,  only 
a  quasi  corporation;  but,  nevertheless,  the 
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reasoning  In  the  opinion  just  cited  is  appli- 
cable." It  was  held  that  the  county,  being  In 
the  discharge  of  public  duties,  and  to  that 
extent  exercising  acts  of  sovereignty,  was 
not  liable.  A  note  appended  to  the  report 
of  this  case  and  several  other  similar  cases, 
found  in  39  L,  R.  A.  83,  82,  reviewing  the 
decisions  on  this  subject,  classes  as  excep- 
tional the  states  of  Maryland,  Pennsylvania, 
and  Iowa.  At  page  80  of  this  note  Hannon 
et  al.  T.  County  of  St.  Louis  et  al.,  62  Mo. 
313,  is  referred  to  as  a  case  where  "liability 
was  affirmed  on  the  ground  that  the  injury 
arose  (to  an  employ^  of  a  county  asylum)  in 
discharge  of  a  self-imposed  duty  not  enjoin- 
ed by  any  law,  which  is  a  very  flne-drawn 
distinction."  With  regard  to  this  supposed 
distinction  this  court  has  said:  "There  Is  a 
line  of  authorities  which  hold  that  munici- 
pal corporations  are  liable  for  the  negligent 
performance  only  of  such  ministerial  public 
duties  as  are  Imposed  upon  tbem  by  law,  but 
not  for  the  negligent  performance  of  assum- 
ed duties  which  are  permissive  only.  To 
this  doctrine  we  do  not  agree.  The  per- 
formance of  public  duties  which  are  imper- 
ative upon  the  corporation  as  well  as  those 
which  are  merely  optional  Is  for  the  same 
general  purpose — the  general  welfare  of  the 
community."  Bowden  v.  Kansas  City,  69 
Kan.  587,  593,  77  Pac.  573,  576  (66  L.  R.  A. 
181,  105  Am.  St.  Rep.  187,  1  Ann.  Cas.  955). 
The  Hannon  Case  was  also  referred  to  in 
Shawnee  County  v.  Jacobs,  79  Kan.  76,  81, 
99  Pac.  817,  21  L.  R.  A.  (N.  S.)  209,  but  was 
not  considered  persuasive  to  fix  liability  up- 
on the  county.  Notes  in  9  Ann.  Cas.  1156, 
and  21  Ann.  Cas.  1346,  refer  to  a  multitude 
of  cases  upon  this  subject.  The  opinion  in 
Matsumura  v.  Hawaii  County,  19  Hawaii,  18, 
21  Ann.  Cas.  1338,  and  a  dissenting  opinion 
in'  the  same  case  cite  and  comment  upon 
many  authorities. 

The  appellee  cites  Williams  ▼.  Kearny 
(bounty,  61  Kan.  708,  60  Pac.  1046,  in  sup- 
port of  a  distinction  between  duties  of  coun- 
ties and  townships  which  arft  public  and 
general,  and  such  as  are  special  ^nd  particu- 
lar, and  deduces  the  conclusion  that  the 
township  in  this  Instance  owed  him  a  duty 
of  the  latter  kind.  The  relation,  however, 
between  him  and  the  township  was  but  an 
Incident  of  the  exercise  of  the  broad  govern- 
mental power  relating  to  highways.  Within 
the  authorities  and  upon  principles  firmly 
established  in  this  jurisdiction  we  cannot 
distinguish  between  injuries  to  an  employ^ 
and  to  a  third  person  occasioned  by  negli- 
gence of  township  officers  in  making  high- 
way improvements.  The  general  language 
of  the  opinion  In  the  Williams  Case  must  be 
Interpreted  In  the  light  of  the  facts  then  un- 
der consideration.  The  county  had  entered 
Into  a  lease  and  the  property  had  been  de- 
stroyed. The  opinion  distinguishes  that  case 
from  former  decisions  holding  counties  ex- 
empt from  liability  for  negligence  by  the 
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f  tet  that  tbe  relation  of  the  parties  wag  con- 
tractual. It  was  said  that  the  county  owed 
to  the  plaintiff  the  duty  to  protect  the  build- 
ing from  negligent  destruction  "not,  how- 
ever, in  his  mere  capacity  as  a  citizen,  but 
because  of  the  contractual  relation  it  had 
assumed  to  him."  That  opinion  is  referred 
to  in  a  note  in  3  Dillon  on  Municipal  Cor- 
porations (5th  Ed.)  p.  1693,  where  it  is  said 
that  tbe  county  was  held  liable  by  virtue  of 
its  contract  and  the  obligations  assumed  un- 
der its  covenants.  U.  8.  v.  Bostwick,  94  U. 
S.  53,  24  Ia  Jiid.  65,  is  referred  to  in  that 
ophiion.  The  decision  originated  In  the  Court 
of  Claims,  and  was  also  based  upon  the  cove- 
nants expressed  and  implied  in  a  lease.  It 
was  held  that  a  failure  to  comply  with  tbe 
covenants  was  a  breach  of  tbe  contract  for 
which  the  government  consented  to  l>e  sued 
in  tbe  Court  of  Claims.  A  claim  for  damag- 
es not  covered  by  the  covenants  referred  to 
was  held  to  be  not  within  the  jurisdiction 
of  that  court  It  cannot  be  beld  that  the 
opinion  in  the  Williams  Case  overrules  well- 
settled  principles  firmly  established  by  prior 
decisions  and  followed  without  qualiflcation 
since,  upon  whlcb  counties  and  townships 
are  held  exempt  from  liability  Ifi.  cases  like 
the  one  now  under  consideration.  The  opin- 
ion of  this  court  in  Bowden  v.  Kansas  City, 
69  Kan.  587,  77  Pac.  673,  66  L.  R.  A.  181,  105 
Am.  St.  Rep.  187,  1  Ann.  Cas.  955,  Is  cited 
as  upholding  the  liability  of  the  township, 
but  it  should  be  observed  that  the  liabili^ 
there  declared  was  against  a  municipal  cor- 
poration- proper,  .which  as  we  have  seen  has 
t>een  held  liable  for  defective  streets  from 
an  early  period. 

Another  question  fully  discussed  in  the  ar- 
gument is  whether  the  finding  that  WilUam- 
Bon  was  authorized  to  act  as  agent  for  the 
township  is  supported  by  any  evidence.  The 
solution  of  this  question,  and  the  related 
question  whether  tbe  township  is  estopped 
from  denying  that  authority,  would  require 
very  careful  consideration,  but,  having  reach- 
ed the  conclusion  that  the  township  is  not 
liable  were  the  authority  sustained,  these 
questions  need  not  be  answered. 

As  the  township,  as  an  agency  of  tbe  state, 
is  not  liable,  the  judgment  is  reversed,  and 
the  cause  remanded,  with  directions  to  enter 
judgment  for  tbe  defendant  All  the  Jus- 
tices concurring. 

OT  Kan.  348,  565) 

STATE  ex  rel.  DAWSON,  Atty,  Gen.,  t.  AT- 
CHISON, T.  &  S.  F.  RT.  CO.  et  aL 
(Supreme  Court  of  Kansas.     June  8,  1912. 
Supplemental  Opinion  July  6,  1912.) 

(Syllaiu*  ty  the  Court.) 

1.  INSPBCTION    (§    3*)— PKOPKRTT    SuB«CT  — 

Statutobv  Provision. 

Tbe  statute  expregsly  requires  all  grain 
going  into  or  coming  out  of  a  public  elevator  to 
be  inspected  by  officers  of  tbe  state  grain  de- 


partment No  socli  express  requirement  is 
made  with  regard  to  other  grain,  and  upon  a 
consideration  of  tbe  entire  act  inspection 
thereof  is  beld  not  to  be  compulsory;  the  pro- 
visions of  tbe  statute  with  regard  thereto  being 
construed  as  referring  to  inspection  made  up- 
on request  of  the  owner. 

[Ed.  Note. — For  other  cases,  see  Inspection, 
Cent  Dig.  {{  3-7;   Dec.  Dig.  |  3.»] 

2.  Inspection  (f  3*)  — Pbofertt  Subject — 
Statutobt   Pbovibion  -^  "PUBUO   Eleva- 

lOB." 

An  elevator  in  which  the  grain  of  different 
owners  is  kept  entirely  separate,  but  in  which 
the  grain  of  the  same  owner  delivered  at  dif- 
ferent times  is  mixed  together,  except  where 
he  directs  otherwise,  is  not  a  "public  eievator'' 
within  tbe  meaning  of  a  statute  providing  "that 
all  elevators  or  warehouses  located  in  this 
state  in  which  grain  is  stored  in  bulk,  and 
in  which  tbe  grain  of  different  owners  is  mixed 
together,  or  in  which  the  grain  is  stored  in 
such  a  manner  that  the  identity  of  different 
lots  or  parcels  cannot  be  accurately  preserved, 
and  doing  business  for  a  compensation,  are 
hereby  declared  public  warehouses." 

[Ed.  Note.— For  other  cases,  see  Inspection, 
Cent  Dig.  U  3-7;    Dec.  Dig.  f  3.*] 

3.  Inspection    (|   3*)— Peopebtt    SuBJior— 

SXATtJTORT    PaOVISlON. 

The  fact  that  the  operator  of  an  eleva- 
tor reserves  the  right  to  mix  the  ^ain  of  dif- 
ferent owners  has  the  same  effect  \a  determin- 
ing its  public  character  as  though  the  grain 
were  actually  mixed. 

[Ed.  Note. — For  other  cases,  see  Inspection, 
Cent  Dig.  g{  3-7;    Dec.  Dig.  |  8.*] 

Johnston,  C.  J.,  and  Smith  and  Benson,  JJ., 
dissenting. 

Supplemental  Opinion. 

4.  Inspection  (J  6*)  —  Grain  Inspection 
Fees— Deposit  in  Court— Jurisdiction  or 
Court. 

_  Where  fees  were  collected  by  the  state 
^rain  department  for  inspection  of  grain  and 
m  doubtful  cases  by  order  of  the  Supreme 
Court  were  deposited  with  the  clerk  of  tbe 
court  pending  its  decision  of  tbe  question  as 
to  the  right  of  inspection,  an  order  by  the  Su- 
preme Court  that  the  money  in  the  bands  of 
the  clerk  belonging  to  the  state  be  appropriat- 
ed to  the  costs  of  the  case  for  which  the  state 
is  liable  is  beyond  the  anthori^  of  the  court, 
Laws  1911,  c.  199,  |§  2,  3,  providing  that  all 
fees  collected  for  grain  inspection  shall  be 
turned  into  tbe  state  treasury  forming  a  fund 
for  the  payment  of  expenses  of  the  grain  de- 
partment. 

[Ed.  Note.— For  other  cases,  see  Inspection, 
Cent  Dig.  {  12;  Dec.  Dig.  f  6.*) 

5.  Inspection  (S  6*)  — Grain  Inbpectioii  — 

Fees— Repayment. 

Where  fees  from  owners  o(  grain  for  com- 
pulsory inspection  under  Laws  1911,  c.  199, 
were  collected  without  authority,  and  the  grain 
passed  into  a  public  elevator  the  fees  must  be 
returned  to  the  person  from  whom  received, 
leaving  the  state  to  settle  with  the  managers 
of  the  elevator,  and  the  fees  must  be  return- 
ed without  the  surrender  of  the  certificate  of 
inspection. 

[Ed.  Note.— For  other  cases,  see  Inspection, 
Cent  Dig.  {  12;   Dec  Dig.  {  6.*] 

Original  proceeding  by  the  State,  on  the 
relation  of  John  S.  Dawson,  Attorney  €!ener- 
al,  for  mandamus  to  the  Atchison,  Topeka  & 
Santa  F6  Railway  Company  and  others.  De- 
nied. 
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J.  S.  Dawson,  Attjr.  Gen.,  S.  M.  Brewster, 
Asst  Atty.  Gen.,  and  Geo.  R.  Allen  and  J. 
W.  Dana,  both  of  Kansas  City,  Kan.  (Kepling- 
er  &  Triekett,  of  Kansas  City,  Kan.,  of  coun- 
sel), for  plaintiff.  M.  A.  I/)w,  Paul  B.  Walk- 
er, W.  R.  Smith,  O.  J.  Wood,  A.  A.  Scott,  J.  G. 
Slonecker,  Robt.  Stone,  Geo.  T.  McDermott, 
and  Blair,  Scandrett  &  Magaw,  all  of  To- 
peka.  B.  P.  Waggener,  of  Atchison,  Jno.  Mad- 
den and  W.  W.  Brown,  both  of  Parsons,  A.  L. 
Berger,  of  Kansas  City,  Kan.,  Frank  Hager- 
man,  of  Kansas  City,  Mo.,  R.  R.  Vermlliou, 
of  Wichita,  J.  M.  Challls,  of  Atchison,  F. 
H.  Wood,  of  St.  Louis,  Mo.,  and  Klmbrough 
Stone,  of  Kansas  City,  Mo.,  for  defendants. 

MASON,  J.  The  state  brings  mandamus 
against  a  number  of  railroad  companies  and 
the  owners  and  operators  of  a  number  of 
grain  elevators,  the  purpose  of  which,  in  a 
general  way,  is  to  require  them  to  conform 
to  the  provisions  of  the  statute  proAridlng 
for  the  Inspection  of  grain.  Evidence  has  been 
taken  before  a  commissioner,  who  has  made 
detailed  findings  of  fact  and  conclusions  of 
law.  The  case  is  submitted  upon  his  report 
and  the  evidence.  The  state  asks  that  each  of 
the  railroad  companies  be  required:  (1)  To 
fnmish  to  the  state  grain  Inspection  depart- 
ment dally  manifests  of  all  grain  arriving  in 
Its  freight  terminal  yards  in  Wyandotte 
county.  (2)  To  permit  the  .weigbmasters  and 
inspectors  of  the  department  to  inspect  and 
weigh  the  grain  in  cars  in  such  terminal 
yards.  (3)  To  collect  from  the  proper  par- 
ties and  pay  to  the  department  the  fees  for 
such  Inspection  and  weighing.  And  that 
eadi  of  the  elevator  owners  or  operators  be 
required:  (1)  To  procure  a  license  to  trans- 
act basiness  as  public  warehousemen,  giving 
a  bond  as  such.  (2)  To  make  reports  to  the 
grain  department  of  the  movements  of  grain 
in  and  out  of  the  elevators,  and  of  the  Issu- 
ance and  cancellation  of  warehouse  receipts. 
(3)  To  permit  the  weigbmasters  and  inspec- 
tors to  weigh  and  inspect  all  grain  moving 
into  or  out  of  the  elevators.  (4)  To  pay 
the  fees  for  such  inspection  and  weighing. 
The  officers  and  directors  of  a  voluntary  un- 
incorporated association  known  as  the  Kan- 
sas Grain  Dealers  Association,  having  a 
meml>ership  of  300  persons,  firms,  and  cor- 
porations, engaged  in  buying  and  selling 
grain,  have  Intervened  and  unite  with  the 
defendants  in  contesting  the  plaintiff's  de- 
mands. 

Questions  are  raised  as  to  the  construction 
and  validity  of  various  parts  of  the  statute. 
The  two  principal  questions  of  construction 
are:  Does  the  statute  contemplate  a  compul- 
sory Inspection  of  any  grain  except  that 
stored  in  public  elevators?  Can  any  elevator 
be  public  In  which  the  grain  of  each  owner 
is  kept  entirely  separate  and  distinct  from 
that  of  all  others?  The  commissioner  was 
of  the  opinion  that  the  first  question  should 
be  answered  iu  the  negative;  the  second  In 
the  affirmative. 


[1]  The  statute  involved  Is  chapter  222  of 
the  Laws  of  1907,  published  as  article  1  of 
chapter  37  (sections  3327-3363)  of  the  Gener- 
al Statutes  of  1909;  as  amended  by  chapter 
199  of  the  Laws  of  1911.  Section  23  of  the 
original  act,  after  making;  it  the  duty  of  pub- 
lic warehousemen,  whenever  Inspection  and 
weighing  is  established,  to  receive  for  stor- 
age all  grain  tendered,  proceeds:  "Such 
grain  to  be  in  all  cases  Inspected,  weighed 
and  graded  by  a  duly  authorized  inspector 
and  weigher  •  •  •  and  all  grain  deliver- 
ed from  such  warehouse  shall  be  Inspected 
and  weighed  -on  its  delivery  by  a  duly  au- 
thorized inspector  and  weigher  of  grain." 
The  defendants  maintain  that  this  provision 
compels  the  Inspection  of  all  grain  that  is 
stored  in  public  elevators,  but  that  the  stat- 
ute nowhere,  either  expressly  or  by  fair  Im- 
plication, makes  Inspection  of  grain  compul- 
sory under  any  other  circumstances.  The 
plaintiff  contends  that  the  purpose  of  the 
language  quoted  Is  not  to  confer  authority 
to  inspect  grain,  but  to  Impose  the  duty  up- 
on the  public  warehouseman  to  refuse  to  re- 
ceive or  deliver  It  without  inspection;  that 
the  inspection  contemplated  by  the  act  Is  a 
compulsory  Inspection;  and  that  the  depart- 
ment has  full  power  to  enforce  it,  irrespec- 
tive of  the  wishes  of  the  owner  of  the  gra&i. 
To  decide  the  issue  so  made,  the  entire  stat- 
ute must  be  considered.  Only  the  more  ob- 
viously important  features  can  be  present- 
ed In  a  summary. 

The  act  is  described  in  Its  title  as  one  "In ' 
relation  to  the  Inspection,  storing  and  grad- 
ing of  grain."  The  first  section  reads:  "A 
department  of  record  for  the  inspection  and 
weighing  of  grain  is  hereby  established,  to 
be  called  the  'state  gn'aln  inspection  depart- 
ment' Said  department  shall  have  full 
charge  of  the  inspection  and  weighing  of 
grain  at  all  railroad  terminals,  public  ware- 
houses, or  other  points  within  the  state 
wherever  the  business  transacted  will,  by  the 
fees  provided  by  law,  pay  the  salary  of 
an  assistant  Inspector  and  welghmaster,  or 
wherever,  upon  request  by  parties  interested, 
to  the  chief  Inspector,  he  may  establish  In- 
spection and  arrange  that  the  ofllcer  in 
charge  accept  as  full  compensation  for  his 
services  an  amount  equal  to  the  whole  rev- 
enue obtained  at  such  a  place." 

The  Governor  Is  required  to  appoint  a 
chief  inspector  of  grain  for  the  state  (section 
2),  among  whose  duties  are:  To  have  su- 
pervision of  the  inspection  and  weighing  of 
grain  "as  required  by"  law;  to  supervise  the 
handling,  inspecting,  weighing  and  storage 
of  grain;  to  establish  rules  therefor,  and  for 
the  management  of  public  warehouses;  to 
keep  records  of  Inspecting  and  weighing  done 
into  and  out  of  licensed  warehouses;  to  In- 
vestigate complaints  of  fraud  or  oppression 
in  the  grain  trade,  and  correct  them  as  far 
as  able  (section  3).  He  is  authorized  to  rec- 
ommend, and  the  Governor  is  authorized  to 
appoint,  supervising  Inspectors  and  weigh- 
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masters  wherever  there  is  a  public  warehouse. ' 
These  are  required  to  visit  the  elevators  and 
railroad  tracks  every  day,  the  former  super- 
vising inspection  with  a  view  to  securing 
uniformity,  the  latter  supervising  all  welgh- 
masters,  inspecting  scales,  and  the  loading 
and  unloading  of  grrain,  with  a  view  to  se- 
curing correct  weights  on  all  grain  weighed 
by  the  department  Similar  provision  Is 
made  for  the  appointment  of  assistant  In- 
spectors and  weighmasters  (section  5).  Fees 
for  Inspection  and  weighing  are  fixed  (section 
8).  The  schedule  of  fees  was  changed  In 
1911,  the  new  section  Including  a  provision 
making  it  a  misdemeanor  to  deny  officers  of 
the  department  access  to  scales,  elevators, 
warehouses,  or  other  places  in  the  i>erform- 
ance  of  their  legal  duties  (section  1,  ch. 
199,  Laws  of  1911).  The  charges  for  inspec- 
tion and  weighing  are  a  lien  on  the  grain; 
when  the  grain  is  in  transit,  they  are  to 
be  treated  as  advanced  charges  and  collected 
and  paid  by  the  carrier  (section  9).  Fees 
collected  are  turned  into  the  state  treasury 
(section  10),  and  all  expenses  of  the  depart- 
ment are  paid  out  of  the  fund  so  created 
(section  11).  It  is  a  misdemeanor  for  an 
officer  of  the  department  to  be  gruilty  of 
neglect  of  duty,  or  to  grade  or  weigh  grain 
Improperly,  or  to  accept  reward  for  a  neg- 
lect of  duty  (section  12).  Section  13  reads: 
"The  inspection  or  weighing  of  grain  in  this 
state,  whether  into  or  out  of  public  ware- 
houses or  elevators,  or  In  cars,  barges,  wag- 
ions,  or  sacks,  arriving  at  or  shipped  from 
points  where  state  grain  inspection  la  es- 
tablished, must  be  performed  by  such  persons 
as  may  be  duly  appointed  and  qualified  ac- 
cording to  law,  and  any  person  who  shall  act 
as  inspector  or  weigher  of  grain  who  has  not 
been  thus  first  appointed  and  qualified  shall 
be  guilty  of  a  misdemeanor." 

The  officers  of  the  department  are  given 
"exclusive  control"  of  weighing  and  Inspect- 
ing grain  at  inspection  points,  and  their  cer- 
tificates are  made  conclusive  to  all  parties 
interested,  unless  appealed  from  in  the  man- 
ner provided  (section  14).  Nothing  in  the  act 
Is  to  be  construed  to  prevent  any  person  sell- 
ing grain  by  sample,  regardless  of  grade  (sec- 
tion 17).  Sections  19  to  35  relate  almost 
wholly  to  warehouses.  If  the  owner  of  grain 
consigned  to  a  public  warehouse  is  dissatis- 
fied with  its  inspection,  or  from  any  cause 
desires  to  withhold  it  from  storage,  he  may 
have  it  delivered  to  him  subject  only  to  such 
charges  as  have  already  accrued  (section  32). 
Provision  is  made  for  a  "Grain  Grading 
Commission,"  to  be  appointed  by  the  Govern- 
or, to  establish  grades  for  all  kinds  of  grain 
bought  or  handled  in  the  state  (section  36). 

Specific  arguments  are  advanced  for  the 
construction  contended  for'  by  the  state, 
which  may  be  thus  sunuuarlzed:  The  fact 
that  the  statute  makes  it  a  misdemeanor  to 
deny  an  officer  of  the  department  access  to 
scales,  elevators,  and  other  places  in  the  per- 
formance of  his  duties,  implies  that  his  in- 


spection may  be  against  the  wishes  of  the 
owner  of  the  grain.  If  grain  were  to  be  In- 
spected only  on  request  of  the  owner,  it 
would  be  needless  to  provide  a  lien  for  the 
inspection  fee,  since  in  such  case  it  would 
be  paid.  The  provision  that  at  the  points 
designated  no  one  but  an  officer  shall  inspect 
or  weigh  grain  shows  that  the  will  of  the 
Legislature  and  not  of  the  owner  was  .intend- 
ed to  control.  The  officers  could  not  have 
"exclusive  control"  of  inspection  if  they 
could  act  only  on  invitation.  They  are  re- 
quired to  perform  various  duties  aside  from 
inspecting  and  weighing  grain;  they  are 
paid  only  from  the  fund  produced  by  fees, 
and  no  fees  are  charged  for  any  other  serv- 
ices; If  they  can  only  weigh  and  inspect 
grain  upon  request  of  the  owners,  the  own- 
ers have  the  power  to  cut  off  their  compen- 
sation and  compel  them  to  violate  their  duty 
or  work  for  nothing.  The  purpose  of  the 
act  is  to  preserve  the  credit  of  the  state, 
the  chief  means  employed  being  the  in- 
spection of  outgoing  grain;  the  Legislature 
would  be  unlikely  to  allow  the  use  of  this 
means  to  depend  upon  the  wishes  of  the 
owners.  The  reasons  for  official  inspection 
at  terminal  markets  exist  whether  the  grain 
goes  into  storage  or  not  To  require  inspec- 
tion at  public  elevators,  leaving  it  optional 
elsewhere,  would  amount  to  an  unjustifiable 
discrimination.  The  fact  that  general  in- 
spection la  not  expressly  made  compulsory 
should  not  be  deemed  controlling.  The  stat- 
ute does  not  in  so  many  words  say  that  the 
officers  must  inspect  grain  when  requested, 
yet  no  one  would  doubt  that  the  duty  in  such 
case  was  mandatory.  The  history  of  the  leg- 
islation strengthens  the  view  that  in  its  pres- 
ent form  the  main  purpose  of  the  statute  is 
inspection.  Of  this  phase  pf  the  matter  it 
is  said  in  the  state's  brief:  "It  Is  important 
to  determine  whether  the  present  law  under 
which  the  grain  department  operates  is  an 
inspection  law  with  elevator  and  warehouse 
provisions  incorporated  therein,  or  a  ware- 
house law  with  inspection  and  weighing  of 
grain  provided  for  therein.  If  the  former, 
then  grain  inspection  and  weighing  exists 
state  wide,  subject  to  be  placed  in  actual 
operation  under  the  provisions  of  the  statute 
and  the  chief  inspector.  If  the  latter,  then 
only  such  grain  as  is  in,  destined  for,  or  be- 
ing shipped  out  of  a  public  elevator  or  ware- 
house is  subject  to  inspection." 

Upon  a  consideration  of  these  arguments, 
and  those  of  the  defendants  in  reply,  the 
court  reaches  a  conclusion,  in  harmony  with 
the  commissioner's,  that  it  was  not  the  pur- 
pose of  the  Legislature  to  make  inspection 
compulsory  except  as  to  grain  stored  in  pub- 
lic elevators.  There  are  obvious  reasons  for 
requiring  an  official  inspection  and  weighing 
of  grain,  where  it  is  to  be  mingled  with  other 
grain  and  thereafter  bought  and  sold  as  a 
certain  quantity  out  of  a  larger  mass,  that 
do  not  apply  where  its  Identity  la  to  be  pre- 
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served.  In  the  one  case  the  statute  is  man- 
datory by  express  declaration.  In  the  other, 
it  is  so.  If  at  all,  only  by  inference.  If  there 
had  been  no  purpose  to  malte  a  distinction, 
equally  explicit  language  would  naturally 
hare  been  used  In  each  instance.  While  the 
Legislature  may,  for  public  purposes,  compel 
the  owner  to  pay  for  the  inspection  of  wheat 
which  he  intends  to  sell  by  sample,  irrespec- 
tire  of  grades,  the  power  is  so  far  an  Inter- 
ference with  his  conduct  of  his  business  that 
tile  intention  to  exercise  it  ought  to  be  evi- 
denced by  express  words  or  by  very  clear 
impUcation.  Gray  v.  Stewart,  70  Kan.  429, 
78  Pac.  852,  109  Am.  St  Rep.  461.  A  pur- 
pose to  enforce  the  inspection  of  grain  while 
in  the  course  of  Interstate  traffic,  because  of 
its  Kansas  origin  or  destination,  is  likewise 
one  not  readily  to  be  inferred  from  ambigu- 
ous language.  The  statute  in  some  respects 
is  penal,  and  for  that  reason  should  be  sub- 
jected to  a  somewhat  stricter  construction 
than  might  otherwise  be  appropriate.  The 
right  given  an  owner  of  grain  consigned  to  a 
public  warehouse  to  recall  it,  subject  ouly 
to  such  charges  as  have  already  accrued  (sec- 
tion 32),  seems  to  show  that  Inspection  Is 
optional  with  him  unless  the  grain  actually 
goes  Into  the  public  elevator.  The  same  in- 
feroice  seems  warranted  by  the  provision 
that  the  act  shall  not  be  construed  to  pre- 
vent sales  of  grain  by  sample,  regardless  of 
grade.  The  various  provisions  of  the  stat- 
ute, Including  those  giving  the  grain  depart- 
ment exclusive  control  of  inspection,  have 
abundant  room  for  operation  under  a  system 
where  inspection  is  made  (except  as  to  grain 
in  public  elevators)  only  ni>on  request  Most 
of  these  provisions  are  very  similar,  so  far 
as  the  present  question  Is  concerned,  to  those 
of  earlier  statutes.  A  section  of  the  act  of 
1891  (chapter  248,  i  42)  provided  that  aU 
grain  grown  in  the  state  and  stored  in  any 
public  elevator  or  wareliouse  must  be  weigh- 
ed and  inspected  as  provided  in  tliat  act 
The  distinction  between  compulsory  and  op- 
tloDal  Inspection,  which  the  present  law 
seems  to  intend,  was  there  made  too  plain 
for  doubt  If  It  had  been  the  purpose  of  the 
later  act  to  efface  the  distinction,  language 
would  naturally  have  been  chosen  so  explicit 
as  to  leave  no  room  for  controversy. 

The  fact  that  until  late  In  1910,  or  early  in 
1911,  the  state  inspection  department  did  not 
daim  the  right  to  inspect  any  grain  (except 
that  going  Into  or  coming  out  of  a  public  ele- 
vator) against  the  wish  or  direction  of  the 
owner,  is  urged  by  the  defendants  as  an 
administrative  construction  of  the  statute  ad- 
verse to  the  view  of  the  plaintiff.  We  deem 
this  argument  of  little  weight,  because  up 
to  that  time  such  right  was  not  denied,  no 
controversy  having  arisen,  and  In  fact  grain 
at  inspection  points  was  inspected  without  re- 
gard to  whether  it  was  intended  for  storage. 
Until  July,  19U,  the  department  did  not  In- 
qtect  grain  transferred  from  one  car  to  an- 


other through  an  elevator,  but  since  then  it 
has  claimed  the  right  to  do  so. 

In  State  ex  rel.  Wood  v.  Smith,  114  Mo. 
180,  21  S.  W.  493,  which  is  of  more  impor- 
tance in  connection  with  another  branch  of 
the  case,  and  to  which  reference  will  again 
be  made.  It  was  held  that  under  the  Mis- 
souri statute,  which  has  much  In  common 
with  that  of  Kansas,  official  inspection  was 
limited  to  grain  in  public  warehouses.  In 
State  ex  inf.  v.  Goffee,  192  Mo.  670,  91  S.  W, 
486,  a  subsequent  amendment  was  held  not 
to  change  the  law  in  this  regard,  although 
the  court  said  that  its  language  Indicated 
an  assumption  by  the  Legislature  that  some 
other  grain  was  already  subject  to  state 
Inspection.  The  language  referred  to  as  ia- 
dicating  such  an  assumption  Is  not  in  our 
statute.  Other  cases  having  some  tendency 
to  sustain  the  position  of  the  defendants  are 
State  ex  rel.  Major  v.  Carlisle,  235  Mo.  251, 
138  S.  W.  613;  Puget  Sound  Warehouse  Co. 
V.  Northern  P.  R.  Co.,  68  Wash.  322, 108  Pac 
955. 

[2]  It  is  next  necessary  to  determine 
whether  the  elevators  of  the  defendants  are 
public  elevators  as  defined  by  the  statute, 
which  reads:  "All  elevators  or  warehouses 
located  In  this  state  in  which  grain  is  stored 
In  bulk,  and  in  which  the  grain  of  different 
owners  is  mixed  together,  or  in  which  grain 
is  stored  In  such  a  manner  that  the  identity 
of  different  lots  or  parcels  cannot  be  ac- 
'curately  preserved,  and  doing  business  for  a 
compensation,  are  hereby  declared  public 
warehouses."     Section  19. 

W^hlle  some  of  the  elevators  were  formerly 
conducted  avowedly  as  public  elevators,  un- 
der  license,  at  the  time  this  action  was  be- 
gun the  licenses  had  been  surrendered,  and 
all  were  professedly  private.  The  grain  of 
each  owner  stored  therein  was  kept  separate 
from  that  of  other  owners;  but  the  grain  of 
the  same  owner  was  mingled  in  one  mass. 
Irrespective  of  its  grade  or  the  time  of  re- 
ceipt, except  where  the  owner  directed  oth- 
erwise. However,  all  the  elevator  operators 
excepting  one  reserved  the  right  to  store  the 
grain  with  that  of  other  owners  (of  the  same 
grade)  if  they  so  desired.  On  December  6, 
1911,  this  practice  was  abandoned,  and  the 
clause  embodying  the  reservation  was  omit- 
ted from  receipts  thereafter  issued.  Wheth- 
er the  elevators  are  now  conducted  as  pub- 
lic or  otherwise  depends  upon  the  construc- 
tion of  the  clause,  "In  which  grain  is  stored 
in  such  a  manner  that  the  identity  of  dlf^ 
ferent  lots  or  parcels  cannot  be  accurately 
preserved."  This  in  turn  depends  upon  the 
meaning  to  be  attached  to  the  word  "lot"  or 
"parcel."  If  the  quantity  of  grain  delivered 
by  a  single  shipment,  or  at  one  time,  consti- 
tutes a  separate  "lot,"  then  the  elevators  are 
public.  If  the  grain  t>elonging  to  the  same 
owner,  whether  delivered  at  the  same  or  at 
different  times,  is  regarded  as  constituting 
the  same  "lot,"  if  so  designated  by  him,  then 
the  elevators  are  not  public; 
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In  order  to  be  public,  an  elevator  must  be 
one  in  wblcb  grain  Is  stored  in  bulk,  and 
wblch  does  business  for  a  compensation.  In 
addition  to  these  attributes.  If  It  also  Is 
one  In  which  the  grain  of  different  owners 
is  mixed  together.  It  is  a  public  elevator. 
The  plaintiff  regards  the  words,  "or  in  which 
grain  is  stored  in  such  a  manner  that  the 
identity  of  different  lots  or  parcels  cannot  be 
accurately  preserved,"  as  intended  to  desig- 
nate another  and  distinct  class  of  public  ele- 
vators. The  defendants  consider  them  rath- 
er as  amplifying  the  phrase,  "in  which 
the  grain  of  different  owners  is  mixed  to- 
gether." The  plaintiff  puts  emphasis  upon 
the  distinction  between  "the  grain  of  dif- 
ferent owners,"  on  the  one  hand,  and  "dif- 
ferent lots."  on  the  other,  and  treats  "mix- 
ed" as  the  equivalent  of  "stored  In  such 
manner  that  the  Identity  cannot  be  accurate- 
ly preserved."  It  reads  the  statute  much  as 
though  It  said:  "In  which  the  grain  of  dif- 
ferent owners  is  mixed  together,  or  in  which 
the  grain  delivered  at  different  times,  even 
if  owned  by  the  same  person.  Is  mixed  to- 
gether." The  defendants  place  stress  upon 
the  distinction  between  "mixed,"  on  the  one 
hand,  and  "stored  In  such  a  manner  that  the 
Identity  cannot  be  accurately  preserved,"  on 
the  other,  and  treat  "the  grain  of  different 
owners"  as  the  equivalent  of  "different  lots." 
They  read  the  statute  as  though  it  said: 
"In  which  the  grain  of  different  owners  Is 
mixed  together,  or  In  which  the  lots  belong- 
ing to  different  owners  are  stored  In  such  a 
manner  that  their  Identity  cannot  be  accu- 
rately preserved."  The  court  believes  the  de- 
fendant's construction  to  be  the  more  natural 
and  reasonable.  The  plaintiff  regards  this 
view  as  denying  any  effect  to  the  clause  "or 
In  which  grain  Is  stored  in  such  a  manner 
that  the  Identity  of  different  lots  or  parcels 
cannot  be  accurately  preserved."  On  the 
contrary,  we  think  the  construction  contend- 
ed for  by  the  plaintiff  makes  absolute  sur- 
plusage of  the  clause,  "in  which  the  grain  of 
different  owners  Is  mixed  together."  If  the 
fact  that  different  deliveries  of  grain  (wheth- 
er owned  by  the  same  person  or  not)  are  not 
kept  separate  makes  an  elevator  public,  then 
the  fact  that  the  grain  of  different  owners 
Is  mixed  together  would  necessarily  do  so, 
since  such  grain  would  constitute  differMit 
lots  or  deliveries;  and  the  words,  "In which 
the  grain  of  different  owners  Is  mixed  to- 
gether," and  all  reference  to  different  own- 
ership, could  be  stricken  out  of  the  net  with- 
out altering  its  effect  In  the  slightest  de- 
gree. Different  lots.  In  the  sense  In  which 
the  plaintiff  uses  the  term,  could  be  mixed 
without  mixing  the  grain  of  different  own- 
ers ;  but  the  grain  of  different  owners  could 
not  be  mixed  without  mixing  different  lots. 
The  mixing  of  the  grain  of  different  owners 
is  either  the  controlling  consideration  in  de- 
termining the  public  or  private  character  of 
an  elevator,  or  It  has  nothing  to  do  with  It 
The  term  "lot,"  if  applied  to  the  grain  of  a 


single  owner  (or  to  such  part  of  his  grain  as 
he  shall  desire  to  be  handled  as  a  single  lot, 
and  kept  separate  from  other  grain),  has  a 
distinct  and  definite  meaning.  Evidence  was 
given  that  It  is  so  used  In  the  grain  trade. 
Any  other  meaning  would  be  vague  and  In- 
definite. Grain  from  the  same  farm,  and 
of  the  same  quality,  might  be  delivered  by 
the  same  owner  at  different  times.  There 
seems  no  sufficient  reason  why  It  should  be 
regarded  as  constituting  more  than  one  lot, 
or  why  the  different  deliveries  should  be 
kept  separate.  Grain  from  different  loca- 
tions and  of  different  quality  might  be  deliv- 
ered by  Its  owner  all  at  once,  when  it  would 
seem  to  constitute  a  single  lot  on  any  theory. 
The  classification  of  elevators  Into  public 
and  private,  according  to  whether  the  grain 
of  different  owners  Is  Intermingled,  Is  a  nat- 
ural one,  the  basis  of  which  Is  readily  per- 
ceived. A  legislative  purpose  to  make  the 
test  of  the  public  character  of  an  elevator 
turn  upon  the  separate  storing  of  grain  of 
the  same  quality  and  ownership,  because 
separately  delivered,  does  not  distinctly  ap- 
pear, and  is  not  to  be  readily  inferred. 

We  regard  the  history  of  the  legislation  as 
confirming  the  conclusion  we  have  reached 
upon  the  consideration  of  the  mere  language 
of  the  statute.  The  language  In  question 
originated  In  Illinois.  The  Constitution  of 
that  state  adopted  in  1870  contains  these 
provisions;  "All  elevators  or  storehouses 
where  grain  or  other  property  Is  stored  for 
a  compensation,  whether  the  property  stored 
be  kept  separate  or  not,  are  declared  to  be 
public  warehouses."  Article  13,  S  !•  "The 
General  Assembly  shall  pass  laws  for  the  In- 
spection of  grain,  for  the  protection  of  pro- 
ducers, shippers  and  receivers  of  grain  and 
produce."  Article  13,  §  7.  In  1871  the  Il- 
linois Legislature  passed  an  act  "to  regulate 
public  warehouses,  and  the  warehousing  and 
inspection  of  grain,  and  to  give  effect  to  ar- 
ticle thirteen  of  the  Constitution  of  this 
state."  Chapter  114,  f  135,  Hurd's  Rev.  Stat. 
1909;  Laws  of  1871-72,  p.  762.  This  act 
divided  public  warehouses  Into  three  classes, 
designated  as  A,  B,  and  C.  Most  of  the  reg- 
ulations prescribed  were  made  applicable 
only  to  warehouses  of  class  A.  The  several 
classes  were  thus  defined;  the  language  of 
the  Kansas  statute  now  In  question  being 
here  Italicized:  "Public  warehouses  of  class 
A  shall  embrace  all  warehouses,  elevators 
or  granaries  in  which  grain  is  stored  ^  hulk, 
and  in  which  the  grain  of  different  owners 
is  mixed  together,  or  in  which  grain  is  stor- 
ed in  svch  a  manner  that  the  identity  of  dif- 
ferent lots  or  parcels  cannot  be  accurately 
preserved,  such  warehouses,  elevators  or 
granaries  being  located  In  cities  having  not 
less  than  one  hundred  thousand  Inhabitants. 
Public  warehouses  of  class  B  shajl  embrace 
all  other  warehouses,  elevators  or  granaries 
In  which  grain  is  stored  In  bulk,  and  In 
which  the  grain  of  different  owuers  Is  mix- 
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ed  together.  Public  warehouses  of  class  C 
shall  embrace  all  other  warehouses  or  places 
where  property  of  any  kind  Is  stored  for  a 
MDsideratlon."     Section  2. 

The  italicized  words,  or  their  substantial 
ei|uivaleut,  have  been  incorporated  in  stat- 
utes in  Indiana  (section  10,484,  Ann.  Code 
of  Ind.  1908;  Acts  of  1879,  p.  230) ;  In  Mis- 
souri (section  6775,  Rev.  Stat  Mo.  1909); 
hi  Nebraska  (Laws  1891,  c.  55,  {  5a);  and 
in  Canada  (Bev.  Stat,  of  Canada  1906,  C. 
85,  pt  2,  g  48).  The  Nebraska  act  was 
repealed  in  1909.  Laws  of  1909,  c.  152. 
The  Canadian  act  was  amended  In  1908, 
these  words  being  omitted  from  the  amend- 
ed statute.  Chapter  45,  $  3,  7  &  8  Ddw. 
VII.  The  words  were  used  in  a  Wiscon- 
sin statute  passed  in  1905  (cliapter  19,  § 
6),  but  at  a  special  session  in  the  same  year 
the  section  containing  them  was  amended 
so  as  to  express  with  clearness  what  we  have 
held  to  be  the  true  meaning  originally  intend- 
ed; the  new  phraseology  being:  "In  which 
the  grain  of  different  owners  is  stored  In 
bulk  or  mixed  together,  or  stored  In  such 
manner  that  the  identity  of  4i£ferent  lots 
and  parcels  cannot  be  accurately  preserved." 
Laws  of  Wis.,  Special  Session,  1905,  c.  12, 
{  74.  A  Minnesota  statut!e  passed  in  1885, 
modeled  upon  that  of  Illinois,  contained  the 
words  referred  to.  Laws  of  Minn.  1885,  c. 
144,  {  1.  Commissioners  appointed  to  pro- 
pose such  revision  and  codification  of  the 
public  statutes  of  the  state  as  should  "sim- 
plify, harmonize,  and.  complete"  them,  pre- 
sented a  report  In  the  form  of  a  single  bill, 
which  was  enacted  in  1905.  In  defining 
"public  warehouses,"  the  revised  act  used 
these  words,  which  we  regard  as  a  rear- 
rangement of  those  of  the  original  statute, 
with  a  purpose  to  avoid  ambiguity  and  make 
the  meaning  clear:  "In  which  grain  is  re- 
ceived for  storage  in  bulk  and  that  of  differ- 
ent owners  mixed  together  or  so  stored  that 
identity  of  the  different  lots  or  parcels  Is 
not  preserved."  Bev.  Laws  of  Minn.  1905,  § 
2047.  The  Minnesota  and  Wisconsin  stat- 
utes distinctly  show  that  the  Legislatures 
of  those  states  thought  It  desirable  to  use. 
In  addition  to  the  word  "mixed."  which 
might  be  thought  to  imply  an  actual  com- 
mingling and  stirring  together  of  the  grain  of 
different  owners,  an  expression  covering  any 
manner  of  storage  which  did  not  accurately 
preserve  the  identity  of  each  lot. 

The  language  In  question  seems  to  have 
been  before  the  courts  of  but  one  state.  The 
Missouri  statute  referred  to  was  enacted  in 
1889.  Laws  1889,  p.  124.  In  1892  the  Supreme 
Court  of  that  state  had  occasion  to  inter- 
pret the  language  In  question  and  held  that, 
"when  the  statute  speaks  of  different  lots, 
*  •  •  it  refers  to  lots  belonging  to  dif- 
ferent owners."  State  ex  rel.  Wood  v.  Smith, 
114  Mo.  ISO,  21  S.  W.  493.  The  grounds  of 
the  decision  are  Indicated  by  this  language 
.  from  the  opinion : 


"A  proper  construction  of  the  expression 
'stored  In  bulk  and  the  grain  of  different 
owners  mixed  together'  requires  they  should 
be  read  In  conjunction  as  they  appear  in 
the  act  The  language  is  used  in  contradis- 
tinction to  storage  of  each  owner's  grain  i» 
kind  and  without  mixing  xcith  another's.  In 
the  large  public  elevators  which  invite  the 
public  to  store  with  them,  the  grain  goes 
into  a  common  bulk,  and  after  that  the  right 
of  its  owner  is  represented  by  a  warehouse 
receipt  certifying  to  the  amount  thereof  and 
its  grade,  and  it  is  the  regulation  of  such  a 
warehouse  to  which  the  statute  refers  when 
it  uses  the  language  'stored  in  bulk  and  the 
grain  of  different  owners  mixed  together.' 
But  the  language  of  the  act  forbids  the  con- 
struction that  the  Legislature  had  in  mind 
those  warehouses  in  which  the  owners  there- 
of stored  their  own  property,  or  In  which 
they  leased  to  other  persons  certain  bins 
therein  in  which  they  might  store  their  grain 
and  preserve  It  separate  and  distinct  from 
others.  In  such  a  case  no  warehouse  receipt 
Is  Issued.  When  the  grain  is  sold,  the  grain 
Itself  is  delivered.  It  is  not  transferred  by 
the  assignment  of  negotiable  warehouse  re- 
ceipts, which  call  for  an  equal  amount  of 
grain  of  the  same  grade  and  kind  out  of  the 
general  bulk.  When  stored  in  a  rented  bin, 
or  in  kind,  the  owner  gets  the  commodity 
itself  as  distinguished  from  its  value  In 
money,  or  its  equivalent  In  other  grain  of 
the  kind  and  grade  his  was  Inspected  and 
certified  to  be."  114  Mo.  195,  196,  21  S.  W. 
498. 

"It  is  insisted  by  the  relator  that  the  mix- 
ing of  two  loads  of  the  same  grade  belonging 
to  the  same  owner  brings  the  Empire  Eleva- 
tor within  the  purview  of  section  3,  which 
denominates  a  warehouse  as  public  'in  which 
grain  is  stored  in  such  a  manner  that  the 
identity  of  different  lots  cannot  be  accurate- 
ly presert'ed.'  Keeping  in  mind  that  this  act 
Is  a  substantial  transcript  of  the  Illinois  act, 
it  Is  fair  to  presume  the  Legislature  of  this 
state  was  actuated  by  the  same  purpose  that 
prompted  the  Legislature  of  Illinois.  That 
act  upon  its  face  purports  to  be  in  pursuance 
of  the  constitutional  mandate  that  the  Con- 
stitution of  Illinois  required  the  Legislature 
to  pass  inspection  laws  'for  the  protection  of 
producers,  shippers  and  receivers  of  grain 
and  produce.'  Hence  we  are  (not)  left  in 
doubt  as  to  the  purpose  of  the  law.  This 
law  was  designated  to  protect  the  owner  of 
wheat  who  desired  to  store  it  in  a  public 
warehouse,  where,  according  to  the  method 
of  transacting  business,  the  identity  of  his 
wheat  could  not  be  accurately  preserved.  It 
certainly  was  not  intended  to  apply  to  a  per- 
son who  rented  a  bin  for  bis  own  use  and 
directed  the  owner  of  the  warehouse  to  store 
two  or  more  loads  of  grain  in  the  same  1>in, 
as  was  done  in  the  Empire  Elevator.  Such 
a  construction  is  at  variance  with  the  other 
sections  of  the  law.    The  act  must  be  con- 
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Btnied  as  a  whole.  When  the  statute  speaks 
of  different  lots,  we  think  It  refers  to  lots 
belonging  to  different  owners.  Moreover,  we 
hold  that  the  tohole  aection  S  refers  most 
clearly  to  a  ffublic  warehouse  where  the  pub- 
lio  is  invited  to  come  and  make  use  of  its 
storage  faoUWes,  and  when  the  grain  wiU 
become  mixed  in  bulk  and  its  identitp  can- 
not be  accurately  preserved."  114  Mo.  197- 
198,  21  S.  W.  498. 

The  Kansas  statute  under  consideration 
Is  that  of  1007,  but  the  language  in  contro- 
versy was  originally  used  In  the  act  of 
1891.  Laws  of  1891,  c.  248,  {  1.  In  neither 
enactment  was  the  exact  language  of  the 
Missouri  statute  followed  throughout  The 
case  Is  therefore  not  strictly  one  for  the 
application  of  the  rule  that  in  adopting  the 
statute  of  another  state  the  Legislature  is 
conclusively  presumed  to  adopt  also  the  Ju- 
dicial construction  there  placed  upon  It 
Nevertheless  the  reasoning  back  of  that  rule 
argues  strongly  for  our  following  the  Mis- 
souri decision.  While  it  Is  true  that  the 
'language,  the  meaning  of  which  is  in  dis- 
pute, was  used  by  the  Kansas  Legislature  in 
1891,  and  Is  preserved  In  the  present  law 
without  change,  the  enactment  of  1907  was 
a  revision  of  the  entire  subject  Obviously 
Its  framers  had  before  them  the  legislation 
of  Missouri  as  well  as  that  of  Illinois.  It 
is  hardly  conceivable  that  they  were  Igno- 
rant of  the  construction  given  to  the  Mis- 
souri act  by  the  Supreme  Court  of  that  state 
In  1892,  growing  out  of  a  controversy  at 
Kansas  City,  and  involving  a  determination 
of  what  constituted  a  public  elevator.  If 
that  construction  gave  the  statute  a  dif- 
ferent effect  from  that  Intended  by  the  Kan- 
sas Legislature,  the  conviction  seems  Irre- 
sistible that  the  language  would  have  been 
altered  so  as  to  put  its  meaning  beyond 
doubt 

[3]  These  conclusions  compel  a  denial  of 
the  writ  asked,  and  make  It  unnecessary  to 
pass  upon  the  other  matters  that  have  been 
argued.  A  special  order  as  to  costs  is  neces- 
sary because  of  the  fact,  already  referred  to, 
that  the  operators  of  all  the  elevators  in- 
volved, excepting  the  Terminal  Elevators, 
reserved  the  right  prior  to  December  6, 
1911,  to  intermingle  the  grain  of  different 
owners.  We  agree  with  the  commissioner 
that  the  reservation  of  the  right  to  reduce  to 
a  common  mass  the  grain  of  different  own- 
ers in  store  had  the  same  effect,  so  far  as 
concerns  the  public  character  of  the  busi- 
ness, as  the  actual  mixing  of  the  grain. 
Therefore  where  this  right  was  reserved  the 
elevators  were  public  and  were  subject  to 
state  control,  until  the  practice  was  aban- 
doned. Various  provisions  of  the  statute 
have  been  attacked  as  unconstitutional.  If 
any  of  them  are  in  fact  Invalid,  they  are  of 
such  a  character  that  they  may  be  eliminated 
without  affecting  the  act  as  a  whole,  which 
Is  valid.   The  defendants  maintain  that  man- 


damus Is  not  a  proper  remedy,  that  the  state 
is  not  a  proper  party  plaintiff,  and  that  the 
relief  sought  1^  too  general.  We  think  the 
right  to  compulsory  inspection  of  grain  in 
public  elevators  is  one  enforceable  by  man- 
damus at  the  suit  of  the  state.  It  is  gener- 
ally held,  although  there  are  cases  to  the 
contrary,  that  mandamus  will  not  lie  to 
compel  tiie  performance  of  a  series  of  acts. 
State  V.  Brewer,  39  Wash.  65,  80  Pac.  1001, 
109  Am.  St  Rep.  858,  4  Ann.  Cas.  198;  Jack- 
son V.  Cochran,  134  Ga.  396,  67  S.  B.  825, 
20  Ann.  Cas.  220;  McAlester-Edwards  Coal 
Co.  V.  State  ex  rel.  MarshaU  (OkL  1912)  122 
Pac.  194.  Assuming  the  general  rule  to  be 
sound,  we  bold  it  is  not  applicable  here. 
The  defendants  maintain  that  the  Increased 
fees  provided  by  the  act  of  1911  were  so 
large  as  to  characterize  the  statute  as  one 
for  revenue  and  not  for  Inspection,  and  that 
in  this  aspect  it  Is  invalid.  The  commission- 
er found  that  if,  as  contended  by  the  state, 
inspection  was  compulsory  irrespective  of 
whether  the  grain  was  stored  in  public  ele- 
vators, the  normal  annual  Income  of  the  de- 
partment would  be  between  $70,000  and  $75,- 
000,  and  the  expenses  between  $55,000  and 
$60,000.  We  do  not  think  the  indicated  sur- 
pltis  sufficient  upon  any  construction  of  the 
act  to  Justify  the  court  in  attributing  to  the 
Legislature  a  purpose  to  create  a  revenue  un- 
der the  guise  of  an  inspection  act. 

It  follows  that  until  December  6,  1911, 
which  was  after  the  case  had  been  argued 
before  the  commissioner,  the  plaintiff  was 
entitled  to  a  writ  against  five  of  the  opera- 
tors of  elevators.  They  ought  therefore  to 
be  charged  with  a  part  of  the  costs  of  the 
proceeding  (Nolte  v.  Telephone  Co.,  86  Kan. 
770,  121  Pac.  1111),  one-third  of  which  will 
accordingly  be  taxed  to  them. 

BURCH,  PORTERj  and  WEST,  JJ.,  con- 
curring. 

JOHNSTON,  0.  J.  (dissenting).  The  pre- 
vailing  opinion  presents  a  fair  synoposis  of 
the  governing  statutes,  and,  to  my  mind, 
they  compel  a  different  conclusion  than  has 
been  reached.  The  earlier  acts  related  to 
the  regulation  of  warehouses,  elevators,  and 
granaries  In  which  grain  was  stored.  In 
1897  a  radical  change  was  made  in  the  law 
when  the  Legislature  created  a  department 
for  the  inspection  and  weighing  of  grain 
and  which  made  Inspection  wholly  a  state 
affair.  That  act,  and  the  later  revision  of 
1907,  Indicate  that  the  Legislature  thought 
that  the  business  of  dealing  in  grain,  which 
Is  the  principal  product  of  the  state,  should 
be  placed  under  state  supervision,  and,  so  a 
department  was  created  designed  to  have 
complete  charge  of  the  inspection  and  weigh- 
ing of  grain  with  Incidental  regulation  of 
warehouses  In  which  It  may  be  stored.  It 
was  the  manifest  purpose  of  the  Legislature 
that   the   producers   and   dealers   in   grain' 
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Beeded  protection,  and  so  provision  was 
niade  to  establish  standard  grades  by  which 
different  qualities  of  grain  might  be  designat- 
ed, and  also  that  the  grain  designated  for 
sale  or  storage  should  be  Inspected,  its  qual- 
ity and  weight  determined,  and  its  grade 
fixed,  to  enable  t&e  seller  to  obtain  the  real 
Talne  of  the  grain  sold,  and  so  that  the  pur- 
chaser may  know  what  be  is  buying.  It 
tends  to  standardize  and  give  credit  to  the 
grain  products  of  the  state,  protects  the  rep- 
utation of  its  grain  markets,  and  necessarl-' 
■  ly  will  tend  to  secure  better  prices  for  the 
producer.  To  my  mind  the  purpose  of  the 
Legislature  was  not  to  confine  inspection  to 
public  warehouses  or  to  cases  where  it  was 
requested.  The  statute  is  not  so  limited. 
The  first  section  of  the  act  expressly  pro- 
vides that  there  shall  be  inspection  at  all 
railroad  terminals,  at  all  public  warehouses, 
at  all  other  points  where  the  authorized  in- 
spection fees  will  pay  the  exi)ense  of  inspect- 
ing and  weighing  the  grain  handled  at  such 
points,  and  at  all  other  places  where  In- 
qtection  is  requested  and  an  arrangement 
can  t>e  made  that  the  officers  of  the  state 
will  accept,  as  full  compensation,  the  fees 
derived  from  the  business  at  such  points. 
The  provision  for  inspection  at  public  ware- 
bouses  is  explicit,  but  the  statute  is  equally 
expUcit  that  there  shall  be  Inspection  at  the 
three  other  classes  of  places  mentioned. 
The  law  applies  to  every  railroad  terminal 
In  the  state,  and  compels  inspection '  there, 
although  there  may  be  no  public  warehouse 
at  such  terminaL  Much  grain  may  be  han- 
dled and  disposed  of  at  terminal  markets 
without  passing  through  public  warehouses, 
and  the  obvious  purpose  of  the  act  was  to 
require  inspection  where  grain  '  was  sold 
or  stored  at  this  and  all  other  places  named 
in  the  act.  Many  of  the  provisions  of  the 
law  are  incompatible  with  the  theory  of  in- 
vited inspection.  The  duties  imposed  upon 
tile  clilef  inspector  are  mandatory  in  char- 
acter, and  the  language  used  does  not  indicate 
that  be  is  only  to  act  at  the  option  of  deal- 
ers or  at  public  elevators  alone.  He  is  re- 
quired to  supervise  the  inspection  of  grain 
at  all  the  places  provided  for  in  the  act. 
He  must  establish  rules  and  regulations, 
not  only  for  the  management  of  public  ware- 
houses, but  also  for  the  supervising,  han- 
dling, Inspecting,  weighing,  and  storage  of 
grain.  Another  provision  which  is  state 
wide  in  its  application,  and  Is  not  limited 
to  public  warehouses  or  to  Invited  inspection, 
la  that  he  is  required  to  "investigate  all 
complaints  of  fraud  or  oppression  in  the 
grain  trade,  and  correct  the  same,  so  far  as 
may  be  in  his  power."  Laws  1907,  c  222, 
I  3.  This  Is  an  important  function  and, 
manifestly,  is  to  be  exercised  in  every  branch 
of  the  grain  trade,  and  especially  as  to  the 
Insp^ion  and  weighing  of  grain  sold  or 
stored  within  the  state. 
The  provision  for  the  punishment  of  those 


who  refuse  access,  or  prevent  the  officers 
from  gaining  access,  to  scales,  elevators,  and 
warehouses,  in  order  to  perform  their  duties 
of  inspection,  indicates  that  the  inspection  In 
mind  was  compulsory  rather  tliau  optional, 
and  the  same  may  be  said  respecting  the  pro- 
vision giving  a  lien  on  the  grain  for  the 
fee  which  is  to  be  collected  and  paid  by  the 
carrier.  Section  13  of  the  act  contemplates 
that  there  stiall  be  inspection  and  weighing 
of  grain  whether  Into  or  out  of  public  ware- 
houses, and  it  places  in  the  same  category 
with  public  warehouses,  elevators,  cars,  barg- 
es, wagons,  or  sacks,  arriving  at  or  shipped 
from  the  points  named  in  the  first  section 
of  the  act,  and  this  is  to  be  done  by  officers 
of  the  state  provided  for  that  purpose,  and 
that  if  any  one  else  assumes  to  act  he  will 
be  subject  to  prosecution.  No  option  is  giv- 
en any  one,  and  nothing  is  said  of  waiting 
until  the  ofi^cer  is  invited  to  inspect  the 
grain  taken  in  or  out  of  the  elevators,  cars, 
barges,  or  wagons.  In  section  14  of  the  act 
it  is  provided  that  the  officers  of  the  grain 
department  shall  have  exclusive  control  of 
the  weighing  and  inspection  of  grain  at  all  • 
the  places  where  inspection  or  weighing  is 
established,  namely,  at  all  railroad  termi- 
nals, public  warehouses,  self-supportbag  plac- 
es, and  points  where  officers  will  accept  the 
statutory  fees  for  the  work  done.  How  can 
they  have  exclusive  control  if  they  must 
wait  for  an  invitation  before  they  can  act? 
It  was  surely  not  Intended  that  the  state 
should  keep  a  corps  of  officers  at  great  ex- 
pense waiting  for  permission  to  inspect  and 
wtiiose  authority  should  be  subject  to  the 
whims  of  dealers. 

Again,  a  great  system  for  the  inspection 
and  weighing  of  grain  has  been  created,  the 
fees  for  the  service  have  been  prescribed,  a 
revolving  fund  has  been  provided,  and  the 
clear  purpose  of  the  Legislature  was  that 
the  department  expenses  should  be  paid  from 
the  fees  collected.  It  seems  quite  improb- 
able that  the  Legislature  intended  to  create 
such  a  department,  supported  in  such  a  way, 
and  then  make  the  support  of  the  depart- 
ment depend  on  the  will  or  caprice  of  grain 
dealers.  If  there  is  no  inspection  and  weigh- 
ing of  grain,  no  fees  will  be  collected,  and 
there  will  be  no  fund  to  support  the  depart- 
ment. The  act  was  not  passed  for  the  bene- 
fit of  the  grain  dealers  alone,  nor  for  the 
producers  alone,  but  for  the  benefit  of  all 
interested  parties  and  for  the  welfare  of  the 
whole  state.  If  It  is  optional  with  grain 
dealers  to  have  Inspection  or  weighing  of 
grain,  it  Is  within  their  power  to  thwart 
the  legislative  purpose  by  declining  inspec- 
tion, and  in  that  way  deprive  the  depart- 
ment of  fees,  which  is  practically  the  only 
means  provided  for  maintaining  tt  Suck  a 
purpose  cannot  well  be  attributed  to  the  Leg- 
islature. 

It  is  argued  that  the  Legislature,  by  sec- 
tion 23  of  the  act,   made  inspection  com- 
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pulsory  as  to  grain  stored  In  public  ware- 
houses, and  that,  not  hflvlng  used  equally 
explicit  language  as  to  Inspection  at  other 
places.  It  must  be  Inferred'  that  only  op- 
tional Inspection  was  intended.  A  careful 
reading  of  section  23  indicates  to  me  that 
the  Legislature  in  enacting  it  did  not  have 
in  mind  and  was  not  declaring  distinctions 
between  inspection  at  warehouses  and  at 
other  places.  It  had  already,  in  earlier  sec- 
tions of  the  act,  in  mandatory  language,  pro- 
vided that  there  should  be  inspection  at 
public  warehouses  and  at  various  other  plac- 
es. .  The  only  inference  to  be  drawn  from 
those  provisions  was  that  Inspection  was 
compulsory.  In  section  23  the  duties  of 
a  warehouseman  are  prescribed,  and  he  is  en- 
joined to  receive  for  storage  all  grain  ten- 
dered him  that  ia  dry  and  suitable  for  stor- 
age, and  no  discrimination  can  be  made 
among  persons  who  offer  such  grain  for  stor- 
age, and.  incidentally,  it  is  stated  that  such 
grain  shall,  in  all  cases,  be  Inspected,  weigh- 
ed, and  graded  by  a  duly  authorized  inspec- 
tor and  weigher.  The  section  then  provides 
for  keeping  grain  in  separate  bins  apart 
from  that  of  other  owners,  the  issuance 
of  warehouse  receipts,  requires  inspection  of 
grain  delivered  from  the  warehouse  the 
same  as  when  it  is  delivered  to  it,  excuses 
the  warehouseman  from  receiving  grain 
when  there  is  not  room  to  store  it  properly 
or  when  the  warehouse  is  necessarily  closed, 
provides  who  shall  pay  the  charges  for  in- 
spection and  weighing,  and  authorizes  the 
addition  of  them  to  the  storage  charges,  and 
provides  that  the  chief  inspector  may  bring 
an  action  to  recover  such  charges.  This 
section,  as  well  as  those  preceding  and  fol- 
lowing It,  constitute  the  warehouse  part  of 
the  act,  and  is  a  code  of  rules  governing 
public  warehouses,  and  evidently  was  not  in- 
tended to  limit  the  provisions  already  made 
for  the  Inspection  and  weighing  of  grain. 
In  the  inspection  part  of  the  act,  the  Legis- 
lature had  already  stated  that  there  should 
be  Inspection  at  public  warehouses,  and  the 
clause  referred  to  in  section  23  only  Imposes 
the  duty  on  the  public  warehouseman  to  not 
receive  or  deliver  grain  without  inspection. 
I  think  It  will  be  a  surprise  to  the  authors 
of  the  measure  to  learn  that  this  brief  clause 
In  a  section  prescribing  the  duties  of  a  pub- 
lic warehouseman  is  regarded  as  the  one 
which  gives  the  authority  to  inspect  and 
weigh  grain,  and  that  because  of  it  an  in- 
ference may  be  drawn  that  inspection  at 
points  other  than  public  warehouses  is  not 
compulsory.  If  this  clause  had  been  omitted 
entirely  from  section  23,  would  It  have  been 
contended  or  held  that  compulsory  fnspec- 
tlon  could  not  be  had  at  any  place  under 
the  act,  or  that  there  could  be  no  inspection 
unless  an  owner  of  grain  asked  for  It?  This 
is  the  position  to  which  the  contention  of 
defendants  leads. 
Reference  is  niade  to  a  Missouri  case,  but 


the  statutes  of  the  two  states  are  quite  dif- 
ferent in  their  provisions.  Ours  is,  in  the 
main,  an  inspection  law,  while  that  of  Mis- 
souri is  essentially  a  warehouse  act  and  is 
characterized  by  Its  title,  which  Is,  "An  act 
providing  for  the  organ^atlon  of  public 
warehouses  and  to  regulate  warehousing  and 
inspection  of  grain  in  puVUc  warehouses." 
Even  under  that  statute  the  Supreme  Court 
of  Missouri,  in  citing  the  case  of  State  ex 
Inf.  V.  Goffee,  192  Mo.  670,  91  S.  W.  486, 
found  language  indicating  that  grain  not  in 
public  warehouses  was  subject  to  inspection,* 
but  because  the  Leg^lature  had  proceeded 
on  the  assumption  that  a  former  statute  pro- 
vided for  Inspection  elsewhere  and  was 
thought  to  be  mistaken  in  that  assumption, 
that,  therefore,  no  force  could  be  given  to 
the  language  In  the  last  act.  That  case  can- 
not be  regarded  as  an  authority  in  this  one. 
In  my  opinion  our  Legislature  undertook  to 
provide  compulsory  inspection  of  substantial- 
ly all  of  the  grain  designed  for  sale  in  the 
markets  or  for  storage  within  the  state.  It 
is  well  known  that  grain  is  no  longer  sold 
on  the  markets  of  this  country  unless  it  has 
been  graded.  Inspected,  and  weighed,  and  it 
therefore  became  a  question  in  this  state 
whether  there  should  be  official  inspection 
under  the  supervision  of  the  state,  or  wheth- 
er it  should  be  left  to  some  board  of  trade 
or  other  self-constituted  authority.  The  Leg- 
islature, In  my  view,  acted  upon  the  theory 
that  the  Interest  of  producers  and  owners  of 
grain  in  the  state,  as  well  as  of  the  general 
public,  would  be  best  subserved  by  a  com- 
pulsory state  inspection. 

Another  question  upon  which  there  Is  a 
division  of  opinion  Is:  What,  under  the  law. 
constitutes  a  public  warehouse?  It  depends 
upon  the  interpretation  of  section  19  of  the 
act,  which  has  already  been  quoted,  and 
the  language  is  so  plain  and  direct  that  it 
seems  to  me  there  is  little  room  for  doubt 
as  to  Its  meaning.  An  elevator  or  ware- 
house, in  which  there  is  no  separation  of  the 
grain  received  and  where  all  of  It  is  stored 
in  bulk  for  compensation,  is  unquestionably 
a  public  warehouse.  One  in  which  that  or  a 
part  of  that  received  from  different  owners 
is  mixed  together  and  stored  for  compensa- 
tion is  likewise  conceded  to  be  a  public  ware- 
house. The  Legislature  Intended  to  extend 
the  application  of  the  act  because,  after  nam- 
ing those  In  which  grain  was  stored  in  bulk 
and  those  In  which  the  grain  of  different 
owners  is  mixed  together,  it  added  a  distinct 
class  by  employing  the  phrase  "or  in  which 
grain  Is  stored  in  such  a  manner  that  the 
identity  of  different  lots  or  parcels  cannot 
be  accurately  preserved."  It  Is  said  by  the 
defendants  that  this  phrase  was  only  intend- 
ed to  explain  or  amplify  the  preceding  ones, 
and  that  it  related  solely  to  the  grain  re- 
ceived from  different  owners.  Their  dalm 
appears  to  be  that  the  phrase  was  Intended 
to  make  It  clear  that,  howuver  the  grain  of 
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different  owners  migbt  be  mixed  In  the  ele- 
vator. If  Its  Identity  could  not  be  accurately 
preserved,  it  sbould  be  regarded  as  a  pub- 
lic warehouse.  It  seems  to  me,  however, 
that  the  preceding  -clause,  in  which  the 
grain  of  different  owners  mixed  together  is 
referred  to,  requires  no  explanation.  It  Is 
clear  and  complete  of  itself.  Nothing  is  said 
In  the  discussion  which  makes  Its  meaning 
more  definite  and  apparent.  The  phrase,  "or 
In  which  grain  is  stored  in  such  a  manner 
that  the  identity  of  different  lots  or  parcels 
cannot  be  accurately  preserved,"  if  given 
tbe  meaning  attributed  to  it  by  the  defend- 
ants, would  add  nothing  .to  the  preceding 
clause.  We  should  not  assume  that  unnec- 
essary language  was  used  by  the  Xiegislature, 
nor  that  a  phrase  was  Inserted  in  a  section 
without  any  purpose.  The  mixing  of  tbe 
grain  of  different  owners  and  tbe  handling 
of  the  lots  or  parcels  of  grain  brought  In  by 
different  owners  so  that  Its  identity  is  lost 
would  practically  amount  to  the  same  thing. 
Ownership  of  the  grain,  it  Is  true,  is  a  con- 
sideration in  the  preceding  clause;  but,  after 
providing  for  the  grain  of  different  owners, 
the  Legislature,  with  the  evident  purpose  of 
making  the  definition  of  a  public  warehouse 
more  extended  and  inclusive,  made  another 
class  which  included  all  lots  and  parcels  of 
grain  stored  so  that  the  Identity  of  each  was 
preserved  whether  owned  by  tbe  same  or  dif- 
ferent persons.  There  is  Just  as  much  rea- 
son for  state  supervision  of  lots  and  parcels 
of  grain  purchased  and  brought  in  from  dif- 
ferent farms  and  stations  and  stored  by  the 
same  owner  as  if  they  were  stored  by  differ- 
ent owners.  The  maintenance  of  established 
grades  and  the  keeping  of  different  grades 
separated  in  elevators  and  warehouses  is  one 
of  the  leading  ideas  of  the  act  Many  of  Its 
provisions  disclose  that  the  purpose  Is  to 
prevent  the  mixing  of  grain  and  the  decep- 
tion, injury,  and  loss  which  might  result 
from  It  Provision  was  therefore  made  for 
establishing  grades  and  Inspecting  each  lot 
of  grain  to  be  stored  or  delivered  In  order  to 
determine  its  grade.  Inspection  is  required 
when  it  is  put  in  the  elevator  as  well  as 
when  it  is  taken  out.  The  public  is  interest- 
ed in  tbe  handling  of  grain  which  has  been 
stored  and  which  is  to  be  sold  and  put  into 
business  channels,  and  it  is  in  as  great  need 
of  protection  against  the  mixing  of  grades 
of  grain  which  has  been  stored  by  the  same 
owner  as  If  the  lots  of  grain  had  been  stored 
by  several  owners.  This  is  apparent  in  sec- 
tion 23  of  the  act  which  defines  the  duties 
of  public  warehousemen.  There  regulations 
are  prescribed  for  the  storage  of  grain  by 
Klngle  owners,  and  provision  Is  made  for 
keeping  the  same  in  separate  bins,  making 
it  plain  that  the  warehousemen  shall  not 
escape  sui>ervlslon  by  receiving  and  storing 
the  grain  of  Individual  owners  in  special  or 
separate  bins.  It  provides  that  all  the  grain, 
Including  tliat  stored  in  special  bins,  shall  be 
inspected  and  weighed  when  it  is  delivered 


from  the  elevator.  There  is  a  clause  in  that 
section,  too,  which  evidences  the  general 
purpose  of  the  act  relating  to  warehousemen, 
where  it  provides  that  the  warehousemen 
shall  receive  grain  from  persons  without  dis- 
crimination, and  that  when  received  it  shall 
always  "be  stored  with  grain  of  a  similar 
grade." 

Counsel  cite  and  rely  on  State  ex  rel. 
Wood  V.  Smith,  114  Mo.  180,  21  S.  W.  493, 
as  an  authority  for  their  interpretation  of 
the  language  of  the  act,  and  it  appears  to 
support  the  theory  for  which  they  contend. 
The  Missouri  statute,  as  we  have  seen,  dif- 
fers to  some  extent  from  our  own;  but  the 
definition  of  "public  warehouses"  Is  substan- 
tially the  same.  Our  statute  was  enacted, 
however,  before  that  decision  was  made,  and 
therefore  It  cannot  be  claimed  that  the  Inter- 
pretation of  tliat  court  was  adopted  by  our 
Legislature.  The  decision  accentuates  the 
words  "lots  and  parcels"  employed  In  the 
section  and  gives  the  law  a  strained  and  un- 
natural construction.  It  seems  clear  to  me 
that  its  interpretation  is  out  of  harmony 
with  the  main  purposes  of  the  act  and  that 
the  reasoning  of  the  court  in  support  of  its 
interpretation  is  wholly  unconvincing.  In 
my  view  the  commissioner  reached  a  correct 
conclusion  in  interpreting  section  19  and  in 
holding  that  the  defendant  elevators  were 
public  warehouses.  I  feel  compelled,  there- 
fore, to  dissent  from  the  conclusion  reached 
by  the  court  on  both  propositions,  namely, 
from  the  conclusion  holding  that  inspection 
and  weighing  Is  not  compulsory,  and  as  to 
the  definition  of  a  "public  warehouse." 

I  am  authorized  to  say  that  Justice  BEN- 
SON Joins  in  this  dissent. 

SMITH,  J.    I  concur  in  the  dissent 

Supplemental  Opinion. 

PER  CURIAM.  This  proceeding  having 
been  brought  to  determine  under  what  cir- 
cumstances the  state  grain  department  could 
inspect  grain  at  the  cost  of  the  owner  with- 
out his  consent,  an  order  was  made  that  in 
doubtful  cases  the  inspection  fees  should  be 
deposited  with  the  clerk  of  this  court  to 
await  the  decision  of  the  question.  The 
court  decided  that  five  of  the  elevators  were 
operated  as  public  warehouses  until  Decem- 
ber 6,  1911,  and  were  liable  for  inspections 
made  prior  to  that  time,  but  that  otherwise 
the  defendants  were  not  liable  for  inspection 
charges.  87  Kan.  348,  365,  125  Pac.  104.  It 
follows  that  the  fees  collected  from  these  five 
elevators  for  inspections  made  prior  to  De- 
cember 6,  1911,  belong  to  the  state,  and  that 
the  other  fees  collected  belong  to  the  persons 
who  paid  them. 

[4]  We  are  asked  to  order  that  the  money 
In  the  hands  of  the  clerk  belonging  to  the 
state  be  appropriated,  so  far  as .  necessary, 
to  the  payment  of  the  costs  of  tbe  case  for 
wlilch  the  state  is  liable.  .We  think  such  an 
order  would  be  beyond  our  authority.    The 
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statute  provides  that  all  fees  collected  for 
grain  Inspection  shall  be  turned  Into  the  state 
treasury,  forming  a  fund  which  has  been 
appropriated  by  the  Legislature  to  the  pay- 
ment of  the  espeuses  of  the  grain  depart- 
ment Laws  of  1911,  C.  199,  §i  2,  3.  The 
clerk  of  the  court  was  made  the  temporary 
custodian  of  the  money  collected  to  Insure 
Its  being  paid  to  the  persons  found  to  be  en- 
titled to  It  The  court  has  no  control  over 
it  except  to  see  that  sudb  purpose  is  carried 
out.  The  costs  of  this  litigation,  so  far  as 
they  fall  upon  the  plaintiff  may  properly 
be  regarded  as  expenses  of  the  department, 
but  payment  from  the  revolving  fund  can  be 
made  only  upon  vouchers  verified  by  the 
'  chief  Inspector.  It  is  unfortunate  that  those 
who  are  entitled  to  fees  for  services  render- 
ed in  the  case,  for  which  the  state  is  liable, 
must  submit  to  delay  in  receiving  what  is 
justly  due  them,  but  the  hardship  results 
from  the  necessities  of  the  case.  Payment 
of  the  state's  obligations  can  only  be  made 
as  provided  by  statute,  and  since  no  specific 
appropriation  has  been  made  covering  these 
expenses,  the  persons  entitled  to  the  fees 
must  await  the  further  action  of  the  Legis- 
lature, unless  arrangement  can  be  made  for 
their  payment  from  the  contingent  fund  of 
the  department,  or  from  some  other  contin- 
gent fund  already  appropriated. 

[5]  In  some  Instances  fees  have  been  collect- 
ed from  the  owners  for  compulsory  Inspec- 
tion of  grain  which  has  passed  into  other 
hands  and  afterwards  gone  into  a  public  ele- 
vator, being  received  there  upon  the  prior 
Inspection.  It  has  been  suggested  that  in 
such  cases  the  fees  should  be  turned  into 
the  state  treasury.  We  think  however  that, 
as  the  fees  were  collected  without  authority 
of  law  they  should  be  returned  to  the  person 
from  whom  they  were  received,  leaving  the 
state  to  settle  with  the  managers  of  the  ele- 
vators. 

It  is  said  that  in  some  Instances  the  own- 
er of  grain  which  has  been  inspected  over 
his  objection  has  derived  an  advantage  from 
the  certificate  of  Inspection.  The  suggestion 
is  made  that  in  such  case  the  fee  ought  not 
to  be  returned  to  him,  and  that  to  cover  this 
situation  the  fees  in  the  hands  of  the  clerk 
should  be  refunded  only  upon  the  surrender 
of  the  certificates.  The  collections  of  doubt- 
ful fees  were  allowed  with  the  understanding 
that  so  far  as  they  were  unauthorized  they 
should  be  returned.  No  condition  was  made 
that  the  certificates  of  inspection  should  be 
preserved  or  surrendered,  and  in  the  absence 
of  a  prior  notice  of  such  a  requirement  we 
do  not  think  it  could  Justly  be  insisted  upon 
at  this  time. 

The  clerk  will  pay  to  the  state  treasurer 
the  fees  collected  from  the  five  elevators  in- 
dicated in  the  opinion  for  services  rendered 
prior  to  December  6,  1911,  and  will  return 
the  other  fees  to  the  persons  who  paid  them. 


ATCHISON,  T.  Sc  8.  P.  RT.  CO.  t.  BOARD 

OP  COM'RS  OF  RENO  COUNTT. 

(Supreme  Court  of  Kansas.    July  6,  1912.) 

Appeal  from  District  Court,  Reno  County. 

Action  by  the  Atchison,  Topeka  &  Santa  F4 
Railway  Company  against  the  Board  of  Com- 
missioners of  Keno  County.  Judgment  for 
plaintiiT,  and  defendant  appeals.  Reversed  and 
remanded. 

B.  T.  Foote  and  Prigg  &  Williams,  all  of 
Hutchinson,  for  appellant.  W.  R.  Smith,  O.  J. 
Wood,  and  A.  A.  Scott,  all  of  Topeka,  and  J. 
S.  Simmons,  of  Hutchinson,  for  appellee. 

PER  CURIAM.  The  appellee  sued  to  recov- 
er certain  taxes  paid  nnder  protest.  The  court 
sustained  a  demurrer  to  the  answer.  From 
this  ruling  the  county  has  appealed. 

The  first  cause  of  action  is  based  upon 
the  claim  that  in  1908  the  connty  clerk  raised 
the  rate  of  taxation  for  state  purposes  from 
.9  mill  on  the  dollar  to  .925  mill  on  the  dollar, 
resulting  in  appellee  being  obliged  to  pay  an 
additional  amount  upon  its  property.  The  an- 
swer justified  the  action  of  the  clerk  on  the 
ground  that  it  became  necessary  to  provide 
for  the  payment  of  state  taxes  which  had  be- 
come deliDguent  in  former  years.  The  appellee 
now  concedes  that  it  was  error  for  the  court 
to  sustain  the  demurrer  to  this  part  of  the  an- 
swer because  of  the  provisions  of  section  6, 
c.  199,  Laws  of  1885  (Gen.  Stat  1909,  I  9515), 
and  previous  decisions  of  this  court.  Kallway 
Co.  V.  Clark,  60  Kan.  831,  58  Pac.  561;  Har- 
per County  V.  Cole.  62  Kan.  121,  61  Pac.  403; 
Crebbin  v.  Wever,  71  Kan.  445,  80  Pac.  977. 

The  answer  to  the  second  and  third  causes 
of  action  admits  that  Reno  county  for  the 
years  1907  and  1908  levied  a  tax  for  the  poor 
fund  in  addition  to  the  amount  of  tax  it  was 
permitted  to  levy  for  general  purposes,  and 
the  appellant  asks  us  to  reconsider  and  over- 
rule the  decision  in  A.,  T.  &  S.  i\  R  Co.  v. 
Wilhehu,  Treas.,  33  Kan.  206,  6  Pac.  273. 
holding  that  taxes  levied  for  the  support  of 
the  poor  are  to  be  regarded  as  current  expens- 
es of  the  county,  and  are  limited  by  the  gener- 
al limitation  as  to  amount  that  can  be  raised 
for  general  purposes,  and  the  decision  in  K.  C., 
T.  &  W.  Rid.  Co.  V.  Albright  Treas.,  33  Kan. 
211,  6  Pac.  276,  approving  the  former  ruling. 
The  appellant's  argument  wonld  be  of  force  as 
an  appeal  to  the  Legislature-  for  a  change  in 
the  statute,  but  it  has  failed  to  convince  us  that 
the  former  decisic  ns,  which  have  been  fol- 
lowed for  27  years,  should  be  overturned. 

The  judgment  will  be  reversed,  and  the  cause 
remanded,  with  directions  to  overrule  the  de- 
murrer to  the  defense  set  up  to  the  first  cause 
of  action,  and  for  further  proceedings  in  ac- 
cordance with  these  views. 


OHANCTE  WINDOW  GLASS  CO.  T. 

PIERCE. 

(Supreme  Court  of  Kansas.    July  6,  1912.) 

Appeal  from  District  Court,  Neosho  County. 

Action  by  the  Chanute  Window  Glass  Com- 
pany against  W.  A.  Pierce.  Judgment  fot 
plaintiff,  and  defendant  appeals.    Affirmed. 

T.  F.  Morrison,  of  Chanute,  and  D.  R.  Hite, 
of  Topeka,  for  appellant  Farrelly  &  Evans, 
of  Chanute,  for  appellee. 

PER  CURIAM.  The  district  court  properly 
construed  the  written  instruments  which  state 
the  engagements  of  the  parties.  The  defendant 
desired  to  develop  the  gas  resources  of  his 
land,  and  the  plaintiff  loaned  him  money  to  do 
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•o,  agreeinc  to  accept  payment  in  gaa;  bnt  th« 
ddfendant  agreed  to  prosecute  development 
work  b7  drilUng  additional  wells  whenever  the 
reqalrementa  of  the  plaintiff  demanded.  The 
requirements  of  the  plaintiff  demanded  addi- 
tional wells,  the  defendant  failed  to  drill  them, 
(ai  was  not  produced  and  sold  according  to 
the  contract,  and  the  note  matured  under  the 
provisions  of  the  supplemental  agreement. 

It  is  not  necessary  to  discuss  the  assignments 
of  error  seriatim.  Even  if  the  third  finding 
of  fact  be  based  upon  an  erroneous  computa- 
tion, the  validi^  of  the  conclusion  of  law  is 
not  affected.  A  carbon  impression  of  a  letter 
written  on  a  typewriter,  made  with  the  same 
stroke  of  the  keys  as  the  companion  impres- 
sion, ia  an  original.  It  is  not  material  which 
one  ia  mailed  and  which  one  retained  by  the 
writer,  and  either  one  may  be  offered  as  pri- 
mary evidence  of  the  contents  of  the  letter. 

The  judgment  of  the  district  court  ia  affirmed. 


8TATB  ex  rel.  DAWSON,  Atty.  Gen.,  t. 

CITY  OF  ATTICA. 
(Supreme  Court  of  Kansas.    July  6,  1912.) 

Appeal  from  District  Court,  Harper  County. 

Action  by  the  State,  on  the  relation  of  John 
8.  Dawson,  Attorney  General,  against  the  City 
of  Attica.  Judgment  for  relator,  and  defend- 
ant appeals.    Affirmed. 

E.  C.  Wilcox,  of  Anthony,  for  appellant 
John  S.  Dawson,  of  Topeka,  and  T.  A.  Nofts- 
ger,  of  Anthony,  for  appellee. 

PER  CURIAM.  This  court  agrees  with  the 
trial  court  that  the  purpose  of  the  mayor  and 
conncil  was  to  take  into  the  city  all  of  Byrnes 
ft  Mclntire's  addition.  That  was  the  "terri- 
tory sought  to  be  added."  That  territory  was 
not  ao  subdivided  as  to  bring  it  within  the  pow- 
er conferred  by  the  statute,  tinder  the  deci- 
sion io  Stewart  t.  Adams,  60  Kan.  568,  32  Pac. 
912,  those  tracts  which  were  specifically  de- 
scribed, and  which  were  subdivided  into  lots 
or  parcels  of  five  acres  or  less — Berry's  addi- 
tion, Alcon's  addition,  Walker's  addition,  etc.— 
became  a  part  of  the  city.  The  same  would  be 
true  of  such  blocks  in  Byrnes  &  Mclntire's  ad- 
dition as  contained  five  acres  or  leas,  if  the 
blocks  in  that  addition  had  been  named  in  the 
ordinance.  Under  the  circnmstances,  however, 
the  status  of  the  addition  waa  not  affected. 

The  Judgment  of  the  district  court  is  affirmed. 


IRVIN  T.  METROPOUTAN  ST.  RT.  CO. 

et  fH. 
(Supreme  Court  of  Kansas.    July  6,  1012.) 

Appeal  from  Court  of  Common  Pleas,  Wyan- 
dotte County. 

Action  by  C.  A.  Irvln  against  the  Metropoli- 
tan Street  Railway  Company  and  another. 
Judgment  for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Angevine,  Cnbbieon  &  Holt,  of  Kansas  City, 
for  appellant  O.  L.  Miller,  C.  A.  Miller,  and 
Samuel  Maher,  all  of  Kansas  City,  for  appel- 
lees. 

PER  CURIAM.  In  an  action  to  recover  for 
personal  injuries  sustained  by  appellant  while 
alighting  from  a  street  car,  the  jury  returned 
a  verdict  in  favor  of  the  railway  company. 
The  negligence  relied  on  was  the  starting  of 
the  car  while  appellant  was  in  the  act  of 
alighting  from  it  On  what  appears  to  be  suffi- 
cient   evidence    this    issue    waa     determined 


against  appellant  The  only  objections  nrged 
here  are  those  made  against  the  instructions. 

In  one  the  court  spoke  of  what  would  be  the 
result  if  appellant  offered  testimony  in  regard 
to  getting  off  the  car  while  it  was  in  motion, 
where  such  testimony  was  not  contradicted  'by 
the  evidence  of  the  defendant.  Since  the  plain* 
tiff  had  not  offered  any  such  testimony,  the  ref- 
erence to  it  was,  of  course,  a  mistake;  but  as 
she  testified  positively  that  the  car  was  stand- 
ing still  when  she  started  to  alight,  the  state- 
ment could  not  have  misled  the  jury  or  preju- 
diced her. 

Nor  was  there  material  error  in  the  instruc- 
tion holding  it  to  be  the  duty  of  the  company 
to  hold  a  car  still  for  a  reasonable  and  suffi- 
cient length  of  time  to  allow  those  who  desired 
to  alif^ht  to  do  so.  In  it  there  was  a  statement 
that  if  the  car  was  stopped  for  that  purpose, 
it  was  the  duty  of  the  company  to  not  start  it 
forward  "until  The  plaintiff  had  a  reasonable 
opportunity  to  alight  therefrom."  It  is  argued 
that  this  carried  the  idea  that  the  car  might  be 
started  while  the  passenger  was  alighting,  pro- 
vided sbe  did  not  get  off  in  a  reasonable  time. 
The  entire  charge  shows  plainly  enough  that 
this  was  not  the  theory  of  the  court,  and  the 
jury  could  not  have  drawn  the  Inference  that 
the  court  meant  that  those  in  charge  of  the  car 
might  start  it  forward,  even  though  appellant 
was  then  seen  to  be  in  the  act  of  alighting. 

Other  objections  are  made  to  the  instruc- 
tions, which  have  been  examined;  but  in  none 
of  them  do  we  find  any  material  error. 

The  judgment  ia  affirmed. 


Colo,  no 


CURTIS  T.  McCarthy. 


(Supreme  Court  of  Colorado.    July  1,  1912.) 

1.  Mechanics'  Diens  (I  132*)— Timb  or  Fn.- 
iNo— Completion  or  Work. 

Work  done  by  the  contractor,  at  the  re- 
quest of  the  owner's  agent  In  order  to  com- 
plete the  contract,  putting  in  a  new  sink  to 
take  the  place  of  a  defective  one,  and  odds  and 
ends  of  work  not  completed,  is  a  continuation 
of  the  previous  work  done  under  the  contract 
as  regards  time  for  filing  the  lien. 

lEd,  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.Dig.  |§  190-20T;  DecDig.  J  132.*1 

2.  Principal  and  Aokni  (|  23*)— Aqbnct— . 
Evidence. 

A  finding  that  the  son  of  the  owner  to 
whom  alone  notice  of  intention  to  claim  a  lien 
was  delivered  was  the  recognized  agent  of  the 
owner  in  the  transaction  is  warranted  by  the 
admission  of  the  owner  in  the  pleadings  that 
the  contractor  gave  him  the  notice  of  intention, 
and  evidence  of  the  son  being  in  possession  of 
the  property,  and  being  engaged  in  accepting 
certain  of  the  work  and  refusing  to  pay  for 
other  work,  and  of  other  circumstances. 

[EJd.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  {  41;   Dec  Dig.  |  SS.*] 

3.  Mechanics'  Liens  (g  33*)— Natubb  or  IH- 
PB0VEMENT8— Water  Pipes. 

Under  Rev.  St  1908,  {  4025,  providing  for 
what  mechanics'  liens  may  be  bad,  lien  may  be 
had  for  iron  pipe  for  conducting  water  from 
a  reservoir  to  a  dwelling;  all  being  on  the  land 
on  which  the  building  is  constructed. 
.  [Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.Dig.  »  32,  83,  38 ;  Dec.Dig.  {  38.*J 

Eriror  to  District  Court,  Garfield  Ck>unty; 
Jobn  T.  Shumate,  Judge. 

Action  by  M.  J.  McCarthy  against  Leonard 
B.  Curtis,  Sr.  Judgment  for  plaintiff.  De- 
fendant brings  error.    Affirmed. 
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J.  R.  Moore,  of  Colorado  Springs,  for 
plaintiff  In  error.  Darrow  &  Rowe,  of  Glen- 
wood  Springs,  for  defendant  In  error. 

HILL,  J.  Action  for  the  enforcement  of 
a  mechanic's  lien  by  a  subcontractor  and  ma- 
terialman for  the  performance  of  certain 
work  and  the  furnishing  of  certain  plumbing 
material.  A  personal  judgment  was  entered 
against  the  original  contractor  for  1337.99, 
which  was  declared  a  lien  against  the  prop- 
erty and  foreclosure  order.  The  owner 
brings  the  case  here  for  review  upon  error. 

It  Is  claimed,  first,  that  the  lien  was  not 
filed  in  apt  time ;  second,  that  the  notice  was 
not  served  upon  the  owner  or  his  authorized 
agent  as  required  by  the  lien  act ;  third,  that 
'the  plaintiff  was  not  entitled  to  a  lien  for 
certain  iron  pipes  furnished  which  were  used 
to  conduct  the  water  to  the  pipes  in  the 
dwelling  house  and  which  were  connected 
therewith. 

[1]  The  Hen  was  filed  November  14,  1910. 
There  is  evidence  that  the  last  worlc  done 
and  material  furnished  by  the  contractor 
was  on  the  preceding  15th  day  of  October. 
This  consisted  of  inserting  a  new  sink  back 
to  take  the  place  of  a  defective  one,  together 
with  some  other  odds  and  ends  In  connection 
with  the  work  that  had  not  been  finished. 
There  is  also  evidence  which  discloses  that 
the  contractor  and  the  agent  of  the  owner 
refused  to  accept  the  work  of  the  plumber 
until  October  the  15th,  that  their  excuse  was 
that  the  sink  back  was  broken,  and  that  it 
would  have  to  be  replaced  before  there  would 
be  any  settlement.  There  is  nothing  which 
discloses  that  the  furnishing  and  placing  in 
position  of  the  new  sink  back  and  the  sup- 
plying of  certain  other  omissions  required 
by  the  terms  of  the  contract  were  delayed 
for  the  purpose  of  extending  the  time  within 
'which  to  file  the  lien.  The  matters  were 
done  at  the  demand  of  the  contractor  and 
the  agent  of  the  owner.  The  court  found 
that  the  date  of  the  completion  of  these 
items  was  the  date  when  the  last  work  was 
done  and  the  last  material  furnished.  There 
is  evidence  to  support  this  contention.  Un- 
der such  circumstances  as  above  stated,  the 
defendant  cannot  be  heard  to  say  that  this 
work,  done  at  the  request  of  his  agent  in 
order  to  complete  the  contract,  was  not  a 
continuation  of  the  previous  work  done  un- 
der the  same  contract.  Stidger  v.  McPhee, 
15  Colo.  App.  252,  62  Pac.  332;  Lichty  v. 
Houston  Lbr.  Co.,  39  Colo.  53,  88  Pac.  846; 
Rieflin  V.  Grafton,  63  "Wash.  387,  115  Pac. 
851;  Conlee  v.  Clark,  14  Ind.  App.  205,  42 
N.  E.  762,  56  Am.  St.  Rep.  298;  Mclntyre  v. 
Trautner.  63  Cal.  429. 

[2]  The  notice  of  intention  to  claim  a  Hen 
was  served  upon  Leonard  E.  Curtis,  Jr.,  the 
son  of  the  owner,  instead  of  the  owner.  It 
in  claimed  that  the  evidence  is  iusufllcient  to 
show  that  he  was  the  agent  of  his  father. 


and  in  this  respect  it  fails  to  show  a  com- 
pliance with  the  statute.  In  the  pleadings 
the  defendant  owner  admitted  that  the  plain- 
tiff, McCarthy,  gave  him  the  notice  of  his 
intention  to  file  a  mechanic's  lien,  and  that 
thereafter  the  plaintiff  did  file  such  a  lien. 
The  evidence  discloses  tliat  the  only  notice 
served  was  that  delivered  to  Curtis,  Jr.; 
that  the  same  consisted  of  a'  copy  of  the 
plaintiff's  lien  claim  statement  Curtis,  St., 
by  bis  pleadings,  admits  receipt  of  the  notice 
which  was  through  service  upon  his  son. 
This,  to  a  certain  extent,  could  be  construed 
as  admitting  the  agency,  but,  outside  of  this, 
there  Is  testimony  of  facts,  circumstances, 
and  transactions  which  tend  to  establish  the 
agencj'  and  the  ratification  of  all  such  acts 
by  the  father.  The  son  was  in  possession  of 
the  property.  He  was  engaged  in  the  ac- 
ceptance of  certain  work  upon  the  building 
and  the  refusal  to  pay  for  other  work  and 
other  circumstances,  when  considered  as  a 
whole,  which  would  Justify  the  conclusion  of 
the  trial  court  that  he  was  the  recognized 
agent  of  the  father  in  this  transaction.  We 
find  no  prejudicial  error  in  this  respect. 

[3]  The  iron  pipe  for  which, the  plaintiff 
claims  no  lien  can  attach  was  used  for  the 
purpose  of  conducting  water  from  a  reser- 
voir to  the  house  for  domestic  purposes  used 
therein  and  thereabout.  The  distance  of  the 
reservoir  from  the  house  is  not  given,  but 
from  the  amount  of  the  bill  it  could  not  be 
far.  The  land  upon  which  the  building  was 
constructed,  upon  which  the  Hen  was  also 
claimed,  consisted  of  about  20  acres.  It  was 
in  the  country.  It  is  not  contended  that  any 
of  this  pipe  was  used  beyond  the  boundaries 
of  this  land.  At  the  trial  it  was  admitted 
that  the  material  was  furnished  for  the  pur- 
poses alleged.  No  objections  were  made  in 
the  pleadings  or  otherwise  to  their  ail  being 
included  in  the  one  lien  and  suit  brought  to 
foreclose  accordingly.  The  land  and  build- 
ings were  both  held  for  their  payment  Un- 
der such  circumstances,  we  are  of  opinion 
that  under  the  provisions  of  general  section 
4025,  Revised  Statutes  1908,  the  plaintiff 
was  entitled  to  his  lien  for  the  entire 
amount  Edwards  v.'Derrlcksbn,  28  N.  J. 
Law.  39;  Ozark  v.  Adams,  73  Ark.  227,  83 
S.  W.  920 :  Crane  Co.  v.  Epworth  Hotel,  etc., 
Co.,  121  Mo.  App.  209,  98  S.  W.  795. 

The  Judgment  is  affirmed. 

Affirmed. 

MUSSER  and  GABBERT,  JJ.,  concur. 

(63  Colo.  309) 

HUMPHREY  V.  OGDEN. 

(Supreme  Court  of  Colorado.     July  1,  1912.) 

1.  Husband  and  Wife  (§  49%*)— Inter  Vi- 
vos—Validity. 

A  gift  by  a  wife  to  her  husband  of  person- 
alty,  evidenced   by   bill  of  gale,  executed  and 
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delirered  by  her,  is  valid,  without  a  manaal  de- 
\i7tTj  by  her  of  the  property. 

[Ed.  Note. — For  other  cases,  see  Husband 
<ind  Wife,  Cent.  Dig.  H  251,  25ft-260;  Dec. 
IHg.  i  49%.»] 

i  Gifts  (§  9*)— Intkb  Vivos— Pboperty  Not 

IN  Existence. 

Properly,  to  be  the  subject  of  a  gift  inter 
fives,  must  be  in  existence  at  the  time  of  the 
making  of  the  gift;  and  where  a  bill  of  sale 
eTidencing  a  gift  does  not  purport  to  convey 
personalty  subsequently  acquired  by  the  donor, 
subsequently  acquired  property  does  not  pass 
under  the  gift. 

IBd.  Note. — For  other  cases,  see  Gifts,  Cent 
Dig.  {f  6,  8;    Dec.  Dig.  |  9.^] 

Error  to  District  Court,  Larimer  County; 
Harry  P.  Gamble,  Judge. 

Action  by  Mabel  G.  Humphrey,  as  admin- 
istratrix of  Addle  Ogden,  deceased,  against 
.Ubert  B.  Ogden.  There  was  a  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed in  part,  and  remanded,  with  direc- 
tions. 

Fred  W.  Stow,  of  Ft.  Collins,  and  Homer 
S.  Stephens,  of  Eaton,  for  plaintiff  In  error. 
L.  D.  Xbomason,  of  Ft  Collins,  for  defend- 
ant In  error. 


6ABBERT,  J.  The  subject-matter  of  con- 
troversy is  certain  articles  of  personal  prop- 
erty, which  plaintiff  in  error  contends  are 
the  property  of  the  estate  of  Mrs.  Ogden,  de- 
ceased, while  defendant  In  error  claims  they 
belong  to  blm.  This  Issue  of  ownership  was 
found  In  favor  of  the  defendant,  and  Judg- 
moit  entered  accordingly.  To  review  this 
.Judgment  the  administratrix  has  brought  the 
case  here  on  error. 

Defendant  in  error  and  Mrs.  Ogden  were 
husband  and  wife.  About  two  months  prior 
to  her  death,  Mrs.  Ogden  gave  her  husband 
all  her  household  goods.  As  evidencing  this 
filtt,  she  executed  and  delivered  to  him  a 
bill  of  sale  for  all  household  goods  belong- 
ing to  her,  and  all  her  right,  title,  and  in- 
terest in  and  to  any  other  goods  and  chat- 
tels, of  whatever  kind  and  nature.  Subse- 
<iuent  to  the  execution  of  the  bUl  of  sale, 
she  purchased  with  her  own  money  several 
articles  of  household  furniture,  and  toilet 
and  glassware,  of  the  value  of  between  $60 
and  170.  Plaintiff  In  error,  as  administra- 
trix of  the  estate  of  Mrs.  Ogden,  brought 
suit  against  defendant  to  recover  possession 
of  the  household  furniture  belonging  to  Mrs. 
Ogden  when  the  bill  of  sale  was  executed 
and  the  personal  property  thereafter  acquir- 
ed by  her  above  referred  to.  These  articles 
constitute  the  subject  of  controversy  between 
the  parties. 

[1]  On  behalf  of  the  administratrix  it  Is 
contended,  so  far  as  necessary  to  consider, 
that  she  should  have  been  awarded  a  ver- 
dict and  Judgment,  for  the  reasons  (1)  that 
the  household  furniture  in  existence  when 
the  bill  of  sale  was  executed  was  never 
delivered  to  the  defendant;   and  (2)  that  the 


subsequently  acquired  articles  of  personal 
property  did  not  pass  by  the  bill  of  sale. 
There  Is  no  claim  upon  her  part  that  the 
property  in  controversy  is  necessary  to  be 
disposed  of  for  the  purpose  of  paying  debts 
against  the  estate.  In  such  circumstances, 
we  think  the  testimony  is  sufficient  to  sup- 
port the  verdict  and  Judgment  rendered.  In 
so  far  as  It  covered  the  personal  property 
in  existence  at  the  time  the  hHI  of  sale  was 
executed  and  delivered.  As  applied  to  the 
testimony  and  the  facts,  the  rule  is  that  a 
gift  of  personal  property,  evidenced  by  a 
written  instrument  executed  and  delivered 
by  the  donor.  Is  valid,  without  a  manual  de- 
livery of  the  property.    20  Cyc.  1197. 

[2]  The  only  evidence  to  support  the  claim 
of  the  defendant  that  tlie  property  purchased 
subsequent  to  the  execution  and  delivery  of 
the  bill  of  sale  was  the  subject  of  a  gift 
Is  that  instrument.  It  did  not  purport  to 
convey  any  property,  except  what  was  In 
existence  at  the  time  It  was  executed.  Prop- 
erty, In  order  to  be  the  subject  of  a  gift 
Inter  vivos,  must  be  in  esse  at  the  time  the 
attempted  gift  is  made.     20  Cyc.  1212. 

The  Judgment  of  the  district  court  is  set 
aside,  In  so  far  as  it  awards  the  defendant 
the  articles  purchased  by  Mrs.  Ogden  after 
the  execution  of  the  bill  of  sale,  and  the 
cause  remanded,  with  directions  to  enter 
Judgment  in  favor  of  the  plaintiff  for  these 
articles. 

Reversed  In  part,  and  remanded,  with  di- 
rections. 

MUSSER  and  HILL,  JJ.,  concur. 


(5S  Colo.  306) 
KELSEY  y.  NORRIS. 
(Supreme  Court  of  Colorado.     July  1,  1912.) 

1.  Vendob  and  Pcbchaseb  (§  224*)  —  Bona 
Fide  Purchaser— Quitclaim  Deeds. 

A  purchaser  for  value  under  a  quitclaim 
deed  is  as  much  within  the  protection  of  the 
recording  act  (Rev.  St.  1908,  i  694)  as  a  pur- 
chaser under  a  warranty  deed. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §$  469-473;  Dec.  Dig.  f 

2.  Vendob  and  Pttbcbabeb  (§  219*)— Pbiobi- 
TiES  Between  Purohabebs  —  Bdbden  or 
Pboof— TJnbecobded  Deeds. 

In  quieting  title,  it  is  upon  one  Claiming 
under  an  unrecorded  deed  to  show  any  matters 
which  avoid  the  effect  of  a  previously  record- 
ed  deed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {|  45»-460;   Dec.  Dig.  | 

^ly.  J 

Error  to  District  Court,  Phillips  County; 
H.  P.  Burke,  Judge. 

Action  by  Harrison  Norrls  against  W.  D. 
Kelsey.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Reversed  and  remanded. 

John  S.  Bennett,  of  Holyoke,  and  John  F. 
Mall,  of  Denver,  for  plaintiff  in  error.  Mun- 
son  &  Munson,  of  Sterling,  for  defendant  In 
error. 
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BAILET,  T.  Harrison  Korrls,  plaintiff  In 
possession,  brougbt  suit,  praying  to  have  bis 
title  to  the  northwest  quarter  of  section  5, 
township  6  north,  range  43  west,  in  Phillips 
county,  quieted,  against  the  defendant,  W. 
D.  Kelsey.  He  alleges  ownership  in  fee,  and 
that  defendant,  without  lawful  right,  dalms 
an  adverse  title  thereto.  The  defendant  an- 
swered, denying  all  allegations  of  the  com- 
plaint, except  as  to  his  claim  of  an  adverse 
interest  In  the  land,  and  sets  out  that  he 
Is  the  unqualified  owner  thereof,  holding  title 
by  mesne  conveyances  from  the  United  States, 
and  likewise  prayed  that  bis  title  be  quiet- 
ed. There  was  no  further  plea.  The  facts 
are  undisputed.  The  common  source  of  title 
is  John  W.  Owen,  patentee  from  the  United 
States.  On  August  13,  1903,  by  warranty 
deed,  Owen  conveyed  the  premises  to  the 
plaintiff.  In  that  deed  Charity  D.,  wife  of 
John,  joined.  This  deed  was  recorded  Jan- 
nary  2,  1906.  On  December  16,  1905,  Owen, 
by  quitclaim  deed,  conveyed  the  same  prop- 
erty, for  a  recited  consideration  of  $100,  to 
Kelsey.  This  deed  was  recorded  Deciem- 
ber  19,  1906.  Norrls  was  in  possession  of 
the  land  at  the  time  of  the  commencement 
of  the  suit,  but  not  at  the  time  the  defend- 
ant bought  the  land  and  recorded  his  deed; 
it  was  then  vacant  and  unoccupied.  Upon 
the  Issue  of  ownership  thus  tendered,  and 
the  facts  as  above  set  forth,  the  court  found 
for  plaintiff,  and  entered  a  judgment  and 
decree  quieting  title  in  him,  to  recover  which 
the  defendant  brings  the  case  here  on  error. 

[1]  The  question  is,  Did  the  subsequently 
executed  quitclaim  deed  of  Owen  to  Kelsey, 
by  virtue  of  its  prior  recordation,  have  the 
effect  of  conveying  to  bim  the  title  to  the 
land  by  force  of  the  registry  act,  and  there- 
by render  Inoperative  the  prior,  but  subse- 
quently recorded,  warranty  deed  made  by 
the  same  grantor  to  Norrls? 

By  section  694,  Revised  Statutes  1908,  it 
Is  provided: 

"All  deeds,  conveyances,  agreements  In 
writing  of,  or  affecting  title  to  real  estate 
or  any  interest  therein,  and  powers  of  at- 
torney for  the  conveyance  of  any  real  estate 
or  any  Interest  therein,  may  be  recorded  in 
the  office  of  the  recorder  of  the  county 
wherein  such  real  estate  is  situate,  and  from 
and  after  the  filing  thereof  for  record  In 
such  oBice  and  not  before,  such  deeds,  bonds 
and  agreements  in  writing  shall  take  effect 
as  to  subsequent  bona  fide  purchasers  and 
encumbrancers  by  mortgage,  Judgment  or 
otherwise  not  having  notice  thereof." 

In  Bradbury  et  aL  t.  Davis,  5  Colo.  265, 
It  was  held: 

"A  Junior  deed,  if  first  recorded,  has  prior- 
ity over  a  deed  of  older  date  subsequently 
recorded,  unless  the  grantee  in  the  later 
conveyance  had  notice  of  the  prior  unre- 
corded deed.  •  •  •  A  quitclaim  deed  is 
as  effectual  to  pass  the  title  to  real  estate 
as  any  other,  and  the  pnrchaser  accepting 


such  deed,  without  notice  of  prior  rights, 
will  be  as  fully  protected  as  if  his  deed  con- 
tained full  covenants  of  warranty." 

This  proposition  is  reaffirmed  in  Houlahan 
V.  Finance  Cons.  Mining  Co.,  34  Colo.  365, 
82  Pac.  484,  Delta  County  L.  &  C.  Co.  v. 
Talcott,  17  Colo.  App.  316,  68  Pac.  985,  and 
Hallett  V.  Alexander,  60  Colo.  37,  114  Pac. 
490,  34  L.  R.  A.  (N.  S.)  328.  These  deci- 
sions establish,  beyond  controversy,  the  fact 
that  a  purchaser  for  value,  taking  title  by 
quitclaim  deed,  is  as  much  within  the  pro- 
tection of  the  recording  acts  as  a  purchaser 
taking  title  through  warranty  deed. 

[2]  If  the  plaintiff  wished  to  rely  upon 
the  fact,  as  a  defense,  that  the  defendant 
had  notice  of  his  prior  unrecorded  deed,  it 
was  incumbent  upon  him  to  establish  it. 
This  is  equally  true  of  any  other  fact  or 
facta,  which,  if  disclosed,  would  vitiate  the 
quitclaim  deed.  The  subsequent  purchaser 
recorded  his  deed  first.  He  found  a  clear 
and  perfect  title  of  record  in  his  grantor, 
and  had  a  right,  the  land  being  vacant,  to 
rely  upon  such  record.  His  deed  recited  a 
valuable  consideration,  and  contained  all  the 
other  essentials  of  a  valid  conveyance.  The 
deed  was  prima  facie  evidence  of  Its  recited 
facts.  It  is  upon  the  one  claiming  under  the 
unrecorded  deed  to  show  matters,  if  such 
there  are,  which  avoid  and  overcome  the  ef- 
fect of  the  previously  recorded  deed.  To 
hold  otherwise  would  nullify  the  recording 
statute.  To  adjudge  the  unrecorded  warran- 
ty deed  paramount  to  the  recorded  quitclaim, 
where,  as  here,  upon  the  question  of  the 
bona  fides  without  notice  of  the  purchaser- 
under  the  latter  deed,  the  record  is  silent, 
would  be  to  say  that  the  statute,  which 
declares  an  unrecorded  deed  shall  have  no 
effect  as  to  subsequent  bona  fide  purchasers 
without  notice,  is  a  vain  and  empty  thing, 
because  an  Instrument  which  the  statute  ren- 
ders of  no  effect  w^uld  thus  become  a  llye 
and  effective  conveyance^  against  one  con- 
clusively presumed  to  be  such  a  purciiaser, 
in  the  absence  of  a  contrary  showing. 

In  addition  to  the  authorities  cited  from 
this  court  to  support  the  conclusion  here 
reached,  we- also  direct  attention  to  the  fol- 
lowing from  other  states:  Ryder  v.  Bnsh, 
102  111.  338;  Anthony  v.  Wheeler,  130  111. 
128,  22  N.  E.  494,  17  Am.  St.  Rep.  281;  Lov- 
den  V.  Wilson,  233  Bl.  840,  346,  84  N.  B.  245; 
Delano  v.  Bennett,  90  Bl.  533;  Runyon  v. 
Smith  (C.  C.)  18  Fed.  679,  581;  Strong  v. 
Whybark,  204  Mo.  341,  102  S.  W.  968,  12  L. 
R.  A.  (N.  S.)  240,  120  Am.  St  Rep.  710; 
Babcock  V.  Wells,  25  B.  I.  23,  54  Atl.  596, 
105  Am.  St.  Rep.  848;  Wood  v.  Chapin,  18 
N.  T.  509,  67  Am.  Dec.  62;  Fallass  v.  Pierce, 
30  Wis.  443;  Mullins  v.  Butte  Hdw.  Co., 
25  Mont.  525,  65  Pac.  1004,  87  Am.  St  Rep. 
430;  Bannard  v.  Duncan,  79  Neb.  189,  112 
N.  W.  353,  126  Am.  St  Rep.  661;  and  Mowry 
V.  Mowry,  103  Cal.  314,  87  Pac  398. 

The  Judgment  is  reversed  and  the  cause 
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lenuutded  for   farther  proceedings  In   con- 
formity vritb  the  views  herein  expressed. 
Judgment  reversed  and  cause  remanded. 

MDSSER  and  WHITE,  JJ.,  concur. 


(SSColo.  214) 

CLARKE  V,  PEOPLE. 

(Supreme  Goart  of.  Colorado.    June  8,  1912.) 

1  CsnnifAi.  Law  (I  1167*)  —  Appeal  and 
Erbob — ^Habmlkss  Ebrob — Infobmation. 
Where  accused  was  convicted  and  sentenc- 
ed under  three  counts  of  an  information,  and 
the  sentences  were  the  same  and  ran  concur- 
rently, improper  joinder  of  the  counts  was 
harmless,  where  his  conviction  under  one  count 
was  proper  and  legaL 

[Ed.  Note. — For  other  cases,  see  Criminal 
lair.  Cent.  Dig.  §1  3l01,  3103-3106;   Dec.  Dig. 

{ lifer.*] 

2.  CinniTAi.  Law  ({  1167*)— Apfgal  and  Eb- 
BOB — Habitless  Ebbor— Infobuation. 
The  omission  of  the  word  "feloniously" 
from  one  of  three  counts  of  an  information 
was  harmless  error,  where  the  conviction  was 
sustainable  under  the   other  counts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fi^lOl,  3103-3106;  Deo.  Dig. 
I  11^7.*] 

>.  FaI^SE    PBETKNSKa    (|    7*)— WHAT    CONBTI- 

IDTK8. 

Where  a  clairvoyant,  by  a  false  and  fraud- 
ulent representation  made  with  knowledge  of 
its  falsi^  and  with  intent  to  deceive  and  de- 
fraod,  induced  a  woman  to  place  in  his  care 
for  her  own  protection  money  which  he  did  not 
repay,  under  promise  that  he  would  repay  her 
with  mterest,  he  was  guilty  of  false  pretenses. 
[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  H  6-61,  79;   Dec  Dig.  {  7,*] 

4.  CanairAL  Law  ({  371*)— Admissibiutt  or 

EVIDBNCB— SlKILAB  TBANSACTIONB. 

In  the  trial  of  a  clairvoyant  for  obtaining 
money  by  false  pretenses,  evidence  that  he  had 
been  engaged  in  practicing  similar  cheats  with 
other  persons  was  competent  as  tending  to 
prove  a  criminal  intent,  where  the  other  trans- 
actions were  so  connected  in  time  and  nature 
that  the  same  motive  could  be  imputed  to  alL 
[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  fS  830-832;  Dec  Dig.  {  371.*] 

6.  Cbiminai.  Law  ({  1169*)— Appisai,  and  Bb- 

BOB— HABMI.B8B  EBROB— ADMISSION  OP  EVI- 
DENCB. 

In  the  trial  of  one  for  false  pretenses, 
the  admission  of  incompetent  evidence  showing 
other  transactions  by  the  defendant  which  were 
honest  and  legitimate  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  §{  764,  3088,  3130,  3137-3143; 
Dec  Dig.  I  1169.*] 

Error  to  District  Court,  City  and  County 
of  Denver;    George  W.  Allen,  Judge. 

John  Clarke  was  convicted  under  an  In- 
formation charging  false  pretenses,  larceny, 
and  confidence  game,  and  be  brings  error. 
Affirmed. 

J.  Grattan  O'Bryan,  of  Denver  (Mel  Emer- 
son Peters,  of  Denver,  of  counsel),  for  plain- 
tiff in  error.  Benjamin  Griffith,  Atty.  Gen., 
and  Charles  6'Connor,  First  Asst  Atty.  Oen., 
for  the  People. 


OABBERT  J.  Plaintiff  In  error  was 
charged  In  one  information,  in  three  counts, 
with  false  pretenses,  larceny,  and  confidence 
game.  He  was  also  charged  in  four  infor- 
mations with  the  crime  of  confidence  game, 
based  on  four  different  transactions.  All 
these  informations  were  consolidated  for 
trial.  The  accused  was  found  guilty  upon 
each,  and  separate  Judgments  and  sentences 
pronounced,  the  sentences  running  concur- 
rently. 

[1]  It  is  urged  that  the  counts  in  the  in- 
formation containing  three  could  not  proper- 
ly be  Joined,  although  they  were  based  upon 
the  same  transaction,  for  the  reason  that  the 
accused  could  not  be  guilty  of  both  false  pre- 
tenses and  larceny.  This  proposition  need 
not  be  determined.  The  sentences  are  the 
same,  and  run  concurrently,  and,  even 
though  the  accused  was  erroneously  convict- 
ed on  some  of  the  counts,  he  has  not  been 
prejudiced,  if  he  was  properly  and  legally 
convicted  on  any  count,  a  question  to  be  con- 
sidered later.  Imboden  v.  People,  40  Colo. 
142,  90  Pac.  608. 

[2]  The  several  charges  of  the  commission 
of  the  confidence  game  did  not,  as  originally 
drawn,  use  the  word  "feloniously"  In  speci- 
fying the  offense.  This  omission,  it  is  claim- 
ed, rendered  the  informations  with  respect 
to  the  charge  of  the  confidence  game  fatally 
defective.  During  the  progress  of  the  trial 
the  court  permitted  the  prosecution  to 
amend  the  informations  by  inserting  the  word 
"feloniously."  If,  as  contended,  the  absence 
of  "feloniously"  rendered  the  informations 
defective,  and  this  defect  could  not  be  cured 
by  amendment,  then  neither  of  these  propo- 
sitions need  be  considered,  if  It  appears  that 
defendant  was  legally  convicted  of  the 
charge  of  false  pretenses,  or  larceny. 

[3]  The  sufficiency  of  the  testimony  to 
sustain  a  conviction  under  either  informa- 
tion or  count  is  challenged.  We  need  only 
consider  the  one  relating  to  the  charge  of 
false  pretenses.  As  applicable  to  this  case, 
a  false  pretense  is  a  false  and  fraudulent 
representation  made  with  knowledge  of  its 
falsity,  with  intent  to  deceive  and  defraud, 
and  which  is  adapted  to  Induce  the  person 
to  whom  it  is  made  to  part  with  something 
of  value.  12  Ency.  804.  The  pretense  must 
be  calculated  to  deceive  according  to  the 
ability  or  capacity  of  the  person  to  whom  it 
is  made  to  detect  the  falsehood.  Id.  816.  In 
brief,  the  testimony  on  the  subject  of  false 
pretenses  Is  to  the  effect  that  defendant  ad- 
vertised as  a  seer  and  clairvoyant ;  that  this 
advertisement  attracted  the  attention  of  the 
prosecuting  witness,  who  called  on  him,  and, 
on'  bis  representations  as  to  what  he  could  ac- 
complish as  an  alleged  seer  and  clairvoyant, 
and  In  order,  as  be  claimed,  to  prevent  an- 
other from  securing  her  money,  induced  her 
to  loan,  or  let  him  have  it,  which  she  did 
from  time  to  time,  relying  upon  his  repre- 


*rer  other  easM  sm  laune  topic  and  soctlon  NUMBER  In  Dao.  Dig.  ft  Am.  Dig.  Koy  No.  S«riw  ft  Rop'r  Indues 

226P.-8 


Digitized  by 


Google 


114 


125  PACIFIC  REPORTER 


(Colo. 


sentations  that  It  was  necessary  to  do  so  for 
ber  own  protection,  and  that  it  would  be  re- 
paid ber,  with  interest.  In  this  way  defend- 
ant obtained  from  her  about  $175,  only  75 
cents  of  which  was  ever  repaid.  There  can 
be  no  question  regarding  the  falsity  of  the 
representations  made  by  the  defendant.  He 
certainly  knew  them  to  be  false,  and  made 
them  with  intent  to  deceive  and  defraud  the 
witness,  and  thereby  did  deceive  and  de- 
fraud her;  consequently,  we  conclude  the 
testimony  is  ample  to  sustain  a  conviction 
for  false  pretenses. 

[4]  Error  Is  assigned  upon  the  ruling  of 
the  trial  court  permitting  testimony  of  simi- 
lar transactions  with  other  persons  about 
the  same  time  to  be  introduced.  It  was  com- 
petent to  show  that  defendant  had  been  en- 
gaged in  practicing  like,  or  similar,  cheats, 
as  tending  to  prove  a  criminal  Intent,  where, 
as  in  this  Instance,  the  other  transactions 
were  so  connected  in  point  of  time,  and  so 
similar,  that  the  same  motive  could  be  im- 
puted to  them  all.  Housh  v.  People,  24  Colo. 
262,  50  Pac.  1036;  Warford  v.  People,  43 
Colo.  107,  96  Pae.  556.  The  court  expressly 
limited  tills  character  of  testimony  to  the 
question  of  Intent,  and  also  advised  the  jury 
that  testimony  of  other  acts  which  were  not 
similar  should- by  them  be  excluded. 

[6]  There  was  testimony  regarding  mat- 
ters which  the  court  on  the  objection  of  the 
defendant  should  have  excluded,  which,  how- 
ever, in  the  circumstances  ot  this  case,  it 
appears  was  not  prejudicial.  The  testimony 
of  the  prosecuting  witness  was  not  disput- 
ed, except  Inferentlally,  by  the  defendant, 
but  his  version  of  the  transaction  shows  that 
he  practiced  deception  to  obtain  her  money, 
or,  in  effect,  corroborates  her  statement  re- 
lating to  the  representations  made  by  him 
which  induced  her  to  part  with  her  money. 
Perhaps  some  of  the  other  transactions  de- 
tailed were  bona  fide.  Testimony  of  this 
character  was  not  competent,  but  certainly 
the  defendant  could  not  l)e  prejudiced  by 
proof  of  honest  and  legitimate  transactions. 
State  v.  Brady.  100  Iowa,  191,  69  N.  W.  290, 
36  L.  R.  A.  693,  62  Am.  St.  Rep.  560. 

The  judgment  of  the  district  court  is  af- 
firmed. 

Judgment  affirmed. 

MUSSER  and  HILL,  33.,  concur. 


(53  Colo.   266) 

PEOPLE  V.  McDonald. 

(Supreme  Court  of  Colorado.     July  1,  1912.) 

1.  Forgery  (§  14»)— Elements— Injury  from 
Forgery. 

Under  the  statute  making  the  false  makinK 
or  forcing  of  a  check  with  intent  to  defraud 
any  person  or  the  attempt  to  pass  such  check 
as  genuine  with  intent  to  defraud  a  forgery,  a 
person  making  or  attempting  to  pass  such  a 
chock  with  a  fraudulent  intent  is  guiltj^  of  for-  ' 


gery,  although  no  person  is  actually  defrauded 
thereby. 

[Ed.  Note. — For  other  cases,  see  Forgery, 
Cent.  Dig.  §  49;    Dee.  Dig.  §  14.*] 

2.  Forgery    (g  19*)— Uttering  Foboed   In- 
strument. 

Where  a  person  attempted  to  have  cashed 
a  forged  clieck  payable  to  the  order  of  anoth- 
er, the  fact  that  the  check  was  not  indorsed 
did  not  render  the  act  any  less  forgery,  and 
the  exclasion  of  the  check  from  evidence  on 
the  ground  that  it  had  no  legal  efficacy  and  was 
not  the  subject  of  forgery  was  error. 

[Ed.  Note. — For  other  cases,  see  Forgery, 
Dec.  Dig.  S  19.»] 

3.  Forgery  (§  38*)— Intent— Evidence. 

In  a  prosecution  for  attempting  to  pass  a 
forged  check  payable  to  the  order  of  another 
than  accused,  the  fact  that  the  check  was  not 
indorsed  bore  on  the  question  of  intent,  but 
was  not  conclusive,  and  the  intent  could  be 
provad  by  other  evidence.- 

[Ed.  Note. — For  other  cases,  see  Forgery, 
Cent.  Dig.  g  108;    Dec.  Dig.  {  38.*] 

Error  to  District  Court,  City  and  County 
of  Denver;  George  W.  Allen,  Judge. 

William  McDonald  was  acquitted  of  for- 
gery, and  the  People  bring  error.    Reversed. 

Willis  V.  Elliott,  Dlst  Atty.,  John  Borne 
Chiles,  Chief  Deputy  Dlst  Atty.,  and  Dewey 
C.  Bailey,  Jr.,  Deputy  Dlst  Atty.,  for  the 
People. 

GARRIGUES,  J.  1.  In  this  criminal  case 
the  defendant  is  charged  in  the  first  count 
of  the  information  with  attempting  to  pass 
an  alleged  forged  bank  check,  and  in  the 
second  count  with  having  forged  the  instru- 
ment, which  is  as  follows:  "Denver,  Colo., 
Dec.  8th,  1909.  No.  816.  The  Central  Na- 
tional Bank  of  Denver.  Pay  to  the  order 
of  Richard  Wells  $20.95/100  twenty  (20) 
95/100  dollars.  J.  A.  Osner."  December, 
1909,  defendant  entered  the  saloon  of  Peter- 
son, presented  the  check  to  his  bartender, 
and  wanted  to  get  it  cashed.  The  matter 
was  referred  to  Peterison,  who,  after  some 
conversation  with  the  defendant,  told  him 
the  signature  was  not  genuine,  and  turned 
him  over  to  an  officer  without  giving  him 
any  money  and  without  the  check  being  in- 
dorsed. 

After  identifying  the  check  and  showing 
the  circumstances  under  which  the  defendant 
tried  to  cash  it,  the  people  offered  it  in  evi- 
dence. Defendant  objected  on  the  ground 
that  It  had  no  legal  efficacy,  and  was  not  the 
subject  of  forgery  because  it  was  not  in- 
dorsed. The  objection  was  sustained  and  the 
district  attorney,  after  stating  that  he  could 
make  no  case  without  the  check  in  evidence, 
and  the  court,  still  refusing  to  admit  it  rest- 
ed. Whereupon  the  court,  on  defendant's 
motion,  directed  the  jury  to  return  a  verdict 
of  not  guilty,  and  discharged  him.  The  peo- 
ple bring  the  case  here  to  review  the  action 
of  the  district  court. 

[1]  2.  Our  statute  provides  that  every  per- 
son who  shall  falsely  make  or  forge  any 
check  for  the  payment  of  money  with  intent 
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to  prejudice,  damage,  or  defraud  any  per- 
son, or  who  shall  attempt  to  paas  as  true 
and  genuine  any  such  check,  knowing  it  to 
be  forged,  with  Intent  to  prejudice,  damage, 
or  defraud  any  person,  shall  be  deemed  guilty 
of  forgery.  This  statute  embraces  two  defini- 
tions of  forgery:  First,  the  making  of  a 
false  check  with  Intent  to  prejudice,  dam- 
age, or  defraud  another;  and,  second,  at- 
tempting to  pass  it  as  true  and  genuine, 
knowing  It  to  be  false,  with  intent  to  preju- 
dice, damage,  or  defraud  another.  It  will  be 
nnnecessary  in  this  opinion  to  repeat  these 
definitions.  For  brevity  we  will  speak  of 
making  the  check,  or  attempting  to  pass  it. 
Assuming  that  the  check  was  not  true  and 
genuine,  if  the  defendant  made  it  with  the 
above  intent,  be  was  guilty  of  forgery  when 
he  made  It  If  he  attempted  to  pass  It,  he 
was  guilty  of  forgery  when  he  tried  to  do 
that.  It  was  not  necessary  to  constitute  ft 
wmpleted  crime  that  the  check  should  be 
indorsed,  cashed,  or  passed,  or  that  any  one 
should  be  actually  prejudiced  by  it.  Th^ 
crime  did  not  consist  in  realizing  on  the 
fiand.  but  in  making  the  false  check  or  at- 
tempting to  pass  It.  2  Bish.  Crim.  Law,  § 
538. 

[I]  3.  The  district  court  held  there  was  no 
forgery  because  the  check  was  not  Indorsed, 
and  refused  to  admit  It  in  evidence.  It  was 
useless  for  the  prosecution  to  proceed;  no 
case  could  be  made  without  the  check  In 
evidence.  In  this  ruling  the  court  was  clear- 
ly in  error.  It  was  not  necessary  for  the 
people  to  either  allege  or  prove  an  indorse- 
ment of  the  check.  Santollnl  v.  State,  6 
Wyo.  110,  42  Pac.  748,  71  Am.  St.  Rep.  906 ; 
l-eslle  V.  State,  10  Wyo.  10,  65  Pac.  849,  69 
Pac.  2;  1  Bish.  CrIm.  Law,  §  572;  2  BUh. 
Crlm.  Law,  §{  535,  638.  In  the  Santollnl 
Case,  It  Is  said:  "It  does  not  seem  from  the 
authorities  that  it  Is  necessary,  either  in  any 
Indictment  for  forgery  or  for  uttering  forged 
paper,  or  for  passing  the  same,  to  set  out  any 
Indorsements  thereon,  to  show  the  Instru- 
ment to  be  of  apparent  legal  efficacy ;  It  Is 
sufficient  to  charge  that  It  is  a  forged  writ- 
ing, was  uttered  or  passed  with  knowledge 
of  the  forgery,  and  with  Intent  to  defraud." 

[3]  Intent  Is  a  most  material  element  en- 
tering into  the  crime  of  forgery,  without 
which  there  can  be  no  conviction.  Indorse- 
ment is  a  means  of  collection,  and  might  be 
very  satisfactory  and  conclusive  evidence  of 
Intent,  but  the  intent  of  the  defendant  did 
not  necessarily  depend  upon  Indorsement. 
The  prosecution,  if  given  an  opportunity, 
might  have  shown  it  to  the  satisfaction  of 
the  Jnry  beyond  a  reasonable  doubt  by  other 
evidence.  Because  the  forgery  was  detected 
before  indorsement  or  before  any  one  was 
prejudiced  does  not  render  the  act  any  the 
less  criminal.  It  was  for  the  jury  to  say,  in 
connection  with  all  the  evidence  in  the  case, 
what  effect  they  would  give  to  defendant's 


unexplained  possession  of,  and  attempt  to 
pass  a  lately  forged  check,  or.  If  he  made  any 
explanation,  whether  it  was  reasonable. 

4.  The  court  relied  upon  Raymond  v.  Peo- 
ple, 2  Colo.  App.  329.  30  Pac.  504,  in  hold- 
ing that  the  check  had  no  legal  efficacy,  and 
no  one  could  be  prejudiced  by  it  until  It  was 
Indorsed.  But  that  is  not  the  test.  The  test 
is  whether  it  had  apparent  legal  efficacy 
and  was  capable  of  being  used  so  as  to  preju- 
dice others.  The  majority  opinion  in  that 
case  held  the  city  warrant  was  void  and  ab- 
solutely worthless  for  all  purposes  on  Its 
face,  because  it  failed  to  state  a  mandatory 
requirement  of  the  statute,  and  for  this  rea- 
son could  not  be  the  subject  of  forgery ;  that 
Is,  that  the  warrant  showed  upon  its  face 
that  it  could  not  be  used  to  prejudice  any 
one.  There  was  no  material  difference  of 
opinion  on  the  law  of  forgery.  It  was  over 
the  use  that  might  be  made  of  the  warrant  tO' 
defraud  the  city  that  the  judges  differed. 
This  check  violates  no  statute  and  is  not 
void  and  worthless  on  Its  face  for  all  pur- 
poses. On  the  contrary.  It  appears  to  be  a 
good  and  valid  check,  and  may  be  used  to 
prejudice  another  if  it  is  not  genuine.  It  is 
an  ordinary  bank  check,  in  general  use  to 
draw  against  an  account  Ih  a  bank,  and,  if 
genuine,  creates  a  liability.  If  a  forgery,  / 
it  might  be  used  to  prejudice,  damage,  or  de- 
fraud others.  It  was  not  an  innocent  piece 
of  paper  having  no  tendency  to  deceive  or 
prejudice  any  one.  It  was  possible  for  it  to  be 
used  to  prejudice  others,  and,  if  not  genuine, 
was  a  forgery  without  indorsement.  It  was 
the  making  or  attempting  to  pass,  and  not  the 
indorsement  of  the  check,  that  constituted 
the  crime.  Even  If  It  is  true  that  it  could  not 
actually  prejudice  others  until  It  was  Indors- 
ed, that  makes  no  difference,  If  It  was  capa- 
ble of  -being  used  by  indorsement  for  that 
purpose. 

Reversad. 

MUSSER  and  HILL.  JJ.^  concur. 


(53  Colo.  2g2> 
CARTWRIGHT  et  al.  v,  FRESE. 
(Supreme  Court  of  Colorado.     July  1,   1912.) 

Vendor  and  Pdrchaskr  (S  322*)— Nature  of 

Contract — Right  to  Sue. 

PlaintifEs  agreed  in  writing  to  sell  certain 
land  to  defendant  subject  to  the  approval  of 
the  owner,  who  indorsed  her  approval  on  the 
contract  A  deed  running  from  the  owner  to 
defendant  was  delivered,  whereupon  defendant 
paid  all  the  purchase  price  named  in  the  con- 
tract except  $181.19,  which  was  claimed  by 
plaintiffs.  Held,  that  the  transaction  was  a 
sale  between  plaintiffs  and  defendant,  and  the 
owner  having  received  her  full  price  for  the 
property,  which  was  less  than  the  purchase 
price  mentioned  in  the  contract,  plaintiffs  were 
entitled  to  recover  the  balance  from  the  pur-- 
chaser. 

[PM.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  f$  944-947;  Dec.  Dig.  i 
322.*] 
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Error  to  County  Court,  City  and  County 
of  Denver;    George  W.  Dunn,  Judge. 

Suit  by  George  E.  Oartwrlght  and  others 
against  Louis  C  Frese.  From  a  Judgment 
denying  a  directed  verdict  for  plaintiffs,  they 
bring  error.  Reversed  and  remanded,  with 
instructions. 

Stokes  &  Sherman,  of  Denver,  for  plain- 
tiffs in  error. 

MUSSER,  J.  The  plaintiffs  In  error 
brought  suit  before  a  Justice  of  the  peace 
against  the  defendant  In  error  for'what  they 
claimed  was  the  balance  due  on  the  purchase 
price  of  real  estate.  A  contract  had  been 
entered  into  between  the  plaintiffs  and  de- 
fendant similar  to  the  one  construed  in  Cart- 
wright  y.  Ruffln,  43  Colo.  377,  96  Pac.  261. 
A  deed  running  from  the  owner  to  the  de- 
fendant was  delivered  to  the  latter,  and  he 
paid  all  the  purchase  price  named  in  the  con- 
tract except  the  amount  of  $181.19  claimed 
by  the  plaintiffs.  The  owner  Indorsed  her 
approval  of  the  contract  on  the  back  with  a 
receipt  for  $50  on  the  day  following  Its  ex- 
ecution by  plaintiffs  and  defendant  There 
Is  no  dispute  of  any  material  fact  Plain- 
tiffs claimed  that  the  balance  of  the  pur- 
chase money  was  theirs,  to  be  recovered  by 
them.  The  defendant  claimed  that  the  plain- 
tiffs were  agents  of  the  owner,  and  that  the 
balance  belonged  to  and  was  to  be  recovered 
by  the  owner.  The  owner  made  no  claim  to 
the  money;  she  having  received  her  price 
in  fall  for  the  property,  which  was  less  than 
the  pucchase  price  mentioned  In  the  contract 

After  all  the  testimony  had  been  Introduc- 
ed, the  plaintiffs  moved  that  the  court  in- 
struct the  Jury  to  bring  in  a  verdict  In  their 
favor,  which  was  denied.  A  verdict  for  the 
plaintiffs  should  have  been  directed  as  pray- 
ed. There  is  no  necessity  for  again  constru- 
ing the  contract  unless  the  opinion  In  the 
case  of  Cartwrlght  v.  Ruffln,  supra,  is  to  be 
reconsidered,  and  there  Is  no  reason  why 
It  should  be.  The  contract  was  one  of  pur- 
chase and  sale  between  the  plaintiffs  and 
defendant,  and  the  plaintiffs  were  clearly  en- 
titled to  the  balance  of  the  purchase  money. 
The  Judgment  is  therefore  reversed. 

The  defendant  was  to  pay  the  purchase 
price  when  the  deed  was  delivered  to  him. 
That  date  does  not  clearly  appear  from  the 
evidence.  The  suit  in  the  Justice  court  was 
commenced. on  October  4,  1009,  and  the  mon- 
ey was  then  due.  The  cause  is  therefore  re- 
manded, with  instructions  to  the  county 
court  to  vacate  its  Judgment  and  to  enter 
another  in  favor  of  the  plaintiffs  for  the  sum 
of  $181.19,  togetbet  with  legal  interest  there- 
on from  the  4tb  day  of  October,  1909,  and 
costs. 

Reversed  and  remanded. 

GABBERT  and  HILL,  JX,  concur. 


(ES  Colo.  318) 
CARNAHAN  y.  HUGHES. 
(Supreme  Court  of  Colorado.     July  1,  1912.) 

1.  Taxation  d  761*>— Tax  Deed— Validitt 
—Time  of  Sale. 

A  tax  deed,  showing  on  its  face  a  sale  to 
the  county  for  taxes  on  the  first  day  of  the 
general  tax  sole,  is  void. 

[Ed.  Note.— For  other  oases,  see  Taxation, 
Cent  Dig.  $f  1509-1513;    Dec.  Dig.  (  761.»] 

2.  Taxation   (I  761*)— Tax  Deed— Validitt 
— Salb  En  Masse. 

A  tax  deed,  showing  on. its  face  a  sale  of 
numerous  nonoontiguous  tracts  en  masse  for 
a  gross  sum,  is  void. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  it  1509-1513 ;    Dec.  Dig.  {  761.*] 

3.  Taxation    (f   805*)  —  LiuiTATioir   or   Ac- 
tions—Void Deed. 

Rev.  St  1908,  {  6733,  providing  that  no 
action  for  the  recovery  of  land  sold  for  taxes 
shall  lie,  unless  brought  within  five  years  after 
the  execution  and  delivery  of  the  tax  deed,  is 
not  available  against  an  action  on  a  tax  deed 
void  on  its  £ace. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  M  1593-1597;    Dec.  Dig.  (  805.*] 

4.  Taxation   (J   805*)— Action  to  Tbt  Tax 
Title— Limitations— Statute. 

Nor  is  Rev.  St  1908,  {  5733,  a  defense 
to  an  action  brought  merely  to  quiet  title. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  |(  1593-1597;   Dec.  Dig.  |  805.*j 

5.  Adverse  Possession  (§  82*)— Colob  of  Ti- 
tle— Tax  Deed — Limitations. 

The  seven-year  statute  relating  to  posses- 
sion of  land  under  color  and  claim  of  title  does 
not  begin  to  run  in  favor  of  one  claiming  under 
a  tax  deed,  unless  the  deed  is  recorded  seven 
years  before  commencement  of  suit  since  the 
deed  before  record  does  not  purport  to  convey 
title. 

[Ed.  Note. — ^For  other  cases,  see  Adverse  Poa- 
aession,  CentDig.  {g  468-471 ;  DecDig.  {  82.*] 

Error  to  District  Court  Kit  Carson  Coun- 
ty; W.  S.  Morris,  Judge. 

Action  by  D.  Carnahan  against  Albert  C 
Hughes.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Reversed  and  remanded, 
with  instructions. 

P.  B.  Godsman,  of  Denver,  tor  plaintiff  in 
error. 

BAILET,  J.  D.  Carnahan,  as  owner  In  fee, 
brought  suit,  on  December  31,  1907,  against 
defendant  Albert  C.  Hughes,  to  quiet  title 
to  the  northeast  quarter  of  section  8,  town- 
ship 9  south,  range  44  west.  In  Kit  Carson 
county,  alleging  that  the  defendant  claims 
an  adverse  Interest  therein,  which  Is  tin- 
founded  and  without  leg^al  right  The  de- 
fendant for  answer  alleges  that  he  Is  the 
owner  in  fee  and  in  possession;  denies  all 
averments  of  the  complaint,  except  as  to  bis 
claim  of  ownership;  and  sets  up  four  sep- 
arate defenses,  the  second,  third,  fourth  and 
fifth,  respectively,  under  various  limitation 
statutes.  Also  by  cross-complaint  reliance  is 
had  upon  the  same  pleas  of  limitation,  and 
also  upon  title  under  tax  deed  of  date  Octo- 
ber 22,  1898,  recorded  on  the  27th  of  Novem- 
ber, 1901,  praying  to  have  his  title  quleti^ 
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Plaintiff  replied,  denying  the  allegations  of 
the  second,  third,  fourth  and  fifth  defenses, 
and  of  the  cross-complaint,  except  that  he 
olaimed  an  interest  In  the  land.  He  also  al- 
leges that  the  tax  deed  is  void  tor  reasons 
api>parlng  on  its  face,  in  that  it  shows  a  sale 
of  the  premises  for  taxes  to  Kit  Carson  coun- 
ty on  the  first  day  of  the  general  tax  sale, 
and  also  of  non-contiguous  tracts  of  land  en 
masse  for  a  gross  sum.  At  the 'trial  it  was 
i^pulated  that  for  ten  years  prior  thereto, 
and  at  the  commencement  of  the  action,  the* 
land  was,  and  yet  is,  vacant  and  unoccupied. 

Plaintiff  deralgned  title,  through  mesne 
conveyances,  from  the  United  States.  The 
defendant  offered  in  evidence,  to  establish 
title,  the  tax  deed  upon  which  he  counted  in 
bis  pleadings.  It  was  excluded  because  void 
on  its  face.  Then  he  offered  it  in  evidence 
to  support  the  plea  of  the  five-year  statute 
of  limitation,  and  for  the  same  reason  it 
was  again  rejected,  and  as  well  when  offered 
In  support  of  his  plea,  under  claim  and  color 
of  title  in  good  faith,  in  connection  with  the 
payment  of  taxes  for  seven  years,  with  pos- 
session, because  of  the  stipulation  that  the 
land  had  been  during  this  period,  and  yet 
was,  vacant  and  unoccupied.  Then  he  offer- 
ed It,  over  objection,  and  the  court  admitted 
It  to  support  ills  plea  of  claim  and  color  of 
title  to  vacant  and  unoccupied  land,  in  con- 
nection with  proof  of  the  payment  of  taxes, 
as  he  claimed,  covering  a  period  of  seven 
years.  The  court  found 'the  issues  for  the  de- 
fendant and  gave  Judgment  quieting  his  ti- 
tle, to  review  which  plaintiff  brings  the  case 
here  on  error. 

Upon  the  facts,  both  the  limitation  pleas, 
under  our  respective  statutes,  of  claim  and 
color  of  title  and  possession,  with  payment 
of  taxes  for  the  required  time,  were  insuffi- 
cient, because,  during  the  entire  period,  the 
land  was  admittedly  vacant  and  unoccupied. 

[1-4]  The  tax  deed  upon  which  the  defend- 
ant relied  is  plainly  void  on  its  face  for  both 
reasons  assigned:  First  It  shows  a  sale  to 
the  county  for  taxes  on  the  first  day  of  the 
general  tax  sale;  and  Second.  It  shows  the 
!<ale  of  numerous  non-contiguous  tracts  en 
masse  for  a  gross  sum.  Page  r.  GUlett,  47 
Colo.  289,  107  Pac.  290;  Empire  E.  &  C.  Co. 
V.  Lanning,  49  Colo.  458,  462,  113  Pac.  491 ; 
Hughes  V.  Webster,  122  Pac.  789;  and  Clark 
V.  Huff,  49  Colo.  197,  112  Pac.  542.  Since 
ibis  deed  is  void  on  its  face,  the  five-year 
statute  of  limitation,  section  5738,  Revised 
Statutes  1908,  was  unavailable.  Sayre  v. 
Sage,  47  Colo.  559,  108  Pac.  160;  Clark  v. 
Huff,  supra;  Page  v.  Glllett  supra;  and 
Hughes  V.  Webster,  supra.  Nor  is  that  stat- 
ute a  defense  to  an  action  such  as  this, 
brought  merely  to  quiet  title.  Mnnson  t. 
Marks,  124  Pac.  187. 

[5]  Neither  is  the  plea  of  the  seven-year 
statute,  under  claim  and  color  of  title  made 
in  good  faith  to  vacant  and  unoccupied  land. 


a  good  defense  under  the  facts  of  the  case, 
because  the  tax  deed  had  been  recorded  less 
than  seven  years  prior  to  the  commencement 
of  the  suit  This  statute  does  not  begin  to 
run  in  favor  of  one  claiming  under  a  tax 
deed  until  it  is  recorded.  To  make  the  tax 
deed  competent  to  support  the  issue  tender- 
ed it  must  have  been  recorded  seven  years 
before  the  suit  was  begun,  because  it  con- 
veyed no  title,  and  does  not  purport  to  do 
so,  until  recorded ;  nor  would  it,  unrecorded, 
support  a  claim  of  color  of  title.  This  has 
been  flatly  determined  in  the  case  of  Sayre  v. 
Sage,  supra,  based  upon  the  authority  of 
Morris  et  al.  v.  St  Louis  Nat  Bank,  17 
Colo.  231,  29  Pac.  802.  Hughes  v.  Webster, 
supra,  reaffirms  this  principle. 

No  defense  pleaded  was  established  by 
proof,  and  the  finding  and  decree  for  the  de- 
fendant are  «rithout  legal  warrant  The 
judgment  is  reversed  and  the  cause  remand- 
ed, with  instructions  to  enter  judgment  for 
plainUff. 

Reversed  and  remanded  with  instructions. 

MUSSER  and  WHITE,  JJ.,  concur. 

(63  Colo.  2(1) 
TOUNQ  V.  PEOPLE. 

(Supreme   Court  of  Colorado.     July  1,  1912.) 

1.  Cbiminal  Law  (|  977*)— Sentence — Plea. 

Where,  after  a  plea  of  nolo  contendere, 
the  court  ordered  the  cause  to  be  retired  from 
the  docket  on  payment  of  all  costs,  with  leave 
to  the  people  to  arrest  the  defendant  at  any 
time  and  reinstate  the  cause,  such  order  was 
not  an  indefinite  postponement  of  sentence,  so 
long  as  the  term  had  not  expired,  and  the  court 
could  pronounce  sentence  during  the  same  term 
while 'the  costs  remained  unpaid. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S|  2482,  2483,  2488,  2489, 
2492,  2499,  2512;    Dec.  Dig.  §  9T7.*] 

2.  Criminal  Law    (|  275*) —Pleas  — Nolo 
Contendere. 

The  common-law  plea  of  nolo  contendere 
is  allowable,  under  Rev.  St.  1908,  {  19^  au- 
thorizing criminal  trials  according  to  oommon- 
law  rules,  except  as  otherwise  provided. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $  635;  Dec  Dig.  |  275.*] 

Error  to  District  Court,  Costilla  County; 
Charles  C.  Holbrook,  Judge. 

Charles  J.  Young  was  convicted  of  selling 
liquor  without  a  license,  and  he  brings  error. 
Affirmed. 

B.  H.  Elllthorp,  of  San  Luis,  and  B.  0. 
Holt  and  J.  W.  Davidson,  both  of  Pueblo, 
for  plaintiff  in  error.  Benjamin  Griffith, 
Atty.  Gen.,  and  Theodore  M.  Stuart,  Jr., 
Asst.  Atty.  Gen.,  for  the  People. 

OARRIGUES,  J.  1.  April  4,  1910,  three 
informations  were  filed  in  the  district  court 
of  Costilla  county  against  plaintiff  in  error, 
being  cases  numbered  130,  131,  and  132  upon 
the  docket  of  that  court,  charging  him  with 
selling   liquor   without   a   license.     April   5, 
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1910,  he  pleaded  guilty  In  No.  132,  and  nolo 
contendere  in  Nos.  130  and  131,  and  the 
court  entered  an  order  In  No.  131,  which, 
after  reciting  the  withdrawal  of  the  plea  of 
not  guilty,  and  the  tender  of  the  plea  of  nolo 
contendere,  which  was  accepted,  Is  as  fol- 
lows: "And  said  plea  is  accordingly  now  fil- 
ed, and,  the  consequences  and  effects  thereof 
being  by  the  court  here  fully  explained  to 
him,  he  still  persists  therein.  Thereupon  it 
is  ordered  by  the  court  that  this  cause  be 
and  the  same  is  retired  from  the  dockets  of 
this  covat,  upon  the  payment  of  all  costs 
herein,  with  leave  to  the  people  to  have  an 
alias  capias  for  the  arrest  of  the  said  de- 
fendant, C.  J.  Young,  at  any  time,  and  to  re- 
instate this  cause  for  further  proceedings." 
July  12,  1910,  on  motion  of  the  district  at- 
torney, the  court  entered  an  order  reinstat- 
ing the  case,  and,  after  examining  witnesses 
as  to  the  aggravation  and  mitigation  of  the 
offense,  July  13,  1910,  sentenced  the  defend- 
ant to  pay  a  fine  of  $200  and  the  costs  on  his 
plea  of  nolo  contendere,  and  he  brings  the 
case  here  for  review  on  error. 

[1]  2.  The  only  assignment  we  think  it 
necessary  to  consider  is  the  order  entered 
April  5th,  when  the  court  accepted  the  plea 
of  nolo  contendere.  It  is  claimed  it  has  the 
effect  of  an  indefinite  i>ostponement  of  sen- 
tence, and  that  the  sentence  passed  July  13th 
is  void  on  this  account,  under  the  rule  an- 
nounced by  this  court  in  Grundel  v.  People, 
33  Colo.  191,  79  Pac.  1022,  108  Am.  St  Rep. 
75.  In  12  Cyc.  p.  354,  it  is  said:  "A  plea  of 
nolo  contendere,  which  is  still  allowed  in 
some  jurisdictions,  is  an  implied  confession 
of  the  crime  charged,  and,  as  regards  the 
case  In  which  it  is  entered,  is  equivalent  to 
a  plea  of  guilty,  except  that  it  gives  the  ac- 
cused the  advantage  of  not  being  estopped 
to  deny  his  guilt  in  a  civil  action  based  upon 
the  same  facts  as  he  would  be  upon  a  plea 
of  guilty.  If  accepted  by  the  court,  sentence 
is  imposed  as  upon  a  plea  of  guilty." 

[2]  It  is  a  common-law  plea,  and  under 
section  1982,  Revised  Statutes  of  1908,  is  al- 
lowable in  this  state.  Though  a  plea  of 
£;uilty,  still  we  know  that,  in  actual  practice 
in  this  state,  it  is  generally  entered  either 
with  the  express  or  tacit  understanding  of 
the  district  attorney  that  the  court  may  en- 
ter an  order  dismissing  the  defendant  out  of 
court  upon  the  payment  of  costs.  But  it  is 
a  plea  of  guilty  upon  which  sentence  may  be 
Imposed.  If  the  order  of  the  court  had  been 
that  the  defendant  should  be  discharged  out 
of  court  upon  the  payment  of  costs,  and  the 
record  disclosed  ttiat  he  had  complied  with 
the  order  and  was  discharged,  possibly  there 
might  be  some  merit  in  the  contention  that 
the  court  could  not  subsequently  impose  sen- 
tence. But  in  State  T.  Burton,  113  N.  C.  655. 
18  S.  E.  657,  and  in  Re  Black,  52  Kan.  64, 34 
Pac.  414,  39  Am.  St.  Rep.  331,  it  Is  held  that 
any  time  during  the  term  at  which  the  de- 


fendant was  convicted,  before  execution  of 
any  part  of  the  sentence,  the  court  has  pow- 
er to  change,  modify,  or  amend  its  sentence 
in  criminal  cases,  either  In  form  or  sub- 
stance. Tills  order  was  that  the  case  be  re- 
tired from  the  docket  upon  the  payment  of 
costs,  but  reserving  the  right  to  the  people 
to  issue  an  alias  capias  for  the  arrest  of  the 
defendant  and  to  reinstate  the  case  at  any 
time  for  further  proceedings.  "At  any  time" 
would,  of  course,  include  any-  subsequent 
term  of  the  court.  If  that  term  of  court  bad 
been  allowed  to  pass  without  the  defendant 
being  sentenced,  It  may  be,  under  the  doc- 
trine announced  by  this  court  in  the  Orun- 
del  Case,  that  the  order  would  have  had  the 
effect  of  an  indefinite  postponement  of  sen 
tence.  If  sentence  had  been  passed  at  some 
subsequent  term  of  the  court,  then  the  ques- 
tion of  indefinite  postponement  could  be 
raised,  and  the  authorities  cited  by  plaintiff 
in  error  would  be  appropriate. 

But  in  this  case  the  record  does  not  show 
that  the  defendant  complied  with  the  order 
by  paying  the  costs  and  having  the  case  dis- 
missed. A  few  weeks  after  the  order  was 
entered,  but  during  the  same  term  of  court. 
while  the  costs  were  unpaid,  the  court  pro- 
nounced sentence  upon  the  plea  of  guilty.  So 
the  order  of  April  5th  did  not  result  in  an 
indefinite  postponement  of  sentence.  There 
was  no  indefinite  postponement,  because  sen- 
tence was  passed  during  the  tern^  which 
avoids  any  error  that  might  have  arisen  on 
account  of  indefinite  postponement,  had  the 
sentence  been  passed  at  some  subsequent 
term.  The  cases  cited  by  plaintiff  in  error 
are  instances  of  indefinite  postponement  of 
sentence  wherein  the  sentence  was  passed  at 
a  subsequent  term,  in  many  instances  sev- 
eral years  afterwards,  and  by  a  different 
Judge.  No  case  of  indefinite  postponement 
has  been  cited  where  the  sentence  was  pro- 
nounced during  the  term  of  court  at  which 
the  defendant  was  convicted  by  the  Judge 
who  tried  the  case. 

Affirmed. 

MUSSER  and  HILL,  JJ.,  concur. 

(ES  Colo.  268) 

WOSTENBUBG  v.  KARME. 

(Supreme  Court  of  Colorado.     July  1,  1912.) 

Adverse  Possessiow  (§  82*)— Colob  ok  TnxK 
—Tax  Deed. 

A  tax  deed  does  not  give  color  of  title  to 
a  person  ia  possession  thereunder  until  re- 
corded; and  lience  possession  under  such  deed 
is  not  a  defense  to  an  action  to  recover  the 
land,  brought  within  seven  years  after  the  deed 
was  recorded. 

[Ed.  Note. — For  other  cases,  see  Adverse. Pos- 
session, Cent.  Dig.  §§  468-471;  Dec.  Dig.  { 
82.*j 

Appeal  from  District  Court,  Sedgwick 
County;    H.  P.  Burke,  Judge. 
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Action  by  George  C.  Karme  against  Chris- 
Han  Wostenbtirg.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

John  F.  Mall,  of  Denver,  for  appellant. 
Allen  &  "Webster,  of  Denver,  for  appellee. 

GARRIGUE8,  X  Plaintiff  alleges  that  he 
Is  the  owner  and  entitled  to  the  immediate 
possession  of  the  land  in  controversy,  which 
defendant  unlawfully  withholds.  The  first 
defense  is  a  denial,  the  second  pleads  actual 
liossession  under  claim  and  color  of  title 
made  in  good  faith  and  the  payment  of  tax- 
es for  seven  successive  years,  while  the  third 
U  the  same,  except  ttiat  it  alleges  the  land 
Is  vacant  and  unoccupied.  Defendant's  ti- 
tle had  its  inception  in  and  rests  upon  a  tax 
deed  delivered  to  him  March  25,  1901,  and 
recorded  June  3,  1905. 

The  only  question  in  the  case  is  the  valid- 
ity of  this  tax  deed.  It  was  offered  in  evi- 
dence by  the  defendant  as  color  of  title,  to 
which  plaintiff  objected  upon  the  ground 
that  it  did  not  support  color  of  title,  be- 
cause it  had  not  been  recorded  seven  years 
prior  to  bringing  the  suit  The  objection 
was  sustained.  In  this  ruling  the  trial  court 
was  right  This  court  has  held  that  the 
seven-year  statute  of  limitations  does  not 
commence  to  run  against  a  tax  deed,  relied 
upon  as  color  of  title,  until  the  deed  Is  re- 
corded. It  being  only  four  years  from  the 
time  the  tax  deed  was  recorded  to  the  bring- 
ing of  this  suit,  it  follows  that  the  deed  does 
not  support  claim  and  color  of  title.  Sayre 
V.  Sage.  47  Colo.  560,  108  Pac.  160. 

Affirmed. 

MUSSER  and  HILC,  JJ.,  concur. 


(33  Colo.  254) 

nRFNSTEIN    T.    CITY    OF    FT.    COLLINS 

et  al. 
(.Supreme  Court  of  Colorado.     July  1,  1912.) 

1.  Injunction  (|j  105*)— Chimin ai.  Prosecu- 
tion—Invai-iditt  or  Ordinance. 

A  coart  of  equity  will  not  enjoin  a  proa- 
pcution  for  the  violation  of  a  city  ordinance 
'>a  the  ground  of  its  invalidity,  unless  neces- 
sary to  protect  a  party  from  oppressive  and 
vexations  litigation,  and  then  only  after  the 
f-ontroverted  right  has  been  determined  in  his 
favor  in  a  previous  action,  since  the  invalidity 
of  the  ordmance  taay_  be  presented  as  a  de- 
fense to  the  prosecution. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  {§  178,  179;    Dec.  Dig.  §  105.»] 

2.  Injunction  (§  105*)— Subjects  of  Relief 
—Prosecutions— IRKEPARABLE  Injury. 

A  prosecution  for  violating  a  city  ordi- 
nance will  not  be  enjoined  on  the  ground  of 
irreparable  injury,  unless  it  clearly  appears 
hy  the  complaint  that  such  would  be  the  re- 
sult of  the  prosecution,  since  the  court  will 
not  assume  that  the  ordinance  would  be  sus- 
tained if  Invalid  or  that  city  officers  would 
wntinue  to  harass  defendant  with  further 
prosecutions  if  acquitted  on  that  ground. 

IKd.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  f§  178,  179;    Dec.  Dig.  $  105.*] 


3.  Injunction    (8   105*)— Subjicts   of  Re- 
lief—Multiplicity OF  Suits. 

Prosecution  for  violating  a  city  ordinance 

claimed  to  be  invalid  will  not  be  enjoined  on 

the  ground  of  the  prevention  of  a  multiplicity 

of  suits. 
[Ed.  Note.— For  other  cases,  see  Injunction, 

Cent.  Dig.  U  178,  170;    Dec.  Dig.  |  105.*] 

Error  to  District  Court,  Larimer  County: 
Ilarry  P.  Gamble,  Judge. 

Action  for  injunction  by  B.  Brunstein 
agaiust  the  City  of  Ft.  Collins  and  others. 
Demurrer  to  complaint  sustained,  and  com- 
plainant brings  error.    ASirmed. 

Fred  W.  Stow,  of  Ft  Collins,  Frank  Ia. 
Moorbead,  of  Boulder,  and  Homer  S.  Ste- 
phens, of  Ft  Collins,  for  plaintiff  in  error. 
Paul  W.  Lee,  of  Ft  Collliis,  for  defendants 
in  error. 

HILL,  J.  The  plaintiff  In  error,  who  was 
the  plaintiff  below.  Instituted  this  action  for 
the  purpose  of  restraining  the  officers  of 
the  dty  of  Ft  Oolllns  from  attempting  to 
enforce  the  provisions  of  an  ordinance  of 
that  city,  pertaining  to  soliciting  and  receh 
Ing  orders  for  Intoxicating  liquors.  The  sub- 
stance of  his  complaint  necessary  to  consid- 
er is  that  he  has  been  engaged  in  soliciting 
and  receiving  of  persons  within  the  city  of 
Ft.  Collins  orders  for  spirituous  and  fer- 
mented liquors  of  all  kinds,  and  has  been 
and  now  is  so  engaged  as  agent  And  em- 
ploye of  certain  persons  of  the  city  of  Den- 
ver; that  on  June  20,  1910,  there  was  duly 
passed  and  adopted  a  certain  ordinance  for 
the  city  of  Ft.  Collins  which  provided,  among 
ottter  things,  that  whoever  shall  solicit  any 
person  to  purchase,  or  shall  receive  an  or- 
der for  sale,  or  shall  deliver  for  the  purpose 
of  evading  any  of  the  provisions  of  the  stat- 
utes concerning  local  option  (being  chapter 
86  of  the  Revised  Statutes  of  Colorado  of 
1908),  any  spirituous  or  fermented  liquors 
or  intoxicating  drinks  of  any  kind,  or  any 
article  used,  or  sold  as  a  beverage  in  the 
composition  of  which  whisky,  brandy,  high 
wines,  or  alcohol  or  any  spirituous  or  fer- 
mented liquors  shall  be  an  Ingredient,  at  any 
place  within  the  corporate  limits  of  the  city 
of  Ft  Collins,  or  at  any  place  within  one 
mile  of  the  corporate  limits  thereof,  shall 
be  deemed  guilty  of  an  offense,  and  upon 
conviction  shall  be  fined  In  a  sum  not  less 
than  $50  nor  more  than  $300;  that  at  an  elec- 
tion held  In  said  city  In  April,  1909,  there 
was  legally  submitted  at  all  the  wards  in- 
cluded therein  the  proposition  of  whether  the 
said  political  divisions  should  become  anti- 
saloon  territory  under  the  provisions  of  the 
local  option  act  approved  March  25,  1907 
(Laws  1907,  p.  495);  that,  as  a  result  of  said 
election,  the  entire  city  became  anti-saloon 
territory ;  that  by  the  terms  of  the  local  op- 
tion law  after  its  adoption  In  said  city  all 
power  and  authority  theretofore  vested  lu 
the  city  for  prohibiting,  regulating,  and  con- 
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trolling  the  selling  and  giving  away  of  In- 
toxicating Uqnors,  etc.,  was  repealed  and 
withdrawn  and  withheld  from  the  city,  and 
that  all  power  In  said  matters  theretofore 
vested  in  the  city  was  suspended,  and  that  all 
ordinances  of  the  city  existing  at  the  time 
of  the  adoption  of  the  local  option  law,  as 
well  as  all  ordinances  since  passed  which 
related  to  said  subject,  became  suspended; 
that  the  city  authorities  were  divested  of  all 
right  to  enforce  the  ordinance  above  set 
forth;  that  the  local  option  act  has  continu- 
ously been  in  force  in  said  city;  that  the 
plaintiff  had  established  an  extensive  busi- 
ness in  the  dty  In  the  solicitation  and  receiv- 
ing of  orders  for  liquors  as  described  in  the 
ordinance,  etc.,  upon  which  he  depends  for 
his  livelihood;  that  the  defendants  as  execu- 
tive, prosecuting,  and  police  officers  of  the 
city  threaten  that  they  will  enforce  the  or- 
dinance by  causing  the  arrest  of  the  plalntifT 
for  each  violation  thereof,  and  thereby  force 
and  compel  him  to  desist  and  abandon  said 
business;  that  be  will  thereby  suffer  great 
and  irreparable  injury  and  damages  if  said 
threats  are  carried  out ;  that  he  will  be  com- 
pelled to  quit  and  abandon  said  business; 
that  the  damage  to  him  would  be  incapable 
of  ascertainment  and  that  he  would  have  no 
redress  at  law;  that  he  would  be  subjected 
to  a  multiplicity  of  suits  and  harassed  and 
annoyed  thereby  and  put  to  the  expense  and 
annoyance  of  defending  them ;  that,  unless 
the  defendants  are  enjoined,  they  will  be 
acting  without  the  scope  of  their  power  and 
authority,  and  that  he  has  no  sufficient,  com- 
plete, or  adequate  remedy  at  law.  The 
prayer  was  for  a  temporary,  and  thereafter 
permanent,  restraining  order.  The  defend- 
ants demurred  upon  the  ground  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  demurrer 
was  sustained.  The  plaintiff  brings  the  case 
here  for  review  upon  error. 

A  somewhat  similar  ordinance  to  the  one 
here  being  attaciced  was  held  good  in  the 
case  of  Brunstein  v.  People  ex  rel.  Town  of 
Windsor,  47  Colo.  10,  105  Pac.  857.  It  is 
conceded  under  the  ruling  in  that  case  that 
this  ordinance  would  be  valid,  were  It  not  for 
the  fact  that  the  provisions  of  the  local  op- 
tion act  were  brought  into  force  In  the  city 
of  Ft  Collins,  in  April,  1909,  by  virtue  of 
which  fact  It  is  alleged  it  thereafter  became 
the  exclusive  law  within  the  city,  and  that 
all  ordinances  thereafter  passed  concerning 
the  question  of  intoxicating  liquors  were  ab- 
solutely null  and  void,  and  that  the  defend- 
ants in  error  are  without  any  power  or  au- 
thority to  enforce  such  ordinances. 

ri-3]  We  find  It  not  only  unnecessary,  but 
also  improper  In  this  kind  of  a  case,  to  pass 
upon  the  validity  of  this  ordinance.  In  Den- 
ver V.  Beede,  25  Colo.  172,  54  Pac.  624,  this 
court  held  that  a  court  of  equity  will  not,  by 
injunction,  restrain  a  prosecution  at  law 
when  the  question  is  the  same  at  law  as  in 


equity,  except  wb^e  it  Is  necessary  to  pro- 
tect a  party  from  oppressive  and  vexatious 
litigation,  and  then  only  after  the  contro- 
verted right  has  been  determined  in  a  pre- 
vious action  in  favor  of  the  party  applying 
for  the  Injunction;  that  an  Injunction  will 
not  issue  to  restrain  a  prosecution  for  viola- 
tion of  a  city  ordinance  on  the  ground  that 
the  ordinance  is  Invalid,  as  the  invalidity  of 
the  ordinance  may  be  presented  as  a  defense 
to  the  prosecution;  that  a  prosecution  for  vio- 
lating a  city  ordinance  will  not  be  enjoin- 
ed on  the  ground  of  irreparable  Injury  or  to 
prevent  a  multiplicity  of  suits  unless  It  clear- 
ly appears  by  the  allegations  of  the  com- 
plaint that  such  would  be  the  result  of  the 
prosecution;  that  a  court  of  equity  will  not 
assume  that  the  court  before  whom  the  pros- 
ecution Is  bad  will  sustain  the  ordinance,  if 
invalid,  nor  that  the  city  officers  will  con- 
tinue to  harass  the  defendant  with  further 
arrests  if  acquitted  on  that  ground.  It  is 
nowhere  alleged  that  this  ordinance  has  ever 
been  declared  invalid  by  any  court.  We  see 
no  distinction  between  the  case  under  con- 
sideration and  the  one  above  referred  to. 
It  was  thereafter  followed  by  this  court  in 
the  cases  of  Olympic  Athletic  Club  v.  Speer 
et  al.,  29  Colo.  158,  67  Pac.  161;  and  Colorado 
Athletic  Association  v.  Speer  et  al.,  29  Colo. 
161,  67  Pac.  1129.  The  reasons  announced 
in  Denver  v.  Beede,  supra,  are  full,  com- 
plete, and  convincing,  and  all  that  could  be 
given  here.  The  question  appears  to  be  stare 
decisis  in  this  jurisdiction. 

The  judgment  is  accordingly  affirmed. 

Affirmed. 

MUSSER  and  OABBKRT,  JJ^  concur. 


(S3  Colo.  246) 
AMES  V.  NOSTRUM. 

(Supreme  Court  of  Colorado.    July  1,  1912.) 

1.  Justices  of  thb  Peace  (J  202*)— Review 
— Cebtiorabi. 

A  petition  for  certiorari  to  review  a  Jus- 
tice's judgment  against  petitioner,  which  al- 
leges that,  prior  to  and  on  the  day  of  the  ren- 
dition of  the  judgment,  petitioner  as  defendant 
specially  appeared  before  the  justice  and  ob- 
jected to  the  summons,  on  the  ground  that  pe- 
titioner was  incorrectly  designated  therein, 
and  the  return  day  thereof  was  a  designated 
number  of  days  more  than  the  maximum  time 
limited  by  law,'  but  which  does  not  show  how 
petitioner  was  incorrectly  named,  and  which 
does  not  allege  the  date  of  the  summons,  nor 
the  return  date  designated  therein,  is  insuffi- 
cient to  annul  the  judgment 

[EM.  Note. — ^For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §§  778-789;   Dec  Dig.  { 

2.  PLEA.DINO  (§  1 8* )— Personal  Actions  — 
IREquisiTES  OF  Pleadings. 

In  personal  actions  the  pleadings  must 
allege  the  day,  month,  and  year  when  each 
traversable  fact  occurred. 

[Ed.   Note. — For  other  cases,   see  Pleading, 
Cent  Dig.  {  39;    Dec.  Dig.  {  ia»] 
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8.  JvsncEB  or  thk  Peace  (|  194»)— Jtjdg- 
KEHT — Review — Remedies. 

A  defendant  in  a  justice's  coart,  who 
ma  served  with  Hummons,  and  who  appeared 
before  the  justice  prior  to  and  on  the  day  of 
the  entry  of  the  judgment,  and  who  Isnew  of 
the  entry  of  the  judgment,  may  not  under  Rev. 
St.  1908,  i  3840,  bring  certiorari  for  the  re- 
moval of  the  judgment  to  the  county  court, 
on  the  ground  that  he  was  improperly  desig- 
nated in  the  summons,  bat  his  remedy,  if  any, 
is  by  appeal. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  |{  774,  775;  Dec  Dig. 
|194.»] 

Error  to  Summit  County  Cotirt;  D.  W. 
Fall,  Judge. 

Certiorari  by  Edward  Nostrum,  alias  Ed- 
ward Norstrom,  against  James  Ames,  for 
the  removal  of  a  judgment  of  a  justice's 
court  to  the  county  court  There  was  a 
judgment  annulling  the  Justice's  judgment, 
and  defendant  brings  error.  Reversed  and 
remanded. 

Jos.  W.  Clarke,  of  Leadville,  for  plaln- 
tlir  In  error. 


WHITE,  J.  November  27,  1900,  plaintiff 
in  error  obtained  judgment  against  defend- 
ant In  error  in  the  court  of  a  justice  of 
the  peace  of  the  county  of  Summit  Feb- 
ruary 23,  1910,  the  defendant  in  error  filed 
a  petition  in  the  county  court  of  Summit 
county,  praying  that  the  action  In  which 
tbe  judgment  was  rendered  be  removed 
from  the  Justice  conrt  to  the  county  court 
by  a  writ  of  certiorari,  which  was  ac- 
cordingly done. 

Plaintiff  in  error  thereupon  filed  a  mo- 
tion to  quash  the  writ  of  certiorari,  claim- 
ing that  the  petition  therefor  was  insuffi- 
cient to  warrant  the  court  in  issuing  the 
same.  The  motion  was  overruled,  and 
thereupon  plaintiff  asked  that  the  cause  pro- 
ceed to  trial  de  novo.  The  request  for  tri- 
al de  novo  was  disallowed,  the  Judgment  of 
the  Justice  of  tbe  peace  annulled,  and  the 
costs  assessed  against  the  plaintiff,  who 
brings  the  matter  here  for  review. 

[1]  The  petition  for  the  writ  of  certiora- 
ri shows  that  on  November  27,  1909,  Judg- 
ment was  rendered  in  favor  of  plaintiff  in 
error;  that,  prior  to  and  on  the  same  day 
the  judgment  was  rendered,  defendant  in 
error  specially  appeared  before  the  Justice 
of  the  peace  and  objected  to  tbe  summons 
Issued  in  the  case,  upon  the  ground  that 
defendant  was  incorrectly  and  Improperly 
designated  and  named  therein,  and  the  re- 
turn day  thereof  was  a  designated  number 
of  days  more  than  the  maximum  time  lim- 
ited by  the  statute;  that  because  of  such 
matters  "said  judgment  is  erroneous  and  im- 
Just  to  your  petitioner;  and  that  it  was  not 
In  the  power  of  your  petitioner  to  appeal 
from  said  judgment  in  said  cause.  Inasmuch 
as  tlie  taking  of  said  appeal  would  consti- 


tute a  waiver  on  the  part  of  your  petitioner 
of  the  defects  In  said  summons." 

The  petition  Is  wholly  Insufficient  Where- 
in and  how  petitioner  was  Incorrectly  and 
improperly  designated  and  named  in  the 
summons  is  not  disclosed,  and  the  allegation 
as  to  the  return  day  of  the  summons  is  no 
more  than  a  conclusion  oif  the  pleader.  The 
petition  neither  alleged  the  date  the  sum- 
mons was  issued,  nor  the  return  day  desig- 
nated therein.  It  is  therefore  lacking  In 
that  certahity  as  to  time,  which  the  funda- 
mental rules  of  pleading  require  to  be  al- 
leged in  reference  to  traversable  facts. 

[J]  "In  personal  actions  the  pleadings 
must  allege  the  time,  that  Is,  the  day, 
month,  and  year  when  each  traversable  fact 
occurred."  Andrews'  Stephen's  Pleading,  | 
194. 

[3]  Moreover,  it  is  clear  that  it  was  with- 
in the  power  of  defendant  in  error  to  take 
an  appeal  in  the  ordinary  way.  He  was 
served  with  the  summons  and  appeared  be- 
fore the  justice  prior  to  and  on  the  day  of 
entry  of  the  Judgment  The  fact  if  it  be 
true,  that  he  was  improperly  designated  and 
named  In  the  sumnions.  Is  of  no  concern. 
He  was  as  truly  served  with  the  summons 
as  if  be  bad  been  served  by  his  right  name. 
Van  Buren  v.  Posteraro,  45  Colo.  588,  592, 
102  Pac.  1067,  132  Am.  St  Rep.  199.  Fur- 
thermore, he  knew  the  Judgment  was  enter- 
ed, and  had  every  opportimlty  to  appeal 
therefrom,  if  he  desired.  A  petition  to  re- 
move a  cause  from  a  Justice  of  the  peace  to 
the  county  court  by  the  writ  of  certiorari 
must  present  some  sufficient  reason  for  not 
resorting  to  appeal.  Austin  v.  Busli,  11 
Colo.  198,  17  Pac.  501.  It  must  contain  the 
essential  facts  the  law  requires  to  be  stated 
therein  before  the  writ  can  lawfully  Issue. 
Section  3840,  R.  S.  1908;  Small  et  aL  v. 
BlBchelberger,  7  Colo.  563,  4  Pac.  1195. 

The  Judgment  of  the  county  court  was 
wrong,  and  Is  therefore  reversed,  and  the 
cause  remanded,  with  instructions  to  quash 
the  writ  of  certiorari  and  set  aside  the  pro- 
ceedings thereon.  Mr.  Justice  MUSSBR 
and  Mr.  Justice  BAILEY  concur,  the  form- 
er placing  his  conclusion  solely  upon  the 
ground  that  petitioner  had  a  remedy  by  ap- 
peal. 

Judgment  reversed  and  remanded. 

MtrSSER  and  BAILET,  JJ.,  concur. 


OOo.  Mt) 


LALONDE  ▼.  NEAIi, 


(Supreme  Court  of  Colorado.     July  1,  1912.) 

JtJSTICES    OF    THE    PEACB    (J    166*)— APPEAL— 

Jtjbisdiction  of  County  Coubt— Necessi- 

TT  OF  Evidence. 

Rev.  St.  1908,  {  3855,  provides  that.  If 
it  appears  on  an  appeal  to  a  county  court  from 
a  justice  that  the  justice  had  no  jurisdiction 
of  the  subject-matter  of  the  suit,  it  shall  be 
dismissed.     On  an  appeal  from  a  justice  to  a 
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county  court,  the  transcript  of  the  justice 
showing  a  dismissal  as  in  excpss  of  the  juris- 
diction was  filed,  but  no  evidence  was  intro- 
duced going  to  that  fact.  Heli  that,  as  the 
county  court  is  not  a  conrt  of  review,  its 
dismissal  of  the  cause  on  the  evidence  ad- 
duced before  the  justice  was  improper. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  |§  638-646;  Dec.  Dig.  | 
166.*] 

Error  to  Chaffee  County  Court;  Joseph 
Newltt,  Judge. 

Replevin  by  Arthur  Lalonde  against  J.  H. 
Neal.  From  a  judgment  of  a  Justice  for 
defendant,  plaintiff  appealed  to  the  county 
court,  and  from  the  sustaining  of  a  motion 
therein  to  dismiss  he  brings  error.  Revers- 
ed and  r^nanded. 

Harry  L.  McGinnls,  of  Buena  Vista,  for 
plaintiff  in  error. 

HILI^  J.  This  was  a  suit  In  replevin, 
brought  before  a  justice  of  the  peace.  The 
judgment  was  for  the  defendant  for  the  rea- 
son, as  shown  by  the  justice's  transcript 
flled  in  the  county  court,  that  from  the  evi- 
dence it  appeared  to  him,  and  he  so  found, 
that  the  value  of  the  property  replevied 
was  in  excess  of  $300,  upon  account  of  which 
he  had  no  jurisdiction  to  try  the  case.  The 
plaintiff  appealed  to  the  county  court  The 
defendant  moved  to  strike  the  cause  from 
the  records  for  want  of  Jurisdiction  of  the 
county  court  This  motion  was  sustained. 
The  judge  gave  as  his  reason  that  it  was 
clearly  made  to  appear  to  his  satisfaction 
from  the  transcript  that  said  Justice  pro- 
ceeded to  the  trial  of  said  cause,  and  that 
the  sworn  evidence  offered  and  given  be- 
fore liim  (the  Justice  of  the  peace)  disclosed 
the  fact  that  the  property  sought  to  be  re- 
plevied was  largely  In  excess  of  the  value  of 
$300;  that,  as  the  Justice  had  no  Jurisdic- 
tion, the  county  court  acquired  none  by  ap- 
peal. There  was  nothing  filed  with  the  mo- 
tion to  support  the  contention  that  the  coun- 
ty court  was  without  Jurisdiction.  The  only 
presumption  to  support  it  was  the  fact  that 
the  Justice  had  so  held  from  the  evidence 
introduced  in  his  court 

Section  3854,  Revised  Statutes  1908.  pro- 
vides that  aU  appeals  before  the  county 
court  stiall  be  heard  and  determined  in  a 
summary  way  according  to  the  justness  of  the 
case  without  pleadings  in  writing.  Section 
.1855,  following,  reads:  "If  it  shall  appear, 
however,  that  the  Justice  had  no  Jurisdiction 
of  the  subject-matter  of  the  suit,  the  same 
shall  be  dismissed  at  the  cost  of  the  plain- 
tiff." It  is  true  that,  if  the  Justice  had  no 
Jurisdiction,  the  county  court  acquired  none 
by  appeal;  but  upon  appeal  this  is  not  to 
be  determined  by  the  findings  of  the  Jus- 
tice's court.  The  county  court  is  not  a  court 
of  review.  The  evidence  taken  in  the  Jus- 
tice's court  is  not  before  the  county  court 
Whether  the  Justice  had  Jurisdiction  upon 


account  of  the  value  of  the  property  belu:; 
in  excess  of  $300  is  one  of  the  matters  to 
be  determined  by  the  county  court  upon  evi- 
dence to  be  Introduced  In  that  court.  Lee 
V.  Ralston,  1  Colo.  5;  Downing  v.  Florer  et 
al.,  4  Colo.  209;  Behymer  v.  Nordloh,  12 
Colo.  352,  21  Pac.  37.  The  county  court 
received  no  evidence  as  to  the  value  of  the 
property.  It  sliould  have  tried  the  case  de 
novo,  and  from  the  evidence  Introduced  be- 
fore it  have  passed  upon  and  determined 
the  value  of  the  property,  and,  If  It  found 
from  the  evidence  that  the  value  exceeded 
$300,  the  action  should  have  been  dismissed ; 
otherwise  it  should  have  been  disposed  of 
upon  its  merits. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

Reversed. 

MUSSER  and  GABBERT,  JJ.,  concur 


(5S  Colo.  290> 

WATKINS  et  aL  y.  ADAMS. 
(Supreme  Court  of  Colorado.    July  1,  1912.) 

1.  Witnesses     (§     152*)  —  Coupetbrct  — 
Tbaksaction  with  Deceaseo  Pxbsonb. 

One  suing  a  surviving  partner  for  services 
rendered  under  a  contract  of  employment  made 
with  the  deceased  partner  is  incompetent,  un- 
der Rev.  St.  1908,  }  7269,  to  testify  to  conver- 
sation with  the  deceased  partner  establishing 
the  contract,  had  in  the  absence  of  the  surviv- 
ing partner. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  Si  658,  659;   Dec.  IXg.  $  152.*] 

2.  Pabtnbrsrip  (J  247*)— Firm  Liabilities. 

A  liability  for  services  rendered  under  a 
contract  with  the  administratrix  of  a  deceased 
partner  is  not  a  liability  of  the  firm  dissolved 
ipso  facto  by  the  death  of  the  partner. 

[Ed.  Note. — For  other  cases,  see  Partnership. 
Cent  Dig.  IS  524-528;   Dec.  Dig.  {  247.*] 

Error  to  Teller  County  Court;  Thornton 
H.  Thomas,  Judge. 

Action  by  Charles  Adams  against  William 
H.  Watkins  and  another,  surviving  partners 
of  Hlgbee  &  Watkins,  a  copartnership.  There 
was  a  judgment  for  plaintiff,  and  defendants 
bring  error.     Reversed  and  remanded. 

Fred  L.  Shaw,  of  Cripple  Creek,  for  plain- 
tiffs in  error. 

BAILEY,  J.  [1]  The  action  is  against  sur- 
viving partners  to  recover  for  services  said 
to  have  been  rendered  by  plaintiff,  under 
a  contract  of  employment,  made  with  the 
deceased  member  thereof.  The  only  witness 
sworn  was  the  plaintiff,  who,  to  prove  the 
contract  and  fix  liability  upon  the  partner- 
ship, was  allowed  to  testify,  over  objection, 
to  conversations  between  himself  aud  the 
deceased  partner.  The  contract  and  the 
terms  thereof  were  established  by  these  con- 
versations alone.  Objection  to  this  testimo- 
ny was  made  under  section  7269,  Revised 
Statutes  1908,  which  is  as  follows: 

"Conversation  of  deceased  partner — When 
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admitted. — Sec.  4.  That  in  any  action,  suit 
or  proceeding,  by  or  against  any  surviving 
partner  or  partners,  joint  contractor  or  con- 
tractors, no  adverse  party  or  person  adverse- 
ly interested  in  the  event  thereof,  shall,  by 
virtae  of  section  one  of  this  act,  be  rendered 
a  competent  witness  to  testify  to  any  ad- 
mission or  conversation  by  any  deceased 
I«Ttner  of  Joint  contractor,  unless  some  one 
or  more  of  the  surviving  partners  ■  or  Joint 
contractors  were  also  present  at  the  time  of 
such  admission  or  conversation." 

There  Is  no  attempt  to  show  that  these 
conversations  were  had  in  the  presence  of 
the  surviving  partners  or  either  of  them, 
or  that  either  had  knowledge  of  them;  In- 
deed, there  Is  no  such  claim.  Under  the  clr- 
i-nmstances  disclosed  this  evidence  was,  by 
the  express  terms  of  the  statute,  inadmis- 
sible. The  purpose  of  the  statute  is  wise  and 
n-holesome,  to  the  end  that  a  surviving  co- 
partner may  be  protected  from  Injury  and 
wrong,  which  otherwise  might  easily  be  per- 
petrated. Since  the  alleged  claim  is  sup- 
ported by  Improper  and  incompetent  testi- 
mony only,  the  judgment  In  favor  of  plain- 
tiff was  unwarranted. 

In  discussing  this  statute  in  Savard  y. 
Herbert,  1  Colo.  App.  at  page  44T,  29  Pac. 
4<>2,  the  court  said: 

"Section  3643,  Gen.  St  1883  (R.  S.  1908, 
$  7269),  clearly  indicates  that  where  the 
i^uit  la  brought  against  any  surviving  part- 
ner or  Joint  contractor,  that  the  testimony 
relative  to  any  admission  or  conversation  by 
tbe  deceased  person  or  joint  contractor  shall 
not  be  admitted  unless  some  one  or  more 
of  the  surviving  partners  or  joint  contrac- 
tors Kore  present  at  the  time  of  the  admis- 
*ion  or  conversation." 

[I]  The  record  further  shows  that  a  por- 
tion at  least,  but  bow  much  it  does  not  dis- 
''tose,  of  the  judgment  recovered  was  for 
services  rendered  after  the  death  of  Hlg- 
bee,  under  an  independent'  contract  with 
Mrs.  Hlgbee,  as  administratrix  of  tbe  estate 
of  her  husband.  Upon  no  theory  could  a 
liability  for  such  service  be  legally  fastened 
upon  the  partnership,  which  had  been  dls- 
wlved  ipso  facto  by  the  death  of  Hlgbee. 

For  the  reasons  stated  the  judgment  must 
be  reversed.  It  is  so  ordered  and  tbe  cause 
remanded. 

MUSSER  and  WHITE,  33.,  concur.      , 

0i  Colo.  1$0) 

HANCOCK  ▼,  CENTRAL  SHOE  &  CLOTH- 
ING CO.  et  al. 

(Supreme  Court  of  Colorado.    June  3,  1912.) 

1.  LANDT.OBD  AND  TENANT  (j  116*)— CHANGE 

o»  Tenancy— Notice  bt  tenant. 

Notice  by  a  tenant  at  tbe  expiration  of  a 
lease  that  its  continued  occupancy  was  a  ten- 
ancy from  month  to  month  was  insufficient  to 
establish  that  the  tenancy  was  different  from 


what  it  in  fact  was  under  the  holdover  after 
tbe  termination  of  the  lease. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  |$  382-388,  395-^M)0; 
Dec.  Dig.  i  116.*] 

2.  Landloed    and    Tenant    (J    110*)- Ter- 
mination OF  Term— Notice  to  Quit. 

Under  Rev.  St.  1908,  §  2606,  relating  to 
notices  regarding  the  termination  of  tenancies, 
a  tenant  in  possession  under  a  letting  from 
year  to  year  may  quit  at  the  end  of  any  year 
without  serving  notice  of  his  intention  to  do  so. 
[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  H  882-^88,  395-400; 
Dec.  Dig.  §  116.*] 

3.  Landlord   and   Tenant    (S   196*)— Ter- 
•   mination  op  Tenanot—Repaibs— Contin- 
ued Occupancy— Effect. 

A  landlord  with  notice  from  his  tenant 
that  the  leased  premises  would  be  vacated  at 
tbe  end  of  the  term  unless  certain  improve- 
ments were  made,  having  led  the  tenant  to  be- 
lieve down  to  the  time  of  the  termination  of 
the  term  that  the  improvements  would  be 
made,  was  estopped  to  claim  that  a  continued 
occupancy  of  the  premises  by_  the  tenant  for  a 
reasonable  time  thereafter  without  an  oCfer  on 
the  part  of  the  landlord  to  make  the  improve- 
ments created  an  obligation  on  tbe  part  of  the 
tenant  to  pay  rent  for  a  period  beyond  which 
the  premises  were  actually  occupied. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  H  737-740;  Dec.  Dig. 
i  196.*] 

Error  to  District  Court,  Gilpin  County; 
Charles  McCall,  Judge. 

Action  by  Ann  Hancock  against  the  Cen- 
tral Shoe  &  Clothing  Company  and  another. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

Fullerton  &  Fullerton,  of  Central  City, 
H.  A.  Hicks,  of  Denver,  and  L.  J.  Williams, 
of  Central  City,  for  plaintlir  in  error.  Wm. 
C.  Matthews  and  James  M.  Serlght,  both  of 
Central  City,  for  defendants  in  error. 

GABBERT,  J.  The  estate  of  Hancock,  de- 
ceased, and  a  Mr.  Jenkins,  were  the  owners 
of  a  store  building  in  Central  City.  Oh  the 
3d  day  of  July,  1897,  the  executrix  of  the 
estate  and  Jenkins  leased  the  premises  to 
the  Central  Shoe  &  Clothing  Company  for 
a  period  of  three  years  from  tbe  1st  day  of 
that  month,  at  an  agreed  rental  of  |75  per 
month,  payable  at  the  find  of  each  month. 
At  the  expiration  of  the  lease,  the  lessee 
continued  in  possession,  with  the  consent  of 
the  lessors,  until  the  31st  day  of  July,  1904. 
Prior  to  vacating  the  premises,  and  on  the 
1st  day  of  July,  1904,  the  lessee  notified  the 
lessors  in  writing  that  on  or  before  the  31st 
day  of  the  month  it  would  vacate  and  give 
up  possession  of  the  leased  premises.  All 
rent  down  to  the  time  the  premises  were 
vacated  was  paid  by  the  lessee.  In  due  time 
the  executrix  commenced  suit  against  the 
lessee  to  recover  one-half  of  the  rental  of 
the  premises  at  the  rate  of  $75  a  month 
for  the  11  months  beginning  August  1,  1904. 
Jenkins,  the  other  co-owner,  did  not  Join  In 
the  action;  it  being  alleged  In  the  complaint 
that  he  refused  to  do  so,  and  that  for  this 
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reason  be  was  made  a  defendant.  The  an- 
swer consisted  of  several  defenses,  only  two 
of  which  will  be  considered.  They  are  to 
the  eftect  that,  after  the  expiration  of  the 
written  lease,  the  defendant  became  a  tenant 
from  month  to  month  at  an  agreed  rental 
of  $70  per  month,  and  that  In  the  spring  of 
1904  defendant  requested  certain  improve- 
ments and  repairs  to  be  made,  at  the  same 
time  Informing  the  lessors  that,  if  they  were 
not  made,  it  would  vacate  the  premises,  and, 
as  they  were  not  made,  the  defendant  caused 
the  notice  above  mentioned  to  be  served,  and 
on  the  31st  day  of  July,  1904,  vacated  the 
building. 

The  testimony  on  behalf  of  the  plaintiff 
was  to  the  effect  that  for  a  considerable  pe- 
riod prior  to  July  1,  1904,  the  agent  for  'the 
premises  bad  been  collecting  the  rent  at  the 
rate  of  $70  a  month,  although  it  appears 
that,  when  these  payments  were  made,  he 
insisted  on  giving  a  receipt  for  $75.  We  do 
not  regard  this,  however,  as  of  any  material 
moment.  Giving  a  receipt  for  a  different 
sum  from  that  paid  could  not  in  any  man- 
ner affect  or  change  the  rights  of  the  par- 
ties. His  purpose  in  giving  such  receipt, 
BO  he  states,  and  as  he  advised  the  repre- 
sentative of  the  defendant,  was  to  conform 
to  the  terms  of  the  original  written  lease. 
On  behalf  of  defendant  its  representative 
testified  that,  when  the  rent  was  reduced  to 
$70  a  month,  he  asked  the  agent  why  he 
gave  him  a  receipt  for  $75,  when  he  only 
received  $70,  to  which  he  replied:  "There 
are  some  things  yon  don't  understand.  I 
do  that  to  comply  with  the  terms  of  the 
tease."  Defendant's  representative  said:  "We 
have  no  lease.  Our  lease  has  expired  some 
years  ago.  We  are  now  monthly  tenants,  the 
same  as  we  were  before  the  lease  was  en- 
tered into."  It  does  not  appear  from  the  tes- 
timony that  the- agent  ever  assented  to  the 
claim  that  the  lessee  was  a  monthly  tenant. 

The  representative  of  the  defendant  testi- 
fied that  in  April,  1904,  he  requested  the 
agent  of  the  lessors  to  make  improvements 
in  the  way  of  a  new  front,  and  Informed 
him  that,  unless  this  request  wns  complied 
with,  the  defendant  would  vacate  the  build- 
ing. The  agent  and  Mr.  Jenkins  shortly 
afterwards  examined  the  building.  Jenkins 
seemed  inclined  to  consider  the  request  fa- 
vorably, and  stated  that  he  would  make  an 
estimate  of  the  cost,  and  let  the  witness 
know  later.  The  lessors  had  a  contractor 
measure  the  building  and  make  an  estimate 
of  the  cost  of  the  proposed  improvement. 
Afterwards,  the  agent  and  witness  had  a 
conversation.  In  which  the  agent  stated  that 
Jenkins  said  the  front  could  be  put  in  for 
about  $250;  that  he  had  written  Mrs.  Han- 
cock about  the  matter,  and  she  had  replied 
that,  if  her  share  would  not  exceed  $200,  to 
go  ahead,  and  make  the  repairs  requested. 
Several  times  the  agent  and  Jenkins  talked 
with  witness  about  the  front  that  should  be 


put  in.  July  Ist  the  witness  called  on  the 
agent,  and  stated  to  him  that  be  was  tired 
of  waiting,  that  the  matter  of  repairs  liad 
been  running  along  for  about  three  months, 
and  asked  him  If  he  bad  decided  what  be 
was  going  to  do.  He  said  no,  that  he  bad 
to  confer  further  with  Mrs.  Hancock,  and 
it  would  be  several  days  before  he  could 
give  him  a  definite  answer.  Witness  theu 
had  the  notice  prepared  and  served,  to  which 
we  have  referred.  It  does  not  appear  that 
the  lessors  ever  made  or  offered  to  make  the 
proposed  repairs.  On  the  contrary,  accord- 
ing to  the  replication  filed  by  plaintiff,  their 
purpose,  as  appears  from  a  notice  they  serv- 
ed upon  the  lessee,  in  July,  1904,  was  to  bold 
it  liable  for  rent  for  the  period  of  one  year 
from  the  first  day  of  the  month  of  that 
year  upon  the  theory  that  it  was  a  tenant 
from  year  to  year. 

The  case  was  submitted  to  a  Jury,  with  the 
result  that  a  verdict  was  rendered  in  favor 
of  the  defendant,  on  which  a  Judgment  was 
entered,  which  the  plaintifl  brings  here  for 
reylew  on  error. 

The  case  was,  apparently,  tried  on  the 
theory  that  defendant,  by  holding  over  and 
occupying  the  premises  after  the  expiration 
of  the  written  lease,  in  the  absence  of  a 
new  agreement,  became  a  tenant  from  year 
to  year.  This  theory  appears  to  have  been 
adopted  by  both  parties;  and  conceding,  but 
not  deciding,  that  this  is  correct,  the  ques- 
tion to  determine  is  whether  from  the  tes- 
timony the  Jury,  under  the  .Jiistructlons  glv- 
aa  by  the  court,  was  Justified  in  returning 
a  verdict  for  the  defendant. 

On  behalf  of  plaintiff  In  error  it  is  urged 
that  the  court  erred  in  refusing  to  direct  a 
verdict  for  the  plaintiff,  for  the  reason  that, 
according  to  the  testimony,  it  appeared  that 
defendant  was  a  tenant  from  year  to  year, 
and,  not  having  given  the  requisite  notice  to 
terminate  such  tenancy  prior  to  the  Ist  day 
of  July,  1904,  it  became  responsible  for  the 
unpaid  rent  for  one  year  after  that  period. 
It  may  well  be  conceded  that  the  testimony 
is  not  sufficient  from  which  to  infer  that  at 
the  time  the  rent  was  reduced  to  $70  per 
month  the  parties  agreed  that  the  tenancy 
should  thereafter  be  regarded  as  from  month 
to  month.  It  does  not  appear  that  the  agent 
of  the  lessors  assented  to  such  an  arrange- 
ment 

[<]  True,  the  representative  of  the  defend- 
ant testified  he  informed  the  agent  that  the 
tenancy  was  a  monthly  one,  but  proof  of  an 
Intention  on  the  part  of  the  tenant  alone 
that  the  tenancy  Is  different  from  what  it 
in  fact  is,  is  not  sufficient  to  establish  that 
It  was  changed.    24  Cyc.  1033. 

[2]  The  case,  however,  does  not  torn  on 
this  proposition  alone.  The  court  Instructed 
the  Jury  that  if  they  believed  from  the  evi- 
dence that  before  the  1st  day  of  July,  1904, 
the  tenant  had  notified  the  lessors  tiiat  it 
wanted   certain  ^provements   made,    and 
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that,  if  they  were  not  made,  the  buildlog 
would  be  vacated,  and  if  tliey  further  found 
that  the  lessors  so  acted  aa  to  lead  the  de- 
f aidant  to  believe  that  the  requested  im- 
|Ht>Tement8  would  be  made,  and  that  the 
tenant  bo  believed,  then  their  verdict  should 
be  for  the  defendant.  This  Instruction  was 
excited  to  by  plaintiff,  but  we  tbink  It  was 
substantially  correct  Conceding,  but  not  de- 
ciding, because  unnecessary,  that  a  tenant 
who  enters  into  a  written  lease  with  the 
lessor  for  the  period  of  three  years  by  con- 
tinuing to  occupy  the  premises  with  the  con- 
sent of  the  lessor,  and  without  any  new 
agreement,  becomes  a  tenant  from  year  to 
year,  then  it  follows  that  each  term  thus 
created  expires  by  limitation  at  the  close  of 
each  current  year  (Adams  v.  City  of  Gohoes, 
53  Hun,  260,  6  N.  T.  Supp.  61T;  Gladwell  v. 
Holcomb.  60  Ohio  St.  427,  54  N.  E.  473,  71 
Am.  St  Rep.  724),  so  that  the  tenancy  which 
the  plaintiff  claims  existed  expired  by  limi- 
tation on  the  1st  day  of  July,  1904,  and  un- 
der the  statute  relative  to  notices  regarding 
the  termination  of  a  tenancy  (section  2606, 
Rev.  Stats.)  notice  to  quit  was  not  necessary 
to  or  from  a  tenant  whose  term  is,  by  con- 
tract to  end  at  a  time  certain. 

[3]  The  only  question  remaining,  then,  is 
whether  the  occupation  of  the  premises  by 
the  tenant  for  the  month  of  July,  1904, 
bound  It  to  pay  rent  for  another  year.  The 
tenant  had  Informed  the  agent  of  the  les- 
sors that  unless  the  improvements  request- 
ed were  made,  the  buUding  would  be  vacat- 
ed. We  tbink  the  conduct  of  the  lessors 
was  such  that  the  jnry  might  well  infer 
that  the  tenant  was  induced  to  believe  that 
the  improvements  would  be  made,  as  re- 
quested. They  were  not  The  last  time  the 
represoitative  of  the  tenant  called  on  the 
agent  of  the  lessors,  which  was  on  the  1st 
day  of  July,  1004,  when,  according  to  the 
daim  of  plaintiff,  a  new  period  for  one' year 
had  commenced,  and  asked  him  what  they 
intended  to  do  with  respect  to  the  improve- 
ments, he  was  told  that  they  bad  not  yet 
made  up  their  minds,  and  could  not  give  him 
a  definite  answer  for  a  few  days.  The  ten- 
ant then  had  a  notice  served  upon  the  les- 
sors that  it  would  vacate  the  building  on 
July  3l8t  The  lessors  never  offered  to  make 
the  improvements,  but  evinced  the  intention 
of  holding  the  tenant  responsible  for  rent  for 
a  year,  without  complying  with  its  request, 
which,  from  the  testimony,  it  can  fairly  be 
inferred  the  lessors  had  induced  the  tenant 
to  believe  would  be  complied  with.  In  such 
circumstances  we  are  of  the  opinion  that  the 
occupation  of  the  premises  for  July,  1904,  by 
the  tenant  with  notice  to  the  lessors  on  the 
first  day  of  the  month  that  they  would  be 
vacated  nt  the  end  of  that  month,  and  were 
80  vacated,  did  not  bind  it  to  pay  rent  for 
another  year. 

As  applied  to  the  facts  of  this  case,  we 


bold  that  a  lessor,  with  notice  from  his  ten- 
ant that  the  leased  premises  will  be  vacated 
unless  certain  improvements  are  made,  who 
leads  the  tenant  to  believe  down  to  the  time 
when  the  lease  will  expire  by  limitation  that 
they  will  be  made,  will  not  be  permitted  to 
claim  that  the  occupation  of  the  premises 
by  the  tenant  for  a  reasonable  time  after 
the  expiration  of  the  term  without  offer  on 
the  part  of  the  lessor  to  make  the  improve- 
ments creates  an  obligation  on  the  part  of 
the  tenant  to  pay  rent  for  a  period  beyond 
which  the  premises  are  actually  occupied. 
Abeel  T.  McDonnell,  89  Tex.  Civ.  App.  453, 
87  S.  W.  1066. 

On  behalf 'Of  the  defendant  it  is  contend- 
ed the  action  cannot  be  maintained  by  plain- 
tiff for  the  reason  that  she  was  attempting 
to  recover  only  her  share  of  the  rent  when 
the  obligation  of  the  defendant,  if  any,  was 
a  Joint  one  to  the  lessors.  We  do  not  deem 
it  necessary  to  consider  this  and  other  ques- 
tions urged  by  counsel  for  the  defendant. 
It  appears  from  the  practically  undisputed 
evidence  that  the  verdict  and  Judgment  are 
eminently  Just  on  the  merits,  and  it  is,  there- 
fore, unnecessary  to  consider  either  of  these 
propositions. 

The  judgment  of  the  district  court  Is  af- 
firmed. 

Judgment  affirmed. 

MUSSES  and  HILL,  JJ.,  concur. 


(63  Colo.  259) 
FERRARI  V.  BROOKS-HARRISON   FUEL 

CO. 
(Supreme  Court  of  Colorado.    July  1,  1912.) 

1.  New  Tbiai,  (|  74»)— Pkbbonal  Injuries- 
Damages. 

Where  the  damages  are  limited  to  pain, 
loss  of  sleep,  physical  or  mental  suffering,  the 
amount  fixed  by  the  jury  is  in  most  cases 
controlling. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  §  150;   Dec.  Dig.  f  74.»] 

2.  New  Tbial  (§  75*)— Pebsonal  Injdbies— 
Inadequate  Damages. 

Where'  a  person  receiving  personal  inju- 
ries, requiring  the  attention  of  a  physician  who 
dressed  his  wounds  and  who  saw  him  again 
the  same  day  and  who  dressed  the  wounds 
twice  a  day  for  a  week  or  ten  days  and' then 
once  a  day  for  a  week,  and  a  slight  disfigure- 
ment received  from  the  injuries  would  be  per- 
manent and  at  the  time  of  the  injury  be  was 
in  reasonably  good  health  with  an  earning  ca- 
pacity of  $2  to  $4  a  day,  and  on  account  of 
the  accident  lost  some  time,  and  his  earning 
capacity  was  temporarily  diminished,  a  verdict 
for  $1  was  grossly  inadequate  necessitating  a 
new  trial  under  Rev.  Code  1908,  |  236,  au- 
thorizing a  new  trial  for  inadequate  damages 
or  insufficiency  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  iS  151,  152;    Dec  Dig.  $  75.*) 

Error  to  District  Court,  Boulder  County; 
James  E.  Oarrigues,  Judge. 

Action  by  Antonio  Ferrari  against  the 
Brooks-Harrison  Fuel  Company.    There  was 
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a  judgment  for  plaintiff  grautlug  insufficient 
relief,  and  he  brings  error.  Reversed  and 
remanded  for  new  trial. 

Stark  &  Martin,  of  Denver,  and  A.  C. 
Patten,  for  plalntiCC  In  error.  L.  O.  Hawk- 
ins, of  Boulder,  for  defendant  in  error. 

HILLi,  J.  This  action  was  for  personal 
injuries  resulting  to  the  plaintiff  In  error 
from  an  explosion  in  the  defendant's  coal 
mine  while  the  plaintiff  was  employed  there- 
in by  the  defendant  as  a  coal  miner.  The 
verdict  of  the  jury  was  for  the  plaintiff  in 
the  sum  of  $1.  lie  brings  the  case  here  for 
review  upon  error.  The  defendant's  alleged 
negligence  and  the  alleged  contributory  neg- 
ligence of  the  plaintiff  were  passed  upon  by 
the  jury,  who  found  both  issues  in  favor  of 
the  plaintiff.  This  entitled  him  to  reason- 
able compensation  for  the  injuries  which  he 
had  sustained.  The  sum  of  |1  awarded  is 
not  supported  by  any  testimony,  but  is  in 
conflict  with  all  the  evidence. 

[1]  If  the  plaintiff  was  not  entitled  to  dam- 
ages, the  verdict  should  have  been  for  the 
defendant;  or  if  his  damages  were  limited 
to  pain,  loss  of  sleep,  physical  or  mental  suf- 
fering, and  similar  Items,  the  value  of  which 
cannot  be  accurately  fixed  by  testimony, 
then  the  amount  fixed  by  the  jury,  in  most 
cases,  is  controlling.  McDonald  v.  Union 
Pacific  Ry.  Co.  (C.  C.)  42  Fed.  579;  Pritch- 
ard  V.  Hewitt,  »1  Mo.  547,  4  S.  W.  437,  60 
Am.  Rep.  265. 

[2]  In  the  case  at  bar,  while  the  damages 
claimed  included  Items  for  loss  of  sleep,  pain, 
physical  and  mental  suffering,  they  are  not 
limited  to  these.  The  pleadings  admit  the 
accident  and  that  the  defendant  was  slightly 
injured,  while  the  undisputed  evidence  dis- 
closes that  the  accident  occurred;  that  the 
plaintiff  received  injuries  therefrom  which 
required  and  received  the  attention  of  a  phy- 
sician who  reached  him  about  an  hoar  and  a 
half  after  he  was  burned;  that  he  dressed 
his  wounds  and  gave  him  a  hypodermic  of 
morphia;  that  be  saw  him  agahi  the  same 
day;  that  he  dressed  the  wounds  twice  a 
day  thereafter  for  a  week  or  ten  days,  then 
once  a  day  for  another  week;  that  during 
the  first  week  the  plaintiff  was  confined  to 
his  bed;  that  during  the  next  two  weeks 
be  was  up  and  down;  that  some  slight  dis- 
figurement received  by  the  bums  will  be 
permanent;  that  at  the  time  of  the  injury 
the  plaintiff  was  37  or  38  years  of  age,  in 
reasonably  good  health;  that  he  had  an 
earning  capacity  and  was  then  working  and 
earning  from  $2  to  $4  a  day;  that  upon  ac- 


count of  this  accident  he  lost  some  time,  and 
his  earning  capacity,  at  least  temporarily, 
was  materially  diminished.  The  evidence 
was  in  conflict  as  to  the  time  lost,  rangiflg 
from  a  minimum  of  three  weeks  to  a  maxi- 
mum of  six  months. 

It  will  thus  be  observed  that  the  verdict 
was  grossly  inadequate,  not  supported  by 
any  evidence,  and  must  have  been  rendered 
under  the  Influence  of  passion  or  prejudice 
or  by  some  misconception  of  the  law  or  the 
evidence.  Under  such  circumstances,  a  new 
trial  is  provided  for  and  should  have  t>eeu 
granted  under  either  the  fifth  or  sixth  sub- 
division of  section  236,  Revised  Code  1908. 
See,  also,  Sanderson  v.  EYazier,  8  Colo.  79, 
5  Pac.  632,  54  Am.  Rep.  544. 

In  Burns-Moore  Co.  v.  Watson,  45  Colo. 
91,  101  Pac.  335,  this  court  held  that  a  ca- 
pricious and  arbitrary  verdict  unsupported 
by  any  legitimate  view  of  the  testimony  can- 
not stand.  In  that  case,  upon  any  of  the 
facts  proved,  the  plaintiff  was  entitled  to  a 
very  much  larger  or  a  very  much  less  award 
than  made.  The  same  principle  is  applicable 
here.  This  plaintiff  was  entitled  to  some 
reasonable  amount,  consistent  with  the  dam- 
ages sustained,  as  shown  by  the  evidence, 
or  to  nothing.  Under  such  circumstances, 
a  verdict  like  this  ought  not  to  stand.  Robe- 
son V.  Miller.  4  Colo.  App.  313,  35  Pac.  880; 
Hassell  I.  W.  Co.  v.  Cohen,  36  Colo.  353. 
85  Pac.  89;  I,enander  v.  Graves,  45  Colo. 
246,  100  Pac.  403;  Burlington  Interurban  Ry. 
Co.  V.  Chapman,  123  Pac.  649;  Mlchalke  v. 
Galveston,  H.  &  S.  A.  Ry.  Co.  (Tex.  Civ. 
App.)  27  8.  W.  164:  Whitney  v.  City  of  Mil- 
waukee, 65  Wis.  409,  27  N.  W.  39;  Kelly  v. 
City  of  Rochester,  15  N.  T.  Supp.  29;>  Aiel- 
lo  V.  Aaron  et  al.,  33  Misc.  Rep.  580,  68  N. 
T.  Supp.  186;  Brown  v.  Foster,  1  App.  Dlv. 
678,  37  N.  T.  Supp.  502;  Smith  v.  Dltt- 
man,  11  N.  T.  Supp.  769;  Moseley  v.  Jami- 
son, 68  Miss.  336,  8  South.  744;  Ellsworth 
V.  City  of  Falrbury.  41  Neb.  881,  60  N.  W. 
336;  Barrette  v.  Carr  &  Carr,  75  Vt  425, 
56  AU.  93;  Falrgrleve  v.  Moberly,  29  Mo. 
App.  141;  Welch  v.  McAllister,  13  Mo.  App. 
89:  Chouquette  v.  Southern  Electric  R.  Co., 
152  Mo.  257,  53  S.  W.  897;  Miller  v.  Dela- 
ware, L.  &  W.  R.  Co.,  58  N.  J.  Law,  428,  33 
Atl.  950. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Reversed. 

MUSSER  and  GABBERT,  JJ.,  concur. 


'Reported  tn  full  In  the  New  Tork  Supplement: 
reported  as  a  memorandum  decision  without  opinion 
in  60  Hun,  682. 
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(S  Colo.  App.  420) 
CASSERLEIGH  et  aL  t.  SPAR  CONSOL. 
MINING  CO. 

(CoDit  of  Appeals  of  Colorado.    June  10, 
1912.) 

L  COXTRTB     (I    213*)— JUBlSDICnOR— SUPBEMK 

CouBT — Case  Relating  to  a  Fbeehoip. 
An  action  b;  an  owner  of  land  to  enjoin 
its  Bale  under  an  execution  and  quiet  his  title 
as  against  the  judgment  creditor  does  not  in- 
toItb  a  freehold  ao  as  to  give  jurisdiction  of 
an  appeal  to  the  Supreme  Court. 

[Ed.    Note.— For    other    cases,    see    Courts, 
Cent.  Dig.  §i  517-527;   Dec.  Dig.  |  213.*] 
2.  Appkai.  ard  Ebrob  CI  14*)— Dismissal  of 

APPEATi— Rji-ENTEBINQ   ON    EBROB. 

On  the  dismissal  of  an  appeal  taken  on  the 
erroneous  assumption  that  a  freehold  was  in- 
Tolved,  the  CourWof  Appeals  may  under  the 
statates  re-enter  the  case  as  pending  on  error. 
[BM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  48-58;    Dec.  Dig.  {  14.*] 

Harlbut,  3.,  dissenting  in  part. 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver ;   Greeley  W.  Whltford,  Judge. 

Action  by  the  Spar  Consolidated  Mining 
Company  against  J.  H.  Casserlelgb  and  an- 
other. Jndgment  for  plaintiff,  and  defend- 
ants appeal.  On  motion  to  remand  to  Su- 
preme Court  Motion  denied,  appeal  dis- 
missed, and  case  re-entered  as  pending  on 
error. 

M.  B.  Carpenter  and  F.  T.  Johnson,  both 
of  Denver,  for  appellants.  Thomas,  Bryant, 
Nye  ft  Malbum,  of  Denver,  for  appellee. 

CUNNINGHAM,  J.  Appellee,  as  plaintiff 
below,  brought  this  action  In  the  district 
court  to  remove  the  cloud  from  Its  title  to 
certain  mining  property  occasioned  by  the 
attempted  lien  asserted  by  appellant  Casser- 
lelgli.  It  appears  from  the  complaint  that 
Casserlelgb  was  attempting  to  subject  the 
property  Involved  to  an  execution  Issued 
on  a  judgment  In  his  favor  and  against  cer- 
tain individuals.  This  action  was  brought 
by  the  mining  corporation  to  enjoin  and  re- 
strain the  sheriff  from  selling  the  property 
under  said  execution,  and  to  quiet  the  title 
of  the  same  In  the  mining  company  as 
against  Casserleigb's  claim  under  the  afore- 
said execution.  The  plaintiff  company,  ap- 
pellee here,  prevailed  In  the  court  below, 
and  this  case  is  In  this  court  on  appeal  from 
such  Judgment 

[1]  Counsel  for  appellants  have  filed  a  mo- 
tion to  remand  the  case  to  the  Supreme 
Court  on  the  ground  that,  as  they  assert,  a 
freehold  is  involved.  Under  the  ruling  in 
Callbreath  v.  Hug,  48  Colo.  202, 109  Pac.  947, 
the  motion  to  remand  must  be  denied. 

[2]  Having  determined  that  a  freehold  is 
not  Involved  and  there  appearing  no  other 
grounds  under  the  Code  warranting  the  ap- 
peal, the  appeal  will  also  be  dismissed,  and 
under  the  authority  in  the  case  of  Western 
Pole  ft  Lumber  Company  v.  City  of  Golden 
(No.  8,386),  124  Pac.  584,  recently  determin- 


ed by  this  court,  the  case  will  be  re-entered 
as  pending  on  error,  and  the  cleric  Is  here- 
by Instructed  to  enter  the  necessary  orders 
In  the  premises. 

Motion  to  remand  denied,  appeal  dismiss- 
ed, and  case  re-entered  as  pending  on  error. 

HURLBUT,  J.,  dissents  from  so  much  of 
the  opinion  as  pertains  to  the  right  of  this 
court  to  re-enter  the  case  as  pending  on  er- 
ror. 


(22  Colo.  App.  2M) 

PACE  et  al.  ▼.  CLINE  et  aLt 

(Court  of  Appeals  of  Colorado.     May  13, 
1912.) 

1.  Trial  (|  395*)— General  Findings— Sut- 
picienct. 

A  general  finding  in  an  equity  case  In 
which  a  cross-complaint  is  filed  is  sufficient  to 
support  a  decree,  especially  where  no  com- 
plaint is  made  on  the  trial  that  the  findings  are 
incomplete  for  failure  to  find  facts  as  to  cross- 
complaint 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  927-«34,  939;  Dec  Dig.  $  395.*] 

2.  Specific    Pkrfobmance    (|    131*)— Con- 
TBA'cTS  Enfobceable— Decree. 

A  decree  in  a  suit  by  a  purchaser  to  en- 
force specific  performance  of  an  option  con- 
tract and  cancel  a  deed  by  the  vendor  to  a 
third  person,  which  directs  the  purchaser  on 
tender  by  the  vendor  and  the  third  person  of 
deeds  to  pay  the  balance  of  the  price  fixed  in 
the  option  contract,  is  not  objectionable  for 
failing  to  specify  whether  the  vendor  or  the 
third  person  shall  receive  the  unpaid  price,  but, 
in  case  of  a  dispute,  the  purchaser  may  pay 
the  price  into  court  and  the  court  may  deter- 
mine the  rights  of  the  parties  thereto. 

[Edk  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {(  426-435;  Dec.  Dig.  | 
131.*] 

Appeal  from  District  Court,  Delta  County ; 
Sprlgg  Sbackleford,  Judge. 

Action  by  Ira  B.  Cllne  and  another,  co- 
partners doing  business  under  the  firm  name 
of  Cllne  &  Hufty,  against  Charles  W.  Pace 
and  another.  From  a  judgment  for  plain- 
tiffs, defendants  appeal.    Affirmed. 

Merle  D.  Vincent,  of  Paonla,  for  appellant 
Pace.  Goudy  ft  Twltchel,l,  of  Denver,  for 
appellant  Curtis.  Milton  R  Welch,  of  Del- 
ta, and  D.  0.  Beaman,  of  Denver,  for  appel- 
lees. 

CUNNINGHAM,  J.  This  action  was 
brought  in  the  district  court  of  Delta  county 
by  appellees  to  enforce  specific  performance 
of  an  option  contract  to  purchase  a  certain 
lot  in  the  town  of  Paonla,  and  to  cancel  a 
deed  made  by  Pace  to  Curtis.  The  option 
contract  was  signed  by  one  Albert  B.  Camp- 
bell, as  agent  for  Pace,  who,  at  the  time, 
owned  the  lot,  subject  to  certain  incumbranc- 
es, as  It  is  said.  Pace,  at  the  time,  was  in 
the  state  of  Washington.  A  telegram  and  a 
letter  were  forwarded  to  him,  advising  him 
of  the  option  contract  given  by  Campbell  to 
plaintiffs.  •  After  some  correspondence.  Pace 


■F«r  otker  cmM  ■••  aam*  topic  uid  section  NUMBER  Id  Sac.  Dig.  k  Am.  Dig.  Key  No.  BerlM  *  Bep'r  Index** 

t  Rehearing  deniod  July  S,  UU. 


Digitized  by 


Google 


128 


125  PACIFIC  RBPOETEB 


(Oolo. 


returned  to  Colorado  and  sold  the  lot,  to- 
gether with  other  real  estate  adjoining  It,  to 
his  codefendant,  Curtis.  Campbell's  authority 
to  bind  Pace  by  the  option  was  questioned  by 
the  latter.  The  defendant  Curtis  answered 
separately  and  filed  a  cross-complaint  where- 
in she  alleged  that  CUne  &  Huf ty,  who  were 
engaged  in  the  real  estate  business,  had  been 
employed  by  her  to  purchase  the  lot  In  ques- 
tion of  Pace  for  her.  The  case  was  tried 
without  a  Jury.  General  findings  were  made 
by  the  court  In  favor  of  plaintiffs,  and  cer- 
tain special  findings  were  also  made,  name- 
ly, that  Pace  had  ratified  the  agreement 
made  on  his  behalf  by  Campbell  with  the 
plaintiffs ;  that  tender  had  been  made  by  the 
plaintiffs,  under  the  option  contract  or  agree- 
ment, of  the  balance  due;  that  the  option 
contract  or  agreement  between  Campbell,  as 
Pace's  agent,  and  the  plaintiffs,  had  l>een 
made  a  matter  of  record  before  tiie  transfer 
of  the  property  by  Pace  to  Curtis ;  that  Cur- 
tis had  full  knowledge  of  the  option '  given 
.  by  Pace  to  plaintiffs,  and  was  charged  with 
notice  thereof  at  the  time  she  entered  into 
the  contract  to  buy  the  property  from  Pace; 
and  that  ail  her  rights  In  the  premises  are 
subject  to  the  rights  of  the  plaintiffs.  The 
court  made  no  special  finding  or  direct  ref- 
erence to  the  cross-complaint  of  the  appel- 
lant Curtis.  We  have  carefully  examined 
the  evidence  admitted  on  the  trial,  and  are 
of  opinion  that  it  is  ample  to  support  the 
findings  and  judgment. 

[1]  Counsel  for  appellant  Curtis,  however, 
insists  that  the  failure  of  the  trial  court  to 
make  any  finding  of  fact  relative  to  defend- 
ant Curtis'  rights  as  set  out  in  her  cross- 
complaint  constitutes  reversible  error.  The 
rule  on  this  subject,  as  applicable  to  the 
cross-complaint,  is  In  no  wise  different  from 
the  general  rule  applicable  to  findings  of 
fact  upon  the  issues  raised  by  the  complaint 
and  the  answer  proper.  A  general  finding  is 
suflScient  to  support  a  judgment  or  decree. 
38  Cyc.  1976, 1977.  Especially  is  it  true  that 
a  general  finding  will  suffice  in  an  equity 
case,  where,  as  in  this  case,  no  complaint 
was  made  on  the  trial  that  the  findings  of 
the  court  were  incomplete.  "It  is  claimed, 
however,  that  the  findings  of  the  district 
court  are  incomplete.  If  this  be  true,  it  is 
a  matter  which  should  have  been  called  to 
the  attention  of  the  court  at  the  trial.  The 
Code  provides  how  a  finding  may  be  required 
upon  i  matter  In  controversy  in  an  equity 
case;  and,  if  appellants  wanted  more  spe- 
cific findings,  they  should  have  availed  them- 
selves of  the  statutory  method."  Larimer  & 
Weld  Irr.  Co.  v.  Wyatt,  23  Colo.  487,  48  Pac. 
531;   8  Enc.  PI.  &  Pr.  933. 

[2]  It  is  further  contended  by  appellants 
that  the  trial  court  erred  in  directing  plain- 
tiffs (appellees),  upon  the  tender  to  them  of 
deeds  by  the  appellants,  to  pay  over  the  bal- 
ance of  the  purchase  money  (provided  for  in 


their  option  contract)  for  said  lots,  without 
specifying  to  which  one  of  the  appellants  the 
same  should  be  paid.  We  cannot  assume 
that  any  difference  will  arise  between  the 
appellants  as  to  which  one  the  money  should 
go  to,  or  how  it  should  be  apportioned  be- 
tween them.  If  this  difference  should  arise, 
plaintiffs  may  pay  the  money  into  court, 
there  to  be  held  untU  the  respective  riglits 
of  the  appellants  to  the  fund  shall  be  deter- 
mined in  a  proper  proceeding,  and  the  trial 
court  Is  directed  to  modify  its  decree  ac- 
cordingly, should  the  necessity  for  doing  so 
arise.  But  this  modification  of  the  decree, 
should  the  same  be  made,  siiall  in  no  man- 
ner relieve  the  appellants  from  the  duty  of 
executing  and  delivering  tUfe  deeds,  as  by  the 
terms  of  the  decree  of  the  trial  court  they 
are  directed. 

The  judgment  of  the  trial  court  is  bob- 
tained. 

Affirmed. 

(22  C!olo.  App.  441) 

KENT  T.  TEEWOBCfT. 

(Court  of  Appeals  of  Colorado.    J'une  10, 
1912.) 

1.  MUWICIPAL    COBFOa/kTIONB     (S    706*)— tJSE 

OF  Streets  —  Autouobile  Accidents— Ac- 
tion—Instruction. 

Where,  in  an  action  for  injuries  to  the 
rider  of  a  bicycle  from  collision  with  an  auto- 
mobile, the  evidence  was  conflicting  on  whether 
tbe  collision  was  inevitable  after  the  defendant 
discovered  tbe  plaintiff,  it  was  error  to  instruct 
that  the  defendant  was  liable  if  he  saw  the 
plaintiff  approaching  on  a  bicjrcle  in  time  to 
stop  or  slow  down  so  as  to  avoid  the  accident; 
the  effect  of  such  instructions  being  not  only  to 
require  the  defendant  to  exercise  the  highest 
possible  degree  of  care,  instead  of  reasonable 
care,  but  also  to  make  it  his  duty  to  have  at- 
tempted to  stop  regardless  of  whether  or  not 
the  plaintiff  was  in  a  perilous  position  at  the 
time  he  was  discovered. 

[Ed.  Note.— For  other  cases,  see  Manicipal 
Corporations,  Cent  Dig.  $  1518;  Dec  Dig.  { 
706.*] 

2.  Municipal  Cobpobations  (|  706* )— Use 
OF  Stbeet  —  Automobile  Accident--Que8- 
TioN  FOB  Jdbt — Reasonable  Cabe. 

In  an  action  for  injuries  from  a  collislon 
between  an  automobile  and  a  bicycle,  the  ques- 
tion whether  the  automobile  driver  failed  to 
use  reasonable  care  to  prevent  the  accident 
and  as  to  what  constituted  reasonable  care  un- 
der the  circumstances  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1518;  Dec.  Dig.  i 
706.*] 

8.  Tbial  (J  234*)— INSTBUCTION— Facts. 

An  instruction  as  to  what  state  of  facts 
will  warrant  a  verdict  against  a  certain  party 
must  include  all  the  facts  material  to  the  rights 
of  such  party. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {g  534-538,  560;    Dec.  Dig.  i  234.*] 

Appeal  from  District  Court,  City  and 
County  of  Denver;  Gleorge  W.  Allen,  Judge. 

Action  by  Carrol  M.  Trcworgy  by  Eleanor 
Treworgy,  next  friend,  against  E.  R.  Kent 
From  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 
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Cbarles  B.  Boswortb,  of  Denver,  for  ap- 
peUant  Otahood  &  Orabood,  of  Denver,  for 
appellee. 

CUNNINGHAM,  X  Tbe  plalntUF,  a  lad  8 
years  of  age,  was,  at  the  tlnie  of  the  injury 
complained  of,  riding  on  the  bandle  bars  of 
a  bicycle  propelled  by  a  boy  11  years  of 
age.  Wbile  thus  riding,  be  came  in  colli- 
sion with  an  automobile  whlcb  was  being 
driven  by  tbe  defendant 

[1]  Complaint  is  made  by  appellant  of  In- 
Btmctions  5  and  6.  Tbese  instructions  read 
as  follows:  Instruction  No.  5:  "Tbe  court 
Instmcts  tbe  jury  tbat  in  tbis  case  tbe  de- 
fendant was  bound  to  exercise  ordinary  care 
and  prudence  in  tbe  driving  and  manage- 
moit  of  bis  automobile  in  attempting  to 
pass  plaintiff  in  tbe  public  bigbway  at  tbe 
point  where  tbe  accident  occurred,  and  if 
you  believe  from  tbe  evidence  in  tbis  case 
tbat  Just  before  tbe  accident  occurred  de- 
fendant saw  tbe  plaintiff  approaching  on  a 
bicycle,  and  there  was  sufficient  time  before 
tbe  accident,  and  sufficient  space  intervening 
between  plaintiff  and  himself  to  have  per- 
mitted of  defendant  applying  tbe  brakes  on 
the  automobile  and  lessening  its  speed  suffi- 
cient to  avoid  the  accident,  then  It  was  neg- 
ligence on'  tbe  part  of  the  defendant  tf  he 
did  not  do  so."  Instruction  No.  6:  "Tbe 
court  instructs  the  Jury  that  if  you  believe 
from  the  evidence  in  this  case  that  the  in- 
jury to  plaintiff  set  forth  in  the  complaint 
in  tbis  action  was  caused  by  defendant,  and 
tbat  prior  to  such  injury  defendant  had  suf- 
ficient time,  after  first  seeing  plaintiff  ap- 
proach on.  his  bicycle,  to  have  applied  the 
brakes  to  his  automobile  and  have  stopped 
the  same  or  brought  It  to  such  a  slow  speed 
as  to  avoid  the  accident,  but  instead  of  do- 
ing so  made  no  effort  to  slow  down  the  auto- 
mobile, but  on  the  contrary  maintained  the 
same  speed  when  be  first  saw  the  plaintiff 
until  after  the  injury  occurred,  then  yon 
may  find  that  defendant  was  negligent  in, 
not  so  doing  and  that  such  negligence  caused 
the  Injury  complained  of  to  tbe  plaintiff." 
It  wUl  be  seen  by  an  examination  of  each 
of  these  Instructions  that  the  court  advised 
the  Jury  that,  if  the  evidence  disclosed  that 
before  the  accident  defendant  saw  tbe  plain- 
tiff approaching  on  a  bicycle,  and  there  was 
safficlent  time  before  the  accident,  and  suffi- 
cient space  intervening  between  plaintiff  and 
defendant  to  have  permitted  of  defendant's 
applying  the  brakes  on  tbe  automobile  and 
thus  have  avoided  the  accident,  then  it  was 
negligence  on  the  part  of  the  defendant  if 
he  did  not  so  apply  tbe  brakes  and  stop 
the  machine.  In  other  words,  the  defendant, 
by  this  instruction,  is  held  to  tbe  exercise 
of  the  highest  possible  degree  of  care,  and, 
If  he  did  not  exercise  the  highest  degree  of 
care  possible,  then  be  Is  made  liable  as  a 
matter  of  law. 

[2]  The  defendant  was  only  liable  if  be 
126P^-» 


failed  to  nse  reasonable  care  to  prevent  tbe 
accident,  an^  what  is  reasonable  care  la  al- 
ways, under  circumstances  like  those  Involv- 
ed in  this  case,  a  matter  for  tbe  determina- 
tion of  tbe  Jury. 

Again:  Tbese  Instructions,  as  we  view 
them,  are  fatally  defective  from  yet  anoth- 
er point  of  view.  They  advise  the  jury,  in 
effect,  that,  if  the  defendant  could  have 
stopped  or  checked  his  machine  at  any  time 
after  first  seeing  the  approach  of  the  plain- 
tiff on  his  bicycle,  then  he  was  guilty  of 
negligence  per  se  if  he  (tbe  defendant)  fail- 
ed to  stop  tbe  machine.  If  defendant's  tes- 
timony be  accepted,  he  did  not  and  could 
not  see  the  boys  on  the  wheel  in  time  to 
have  stopped  bis  machine,  and  he  did  every- 
thing iMjssible  to  prevent  the  accident  after 
the  boys,  as  be  said,  rode  out  from  behind 
tbe  wagon  immediately  In  front  of  his  ma- 
chine. Therefore,  under  all  the  circumstanc- 
es, the  instructions  would  be  prejudicial, 
since  they  applied  to  a  situation  not  sup- 
ported by  tbe  evidence.  If  the  testimony  of- 
fered by  plaintiff,  especially,  tbat  of  the  driv- 
er of  tbe  sand  wagon,  be  accepted,  then  the 
defendant  did  see,  or  could  readily  have 
seen,  tbe  boys  approaching  on  their  wheel 
for  some  time  before  the  accident,  and  be- 
fore they  were  in  any  peril  whatever.  These . 
instructions,  especially  No.  6,  advise  the  Jury 
tbat  it  was  the  duty  of  the  defendant  to  stop 
as  soon  as  be  had  seen  the  boys  approach- 
ing on  tbe  wheel,  wholly  regardless  of  wheth- 
er they  were  or  were  not,  at  tbe  time  be 
first  saw  them,  in  a  perilous  position.  In 
Barker  v.  Savage,  45  N.  T.  191,  6  Am.  Rep. 
66,  it  is  said:  "It  does  not  appear  that'  aft- 
er such  contact  was  Inevitable  the  defendant, 
in  the  exercise  of  due  care,  could  have  done 
anything  then  omitted  by  him  to  prevent  the 
contact." 

The  statement  of  the  evidence  most  favor- 
able  to  the  plaintiff  and  justified  by  the  rec- 
ord is  tbat  whether  defendant  could  have 
done  anythbig  whlcb  he  omitted  to  do  to 
prevent  tbe  contact  after  tbe  same  was  In- 
evitable is  a  matter  in  sharp  dispute.  There- 
fore tbe  Instructions  on  this  point  ought  to 
have  been  so  framed  as  to  have  fairly  sub- 
mitted tbis  disputed  question  of  fact  to  the 
jury.  It  was  not  incumbent  on  defendant  to 
do  anything  until  after  It  was  apparent  that 
a  contact  was  inevitable,  or  at  least  highly 
probable.  It  was  not  his  duty  to  stop  when 
he  first  saw  the  boys  on  the  wheel  unless 
at  that  time  It  was  apparent  that  they  were 
in  a  position  of  peril,  and  then  defenijlant's 
failure  to  stop  or  check  bis  machine  was 
not  per  se  negligence.  He  would  have  the 
right  to  assume,  until  their  perilous  posi- 
tion became  manifest  to  him,  tbat  the  wheel 
they  were  riding  would  be  turned  to  their 
right  or  the  west  side  of  the  street,  as  he 
was  turning  to  bis  right  or  the  east  side  of 
the  street;  or.  If  because  of  tbe  immature 
age  of  the  boys,  the  defendant  would  have 
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no  rlgbt  to  Indulge  In  such  presumption, 
then  It  was  for  the  Jury  to  determine  wheth- 
er, under  all  the  circumstances!  the  defend- 
ant should  be  held  to  a  knoWtedge  of  the 
Immature  age  of  the  boys  and  their  lack  of 
responsibility,  and  it  was  for  the  Jury  to  say, 
under  instructions  properly  framed,  when.  If 
at  all.  It  became  the  duty  of  the  defendant 
to  make  reasonable  effort  to  stop  or  check 
bis  machine. 

[3]  In  other  words:  "When  a  court  In- 
structs a  Jury  upon  what  state  of  facts  a 
verdict  must  be  rendered  against  the  par- 
ties, the  Instruction  must  include  all  the 
facta  material  to  the  rights  of  all  such  par- 
ties." Reynolds  y.  Hart,  42  Colo.  155,  94 
Pac.  15,  and  cases  there  cited. 

We  think  the  two  instructions  in  this  case 
wholly  fail  to  square  with  this  rule,  and 
the  case,  for  that  reason,  must  be  reversed. 
There  are  other  alleged  errors  discussed  in 
the  brief  and  on  oral  argument  which  we 
have  not  deemed  it  necessary  to  pass  npon, 
and  as  to  them  we  express  no  opinion,  be- 
lieving that  on  a  second  trial  these  doubtful 
questions  will  be  eliminated. 

Reversed  and  remanded. 

HURLBUT,  J.,  having  been  of  connsel  for 
the  plaintiff  in  the  case  below,  did  not  par- 
ticipate in  the  opinion. 


(22  Colo.  App.  446) 

MCNTZmo  et  al  ▼.  NEWSOM. 
(Court  of  Appeals  of  Colorado.    Joly  8,  1912.) 

1.  EviDKiTCB    (f   25*)  —  juMoiAi,    Notice — 
CoDWTY  Seats. 

The  court  will  take  judicial  notice  that  a 
town  ia  the  county  seat  of  a  certain  county. 

fEd.  Note. — For  other  cases,  see  Evidence, 
Cent.  EHg.  {f  31-33;    Dec.  Dig.  {  25.*] 

2.  MoBTOAOEs  (I  341*)  — Deeds  of  Tbust  — 
Tbustees— Succession  of  Trust. 

Where  the  subject-matter  of  a  deed  of 
trust  was  located  in  Washington  county,  and 
the  notes  secured  by  it  were  payable  at  the 
county  seat,  and.  in  case  of  default  of  payment, 
it  was  to  be  sold  at  the  door  of  the  courthouse 
of  that  county,  a  provision  that,  on  the  trus- 
tee's refusal  or  inability  to  act,  then  the  coun- 
ty clerk  is  made  successor  in  trust,  with  the 
same  powers  as  the  trustee,  gives  the  county 
clerk  of  Washington  county  authority  to  exe- 
cute the  deed. 

[Ed.  Note.— For  bther  citsea,  see  Mortgages, 
Cent  Dig.  {{  1039,  1040;  Dec.  Dig.  |  341.*] 

Appeal  from  District  Court,  Washington 
County;   H.  P.  Burke,  Judge. 

Action  by  A.  D.  Newsom  against  August 
Muntzing  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Egbert  More,  of  Akron,  for  appellants. 
John  F.  Mail,  of  Denver,  for  appellee. 

CUNNINGHAM,  J.  Plaintiff,  appellee 
here,  brought  her  action  in  ejectment  in  the 
iistrlct  court  to  recover  possession  of  the 
S.  El  %  of  section  14,  township  2  N.,  range 


52  W.,  Washington  county.  The  only  ques- 
tion debated  in  the  briefs  pertains  to  the 
sufficiency  of  a  certain  trustee's  deed  offered 
in  evidence  by  the  plaintiff,  nnd  admitted  for 
the  purpose  of  establishing  her  tiUe  in  the 
land,  and  we  shall  accordingly  limit  our  con- 
sideration of  the  case  to  this  point 

[1, 2]  The  trustee's  deed  complained  of  was 
executed  by  G.  M.  Boss,  county  clerk  ot 
Washington  county,  Colo.,  as  successor  in 
trust  The  only  provision  in  the  trust  deed 
for  a  snccessor  in  trust  is  found  in  a  paren- 
thetical clause  in  that  instrument,  reading  as 
follows:  "And  in  case  of  refusal  or  inability 
to  act  of  said  second  party,  then  county  cleric 
is  made  successor  in  trust  to  said  secondi 
party  under  this  deed  for  the  uses  and  pur- 
poses herein  expressed  with  the  same  power 
as  said  trustee."  Appellants,  on  the  trial 
and  in  this  court,  base  their  objection  to  the 
trust  deed  upon  the  contention  that  it  does 
not  appear  in  the  trust  deed  what  county 
clerk,  or  the  clerk  of  what  county,  was  des- 
ignated as  snccessor  in  trust.  In  other 
words,  they  assert  that  the  uncertainty  of 
the  party  designated  in  the  trust  deed  as 
successor  in  trust  is  so  manifest  that  no  one 
was  authorized,  as  snccessor  In  trust  to  ex- 
ecute the  power  of  sale  contained  in  the  trust 
deed;  and  therefore  the  trustee's  deed  exe- 
cuted by  Boss,  the  county  clerk  of  Washing- 
ton county,  and  on  which  the  appellee  relies 
for  her  title,  was  and  is  void. 

A  very  similar  question  was  before  the 
Supreme  Court  of  this  state  in  KlUgore  t. 
Cranmer  et  al.,  35  Colo.  486,  84  Pac  70.  In 
the  Killgore  Case,  as  here,  the  regularity 
of  the  trustee's  deed  was  the  sole  question 
before  the  court  In  that  case  it  appears 
from  the  opinion  that  both  parties  to  the 
trust  deed  were  residents  of  the  county  In 
which  the  land  was  situated,  and  where,  by 
the  provisions  of  the  trust  deed,  the  sale 
should  take  place  In  the  event  of  a  foreclo- 
sure. In  the  deed  before  us,  the  residence 
of  the  parties  to  the  trust  deed  is  not  made 
to  appear.  In  that  respect  the  trust  deed 
here  under  consideration  and  the  trust  deed 
before  the  court  in  the  Killgore  Case  are 
dissimilar.  But  it  appears  from  the  trust 
deed  before  us  (a)  that  the  notes  secured  by 
it  were  payable  at  Akron,  Colo,  (and  we  may 
take  judicial  notice  that  Akron  is  the  coun- 
ty seat  of  Washington  county);  (b)  that  the 
land  was  situated  in  Washington  connty;  (^ 
that,  in  case  of  default  in  the  payment  of  the 
notes,  the  land  was  to  be  sold  at  public  auc- 
tion at  the  front  door  of  the  courthouse  in 
the  county  of  Washington;  (d)  that  the  ad- 
vertisement of  the  sale  was  to  be  made  in  • 
newspaper  published  In  said  county;  (e)  that 
the  acknowledgment  of  the  trust  deed  was 
made  before  a  notary  public  in  and  for  said 
county. 

There  Is  no  occasion  for  us  to  prolong  this 
opinion  by  citing  and  quoting  the  authorities 
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bearing  on  (he  question  that  .we  are  consider- 
ing, since  they  wUl  be  found  fully  collated  by 
Mr.  Justice  Maxwell,  who  wrote  the  opinion 
in  the  KUlgore  Case. 

In  the  absence  of  any  showing  whatever 
that  the  county  clerk  of  Washington  county 
was  not  the  party  intended  by  the  contradt- 
iDg  parties,  we  hold  that  he  was  the  party 
designated  in  the  trust  deed  as  the  successor 
in  trust,  and  that  the  trial  court  properly 
overruled  the  objection  of  appellants  to  the 
admission  of  the  trustee's  deed  executed  by 
that  official. 

The  Judgment  of  the  trial  court  is  affirmed. 

Q3  Colo.  App.  486) 

VANDERMEULEN  r.  BURWELL. 
(Court  of  Appeals  of  Colorado.    July  8,  1912.) 

1.  Taxation  rt  7ei»>— Tax  Dkei>— Vauditt. 

A  tax  deed,  disclosing  that  the  tracts  con- 
Teyed  were  struck  o£E  to  the  county  on  the  first 
day  exposed  for  sale,  was  void  upon  its  face. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent,  Dig.  H  1509-1513;   Dec.  Dig.  {  761.*] 

2.  Taxation  (t  746*)— Tax  Deed— Poweb  to 

ISBDE. 

The  treasurer  of  the  city  and  county  of 
Denver  cannot  issue  a  tax  deed  to  land  situat- 
ed in  Washington  county. 

[Ed.  Note. — For  other  cases,  see  Taxatiosi 
Cent  Dig.  H  1491,  1492;   Dec.  Dig.  {  746.*] 

S.  Taxation  (I  789*)— Tax  Deed— Btidbncb 
— QuiETiNQ  Title. 

In  a  suit  to  quiet  title  against  a  tax  deed, 
defendant's  offer  in  evidence  of  a  tax  deed  with- 
out any  proof  that  the  assessed  valuation  was 
less  than  $250,  or  that  the  notice  of  the  time 
of  redemption  required  by  statute  was  given, 
was  proi>erly  rejected. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  fS  1558-1569;    Dec.  Dig.  {  789.*] 

Appeal  from  District  Court,  Washington 
County;   H.  P.  Burke,  Judge. 

Action  by  Thomas  F.  Burwell  against  Dan- 
iel Vandermeulen.  From  a  judgment  for 
plaindfT,  defendant  appeals.    Affirmed. 

Elzni  Keeler,  of  Akron,  for  appellant 
Isaac  Pelton,  of  Akron,  for  appellee. 

SCOTT,  J.  This  action  Is  one  to  quiet  ti- 
tle to  the  S.  W.  \i  of  section  21,  township 
5  S.,  range  52  W.,  In  Washington  county. 
The  plaintiCT  alleged  and  proved  title  In  him- 
self, derived  by  mesne  conveyances  from  the 
goTemment. 

The  defendant  relied  on  three  certain  tax 
deeds,  based  on  as  many  sales  of  the  prem- 
ises for  taxes.  The  court  excluded  each  of 
these  tax  deeds  as  evidence,  for  the  reasons 
hereinafter  suggested,  and  rendered  judg- 
ment for  the  plaintiff. 

[1]  The  first  deed  Is  dated  November  16, 
1901,  and  is  based  on  a  sale  of  1898  for  the 
taxes  of  1897.  The  deed  recites:  "And 
whereas,  the  treasurer  of  said  county  did  on 
the  15th  day  of  November,  A.  D.  1898,  by 
virtue  of  the  authority  vested  In  him  by  law, 
at  (an  adjourned  sale)   the  sale  begun  and 


publicly  held  on  the  10th  day  of  October, 
A.  D.  1898,  separately  expose  to  public  sale, 
at  the  office  of  the  county  treasurer  in  the 
county  aforesaid.  In  substantial  conformity 
with  the  requirements  of  the  statute  in  such 
cases  made  and  provided,  the  several  parcels 
of  real  property  above  described,  for  the 
payment  of  the  taxes.  Interest  and  costs  then 
due  and  remaining  unpaid,  respectively,  ou 
each  of  the  said  parcels  of  property  as  of- 
fered for  sale  as  aforesaid;  and  whereas, 
at  the  time  and  place  aforesaid,  Arapahoi- 
county,  of  the  county  of  Arapahoe,  and  state 
of  Colorado,  having  separately  offered  to  pay 
the  sum  due  on  each  of  the  said  parcels,  iti 
all  amounting  to  the  snm  of  twenty  dollars 
and  fifty-three  cents,  being  the  whole  amount 
of  taxes.  Interest  and  costs  then  due  and 
remaining  unpaid  on  said  property  for  the 
whole  of  each  of  said  parcels  of  real  prop- 
erty, viz. :  [Here  follows  description  of  prop- 
erty sold,  same  as  above  set  forth  as  prop- 
erty taxed],  which  was  the  least  quantity 
bid  for,  and  payment  of  said  sum  having 
been  made  by  It  to  the  said  treasurer,  the 
said  parcels  of  property  were  separately 
stricken  off  to  It  at  that  price." 

It  will  be  seen  from  this  that  the  tracts 
of  land  conveyed  in  this  deed  were  struck 
off  to  the  county  on  the  first  day  they  were 
exposed  for  sale,  and  that  they  were  not, 
on  the  previous  days  of  the  sale,  offered  or 
exposed  for  sale.  Under  the  uniform  hold- 
ings of  this  court,  the  deed  was  void  on  its 
face. 

[2]  The  second  tax  deed  relied  on  by  de- 
fendant was  dated  January  2,  1907,  and  bas- 
ed on  a  sale  of  1902  for  the  taxes  of  1901. 
The  sale  was  to  one  W.  T.  Lambert,  and 
was  by  the  county  treasurer  of  Arapahoe 
county.  The  deed  was  by  the  county  treas- 
urer of  the  city  and  county  of  Denver ;  .whUe 
at  Its  date,  and  for  several  years  prior  there- 
to, the  lands  conveyed  were  situated  In  the 
county  of  Washington.  It  was  not  within 
the  power  or  authority  of  the  treasurer  of 
the  city  and  county  of  Denver  to  Issue  such 
tax  deed.  Such  power  lay  exclusively  with 
the  county  treasurer  of  Washington  county. 
The  deed  was  therefore,  and  for  this  rea- 
son, void  on  its  face.  Pollen  ▼.  Magna 
Charta  M.  &  M.  Co.,  40  Colo.  89,  90  Pac.  639. 

[3]  The  third  tax  deed  relied  on  was  dat- 
ed June  31,  1907,  and  was  by  the  county 
treasurer  of  Washington  county.  Objection 
was  made  to  the  introduction  of  this  deed, 
for  the  reason  that  there  was  no  proof  that 
the  assessed  valuation  was  less  than  $250, 
or  that  the  notice  required  by  the  statute- 
was  given.  The  objection  was  sustained  by 
the  court,  and  the  deed  excluded.  It  was 
said  by  Mr.  Justice  Steele,  In  Mitchell  v. 
Trowbridge,  47  Colo.  6,  105  Pac.  878:  "The 
defendant  liaving  relied  upon  the  treasurer's 
deed  as  a  munlnent  of  title,  the  burden  was 
upon  him  to  show  a  compliance  with  the  law, 
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except  as  to  snch  matters  as  by  the  deed  It- 
self are  made  prima  fade  evidence  by  sec- 
tion 39(^,  2  Mills'  Ann.  Stats.  It  therefore 
was  Incumbent  upon  him  to  show:  (1)  The 
assessed  Talne  of  the  property,  and,  If  $500 
or  over,  that  notice  of  the  time  of  redemp- 
tion had  been  given,  as  required  by  the  stat- 
ute (section  3902a,  3  Mills'  Ann.  Stats.).  (2) 
Whether,  at  the  time  the  notice  was  requir- 
ed to  be  given,  the  land  was  occupied  or 
vacant,  and,  if  occupied,  that  he  had  served 
notice  upon  the  occupant  or  occupants,  as 
well  as  upon  the  other  persons  described  in 
the  statute.  The  defendant  failed  to  show 
that  the  assessed  valuation  was  under  $500, 
and  failed  to  show  that  the  premises  were 
vacant  and  unoccupied.  The  treasurer's  deed 
therefore,  was  not  admissible.  Richards  v. 
Beggs,  81  Colo.  186  [72  Pac.  1077];  Treasur- 
er T.  W.  &  R.  Co.  V.  Gregory,  38  Colo.  212 
[88  Pac.  445]." 

No  prejudicial  error  appearing  in  the  rec- 
ord, the  Judgment  is  affirmed.  All  the  Judges 
concurring. 


(46  Mont  8» 

HENNESST  T.  HOLMES  et  aL 
(Supreme  Court  of  Montana.    May  28,  1912.) 

Deeds  (J  69*)— Mistake— Wabbantt. 

Where  the  act  of  grantors,  in  siting  a 
warranty  deed  in  the  belief  tbat  it  was  a  quit- 
claim deed,  was  dae  to  their  failure  to  read  it, 
though  they  had  ample  opportunity  to  do  so, 
they  were  guilty  of  neglect  of  a  legal  duty, 
and  were  precluded  from  obtaining  any  relief 
from  their  warranty  through  Rev.  Codes,  $ 
4983,  providing  tbat  a  mistake  of  fact  is  a  mis- 
take not  caused  by  the  neglect  of  a  legal  duty 
on  the  part  of  the  person  making  the  mistake. 
[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  H  156-164;  Dec.  Dig.  {  69.*] 

Smith,  J.,  dissenting. 

Appeal  from  District  Court,  Silver  Bow 
County;   Jeremiah  J.  Lynch,  Judge. 

Action  by  Patrick  J.  Hennessy  against 
Levi  E.  Holmes  and  another.  From  Judg- 
ment for  plaintiff  and  an  order  denying  new 
trial,  defendants  appeal.    Affirmed. 

Jesse  B.  Roote  and  Jas.  E.  Murray,  both  of 
Butte,  for  appellants.  Maury,  Templeman  & 
Davles,  of  Butte,  for  respondent 

STEWART,  District  Judge.  This  is  an 
action  to  recover  damages  for  an  alleged 
breach  of  warranty  contained  in  a  deed 
made  January  25,  1900,  by  Levi  E.  Holmes 
and  wife  to  Andrew  Laden,  who  was  the 
grantor  of  the  plalntlflC  and  respondent  here- 
in. Prior  to  the  making  of  the  deed.  Holmes 
and  Laden  negotiated  for  the  sale  and  trans- 
fer of  the  title  Holmes  had  in  the  property 
described  in  the  deed.  The  findings  of  the 
court  below  are  to  the  effect  that  it  was  un- 
derstood and  agreed  between  them  that  a 
quitclaim  deed  should  be  given  and  received, 
and  that  Holmes  employed  an  attorney  and 
in  the  presence  of  Laden  directed  the  at- 


torney to  draft  a  quitclaim  deed;  that,  in- 
stead of  drafting  a  quitclaim  deed,  the  at- 
torney drafted  a  warranty  deed,  and  the 
same  was  later  signed  and  executed  by 
Holmes  and  his  wife  under  the  belief  that 
it  was  a  quitclaim  deed,  without  their  hav- 
ing read  it  or  having  it  read  to  them,  al- 
though they  had  ample  opportunity  to  do 
so;  and  that,  if  Holmes  and  wife  had  read 
the  said  deed  before  signing  and  delivering 
it,  they  could  and  would  have  discovered 
that  it  was  not  a  quitclaim  deed,  such  as 
they  Intended  to  give,  but  a  warranty  deed. 
The  conclusions  of  law  are  to  the  efCect  that 
Holmes  and  wife,  in  failing  to  read  said 
l^eed  or  make  any  Inquiry  concerning  its  con- 
tents before  signing  or  delivering  It,  were 
guilty  of  neglect  of  a  legal  duty,  are  not  en- 
titled to  any  relief  in  a  court  of  equity,  and 
tbat  Judgment  be  entered  for  Hennessy, 
Laden's  grantee,  according  to  the  prayer  of 
the  complaint.  A  Judgment  was  entered  in 
favor  of  plaintiff.  Defendants  have  appeal- 
ed from  the  Judgment  and  an  order  deny- 
ing their  motion  for  a  new  trial.  The  only 
question  submitted  by  them  for  decision  Is 
whether  the  court  reached  the  proper  con- 
clusion upon  the  facts  found. 

Section  4983  of  the  Revised  Codes  pro- 
vides that  "a  mistake  of  fact  is  a  mistake 
not  caused  by  the  neglect  of  a  legal  dqty  on 
the  part  of  the  person  making  the  mistake." 
This  provision  of  section  4983  is  certainly 
not  ambiguous.  Its  tenor  is  that  a  mistake 
of  fact  may  not  be  availed  of  by  the  one 
making  the  mistake  if  the  mistake  be  occa- 
sioned by  the  neglect  of  a  legal  duty.  There 
can  scarcely  be  any  question  that  failing  to 
read  carefully  a  written  instrument  before 
uttering  the  same  is  a  neglect  of  a  legal 
duty. 

California  has  an  Identical  section  with 
our  section  4983.  It  is  section  1577  of  the 
California  Civil  Code.  The  Supreme  Court 
of  California  had  the  phrase  of  this  section 
under  consideration  in  the  case  of  Moore  v. 
Copp,  119  Cal.  429,  51  Pac.  630.  In  that 
case  an  inexperienced  old  lady  signed,  with- 
out reading,  supposedly  an  option  for  a 
lease,  which  turned  out  to  be  an  agreement 
to  sell.  The  court  in  its  opinion  said:  "It 
does  not  appear  that  appellant  made  any 
statements  to  her,  at  the  time  the  contract 
was  signed,  to  mislead  her;  and  but  for  the 
circumstances  shown,  and  the  fact  of  her 
age,  her  physical  infirmities,  and  inexperi- 
ence in  business,  we  should  find  some  difficul- 
ty in  bringing  the  case  within  section  1677, 
Civil  Code,  defining  mistake  of  fact,  from 
which  relief  wlU  be  given  only  when  "not 
caused  by  the  neglect  of  a  legal  duty  on  the 
part  of  the  person  making  the  mistake.'  Or- 
dinarily, It  would  be  the  legal  duty  of  a  per- 
son about  to  sign  a  conveyance  of  real  prop- 
erty to  read  it,  or  have  it  read  or  explained, 
or  have  an  assurance  from  some  one  upon 
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whose  statements  be  had  a  right  to  rely, 
that  It  -was  In  accordance  with  the  previous 
understanding  of  the  party." 

In  1  Daniel  on  Negotiable  Instruments,  { 
&19,  it  is  said:  "If  a  party  who  can  read  a 
deed  put  before  him  for  execution,  or  if,  be- 
taig  unable  to  read,  will  not  demand  to  have 
it  read  and  explained  to  him,  he  is  guilty  of 
soplne  negligence,  which,  I  take  it.  Is  not 
the  subject  of  protection,  either  In  equity  or 
in  law,  and  ordinarily,  in  the  absence  of  any 
device  to  put  the  iwrty  off  his  guard,  an 
omission  to  read  the  instrument,  by  one  hav- 
ing the  capacity  to  do  so,  will  render  him 
liable  and  put  him  beyond  the  protection  of 
the  law,  although  he  Is  assured  he  is  sign- 
ing a  paper  of  a  different  kind  from  wtut 
it  really  is."  See,  also,  Herman  on  Estoppel 
A  Res  Adjudlcata,  vol.  2,  §  1004. 

In  13  Cyc.  p.  577,  it  is  said :  "A  party  can- 
not avoid  a  deed  executed  by  him,  on  the 
ground  that  he  signed  the  same  in  Ignorance 
of  its  contents,  where  this  is  due  to  his  own 
carelessness  or  negligence.  And  one  who  is 
illiterate  and  unable  to  read  cannot  avoid  a 
deed  on  this  ground,  where  be  did  not  re- 
quire tbat  it  be  read  to  him." 

In  1  Page  on  Contracts,  §  76,  it  Is  said: 
"Kte  the  other  hand,  if  he  can  read  or  is  oth- 
erwise guilty  of  negligence  in  not  informing 
himself  as  to  the  contents  of  the  written  con- 
tract, and  signs  or  accepts  it  with  full  op- 
portunity of  informing  himself  as  to  its  con- 
tents, be  cannot  avoid  liability  on  the  ground 
that  be  was  mistaken  as  to  its  contents,  in 
the  absence  of  fraud  or  misrepresentation. 
The  application  of  this  rule  is  clearest  where 
the  party  who  signs  the  instrument  is  able 
to  read,  has  an  opportunity  to  read  the  in- 
stroment,  and  merely  neglects  to  read.  Thus 
where  A.  signs  a  note  containing  a  power  of 
attorney  to  confess  Judgment,  A.  being  able 
to  read,  and  there  being  no  fraud  or  mis- 
representation, be  cannot  have  relief  from  a 
Judgment  thereon  on  the  ground  that  be  did 
not  know  that  It  contained  a  power  of  at- 
torney." See,  also,  20  Am.  &  Bug.  Ency.  of 
Law  (2d  Ed.)  p.  831. 

In  the  case  of  Grieve  v.  Grieve,  15  Wyo. 
358,  88  Pac.  569,  9  I/.  R.  A.  (N.  S.)  1211,  11 
Ann.  Cas.  1162,  a  mistake  was  made  In  a 
written  contract  wherein  it  said  that  the 
plalntiflC  should  have  one-half  of  a  certain 
ewe  lamb  increase;  the  negotiations  and 
agreement  between  the  parties  having  been 
that  the  complainant  should  have  all  the 
said  increase.  The  complaining  party  pre- 
vailed wltb  tbe  trial  court,  but  the  appel- 
late court  tersely  emphasized  the  trial  court's 
error  in  this  language:  "The  error  of  the 
court,  we  think,  was  in  holding  that  the  con- 
tract could  be  reformed  on  account  of  the 
mistake,  notwithstanding  the  negligence  of 
tbe  defendants."  The  law  of  the  Grieve  Case 
seems  to  bave  been  accepted  by  this  court 
In  American  Mining  Co.  v.  Basin  Min.  Co., 


39  Mont  476,  104  Pac.  626,  24  L.  R.  A.  (N. 
S.)  305,  where  our  court  said:  "In  our  opin- 
ion, the  evidence  in  this  case  is  dear,  satis- 
factory, and  convincing  that  the  deeds  as 
written  did  not  contain  the  agreement  ac- 
tually entered  into  by  the  parties ;  that  there 
was  a  mistake  as  to  a  materia]  fact;  that 
the  mistake  was  mutual;  and  that  it  did 
not  occur  by,  or  result  from,  tbe  negligence 
of  the  plalntlfi^.  These  are  prerequisite  re- 
quirements to  relief,  as  laid  down  by  the 
Supreme  Court  of  Wyoming  in  the  case  of 
Grieve  v.  Grieve,  16  Wyo.  868,  89  Pac  669, 
9  L.  R.  A.  (N.  S.)  1211,  11  Ann.  Cas.  1162, 
and  we  think  they  are  fully  met  by  tbe 
plaintiff  here."  See,  also,  Hawkins  v.  Hawk- 
ins, 50  Cal.  558;  Metropolitan  Loan  Ass'n 
V.  Esche,  75  Cal.  613,  17  Pac.  675;  Kimmell 
V.  SkeUy,  130  Cal.  655,  62  Pac.  1067;  Snel- 
grove  V.  Earl,  17  Utah,  321,  63  Pac.  1017; 
Farlow  V.  Chambers,  21  S.  D.  128,  110  N.  W. 
94 ;  Reed  v.  Oougbran,  21  S.  D.  257,  111  N. 
W.  659;  SIsk  V.  Caswell,  14  Cat  App.  877, 
112  Pac.  185;  Valentyne  v.  Immigration 
Land  Co.,  95  Minn.  195,  103  N.  W.  1028,  5 
Ann.  Cas.  212. 

Counsel  for  appellants  bave  cited  sections 
5029  and  7873  of  our  Revised  Codes;  but  it 
Is  apparent  tliat  these  sections  must  be  read 
in  connection  wltb  section  4983,  quoted 
above.  By  reference  to  the  latter  section, 
it  manifestly  appears  that  freedom  from  neg- 
lect is  tbe  condition  precedent  to  tbe  right 
for  redress  from  mistake.  This  is  our  in- 
terpretation of  it,  and  this  court  has  so  held 
in  the  case  of  American  Min.  Co.  v.  Basin 
Min.  Co.,  supra.  The  rule  is  well  Illustrated 
by  an  excerpt  from  the  dissenting  opinion  in 
Kelly  v.  Ward  (Tex.  Civ.  App.)  58  S.  W.  209, 
where  it  is  said :  "The  rule  is  firmly  estab- 
lished In  this  state  that  a  written  contract 
cannot  be  varied  by  parol  without  proof  of 
fraud,  accident,  or  mistake  in  reducing  it  to 
writing,  and  it  is  equally  well  settled  that, 
if  such  mistake  be  due  to  the  inexcusable 
neglect  and  inattention  of  one  of  the  con- 
tracting parties,  he  is  witbout  remedy." 

The  conclusion  of  the  court  was  correct 
The  judgment  and  order  are  affirmed. 

Affirmed. 

STEWART,  Judge  of  the  Ninth  Judicial 
District,  sat  In  place  of  HOLLOWAY,  J.,  dis- 
qualified. BRANTLY,  C.  J.,  concurs.  SMITH, 
J.,  dissents. 


(46  Mont.  66) 
McCABE  V.  CITY  OF  BUTTE. 
(Supreme  Court  of  Montana.    Jane  26,  1912.) 
1.  Tbiai.  (I  251*)— Instructions— PuEADiwGs 

— CONTBIBUTOBY  NEOLIOENCE. 

Where  in  an  action  for  injuries  plaintiffs 
evidence  is  sach  as  to  justify  an  Inference  of 
contributory   negligence,    it   is   proper   for   the 
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fourt   to   instruct    tli«   jury    on    that   subject, 
though  the  issue  is  not  presented  by  the  answer. 
[M.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  S87-595;  Dec.  Dig.  |  251.*] 

2.  Mdnicipai,  Cobporations  (I  806*)  —  De- 
fective Streets — Rights  or  Travelers. 
A  traveler  on  a  public  street  may  presume 
that  it  is  in -an  ordinarily  safe  condition,  and 
that  the  municipality  has  performed  its  duty  to 
pxcrcise  ordinary  diligence  to  make  and  keep 
the  streets  in  a  reasonably  safe  condition  there- 
for, and  that,  when  they  are  rendered  unsafe  by 
reason  of  repairs,  or  for  any  other  cause,  and 
the  authorities  have  notice,  they  will  warn  the 
public  by  lights  or  other  means. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {f  1678,  1682;  Dec. 
Dig.  {  806.*] 

.3.  Municipal  Corporations  (5  806*)  — De- 
fective  Streets— DuTT  of  Tbaveleb— In- 

VESnOATION. 

A  traveler  on  a  city  street  is  not  bound  to 
investigate  to  ascertain  whether  the  streets  are 
reasonably  safe  and  cannot  be  charged  with 
negligence  if  he  fails  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §S  1678,  1682;  Dec 
Dig.  {  806.*] 

4.  Mdnicipai  Cobpobations  ({  821*)  —  Db- 
FKCTivB    Streets  — Contributort    NEai.1- 

OBNCB. 

Though  a  street  may  be  defective  and  its 
condition  well  known,  it  is  not  per  ge  contrib- 
utory negligence  for  a  traveler  tt>  make  use  of 
it,  provided  he  uses  ordinary  care. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8}  1745-1757;  Dec. 
Dig.  I  821.*] 

6.  Municipal  Cobpobations  (|  822*)  — De- 
fective Sidewalks  —  iNjyRiEs  to  Pedes- 
tbians  —  Contributory  Neoliobnce  —  In- 
stbuctionb. 

Where,  in  an  action  for  injuries  to  a  pe- 
destrian by  a  defect  in  a  city  sidewalk,  the  court 
instructed  that,  though  defendant  was  negligent, 
yet  plaintiff  could  not  recover  if  but  for  her 
want  of  ordinary  care  the  injury  would  not 
have  occurred,  such  charge  sufficiently  submit- 
ted the  question  of  contributory  negligence  to 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1758-1762;  Dec. 
Dig.  i  822.*] 

6.  DaUAGES    (t    130*)— EXCESSIVENBSS  —  Peb- 

80NAL  Injuries. 

Plaintiff,  a  married  woman  of  middle  age, 
while  enceinte,  was  Injured  by  a  fall  on  a  de- 
fective sidewalk.  No  bones  were  broken,  and 
the  bruises  on  her  body  were  entirely  super- 
ficial and  healed  rapidly.  A  miscarriage  re- 
sulted from  the  accident  which  was  attended 
with  physical  and  mental  suffering,  and  for  six 
months  she  was  almost  entirely  disabled  by 
weakness  from  attending  to  her  duties  as  a 
housewife.  During  that  time,  she  was  under 
the  care  of  her  physician,  and  from  November, 
1910,  to  the  date  of  the  trial,  she  frequently 
consulted  another  physician,  and  for  a  portion 
of  the  time  employed  help  in  her  home  because 
of  her  alleged  weak  condition,  her  expenditures 
in  that  behalf  amounting  to  $475.  In  the 
meantime  she  had  suffered  a  second  and  per- 
haps a  third  miscarriage,  but  physicians  call- 
ed as  her  witnesses  were  unable  to  express  an 
opinion  as  to  whether  the  subsequent  miscar- 
riages were  a  necessary  or  probable  result  of 
the  condition  induced  by  the  injury  from  the 
fall.  Both  testified  that  her  pelvic  organs  were 
in  a  normal  and  healthy  condition  except  for 
lesions  resulting  from  the  birth  of  a  fully  ma- 


tured child  and  a  slightly  relaxed  condition  of 
the  ligaments  of  the  uterus.  Held,  that  a  ver- 
dict allowing  plaintiff  $10,475  was  excessive 
and  should  be  reduced  to  $3,000. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  U  357-307,  370,  371;  Dec.  Dig.  | 
130.*] 

Appeal  from  District  Court,  Sliver  Bovr 
County;   John  B.  McClernan,  Judge. 

Action  by  Nellie  McCabe  against  the  City 
of  Butte.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  on  condition. 

H.  Lowndes  Maury,  John  A.  Smith,  and 
N.  A.  Rotering,  all  of  Butte,  for  appellant 
M.  F.  Canning  and  P.  E.  Geagan,  botb  of 
Butte,  for  respondent 

BRANTXY,  0.  J.  This  action  wa« 
brought  to  recover  damages  for  a  personal 
injury  sustained  by  the  plaintiff  by  a  fall 
caused  by  a  defect  in  a  sidewalk  along  one 
of  the  streets  of  the  defendant  It  is  alleg- 
ed that,  at  the  point  where  the  accident  oc- 
curred, there  was,  and  for  more  than  a  year 
had  been,  a  hole  about  12  Inches  long,  9 
Inches  wide,  and  several  Inches  deep,  render- 
ing the  walk  dangerous  to  pedestrians;  that 
the  city  authorities  had  failed  to  use  ordi- 
nary care  to  ascertain  the  existence  of  the 
defect  and  cause  it  to  be  remedied;  and  that 
plaintiff,  being  without  knowledge  of  its  ex- 
istence and  not  warned  of  the  danger  by 
barriers  or  lights,  stepped  into  it  and  was 
thrown  violently  down,  with  the  result  that 
she  was  much  bruised  about  her  body,  arms, 
and  legs,  was  rendered  unconscious,  suffered 
displacement  of  her  pelvic  organs,  resulting 
in  a  miscarriage,  followed  by  severe  hemor- 
rhage, etc.,  by  reason  of  which  injuries  she 
has  been  and  will  be  Incapacitated  to  per- 
form her  duties  as  housewife,  and  has  suf- 
fered great  physical  and  mental  pain,  to  her 
damage  in  the  sum  of  $20,000.  The  com- 
plaint also  alleges  special  damages  In  the 
sum  of  $475  made  up  of  reasonable  and  nec- 
essary expenses  incurred  for  medical  atten- 
tion, nursing,  etc.  The  answer  tenders  issue 
upon  all  the  allegations  of  the  complaint  ex- 
cept the  corporate  capacity  of  defendant 
There  was  no  plea  of  contributory  negli- 
gence. The  plaintiff  had  verdict  and  Judg- 
ment for  $10,475  and  for  costs.  The  defend- 
ant has  appealed  from  the  Judgment  and  an 
order  denying  it  a  new  trial,  and  has  sub- 
mitted for  decision  two  questions,  the  first 
of  which  is  based  upon  the  refusal  of  the 
court  to  submit  to  the  Jury  one  instruction 
requested,  and  the  second  upon  the  refusal 
of  a  new  trial  on  the  ground  that  the  verdict 
is  excessive. 

1.  The  Instruction  referred  to  is  the  fol- 
lowing: "No  extraordinary  care  was  requir- 
ed of  Mrs.  McCabe,  but,  if  there  was  the 
slightest  want  of  ordinary  care  on  her  part 
and  such  contributed  directly  to  her  injury, 
she  cannot  recover  in  this  case."     It  is  ar- 
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sued  by  counsel  for  defendant  tbat  the  con- 
dition of  tile  evidence  is  sucti  that  the  Jury 
might  have  inferred  want  of  ordinary  care 
on  the  part  of  the  plaintiff  contributing  di- 
rectly to  her  Injury,  and  hence  that  the  de- 
fendant was  entitled  to  have  its  atten- 
tion called  to  that  aspect  of  the  case  by  ap- 
propriate instructions.  It  appears  from  the 
evidence  that  the  plaintiff  In  the  dusk  of  the 
evening  of  May  26,  1910,  In  company  with 
ber  little  daughter,  was  walking  rapidly 
along  Thornton  avenue,  a  public  street  lu 
general  use,  on  her  way  to  the  house  of  an 
acquaintance  residing  on  Gaylord  street. 
The  way  by  Thornton  avenue  was  the  most 
direct  leading  to  the  point  on  Gaylord  street 
to  which  the  plaintiff  was  going.  To  reach 
her  destination,  her  purpose  was  to  go  by 
way  of  an  alley  Intersecting  Thornton  ave- 
nue. At  the  corner  of  the  street  and  alley 
was  a  hole  such  as  is  described  In  the  com- 
plaint, due  to  a  break  In  one  of  the  boards 
forming  the  covering  of  the  sidewalk.  There 
was  no  light  nor  barrier  to  warn  pedestrians 
of  the  defect.  Plaintiff  was  about  two 
months  advanced  in  pregnancy.  As  she  was 
about  to  turn  the  corner,  she  stepped  Into 
the  hole  and  was  thrown  to  the  sidewalk. 

[1]  In  Nelson  v.  Boston  &  Mont.,  etc.,  Co., 
35  Mont  223,  88  Pac.  185,  it  was  held  that, 
where  the  condition  of  the  evidence  intro- 
duced by  the  plaintiff  is  such  that  It  may 
Justify  an  Inference  of  contributory  negli- 
gence. It  Is  proper  to  instruct  the  jury  on 
that  subject,  though  the  issue  is  not  present- 
ed by  the  answer.  Counsel  cite  and  rely  up- 
on this  case  and  insist  that  the  court  erred 
in  refusing  defendant's  request.  The  con- 
tention is  without  merit 

[2]  A  traveler  upon  a  public  street  has  the 
right  to  prefsume  that  it  is  in  an  ordinarily 
safe  condition,  because  the  law  enjoins  upon 
tlie  authorities  of  the  municipality  the  duty 
to  exercise  ordinary  diligence  to  make  and 
keep  the  streets  In  a  reasonably  safe  condi- 
tion for  public  travel;  and  when  they  are 
rendered  unsafe  by  reason  of  repairs  being 
made  therein,  or  have  become  defective  or  un- 
safe from  any  cause,  and  the  authorities 
have  notice  of  the  condition  or  the  circum- 
stances are  each  as  to  warrant  a  presump- 
tion of  notice,  the  duty  to  warn  the  public 
by  lights  or  other  means,  while  repairs  are 
made,  also  arises. 

[3]  The  traveler  is  not  bonnd  to  make  In- 
vestigations, and  he  cannot  be  charged  with 
negligence  if  be  fails  to  do  so.  7  Am.  &  Eng. 
Bncy.  of  Law  (2d  Ed.)  391. 

[4]  Though  the  street  may  be  defective  and 
Its  condition  be  well  known,  yet  it  is  not 
per  se  contributory  negligence  for  one  to' 
make  use  of  it,  provided  he  uses  ordinary 
care  In  doing  so.  Cannon  v.  Lewis,  18  Mont 
402,  45  Pac.  572 ;  7  Am.  A  Eng.  Ency.  of  Law 
(2d  Ed.)  411. 

In  the  opinion  of  the  writer,  the  evidence 


furnishes  no  basis  for  an  Inference  of  con- 
tributory negligence  on  the  part  of  plainttfT. 
She  was  traveling  along  the  walk  in  the  or- 
dinary way.  She  had  a  right  to  proceed 
rapidly  if  she  chose  to  do  so.  Having  no 
knowledge  of  the  existence  of  the  defect  she 
was  not  bound  to  make  inspection  in  order 
to  ascertain  the  existing  condition.  And 
though  a  woman  may  be  pregnant,  she  Is 
one  of  the  public  and  has  a  right  to  the  use 
of  the 'streets  In  the  same  manner  and  with 
the  same  presumption  as  to  their  condition 
as  other  persons.  While  it  may  be  said  that 
at  every  stage  of  the  period  of  pregnancy 
her  coming  and  going  should  be  regulated 
with  due  care  to  the  safety  of  her  unborn 
offspring,  her  legal  obligation  to  foresee  and" 
provide  against  neglect  of  duty  by  the  pub- 
lic authorities  is  not  greater  than  that  of 
other  members  of  the  community.  If,  from 
any  point  of  view,  the  circumstances  disclos- 
ed here  furnished  the  basis  for  an  inference 
of  negligence  on  the  part  of  plaintiff,  then 
In  every  case  of  injury  caused  by  a  defect 
In  a  street  there  is  a  question  of  contributory 
negligence  which  must  be  submitted  to  the 
Jury,  whether  the  issue  is  made  by  the  plead- 
ings or  not 

[S]  But  let  us  assume,  as  the  trial  court 
did,  that  the  evidence  presents  a  question  of 
contributory  negligence,  the  subject  was  suf- 
ficiently covered  by  instructions  4,  8,  and  9 
given  by  the  court  The  last  expressly  told 
the  jury  that,  though  the  defendant  had  been 
shown  to  have  been  guilty  of  negligence,  yet 
the- plaintiff  could  not  recover  If,  but  for  her 
want  of  ordinary  care,  the  Injury  would  not 
have  occurred.  This  form  of  statement  em- 
bodies the  rule  which  is  found  in  the  text  of 
Mr.  Thompson  In  his  work  on  Negligence  (1 
Thompson  on  Negligence,  §!  171,  173).  We 
think  it  correct  and  entirely  sufficient  for 
all  practical  purposes. 

[6]  2.  The  amount  of  the  verdict  Is  exces- 
sive. The  plaintiff  is  a  woman  of  middle 
age,  the  mother  of  five  living  children.  She 
had  no  bones  broken.  The  bruises  upon  her 
body  were  entirely  superficial  and  healed 
rapidly.  The  most  serious  feature  of  her 
injury  was  the  miscarriage  brought  about 
by  the  accident,  the  attendant  physical  and 
mental  suffering,  and  the  resulting  condition 
which  she  insLsts  is  permanent.  She  was 
for  the  months  intervening  between  the  26th 
of  May  and  the  13th  of  the  following  No- 
vember almost  entirely  disabled  by  weakness 
from  attending  to  her  duties  as  hou.sewife. 
During  all  that  time  she  was  under  the  care 
of  Dr.  McGinn,  her  family  physician,  and  a 
portion  of  the  time  required  the  attendance 
of  a  nurse.  During  the  time  Intervening  be- 
tween November  13,  1910,  and  the  date  of 
the  trial,  she  frequently  consulted  another 
physician,  and  for  a  portion  of  the  time  em- 
ployed help  in  her  home  because  of  her  al- 
leged weak  condition.    Her  expenditures  in 
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fhlB  behalf  amounted  to  $475.  Tn  tbe  mean- 
time she  had  Buffered  a  second  and  i)erhaps 
a  third  miscarriage. 

Drs.  McGinn  and  Anderson,  called  as  wit- 
nesses, made  an  examination  of  her  pelrlc 
organs  during  the  trial.  Neither  was  able  to 
express  an  opinion  upon  the  question  wheth- 
er the  subsequent  miscarriages  were  a  nec- 
essary or  probable  result  of  the  condition 
induced  by  the  injury  from  the  fall.  Both 
were  of  the  opinion  that  in  some  cases  the 
habit  of  miscarriage  is  induced  by  a  first 
occurrence,  thus  destro3rlng  the  chlldbearing 
power,  but  refused  to  express  an  opinion  as 
to  what  was  the  condition  of  the  plaintiff  in 
this  regard.  Both  testified  that  her  pelvic 
organs  were  in  a  normal  and  healthy  condi- 
tion, except  that  there  were  lesions  which 
had  evidently  been  caused  by  the  birth  of  a 
fully  matured  child,  and  a  sUghtry  relaxed 
condition  of  the  ligaments  of  the  uterus. 
While  plaintiff  is  entitled  to  recover  a  sub- 
stantial amount  in  view  of  the  character  of 
her  injury  and  the  attendant  pain  and  suf- 
fering, we  think  the  allowance  made  by  the 
Jury  very  much  In  excess  of  what  would  be 
up  to  the  full  measure  of  Just  compensation. 

The  cause  Is  remanded,  with  directions  to 
the  district  court  to  grant  a  new  trial,  unless 
within  30  days  after  the  filing  of  the  remit- 
titur the  plaintiff  shall  give  her  consent  in 
writing  that  the  Judgment  be  reduced  to  $3,- 
000.  If  such  consent  is  given,  the  Judgment 
will  be  modified  accordingly  as  of  the  date 
of  Its  original  entry,  and  together  with  the 
order  denying  the  new  trial  will  stand  af- 
firmed. That  part  of  the  Judgment  relating 
to  the  costs  is  not  to  be  disturbed. 

SMITH,  J.,  concnrs. 

HOLLOW  AT,  J.  I  concur  in  the  result 
reached,  but  I  do  not  agree  with  all  that  is 
said  In  the  first  paragraph  of  the  opinion 
above.  In  my  Judgment  the  trial  court  en- 
tertained the  correct  view  that  the  evidence 
presented  a  question  of  contributory  negli- 
gence, and  this  was  properly  submitted  to 
the  Jury. 

In  view  Of  the  definition  of  negligence 
adopted  by  this  court  in  Birsch  v.  Citizens' 
Electric  Co.,  36  Mont  674,  93  Pac.  940,  I 
think  the  instructions  given  fairly  cover  the 
qnestion  of  contributory  negligence,  and  that 
the  instruction  tendered  by  defendant  mere- 
ly emphasized  the  rule,  without  stating  any 
different  proposition  of  law.  Under  such  dr- 
cnmstances,  the  trial  court  cannot  be  put  In 
error  because  of  the  langnage  employed  to 
express  the  rule,  when  it  appears,  as  It  does 
from  this  record,  that  the  Jurors  must  have 
understood  the  principle  announced  by  the 
court  for  their  government. 


(46  Moot  71) 

WINSLOW  ▼.  DUWDOM  et  aL 
(Supreme  Court  of  Montana.    June  25,  1912.) 

1.  Appeal  and  Erbok  (|  1012*>— Findiwob— 

cowclusiveness. 

A  finding  of  the  Jury,  approved  by  the 
trial  judge  in  a  suit  in  equity,  will  be  accept- 
ed by  the  Supreme  Court  on  appeal,  unless  ap- 
pellant shows  that  the  evidence  preponderated 
against  it,  and,  where  there  is  a  sharp  con- 
flict in  the  evidence  involving  merely  the  cred- 
ibility of  the  witnesses  and  the  weight  of  their 
testimony,  the  finding  is  conclusive. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  3990-3992;  Dec.  Dig.  } 
1012.»] 

2.  STATtJTBs  (S  226*)— CoNSTBTJonoK— Adop- 
tion OF  Statute  of  Sisteb  State. 

The  court  in  construing  a  statute  adopted 
from  a  sister  state  where  it  has  received  a  ju- 
dicial construction  will  assume  that  the  Legis- 
lature intended  that  the  same  constmction 
should  prevail. 

[Ed.  Note. — ^For  other  cases,  see  Statutes, 
Cent  Dig.  |  307;    Dec  Dig.  g  22a*] 

3.  Assignments  (|  4*)— Bquitt  (|  19*)— Iw- 

TERESTS  A8SlaNABi:.E— Sl)ATnTES---C0NSTBU0- 

tion. 

Rev.  Codes,  Jg  4464,  4691,  providing  that 
a  mere  possibility  is  not  an  interest,  and  that 
a  mere  possibUi^,  not  coupled  with  an  inter- 
est cannot  be  transferred,  are  declaratory  of 
the  common-law  rule  under  which  such  interests 
are  not  transferable  at  law,  bat  in  equity 
transfers  of  such  interests,  if  fairly  made  and 
for  an  adequate  consideration,  will  be  enforced. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  f  6;  Dec.  Dig.  |  4;»  Equity,  Cent 
Dig.  §g  46,  47;   Dec.  Dig.  f  19.*] 

4.  Vendor  and   Pubchasbb   ({   67*)  — Con- 
TBACTs— "Option." 

An  "option"  Is  a  right  acquired  by  con- 
tract to  accept  or  reject  an  offer  to  purchase 
property  at  a  fixed  price  within  a  specified 
time. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  87;   Dec.  Dig.  I  67.* 

For  other  definitions,  see  Words  and  Phraa- 
es,  vol.  6,  pp.  5000-5002;   vol.  8,  p.  7739.] 

5.  Contracts  (8  147*)  —  Constbuotion  —  Ik- 
tent  OF  Parties. 

The  court,  in  construing  a  contract,  most 
ascertain  and  give  effect  to  the  intention  of 
the  parties. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  81  780,  743;  Dec  Dig.  |  147.*] 

6.  ASSIONlfBNTB   (I  18*)— CONtaACXS  ASBIOIT- 
ABLE. 

The  role  that  a  contract  is  assignable  does 
not  apply  where  the  right  created  by  the  eon- 
tract  is  coupled  with  a  liability,  or  where  the 
contract  involves  a  relation  of  personal  confi- 
dence, or  is  for  personal  services. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  81  25-27;   Dec  Dig.  |  ia*I 

7.  Vendoe  and  Pdbchaseb   (g  214*)— CoH- 
TBACTS  Assignable— Option. 

An  option  for  the  purchase  of  real  estate 
at  a  fixed  price  within  a  definite  time  is  as- 
signable by  the  hoMer  of  the  option,  where  his 
agreement  simply  involves  the  payment  in  cash 
of  the  price  specified  in  the  option. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  gg  436,  442-448;  Dec 
Dig.  8  214.*] 
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8.  IiAIfDLOBD  AMD  TENANT  (|  112»)— NONAS- 
5IONABIUTT      OF      LBABB  —  FOBFEITIJBE  — 

Waitkb. 

A  provision  in  a  lease  against  assignment 
by  the  lessee  without  the  lessor's  consent  is  for 
the  benefit  of  the  lessor  and  he  may  waive  a 
breach  of  the  condition,  and  the  right  granted 
by  Bev.  Codes,  |  7271,  Bubd.  4,  providing  that 
an  assignment  by  a  lessee  contrary  to  the  cov- 
enants of  a  lease  operates  to  terminate  the 
lease  on  notice  by  the  lessee,  may  be  asserted  or 
waived. 

[Ed.  Nott.— For  other  cases,  see  lAndlord 
and  Tenant,  Cent  Dig.  ||  843-849;  I>ec.  Dig. 
I  112.*] 

9.  I>ANDIJ)BD    AND    TENANT    (S    112*)— BBEAOH 

OF  Condition  Aoainst  Nonassionabilitt. 
Where  a  lessor  in  a  lease  stipulating 
against  assignment  without  his  consent  did  not 
avail  himself  of  the  privilege  of  terminating  the 
lease  aa  authorized  by  Rev.  Codes,  g  7271,  subd. 
4,  because  of  an  assignment  without  his  con- 
cent he  waived  the  right  to  terminate  the  lease 
on  that  ground. 

(Ed.  Note. — ^For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  ||  343-349;  Dec.  Dig. 
I112.*] 

10.  Vendob  and  Pubcbabkb  (i  18*)— Option 

— ACCEFTANCE. 

An  acceptance  of  an  option  to  purchase 
real  estate  involves  the  actual  payment  or  ten- 
der of  the  price,  unless  the  vendor,  by  his  con- 
duct, excuses  actual  tender. 

[Ea.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  f  23;    Dec.  Dig.  |  18.*] 

11.  Specmio  Pebfobmance  (S  97*)— Tkndkb 
of  Conbidebation  —  Option  to  Ptjbchase 
Lard. 

Where  the  holder  of  an  option  to  purchase 
real  estate  within  a  specified  time  for  a  speci- 
fied price  notified  the  vendor  of  his  intention 
to  accept  the  option,  and  thereafter  the  ven- 
dor notified  the  holder  that  he  withdrew  the 
offer  in  the  option,  and  would  not  abide  there- 
by, an  actual  tender  of  the  price  was  not  nec- 
essary to  enable  the  holder  to  assert  his  rights 
nnder  the  option,  provided  lie  was  ready,  able, 
and  willing  to  pay  the  price  and  receive  the 
deed. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  fi  286-298;  Dec.  Dig.  f 
»7.*1 

Appeal  from  District  Court,  Fergus  Coun- 
ty; E.  K.  Cheadle,  Judge.  , 

Action  by  F.  D.  Winslow  against  William 
Dnndom,  Sr.,  and  another.  From  a  Judg- 
ment tor  plaintiff,  defendants  appeal.'  Af- 
firmed. 

B^den  ft  Dekalb,  of  Lewlstown,  for  appel- 
lants. Ayers  &  Marshall  and  W.  M.  Black- 
ford, all  of  Lewlstown,  for  respondent. 

HOLLOW  AY,  J.  On  March  17,  1908,  Wil- 
liam Dundom,  Sr.,  and  Kate  Dundom,  bis 
wife,  executed  and  delivered  to  Axel  Ander- 
son two  certain  Instruments  in  writing.  The 
first  was  a  lease  of  real  property  for  the 
term  of  five  years.  The  second  Instrument, 
which  refers  to  the  same  property,  reads  as 
follows:  "Option.  It  is  agreed  that  Axel 
Anderson,  for  Talne  received,  shall  have  the 
right  to  purchase  my  property  consisting  of 
2,400  acres  of  land  located  in  Township  10 
North,  17  East,  Fergus  county,  Montana,  for 
a  period  of  three  years  from  date  of  this  in- 


strument, the  price  to  be  $16  per  acre.  I 
agree  to  furnish  an  abstract  of  title  to  the 
property  showing  same  to  be  free  from  all 
encumbrance.  The  said  property  to  remain 
in  the  hands  of  the  said  Axel  Anderson  ex- 
clusively for  period  of  time  mentioned."  On 
January  9,  1911,  Anderson  executed  and  de- 
livered to  F.  D.  Winslow  a  quitclaim  deed 
by  which  he  released  to  Winslow  all  his  in- 
terest in  the  premises  covered  by  the  Dun- 
dom lease,  and  assigned  to  Winslow  all  his 
interest  under  the  option.  On  January  30, 
1911,  Winslow  notified  William  Dundom  that 
he  had  secured  the  option  by  assignment  and 
intended  to  accept  the  offer  contained  in  it, 
and  then  and  there  prepared  a  deed  for  Wil- 
liam and  Kate  Dundom  to  execute,  and  this 
deed  was  delivered  to  William  Dundom. 
About  March  1,  1911,  William  and  Kate 
Dundom  by  writing  notified  Winslow  that 
they  withdrew  the  offer  contained  in  the  op- 
tion agreement  and  would  not  longer  abide 
by  the  same,  for  the  reason  that  the  option 
agreement  was  without  consideration.  They 
stated,  also,  that  they  refused  to  recognize 
any  right  in  Winslow  as  assignee  of  Ander- 
son. On  March  10,  1911,  Winslow  notified 
both  William  and  Kate  Dundom  that  he  was 
then  prepared  to  pay  the  full  purchase  price 
mentioned  in  the  option,  that  he  desired  to 
exercise  the  privilege  ^ven  by  the  option, 
and  demanded  a  deed  for  the  property.  The 
demand  was  refused,  and  this  action  was 
commenced  by  Winslow  to  enforce  specific 
performance.  Upon  the  trial  the  court  called 
to  its  assistance  a  Jury,  to  whom  were  sub- 
mitted certain  interrogatories  covering  the 
disputed  questions  of  fact  These  interroga- 
tories were  all  answered  by  the  Jury  in  favor 
of  plalntifTs  -contentions,  and  these  findings 
were  adopted  and  supplemented  by  other 
findings  made  by  the  court  A  decree  in 
favor  of  plaintiff  was  rendered  and  entered, 
and  from  that  decree  and  an  order  denying 
a  new  trial  the  defendants  have  appealed. 

[1  ]  Without  attempting  to  state  even  the 
substance  of  the  evidence  contained  In  the 
voluminous  record,  it  is  sufficient  to  say  that 
there  is  substantial  evidence  to  support  every 
finding  made  by  Ihe  court  and  Jury;  and, 
under  the  rule  of  practice  in  this  state,  those 
findings  will  be  accepted  In  this  court  un- 
less the  appellants  can  show  that  the  evi- 
dence preponderates  against  them  or  some 
of  them.  Murray  v.  Butte-Monitor  T.  Min. 
Co.,  41  Mont  449,  110  Pac.  497,  112  Pac. 
1132.  The  burden  thus  imposed  upon  the 
appellants  they  have  failed  to  maintain.  At 
most  the  record  discloses  a  siiarp  conflict 
in  the  evidence,  involving  a  mere  question  of 
the  credibility  of  witnesses  and  the  weight 
to  be  given  to  their  testimony.  Under  these 
circumstances,  we  accept  the  findings  as  con- 
clusive upon  the  facts  involved.  Those  facts, 
so  far  as  necessary  to  be  considered  now, 
are  (1)  that  there  was  a  sufficient  considera- 
tion for  the  option  agreement;   (2)   that  It 
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was  not  the  Intention  of  the  parties  that  the 
option  agreement  should  be  personal  to  An- 
derson and  not  assignable ;  (3)  that  the  value 
of  the  land  increased  greatly  during  the  life 
of  the  option ;  and  (4)  that  the  plaintiff  has 
been  at  all  times  since  January  30,  1911,  able 
and  willing  to  pay  the  purchase  price  and 
receive  a  deed  for  the  property  involved.  By 
other  findings  the  lands  mentioned  in  the  op- 
tion agreement  are  identified  and  certain 
facts  established  which  are  not  seriously 
controverted,  if  controverted  at  all. 

We  have  presented  to  us,  then,  the  single 
question:  Was  the  option  agreement  as- 
signable so  as  to  give  Wlnslow  the  right  to 
insist  upon  specific  performance?  There  is 
not  any  uncertainty  or  ambiguity  in  the 
terms  employed,  and  the  question  might  well 
be  treated  as  one  of  law;  but  out  of  abun- 
dance of  caution  the  trial  court  submitted  to 
the  Jury  evidence  touching  the  circumstances 
surrounding  the  making  of  this  agreement 
and  refiectlng  upon  the  intention  of  the  par- 
ties to  it,  and  the  jury  found  that  it  was 
not  the  intention  of  the  parties  that  the  op- 
tion should  be  personal  to  Anderson.  Elab- 
orate and  most  excellent  briefs  have  been 
submitted  by  counsel  for  the  respective  par- 
ties, but,  when  the  arguments  are  exhausted, 
the  result  is  fairly  characterized  by  Prof. 
Page  in  bis  article  on  Vendor  and  Purchaser, 
in  39  Cyc.  p.  1245,  as  follows:  "In  some  Ju- 
risdictions it  is  held  that  a  bond  to  convey 
or  other  contract  giving  a  particular  person 
an  option  to  purchase  land  within  a  certain- 
time  and  upon  certain  terms  and  conditions 
is  neither  a  chose  in  action  nor  a  transmis- 
sible right  of  property,  but  a  mere  personal 
privilege  in  the  person  to  whom  it  is  given, 
and  that  it  is  not  assignable  by 'him,  or  sub- 
ject to  acceptance  and  enforcement  by  his 
heirs  or  personal  representatives,  unless  it 
has  been  accepted  and  thereby  changed  into 
a  binding  contract  of  sale,  or  unless  it  is  in 
terms  given  not  only  to  him,  but  also  to  his 
assigns,  heirs,  personal  representatives,  etc. 
In  other  jurisdictions,  however,  it  is  held 
that  an  option  to  purchase  land  based  upon  a 
valuable  consideration  is  assignable  even 
before  acceptance,  and  although  it  does  not 
run  to  the  assigns  of  the  party  to  whom  It  is 
given,  unless  there  Is  some  provision  or 
agreement  making  the  contract  a  purely  per- 
sonal one."  The  conflict  in  the  decisions 
arises  upon  the  consideration  of  peculiar 
statutory  provisions  or  upon  the  view  enter- 
tained by  the  particular  court  of  the  nature 
of  an  option  itself.  We  are  bound  by  our 
own  statutes,  so  far  as  they  are  applicable; 
and  this  court  has  had  occasion  heretofore  to 
consider  the  nature  of  an  option  given  for 
a  valuable  consideration,  such  as  the  one 
before  us,  and  with  our  former  determina- 
tions we  are  satisfied  and  adhere  to  them  so 
far  as  they  refiect  upon  the  question  now 
presented. 


[2, 3]  Appellants  lay  much  stress  upon  the 
following  provisions  of  our  Revised  Codes: 

"Sec.  4454.  A  mere  possibility,  such  as  the 
expectancy  of  an  heir  apparent,  is  not  to  l-.e 
deemed  an  interest  of  any  kind." 

"Sec.  4591.  A  mere  possibility,  not  coupled 
'with  an  interest,  cannot  be  transferred." 

Section  4454  is  identical  in  terms  with 
section  700  of  the  California  Civil  Code,  and 
section  4591  is  identical  w^lth  section  1045 
of  the  California  Civil  Code.  These,  provi- 
sions were  in  force  in  California  many  years  ^ 
before  they  were  adopted  by  us  in  1895, 
and  had  received  construction  by  the  high- 
est court  of  that  state  before  they  became 
a  part  of  our  Codes.  We  must  indulge  the 
presumption,  then,  that  in  adopting  these 
provisions  from  California  our  Legislature 
Intended  that  the  same  construction  should 
prevail  in  this  Jurisdiction  as  then  prevailed 
in  the  state  from  which  the  sections  were 
borrowed.  State  ex  rel.  Dolenty  v.  District 
Court,  42  Mont.  170,  111  Pac.  731.  The  Cal- 
ifornia Code  sections  above  were  construed 
in  Re  Garcelon's  Estate,  .104  Cal.  570,  38  Pac. 
414,  32  L.  R.  A.  595,  43  Am.  St.  Rep.  134. 
wherein  it  is  held  that  these  sections  simply 
state  well-settled  rules  of  common  law,  and, 
whereas  at  common  law  such  intangible 
rights  or  Interests  as  those  mentioned  in 
the  sections  above  were  incapable  of  being 
transferred,  still  in  equity  the  rule  was 
quite  the  contrary,  and  agreements  for  the 
sale  of  expectancies,  if  fairly  made  and  for 
an  adequate  consideration,  were  enforced  in 
equity.  The  court  concludes:  "It  was  not 
the  intention  of  the  Legislature,  in  enacting 
the  sections  of  the  Code  Just  referred  to. 
to  make  any  change  in  the  rule  by  which 
courts  of  equity  were  theretofore  governed 
in  dealing  with  this  class  of  contracts."  As- 
suming, without  deciding,  that  the  right  ac- 
quired by  Anderson  under  the  option  agree- 
ment can  be  properly  referred  to  the  char- 
acter of  rights  mentioned  In  either  section 
4454  or  4591  above,  we  think  appellants'  con- 
tention is  fully  answered  by  the  conclusion 
of  the  California  court  in  the  case  just  cited. 

[4]  In  Snider  v.  Yarbrough,  43  Mont.  203, 
115  Pac.  411,  in  speaking  of  the  abstract 
right  as  distinguished  from  the  Instrument 
evidencing  the  right,  this  court  said:  "An 
option  is  a  right  acquired  by  contract  to  ac- 
cept or  reject  a  present  offer  within  a  lim- 
ited or  reasonable  time."  While  In  charac- 
terizing the  Instrument  which  evidences  such 
right,  this  court  in  Ide  v.  Lelser,  10  Mont. 
5,  24  Pac.  695,  24  Am.  St.  Rep.  17,  In  speak- 
ing of  an  option  said:  "It  is  simply  a  con- 
tract, by  which  the  owner  of  property  agrees 
with  another  person  that  he  shall  have  the 
right  to  buy  his  property,  at  a  fixed  price, 
within  a  time  certain." 

[6]  It  is  an  elementary .  rale  for  the  con- 
struction of  contracts  generally  that  the  in- 
tention of  the  parties  in  making  the  con- 
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tract  shall  be  ascertained,  and,  when  ascer- 
tained, shall  be  enforced.  This  rule  the  trial 
court  inroked.  and  properly  so;  and  without 
pausing  to  consider  whether  oral  evidence 
was  admissible  to  show  the  Intention,  for 
no  objection  was  offered  to  the  evidence,  we 
are  confronted  with  this  question:  Is  there 
anything  in  the  nature  of  an  option  agree- 
ment which  prevents  the  option  holder  from 
transferring  his  interest  to  a  third  party,  in 
the  absence  of  any  evidence  that  the  parties 
to  the  agreement  in  the  first  Instance  intend- 
ed the  right  created  to  be  personal  to  the 
option  holder?  No  useful  purpose  could  be 
served  by  a  review  of,  or  reference  to,  the 
conflicting  decisions..  There  is  not  any  rea- 
son suggested  why  the  same  rules  of  law 
which  apply  to  contracts  generally  should 
not  be  Invoked  with  respect  to  an  option 
agreement,  so  far  as  the  character  of  the  lat- 
ter admits  of  their  application,  and  we  do 
not  know  of  any. 

[I]  While  the  rule  is  uniform  that  a  per- 
son may  contract  with  whom  he  pleases  and 
may  refuse  to  contract  with  any  particular 
person,  still  the  rule  is  equally  well  settled, 
as  stated  in  4  Cyc.  20,  as  follows:  "As  to 
assignability  of  private  contracts,  it  may  be 
stated  as  a  general  mie  that  rights  arising 
out  of  agreements  or  contracts  between  pri- 
vate individuals  may  be  assigned,  In  the  ab- 
sence of  any  provision  or  stipulation  in  the 
agreement  or  contract  to  the  contrary." 
Certain  well-recognized  exceptions  to  that' 
rule  arise  in  case  the  right  is  coupled  with  a 
liability,  or  the  contract  Involves  the  rela- 
tion of  personal  confidence,  or  the  contract 
to  for  personal  services;  and  the  reason 
for  these  exceptions  is  apparent  at  once.  A 
person  might  be  willing  to  employ  a  particu- 
lar person  as  his  confidential  agent,  whereas 
be  would  not  be  willing  that  some  one  else 
should  perform  the  services  for  him,  or  he 
might  be  willing  to  pay  a  given  price  to  a 
particular  artist  for  a  painting  by  him, 
whereas  he  would  not  be  willing  to  pay  the 
same  price,  or  possibly  any  price,  for  a  paint- 
ing upon  the  same  subject  by  some  one  else. 

[7]  But  since  the  contract  in  question  does 
not  Involve  relations  of  personal  confidence 
or  skill,  and  the  right  is  not  coupled  with 
any  liability,  there  is  not  any  reason  why 
Anderson's  assignee  cannot  perform  the 
agreement  as  well  as  Anderson  himself.  It 
involved  simply  the  payment  In  cash  of  the 
amount  of  the  purchase  price  mentioned  In 
the  agreement  The  rule  that  rights  arising 
from  contracts  between  private  individuals 
are  assignable,  and  that  nonassignability  is 
the  exception,  was  recognized  by  this  court 
to  Fl  toner  v.  McVay,  37  Mont  306,  96  Pac. 
.340,  19  L.  B.  A.  (N.  S.)  879,  15  Ann.  Cas. 
1175.  Stoce  it  appears  in  this  tostance  that 
it  was  not  the  intention  of  the  parties  to 
the  agreement  that  the  right  secured  to  An- 
derson should  be  personal  to  him,  and  stoce 
the  execution  of  .the  agreement  does  not 
tovolve  any  question  of  personal  confidence 


or  skill,  we  think  the  case  falls  within  the 
general  rule  and  that  the  right  was  assign- 
able, and  that  Winslow  may  enforce  the 
same  in  a  court  of  equity. 

[8]  The  record  discloses  that  the  consid- 
eration for  the  option  was  the  lease,  which 
by  its  terms  was  made  nonassignable  with- 
out the  consent  of  the  lessors;  and  it  is  now 
insisted  that  by  givtog  the  quitclaim  deed 
Anderson  assigned  the  lease  without  his  les- 
sors' consent,  thereby  forfeiting  his  rights 
under  It,  and  that  In  effect  the  lease  ceased 
to  exist  and  to  consequence  thereof  the  con- 
sideration for  the  option  agreement  failed, 
and  defendants  were  at  liberty  to  withdraw 
the  offer,  as  they  assumed  to  do  to  the  writ- 
ten notice  of  March  1st.  Subdivision  4  of  sec- 
tion 7271,  Revised  Codes,  reads  as  follows: 
"Any  tenant  or  subtenant,  assigning  or  sub- 
letting, or  committing  waste  upon  the  de- 
mised premises,  contrary  to  the  covenants  of 
his  lease,  thereby  termtoates  the  lease,  and 
the  landlord,  or  his  successor  to  estate,  shall 
upon  service  of  three  days'  notice  to  quit, 
upon  the  person  or  persons  in  possession,  be 
entitled  to  restitution  of  possession  of  such 
demised  premises,  under  the  provisions  of 
this  chapter."  The  provision  for  nonassign- 
ability contained  in  the  lease  was  clearly  to- 
tended  for  the  benefit  of  the  lessors;  but 
such  right,  or  the  breach  of  the  condition, 
they  could  waive  if  they  chose  to  do  so. 
The  statute  above  merely  gives  them  a  right 
which  they  could  assert  or  not  as  they 
elected. 

[9]  The  lease  provides  for  its  termination 
upon  10  days'  notice  from  the  lessors,  to . 
case  of  a  breach  by  the  lessee;  but  the  rec- 
ord fails  to  show  that  the  lessors  availed 
themselves  of  the  privilege,  and,  to  the  ab- 
sence of  such  showing,  "the  case  stands  as 
if  no  restriction  had  been  imposed,  or  as  if 
the  lessor  had  given  his  consent  to  the  as- 
signment." Jones  V.  Moncrief-Cook  Co.,'  25 
Okl.  856,  108  Pac.  403,  and  cases  thereto 
cited.  The  violation  of  the  covenant  agatost 
assignment  gave  to  the  lessors  the  right  to 
declare  the  lease  terminated  and  end  the 
term;  but  this  right  they  waived  by  a  fail- 
ure to  exercise  it.  Garcia  v.  Gunn,  119  Cal. 
315,  51  Pac.  684;  Scott  v.  Slaughter,  35  Tex. 
Civ.  App.  524,  80  S.   W.  643. 

[10]  Finally,  it  is  urged  that  there  never 
was  an  acceptance  of  the  offer  contained  in 
the  option  agreement  It  is  insisted  that  an 
acceptance  Involved  the  actual  payment  or 
tender  of  the  purchase  money,  and  this  Is 
correct,  unless  the  defendants  by  their  con- 
duct excused  actual  tender. 

[11]  The  law  does  not  require  the  dotog  of 
an  idle  act;  and  but  for  the  declarations  of 
defendants  in  their  written  notice  of  March 
ist,  and  their  oral  declarations  to  the  plato- 
tlff  on  March  10th,  plaintiff  would  fall  by 
reason  of  his  failure  to  make  actual  tender. 
But  when  the  defendants  notified  him  on 
March  1st  that  they  would  not  abide  by 
the  option  agreement,  and  when  on  March 
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lOtb  tbey  Bpedflcally  told  him  that  It  was 
useless  for  him  to  offer  them  the  money,  as 
they  would  not  accept  it,  they  thereby  re- 
leased the  plaintiff  from  the  necessity  of 
actually  producing  the  money  and  offering  It 
to  them,  so  long  as  he  showed  himself  ready, 
able,  and  willing  to  pay  the  money  and  re- 
ceive the  deed.  Long  t.  Needham,  37  Mont. 
408,  96  Pac.  731;  Ftolen  v.  Helnze,  32  Mont 
354,  80  Paa  918;  Christiansen  t.  Aldricb, 
30  Mont  446,  76  Pac.  1007. 

We  deem  it  unnecessary  to  give  particular 
consideration  to  other  questions  presented. 

The  Judgment  and  order  are  affirmed. 

Atlirmed. 

BRAKTLT,  C.  J.,  and  SMITH,  3^  concur. 


(6»  Wasli.  S61) 

HAMBACH  ▼.  WARD  et  aL 

(Supreme  Court  of  Washington.    July  18, 
1912.) 

1.  Statute^  (|'120*)— Titlb— SuFnciKRcr. 

Act  March  18,  1909  (Laws  1909,  c.  207) 
I  2,  providing  that,  if  any  municipal  corpora- 
tion tail  to  require  a  contractor  to  give  a  bond 
to  secure  laborers,  materialmen,  etc.,  it  shall 
be  liable  for  the  full  amount  of  all  debts  so  in- 
curred by  such  contractor,  is  not  unconstitu- 
tional for  failure  to  express  this  obligation  in 
its  title,  which  is  an  act  "requiring  bonds  from 
contractors  contracting  to  do  public  work  con- 
ditioned to  pay  laborers,  mechanics,  material- 
men and  others";  the  purpose  of  the  Constitu- 
tion being  merely  to  require  the  title  to  dis 
close  the  scope  of  the  statute. 

[Ed.  Note.— For  .  other  cases,  see  Statutes, 
Cent  Dig.  U  168-172;  Dec  Dig.  §  120.*] 

2.  Municipal  Cokpobations  (S  376*)— Coif- 
TBACTS— Bonds— 'Statutes. 

Under  Act  March  IS,  1909  (Laws  1909,  c. 
207)  I  2,  providing  that,  if  a  municipal  corpo- 
ration shall  fail  to  take  the  required  bond  from 
a  municipal  contractor,  it  shall  be  liable  for 
the  full  amount  of  all  debts  incurred  by  him, 
where  no  bond  was  taken  for  debts  by  the  con- 
tractor for  public  work,  even  though  the  con- 
tract with  him  did  not  comply  with  the  neces- 
sary formal  requisites,  it  is  hable  for  debts  in- 
curred by  the  contractor. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  911-913;  Dec  Dig. 
I  376.*] 

S.  Municipal  Cobporations  (S  376*)— Cor- 

TBACTS — ^BoNDS— Statutes  . 

Under  Act  March  18,  1909  (Laws  1909,  c 
207)  S  2,  providing  that  the  municipality  on 
failmg  to  take  a  bond  from  a  contractor  shall 
be  liable  for  all  debts  incurred  by  him,  the  con- 
tractor's creditors  can  only  recover  the  reason- 
able value  of  goods  or  labor  furnished,  and  so, 
while  one  cannot  sue  on  a  contract  and  recover 
on  quantum  meruit,  evidence  that  the  agreed 
price  of  goods  furnished  was  their  reasonable 
value  is  admissible, 

[EH.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  911-913;  Dec  Dig. 
I  376.»] 

4.  Municipal  Cobpobations  (J  376*) — CoN- 
8TBUCT10N — Penal  Statutes. 

Act  of  March  18,  1909  (Laws  1909,  c 
207)  {  2,  providing  that  a  municipality  shall  be 
liable  for  all  debts  incurred  by  a  public  con- 
tractor where  it  has  not  taken  a  bond  for  the 
payment  of  such  debts,  is  not  penal,  but  reme- 
dial in  its  nature,   in  no  way   differing  from 


statutes  giving  liens  upon  the  property  of  pri- 
vate owners. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  911-013;  Dec  Dig. 

Department  1.  Appeal  from  Superior 
(jourt,  Snohomish  County  ;  W.  P.  Bell,  Judge. 

Action  by  A.  Hambach  against  U.  B. 
Ward  and  the  City  of  Edmonds.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af> 
firmed. 

S.  J.  White,  of  Edmonds,  for  appellants. 
Peterson  &  Macbrlde,  of  Seattle,  for  respooA- 
ent 

60SB,  J.  This  action  was  brought  under 
the  provisions  of  the  statute.  Laws  1909,  p. 
716.  It  is  alleged  In  the  complaint  that  the 
plaintiff  and  his  assignors  furnished  mate- 
rial for  and  performed  labor  upon  the  city 
hall  and  library  building  in  the  city  of  Ed- 
monds, a  city  of  the  third  class,  at  the  in- 
stance of  the  defendant  Ward,  that  Ward 
erected  the  building  under  a  contract  with 
the  city,  and  that  the  city  failed  to  take  a 
bond  as  required  by  the  statute.  The  an- 
swer admits  that  Ward  erected  the  building, 
and  that  tbe  building  la  the  property  of  the 
city,  but  denies  that  the  city  entered  Into  a 
contract  with  him  for  its  construction. 
There  was  a  Judgment  for  the  plaintiff 
against  the  city,  and  it  has  appealed. 

[1]  The  appellants'  first  contention  la  that 
the  title  of  the  act  Is  not  sufficiently  broad 
to  embrace  the  obligation  which  section  2 
puts  upon  municipalities  falling  to  take  a 
bond.  The  title  of  the  act  is  as  follows: 
"An  act  requiring  bonds  from  contractors 
contracting  to  do  public  work,  conditioned 
to  pay  laborers,  mechanics,  materialmen  and 
others."  While  the  title  might  well  have 
been  more  specific,  we  think  it  is  sufficiently 
comprehensive  to  disclose  the  object  of  the 
act  within  the  meaning  of  the  Constitution. 
The  purpose  of  the  constitutional  provision 
is  to  require  the  title  of  an  act  to  call  at- 
tention to  the  subject-matter  of  the  legisla- 
tion, so  that  one  reading  It  may  know  what 
matter  is  being  legislated  npon,  "and  it  Is 
sufficient  when  It  is  broad  enough  to  accom- 
plish that  purpose."  State  ex  rel.  Zent  t. 
Nichols,  50  Wash.  508,  97  Pac.  728.  See,  al- 
so. State  V.  Montgomery,  57  Wash.  182,  106 
Pac.  771;  State  v.  Ames,  47  Wash.  328,  92 
Pac.  137;  State  t.  Merchant,  48  Wash.  68, 
92  Pac.  890;  State  ex  rel.  McFadden  ▼. 
Shorrock,  55  Wash.  208,  104  Pac.  214;  Na- 
tional Surety  Co.  v.  Bratnober  Lumber  Co., 
122  Pac.  337;  Stote  ex  rel.  v.  Superior 
Court  124  Pac.  484.  This  title  was  consid- 
ered in  the  Bratnober  Case,  where  we  said: 
"The  act  here  involved,  both  in  its  title  and 
body,  relates  only  to  securing  claims  by  con- 
tractor's bonds,  and  has  no  reference  what- 
ever to  liens.  Its  title  we  think  fairly  sug- 
gests all  that  Is  necessary,  as  to  who  are  to 
be  secured  by  such  bonds  in  the  body  of  the 
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act"  A  readlBg  of  these  cases  will  disclose 
tliat  this  court  has  adopted  a  rule  of  liberal 
interpretation,  and  has  declined  to  reject 
anr  part  of  an  act  where  the  title  discloses 
its  general  object,  and  is  not  misleading. 

[2]  The  contract  recites  that  it  is  entered 
into  by  Ward,  as  the  party  of  the  first  part, 
and  the  city  of  Edmonds,  as  the  party  of  the 
second  part,  and  is  signed,  "William  Keeler, 
Mayor,  H.  V.  Allen,  Thomas  Hall,  Commit- 
tee." It  is  contended  that  the  contract  was 
not  legally  executed,  and  that  the  city  did 
not  confer  upon  the  committee  the  power  to 
enter  into  the  contract  These  questions  we 
need  not  consider.  The  evidence  shows  that 
the  goods  were  furnished  at  their  reasonable 
ralae;  that  they  were  actually  used  in  the 
construction  of  the  building;  that  they  bare 
not  been  paid  for;  and  that  the  city  has 
acc^ted  the  building,  and  Is  using  one  floor 
as  a  city  library  and  the  other  as  a  city  hall. 
In  the  beginning  the  city  had  an  offer  of  a 
gift  of  15,000  from  Mr.  Carnegie,  to  be  used 
in  the  construction  of  a  free  public  library 
building.  The  offer  was  accepted,  and  the 
money  was  received  and  used  in  the  con- 
struction of  the  building.  The  building  was 
made  large  enough  to  serve  the  twofold  pur- 
pose of  a  library  and  a  city  hall,  and  the 
$5,000  was  found  to  be  inadequate  for  the 
double  purpose.  We  think  the  words  con- 
tained in  the  act,  "shall  contract  with  any 
person  or  corporation  to  do  any  work  for 
the  state,  county  or  municipality,"  etc.,  have 
reference  to  the  actual  relation  created  rath- 
er than  to  the  strict  legal  relation.  The  city 
had  actual  knowledge  while  the  building  was 
in  course  of  construction  that  Ward,  wheth- 
er empowered  to  do  so  or  not,  was  assuming 
to  represent  it,  and,  after  the  building  was 
completed,  it  accepted  it,  and  has  since  oc- 
cupied It  It  is  not  contended  that  the  city 
did  not  have  the  power  to  enter  Into  the  con- 
tract, but  the  contention  is  that  the  con- 
tract was  irregularly  executed.  ■  The  obliga- 
tions flowing  from  a  power  Irregularly  ex- 
ercised by  a  municipality  or  a  municipal  of- 
ficer are  very  different  from  those  which  fol- 
low an  attempt  to  exercise  a  power  that  does 
not  exist  in  such  municipality  or  officer.  In 
the  case  at  bar  the  city  actually  constructed 
the  building  through  Ward,  whom  it  recog- 
nized as  a  contractor.  We  are  unwilling  to 
announce  a  rule  of  construction  which  would 
require  every  person  furnishing  a  few  dol- 
lars worth  of  material  for  a  public  work,  or 
performing  a  few  dollars  worth  of  labor 
thereon,  to  ascertain  at  his  peril,  whether 
tlie  governing  authorities  had  observed  all 
the  formalities  of  the  law  prior  to  entering 
into  the  contract  Such  a  construction  would 
defeat  the  purpose  of  the  law.  As  was  said 
in  Bell  v.  Kirkland,  102  Minn.  213, 113  N.  W. 
271,  13  I/.  B.  A.  (N.  S.)  793,  120  Am.  St  Rep. 
821 :  "By  what  authority  or  reasoning  Is  one 
selling  material  to  a  municipal  contractor 
made  the  curator  of  public  Interests,  and  re- 


quired to  do  Independently  the  work  of  the 
counsel  for  the  dty  as  to  correctness  of  ti- 
tles, or  of  the  engineer  as  to  the  feasibility 
of  the  construction  of  a  sewer  or  its  utility 
when  constrncted?  What  considerations  re- 
move him  from  the  protection  of  the  pre- 
sumption of  performance  of  official  duty  by 
which  persons  dealing  on  the  faith  of  instru- 
ments ordinarily  have  the  right  to  rely?" 
The  better  view  is  that,  where  one,  assum- 
ing to  be  a  contractor,  is  engaged  in  the 
prosecution  of  a  public  work,  such  as  the 
authorities  are  authorised  to  carry  on  and 
With  their  luiowledge  and  consent,  those  who 
furnish  labor  and  material  for  the  work  may 
rely  upon  the  presumption  that  the  public 
authorities  have  done  their  duty,  and  as- 
sume without  investigation  that  be  is  a  con- 
tractor. This  principle  la  supported  by  the 
following  authorities :  Green  v.  Okanogan 
County,  60  Wash.  309,  111  Pac.  220,  114  Pac. 
457;  Fransioli  r.  Thompson,  65  Wash.  259, 
104  Pac.  278;  Kansas  City,  etc.,  Co.  v.  Na- 
tional Surety  Co.,  167  Fed.  496,  93  C.  a  A. 
132;  Bell  v.  Kirkland,  supra;  Aspinwall- 
Delafleld  Co.  v.  Borough,  eta,  229  Pa.  1,  77 
Ati.  1098;  People  v.  Board,  etc.,  143  App. 
Dir.  722,  128  N.  Y.  Supp.  638.  In  the  Green 
Case  a  taxpayer  sought  to  enjoin  the  exeou- 
tion  of  a  contract  let  by  the  county  for  the 
construction  of  a  bridge.  Pending  the  ac- 
tion the  bridge  was  completed  and  payment 
made.  We  held  that  the  contract  had  not 
been  legally  entered  Into,  but  that  the  county 
was  liable  to  the  builder  for  the  reasonable 
value  of  the  bridge.  While  that  case  does 
not  rest  upon  the  statute  under  considera- 
tion in  the  case  at  bar,  it  discloses  the  equi- 
table view  adopted  by  this  court  where  a 
municipality  receives  the  benefit  of  a  need- 
ed improvement  which  it  had  the  power  to 
make,  and  seeks  to  retain  the  improvement, 
and  at  the  same  time  avoid  liability  for  ita 
creation.  In  the  Kansas  City  Case  a  con- 
tractor's lx>nd  was  given  under  a  statute 
similar  to  our  statute.  The  work  was  com- 
pleted by  the  contractor  under  the  super- 
vision of  the  city,  and  then  accepted  and  ap- 
proved. The  contractor  failed  to  pay  the 
plaintiff  for  material  furnished  for  the  work, 
and  he  brought  suit  upon  the  bond.  The 
contract  was  held  to  be  illegal,  but  a  recov- 
ery upon  the  bond  was  permitted.  It  was 
there  contended  that  the  illegality  of  the 
contract  extended  to  and  vitiated  the  bond. 
In  meeting  this  argument  the  court  said: 
"The  plaintiff  could  have  established  its  case 
without  any  aid  from  the  illegal  contracts. 
It  is  true  that  it  pleaded  those  contracts  in 
its  complaint,  and  introduced  them  as  part 
of  its  case  upon  the  trial.  This,  however, 
was  not  necessary.  The  proof  of  the  bonds, 
and  the  nonpayment  of  the  purchase  price  of 
the  brick  used  in  constructing  the  improve- 
ments referred  to  in  the  bonds,  would  have 
made  out  a  complete  <!ase  In  plaintiff's  fa- 
vor."   The  manifest  purpose  of  the  statute 


Digitized  by 


Google 


112 


125  PACIFIC  REPORTER 


(Wasb. 


is  to  t^ve  laborers  and  materialmen  tbe 
same  protection  in  tbe  absence  of  a  bond 
tbat  they  would  bave  wltb  the  lM>nd;  In 
short,  to  substitute  the  credit  of  tbe  m>inic- 
Ipallty  for  the  bond. 

[3]  Authorities  are  cited  to  the  effect  that 
one  cannot  sue  upon  a  contract  and  recover 
upon  a  quantum  meruit.  It  is  true  the  com- 
plaint alleges  the  "agreed"  price  of  tbe  labor 
and  material,  but  tbe  evidence  admitted 
without  objection  is  that  tbe  goods  were  de- 
livered to  tbe  contractor  at  their  reasonable 
value.  Without  regard  to  the  contract  price 
the  respondent  can  recover  only  the  reason- 
able value  of  the  labor  and  goods.  F.  T. 
Crowe  &  Co.  V.  Adkinson  Const.  Co.,  121  Pac. 
841. 

[4]  It  is  arguecf  that  the  statute,  in  so 
far  as  It  gives  a  right  of  action  against  the 
municipality,  Is  penal  in  its  nature,  and 
must  be  strictly  construed,  and  that  the 
word  "contract"  must  be  held  to  mean  a 
contract  executed  In  conformity  with  all  the 
formalities  of  law.  The  statute  is  not  penal, 
but  remedial  In  Its  nature.  It  does  not  dif- 
fer In  this  respect  from  the  statutes  giving 
a  lien  upon  the  property  of  a  private  owner 
for  goods  furnished  the  contractor.  In  tbe 
one  case  the  property  itself  is  holden  as  se- 
curity for  the  debt,  and  in  the  other,  In  the 
absence  of  a  bond,  tbe  state  Imposes  a  lia- 
bility upon  Itself  and  its  members  for  the 
reasonable  value  of  labor  and  property  for 
which  It  receives  a  benefit.  Tbe  statute  Is 
simply  tbe  recognition  of  an  equitable  ob- 
ligation. 

The  Judgment  is  affirmed. 

CHADWICK,  PARKER,  and  CROW,  JJ., 
concur. 

(eg  Wasb.  32S) 
SHORES  et  ux.  v.  HUTCHINSON  et  al. 

(Supreme  Court  of  Washington.    July  17, 
1912.) 

CoBPOBATioNs  (§  117*)— Sale  op  Stock— De- 
ception Constituting  Pbaud  —  Reliance 
on  Representations. 

Where,  before  a  purchaser  of  corporate 
stoclc  paid  therefor,  he  attended  stoclEholders' 
meetings  at  which  the  corporation  affairs  were 
disclosed,  and  at  which  a  detailed  statement  of 
its  financial  condition  was  read  showing  that 
more  capital  was  needed  immediately  to  keep  it 
a  going  concern,  and  had  a  conversation  with 
the  manager  of  its  factory  in  which  its  pros- 
pects were  disclosed,  he  could  not  later  re- 
scind the  transaction  and  recover  back  the 
consideration,  although  the  seller,  'who  occupied 
do  fiduciary  relationship  towards  the  purchas- 
er, told  him  tbat  stock  bad  been  recently  sold 
for  $.90  a  share,  and  that  it  was  worth  that, 
and  furnished  him  balance  sheets  which  may 
have  overvalued  the  company's  assets,  6'uice 
the  seller's  statements  were  mere  matter  of 
opinion,  and  the  purchaser,  having  investigated 
the  matters  himself,  was  not  justified  in  rely- 
ing on  the  opinion  of  the  seller. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  {  506;   Dec.  Dig.  S  117.*] 


Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  C.  M.  Easterday, 
Judge. 

Action  by  B.  A.  Shores  and  wife  against 
Ernest  Hutchinson  and  others.  From  a 
judgment  dismissing  the  action,  plaintiffs 
appeal.    Affirmed. 

Gordon,  Easterday  &  Askren,  of  Tacoma, 
for  appellants.  Bates,  Peer  &  Peterson,  of 
Tacoma,  for  respondents. 

ELLIS,  J.  This  is  an  action  by  E.  A. 
Shores  and  wife  against  Ernest  Hutchinson 
and  wife  to  set  aside  a  transfer  and  convey- 
ance by  plaintiffs  to  tbe  defendants  of  cer- 
tain Improved  lots  in  the  city  of  Tacoma, 
with  the  household  furniture  therein,  certain 
timber  lands  in  Thurston  county,  and  certain 
standing  timber  in  Jefferson  county,  made  in 
exchange  for  320  shares  of  the  capital  stock 
of  Michigan  Furniture  Company,  hereinafter 
called  tbe  company.  The  company  had  a 
capital  stock  of  $150,000,  divided  into  1,500 
shares  of  a  par  value  of  $109  each.  1,255 
shares  of  an  aggregate  par  value  of  $125,500 
had  been  Issued.  The  grounds  upon  which 
rescission  is  sought  are  alleged  fraudulent 
representations  by  the  defendants  as  to  tbe 
amount  and  value  of  the  assets  of  the  cor- 
poration and  as  to  the  value  of  the  stock, 
and  misrepresentation  and  concealment  as 
to  tbe  extent  of  its  liabilities.  A  trial  on 
tbe  merits  resulted  in  a  dismissal  of  the  ac- 
tion.   The  plaintiffs  have  appealed. 

Tbe  evidence  is  voluminous  and  conflicting. 
No  good  purpose  would  be  served  by  review- 
ing it  in  detail.  It  will  suffice  to  say  that, 
upon  a  careful  consideration  of  tbe  state- 
ment of  facts,  we  are  satisfied  that  the  fol- 
lowing facts  were  established  by  a  fair  pre- 
ponderance of  the  evidence.  In  the  latter 
part  of  January  or  early  In  February,  1911, 
tbe  respondent  Ernest  Hutchinson,  who  had 
recently  retired  from  the  presidency  and 
management  of  tbe  company,  desiring  to  dis- 
pose of  his  stock  therein,  placed  it  in  tbe 
hands  of  the  real  estate  firm  of  Fettig  & 
Busselle  for  sale,  advising  tbem  to  call  upon 
the  appellant  E.  A.  Shores,  who,  as  it  ap- 
pears, had  formerly  evinced  some  Interest  In 
the  concern.  After  considerable  negotiation, 
which  was  conducted  mainly  If  not  wholly 
by  these  agents  with  the  appellant  E.  A. 
Shores,  an  agreement  was  reached  by  which 
the  320  shares  of  stock  were  to  be  transfer- 
red to  the  appellants  in  exchange  for  the 
property  sought  to  be  recovered  In  this  ac- 
tion. A  contract  evidencing  this  agreement 
was  executed  by  tbe  appellants  and  respond- 
ents on  February  16,  1911.  It  provided  that, 
if  tbe  respondents  within  30  days  from  the 
date  of  the  contract  deliver  to  the  appellants 
the  320  shares  of  stock  duly  and  regularly 
issued  to  E.  A.  Shores,  the  appellants  would 
thereupon  deliver  their  deeds  of  the  prop- 
erty to  tbe  respondents.    The  respondents,  at 
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the  time  of  the  signing  of  the  contract,  de- 
Urered  the  stock  to  the  appellants'  attorney, 
and  on  February  18, 1911,  it  was  transferred 
to  the  appellant  E.  A.  Shores  upon  the  books 
uf  the  company.  The  stock  certificate  was 
.■actually  delivered  to  Shores  personally  about 
March  10.  1911.  While  he  testified  in  effect 
that  he  did  not  consider  himself  the  owner 
of  ttie  stock  until  he  delivered  to  respondents 
deeds  of  the  property  on  March  14,  1911,  it 
is  undisputed  that,  lietween  the  making  of 
the  contract,  February  16th,  and  the  date  of 
the  delivery  of  the  deeds  to  the  respondents, 
March  14th,  he  attended  several  meetings  of 
the  stockholders,  and  was  recognized  by  the 
company  as  the  owner  of  the  stock.  At  these 
meetings  it  appears  that  the  affairs  of  the 
company  were  fully  discussed,  and  at  one  of 
them,  held  on  March  11,  1911,  a  detailed 
statement  of  its  financial  condition  was  read, 
showing  tliat  $30,000  was  immediately  re- 
quired to  keep  the  company  a  going  concern, 
and  the  appellant  E.  A.  Shores  was  then  ap- 
pointed as  a  member  of  a  committee  to  de- 
vise some  plan  for  financing  and  reorganiz- 
ing the  company.  He  also  attended  an  ad- 
journed meeting  of  the  stockholders  on 
March  14,  1911,  before  delivering  the  deeds, 
at  which  meeting  a  motion  was  carried  to 
endeavor  to  get  each  stockholder  to  pay  a 
30  per  cent,  cash  assessment,  or  put  up  60 
per  cent,  of  Ms  stock  for  the  purpose  of  rais- 
ing operating  capital.  In  the  latter  part  of 
February,  1911,  Shores  went  out  to  the  plant 
and  liad  a  conversation  with  one  Bradner, 
the  manager  of  the  factory,  in-  which  the 
management,  condition,  and  prospects  of  the 
company  were  discussed,  and  Shores  then 
told  Bradner  that  the  company  ought  to 
have  $20,000  at  once,  thus  showing  that  he 
then  realized  that  the  concern  was  in  imme- 
diate need  of  working  capital  to  make  it 
pay  and  to  preserve  a  value  in  the  stock. 
There  was  also  evidence  that  both  Shores 
and  his  son  visited  the  plant  and  looked 
over  the  goods  and  materials  on  hand,  and 
tbat  Shores  and  bis  attorney  made  an  exam- 
ination of  the  stock  books  and  records  of 
the  company.  WbUe  it  appears  tliat,  prior 
to  the  transfer  of  the  stock  on  February 
IStli,  the  officers  of  the  company  declined  to 
give  Shores  information  and  discouraged  the 
purchase  of  the  stock,  after  that  time  they 
accorded  to  him  every  opportunity  to  exam- 
ine the  i)ooks  and  look  into  the  affairs  of  the 
company.  There  was  also  evidence  that 
Jones,  the  then  president  of  the  company, 
and  certain  other  stockholders  advised 
Shores  not  to  purchase  the  stock.  He  seems 
to  liave  entertained  the  idea  that  these  per- 
sons were  trying  to  depreciate  the  stock  in 
order  to  purchase  it  at  a  low  figure  them- 
selves, and  their  advice  merely  whetted  his 
determination  to  become  a  stockholder. 

We  fail  to  find  that  either  the  respondent 
Hutchinson  or  his  agents  Fettig  and  Bus- 
selle  made  any   representations  as   to   the 


value  of  the  stock  or  as  to  the  aftali^  of  the 
company,  which  could  have  reasonably  mis- 
led the  appellants  as  to  what  they  were  trad- 
ing for,  or  as  to  its  worth.  Shores  testified 
that  Hutchinson  told  him  some  of  the  stock 
had  been  sold  for  90  cents  a  share,  and  that 
it  was  worth  that.  While  it  seems  to  l>e  ad- 
mitted that  either  Hutchinson  or  his  agents 
did  tell  Shores  that  stock  had  been  sold  re- 
cently at  that  figure,  which  was  true,  Hutch- 
inson, Busselle,  and  Fettig  all  testified  that 
no  representation  was  made  at  any  time  by 
any  of  them  as  to  the  actual  value  of  the 
stock.  They  testified  that,  at  the  time  of  the 
signing  of  the  contract  on  February  16,  1911, 
Busselle  told  Shores  tbat  they  placed  no 
value  on  the  stock  because  they  did  not  know 
what  it  was  worth,  and  that  Shores  answer- 
ed in  effect  that  he  did  not  want  any  infor- 
mation from  them,  as  he  preferred  to  get  his 
Information  "first-handed."  Certain  balance 
sheets  and  statements  of  biUs  payable  came 
into  Shores'  hands  pending  the  negotiations. 
He  claims  ttiat  these  were  given  to  him  by 
Hutchinson  as  representing  the  actual  cash 
valuations  of  the  property,  accounts,  and 
debts  of  the  company.  The  evidence  Is  by 
no  means  plain  that  any  of  these  were  fur- 
nished to  him  by  Hutchinson  or  his  agents, 
but  it  Is  plain  that  some  of  them  were  se- 
cured by  him  at  the  meetings  of  the  company, 
which  he  attended.  In  any  event,  they  were 
what  they  purported  to  be — ^mere  statements 
made  from  the  books  of  the  company — and 
there  was  no  evidence  that  they  were  not 
true  statements  of  what  the  books  showed. 
While  some  of  these  statements  probably 
showed  values  in  excess  of  the  actual  value 
of  the  goods  on  hand,  we  cannot  l>elleve,  in 
view  of  the  investigations  shown  to  have 
t)een  made  by  Shores  and  the  knowledge  of 
the  actual  financial  condition  of  the  company 
which  was  brought  home  to  him  prior  to  the 
closing  of  the  transaction  by  the  delivery  of 
the  deeds,  that  he  was  actually  deceived  by 
them  or  delivered  his  deeds  on  the  faith  of 
what  these  statements  showed.  It  is  true 
that  the  company  was  placed  in  the  hands 
of  a  receiver  Just  one  month  after  the  ap- 
pellants delivered  their  deeds  in  exchange 
for  the  stock,  but  it  seems  plain  that  the  ap- 
pellants knew,  of  ought  to  have  known  when 
the  deeds  were  delivered,  tliat  this  result 
would  follow  unless  the  plans  then  pending 
for  reorganization  and  raising  a  working 
capital  were  successful.  Every  one  concern- 
ed, including  the  appellants,  knew  that  the 
fate  of  the  enterprise  depended  entirely  up- 
on the  raising  of  a  large  working  capital. 
With  this  knowledge,  the  appellants  closed 
the  deal  and  delivered  their  deeds. 

Even  If  we  accord  absolute  verity  to  the 
appellants'  testimony  as  to  the  representa- 
tions alleged  to  have  been  made  by  Hutch- 
inson, they  must  be  treated,  in  view  of  the 
relation  and  situation  of  the  parties,  as' 
mere  expressions  of  opinion,  not  constituting 
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ground  for  rescission.  No  confidential  or  fl- 
dnciary  relation  between  the  parties  existed. 
They  were  dealing  with  each  other  at  arm's 
tengtb.  The  means  of  knowledge  were  open 
to  the  appellants.  No  artifice  of  any  kind 
was  employed  to  prevent  them  from  availing 
themselves  of  these  means  to  acquire  full 
knowledge. 

"To  make  r^resentatlons  fraudulent  and 
therefore  ground  for  a  rescission  they  must 
be  representations  of  material  facts  and  not 
mere  matters  of  opinion  or  judgment.  In 
law  one  man's  Judgment  or  opinion  Is  as 
good  as  that  of  another.  It  would  be  folly 
in  a  person  to  Implicitly  confide  in  the  state- 
ments of  another  where  both  have  equal 
means  of  information."  Smith,  Law  of 
Fraud,  i  126,  p.  143. 

"As  a  generalization  from  tlie  authorities, 
the  various  conditions  of  fact  and  circum- 
stance with  respect  to  the  question  how  far 
a  party  is  justified  in  relying  upon  the  repre- 
sentation made  to  him  may  l>e  reduced  to  the 
four  following  cases,  in  the  first  three  of 
which  tlie  party  is  not,  while  in  the  fourth 
he  is,  justified  in  relying  upon  the  state- 
ments which  are  oCTered  as  inducements  for 
Urn  to  enter  upon  certain  conduct:  (1) 
When,  before  entering  into  the  contract  or 
other  transaction,  he  actually  resorts  to  the 
proper  means  of  ascertaining  the  truth  and 
verifying  the  statement;  (2)  when,  having 
the  opportunity  of  making  such  examination, 
he  is  charged  with  the  knowledge  which  he 
necessarily  would  have  obtained  if  he  had 
prosecuted  it  with  diligence ;  (3)  when  the  rep- 
resentation is  concerning  generalities  equally 
within  the  knowledge  or  the  means  of  ac- 
quiring knowledge  possessed  by  both  parties ; 
(4)  but  when  the  representation  is  concern- 
ing facts  of  which  the  party  making  it  has, 
or  is  supposed  to  have,  Imowledge,  and  the 
other  party  has  no  such  advantage,  and  the 
circumstances  are  not  tliose  described  in  the 
first  or  the  second  case,  then  it  will  be  pre- 
sumed that  he  relied  on  the  statement;  he 
is  Justified  in  doing  so."  Pomeroy, .  Equity 
Jurisprudence  (3d  Ed.)  §  892. 

In  the  case  before  us  the  appellants  not 
only  had  this  means  of  knowledge,  but  had 
actual  knowledge  of  the  necessitous  condition 
of  the  company  before  finally  consummating 
the  trade.  Manifestly  the  case  does  not  fall 
within  the  fourth  class  designated  by  Pom- 
eroy, 80  as  to  give  ground  for  rescission.  It 
is  also  manifest  tliat  the  appellants  cannot 
be  heard  to  say  that  they  relied  upon  any 
representations  made  by  the  respondents  or 
their  agents.  They  entered  upon  an  inde- 
pendent investigation,  and  there  is  no  evi- 
dence that  they  were  prevented  from  pur- 
suing it  by  any  act  of  the  respondents  or  of 
their  agents.  In  fact,  if  Fettlg  and  Busselle 
are  to  be  believed,  when  they  offered  to  as- 
sist Shores  In  securing  information,  he  de- 
clined their  aid.  Intimating  that  he  prefer- 
red to  secure  it  for  himself.   All  of  this  was 


while  the  contract  of  exchange  was  still  ex- 
ecutory, and  l>efore  the  appellants  had  de- 
livered their  deeds. 

"If,  after  a  representation  of  fact,  however 
positive,  the  party  to  whom  it  was  made  in- 
stitutes an  inquiry  for  himself,  has  recourse 
to  the  proper  means  of  obtaining  informa- 
tion, and  actually  learns  the  real  facts,  be 
cannot  claim  to  have  relied  upon  the  misrep- 
resentation and  to  liave  been  misled  by  it. 
Such  claim  would  simply  be  untrue.  The 
same  result  must  plainly  follow  when,  after 
the  representation,  the  party  receiving  it  has 
given  to  him  a  sufficient  opportunity  of  ex- 
amining Into  the  real  facts,  when  his  atten- 
tion is  directed  to  the  sources  of  informa- 
tion, and  he  commences,  or  purports  or  pro- 
fesses to  commence,  an  investigation.  The 
plainest  motives  of  expediency  and  of  justice 
require  that  he  should  be  charged  with  all 
the  knowledge  which  he  might  lutve  obtained 
bad  t>e  pursued  the  inquiry  to  the  end  with 
diligence  and  completeness.  He  cannot  claim 
that  he  did  not  learn  the  truth,  and  that  be 
was  misled."  Pomeroy,  Equity  Jurispru- 
dence (3d  Ed.)  i  893.  See,  also.  Smith,  Law 
of  Fraud,  |  75:  20  Cyc.  p.  92;  Slaughter's 
Administrator  t.  Gerson,  13  WalL  379,  20  L. 
Ed.  627. 

The  rule  announced  by  the  foregoing  an- 
thorities  is  exemplified  in  the  following  de- 
cisions by  this  court:  Washington  Central 
Imp.  Co.  V.  Newlands,  11  Wash.  212,  39  Pac. 
366;  English  v.  Grinstead,  12  Wash.  670,  42' 
Pac.  121;  Qrifllth  v.  Strand,  19  Wash.  686, 
54  Pac.  613;  Walsh  v.  Bushell,  26  Wash.  676. 
67  Pac  216;  Ople  v.  Pacific  Inv.  Co.,  26 
Wash.  505,  67  Pac.  231,  66  L.  R.  A.  778; 
Pigott  V.  Graham,  48  Wash.  348,  93  Pac.  435, 
14  L.  R.  A.  (N.  S.)  1176;  Romalne  v.  Excel- 
sior, etc.,  Gas  Machine  Co.,  54  Wash.  41,  103 
Pac.  32. 

That  we  have  gone  as  far  as  other  courts 
in  sustaining  the  right  of  aggrieved  parties 
to  rescind  or  claim  relief  against  contracts 
induced  by  fraudulent  representations,  where 
there  is  evidence  of  abuse  of  some  confiden- 
tial or  fiduciary  relation,  or  where  the  par* 
ties  are  not  upon  an  equal  footing,  or  where 
the  means  of  knowledge  are  not  equally  open 
to  both,  or  where  some  reasonably  sufficient 
artifice  has  been  employed  to  prevent  inves- 
tigation, or  where  it  is  made  evident  that  in 
any  other  way  an  unfair  and  unconscionable 
advantage  has  been  taken  of  the  complaining 
party,  is  demonstrated  by  the  following  and 
many  other  decisions:  Wooddy  t.  Benton 
Water  Co.,  54  Wash.  124,  102  Pac.  1054,  132 
Am.  St  Rep.  1102;  Bailie  v.  Parker,  56 
Wash.  353,  105  Pac.  834;  Lindsay  r.  David- 
son, 57  Wash.  617,  107  Pac.  514;  Best  v.  Of- 
field,  59  Wash.  466,  110  Pac.  17,  30  L.  R.  A. 
(N.  S.)  55;  Jones  v.  Hawk,  64  Wash.  171,  116 
Pac.  642;  McMUlen  v.  HlUman,  66  Wash.  27, 
118  Pac.  903. 

We  have,  however,  never  gone  so  far  as 
to  sustain  a  rescission  or  grant  other  relief 
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merely  because  the  exx)ectatlons  of  one  of 
the  parties  have  not  been  realized  'where 
the  parties,  as  here,  were  dealing  at  arm's 
length,  where  the  means  of  knowledge  were 
equally  open  to  both,  where  an  Independent 
iDTestlgation  was  actually  undertaken  by 
the  complainant,  where  no  artifice  was  em- 
ployed to  prevent  Its  prosecution,  and  where 
tbe  evidence  of  the  alleged  fraudulent  rep- 
lesentatlons  was  contradicted  by  evidence 
which  so  far  as  we  can  know,  was  equal- 
ly credible.  It  Is  familiar  law  that  one 
asserting  fraud  must  establish  It  by  clear 
and  convincing  evidence.  A  careful  consid- 
eration of  the  whole  record  impels  us  to  the 
conclusion  that  the  decision  of  the  trial  court 
is  sustained  by  a  preponderance  of  the  evi- 
dence. 
The  judgment  is  affirmed. 

UOUNT  and  MORRIS,  33.,  concur. 


(CS  Wub.  357) 

HOKO  RIVER  BOOM  CO.  v.  FAIRSERVICE 
et  aL 

(Supreme  Court  of  Washington.    July  18, 
1912.) 

1.  Advebsb   Possession    (|  71*)— Color  or 
T1T1.B— Void  Deed. 

A  void  deed  is  sufficient  color  of  title  to 

■tart  the  running  of  tbe  statute  of  limitations. 

[Ed.    Note.— For    other    cases,    see   Adverse 

Possession,  Cent.  Dig.  Si  386-401;    Dec.  Dig. 

1T1.»1 

2.  Taxation  (|  805*)— CANCELUffiow  of  Tax 
•   Deed — lamTATioN  of  Actions. 

Under  Laws  1907,  c.  173,  requiring  actions 
to  set  aside  or  cancel  tax  deeds  or  for  the  re- 
cQvery  of  lands  sold  for  taxes  to  be  brought 
within  three  years  after  the  date  of  the  deed, 
bat  providing  that  such  act  shall  not  apply  to 
actions  not  otherwise  barred  on  deeds  thereto- 
fore issued,  if  commenced  within  one  year  after 
the  passage  of  the  act,  an  action  to  cancel  a 
tax  deed  issued  before  the  passage  of  that  act 
brought  within  three  years  after  the  date  of 
the  deed  but  not  within  one  year  after  the 
passage  of  that  act  cannot  be  maintained,  since 
that  act  divides  tax  deeds  into  two  classes,  one 
including  all  deeds  prior  to  its  passage,  and 
actions  to  cancel  deeds  of  that  class  must  be 
broDght  within  one  year  after  the  passage  of 
the  set 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  H  1693-1597;   Dec.  Dig.  i  805.*] 

3.  LiwTATioN  or  Actions  ({  6*)— Valimtt 
or  Statute . 

The  Legislature  has  the  same  power  to 
■borten  an  existing  limitation  of  actions  on 
causes  already  accrued  as  it  has  to  create  a 
new  limitation  so  long  as  it  provides  for  a  rea- 
aonable  time  in  which  actions  may  be  brought 
after  tbe  new  limitation  becomes  effective. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  iS  10-31;  Dec.  Dig.  § 
6.*1 

4.  LmiTATioR  or  AonoNB  (t  4*)— Vaxiditt 
OF  Statute. 

A  statute  allowinf;  one  year  after  its  pas- 
sage within  which  actions  may  be  brought  on 
causes  already  accrued  is  not  invalid  as  fixing 
an  unreasonably  short  period  of  limitation. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions,  Cent.  Dig.  {{  10,  11;  Dec.  Dig.  { 
4.*] 


Department  2.  Appeal  from  Superior 
Court,  Clallam  County;  Lester  Still,  Judge. 

Action  by  the  Hoko  River  Boom  Company 
against  Alston  Fairservice  and  others.  From 
a  Judgment  for  defendants,  plalntUI  appeals. 
Affirmed. 

Trumbull  &  Trumbull,  Peters  &  Powell, 
and  Marlon  Edwards,  all  of  Seattle,  for  ap- 
pellant William  B.  Ritchie,  of  Port  Angeles, 
and  Fletcher  &  Evans,  of  Tacoma,  for  re- 
spondents. 

MORRIS,  J.  This  appeal  involves  the  con- 
struction of  the  act  of  1907  (Laws  1907,  c. 
173),  providing  a  limitation  upon  the  com- 
mencement of  actions  to  set  aside  or  cancel 
deeds  issued  for  lands  sold  for  delinquent 
taxes.  Tbe  judgment  is  based  upon  the  sus- 
taining of  an  objection  to  the  introduction 
of  evidence  made  at  the  commencement  of 
the  trial;  and,  while  a  number  of  Interest- 
ing questions  are  discussed  In  the  briefs  as  to 
the  proper  rules  of  law  applicable  to  tbe  ' 
facts  alleged  in  the  amended  complaint,  the 
whole  case  hinges  upon  whether  the  action 
is  within  the  time  provided  for  under  the  act 
of  1907. 

[1]  If  it  I9  not,  even  though  we  should  con- 
clude, as  contended  by  api>enant,  that  the 
deed  was  void  for  any  of  the  reasons  sug- 
gested on  this  appeal,  it  would  avail  noth- 
ing, since  we  have  a  settled  rule  In  this  state 
that  even  a  void  deed  is  color  of  title,  start- 
ing the  running  of  the  statute  of  limitations. 
Mary  M.  Miller  &  Sons  v.  Simmons,  121  Pac. 
402. 

,[2]  The  act  In  question  provides  that  all 
actions  to  set  aside  or  cancel  deeds  Issued 
for  taxes,  or  actions  brought  for  the  recov- 
ery of  lands  sold- for  delinquent  taxes,  must 
be  brought  within  three  years  from  tbe  date 
of  the  deed:  "Provided,  this  act  shall  not 
apply  to  actions  not  otherwise  barred  on 
deeds  heretofore  issued  if  the  same  be  com- 
menced within  one  year  after  the  passage 
of  this  act."  'The  deed  In  this  case  was  Is- 
sued October  27,  1906.  The  statute  became 
operative  March  15,  1907,  and  this  action 
was  commenced  October  26,  1909,  within 
three  years  after  the  deed  was  Issued,  but 
more  than  one  year  after  the  statute  became 
effective.  Appellant  contends  that,  inasmuch 
as  it  brought  action  within  three  years  from 
the  date  of  the  deed.  It  is  within  tUpe  as  it 
was  not  Intended  by  this  act  to  cut  off  any 
right  of  action  short  of  three  years  from 
the  date  it  accrued;-  while  respondent  as- 
serts that  the  deed,  having  been  Issued  prior 
to  the  passage  of  the  act,  Is  subject  to  the 
one  year  limitation  named  in  the  proviso. 
The  latter  seems  to  us  to  be  the  true  and 
plain  meaning  of  the  law.  It  is  evident  that 
the  law  refers  to  two  classes  of  deeds  (1) 
deeds  Issued  subsequent  to  March  15,  19(>7; 
(2)  deeds  Issued  prior  to  that  date.  As  to 
the  first  class,  the  limitation  Is  three  years 


Vor  other  eases  see  same  topic  and  section  NUHBEB  In  Dec  Dig.  *  Am.  Dig.  Key-No.  Series  k  Rep'r  Indexee 
126  P.— 10 


Digitized  by 


Google 


146 


125  PACIFIC  REPORTER 


(Wash. 


from  the  day  the  deed  Is  Issued.  The  sec- 
ond class  finds  a  limitation  fixed  at  one  year 
from  tbe  passage  of  the  act.  All  deeds  "not 
otherwise  barred"  must  fall  within  one  of 
these  two  classes,  according  to  the  date  of 
issuance,  and  having  found  the  class  to  which 
any  deed  belongs  the  language  fixing  tbe 
limitation  of  action  is  plain.  Prior  to  the 
passage  of  this  act  the  shortest  limitation 
barring  an  action  upon  a  tax  deed  was  seven 
years.  The  Legislature  did  not  wish  to  take 
away  the  right  of  action  then  existing  against 
such  deeds  as  were  still  within  this  seven- 
year  limitation;  neither  was  it  desired  to 
continue  tbe  old  statute  for  the  purpose  of 
saving  a  right  of  action  against  any  deed 
not  yet  barred.  All  such  deeds  were  group- 
ed in  the  second  class,  and  the  right  of  ac- 
tion thereon  limited  to  one  year  from  the 
passage  of  the  act  This  would  extend  the 
old  limitation  period  to  some  of  these  deeds 
and  shorten  it  as  to  others.  But  it  would  at 
■  the  same  time  make  a  uniform  class  as  to 
the  right  of  action.  This  was  the  evident 
purpose  of  the  proviso,  and  the  only  way  this 
uniformity  could  be  obtained.  There  could 
be  no  objection  to  the  e.xtenslon  of  the  right 
of  action  as  to  those  deeds  against  which  the 
old  statute  had  all  but  run. 

[3]  Neither  could  there  be  any  valid  ob- 
jection in  law  to  shortening  the  time  as  to 
those  deeds  issued  just  prior  to  the  passage 
of  the  new  statute,  and  which  bad  approxi- 
mately seven  years  to  run  before  reaching 
the  bar  of  the  statute.  The  Legislature  has 
the  same  right  to  shorten  an  existing  limita- 
tion as  it  has  to  create  a  new  one,  so  long  as 
it  provides  for  a  reasonable  time  in  which 
actions  might  l>e  brought  before  the  new  bar 
lieconies  effective. 

[4]  It  would  hardly  be  coutended  that  one 
year  as  fixed  in  this  act  was  not  a  reason- 
able time.  To  hold  that  the  three-year  period 
first  fixed  by  this  act  applies  to  all  deeds 
Issued  within  three  years  prior  to  the  pas- 
sage of  the  act  as  contended  by  appellant  is 
to  read  into  the  statute  something  not  there, 
and  overlook  the  plain  intendment  in  the  use 
of  the  word  "heretofore"  In  the  proviso. 
"Deeds  heretofore  Issued"  means  all  deed:) 
heretofore  issued,  whether  issued  one  day 
before  or  seven  years  before.  "Actions  not 
otherwise  barred"  would  apply  to  any  deed 
not  fully  seven  years  old  March  15,  1907. 
Hut,  whether  one  day  old  or  lacking  one  day 
of  the  full  seven  years,  they  were  all  classed 
together  as  "deeds  heretofore  issued,"  and 
against  which  actions  were  then  "not  other- 
wise barred."  in  McKean  v.  Archer  (C.  C.) 
52  Fed.  791,  the  court  construed  a  statute 
of  limitations  reading  as  follows:  "The  fol- 
lowing actions  shall  be  commenced  within 
the  period  herein  prescribed  after  the  cause 


of  action  has  accrued  and  not  afterwards'. 
•  •  •  Fifth.  Upon  promissory  notes,  bUls 
of  exchange,  and  other  written  contracts  for 
the  payment  of  money  hereafter  executed, 
within  ten  years;  Provided,  that  all  such 
contracts  as  have  been  heretofore  executed 
may  be  enforced  under  this  act,  within  such 
time  only  as  they  have  to  run  before  being 
barred  under  the  existing  law  limiting  the 
commencement  of  actions,  and  not  after- 
wards.'  2  Gav.  &  H.  Rev.  St  Ind.  1870,  p. 
158,  §  211,  par.  5.  Held,  the  main  part  of  tbe 
section  applied  to  conti-acts  executed  after 
the  enactment  of  the  statute,  and  all  con- 
tracts executed  prior  to  that  time  should  be 
governed  by  the  terms  of  tlie  proviso.  Tbe 
dividing  line  is  no  plainer  In  tbe  Indiana 
statute  there  construed  than  It  is  in  our  stat- 
ute. In  each  It  is  the  day  upon  which  tbe 
new  law  became  effective.  In  Huber  v. 
Brown,  57  Wash.  654,  107  Pac.  850,  the  ac- 
tion was  brought  to  vacate  a  tax  judgment 
and  set  aside  a  tax  deed  executed  September 
17,  1904.  The  action  was  commenced  De- 
cember 26,  1908,  four  years  and  three  months 
after  the  execution  of  the  deed,  and  more 
than  one  year  after  the  enactment  of  the 
1907  statute  of  limitation,  and  it  was  held 
that  the  action  could  not  be  maintained; 
that,  even  though  tbe  tax  deed  was  void  be- 
cause based  upon  a  void  judgment,  it  con- 
stituted a  sufficient  basis  for  the  running 
of  the  statute,  and,  not  having  been  com- 
menced within  one  year  after  the  statute  be- 
came effective,  the  action  could  not  be  main- 
tained. 

In  Cordiner  v.  Dear,  55  Wash.  479,  104  Pac. 
780,  we  were  called  upon  to  determine  when 
this  statute  went  into  effect,  and,  referring 
to  different  interpretations  to  which  the  lim- 
itation might  be  subjected,  held  that,  in 
either  event  as  applied  to  that  case  the  lim- 
itation as  to  the  right  of  action  would  be 
sufficient,  since  in  the  one  case  it  would  l>e 
nine  mouths  and  in  the  other  one  year,  and 
either  would  be  a  sufficient  and  reasonable 
time.  Neither  of  these  cases  from  this  court 
is  strictly  authoritative  here,  as  the  real 
point  at  issue,  which  was  determinative  of 
the  appeal,  did  not  Involve  the  point  here 
submitted,  although  it  is  apparent  that  in 
the  Hul)er  Case  tbe  court  was  of  the  opinion 
that  an  action  upon  a  deed  Issued  prior  to 
the  passage  of  this  act  must  be  brought  with- 
in one  year. 

Believing  that  this  action  Is  barred,  in  that 
it  was  not  brought  within  one  year  subse- 
quent to  tbe.  time  when  the  act  of  1907  be- 
came effective,  we  sustain  the  ruling  of  the 
court  below,  and  the  judgment  Is  affirmed. 

MOUNT,  FULLERTON.  and  GOSB,  J  J., 
concur.    ELLIS,  J.,  took  no  part 
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HATNES  T.   cm   OF   SEATTLE. 

(Supreme  Ck>urt  of  WashingtoD.    July  29, 
1912.) 

1.  NEGuaE^TCB  (j  23*)— Childben  as  Tres- 
passers—Attbactive  Nuisance. 

Where  a  boy,  nine  years  old,  -who,  with 
other  boys,  was  playing  on  electric  light  wires 
loosely  strung  in  a  street  in  front  of  a  school- 
honse,  was  caught  in  a  coil  of  the  wiire  and 
injared,  the  city,  which  was  stringing  the  wires, 
could  not  escape  liability,  on  the  ground  that 
the  street  was  safe  for  persons  using  it  for 
a  lawful  purpose,  since  a  child  of  tender  years 
meeting  with  an  injury  on  the  street,  or  on 
private  premises,  although  a  technical  tres- 
passer, may  recover,  where  the  thing  causing 
the  injury  was  left  exposed  or  unguarded  near 
the  playgrounds  of  children,  and  was  of  such 
a  character  as  to  be  alluring  or  attractive  to 
children,  as  these  wires  were. 

[EM.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  {{  33,  34;    Dec.  Dig.  §  23.*] 

2.  Negugence   {§  23*)— Things  ATTRAcrnvE 
TO  Children. 

The  stringing  of  electric  light  wires  in 
such  a  manner  as  to  leave  loosely  strung  wires, 
likely  to  attract  children,  in  front  of  the 
playground  of  a  public  school,  without  watch 
or  guard  of  any  kind,  was  gross  negligence. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  ff  33,  34;   Dec  Dig.  |  23.»] 

3.  Appeal  and  Error   (J  1051*)— Review- 
Harmless  Error. 

In  an  action  against  a  cit^  for  injuries 
resulting  from  the  stringing  of  electric  light 
wires,  where  there  was  abundant  evidence 
that  the  city  was  performing  the  work,  and 
this  question  was  not  contested  in  the  court 
below,  the  admission  of  declarations  of  the 
foreman  in  charge  of  the  work  as  to  the  city's 
relation  thereto,  if  error,  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  4161-4170;    Dec.  Dig.  i 

4.  Appeal  and  Error   (J  1050*)— Review- 
Harmless  Ebbob. 

A  case  tried  without  a  jury,  and  triable 
de  novo  .in  the  Supreme  Court  on  the  record, 
is  not  reyersible  for  errors  In  the  admission 
of  evidence  on  which  no  finding  is,  or  needs 
to  be,  predicated. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dit  f|  4153-4160,  4166;  Dec. 
Dig.  {  1050.*] 

5.  Damaoes  (J  131*)— ExcESSiVENEss  —  Per- 
sonal Injuries. 

Where,  although  the  injuries  suffered  by 
a  boy,  nine  years  old,  were  not  permanent,  he 
was  severely  bruised  and  suffered  considerably 
temporarily,  and  did  not  do  well  for  a  time 
thereafter  in  his  studies,  a  verdict  of  $800  was 
not  excessive. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  {§  357-367,  370,  371;  Dec.  Dig.  § 
131.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  John  F.  Main,  Judge. 

Action  by  Robert  M.  Haynes,  a  minor,  by 
Manly  B.  Haynes,  his  guardian,  against  the 
City  of  Seattle.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

James  B.  Bradford  and  William  B.  Alli- 
son, for  appellant  E.  H.  Ouie,  of  Seattle, 
for  respondent. 


FULLERTON,  J.  The  respondent,  a  mi- 
nor of  the  age  of  nine  years,  brought  this  ac- 
tion, by  his  guardian,  against  the  city  of 
Seattle  to  recover  for  personal  injuries.  At 
the  time  he  received  his  injury,  the  respond- 
ent was  attending  one  of  the  primary  public 
schools  of  the  city  of  Seattle.  The  block 
upon  which  the  school  building  was  con- 
structed abutted  upon  a  street,  known  as 
Eleventh  Avenue  North,  the  block  opening 
directly  upon  the  street;  no  fence  or  bar- 
riers of  any  kind  being  erected  to  separate 
the  one  from  the  other.  On  the  day  of  the 
accident,  a  force  of  men  working  for  the 
city  were  engaged  In  stretching  electric  light 
wires  on  poles  set  on  the  margin  of  the 
street  One  such  pole  was  set  in  the  street 
near  the  comer  of  the  block  on  which  the 
schoolhouse  stood.  In  the  performance  of 
their  work,  the  workmen  placed  at  the  foot 
of  this  pole  a  coil  of  wire,  passing  one  end 
of  the  wire  over  a  crossarm  fastened  to  the 
top  of  the  pole,  some  35  feet  from  the 
ground.  The  wire  was  then  loosely  Strung 
for  some  three  or  four  blocks  over  other 
poles  set  along  the  street,  where  it  was  fas- 
tened to  a  cable.  A  team  of  horses  was 
hitched  to  the  end  of  the  cable,  and  the  wire 
strung  by  the  horses  pulling  the  same  along 
as  desired.  As  the  wire  was  pulled.  It  would 
unwind  from  the  coll  and  pass  over  the 
crossarm.  This  work  was  going  on  at  the 
time  of  the  afternoon  recess  of  the  school,, 
when  the  respondent,  with  boys  of  his  age. 
was  let  out  of  the  school  building.  The 
boys  were  attracted  to  the  moving  wire  and 
gathered  around  the  same.  What  happened 
thereafter  Is  well  described  by  the  respond- 
ent himself  In  the  following  language:  "I 
was  playing  around  there,  and  a  lot  of  the 
other  boys  were  playing  around  there,  too; 
and  they  grabbed  hold  of  the  wire,  and  were 
hoisting  themselves  up  a  little  ways;  then 
they  would  Jump  down  from  It  They  did 
that  for  a  while;  then  I  did  that  Then 
I  heard  the  bell  ring,  and  I  Jumped  down 
and  started  to  run  for  the  line,  get  In  line, 
and  I  stepped  In  the  middle  of  the  coil.  The- 
wire  wrapped  aromid  my  leg;  It  brought  me 
'way  up,  about  halfway  up.  Then-It  stopped 
a  while,  and  then  I  went  over  the  pole.  I 
tried  to  hang  onto  the  top,  but  I  couldn't  do- 
lt ;  It  was  too  strong."  In  the  manner  thus 
described,  the  respondent  received  the  In- 
juries for  which  he  sues. 

At  the  time  of  the  accident,  the  employCs- 
of  the  dty  engaged  In  stringing  the  wires 
were  all  at  some  distance  from  the  place  of 
Its  occurrence;  none  of  them.  In  fact,  be- 
ing close  enough  to  be  a  witness  thereto. 
The  case  was  tried  by  the  court,  sitting 
without  a  Jury,  and  resulted  In  findings  to 
the  effect  that  the  Injury  was  the  result  of 
negligence  on  the  part  of  the  city.  Damages 
were  assessed  In  favor  of  the  respondent 
in  the  sum  of  $800.    The  city  appeals. 
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[1]  Tbe  appellant  challenges  the  sufladency 
of  the  evidence  to  sustain  the  Judgment  It 
contends  that  It  Is  without  liability  for  the 
accident,  for  the  reason  that  the  injured  re- 
spondent was  using  tbe  street,  at  tbe  time 
of  the  injury,  as  a  place  in  which  to  play, 
and  that  tbe  city's  obligation  to  keep  its 
streets  free  from  obstructions  extends  only 
to  travelers  thereon,  or  persons  using  them 
for  some  other  lawful  purpose,  not  to  per- 
sons whose  sole  object  is  amusement  or 
play. 

Some  of  the  cases  cited  by  the  appelant 
maintain  this  doctrine,  when  applied  to  in- 
juries received  from  mere  defects  or  ob- 
structions in  the  street,  although  we  think 
it  may  be  questioned  whether  they  state  the 
general  rule,  even  when  thus  limited.  But 
tbe  facts  of  the  case  at  bar  bring  it  within 
another  principle.  A  child  of  tender  years, 
who  meets  with  an  injury  upon  the  streets, 
or  upon  the  premises  of  a  private  owner, 
though  a  technical  trespasser,  may  recover 
for  such  Injury,  if  the  thing  causing  It  lias 
been  left  exposed  and  unguarded  near'  the 
playgrounds  or  haunts  of  children,  and  is  of 
such  a  character  as  to  be  alluring  or  at- 
tractive td  them,  or  such  as  to  appeal  to 
childish  curiosity  and  instincts;  this  on  the 
principle  that  children  of  tender  years,  "be- 
ing without  Judgment  and  likely  to  be  drawn 
by  childish  curiosity  into  places  of  danger, 
are  not  to  be  classed  with  trespassers.  Idlers, 
and  mere  licensees."  Ilwaco,  etc.,  Nav. 
Co.  V.  Hedrlck,  1  Wash.  44B,  25  Pac.  335, 
22  Am.  St.  Rep.  169;  Nelson  v.  McLellan, 
31  Wash.  208,  71  Pac.  747,  60  L.  K.  A.  793, 
96  'Am.  St  Rep.  902;  McAllister  v.  Seattle 
Brewing,  etc.,  Co.,  44  Wash.  179,  87  Pac.  68; 
Akin  V.  Bradley  Engineering  &  Machinery 
Co.,  48  Wash,  97,  02  Pac.  903,  14  K  R.  A. 
(N.  S.)  686;  Olson  v.  Oill  Home  Investment 
Co.,  68  Wash.  161,  108  Pac.  140,  27  L.  B.  A. 
(N.  S.)  884. 

[2]  There  can  be  no  question  as  to  the  al- 
luring character  to  the  childish  mind  of  the 
work  here  being  carried  on  by  the  city's 
employes.  The  unwinding  of  the  coll  of 
wire  In  the  manner  in  whi(di  this  one  was 
unwound  was  particularly  so;  and  to  do 
the  work  In  front  of  the  playground  Of  a 
public  school  swarming  with  children  of  ten- 
der years,  without  watch  or  guard  of  any 
kind,  was  negligence  of  the  grossest  sort,  and 
renders  the  city  liable  for  any  Injury  occur- 
ring by  reason  thereof. 

[3,4]  It  is  next  objected  that  the  court 
erred  In  admitting  In  evidence  the  declara- 
tions of  the  foreman  in  charge  of  the  work 
on  behalf  of  tbe  dty  concerning  the  city's  re- 
lation to  the  work  then  being  carried  on. 
But  whether  tills  evidence  was  competent  or 
not  Is  of  little  moment  as  the  case  stands 
here.  There  was  abundant  evidence  in  the 
record  to  show  that  the  city  itself  was  per- 
forming  the  work,  and  that  it  was  liable  for 


the  Injury  to  tbe  respondent,  if  liability 
therefor  existed  against  any  one;  there  was, 
in  fact  no  contest  over  the  question  In  tbe 
court  below.  Of  course,  tbe  appellant  does 
not  contend  that  a  case  tried  before  tbe 
court  without  a  Jury,  which  is  triable  de 
novo  in  this  court  on  the  record.  Is  reversi- 
ble for  errors  in  tbe  admission  of  evidence, 
where  no  finding  is,  or  needs  be,  predicated 
upon  the  erroneously  admitted  evidence. 

[6]  Finally,  it  is  contended  that  tbe  as- 
sessment of  damages  is  excessive.  But, 
while  tbe  boy  suffered  no  permanent  Injury, 
be  was  severely  bruised  and  suffered  consid- 
erably temporarily.  Moreover,  it  is  made 
clear  by  the  testimony  of  bis  teacher  that  he 
did  not  do  well  for  a  time  thereafter  in  his 
studies,  and  did  not  pass  his  grade  at  tbe 
end  of  the  school  year.  We  do  not  therefore 
find  the  Judgment  excessive,  and  It  will  stand 
affirmed. 

ELIiiS  and  MOUNT,  JJ.,  concur. 

(S>  Wuh.  388) 

STATE  «  rel.  OLDINQ  et  aL  t.  STAAIPFLT. 

(Supreme  Court  of  Washington.    July  19, 
1912.) 

i,  PuBuo  Lands  (S  61*)— School  Lands— 

Reservations— Regulations. 

School  regulations  of  public  lands  are  not 
irrevocable,  nor  do  they  confer  on  tbe  future 
states  in  which  they  are  located  and  to  which 
they  may  be  granted  any  rights  in  tbe  land 
antedating  their  actual  cession,  but  are  sub- 
ject to  such  laws  and  changes  in  tbe  laws  regu- 
lating the  primary  disposition  of  the  soil  as 
Congress  may  choose  to  enact 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.  H  138,  146;  Dec.  Dig.  {  61.*] 

2.  Watebs  and  Water  Courses  (§  7*)— Af- 
pbopriation  rlobts  —  rlpabian  schooi. 
Land— Statutes. 

Act  Cong.  July  26,  1866,  c.  262,  I  9,  14 
Stat  253,  providing  that,  whenever  by  priority 
of  possession,  rights  to  the  use  of  water  for 
minmg,  agricultural,  manufacturing,  or  other 
purposes  have  vested,  and  the  same  are  recog- 
nized and  acknowledged  by  the  local  customs, 
laws,  and  tbe  decisions  of  tiourts,  the  posses- 
sors and  owners  shall  be  maintained  and  pro- 
tected in  the  same,  and  the  right  of  way  for 
the  construction  of  ditches  and  canals  for  the 
purposes  specified  should  be  acknowledged  and 
confirmed,  and  Act  Cong.  July  9,  1870,  c.  235,  f 
17,  6  Stat.  218,  declaring  that  all  patents  grant- 
ed, or  pre-emptions  or  homesteads  allowed, 
shall  be  subject  to  any  vested  and  accrued  wa- 
ter rights,  are  applicable  to  school  reserve 
lands,  so  that  rights  to  waters  riparian  to 
school  reserve  lands  could  be  acquired  by  ap- 
propriation in  the  same  manner  as  rights  in 
waters  riparian  to  the  public  lands  generally. 
[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  2;  Dec.  Dig.  {  7.*] 

3.  Judgment  (|  682*)— Water  Rights— Con- 
clusiveness—Persons  Concluded. 

C,  having  contracted  to  purchase  certain 
school  lands  from  the  state,  was  made  a  party 
to  a  suit  to  determine  water  rights  in  a  stream 
to  which  the  lands  were  riparian,  and  a  judg- 
ment rendered  fixing  the  extent  of  his  rights. 
Thereafter  C.  assigned  his  interest  in  the  con- 
tract to  defendant's  grantor,  who  procured  a 
deed  to  the  lands  direct  from  the  state  to  him- 
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•elf,  and  cubseqaently  conveyed  one-half  of 
the  land  to  defendant,  together  •with  an  undi- 
Tided  one-half  of  the  waters  awarded  to  C.  by 
snoh  decree.  Held  that,  though  defendant's 
grantor  derived  his  title  direct  from  the  state, 
his  beneficial  interest  came  from  the  contract 
to  pnrchase  held  by  C,  who  was  a  party  to  the 
action,  and  hence  defendant's  grantor,  and 
therefore  defendant,  were  boond  by  sach  de- 
cree. 

lEd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  1203-1205;   Dec.  Dig.  %  682.*] 

Department  2.  Appeal  from  Superior 
Court  KltUtas  County;  Ralph  Kauffman, 
Judge. 

Contempt  proceedings  by  the  State,  on  the 
relation  of  John  O.  Oldlng  and  another, 
against  Samuel  Stampfly.  Judgment  for  re- 
lators, and  defendant  appeals.    Affirmed. 

Pruyn  &  Hoeffler,  of  Ellensburg,  for  appel- 
lant Mires  &  Whitfield,  of  Ellenaburg,  for 
respondents. 

FULLERTON,  J.  On  December  1,  1891, 
one  Joan  Clifton  entered  into  a  contract 
with  the  state  of  Washington  for  the  pur- 
chase of  the  southwest  quarter  of  section  16, 
in  township  18  north,  of  range  19  east,  of 
the  Willamette  meridian,  agreeing  to  pay 
therefor  the  sum  of  $3,600  in  10  annual  in- 
stiUments  of  $360  each,  with  Interest  on  the 
deferred  payments  at  the  rate  of  6  per  cen- 
tum per  annum.  The  lands  are  riparian,  so 
to  speak,  to,  a  perennial  stream,  known  as 
"Xanum  creek,"  which  stream,  when  left 
in  its  natural  state,  flows  over  and  across 
the  lands  In  a  well-defined  channel.  Clifton 
settled  on  the  lauds  prior  to  the  time  he  con- 
tracted to  purchase  the  same  from  the  state, 
and  from  the  time  of  his  earliest  settlement 
used  water  from  the  stream  for  the  purposes 
of  irrigating  them.  Other  settlers  on  lands 
riparian  to  the  stream,  some  of  whom  were 
prior  and  some  of  whom  were  subsequent 
In  time  to  Clifton,  also  used  water  from  the 
stream  for  irrigating  purposes,  which  use 
gradually  increased  until  all  the  water  of 
the  stream  was  so  taken  and  used.  In  Au- 
gust, 1897,  differences  arose  between  these 
users  as  to  their  respective  rights,  and  an 
action  was  begun  by  one  James  Ferguson, 
as  plaintiff,  to  determine  such  rights.  In 
which  all  persons  using  water  from  the 
creek,  or  Uiought  to  have  rights  therein, 
were  made  parties  defendant,  among  whom 
was  John  Clifton.  Clifton  answered  the 
complaint  in  the  actl6n,  setting  up  his  pos- 
session of  this  particular  quarter  section 
and  his  right  thereto  In  virtue  of  his  con- 
tract with  the  state,  averring  that  he  had 
diverted  water  from  Nanum  creek  and  used 
the  same  for  their  irrigation  as  early  as 
1885,  and  laid  claim  to  a  specific  quantity 
thereof,  based  on  his  appropriation  and 
rights  acquired  thereunder.  The  action  was 
subsequently  tried  out,  and  on  May  6,  1901, 
a  decree  was  entered  therein  In  which  the 


rights  of  all  the  landowners  to  tl^e  use  of 
water  from  the  creek  were  adjudicated  and 
determined;  Clifton  being  awarded  the  right 
to  divert  and  use  for  Irrigating  the  quarter 
section  described  a  fixed  quantity  thereof. 
Subsequent  to  the  trial  of  the  action,  Clif- 
ton assigned'  his  Interests  In  the  contract  to 
one  John  Crocker  who  procured  a  deed  for 
the  lands  from  the  state  to  himself  on 
October  10, 1902.  Thereafter,  and  on  October 
3,  1904,  Crocker  conveyed  to  Samuel  Stamp- 
fly,  the  appellant  in  the  present  proceeding, 
the  north  half  of  such  quarter  section,  "to- 
gether with  an  undivided  one-half  of  the 
waters  awarded  to  the  S.  W.  %  of  section 
16,  township  18,  range  19  E.,  by  the  decree 
entered  in  the  case  of  James  Ferguson  v. 
The  United  States  Bank  et  aL,"  being  the 
decree  hereinbefore  referred  to. 

Subsequent  to  his  purchase  of  the  prop- 
erty, Stampfly  used  water  from  Nanum  creek 
In  excess  of  one-half  of  that  awarded  Clif- 
ton in  the  decree  mentioned  conveyed  to  him 
by  the  deed  from  Crocker.  Proceedings  in 
contempt  were  Instituted  against  him  charg- 
ing him  with  violating  the  provisions  of  the 
decree,  and,  on  a  hearing  had  thereon,  he 
was  adjudged  guilty  of  contempt,  and  sen- 
tenced to  pay  a  fine.  From  the  judgment 
and  sentence,  this  appeal  is  prosecuted. 

The  appellant  contends  that  the  water 
rights  appurtenant  to  the  land  purchased  by 
him  from  Crocker  were  not  legally  determin- 
ed by  the  decree  in  the  case  of  Ferguson  v. 
United  States  National  Bank  et  al.  Atten- 
tion is  called  to  the  fact  that  this  court  has 
held  in  Benton  v.  Johncox,  17  Wash.  277. 
49  Pac.  495,  39  U  R.  A.  107,  61  Am.  St.  Rep. 
912,  and  Nesalhoua  v.  Walker,  45  Wash. 
621,  88  Pac.  1032,  that  the  common-law  doc- 
trine of  riparian  rights  prevails  in  this  state 
with  reference  to  streams  flowing  across 
lands  not  public  lands  of  the  United  States, 
and  that  such  streams  cannot  be  diverted 
from  their  natural  courses  by  mere  prior 
appropriation  to  the  detriment  .of  owners 
of  such  lands;  and  It  Is  argued  that  school 
lands,  reserved  by  the  government  of  the 
United  States  for  the  use  of  the  common 
schools  of  the  state  that  may  be  organized 
out  of  the  territory  in  which  the  reserved 
lands  He,  are  not  public  lands  of  the  United 
States,  and  hence  any  stream  to  which  they 
may  be  riparian  Is  not  subject  to  appropria- 
tion, but,  on  the  contrary,  such  streams  are 
appurtenant  to  the  land  and  pass  to  the 
state  with  the  cession  of  the  land  to  the 
state,  and  from  the  state  to  its  grantees, 
who  may  lawfully  make  such  use  of  the 
streams  as  the  rules  governing  riparian  own- 
ership will  permit,  without  regard  to  the 
claims  of  prior  appropriators;  that  since  the 
land  In  question  was  school  land,  ceded  to 
the  state  of  Washington  on  its  admission 
into  the  Union  without  reservation  of  any 
kind,  the  state  took  title  to  the  land  with 
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all  of  Its  appurtenances,  which  title  the  ap- 
pellant has  since  acquired ;  and,  since  the 
state  was  not  estopped  from  claiming  the 
water  either  because  of  prior  appropriation 
of  the  same  or  by  the  terms  of  the  decree, 
not  by  the  prior  appropriation,  because  the 
water  was  not  capable  of  being  taken  by 
prior  appropriation  since  the  lands  were  not 
at  the  time  public  lands  of  the  United  States, 
and  not  by  the  decree,  because  the  state  was 
not  a  party  thereto.  It  could  convey  these 
rights  to  the  appellant. 

But  plausible  as  these  contentious  may 
appear,  we  do  not  think  them  conclusive  for 
a  number  of  reasons.  In  the  first  place,  we 
cannot  agree  with  the  contention  that 
streams  of  water,  riparian  to  government 
lands  reserved  as  school  lands,  could  not  be 
diverted  by  appropriation. 

[1]  It  is  true  that  the  government  has 
from  the  earliest  times  sought  to  reserve  in 
its  territories  certain  sections  in  every  town- 
ship of  laud  for  the  benefit  of  the  common 
schools  of  the  states  that  may  be  formed  out 
of  such  territories,  but,  in  so  far  as  we  are 
aware,  these  ireservatlons  have  never  been 
thought  to  be  irrevocable  or  as  conferring 
on  the  future  states  any  rights  in  the  land 
antedating  their  '.actual  cession  to  the  state, 
but,  on  the  contrary,  have  always  been 
thought  to  be  subject  to  such  laws  and 
changes  In  the  ;laws  regulating  the  primary 
disposition  of  the  soil  as  the  Congress  chose 
to  enact  It  Is  a  matter  of  history  '.that  it 
has  been  the  custom  of  the  people  from  the 
earliest  times  .to  go  upon  a  stream  or  other 
source  of  water  supply  on  the  public  do- 
main and  divert  therefrom  and  appropriate 
to  private  uses  such 'water  as  the  necessities 
of  the  appropriators  required,  and  that  by 
another  custom  the  rights  of  conflicting 
claimants  in  the  'same  source  of  supply  were 
determined  by  priority  of  diversion  and  use. 
Although  the  practice  may  not  have  had  in 
its  inception  :the  recognition  of  the  goverh- 
ment,  it  early  met  therewith. 

[2]  By  the  act  of  Congress  of  July  26, 
1866,  14. Stat,  at  Large,  253,  It  was  provided 
that:  "Whenever,  by  priority  of  possession, 
rights  to  the  use  of  water  for  mining,  agri- 
cultural, manufacturing,  or  other  purposes, 
have  vested  and  accrued,  and  the  same  are 
recognized  and  acknowledged  by  :the  local 
customs,  laws,  and  the  decisions  of  courts, 
the  possessors  and  owners  of  such  vested 
rights  shall  :be  maintained  and  protected  in 
the  same;  and  the  right  of  way  for  the 
construction  of  ditches  and  canals  for  the 
purposes  herein  ;  specified  is  acknowledged 
and  confirmed;  but  whenever  any  person,  in 
the  construction  of  any  ditch  or  canal,  in- 
jures or  damages  :the  possession  of  any  set- 
tler on  the  public  domain,  the  party  commit- 
ting such  injury  or  damage  shall  be  liable 
to. the  party  injured  for  such  injury  or  dam- 
age."   And  by  the  act  of  July  9,  1870,  16 


Stat,  at  Large,  p.  218,  It  was  further  pro- 
vided: "All  patents  granted,  or  pre-emptioo 
or  homesteads  allowed,  shall  be  subject  to 
any  vested  and  accrued  water-rights,  or 
rights  to  ditches  and  reservoirs  used  In  con- 
nection with  such  water-rights,  as  may  have 
been  acquired  under  or  recognized  by  the 
preceding  section." 

These  statutes,  it  will  be  observed,  are 
general  in  their  application  and  apply  to  al> 
government  lands.  No  exception  Is  made  in 
favor  of  lands  reserved  for  the  benefit  of 
the  common  schools  of  future : states,  and  It 
is  clear  that  none  was  intended,  but,  on  the 
contrary,  It  was  intended  that  xlghts  in  wa- 
ters riparian  to  such  reserved  lands  could  be 
acquired  by  appropriation  in  the  same  manner 
that  such  rights  were  acquired  In  waters  ripa- 
rian to  the  public  lands  generally.  It  follows 
therefrom  that  the  appellant  in  the  case  at 
bar  has  no  superior  right  to  the  water  in 
question  in  jvirtue  of  the  fact  that  his  land 
was  school  land  held  In  reserve  by  the  Unit- 
ed States  for  the  benefit  of  the  future  state 
of  Washington  at  the  time  the  waters  of 
Nanum  creek  were  first  appropriated  for  the 
purposes  of  irrigation. 

[3]  The  conclusion  we  have  reached  on  the 
question  stated,  although  ^t  denies  the  appel- 
lant's right  to  use  the  waters  of  the  creek 
named  for  irrigation  purposes  as  against 
prior  appropriators,  does  not  necessarily  sub- 
ject him  to  the  punishment  the  court  in- 
flicted upon  him.  While  he  can  be  prevent- 
ed In  <  a  proper  preceedlng  from  making  use 
of  the  water  as  against  those  who  have  su- 
perior rights,  he  cannot  be  adjudged  In  con- 
tempt for  so  doing  unless  he  is  in  privity 
with  and  bound  by  the  decree  in  the  Fergu- 
son Case.  As  to  this  question,  it  Is  our^pin- 
lon  that  he  Is  so  bound.  Notwithstanding 
the  fact  that  he  derives  bis  legal  title 
through  John  Crocker  who  was  the  immedi- 
ate grantee  of  the  state.  It  is  plain  that^the 
equitable  title  and  beneficial  Interest  in  the 
property  came  to  Crocker  from  John  Clif- 
ton, the  holder  of  the  contract  for  the  pur- 
chase of  the  land  from  the  state.  'And  since 
Clifton  was  a  party  to  the  decree  and  bound 
thereby,  his  assignee  'was  likewise  bound: 
and,  being  so  bound,  the  assignee  could  not 
convey  any  greater  Interest  to  the  appel- 
lant than  he  himself  held.  That  no  attempt 
was  made  to  convey  any  greater  interest  than 
that  fixed  by  the  decree  is  evidenced  by  the 
deed  itself.  By  the  express  terms  of  the 
deed,  the  quantity  of  water  conveyed  Is  lim- 
ited to  one-half  the  quantity  of  water  that 
was  awarded  to  John  Clifton  by  the  decree 
mentioned.  We  conclude  that  the  appellant 
is  bound  by  the  decree  and  was  Justly  pun- 
ished for  violating  It.  The  Judgment  is  af- 
firmed. 

ELUS,  MOUNT,  MORRIS,  and  GOSE, 
JJ.,  concur. 
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(6)  ^0511.  386) 

PARKER  et  ux.  r.  BURWELL  et  al. 
(.Supreme  Court  of  Washington.   July  23, 1012.) 

1.  Trusts    (|   95*)  —  Consteuctive    Trust  — 
Sale  of  I^nd. 

Coraplainant,  having  purchased  second- 
•  lass  tidelands  at  a  county  auditor's  public 
Nile  and  paid  one-tenth  of  the  price,  at  de- 
fendant's request,  addressed  a  communication 
to  the  auditor,  informing  him  that  he  might 
allow  the  contract  to  go  to  defendant,  intend- 
ing that  defendant  ml^ht  acquire  the  tidelands 
in  front  of  his  uplands  and  convey  the  remain- 
der to  complainant.  A  few  days  later  he  de- 
manded that  the  contract  be  executed  in  his 
favor,  and  then  conveyed  the  property  in  front 
of  defendant's  uplands  to  him  by  quitclaim 
deed,  and  refused  to  convey  to  him  the  remain- 
ing property  in  controversy.  The  deed  was  ac- 
cepted by  defendant.  The  auditor,  relying  on 
the  note,  reported  the  sale  to  the  land  commis- 
fioner  as  having  been  made  to  defendant  and 
returned  plaintiff's  check,  which  plaintiff 
promptly  returned  to  the  auditor,  and  demand- 
<4  that  the  contract  be  issued  to  him.  This 
was  done,  when  defendant  commenced  an  action 
to  have  himself  substituted  as  a  purchaser,  in 
which  he  recovered  a  default  judgment  which 
was  subsequently  set  aside,  but.  notwithstand- 
ing this,  a  conveyance  was  made  by  the  land 
commissioner  to  defendant  on  the  mistaken  be- 
lief that  the  judgment  had  become  final.  Held. 
that  defendant  held  the  land  in  controversy  as 
a  constructive  trustee  for  complainant. 

[Ed.  Xote. — For  other  cases,  see  Trusts,  Cent 
Dig.  IS  145-147;   Dec  Dig.  S  95.»] 

2.  Vbndob   and   Pubchaseb  (S  224*) — Inno- 
ass»T  Pubchaseb— Qt'iTCLAiM  Deeds. 

Persons  holding  tidelands  under  quitclaim 
deeds  from  defendant  were  not  innocent  pur- 
chasers. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Porchaser,  Cent  Dig.  {g  469--473;  Dec.  Dig.  i 
224.»] 

X  Ve:«dob  awd  Pubchaseb  (J  231*>— Filino 

—Notice. 

\N1iere  an  original  contract  for  the  sale  of 
certain  tideland  to  complainant  was  regularly 
filed  for  record,  it  was  notice  of  complainant's 
rights  as  against  persons  subsequently  dealing 
with  the  land. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |§  513-539;   Dec.  Dig.  { 
231.*] 
4.  Lis  Pendens  (|  24*)— Notice. 

Where  an  action  was  instituted  against  a 
porchaser  of  certain  tidelands  by  defendant  to 
recover  the  same,  and  a  lis  pendens  duly  filed, 
such  instrument  imparted  notice  of  the  pur- 
chaser's  rights   to  intending  purchasers. 

[Ed.  Note.— For  other  cases,  see  Us  Pendens, 
Cent  Dig.  §§  38-40,  42-46;  Dec  Dig.  $  24.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  George  A.  Joiner, 
Judge. 

Bill  by  Albert  E.  Parker  and  wife  against 
Anson  S.  Burwell  and  others.  Decree  for 
complainants,  and  defendants  appeal.  Af- 
firmed. 

Ira  Bronson,  for  appellants.  Robert  H. 
Evans,  of  Seattle,  for  respondents. 

GOSE,  J.  This  is  a  bill  in  equity,  seeking 
to  bare  it  decreed  that  the  defendants  are 
holding  certain  real  estate  as  trustees  for  the 


plaintiffs.  There  was  a  Judgment  for  tbe 
plaintiffs.  Tbe  defendants  have  appealed. 
[1]  Tbe  land  In  controversy  ia  second-class 
tideland,  situated  In  Kitsap  county.  Tbe 
case  was  commenced  in  tbe  superior  court  of 
Kitsap  county,  and  was  by  stipulation  re- 
moved to  King  county,  where  it  was  tried. 
Tbe  property  was  sold  to  the  respondent 
Albert  E.  Parker,  hereafter  called  tbe  pur- 
cbaser,  for  its  appraised  value,  on  January 
18,  1904,  at  a  public  sale  regularly  conducted 
by  tbe  county  auditor  of  Kitsap  county.  The 
sale  was  made  on  tbe  application  of  the  ap- 
pellant Anson  S.  Burwell.  It  was  advertised 
to  take  place  at  2  o'clock  p.  m.;  but,  In  com- 
pliance with  a  request  by  telephone  from  a 
representative  of  tbe  appellants,  it  was  post- 
poned until  3  o'clock,  when  tbe  sale  took 
place  as  stated.  At  tbe  time  of  the  sale,  the 
purchaser  paid  one-tenth  of  the,  purchase 
price  and  received  the  auditor's  receipt  there- 
for. A  representative  of  tbe  appellants  in- 
tended to  attend  tbe  sale  and  bid  on  tbe 
property  in  their  behalf,  but  did  not  reach 
tbe  place  6f  sale  until  after  the  property  had 
been  sold.  He  then  had  a  conversation  with 
tbe  purchaser,  and  received  from  him  the 
following  note:  "Jan.  18,  1904.  Mr.  Jame- 
son :  You  can  allow  the  contract  to  the  tide- 
land  purchased  by  me  to  go  to  Mr.  Anson  B. 
Burwell.  Albert  C.  Parker."  He  presented 
this  note  to  the  county  auditor  and  gave  him 
a  check  for  $75.  The  auditor,  relying  upon 
the  note  and  statements  made  to  him  by  the 
appellants'  .representative,  reported  the  sale 
to  the  state  land  commissioner  as  having 
been  made  to  the  appellant  Burwell,  and  re- 
turned the  purchaser's  check.  The  purchaser 
promptly  returned  the  check,  and  demanded 
that  the  contract  of  sale  should  be  issued  to 
him.  Thereafter  the  auditor  bad  hla  report 
of  sale  returned,  and  reported  Parker  as  the 
purchaser.  The  contract  was  thereafter,  on 
February  9,  1904,  regularly  executed  between 
the  state  and  tbe  purchaser.  It  was  regu- 
larly filed  for  record  and  recorded  on  Feb- 
ruary 15tb  following.  The  appellant  Anson 
S.  Burwell  then  commenced  an  action  In  the 
superior  court  of  Kitsap  county  against  the 
purchaser  and  tbe  state  land  commissioner, 
alleging  fraud  upon  the  part  of  the  pur- 
chaser, and  a  default  judgment  was  entered 
in  his  behalf  on  September  24,  1904,  setting 
aside  the  sale  and  directing  that  a  contract 
be  issued  to  him.  On  December  13th  tbe 
purchaser  filed  a  motion' to  vacate  the  judg- 
ment. No  action  was  taken  on  the  motion 
untU  late  in  1909,  when  It  was  argued  and 
submitted.  On  January  19,  1910,  the  motion 
was  sustained  and  the  Judgment  vacated. 
The  plaintiff  in  that  suit  thereupon  caused 
it  to  be  dismissed.  On  July  25,  1904,  the  ap- 
pellant Burwell  in  connection  with  Iiis  suit, 
regularly  filed  a  Us  pendens  in  Kitsap  coun- 
ty. Tbe  purchaser  made  the  payments  as 
provided  in  the  contract  up  to  September  19, 
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1907,  wben  he  tendered  the  balance  due  and 
demanded  a  deed.  He  also  paid  the  taxes 
for  the  years  1904,  1905,  and  1906,  and  ten- 
dered the  taxes  for  1907.  The  tender  was 
refused,  because  the  appellant  Burwell  had 
theretofore  paid  the  taxes  for  that  year. 
The  tender  of  the  purchaser  and  bis  demand 
for  a  deed  were  refused  In  consequence  of 
the  Judgment  to  which  we  have  adverted, 
which  had  been  called  to  the  attention  of 
the  land  conimlssioner.  On  October  14,  1908, 
while  the  Parker  contract  was  in  full  force, 
a  deed  was  executed  to  the  appellant  Bur- 
well,  upon  the  representations  of  the  appel- 
lants or  their  representatives  that  the  Judg- 
ment had  become  final,  and  that  it  operated 
as  an  involuntary  assignment  of  the  con- 
tract. The  respondents,  before  the  com- 
mencement of  this  action,  tendered  to  the 
appellant  Burwell  the  amount  paid  by  him 
in  procuring  the  deed,  and,  upon  his  refusal 
to  accept  the  tender,  deposited  the  money  in 
the  registry  of  the  court.  The  Burwells,  aft- 
er receiving  the  deed,  conveyed  a  part  of 
the  property  to  their  coappellants  by  deeds 
of  quitclaim. 

The  appellants  contend  that  the  note, 
which  we  have  set  forth,  operated  as  an  ex- 
ecuted gift  from  the  purchaser  to  the  appel- 
lant Burwell.  The  vice  of  this  contention  is 
that  it  has  no  support  in  the  evidence.  Far- 
ther testified  that  he  gave  the  note  so  that 
the  contract  of  sale  might  be  issued  to  the 
appellant  Burwell,  in  order  that  he  might 
acquire  the  property  in  front  of  his  uplands 
and  convey  the  remainder  to  Parker;  and  a 
reading  of  the  record  convinces  us  that  that 
was  his  sole  purpose  in  giving  the  note.  A 
few  days  later  be  demanded  that  the  con- 
tract be  executed  in  his  favor,  and  on  Feb- 
ruary 9,  1904,  he  conveyed  the  property  in 
front  of  the  appellant  Burwell's  uplands  to 
the  latter  by  a  deed  of  quitclaim,  and  refus- 
ed to  convey  to  him  the  property  In  contro- 
versy. The  deed  was  accepted  by  Burwell, 
and  the  property  embraced  in  that  deed  is 
not  in  litigation.  It  is  not  contended  that 
any  fiduciary  relation  existed  between  the 
purchaser  and  Burwell.  Indeed,  the  latter 
testified  that  Parker  did  not  represent  tilm 
at  the  sale.  It  Is  apparent  from  the  record 
that  Parker  never  Intended  that  the  appel- 
lants should  have  the  land  in  controversy. 
He  bought  it  for  himself  at  a  public  sale 
regularly  conducted  by  the  state,  and  re- 
ceived a  regularly  executed  contract  This 
contract,  as  we  have  seen,  was  performed  by 
him  in  every  respect  The  appellants  rely 
upon  the  Parker  note  and  the  default  Judg- 
ment There  was  no  consideration  for  the 
note,  and  the  Judgment  lias  been  vacated  and 
that  suit  dismissed.  We  think  the  whole 
controversy  arose  out  of  a  misunderstanding 
l)etween  Parker  and  the  appellants'  represent- 
ative, in  a  conversation  which  took  place 
between  them  shortly  after  the  sale  and  at 


the  time  Parker  wrote  the  note.  This  la 
made  clear  by  affidavits  made  by  the  county 
auditor  and  a  party  who  attended  the  sale 
shortly  after  this  controversy  arose.  It  is 
clear  from  the  testimony  of  the  land  commis- 
sioner that  the  deed  was  executed  to  Bur- 
well under  a  mistake  of  fact  The  commis- 
sioner was  led  to  believe  that  the  Judgment 
vacating  the  sale  had  become  final.  This  is 
made  clear,  both  by  his  testimony  and  the 
notations  in  the  records  of  his  office. 

[2-4]  The  appellants,  other  than  the  Bur- 
wells,  are  not  innocent  purchasers.  They 
hold  through  quitclaim  deeds.  Moreover,  as 
we  have  seen,  the  original  contract  was  reg- 
ularly filed  for  record,  and  a  lis  pendens  was 
filed  in  the  suit  of  Burwell  against  Parker 
and  others.  These  instruments  imparted  no- 
tice of  Parker's  rights  to  intending  pur- 
chasers. The  paramount  equities  are  clearly 
with  the  respondents,  and  the  Judgment  Is 
affirmed. 

FULLERTON,  PARKER,  and  MOUNT, 
JJ..  concur. 


(6(  WUb.  SM) 

INTERNATIONAL  CONTRACT  CO.  V.  CITY 
OF  SEATTLE. 

(Supreme  Court  of  Washington,     July  25, 
1912.) 

MUNICIPAI,  GORPORATIOnS   (i  874*)— CLAIMa— 

FiLiNo  —  Bbeach  op  Contbaot — Ghabteb 

Pbovision. 

Seattle  City  Charter,  providing  that  all 
claims  for  damages  against  the  city  must  be. 
presented  to  the  city  council  and  filed  with  the 
clerk  within  30  days  from  accrual  of  the  claim, 
etc.,  is  applicable  to  a  claim  for  damages  for 
the  city's  breach  of  a  street  improvement  con- 
tract by  stopping  the  work  after  claimant  had 
incurred  expense  in  preparing  to  perform  the 
same. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  $i  905,  910;  Dec.  Dig. 
S  374.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;   J.  T.  Ronald,  Judge. 

Action  by  the  International  Contract  Cono- 
pany  against  the. City  of  Seattle.  Judgment 
for  defendant  and  plaintiff  appeals.  Af> 
firmed. 

Preston  &  .Thorgrlmson,  of  Seattle,  for  ap- 
pellant. James  E.  Bradford  and  Howard  M. 
Findley,  both  of  Seattle,  for  respondent 

CHADWICK,  J.  A  contract  was  let  to 
the  appellant  to  do  certain  street  work  In 
the  city  of  Seattle.  The  work  was  to  be 
done  under  the  special  assessment  plan,  and 
was  to  be  paid  for  in  the  main  out  of  the 
special  fund  so  to  be  raised.  Appellant 
went  to  some  expense  in  preparing  for  the 
work  and,  pureuant  to  its  contract  entered 
upon  its  execution.  The  work  was  material- 
ly interrupted  and  finally  stopped  by  the 
dty  on  account  of  objections  by  interested, 
property  owners.    A  suit  was  brought  by  ap- 
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pellant,  claiming  damages  for  expense  In- 
curred and  loss  of  profits.  Tbe  trial  court 
foond  that  api>eUaut  had  been  actually  dam- 
aged In  the  sum  of  $1,294.08,  but  held  that, 
under  the  charter  proTlsion  relating  to 
claims  against  the  dty.  It  could  not  recover. 
The  provision  is  as  follows:  "All  claims  for 
damages  against  the  city  must  be  presented 
to  the  city  council  and  filed  with  the  clerk 
within  thirty  days  after  the  time  when 
Bach  claim  for  damages  accrued,  and  no  ordi- 
nance shall  be  passed  allowing  any  such 
claim  or  any  part  thereof,  or  appropriating 
money  or  other  property  to  pay  or  satisfy 
the  same  or  any  part  thereof,  until  such 
claim  has  first  been  referred  to  the  proper 
department,  nor  until  such  department  has 
made  its  report  to  the  city  council  thereon, 
pursuant  to  such  reference.  All  such  claims 
for  damages  must  accurately  locate  and  de- 
scribe the  defect  that  caused  tlie  injury,  ac- 
curately describe  the  injury,  give  the  resi- 
dence for  one  year  last  past  of  claimant, 
contain  the  items  of  damages  claimed,  and  be 
sworn  to  by  the  claimant.  No  action  shall 
be  maintained  against  the  city  for  any  claim 
for  damages  nntll  the  same  has  been  pre- 
sented to  the  city  council  and  sixty  days 
have  elapsed  after  such  presentation." 

It  is  contended  by  appellant  that  its  claim 
arises  ex  contractu,  and,  under  the  authority 
of  Sheafe  ▼.  Seattle,  18  Wash.  298,  61  Pac. 
385,  its  right  of  action  does  not  depend  up- 
on filing  a  claim  within  the  time  limited,  or 
at  all;  that  the  cases  of  Jurey  t.  Seattle,  60 
Wash.  272,  97  Pac.  107,  and  Postel  v.  Seat- 
tle, 41  Wash.  432,  83  Pac.  1025,  which  are  re- 
lied on  by  respondent,  and  which,  it  Is  evi- 
dent, the  trial  Judge  followed,  apply  only 
to  cases  arising  ex  delicto.  An  extended  dis- 
cussion of  the  question  whether  the  claim 
Is  one  ex  contractu  or  ex  delicto  Is  made  in 
the  briefs.  This  we  shall  not  follow;  for, 
notwithstanding  the  belief  of  the  writer  of 
this  opinion  that  the  charter  was  not  In- 
toided  to  cover  claims  for  damages  arising 
from  a  breach  of  contract  to  which  the  city 
was  a  party,  the  law  seems  to  be  settled  to 
the  contrary.  Construing  the  same  charter 
provision,  this  court  pronounced  the  deci- 
sion in  Postel  V.  Seattle  and  Jurey  ▼.  Seat- 
tle. We  have  no  doubt  of  the  intention  of 
the  court  to  hold,  In  the  Postel  Case,  that 
alt  claims  for  damages,  whether  sounding 
In  tort  or  contract,  must  be  presented  with- 
in the  time  and  in  the  manner  there  pro- 
vided. It  Is  there  said:  "The  trial  court 
held  that  this  section  of  the  city's  charter 
requires  claims  for  ^damages  of  all  kinds 
against  the  dty  to  be  presented  to  the  city 
council  and  filed  with  the  dty  clerk  within 
SO  days  after  the  time  when  such  claim 
•ocmes,  before  an  action  can  be  commenced 
thereon;  and,  since  the  appellant  did  not 
file  his  claim  until  some  6  months  after  Its 
accrual,  it  was  barred  by  this  provision  of 


the  charter.  Against  this  ruling,  the  appel- 
lant makes  two  contentions:  First,  that  this 
provision  does  not  apply  to  this  character  of 
claim;  and,  second,  if  it  does  so  apply,  it 
Is  void,  because  a  reasonable  time  within 
which  to  present  such  claims  is  not  allowed 
by  it  With  regard  to  the  first  question,  we 
think  there  can  be  but  little  doubt  that  the 
charter  provision  requires  claims  of  this 
character  to  be  presented  to  the  dty  coundl 
and  filed  with  the  clerk.  The  language  used 
is  'all  claims  for  damages,'  and  this  admits 
of  no  exception."  The  attention  of  the  court 
to  the  extremity  of  its  holding  was  chal- 
lenged by  Judge  Rudkln,  who  took  occasion  |to 
dissent  upon  the  very  ground  that,  under 
this  decision,  claims,  of  whatever  character, 
must  be  filed  in  manner  and  form  as  pro- 
vided in  the  charter.  A  like  ruling  was 
made  in  the  Jurey  Case,  where  it  was  held 
that  a  breach  of  duty,  the  wrongful  diversion 
of  a  special  fund,  and  willful  failure  to  col- 
lect the  same  sounded  in  tort,  and  that  a 
claim  must  be  filed  within  30  days.  In  the 
Postel,  as  well  as  the  Jurey,  Case,  the  city 
violated  a  positive  duty  to  protect  the  prop- 
erty of  the  dtizen,  and  to  collect  and  dis- 
tribute to  him  that  which  was  his  lawful  due 
under  a  positive  contract.  We  see  no  dif- 
ference in  principle  between  these  cases  and 
the  one  at  bar.  Here  the  dty  stopped  the 
work  after  appellant  had  gone  to  the  ex- 
pense of  equipping  itself  to  carry  out  its 
contract,  and  has  as  effectually  destroyed 
the  fund  as  was  done  in  the  Jurey  Case. 

The  case  of  Gluricevlc  v.  Tacoma,  57  Wash. 
329,  106  Pac.  908,  28  L.  R.  A.  (N.  S.)  633, 
which  was  followed  in  Wolpers  v.  Spokane, 
66  Wash.  633,  120  Pac.  113,  is  relied  on  by 
appellant.  It  was  said  In  the  Gluricevlc 
Case  that  the  Postel  Case  is  "distinguish- 
able." This  is  repeated  in  the  Wolpers  Case. 
These  cases  go  no  further,  as  is  said  In  the 
Wolpers  Case,  than  to  hold  that  the  char- 
ter provision  will  not  be  held  to  apply  where 
the  relation  of  master  and  servant  exists. 

The  dedsion  of  the  lower  court  seeming  to 
be  in  harmony  with  previous  pronounce- 
ments of  this  court,  its  Judgment  is  afllrmed. 

GOSB,  PAREBR,  and  CROW,  JJ.,  concur. 

(aa  Wash.  146) 

CASTOR  V.  MURAMOTO  et  aL 

(Supreme  Court  of  Washington.   June  24, 1912.) 

M!oKTOAOES  (S  401*)— FoKECLOsuKE— Right  to 
FoEECLOSK— Time— INTEHEST— Default. 
A  note  provided  that  the  principal  was 
payable  in  five  years,  with  interest,  payable 
annually,  and  if  not  bo  paid  to  become  part  of 
the  principal  and  bear  interest  until  so  paid. 
A  mortgage  was  given  to  secure  the  note  and 
interest  according  to  the  terms  of  the  note,  and 
to  be  void  if  payments  were  made  according  to 
such  terms;  but,  in  case  of  default  in  pnnci- 
pal  or  interest,  or  any  part  thereof,  then  the 
mortgagee  aould  sell  the  premises,  and  ont  of 
the  money  retain   the   principal   and   interest, 
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with  costs.  Beld  that,  on  default  In  the  pay- 
ment of  interest  before  maturity  of  the  note, 
the  mortgagee  could  declare  the  entire  sum  due 
and  foreclose  the  mortgage,  and  was  not  bound 
to  add  the  interest  in  default  to  the  principal 
and  forbear  foreclosure  nntil  the  expiration  of 
the  term  of  the  note. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  1$  1100-1105,  1208,  1209;  Dec.  Dig. 

Department  2.  Appeal  from  Superior  Court, 
Klni;  County;  Boyd  J.  Tallmau,  Judge. 

Action  by  Delia  E.  Castor  against  Henry 
S.  Hatch,  K.  Muranioto,  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Reversed  and  remanded,  with  Instructions. 

B.  W.  Coiner,  for  appellant.  Carkeek,  Mc- 
Donald &  Kapp,  of  Seattle,  for  respondents. 

MORRIS,  J.  In  an  action  to  foreclose  a 
mortgage  for  default  In  the  annual  payment 
of  interest,  the  court  below  sustained  a  de- 
murrer to  the  complaint  and  dismissed  the 
action,  holding  that  under  the  terms  of  the 
mortgage  the  action  was  prematurely 
brought.  This  Is  the  only  question  presented 
by  the  appeal. 

The  note  for  which  the  mortgage  was  giv- 
en as  security,  and  the  mortgage,  mast,  of 
course,  be  read  and  construed  together  in  de- 
termining the  contract  of  the  parties  and 
their  relative  rights  thereunder.  By  the 
terras  of  the  note,  it  is  provided  that  the 
principal  sum  is  payable  on  or  before  five 
years  after  date,  "with  Interest  from  date 
until  paid  at  the  rate  of  ten  per  cent  per 
annum,  interest  payable  annually,  and  If  not 
so  paid  to  become  a  part  of  the  principal 
and  bear  interest  until  so  paid."  The  mort- 
gage recites  that  It  Is'  given  to  secure  the 
payment  of  $4,233.00,  "together  with  Interest 
thereon  at  the  rate  of  ten  per  cent,  per  an- 
num from  date  until  paid,  according  to  the 
terms  and  conditions  of  one  certain  prom- 
issory note,  •  *  »  and  these  presents 
shall  be  void  if  such  payment  be  made  ac- 
cording to  the  terms  and  conditions  there- 
of. But  in  case  default  be  made  in  the  pay- 
ment of  the  principal  or  interest  of  said 
promissory  note  or  any  part  thereof,  when 
the  same  shall  become  due  and  payable  ac- 
cording to  the  terms  and  conditions  thereof, 
then  the  said  party  of  the  second  part,  her 
executors,  administrators,  and  assigns,  are 
hereby  empowered  to  sell  the  said  premises, 
with  all  and  every  of  the  appurtenances,  or 
uny  part  thereof.  In  the  manner  prescribed 
by  law,  and  out  of  the  money  arising  from 
such  sale  to  retain  the  whole  of  said  princi- 
pal and  Interest,  whether  the  same  shall  be 
then  due  or  not,  together  with  the  costs  and 
charges  of  making  such  sale,  and  the  over- 
plus, if  any  there  be,  shall  be  paid  by  the 
(>arty  making  such  sale,  on  demand,  to  the 
said  parties  of  the  first  part,  their  heirs  or 
assigns.  •  »  •  The  above-mentioned  note 
is  for  $44233,  with  interest  at  ten  per  cent 


payable  on  or  before  five  years,  interest  pay- 
able annually." 

The  argument  in  support  of  the  demurrer 
is  that,  since  the  note  provides  that.  In  case 
of  default  in  the  payment  of  Interest,  the  In- 
terest shall  Immediately  become  a  part  of 
the  principal  and  bear  like  Interest  until 
paid,  and  contains  no  provision  that,  in  case 
of  a  default  in  the  payment  of  Interest,  the 
whole  sum  shall  become  due  and  payable, 
and  the  mortgage  providing  for  a  sale  only 
in  case  default  be  made  In  the  payment  of 
the  principal  or  interest,  according  to  the 
conditions  of  the  note,  that  there  Is  no  time 
prior  to  the  maturity  of  the  note  when  foreclo- 
sure could  be  had,  and  that  appellant's  only 
remedy,  in  case  of  default  in  the  payment 
of  Interest,  la  to  have  the  same  become  part 
of  the  principal  and  draw  like  Interest  Such 
a  contention.  It  seems  to  us,  falls  to  give 
due  conslderatloa  to  the  terms  of  the  note 
and  mortgage;  when  read  as  a  whole.  It  is 
plain  from  the  note  that  the  Interest  is  paya- 
ble annually.  If,  then,  It  be  not  so  paid, 
there  Is  a  default  In  the  payment  of  interest 
according  to  the  terms  of  the  note,  the  mort- 
gage provides  for  Its  foreclosure,  In  case  of 
any  default  In  the  payment  of  Interest  when 
the  same  becomes  payable  under  the  terms 
of  the  note,  and  the  retention  out  of  the 
moneys  arising  from  the  foreclosure  sale  of 
the  whole  of  the  principal  and  Interest, 
whether  the  same  shall  be  then  due  or  not. 
If  respondent's  contention  be  true,  this  last 
provision  of  the  mortgage  Is  meaningless, 
since  the  only  time  the  mortgage  would  be 
subject  to  foreclosure.  Irrespective  of  prior 
defaults  In  the  payment  of  Interest  would 
be  a  default  In  the  payment  of  the  original 
and  the  increased  principal  with  the  last  an- 
nual Interest  at  the  maturity  of  the  note, 
when,  under  all  theories,  all  sums  payable 
under  the  note  and  mortgage  were  subject  to 
default  for  nonpayment  What  need,  then, 
for  stipulating  that,  in  case  of  a  foreclosure, 
"the  whole  of  said  principal  and  Interest 
whether  the  same  shall  be  then  due  or  not," 
shall  be  retained?  If  the  only  foreclosure 
can  take  place  subsequent  to  the  maturity  of 
the  note,  what  sum  Is  U,  not  then  due,  that 
Is  to  be  retained  In  case  of  a  sale  because  of 
a  default  In  the  payment  of  principal  or  In- 
terest? Manifestly  such  a  clause  in  this 
mortgage  is  indicative  of  the  intention  of  the 
parties  that  the  mortgage  did  stipulate  for 
Its  foreclosure  prior  to  the  maturity  of  the 
note,  in  case  of  any  default  in  the  payment 
of  the  annual  Interest,  as  such  a  foreclosure 
could  be  the  only  one,when  the  whole  of  the 
principal  and  Interest  would  not  be  due, 
which  situation  is  further  Illustrated  by  de- 
scribing the  note  as  one  in  which  the  inter- 
est is  payable  annually.  .Aigaln,  the  mort- 
gage provides  for  its  foreclosure  in  case  of 
any  default  In  the  paymeui.  uf  principal  or 
Interest  when  the  same  is  payable  under  the 
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note.  The  note  says  tbe  Interest  is  payable 
tiiiinially.  If  tbe  Interest  be  not  bo  paid,  it 
is  a  detaalt  In  the  payment  of  interest,  and 
a  defanlt  subjecting  the  mortgage  to  fore- 
closure. 

Respondent  relies  upon  Bank  t.  Doherty, 
29  Wash.  233,  69  Pac.  732,  92  Am.  St.  Rep. 
aoe.  Van  Loo  v.  Van  Aken,  104  Cal.  269,  37 
Pac  925,  Wood  v.  Whlsler,  67  Iowa,  676,  25 
N.  W.  847,  and  Motslnger  v.  MUler,  59  Kan. 
573,  53  Pac.  869;  none  of  these  cases,  nor 
any  other  that  we  hare  been  able  to  find, 
supports  this  contention.  In  the  Bank  Case, 
it  was  held  that  a  mortgage  could  not  be 
foreclosed  for  default  In  the  payment  of  in- 
terest, when  the  only  condition  for  Its  fore- 
closure was  contained  In  this  provision: 
"Now,  If  the  said  first  party  shall  on  or  be- 
fore maturity  pay  or  cause  to  be  paid  the 
said  note  with  interest  that  may  be  due 
thereon,  then  the  foregiiing  conveyance  shall 
he  null  and  void;  otherwise  to  be  and  re- 
main in  full  force  and  virtue" — which  was 
construed  to  mean  that  the  debt  wai  permit- 
ted to  run  until  the  maturity  of  the  note  and 
mortage,  and  that  the  mortgage  should 
i^nd  as  security  for  the  principal  or  Inter- 
est, and  could  not  be  foreclosed  until  there 
was  a  failure  to  pay  the  note  at  Its  maturi- 
ty. Manifestly  this  would  be  so  when  the 
parties  fixed  the  maturity  of  the  note  as  the 
only  time  when  a  default  would  subject  the 
mortgage  to  a  foreclosure.  The  court  there 
says  it  was  within  tbe  power  of  the  parties 
to  hare  provided  for  a  foreclosure  in  case  of 
any  failure  to  pay  interest,  but  they  failed 
to  do  so;  and  that  if  the  mortgage  had  con- 
tained a  stipulation  providing  for  its  foreclo- 
sure in  case  of  any  failure  "to  pay  said  note, 
or  the  interest,  or  any  part  thereof,  when 
due."  a  foreclosure  might  be  had  for  default 
In  the  payment  of  interest. 

Referring  to  the  language  of  the  mortgage 
under  consideration,  we  find  It  does  contain 
the  very  thing  the  court  In  the  Bank  Case 
says  Is  essential  to  a  foreclosure  on  default 
In  the  payment  of  Interest.  It  says:  "In 
case  defanlt  be  made  In  the  payment  of  the 
principal  or  interest  of  said  promissory  note, 
or  any  part  thereof,  when  the  same  shall  be- 
come due  and  payable,  according  to  the 
terms  and  conditions  thereof."  The  note 
providing  for  the  payment  of  interest  annu- 
ally, the  failure  to  pay  tbe  Interest  when  due 
is  a  defanlt  in  the  payment  of  Interest,  and 
a  default  In  the  payment  of  Interest  subjects 
the  mortgage  to  a  foreclosure.  And,  making 
this  intention  still  plainer,  comes  the  further 
stipulation  that,  in  case  of  any  such  foreclo- 
sure, the  whole  of  the  principal  and  Interest 
represented  by  the  note  shall  be  retained, 
even  though  it  be  not  yet  due.  In  order  to 
be  any  sum  "not  yet  due,"  the  sale  must  be 
prior  to  the  maturity  of  tbe  note  and  mort- 
gage. The  Bank  Case,  with  the  authority 
therein  dted,  Is  in  direct  conflict  with  the 
ruling  complained  of,  and  Is  of  itself  suffi- 
cient to  support  the  claim  of  error.     The 


case,  however,  having  Deen  argued  so  confi- 
dently upon  the  authority  of  the  Van  Loo, 
Wood,  and  Motsinger  Cases,  supra,  we  will 
review  those  cases  and  show  them  not  to 
support  the  contention  claimed. 

Van  Loo  v.  Van  Aken  Is  a  California  case, 
where  tbe  note,  as  in  the  case  at  bar,  provid- 
ed for  the  payment  of  interest  annually, 
and,  If  not  so  paid,  to  draw  interest  the 
same  as  the  principal.  The  mortgage,  how- 
ever, provided  for  Its  foreclosure  only  In 
case  of  default  at  maturity.  The  reasoning 
of  the  court  Is  that  the  mortgage  is  not  given 
to  secure  the  payment  of  the  note  according 
to  its  terms,  but  only  as  security  for  the 
payment  of  the  principal  sum  and  interest 
on  the  date  of  the  maturity  of  the  note.  The 
mortgage  in  suit  contains  the  very  provision 
the  mortgage  in  that  case  failed  to  contain; 
and  hence  that  case  Is  of  no  value  to  re- 
spondent That  the  rule  be  contends  for  Is 
not  the  law  In  California,  but  that  the  rule 
there  is  as  we  are  attempting '  to  here  an- 
nounce It,  Is  clear  from  the  following  au- 
thorities: Brlckell  v.  Batchelder,  62  Cal. 
623;  Maddox  v.  Wyman,  92  Cal.  674,  28  Pac. 
838;  Clemens  v.  Luce,  101  Cal.  435,  35  Pac. 
1032;  Phelps  v.  Mayers,  126  CaL  549,  58 
Pac.  1048.  In  the  next  case,  Wood  v.  Whls- 
ler, neither  the  notes  nor  mortgage  provided 
for  the  payment  of  Interest  annually.  They 
simply  provided  that.  In  case  it  was  not  so 
paid,  It  should  draw  Interest.  Manifestly, 
unless  the  notes  provided  for  the  payment 
of  interest  annually,  the  failure  to  so  pay 
would  not  be  a  default  In  the  case  before 
us,  as  we  have  before  seen,  the  note  does 
provide  that  the  Interest  shall  be  paid  annu- 
ally. The  case  Is  not  therefore  in  point 
The  next  case  is  Motsinger  v.  Miller,  from 
Kansas,  a  case  similar  to  the  Wood  Case; 
the  note  providing  that,  if  the  Interest  was 
not  paid  annually,  It  should  be  added  to  the 
principal.  There  was,  however,  no  provision 
in  the  note  that  tbe  interest  should  be  pay- 
able annuaUy,  and  the  court  simply  holds 
that  the  provision,  "If  interest  be  not  paid , 
annually,  to  become  as  principal,"  cannot  be 
regarded  as  a  promise  to  pay  interest  annu- 
ally. It  will  thus  be  seen  the  case  is  not 
controlling  when  the  note,  as  in  the  present 
case,  contracts  to  pay  annual  Interest.  The 
court  In  its  reasoning  said:  "If  the  interest 
was  payable  annually,  the  defanlt  in  the 
payment  of  the  same  makes  the  whole  debt, 
and  entitles  MUler  to  a  foreclosure  of  his 
mortgage."  In  other  words,  if,  as  In  the 
case  at  bar,  the  note  made  provision  for  the 
pajrment  of  interest  annually,  a  foreclosure 
could  be  had  for  Its  nonpayment  That,  <jve 
are  In  full  accord  with  tbe  Kansas  rule  Is 
plain  from  the  reasoning  of  the  Motsinger 
Case  and  from  Meyer  v.  Graeber,  19  Kan. 
165,  where  the  note  provided  for  the  pay- 
ment of  Interest,  and  the  mortgage  recited 
that  the  interest  was  payable  annually,  and, 
if  not  so  paid,  to  be  added  to  the  principal, 
and  that,  in  case  of  a  default  of  any  pay- 
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xaent  of  principal  or  Interest,  foreclosure 
might  be  had;  and  it  was  held  that  the  in- 
terest was  to  be  construed  as  payable  annu- 
ally, although  not  as  stated  in  the  note,  and 
that.  In  case  of  default  in  its  payment,  the 
mortgage  might  be  foreclosed. 

The  judgment  is  reversed,  and  the  case  re- 
manded, with  instructions  to  overrule  the 
demurrer,  and  for  further  proceedings. 

FULLERTON,  MOUNT,  and  ELLIS,  JJ., 
concur. 

«9  Wasb.  408) 

BICKNELL  et  al.  r.  HENRT  et  al. 
(Supreme  Court  of  Washington.  July  29, 1912.) 

1.  Ohattel  Mobtgaoes  ({  225*)— Thanbfeb 
of  pbopbbtr— boka  fidb  pubchasebs— no- 

TICK. 

A  purchaser  of  mortgaged  property  having 
actual  knowledge  of  the  mortgage,  which,  al- 
though defective,  was  valid  as  between  the  par- 
ties, before  the  property  was  delivered  or  paid 
for,  was  a  purchaser  with  notice. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  {{  468-170;  Dec.  Dig.  { 
225.*] 

2.  Crattel  Mobtgaoes  (g  226*)— Tbarsfer 
OP  Pbopebtt— Assumption  of  Mobtoaoe 
Debt. 

A  chattel  mortgagee  of  property  whose 
mortage,  although  defective,  was  good  between 
the  parties,  at  the  request  of  the  mortgagor, 
wired  a  purchaser  that  he  would  consent  to  a 
sale,  if  the  amount  of  the  mortgage  was  paid. 
The  purchaser  then  wired  the  mortgagee  that 
a  third  person  made  a  claim  against  the  prop- 
erty, and  the  mortgagee  agreed  to  and  did  pay 
such  claim.  Beld,  that  a  promise  by  the  pur- 
chaser to  pay  the  amount  of  the  mortgage  was 
established,  within  the  rule  that  a  promise  to 
pay  or  assume  a  debt  mu^t  be  clear,  satisfacto- 
ry, and  convincing;  and  that  the  purchaser  was 
liable  for  the  amount  of  the  mortgage. 

[Ed.  Note. — For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  {  471;  Dec.  Dig.  |  226.*] 

8.  Fbaudb,  Statute  or  ({  28*)— Obioinal  ob 

Collateral  Pbomise. 

The  promise  by  the  purchaser  was  not  a 
promise  to  pay  the  debt  of  another,  but  a  prom- 
ise to  pay  his  own  debt  by  applying  the  amount 
due  from  him  on  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  {  45;  Dec.  Dig.  {  28.*] 

Department  2.  Appeal  from  Superior  Couot, 
Yalcima  County;  Thos.  E.  Grady,  Judge. 

Action  by  B.  F.  Bicknell  and  another 
against  James  Henry  and  others.  Judgment 
for  plaintiffs,  and  t^e  defendant  named  ap- 
peals.    Affirmed. 

John  B.  Ryan  and  Grover  B.  Desmond, 
both  of  Seattle,  for  appellant  Englehart  & 
Rigg,  of  North  Yakima,  for  respondents. 

MOUNT,  J.  Plaintiffs  brought  this  ac- 
tion to  recover  a  sum  of  money,  alleged  to 
be  due  upon  a  promissory  note  executed  by 
defendant  Homer  V.  Brenner,  and  which  was 
alleged  to  have  been  assumed  by  the  de- 
fendant James  Henry,  and  to  foreclose  a 
chattel  mortgage  upon  a  band  of  sheep,  which 


mortgage  was  given  to  secure  the  note.  Tb« 
other  defendants  were  alleged  to  have  or 
claim  some  interest  in  the  sheep,  but  that 
such  claim  was  subject  to  plaintiffs'  claim. 
The  principal  Issue  In  the  case  was  upon  the 
assumption  of  the  debt  The  trial  court 
found  In  favor  of  the  plaintiffs,  and  entered 
a  judgment  accordingly.  The  defendant 
James  Henry  only  has  appealed. 

The  facts  are  as  follows:  On  May  21,  19ia 
the  plaintiffs  sold  and  delivered  to  Homer 
V.  Brenner,  at  Heppner,  Or.,  a  band  of  2,600 
sheep  for  $8,260.  Fifty  dollars  of  the  pur- 
chase price  was  paid  in  cash,  and  a  note, 
due  in  sevm  months,  secured  by  a  chattel 
mortgage  upon  the  sheep,  was  given  by  Bren- 
ner to  plaintiffs  for  the  balance.  The  mort- 
gage recited  that  the  sheep  were  "to  be  trail- 
ed to  and  run  in  Yakima  county,"  In  this 
state.  Thereafter  the  sheep  were  driven  into 
Yakima  county,  and,  about  the  same  time, 
namely,  on  the  25th  day  of  May,  1910,  the 
mortgage  was  filed  for  record  in  Yakima 
county.  The  mortgage  did  not  contain  an 
affidavit  that  It  was  made  in  good  faith.  The 
note  for  $8,200  was  placed  for  collection  la 
the  Citizens'  National  Bank  at  Baker,  Or., 
by  the  plaintiffs,  who  reside  In  Chicago.  On 
December  10,  1910,  Mr.  Brenner  agreed  to 
sell  2,300  of  the  sheep  to  the  defendant 
Henry  for  $4.50  per  hundredweight.  $500 
was  paid  to  Brenner  upon  this  contract  of 
purchase  by  C.  C.  Churchill,  who  was  agent 
for  Mr.  Henry.  This  contract  was  In  writ- 
ing, and  provided:  "Said  sheep  to  be  fat  and 
in  merchantable  condition.  Sheep  to  be  de- 
livered and  weighed  at  Toppenish  by  Feb- 
ruary 1.  Sheep  not  to  be  fed  or  watered  aft- 
er leaving  yard  at  Outlook  before  being 
weighed.  No  sheep  to  be  accepted  by  Church- 
ill unless  fat"  Thereafter,  on  December  22, 
1910,  460  head  of  sheep  were  delivered  to  Mr. 
Churchill  for  Mr.  Henry,  and  the  price  there- 
of, $2,066.40,  was  paid  to  Brenner.  $1,305 
of  this  was  thereupon  applied  upon  the  note. 
At  this  time  it  does  not  appear  that  Mr. 
Henry  or  his  agent,  Churchill,  bad  actual 
notice  of  the  mortgage.  Thereafter,  on  Feb- 
ruary 6  and  9,  1911,  the  balance  of  the  sheep 
were  taken  to  the  stockyards  of  the  railway 
company,  to  he  delivered  to  defendant  Hen- 
ry. His  agent,  Mr.  Churchill,  was  then  in- 
formed of  the  mortgage,  and  refused  to  re- 
ceive or  pay  the  purchase  price  of  the  sheep, 
without  authority  from  the  plaintiffs.  Mr. 
Brenner  then  sent  a  telegram  to  Mr.  Bick- 
nell at  Chicago,  as  follows:  "Wire  C.  C. 
Churchill  authority  to  receive  sheep.  Rusli 
answer."  In  response  to  this  telegram,  the 
plaintiff  Mr.  Bicknell  answered  on  the  same 
day,  February  0th,  direct  to  Mr.  Churchill, 
as  follows:  "By  paying  balance  due  Citi- 
zens' National  Bank,  Baker,  Oregon,  yoa 
have  our  consent  to  receive  Brenner  sheep." 
Mr.  Churchill  thereupon,  on  the  same  day, 
sept  a  telegram  to  the  bank,  as  follows: 
"What  Is  balance  due  you  from  Homer  Bren- 
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ner?  Wire  quick."  The  bank  replied  to 
Cbucblll  on  the  same  day:  "Brenner  bal- 
ance on  note  $7,372."  Mr.  CbnrchUl  tbere- 
npon  calculated  that,  with  the  money  already 
paid  to  Brenner,  and  with  the  amoont  of  the 
note,  the  sheep  would  cost  him  "|88  and 
something"  more  than  he  had  agreed  to  pay 
for  them.  The  herder,  one  Mr.  Verling,  also 
had  a  claim  of  $411  against  the  sheep,  and 
refused  to  release  them  until  his  claim  was 
paid.  Thereupon,  on  February  10,  1911,  Mr. 
Brenner  sent  a  telegram  to  the  plaintifl  Bick- 
nell,  as  follows:  "Sheep  lacks  $409  enough 
to  pay  herder  and  mortgage.  Herder  is 
holding  sheep  here.  Wire  satisfaction." 
Thereupon  Mr.  Blcknell  answered  to  Mr. 
Churchill:  "Will  pay  your  draft  on  Bldmell 
&  Gemmell,  care  Clay-Roblnson  Ck>mpany, 
Chicago,  for  amount  Brenner  shortage  up  to 
$500."  Mr.  Churchill  then  drew  a  sight 
draft  upon  the  plaintlfTs  In  favor  of  Mr. 
Verling  for  $411,  and  this  draft  was  subse- 
quently paid  by  the  plalntUTs.  Mr.  Verling 
released  the  sheep,  and  they  were  taken  over 
by  Mr.  Churchill  for  Mr.  Henry  on  Febru- 
ary lOtb,  or  the  morning  of  the  11th,  1911. 
After  the  sheep  had  been  delivered  to  Mr. 
Churchill,  defendant  Tost  brought  an  action 
against  Mr.  Brenner  and  sued  out  a  writ  of 
attachment.  The  sheriff  seized  460  of  the 
sheep  in  possession  of  defendant  Henry,  or 
his  agent,  Mr.  Churchill,  and  afterwards 
the  sheriff  sold  the  same,  and  they  were 
purchased  by  Mr.  Yost  Upon  the  question 
of  Mr.  Test's  interest  in  the  sheep,  the  trial 
court  concluded  that  defendant  Tost  acquired 
no  right,  title,  or  interest  in  the  sheep,  and 
that  the  sale  by  the  sheriff  to  Mr.  Tost  con- 
veyed DO  right,  and  that  Tost  is  holding  the 
sheep  in  his  possession.  Neither  Mr.  Yost 
nor  the  sheriff  has  appealed,  and  the  Judg- 
ment ia  conclusive  as  to  them.  After  the 
sheep  were  delivered  to  defendant  Henry  or 
his  agent,  he  refused  to  pay  the  note;  where- 
upon this  action  was  brought  In  his  answer 
Henry  denies  that  he  assumed  and  agreed 
to  pay  the  note,  but  alleges  that  he  pur- 
chased the  sheep  and  owes  thereon  $5,372.83, 
after  deducting  for  certain  expenses  on  ac- 
count of  this  litigation ;  and  that  he  is  will- 
ing to  pay  this  sum  to  whom  the  coi^t  shall 
direct 

[1,21  Appellant  argues  in  his  brief  that 
the  chattel  mortgage  Is  void;  that  he  is  a 
subsequent  purchaser  in  good  faith;  that  his 
agent,  Churchill,  was  a  special  agent  and 
bad  no  authority  to  assume  obligations  with- 
out express  instructions;  and  that,  in  fact, 
there  was  no  assumption  of  the  debt  by  the 
defendant  Henry  or  his  agent  This  last 
question  is  the  one  which  controls  the  case. 
The  others  are  mere  incidental  or  collateral 
questions.  As  between  the  mortgagor  and 
the  mortgagee,  the  mortgage  was,  no  doubt, 
a  valid  one.  The  agent  of  Mr.  Henry  knew 
of  the  mortgage  before  the  sheep  were  de- 
livered to  him  or  paid  for.    He  was  there- 


fore a  purchaser  with  notice.  He  had  au- 
thority to  purchase  the  sheep,  and  to  obli- 
gate his  principal  for  the  purchase  price. 
There  is  no  dispute  upon  that  point  After 
he  learned  of  the  mortgage  upon  the  sheep, 
he  requested  the  mortgagor  to  obtain  au- 
thority from  the  plaintiffs,  who  were  mort- 
gagees, to  release  the  sheep,  or  to  permit  a 
delivery  to  the  purchaser.  Mr.  Brenner  then 
sent  a  message  to  Mr.  Bicknell,  saying:  "Wire 
C.  C.  Churchill  authority  to  receive  sheep. 
Bush  answer."  The  answer  came:  "By  pay- 
ing balance  doe  to  Citizens'  National  Bank, 
Baker,  Oregon,  you  have  our  consent  to  re- 
ceive Brenner  sheep."  Mr.  Churchill  then 
was  Informed  of  the  amount,  and  thereupon 
took  the  sheep.  It  is  plain  that  Mr.  Church- 
ill knew  of  the  claim  of  the  plaintiffs  upon 
the  sheep,  knew  the  amount  of  the  -  claim, 
and  that  the  telegram  was  a  refusal  to  per- 
mit delivery  of  the  sheep,  unless  the  claim 
was  paid  or  assumed.  He  thereupon  took 
the  sheep.  It  is  true  he  made  no  verbal  or 
written  promise  to  assume  or  pay  the  note; 
but  he  quietly  took  the  sheep.  He  acted  up- 
on the  authority  of  the  telegram,  and  is 
bound  thereby,  as  much  so  as  if  he  had  an- 
swered back  In  writing :  "I  will  take  the  sheep 
and  pay  the  note."  Before  he  took  the  sheep, 
it  appears'  that  the  herder  made  a  claim  of 
$411  for  herding  charges.  This  herder  re- 
fused to  permit  the  delivery  of  the  sheep 
until  his  claim  was  paid.  Thereupon  Mr. 
Churchill  calculated  what  the  purchase  price 
of  the  sheep  would  amount  to,  and  found 
that,  with  the  payments  already  made  to  Mr. 
Brenner,  the  mortgagor,  and  with  the  amount 
due  upon  the  mortgage,  he  would  be  required 
to  pay  "$88  and  something"  more  than  be 
bad  agreed  to  pay  for  the  sheep;  and  be- 
sides this  the  herder  claimed  $411.  Mr. 
Brenner  then  wired  the  mortgagee:  "Sheep 
lack  $490  enough  to  pay  herder  and  mort- 
gage. Herder  is  holding  sheep  here.  Wire 
satisfaction."  Thereupon  the  mortgagors  an- 
swered direct  to  Mr.  Churchill,  authorizing 
him  to  draw  a  draft  for  the  shortage  up  to 
$500.  Churchill  thereupon  drew  a  draft  for 
$411,  and  the  herder  was  therewith  paid. 
This  money  was  paid  by  the  plaintiffs  in 
order  that  delivery  of  the  sheep  might  be 
made,  and  that  the  purchaser  might  pay 
or  assume  the  amount  of  the  note  and  mort- 
gage against  the  sheep,  viz.,  $7,372. 

[3]  While  the  rule  is  that  the  promise  to 
pay  or  assume  a  debt  "must  be  clear,  satis- 
factory, and  convincing"  (Ordway  v.  Downey, 
18  Wash.  412),  the  facts  stated  above  plain- 
ly bring  the  promise  within  that  rule.  The 
fact  that  Churchill  took  the  sheep  after  the 
mortgagor  had  told  him  he  could  do  so  by 
paying  the  balance  due  upon  the  note  and 
mortgage  was  sufficient.  He  could  not  act 
upon  that  offer  and  remain  quiet,  and  then 
be  heard  to  say  that  he  did  not  promise  to 
pay.  As  we  said  in  Gay  v.  Schaefer,  52 
Wash.  269,  100  Pac.  334:  "It  Is  not  claimed 
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that  the  promise  was  in  writing,  and  it  is  not 
necessary  that  it  should  be.  This  is  not  a 
mere  promise  to  answer  for  the  debt  of  an- 
other. The  promise  was  made  upon  consid- 
eration that  the  respondent  would  consent 
to  a  transfer  of  the  mortgaged  property  from 
Frost  to  the  promisor.  Consent  was  given  by 
the  respondent,  and  the  transfer  was  there- 
upon made.  The  debt  thereby  became  the 
debt  of  the  promisor,  and  is  not  within  the 
statute  of  frauds."  The  same  is  true  in  this 
case.  Mr.  Churchill  did  not  strictly  assume 
the  debt  of  another.  He  bought  the  sheep 
and  created  a  debt  of  his  own  and  of  his 
principal,  which  has  not  yet  been  paid.  That 
debt  was  the  promise  to  pay  the  note  and 
mortgage  held  by  the  bank.  He  was  dealing 
for  his  principal,  Mr.  Henny,  directly  with 
the  plaintiffs;  and  it  was  clearly  understood 
that  he  should  pay  for  the  sheep  by  paying 
the  note  at  the  bank  at  Baker,  Or.  He  did 
not  do  so,  but  still  retains  the  sheep  and  the 
purchase  price. 

The  judgment  was  right;   and  it  is  there- 
fore affirmed. 

PARKER,  ELLIS,  and  MORRIS,  JJ.,  con- 
cur. 


m  Wash.  407) 

ROTS  et  aL  t.  MONOGHAN  et  aL 

(Supreme  Court  of  Washington.    July  29, 
1912.) 

Appeal  and  Errob  (§  856*)— Review— Ver- 
dict— Sufficiency. 

Though  the  propositions  of  law  advanced 
by  appellants  be  correct,  the  finding  and  judg- 
ment will  not  be  disturbed,  where  there  is 
evidence  tending  to  support  it  on  another  the- 
ory. 

[E3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  IS  3406-3424,  3429-^434; 
Dec.  Dig.  i  856.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;   H.  A.' P.  Myers,  Judge. 

Action  by  Alma  M.  Rots  and  husband 
against  J.  H.  Monoghan  and  others.  From  a 
Judgment  for  defendants,  plaintifCs  appeal. 
Affirmed. 

Vince  H.  Fabeu,  for  appellants.  John  B. 
Van  Dyke  and  Josiah  Thomas,  both  of  Seat- 
tle, for  respondents. 

CHADWICK.  J.  This  action  was  begun 
against  the  defendants  to  recover  damages 
to  a  certain  building  held  by  them  under  a 
lease  from  plaintiffs,  and  for  the  loss  of  a 
part  of  a  certain  lot  of  furniture  stored  in 
the  building,  and  for  damages  to  the  remain- 
der thereof.  It  is  alleged  that  the  furniture 
was  stored  in  a  reserved  part  of  the  build- 
ing, and  that  defendants  "broke  and  entered 
♦  *  •  and  destroyed  and  injured"  it.  The 
answer  was  in  the  main  a  general  denial. 
A  further  defense,  that  defendants  ceased 
to  be  tenants  after  the  first  year  and  sur- 
rendered  the   term,   and   that  the  property 


was  held  thereafter  by  a  corporation  under 
a  tenancy  from  month  to  month  by  and  with 
the  consent  of  plaintiffs'  agent,  was  inter- 
posed. It  was  also  alleged  the  building  was 
out  'of  repair  at  the  time  defendants  took 
possession;  that  certain  alterations  were 
made  necessary  on  account  of  the  character 
of  their  business;  and  that  they  were  made 
at  defendants'  expense,  after  plaintiffs  had 
consented  thereto.  There  is  testimony  tend- 
ing to  show  that  the  building  was  in  as  good 
condition  when  defendants  and  their  alleged 
successor  moved  out  as  it  was  when  they 
took  possession.  Also  that  the  furniture  and 
household  goods  were  in  the  building  at  the 
time.  There  was  no  direct  evidence  tending 
to  show  that  defendants  had  personally  ap- 
propriated any  of  the  personal  property. 
The  case  was  tried  before  the  court,  without 
a  Jury,  and  a  Judgment  entered  in  favor  of 
defendants. 

Several  questions — the  authority  of  plain- 
tiffs' agent,  defendants'  surrender  of  the 
lease,  and  the  admission  of  improper  evi- 
dence— are  discussed  at  some  length  In  the 
briefs.  But  a  careful  reading  of  the  record 
convinces  us  that,  although  the  propositions 
of  law  which  are  advanced  by  appellants  be 
resolved  in  their  favor,  there  is  still  evidence 
to  sustain  the  findings  and  Judgment  of  the 
trial  court.  Therefore,  treating  the  defend- 
ants as  tenants  for  the  full  term,  we  hold, 
with  the  trial  judge,  that  appellants  failed 
to  prove  by  a  preponderance  of  the  evidence 
that  respondents  are  legally-  liable  for  the 
Injury  and  destruction  of  appellants'  prop- 
erty. 

Finding  no  error,  the  Judgment  is  af- 
firmed. 

GOSB,  PARKER,  CROW,  and  MOUNT, 
JJ..  concur. 


Wasb.  400) 


STATE  ▼.  PRIMMER. 


(Supreme  Court  of  Washington.    July  29, 

1912.) 

Criminal  Law  (|  658*)— Triai^— Remarks  ov 

JUDOB. 

For  the  Judge,  in  the  presence  of  the  jury, 
(ifter  a  >  witness  has  testified  to  facts  tending 
to  show  defendant  was  innocent,  and  he  has 
been  shown  her  affidavit  charging  defendant 
with  the  crime,  to  order  her  into  custody,  and 
direct  the  filing  of  a  charge  of  perjury  against 
her  on  her  own  admissions,  is  a  comment  on 
facts,  in  violation  of  Const,  art.  4,  {  16. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  1534%;    Dec.  Dig.  §  658.«] 

Department  1.  Appeal  from  Superior 
Court  King  County;   Wilson  R.  Gay,  Judge. 

Barney  Primmer  was  convicted  of  crime, 
and  appeals.  Reversed,  and  new  trial 
granted. 

Daniel  Landon,  for  appellant.  John  F. 
Murphy  and  Thomas  J.  L.  Kennedy,  both  of 
Seattle,  for  the  State. 
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PARKER,  J.  The  defendant  was  convict- 
ed in  the  saperior  court  of  the  crime  of  In- 
cest, from  which  he  has  appealed  to  this 
rourt  While  several  errors  are  assigned  by 
counsel  for  appellant,  the  principal  ground 
uron  which  a  reversal  of  the  judgment  and 
a  new  trial  is  sought  is  that  the  trial  court 
committed  error  prejudicial  to  appellant  by 
remarks,  in  the  presence  of  the  jury,  amount- 
ing; to  a  comment  upon  the  facts,  in  viola- 
tion of  section  16,  art  4,  of  our  state  Con- 
8titutlon,  providing  that:  "Judges  shall  not 
cliarge  juries  with  respect  to  matters  of 
fact,  nor  comment  thereon,  but  shall  declare 
the  law." 

Appellant  was  accused  of  committing  the 
crime  with  his  daughter.  She  was  called 
and  sworn  as  a  witness  for  the  state,  and  It 
was  evidently  expected  by  the  prosecuting 
attorney  that  she  would  testify  to  facts  show- 
ing the  guilt  of  her  father,  when  the  follow- 
ing occurred  during  her  examination  In  chief: 
Mr.  Kennedy  (Deputy  Prosecuting  Attorney): 
"Q.  Directing  your  attention  to  the  night  of 
the  27th  of  Octolier,  were  yon  down  there  at 
yonr  home  on  Stiurgis  road  at  tliat  time? 
A  Tee,  sir;  I  was  home.  Q.  Was  your  fa- 
ther In  bed  with  you  at  that  time?  A.  No ; 
he  was  not  Q.  Directing  your  attrition  to 
this  affidavit  is  that  your  signature,  'Jose- 
phine Primmer,'  there?  A.  Yes,  sir;  I  sign- 
ed that  paper.  Q.  Before  Mr.  White — Craw- 
ford E.  White?  A.  Yes,  sir;  I  said  that— 
I  said  he  did  this  because  I  was  mad.  Mr. 
Kennedy:  I  will  call  your  honor's  attention 
to  this  affidavit  (handing  paper  to  court). 
Q.  Which  Is  the  truth,  did  yon,  or  did  you 
not,  have  sexual  Intercourse  with  your  fa- 
ther? A.  No ;  I  did  not  Q.  You  signed  this 
affidavit  l>efore  a  notary?  A.  Yes,  sir.  I 
did.  I  signed  It  because  I  was  mad  at  my 
father.  Mr.  Kennedy:  Your  honor,  when  we 
are  through  with  this  witness,  we  wUl  &ai. 
that  she  remalu  in  custody,  and*  we  will  file 
a  perjnry  Information  against  her.  Mr.  Lan- 
don  (Attorney  for  Defendant):  I  object  to 
this.  The  Court:  She  will  be  retained.  Mr. 
Landon:  We  except  to  yonr  honor's  ruling." 
Thereafter,  during  her  cross-examination,  the 
following  occurred:  "Mr.  Kennedy:  The  wit- 
ness seems  to  be  perfectly  willing  to  testify 
for  counsel.  Mr.  Landon:  I  object  to  coun- 
sel's remarks;  this  witness  has  been  called 
by  the  counsel  himself.  The  Court:  I  un- 
derstand that;  but  you  have  no  right  to  go 
into  anything  except  what  is  cross-examina- 
tion. C^U  a  deputy  sherifF.  if  there  is  none 
here,  to  take  her  in  custody.  Mr.  Landon: 
I  object  to  that  proceeding."  Thereafter, 
when  she  was  excused  from  the  witness  stand 
immediatdy  upon  the  close  of  her  examina- 
tion, the  following  occurred:  "The  Court: 
The  deputy  sherlfC  will  take  this  girl,  and  I 
ask  that  the  prosecuting  attorney  file  a 
charge  of  perjury  against  her  on  her  own  ad- 
missions. Mr.  Landon:  We  desire  an  ex- 
ception to  the  court's  remarks."    This  all  oc- 


curred in  the  presence  of  the  Jury.  The 
paper  shown  to  the  witness  and  handed  to 
the  court  by  the  deputy  prosecuting  attorney 
was  an  aflidavit,  which  purported  to  have 
been  made  by  her,  stating  facts  showing  her 
father's  guilt  of  the  crime  he  was  being  tried 
for.  The  paper  was  not  shown  to  the  jury. 
It  seems  to  us  that  the  ordering  of  the  wit- 
ness into  custody,  and  the  remarks  of  the 
Judge  in  connection  therewith,  clearly  Indi- 
cated his  belief  that  the  witness  had  com- 
mitted perjury.  It  is  insisted  that  the 
Judge's  remarks  only  indicated  his  beltef  that 
the  witness  had  committed  perjury  In  the 
making  of  the  afildavlt  accusing  her  father 
of  the  crime,  and  was  therefore  favorable, 
rather  than  prejudicial,  to  him.  If  that  was 
the  Intended  meaning  of  the  judge's  remarks, 
the  Jury  might  well  ask  why  be  did  not  or- 
der appellant  discharged.  But  whatever  may 
be  said  of  the  intended  meaning  of  the  Judge's 
remarks,  they  were  manifestly  expressions  of 
opinion  upon  the.  credibility  of  the  witness, 
who  had  testified  to  facts  tending  directly 
to  show  that  appellant  was  not  guilty  as 
charged.  Many  decisions  of  the  courts  of 
other  states  have  been  called  to  our  atten- 
tion dealing  with  the  question  of  trial  courts 
commenting  upon  facts;  but  we  regard  them 
of  little  aid  here,  In  the  light  of  the  man- 
datory provisions  of  our  Constitution.  We 
are  of  the  opinion  that,  under  our  former 
decisions,  the  court's  remarks  in  the  pres- 
ence of  the  jury  upon  this  trial  Invaded  the 
province  of  the  jury  to  the  prejudice  of  ap- 
pellant and  for  that  reason  be  is  entitled 
to  a  new  trial.  State  v.  Walters,  7  Wash. 
246,  34  Pac.  938,  1098;  State  v.  Hyde,  20 
Wash.  234,  55  Pac.  49;  State  v.  Crotts,  22 
Wash.  245,  60  Pac.  403;  State  v.  Priest-,  32 
Wash.  74,  72  Pac.  1024. 

The  Judgment  Is  reversed,  and  appellant 
granted  a  new  trial. 

CROW,  GOSE,  and  CHADWICK,  JX,  con- 
cur. 


(68  Wash.  380> 
GREAT  NORTHERN  RY.  CO.  T.  HOWER 

et  al. 
(Supreme  Court  of  Washington.  July  20,  1912.) 

1.  Public  Lands  (§  108*)— Homestead  En- 
TRTMAN— Decisions  of  Land  Depabtuxnt 
— Conclusiveness. 

Decisions  of  officials  of  the  Land  Depart- 
ment on  the  questions  of  fact  relating  to  the 
good  faith  of  a  homestead  entryman,  though 
reviewable  on  appeals  within  the  Department, 
are  conclusive  on  all  the  courts  of  justice,  in 
the  absence  of  fraud  or  mistake;  the  jurisdic- 
tion of  courts  of  equity  being  limited  to  the 
correction  of  mistakes,  to  relieve  against  fraud, 
and  to  afford  a  remedy  when  it  becomes  ap- 
parent that  the  officials  of  the  Department 
have,  by  an  erroneous  conclusion  of  law,  given 
to  one  claimant  public  lands  which,  on  the  un- 
disputed facts  should  have  heea  patented  to 
another. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent.  Dig.  li  104,  301,  302;   Dec.  Dig.  {  106.»I 
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2.  Public  Lands  (8  106*)— Homestead  Ew- 

TBT— UNSTJBVEYED     LiAND — ^MISTAKE  —  IiAND 

Department  Decisions. 

Prior  to  the  survey  of  certain  public  land, 
defendant's  grantor  entered  and  constructed  a 
cabin  on  what  he  supposed  was  the  N.  E.  >4 
of  a  particular  section.  About  a  year  later,  he 
constructed  a  trail  across  the  section  and  up 
a  creek  on  the  N.  E.  %  to  reach  different 
places  on  the  claim,  and  bnilt  a  bam  and  a 
stable,  which  he  used  for  storing  supplies.  He 
posted  on  the  north  section  line  a  homestead 
notice.  After  survey,  it  was  shown  that  the 
trail,  barn,  and  notice  were  in  fact  on  tl^e  N. 
E.  ^,  but  that  the  cabin  and  most  of  the  en- 
tryman's  cnltivated  ground  were  on  lot  2  of 
the  N.  W.  J4 ;  the  house  being  about  one-quar- 
ter of  a  mile  west  of  the  quarter  section  line. 
Complainant  railroad  company's  grantor  select- 
ed as  lieu  land  a  tract  which,  when  surveyed, 
included  the  N.  E.  %  of  such  section,  and,  on 
a  contest  in  the  Interior  Department,  it  was 
held  that,  defendant's  grantor  having  acted  in 
good  faith,  and  his  settlement  being  ^rior  in 
date  to  the  railroad  company's  selection,  his 
improvements  sliould  be  held  to  have  been  con- 
structively on  the  N.  E.  14,  and  that  he  was 
entitled  to  the  land.  Held  that,  under  the  rule 
that  the  Department's  findings  of  fact  could  not 
be  questioned,  its  determination  was  not  in- 
valid, because  the  residence  erected  was  too 
far  from  the'  land  attempted  to  be  entered  to 
be  regarded  as  constructively  thereon. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent  Dig.  S{  104,  301,  302;  Dec.  Dig.  S  106.*] 

Department  1.  Appeal  from  Superior 
Court,  Snohomish  County ;  W,  P.  Bell,  Judge. 

Action  by  the  Great  Northern  Bailway 
Company  against  James  A.  Hower  and  oth- 
ers. Judgment  for  defendants,  and  plaintiff 
appeals.    Affirmed. 

P.  V.  Brown  and  P.  Q.  Dorety,  both  of 
Seattle,  for  appellant  3.  A.  Coleman,  of 
Ererett,  for  respondents. 

CROW,  J.  Action  by  the  Great  Northern 
Railway  Company,  a  corporation,  against 
James  A.  Hower  and  others  to  quiet  title  to 
land.  Defendants'  demurrer  was  sustained 
to  the  amended  complaint  Thereupon  plain- 
tiff declined  to  plead  further  and  appealed 
from  an  order  of  dismissal. 

The  amended  complaint  is  too  voluminous 
to  be  here  set  forth.  The  appellant  railway 
company,  as  successor  of  the  St  Paul,  Min- 
neapolis &  Manitoba  Railway  Company,  a 
corporation,  claims  the  land  under  act  of 
Congress  of  August  6,  1892  (27  Stats,  at 
Large,  p.  S90,  a  382).  The  amended  com- 
plaint alleges  that  on  October  20,  1892,  the 
St.  Paul,  Minneapolis  &  Manitoba  Railway 
Company  released  certain  lands  In  North  Da- 
kota ;  that  on  March  24,  1894,  it  selected.  In 
lieu  thereof,  under  said  act  of  Congress,  a 
certain  tract  of  unsurTeyed  land  In  £Ung 
county.  Wash.,  which,  when  surveyed,  was 
found  to  be  the  N.  E.  %  of  section  2,  town- 
ship 27  north  of  range  10  east  of  the  Wil- 
lamette meridian;  that  it  filed  in  the  Unit- 
ed States  land  offlce  at  Seattle  a  list,  de- 
scribing the  land  with  reasonable  certainty ; 
that  the  land  so  selected  was  not  reserved; 


that  no  adverse  claim  had  attached  or  been 
initiated  thereto ;  that  it  was  thereafter  sur- 
veyed, the  plat  of  survey  being  filed  in  the 
United  States  land  ofilce  at  Seattle  on 
April  11,  1899 ;  that  when  the  plat  was  filed 
the  selected  land  was  found  to  be  the  N.  E. 
V*  of  section  2,  township  27  north  of  range 
10  east,  W.  M.;  and  that  on  AprU  11,  1899, 
appellant's  grantor  filed  a  supplemental  se- 
lection, which  redescrtbed  the  land  so  as 
to  malce  the  same  conform  to  the  lines  and 
subdivisions   of  the  government  survey. 

The  amended  complaint  further  states 
that,  on  or  about  April  18,  1899,  one  Melvla 
J.  Carter,  respondents'  grantor,  filed  In  the 
United  States  land  ofiice  at  Seattle  his  writ- 
ten application  to  enter  the  same  quarter 
section  under  the  homestead  laws,  claiming 
he  had  settled  on  the  land  on  December  1, 
1893;  that  after  various  hearings  and  ap- 
peals the  land  was  awarded  and  patented 
to  Carter  by  the  decision  of  the  Secretary 
of  the  Interior;  that  the  land  officers  com- 
mitted error  of  law  In  awarding  the  land 
to  Carter,  as  he  had  made  no  actual  set- 
tlement in  compliance  with  the  homestead 
laws.  Prior  to  the  hearing  of  the  demurrer, 
the  following  written  stipulation  was  filed: 
"In  passing  upon  the  demurrer  to  the 
amended  complaint  it  la  stipulated  that  the 
court  may  consider  the  decisions  of  the  Land 
Department,  referred  to  In  the  amended  com- 
plaint, namely:  The  decision  of  the  register 
and  receiver  of  August  28,  1903 ;  the  dedsion 
of  the  Acting  Assistant  Commissioner  of 
March  23,  1904;  the  decision  of  the  register 
and  receiver  of  January  21,  1905;  the  deci- 
sion of  the  Acting  Commissioner  of  June  30, 
1905;  the  decision  of  the  Secretary  of  the 
Interior  of  November  23,  1905;  and  that  the 
annexed  are  true  copies  of  said  decisions." 
Copies  of  these  decisions  are  attached  to  the 
stipulation. 

From  thtf  allegations  of  the  amended  com- 
plaint and  these  decisions,  it  appears  that 
the  following  facts  relative  to  Carter's  set- 
tlement, improvements,  and  claim  were 
found  by  the  Land  Departm^it  officials: 
That  Carter's  house  was  located  on  lot  2, 
a  portion  of  the  N.  W.  %  of  the  section; 
that,  prior  to  1893,  one  Doolln  made  settle- 
ment on  what  Is  now  knovni  as  lot  2;  that 
a  short  distance  below  him  one  Moe  also 
made  a  settlement;  that  MeMn  J.  Carter 
and  his  father,  E.  B.  Carter,  went  upon  the 
land  on  September  19,  1893,  Melvin  J.  Carter 
buying  Doolin's  cabin,  and  E.  B.  Carter  buy- 
ing Moe's  cabin ;  that  each  buUt  a  new- 
cabin;  that  Melvtn  J.  Carter  claimed  what 
he  supposed  was  the  N.  E.  ^,  of  the  sec- 
tion; that  about  a  year  later,  with  the  as- 
sistance of  his  father,  he  constructed  a  trail 
across  the  section  and  up  Trout  creek  on 
the  N.  E.  M,  for  the  purpose  of  reaching  dif- 
ferent places  on  the  claim ;  that  he  built  a 
barn  and  stable,  which  he  used  for  storing 
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SDppUea ;  that  be  posted  on  the  north  section 
line  a  homestead  notice ;  that  the  trail,  bam, 
and  notice,  since  the  survey,  are  shown  to 
bare  been  on  the  N.  S.  ^,  but  tbat  his 
bouse  and  most  of  the  cultivated  ground  are 
on  lot  2  In  the  N.  W.  %,  the  house  being 
about  one-quarter  of  a  mile  west  of  the  quar- 
ter section  line;  tbat  lot  2,  on^whlch  both 
Carters  were  living,  has  been  patented  to  the 
father,  R  B.  Carter,  without  protest  from 
Melvtn  J.  Carter:  that  lot  1  lies  between 
lot  2  and  the  N.  B.  \i,  east  of  the  former 
and  west  of  the  latter ;  that  the  railway  com- 
pany had  selected  the  entire  section ;  tbat 
Melvtn  J.  Carter  made  no  protest  against 
the  company's  claim  to  the  N.  W.  %,  but 
allowed  It  to  obtain  a  patent  for  lot  1  there- 
of; that  neither  Melvln  J.  Carter  nor  his 
father  thought  they  were  Interfering  one 
with  the  other;  that  Melvln  J.  Carter  was 
claiming  to  the  east  from  his  home,  while 
his  fiLther  was  claiming  to  the  south  from 
bis;  that  Melvln  had  acted  in  good  faith; 
that  he  ofTered  to  amend  his  application,  so 
as  to  include  the  land  upon  which  the  gov- 
ernment should  finally  determine  his  im- 
provonents  were  actually  located,  and  drop 
from  either  the  eastern  or  southerly  bound- 
ary of  his  claim  sufficient  land  to  enable 
him  to  include  the  tracts  upon  which  his 
improvements  were  made;  that  this  could 
not  be  done,  aa  a  patent  had  been  issued  to 
the  railway  company  for  lot  1;  that  the 
N.  R  %  should  be  patented  to  Melvln  J. 
Carter;  and  tbat  the  railway  company,  hav- 
ing selected  the  entire  section,  would  lose 
no  more  land  than  It  would  have  lost,  had 
Carter  applied  for  lot  1  with  a  sufBclent 
portion  of  the  N.  El  %  to  make  160  acres. 

In  the  opinion  of  the  Secretary  of  the  In- 
terior, addressed  to  the  Commissioner  of  the 
General  Land  Office,  he  said:  "As  Carter 
tendered  his  homestead  application  directly 
after  the  filing  of  the  plat,  presumably  he 
still  believed  that  his  house  was  located  on 
the  N.  R  %.  As  he  Is  shown  to  have  been 
a  bona  fide  homestead  settler  upon  unsurvey- 
ed  land  at  the  time  the  railway  company 
made  selection  thereof,  and  subsequently 
has  made  a  good  compliance  with  the  law 
as  to  residence  and  Improvements,  the  De- 
partment is  of  opinion  that  his  application 
for  the  tract  in  question  should  be  allowed. 
As  the  railway  company  made  selection  of 
the  entire  section,  it  loses  no  more  land  than 
it  would  if  Carter  had  applied  for  said  lot 
1  with  sufficient  in  the  N.  E.  %  to  make 
160  acres.  Your  office  decision,  holding  in 
favor  of  Carter,  is  affirmed,  and  upon  his 
perfecting  his  application  for  said  N.  E.  ^ 
of  section  2,  Tp,  27  N.,  R.  10  R,  the  railway 
company's  selection  thereof  will  be  cancel- 
ed." The  theory  upon  which  the  patent  was 
awarded  to  Melvln  3.  Carter  was  that  he 
bad  acted  In  good  fitltb;  tbat  his  settle- 
ment was  prior  in  date  to  the  selection  made 
by  the  railway  company;  that  the  land  was 
12SP^U 


then  unsurveyed;  and  that  constructively 
his  Improvements  and  settlement  were  made 
on  the  N.  E.  Vt. 

[1]  Appellant  concedes  that  the  facts  found 
by  officers  of  the  Land  Department  bearing 
upon  the  good  faith  of  M,elvin  3.  Carter  can- 
not be  reviewed  in  this  action,  but  insists 
that  their  conclusions  of  law,  if  erroneous, 
may  and  should  be  here  corrected.  The  doc- 
trine is  well  established  tbat  the  decisions  of 
officials  of  the  Land  Department  upon  ques- 
tions of  fact,  although  reviewable  upon  ap- 
peals within  the  Department  itself,  are  con- 
clusive on  all  courts  of  Justice,  in  the  ab- 
sence of  fraud  or  mistake,  but  that  courts 
of  equity  have  jurisdiction  to  correct  mis- 
takes, to  relieve  against  fraud,  or  to  afford 
a  remedy  when  it  becomes  apparent  that 
the  officials  of  the  Land  Department  have,  bj 
erroneous  conclusions  of  law,  given  to  one 
claimant  public  land  which,  upon  the  undis- 
puted facts,  should  have  been  patented  to 
another.  Shepley  v.  Cowan,  91  V.  S.  330,  23 
L.  Ed.  424 ;  Moore  v.  Robbins,  96  U.  S.  630, 
24  L.  Ed.  848;  Quinby  v.  Conlan,  104  U.  S. 
420,  26  L.  Ed.  800;  Baldwin  v.  Stark,  107 
U.  S.  463,  2  Sup.  Ct  473,  27  L.  Ed.  626; 
Gonzales  v.  French,  164  IT.  8.  838,  17  Sup. 
Ct  102,  41  L.  Ed.  648 ;  Wiseman  v.  Eastman, 
21  Wash.  163,  67  Pac.  398;  Grays  Harbor 
Co.  V.  Drumm,  23  Wash.  706,  63  Pac.  630. 

[2]  There  is  no  contention  that  fraud  or 
mistake  has  been  pleaded  in  this  action. 
The  officers  of  the  Land  Department  found 
that  Melvln  J.  Carter  was  residing  on  the 
land  before  the  railway  company  made  Ita 
selection;  that,  altbough  his  dwelling  house 
was  on  an  adjoining  tract,  his  notice  was 
posted  on  the  N.  E.  %;  that  a  portion  of 
his  improvements  were  thereon;  that  he 
acted  in  good  faith;  and  that  the  railway 
company  has  sustained  no  actual  loss,  oth- 
er than  it  would  sustain  had  the  land  up- 
on which  his  improvements  were  actually 
located  been  awarded  him.  These  findings 
are  not  and  cannot  be  questioned.  The 
United  States  Land  Department  has  repeated- 
ly held  that  a  settler  constructively  residing 
upon  lands  claimed  by  him  should  be  per- 
mitted to  acquire  the  title.  Talkington's 
Heirs  V.  Hempfllng,  2  L.  D.  46;  Lewis  0. 
HuUng,  10  L.  D.  83 ;  Eendrick  v.  Doyle,  12  I* 
D.  67 ;  Staples  v.  Richardson,  16  L.  D.  248. 

Appellant,  citing  numerous  land  office  de- 
cisions, concedes  that  the  residence  of  a 
homestead  and  pre-emption  claimant,  not  up- 
on his  claim,  has  been  frequently  held  a  suf- 
ficient conlpliance  with  tbe  law,  but  insists 
tbat  such  decisions  are  not  controlling  here, 
as  in  each  of  them  tbe  residence  involved 
was  only  a  short  distance  beyond  the  line^ 
was  idoved  upon  the  land  as  soon  as  the  mis- 
take was  discovered,  and  that  in  nearly  all, 
if  not  all,  such  cases  there  were  other  sub- 
stantial Improvements  on  the  land  claimed. 
Appellant  calls  attention  to  the  fbct  that  in 
this  case  Carter's  dwelling  house  was  a  quar- 
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ter  of  a  mile  distant  from  the  land  claimed, 
and  argues  that  no  case  heretofore  decided 
has  held  such  a  remote  residence  to  have 
been  a  sufficient  compliance  with  the  require- 
ments of  the  homestead  act  In  most  of  the 
cases  which  appellant  has  cited,  the  land 
had  been  surveyed  before  the  settlement 
or  improvements  were  made.  Not  only  was 
this  land  unsurveyed,  bat  the  facts  found 
and  pleaded  show  that  In  places  it  was 
rough,  uneven,  and  difficult  of  access.  In 
Keogle  V.  Griffith,  13  I/.  D.  7,  one  of  the  cas- 
es cited  by  appellant,  It  affirmatively  appear- 
ed that  the  claimant's  Improvementa  were 
about  40  rods  from  the  land  entered,  yet  a 
patent  was  awarded.  Upon  the  facts  before 
us,  we  conclude  the  decisions  of  the  Land 
Department  are  controlling.  "The  law  deals 
tenderly  with  one  who,  in  good  faith,  goes 
upon  the  public  lands  with  a  view  of  making 
a  home  thereon."  Ard  v.  Brandon,  156  U.  S. 
537,  643,  15  Sup.  Ct.  406,  39  L.  Ed.  524.  The 
land  was  rightfully  awarded  and  patented  to 
respondents'  assignor,  Melvln  J.  Carter.  The 
amended  complaint  does  not  state  a  cause 
of  action. 
The  judgment  is  affirmed. 

PARKER,   CHADWICK,  and  GOSB,  JJ., 
concur. 

(6»  Wash.  8T4) 

GRAT  et  nz.  t.  REEVES  et  nx. 

(Supreme  Court  of  Washington.    July  19, 
1912.) 

1.  Fbaud  (I  23*)— Rkliancb  of  Representa- 
tions— Fbiendship  of  Pasties. 

When  men  deal  as  friends,  and  one  accepts 
as  tme  false  representations  by  the  other,  into 
which,  but  for  the  relation  of  friendship,  he 
would  have  made  inquii^,  the  law  will  protect 
him  in  his  trust  as  certainly  as  it  will  deny  him 
relief  if  the  personal  relations  of  the  parties 
are  such  that  the  dealing  Is  at  arm's  length. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  SI  20,  23;  Dec.  Dig,  {  23.») 

2.  cobpobations    (i    117*)— pubchasb    op 
Stock— Rescission — Gbounds. 

Where  the  seller  of  mining  stock  represent- 
ed that  the  stock  offered  was  treasury  stock 
and  that  the  money  paid  for  It  would  go  to  tbe 
development  of  the  property,  but  in  fact  sold 
stock  which  he  owned  himself,  the  buyer  was 
entitled  to  rescind. 

[Ed.  Note.— For  other  cases,   see  Corpora- 
Uons,  Cent  Dig.  i  506;  Dec.  Dig.  {  117.«] 

3.  COBPOBATIONS      (§      121»)— PUBCHASE      OF 

Stock— Rescission— DocTBiNE  of  Laches- 

Appucabilitt. 

A  suit  to  rescind  a  purchase  of  mining 
stock  for  false  representations  of  the  seller  is 
not  a  case  involving  mining  property  within  the 
rule  that  the  doctrine  of  laches  is  peculiarly 
applicable  in  cases  involving  mining  property, 
since,  though  the  subject-matter  is  mining 
stock,  the  corporation  and  its  property  are  in 
no  way  involved. 

[Ed.   Note.— For   other   cases,   see   Corpora- 
tions.  Cent   Dig.   {{   504,   505;    Dec.    Dig.    § 


4.  Equity  (S  87*)—Laciie»— Statute  op  Lim- 
itations. 

Laches  is  akin  to  estoppel,  and,  unless 
some  controlling  equity  appears,  the  court,  sua 
sponte,  will  not  apply  the  doctrine  of  laches 
to  defeat  a  statute  fixing  a  limitation  within 
which  actions  may  be  brought. 

(Ed.  Note.— For  other  cases,  see  Equity. 
Cent  Dig.  §§  242-244,  395;   Dec.  Dig.  f  87.*] 

5.  Equity  (S  71*)— Laches— Pbejudice  fbou 
Delay. 

Tbe  equitable  doctrine  of  laches  is  not 
available  where  nothing  is  shown  but  the  lapse 
of  time,  but  there  must  be  some  special  cir- 
cumstance in  the  particular  case  which  would 
render  its  prosecution  inequitable. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  IS  204-211;  Dec.  Dig.  S  71.*] 

6.  Damages  (|  e7»)—lNTEBE8T— Fraud. 

Where  property  purchased  upon  false  rep- 
resentations is  such  that  its  use  or  occupation 
ia  of  value  while  in  the  purchaser's  possession, 
interest  will  not  ordinarily  be  allowed  upon  re- 
scission, but  where  recovery  is  allowed  upon 
the  ground  of  fraud,  and  the  property  purchas- 
ed for  a  money  consideration  is  of  no  value  to 
the  purchaser,  interest  thereon  will  be  allowed 
almost  as  a  matter  of  course. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  S|  135,  136;  Dec.  Dig.  S  67.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  D.  H.  Carey,  Judge. 

Action  by  M.  O.  Gray  and  wife  against  C. 
H.  Reeves  and  wife.  Judgment  for  plain- 
tiffs, and  defendants  appeal.    Affirmed. 

Myron  A.  Folsom  and  John  H.  Wourms, 
both  of  Spokane,  for  appellants.  Harry  A. 
Rhodes  and  Moye  Wicks,  both  of  Spokane, 
for  respondents. 

CHADWICK,  J.  On  June  6,  1907,  appel- 
lant C.  H.  Reeves  sold  to  respondent  M.  C. 
Gray  certain  mining  stock.  Reeves  for  many 
years  had  been  a  practical  mining  man.  He 
was  a  part  owner  In  the  Hercules  mine,  one 
of  the  famous  sUver-lead  producers  in  the 
Coeur  d'AIene  mining  district  His  acquaint- 
ance with  Mr.  Gray  dates  from  some  time  in 
the  year  1904,  when  Mr.  Gray  sold  him  a 
horse.  He  was  the  president  and  a  stock- 
holder in  tbe  Sunrise  Mining  Company,  a 
corporation  organized  under  the  laws  of  Ida- 
ho, and  owning  ground  in  the  Immediate 
vicinity  of  the  Hercules  mine.  Mr.  Gray 
was,  at  the  time  of  the  sale,  and  for  some 
time  prior  thereto,  engaged  in  the  business 
of  breeding  and  Importing  fine  horses.  His 
place  of  business  and  residence  was  at  Pull- 
man, Wash.  He  had  accumulated  a  comfort- 
able fortune.  Reeves  and  Gray  became  ac- 
quainted In  1904,  as  before  stated,  and  they 
had  become  fast  friends;  Mr.  Reeves  on  one 
occasion  making  Mr.  Gray  a  present  of  a 
valuable  cane  as  a  token  of  his  esteem.  Mr. 
Gray  testifies,  and  In  the  main  be  is  sup- 
ported by  other  witnesses,  that  on  or  about 
June  3,  1907,  Mr.  Reeves  went  to  Pullman 
with  samples  of  ore  which  be  claimed  came 
out  of  the  Sunrise  mine;  that  he  represented 
that  the  property  had  passed  beyond  the  ex- 
perimental stage;  that  it  was  in  good  milling 
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ore,  and  was  expected  to  make  a  mine  of 
the  character  and  value  of  the  Hercules; 
tbat  he  told  blm  of  the  fortunes  be  had  made 
for  the  Days  and  Mr.  Paulsen  and  Mr.  Hut- 
ton  by  inducing  them  to  come  into  the  Her- 
cules, and  tbat  because  of  bis  friendship  for 
Mr.  Gray  he  intended  to  give  him  the  same 
chance;  that  he  was  the  president  of  the  com- 
pany, and  that  the  money  Gray  put  in  would 
l<e  used  for  development  purposes;  that  Gray 
and  wife,  who  was  present  and  participated 
in  the  transaction,  relying  solely  upon  their 
faith  in  Mr.  Reeves  and  having  no  knowledge 
of  mines  or  mining,  were  induced  to  pur- 
chase 500,000  shares  of  the  stock  at  25  cents 
per  share,  for  which  they  paid  $10,000  in 
cash  and  gave  a  note  for  $2,500  which  was 
paid  one  year  after  date.  The  testimony  of- 
fered on  belialf  of  the  respondents  tends  to 
establish  the  following  facts:  (1)  That  Mr. 
Reeves  represented  that  the  mine  was  suffi- 
ciently developed  and  had  ore  in  quantities 
»nfficient  to  insure  its  permanence  and  value; 
(2)  tliat  the  stock  was  nonassessable;  (3)  that 
Reeves  was  selling  treasury  stock,  the  pro- 
ceeds of  which  would  go  for  the  development 
of  the  property;  (4)  that  Reeves  was  getting 
no  benefit  in  the  way  of  personal  profit  out  of 
the  transaction;  and  (5)  tbat,  if  respondents 
should  become  dissatisfied  at  any  time,  he 
would  take  the  stock  off  their  hands'.  The 
testimony  of  both  sides  shows  that  the  mine 
is  no  more  than  a  prospect,  having  no  ore 
in  commercial  quantities  In  sight — "a  good 
prospect,  but  not  a  mine" — ^that  the  stock 
was  assessable  and,  In  fact,  assessed;  that 
Beeves  sold  his  own  stock  and  at  a  con- 
siderable profit;  and  that  no  part  of  the 
purchase  price  went  to  the  company;  while 
npon  the  fifth  issue  the  testimony  of  the  ap- 
pellant and  one  of  his  witnesses  is  to  the  ef- 
fect that,  while  be  did  not  promise  to  take 
the  stock  back,  he  did  say  that,  if  the  Sun- 
rise did  not  turn  out  to  be  a  mine,  be  would 
give  Mr.  Gray  an  equal  number  of  shares  la 
other  property.  The  record  Is  long  and  much 
detail  might  be  recited,  but  it  would  be  use- 
less to  do  so,  for  we  are  satisfied  tbat  the 
testimony  clearly  preponderates  In  favor  of 
the  respondents. 

[1]  A  point  is  made  that  Mr.  Gray  was  a 
Bbrewd  and  successful  business  man  and 
onght  not  to  have  been  misled  by  promises 
that,  when  revealed  in  the  courtroom,  seem 
to  be  unreasonable.  But  in  this  appellants 
have  overlooked  an  element  which  disarms 
caution;  that  is,  friendship.  It  is  the  duty  of 
a  chancellor  to  put  himself  in  the  position 
of  the  parties  and  test  their  rights  and  obli- 
gations by  the  standards  of  conscience.  The 
impulse  that  leads  men  to  trust  those  in 
whom  they  have  confidence  cannot  be  ignored 
by  the  courts.  Reputation  for  Integrity  or 
for  knowledge  of  a  given  subject  would  be 
worth  nothing  tf  its  possessor  could  not  as- 
xnme  tbat  others  would  believe  in  him  or 
accept  bis  opinion.    Hence,  when  men  deal 


as  friends  and  the  one  accepts  that  as  true 
which,  but  for  the  element  .of  friendship, 
would  put  a  man  upon  inquiry,  the  law  will 
protect  him  in  his  trust  as  certainly  as  it 
will  deny  him  relief  If  the  personal  relations 
of  the  parties  are  such  tbat  the  dealing  Is 
at  arm's  length.  Although  everything  that 
would  tend  to  show  fraud  in  law  is  denied 
or  qualified  by  explanation,  we  have  here 
two  men;  the,  one  an  experienced  mining 
man  whose  connection  with  a  mine  of  sensa- 
tional history  had  made  him  the  envy  of  all 
who  bad  not  touched  hands  with  luck,  the 
other,  shrewd  and  successful  in  the  unemo- 
tional pursuit  of  trade,  but  utterly  ignorant 
of  mines  and  mining.  The  one  makes  bis 
own  career,  rich  samples  of  ore,  a  promise 
of  certain  fortune,  and  the  assurance  that 
the  money  paid  was  for  the  benefit  of  the 
property,  or,  in  other  words,  to  enhance  the 
value  of  the  actual  money  Invested,  induce- 
ments to  the  trade.  To  say  that  a  man  'who 
is  moved  to  part  with  his  money  under  such 
circumstances  is  to  be  held  at  arm's  length 
is  to  deny  sustenance  to  the  very  root  of  so- 
ciety; to  make  friendship  a  liability  instead 
of  an  asset  The  decree  of  the  lower  court 
Is  sustained  by  many  decisions  of  this  court. 
Most  of  them  hare  been  collected  and  may 
be  referred  to  In  Blum  v.  Smith,  66  Wash. 
192,  119  Pac.  183.  See,  also,  Lindsay  v.  Da- 
vidson, 57  Wash.  517, 107  Pac.  514;  lUindis  v. 
Wlntermute,  40  Wash.  673,  82  Pac.  1000; 
Daniel  v.  Glidden,  38  Wash.  556,  80  Pac.  811 ; 
Jones  v.  Hawk,  64  Wash.  171,  116  Pac.  642; 
Kohl  V.  Taylor,  62  Wash.  682,  114  Pac.  874, 
35  L.  R.  A.  (N.  S.)  174.  Moreover,  It  may  be 
well  questioned  whether  the  minds  of  the 
parties  ever  met  In  the  first  place. 

[2]  Taking  the  case  of  appellants  at  its 
full  worth,  It  may  be  that  Mr.  Gray  was  will- 
ing to  make  an  investment  in  the  property 
itself,  to  pay  his  money  toward  the  develop- 
ment of  the  mine,  or  to  make  a  business  ven- 
ture. In  such  cases  the  law  would  hold  him 
to  his  bargain.  In  this  case  it  seems  clear 
that  Mr.  Gray  had  no  Intention  of  buying  the 
personal  stock  of  Mr.  Reeves.  He  was 
not  seeking  a  speculation,  but  an  Investment. 
We  have  no  doubt  that  Mr.  Reeves  knew  this 
to  be  so,  and,  when  he  sold  him  his  personal 
stock  Instead  of  the  treasury  stock  of  the 
company,  he  cannot  complain  if  his  adversary 
in  the  trade  insists  upon  a  rescission. 

rs]  But  it  Is  said  tbat  respondents  cannot 
recover  under  the  doctrine  of  laches.  The 
following  cases  are  cited:  Upton  v.  Trlbil- 
cock,  91  U.  S.  45,  23  L.  Ed.  203;  Cunning- 
ham y.  Independence  Mfg.  C!o.,  58  Wash- 
371,  108  Pac.  956;  Twin  Lick  OU  Oo.  v.  Mar 
bury,  91  U.  S.  587,  23  L.  Ed.  328;  Soutberu 
Development  Co.  v.  Silva,  125  U.  S.  247,  8 
Sup.  Ct.  881,  31  L.  Ed.  678.  These  cases 
adopt  the  theory  that  the  doctrine  of  laches 
is  peculiarly  applicable  where  mining  prop- 
erty is  Involved.  The  doctrine  has  been  ap- 
plied in  such  cases  because  the  character  of 
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Hie  property  or  the  manner  of  Its  transfer, 
and  all  the  incidents  attending  Its  use  and 
ownership,  are  circumstances  to  be  consider- 
ed. But  this  is  not  a  mining  case.  The 
subject-matter  of  the  trade  between  the  par- 
ties was  indeed  mining  stock,  but  their  rights 
and  obligation!)  in  no  way  affect  the  mining 
corporation  or  its  proper^. 

[4]  Where  we  have,  as  In  this  state,  a  gen- 
eral statute  of  limitations,  the  doctrine  of 
laches  is  not  applied  sua  sponte.  Laches  is 
akin  to  and  governed  by  the  same  rules  as 
estoppel.  Conaway  v.  Co-Operatlve  Home 
Builders,  65  Wash.  89,  117  Paa  716.  Appel- 
lants also  rely  on  Romalne  v.  Excelsior  Ma- 
chine Co.,  54  Wash.  41,  103  Pac.  32.  That 
case  is  not  In  point  The  action  was  there 
brought  against  the  company,  and  it  appear- 
ed that  the  rights  of  third  parties  had  inter- 
vened. We  have  said  that,  "unless  there  be 
some  controlling  equity,  the  court  will  not 
conjure  the  doctrine  of  laches  to  defeat  or 
destroy  a  statute  fixing  a  time  within  which 
actions  may  be  brought."  Roger  v.  Whltham, 
66  Wash.  190,  105  Pac.  628, 134  Am.  St  Rep. 
1105,  21  Ann.  Cas.  272. 

[B]  Nor  will  the  doctrine  avail  where  noth- 
ing is  shown  but  the'  lapse  of  time.  There 
must  be  some  special  circumstances  disclos- 
ed in  the  Instant  case  which  would  render 
the  prosecution  of  the  suit  Inequitable.  Cor- 
diner  v.  Ftach  Inv.  Co.,  64  Wash.  574,  103  Paa 
829.  It  is  not  made  to  appear  In  this  case 
that  the  rights  of  third  parties  have  Inter- 
vened or  that  the  delay  has  misled  appellants 
in  any  way. 

[I]  It  is  complained  that  the  court  £rred 
in  allowing  interest  Landis  v.  Wlntermute, 
40  Wash.  673,  82  Pac.  1000,  is  cited  among 
other  cases  as  authority.  Just  why  Interest 
was  not  allowed  in  that  case  is  not  made 
clear.  The  allowance  of  Interest  like  the  re- 
covery itself,  depends  upon  the  cqulti^  of 
the  case.  If  the  character  of  the  property 
be  such  that  its  use  or  occupation  Is  of  value 
while  in  the  vendee's  possession,  interest 
will  not  ordinarily  be  allowed  upon  rescis- 
sion, but  where  the  recovery  Is  allowed  upon 
tlie  ground  of  fraud  or  deceit,  and  the  prop- 
erty sold  is  of  no  value  to  the  vendee,  if  the 
consideration  be  money,  interest  will  be  al- 
lowed almost  as  a  matter  of  course.  Where 
money  is  wrongfully  obtained,  it  is  proper 
to  allow  interest  as  a  measure  of  damages. 
16  Am.  &  Eng.  Ency.  Law,  1012;  Doggett  v. 
Ebierson,  Fed.  Cas.  No.  3,962;  Corse  v.  Minn. 
Oraln  Co.,  94  Minn.  331,  102  N.  W.  728;  Per- 
kins T.  Rice,  Lltt  Sel.  Cas.  (Ky.)  218,  12  Am. 
Dec.  299.  See,  also.  Parks  t.  Elmore,  69 
Wash.  584,  110  Pac.  381. 

Being  convinced,  as  the  trial  court  was, 
that  the  equities  of  this  case  lie  with  the 
respondents,  we  affirm  the  Judgment  of  the 
lower  court 

ELLIS,  CROW,  and  MORRIS,  JJ.,  concur. 


(«  Wwb.  at) 

McWHORTER  et  al.  t.  FORNEY  BROS. 
&  CO. 

(Supreme  Court  of  Washington.    July  29, 
1912.) 

1.  Highways  (|  1*)  — What  Constittjtks — 

USBB. 

Where  roads  across  arid  lands  had  been 
commonly  traveled  for  more  than  30  years, 
being  used  as  such  long  before  the  land  was 
patented  by  the  govemident,  and  had  for  more 
than  five  years  been  improved  by  the  county 
officials,  they  became  highways  by  user. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  Si  1,  2;   Dec.  Dig.  {  1.*) 

2.  VENDOB  and   PtTBCHASEB   (i  112*)— INCUH- 

BKANCES — Rescission. 

Where  land  was  sold  under  a  contract  pro- 
viding for  a  deed  with  covenants  against  in- 
cumbrances, the  existence  of  well-defined  roads 
across  the  land,  and  which  were  a  detriment 
rather  than  a  benefit,  constituted  an  incum- 
brance; and  where  the  purchaser  did  not  know 
that  they  were  prescriptive  highways  he  could 
rescind  and  recover  the  price  paid. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S|  199,  200;  Dec  Dig. 
i  112.»] 

Department  2.  Appeal  from  Superior 
Court,  Yakima  County;  Thomas  E.  Grady, 
Judge. 

Action  by  L.  V.  McWhorter  and  others 
against  Forney  Bros.  &  Co.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Roberts  &  Ddell  and  A.  R.  Peaks,  for 
appellant  Wende  &  Taylor,  of  North  Yaki- 
ma, for  respondents. 

MOUNT,  J.  On  January  26,  1910,  plain- 
tiffs and  defendant  entered  into  a  written 
contract,  by  which  the  plaintltCs  agreed  to 
purchase  from  defendant  20  acres  of  land 
in  Yakima  county.  The  purchase  price  of 
the  land  was  $5,500,  $2,500  of  which  was 
paid  in  cash  and  the  balance  was  to  be  paid 
in  installments,  $1,000  on  or  before  one  year, 
$1,000  on  or  before  two  years,  and  $1,006 
on  or  before  three  years,  from  the  date  of 
the  contract;  deferred  payments  to  bear  8 
per  cent  interest  per  annum.  Upon  the 
payments  being  made,  the  defendants  wer» 
to  convey  the  land  to  the  plaintiffs  by  a  gen- 
eral warranty  deed  with  an  abstract  of  title. 
In  December  of  1910  plaintiffs  tendered  the 
whole  balance  due,  and  demanded  a  deed,  as 
provided  for  in  the  contract  The  defendant 
executed  and  tendered  a  deed,  which  the 
plaintiffs  refuse  to  accept,  for  the  reason 
that  two  public  hlglftrays  extended  across 
the  land,  one  of  these  highways  being  30 
feet  in  width,  crossing  the  land  from  north 
to  south  about  300  feet  wiest  of  the  east 
line,  and  the  other  being  about  15  feet  in 
width,  and  crossing  the  land  diagonally  from 
near  the  southeast  comer  to  the  northwest 
comer,  so  that  these  roads  divided  the  land 
into  three  irregularly  shaped  tracts.  When 
the  defendant  tendered  the  deed,  a  demand 
was  made  by  the  plaintiffs  that  these  roads 
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Bhoold  be  remoTed,  tor  the  reason  that  they 
constituted  an  incumbrance  upon  the  land. 
The  defendant  refused  to  have  the  roads 
removed  or  vacated,  and  thereafter  the  plain- 
ttffs  tendered  a  quitclaim  deed  to  the  de- 
fendant, and  demanded  a  return  of  the  mon- 
ey paid  upon  the  contract  The  defendant 
refused  to  comply  with  this  demand,  and 
this  action  followed.  At  the  trial  of  the 
ease,  the  court  found,  among  other  facts,  the 
following,,  which  appear  to  be  in  accord  with 
the  evidence: 

"(6)  That  at  the  time  of  the  execution  of 
said  contract,  and  ever  since  and  bow,  there 
exists  over  and  across  said  land  two  trav- 
eled roadways,  both  of  which  had  been  used 
as  a  highway  by  the  public  generally,  openly, 
notoriously,  continuously,  and  adversely  for  a 
period  of  over  20  years  prior  to  the  date  of 
said  contract.    •    •    * 

"(7)  That  at  the  time  of  making  said  con- 
tract, and  ever  since,  said  land  wa»  covered 
with  a  growth  of  sagebrush  varying  from 
two  to  three  feet  In  height,  except  on  that 
portion  of  said  land  Included  within  said 
roadways. 

"(8)  That  within  seven  years  last  past  the 
county  of  Yakima  has  spent  public  money  on 
each  of  said  roads  in  the  construction  of  cul- 
verts and  bridges  across  the  same. 

"0)  That,  prior  to  the  making  of  said  con- 
tract, the  plaintiffs  examined  said  land  with 
a  view  of  purchasing  same,  and  at  the  time 
of  said  examination  the  said  roads  and  each 
of  them  were  plainly  visible,  and  were  either 
seen  by  the  plaintiffs,  or  would  have  been 
seen  and  observed  by  them  by  the  exercise 
of  proper  diligence. 

"(10)  That  the  public  acquired  a  prescrip- 
tive right,  and  there  existed  a  prescriptive 
right  la  the  public,  to  travel  said  roads  and 
each  of  them  at  the  time  of  making  said 
contract 

"(11)  That  the  existence  of  said  prescrip- 
tive right  In  the  public  to  travel  said  road- 
ways and  each  of  them  depreciates  the  value 
of  said  land  to  the  amount  of  $50  per  acre. 
•    •    • 

"(12)  That  the  plaintiffs  and  neither  of 
them  were  aware  that  the  public  possessed  a 
prescriptive  right  or  any  right  to  travel  said 
roadways,  or  either  of  Uiem,  over  and  across 
said  land  at  the  time  of  the  execution  of 
said  contract';  and  they  and  each  of  them 
were  unaware  of  the  possession  by  the  public 
of  any  right  whatsoever,  either  prescriptive 
or  of  any  other  character,  to  travel  said 
roadways  over  and  across  said  land,  and 
Were  aware  only  of  the  physical  existence, 
and  not  the  legal  existence,  of  said  roads." 

The  court  concluded  from  these  findings 
that  the  roadways  across  the  land  are  in- 
cnmbrances,  and  that,  the  defendant  having 
declined  to  remove  the  same,  the  plaintiffs 
were  entitled  to  a  return  of  the  purchase 
money   paid.     The   judgment   was  accord- 


ingly entered  against  the  defendant,  and  this 
appeal  followed. 

[1]  Several  assignments  of  error  are  made, 
but  the  argument  Is  to  the  effect  (1)  that 
the  evidence  fails  to. show  that  these  roads 
are  lawful  highways,  and  (2)  that  highways 
do  not  constitute  an  Incumbrance  on  land; 
and  therefore  the  defendant  complied  with 
its  contract  when  it  tendered  the  warranty 
deed  to  the  plaintiffs.  We  shall  notice  these 
points  briefly.  The  record  shows  that  these 
roads  are  not  regularly  laid  out  roads,  and 
that  the  tract  of  land  In  question  is  open, 
unimproved,  arid  land.  But  it  also  shows 
that  the  roads  are  well-defined  roads,  and 
have  been  commonly  traveled  for  more  than 
30  years;  that  they  were  used  as  such  long 
before  the  patent  for  the  laud  was  Issued  by 
the  government,  and  that  the  county  ofiScers 
have  made  repairs  and  improvements  upon 
these  roads  and  upon  the  lands  In  question 
within  the  last  6  years;  and  that  the  ap- 
pellant knew  of  these  facts.  It  is  apparent 
from  the  evidence  that  the  county  officers 
regarded  these  roa!ds  as  public  highways  and 
Improved  them  as  such,  and  that  the  pub- 
lic used  them  continuously  as  such  for  many 
years.  They  therefore  became  highways  by 
user.  Smith  v.  Mitchell,  21  Wash.  536,  58 
Pac.  667,  75  Am.  St  Rep.  858;  Yakima 
County  V.  <:k)nrad,  20  Wash.  155,  66  Pac.  411. 

[2]  Upon  the  second  point,  appellant  ar- 
gues that,  if  these  roads  are  held  to  be  high- 
ways, th«y  do  not  constitute  an  Incumbrance 
upon  the  land,  because  they  are  a  benefit, 
and  also  because  the  plaintiffs  knevr  of  the 
roads  at  the  time  the  contract  for  purchase 
was  entered  into.  Many  cases  are  cited  and 
quoted,  from  among  which  Is  Whltbeck  v. 
Cook,  15  Johns.  (N.  Y.)  483,  8  Am.  Dec.  272, 
where  the  court  said:  "It  must  strike  the 
mind  with  surprise  that  a  person  who  pur- 
chases a  farm  through  which  a  public  road 
runs  at  the  time  of  purchase,  and  had  so  run 
long  before,  who  must  be  presumed  to  have 
known  of  the  existence  of  the  road,  and  who 
chooses  to  have  It  Included  in  his  purchase, 
shall  turn  round  on  hla  grantor  and  com- 
plain that  the  general  covenants  in  the  deed 
have  been  broken  by  the  existence  of  what 
he  saw  when  he  purchased,  and  what  must 
have  enhanced  the  value  of  the  farm.  It  Is 
hazarding  little  to  say  that  suc^  an  attempt 
is  unjust  and  inequitable,  and  contrary  to 
the  universal  understanding  of  both  vendors 
and  purchasers.  If  it  could  succeed,  a  flood- 
gate of  litigation  would  be  opened,  and  for 
many  years  to  come  this  kind  of  action  would 
abound.  These  are  serious  considerations, 
and  this  court  ought,  If  it  can  consistently 
with  law,  to  check  the  attempt  in  the  bud." 

Appellant  also  relies  upon  the  case  of 
Schurger  v.  Mooreman,  20  Idaho,  97,  117  Pac. 
122,  36  L.  R.  A.  (N.  S.)  313.  We  have  no 
doubt  that,  where  the  road  or  highway  is 
really  a  benefit  to  the  laud,  it  could  not  be 
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held  to  be  an  Incumbrance;  but  where  there 
are  two  roads  which  are  shown  to  be  a 
source  of  Injury  to  the  land,  as  is  the  case 
here,  it  Is  apparent  that  a  different  rule  ap- 
plies; or,  stated  in  the  language  of  Mr. 
Rawle,  In  his  work  on  Covenants  for  Title 
(5th  Ed.)  p.  108:  "Instead,  therefore,  of  lay- 
ing down  an  abstract  rule,  it  would  seem 
that  In  a  certain  class  of  cases  the  question 
of  what  is  or  is  not  an  Incumbrance  should, 
as  has  already  been  said,  -be  determined  by 
reference  to  the  subject-matter  of  the  con- 
tract, the  relation  of  the  parties  to  It  and 
to  each  other,  the  notice  on  the  part  of  the 
purchaser,  and,  to  some  extent,  the  local 
usage  and  habit  of  the  country  •  •  • " 
In  other  words,  the  question  In  this  kind  of 
.  cases  becomes  a-  mixed  question  of  law  and 
fact 

It  appears  In  this  case  that  the  respond- 
ents knew  that  these  roads  were  upon  the 
land  when  they  entered  into  the  contract; 
but  they  did  not  know  until  later  that  the 
roads  had  become  an  Incumbrance  by  use  or 
prescription.  The  character  of  the  country 
and  of  the  roads  led  them  to  believe,  and 
they  no  doubt  did  believe,  that  the  roads 
were  mere  temporary  roads,  and  could  be 
obstructed  or  changed  without  permission  of 
the  county  officers  and  without  liability. 
When  they  subsequently  discovered  that  the 
course  of  the  roads  could  not  be  changed 
without  permission,  they  demanded  that  the 
defendant  remove  the  roads,  because  they 
constituted  an  incumbrance,  which  they  real- 
ly are,  because  the  court  finds  that  the  value 
of  the  land  Is  decreased  $50  per  acre  on  ac- 
count thereof.  If  the  plaintiffs  had  known 
or  been  informed  that  the  roads  were  lawful 
roads,  or  that  they  had  been  used  long 
enough  to  become  such  at  the  time  the  con- 
tract was  made,  the  plaintiffs  might  now  be 
estopped  to  claim  that  the  roads  are  incum- 
brances, but,  not  knowing  that  fact,  they  are 
not  estopped. 

The  judgment  is  therefore  affirmed. 

MORRIS,  ELLIS,  GOSE,  and  FULLER- 
TON,  JJ.,  concur. 

(«)  Wash.  393) 
ANDERSON  v.  .SPRIESTERSBACH  et  nx. 

(Supreme   Court   of  Waahington.     July  29, 
1012.) 

Abstracts  of  Title  (§  3*)— Liabhitt  of  Ab- 
stracter FOR  Negligence. 

Where  an  abstracter  knows  that  the  per- 
son to  whom  he  delivers  an  abstract  at  the 
expense  of  the  owner,  who  ordered  and  paid 
for  it,  will  rely  upon  it  in  making  a  trade  or 
purchase,  be  is  liable  in  damages  to  such  per- 
son for  any  loss  resulting  from  a  material  er- 
ror or  omission. 

[Ed.  Note. — For  other  cases,  see  Abstracts 
of  Title,  Cent.  Dig.  §§  2-6;   Dec.  Dig.  §  3.*J    ' 

Department  1.  Appeal  from  Superior  Court, 
Snohomish  County;    W.  P.  Bell,  Judge. 


Action  by  Theodore  Anderson  against 
Clinrles  P.  Sprlesterabach  and  wife.  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Reversed  and  remanded. 

Cooley  &  Horan  and  B.  Mulvlhill,  for  ap- 
pellants. Coleman,  Fogarty  &  Anderson,  of 
Everett,  for  respondent 

CHADWICK,  J.  This  action  was  brought 
to  recover  the  sum  of  $463.50,  the  price  of 
certain  abstracts  made  by  plaintiff  for  de- 
fendants. The  defendants  answered,  setting 
up  a  counterclaim  for  damages.  A  further 
statement  of  the  facts  Is  unnecessary  at  the 
present  time.  The  legal  question  to  be  re- 
solved is  whether  an  abstracter,  knowing 
that  the  party  to  whom  he  delivers  an  ab- 
stract at  the  instance  of  the  owner,  who 
ordered  and  paid  for  it,  will  rely  upon  it  in 
making  a  trade  or  purchase  of  the  property 
described  therein,  is  liable  In  damages  for 
a  loss  resulting  from  a  material  error  or 
omission.  The  trial  Judge  applied  the  rule 
as  laid  down  in  1  Cyc.  215:  "By  the  weight 
of  authority,  an  abstracter  is  liable  only  to 
the  person  ordering  and  paying  for  the  ab- 
stract; and,  where  this  view  obtains,  the 
fact  that  an  abstracter  has  knowledge  that 
bis  abstract  is  to  be  used  in  a  sale  or  loan  to 
advise  a  purchaser,  or  a  person  about  to 
lend  money,  does  not  affect  the  rule  as  to 
his  liability."  This  rule  is  sustained  by  the 
weight,  considered  in  numbers,  of  authority; 
but  we  are  not  willing  to  apply  it,  unless  it 
is  plain  that  there  was  no  duty  on  the  part 
of  the  abstracter  to  the  party  injured.  In 
this  case  the  abstracter  not  only  knew  the 
purpose  of  the  abstract,  but  became  the 
agent  of  the  other  party  to  the  transaction, 
out  of  which  the  loss  resulted,  to  deliver  it 
to  defendant.  He  knew  that  the  trade,  if 
made  at  all,  would  be  made  upon  the  faith 
of  hjs  certificate. 

What  is  called  the  general  rule  has  not 
been  allowed  to  stand  without  strong  and 
persistent  challenge.  In  one  of  the  leading 
eases.  Savings  Bank  v.  Ward,  100  U.  S.  195, 
25  L.  Ed.  621,  the  doctrine  was  denied  by 
Chief  Justice  Waite,  dissenting,  with  whom 
Justices  Swain  and  Bradley  concurred.  He 
said:  "The  circumstances  were  such  as 
ought  to  have  satisfied  him  that  his  certifi- 
cate was  to  be  used  by  Chapman  in  some 
transaction  with  another  person  as  evidence 
of  the  fact  certified  to.  •  •  •  It  seems 
to  me  that  under  these  circumstances  Ward 
is  liable  to  the  bank  for  any  loss  it  may  sus- 
tain by  reason  of  his  erroneous  certificate." 
Like  expressions  are  to  be  found  in  many  of 
the  cases.  In  some  states  the  Injustice  of  the 
rule  Invoked  by  plaintiff  has  been  recognized 
by  the  Legislature  and  abrogated  by  statute. 
We  are  not  now  prepared — Indeed,  it  is  not 
necessary — to  hold  that  an  abstracter  is  lia- 
ble to  a  third  party  to  whom  his  customer 
presents  an  abstract  In  the  procurement  of 
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iDoner  or  property.  The  general  rule  was 
recognized,  If  not  expressly  afflrmed,  in 
Bremerton  Development  Co.  v.  Title  Tnist 
Co.,  67  Wash.  268,  121  Pac.  69,  where  a  re- 
covery was  allowed  upon  our  finding  of 
strict  privity  of  contract;  but  it  does  not 
follow  that  there  are  no  exceptions  to  the 
role.  Indeed,  they  have  been  reeognized, 
and.  In  our  judgment,  are  as  securely  estab- 
lished as  the  rule  itself.  So  where,  as  In 
this  case,  the  facts  warrant  us  in  saying 
that  there  was  a  republication  of  the  ab- 
stract to  the  defendant,  or  that  it  was  made 
in  his  behalf,  we  have  no  hesitation  in  as- 
serting that  the  abstracter  is  responsible  un- 
der his  certificate  for  the  loss  sustained. 

"It  Is  very  well  known  that  the  owner  of 
real  estate  seldom  incurs  the  expense  of  pro- 
curing an  abstract  of  the  title  from  an  ab- 
stracter, except  for  the  purpose  of  thereby 
famishing  Information  to  some  third  per- 
son or  persons,  who  are  to  be  influenced  by 
the  information  thus  provided.  If  the  ab- 
stracter in  all  cases  be  responsible  only  to 
the  person  under  whose  employment  he  per- 
forms the  service,  it  Is  manifest  that  the  loss 
occasioned  thereby  must  in  many  cases,  if 
not  in  most  cases,  be  remediless.  Where  the 
abstracter  has  no  knowledge  that  some  per- 
son other  than  this  employer  will  rely  In  a 
pecuniary  transaction  upon  the  correctness 
of  the  abstract,  the  general  rule  that  his  du- 
ty extends  only  to  his  employer  must  be 
maintained.  How  far  exceptions  ought  to 
be  countenanced  we  wUi  not  now  undertake 
to  say;  but,  confining  ourselves  to  the  case 
before  us,  we  are  of  the  opinion  that  the 
facts  stated  in  the  complaint  are  sufllcient 
to  put  the  defendant  to  his  answer.  Here 
there  was  actual  communication  between 
the  abstracter  and  the  person  for  whose  in- 
formation the  abstract  was  prepared.  The 
appellant  had  refused  to  make  the  loan  un- 
til he  should  be  furnished  with  an  abstract; 
and  the  abstracter  was  informed  that  his 
abstract  was  to  be  used  for  the  particular 
purpose  of  inducing  the  plaintiff  to  make  a 
loan,  secured  by  mortgage,  on  this  real  es- 
tate. He  delivered  the  abstract  to  the  ap- 
pellant for  his  use,  and  certified  it  to  be  a 
correct  and  true  abstract  of  title.  •  •  • 
We  think  it  cannot  properly  be  said  that  the 
appellee  did  not  owe  a  duty  to  the  appellant 
arising  under  the  contract;  the  attending 
circnmstanc-es  indicating  that  it  was  the  un- 
derstanding of  all  the  parties  that  the  serv- 
ice was  to  he  rendered  for  the  use  and  bene- 
-At  of  the  appellant,  the  particular  person 
who  was  to  loan. his  money  in  reliance  upon 
what  the  abstracter  should  do  and  represent 
in  the  premises.  If  such  a  duty  did  arise, 
the  appellee  was  bound  to  the  person  to 
whom  he  owed  the  duty  to  perform  it  with 
reasonable  care  and  skill.  However  broad 
and  inclusive  the  statements  of  the  general 
doctrine  in  the  decided  cases,  we  think  that 


when  the  facts  involved  and  the  reasons 
stated  in  the  opinions,  to  some  of  which  we 
have  referred,  are  considered,  It  must  be 
concluded  that  the  ylew  we  take  of  the 
pleading  before  us  is  sustained  by  the  au- 
thorities." Brown  v.  Sims,  22  Ind.  App.  317, 
53  N.  E.  779,  72  Am.  St.  Rep.  308. 

"The  defendant  knew  that  the  abstract 
was  made  for  the  exclusive  benefit  and  use 
of  the  plaintiff,  and  knew  that  the  plaintiff 
would  rely  thereon,  and  the  abstract  was  de- 
livered by  the  defendant  to  the  plaintiff. 
Under  this  state  of  facts,  there  can  be  no 
doubt  as  to  the  liability  of  the  defendant" 
Western  I..oan  &  Savings  Co.  v.  Silver  Bow 
Abstract  Co.,  31  Mont.  448,  78  Pac.  774,  107 
Am.  St  Rep.  435. 

It  is  Inferentlally  held,  in  Savings  Bank  v. 
Ward,  that,  had  the  abstracter  had  "any 
knowledge  as  to  the  purposes  for  which  the 
abstract  was  obtained,"  he  would  have  been 
liable  to  one  acting  upon  its  credits  while 
in  other  cases  It  has  been  squarely  held  that, 
where  the  abstracter  has  notice  that  the  ab- 
stract Is  procured  for  a  particular  person  or 
use,  he  will  be  held  liable  to  such  person  for 
damages  caused  by  his  negligence  or  omis- 
sion. Dickie  V.  Nashville  Abstract  Co.,  89 
Tenn.  431,  14  S.  W.  896,  24  Am.  St  Rep. 
616;  Peabody  Bldg.  &  Loan  Ass'n  v.  House- 
man, 89  Pa.  261,  33  Am.  Rep.  757;  Equita- 
ble B.  &  L.  Ass'n  V.  Bank  of  Commerce,  118 
Tenn.  678,  102  S.  W.  901,  12  L.  R.  A.  (N.  S.) 
449,  and  note,  12  Ann.  Cas.  407 ;  Warvelle  on 
Abstracts  (3d  Ed.)  i  9. 

Other  questions  are  raised;  but,  in  our 
judgment,  they  rest  upon  disputed  facts,  and 
the  case  will  be  sent  back  for  further  pro- 
ceedings in  conformity  with  this  opinion. 

Judgment  reversed. 

MOUNT,  GOSE,  PARKER,  and  CROW, 
JJ.,  concur. 


«9  Wash.  397) 
TOST  V.  EMPIRE  STATE  SURETY  CO. 

(Supreme  Court  of  Washington.     July  29, 
1912.) 

1.  Municipal  Corporations  (§  346*)— Pub- 
lic Impkovemk.nts — Bond  of  Contractor. 

Where  a  contract  for  a  public  improve- 
ment provided  that  the  work  should  be  taken 
under  one  ordinance,  and  the  surety  bond  was 
conditioned  on  the  fulfillment  of  the  work  ac- 
cording to  another  ordinance,  tlie  variance  is 
not  fatal,  where  the  ordinance  mentioned  in 
the  contract  merely  ordered  the  improvement 
and  provided  that  the  expense  should  be  met 
under  a  plan  of  special  assessments,  as  pro- 
vided by  the  second  ordinance. 

[Ed.   Note.— For  other  cases,   see  Municipal 
Corporations,  Dec,  Dig.  $  346.*] 

2.  Insurance   (|   563*)— Power  op  Agent— 
Pbksumption  of  Authority. 

Where  a  surety  company  held  one  out  as 
an  adjuster,  without  any  notice  as  to  limita- 
tions on  his  power,  one  treating  with  him  in 
the  settlement  of  a  claim  is  warranted  in  as- 
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taming  tli&t  lie  has  power  to  bind  the  corpora* 
tion  in  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Insarance, 
Cent.  Dig.  g  1412;   Dec  Dig.  §  565.»] 

Department  1.  Appeal  from  Superior 
Court,  Snohomish  County;  W.  W.  Black, 
Judge. 

Action  by  A.  M.  Tost  against  the  Empire 
State  Surety  Company.  From  a  Judgment 
(or  plaintiff,  defendant  appeals.    Affirmed. 

John  P.  Hartman,  of  Seattle,  for  appel- 
lant George  W.  LoutUt,  of  Everett,  for  re- 
spondent. 

CHAD  WICK,  J.  [1]  Appellant  became 
surety  for  certain  contractors,  who  had  un- 
dertaken -to  put  In  a  sea  gate  at  Edmonds. 
The  contractors  defaulted,  and  the  work  was 
completed  by  others-  The  concrete  question 
before  us  is  the  liability  of  appellant,  the 
surety  company.  It  is  first  contended  that 
the  contract  provides  that  the  work  shall  be 
done  under  Ordinance  No.  180;  whereas  the 
bond  refers  to  the  fulfillment  of  Ordinance 
No.  177.  It  Is  said  that  this  Is  a  fatal  vari- 
ance, because  of  which  respondents,  who  per- 
formed labor  and  supplied  materials  for  the 
work,  cannot  recover.  Ordinance  No.  180 
ordered  the  improvement  and  provided  that 
the  expense  should  be  met  under  a  plan  of 
special  assessments,  as  provided  by  Ordi- 
nance No.  177  and  the  laws  of  the  state  of 
Washington. 

Admitting  that  appellant  was  not  inform- 
ed as  to  the  manner  adopted  for  assessing 
the  cost  of  the  work,  and  this  is  all  that 
was  denied  it  by  omitting  reference  to  Ordi- 
nance No.  177,  we  tlfink  it  would  be  highly 
technical  to  bold  that  there  was  a  variance 
out  of  which  any  prejudice  resulted  to  ap- 
pellant. Its  engagement  was  to  underwrite 
the  contract  It  stipulated  that  the  con- 
tractors would  meet  their  engagements;  and 
It  cannot  complain  if  the  parties  and  the 
subject-matter  of  its  engagement  are  suffi- 
ciently set  out  in  the  bond.  We  find,  the 
fact  to  be  BO. 

[2]  It  is  next  contended  and  admitted  that 
the  right  of  recovery,  the  claimants  not  hav- 
ing filed  any  liens,  depends  upon  two  con- 
•ditions:  (1)  Was  one  Mitchell  an  agent  of 
the  appellant  with  sufficient  authority  to 
bind  appellant  by  his  promise?  and  (2)  Did 
he  make  such  promise?  It  is  altogether  like- 
ly that,  as  between  appellant  and  Mitchell, 
bis  liberty  to  contract  on  behalf  of  the  com- 
pany was  limited.  It  Is  said  that  Mr.  Mit- 
chell was  only  an  adjuster  of  claims,  and 
had  no  authority  to  settle  or  promise  the 
payment  of  claims  in  excess  of  $250.  We 
find  nothing  in  the  record  that  would  bring 
this  fact  home  to  the  claimants,  or  even  put 
them  on  notice  of  the  fact  They  or  their 
agent,  acting  upon  the  unchallenged  assump- 
tion that  Mr.  Mitchell  in  all  of  his  negotia- 
tions bad  full  power  to  meet  their  demands, 
treated  with  appellant    He  had  a  general  au- 


thority over  the  states  of  Washington,  Oregon, 
and  a  part  of  California.  His  office  and  sta- 
tionery were  supplied  by  the  defendant  On 
the  letter  beads  furnished  by  the  company,  Iiis 
name  appeared  as  adjuster,  without  notice  of 
limited  authority,  and  his  name  so  appeared 
upon  the  door  of  his  office.  After  this  con- 
troversy, arose,  he  entered  into  a  minute  ex- 
amination of  the  several  claims,  and  prom- 
ised to  pay  them.  He  sought  only  to  reject 
or  throw  out  those  which  the  company  would 
not  be  legally  bound  to  pay.  Unless  the 
transaction  be  of  such  character  as  to  put 
a  party  dealing  with  a  corporation  upon  no- 
tice, or  the  duty  be  one  that  the  law  im- 
poses upon  those  higher  in  authority,  a  par- 
ty dealing  with  its  representative  Is  war- 
ranted in  assuming  that  he  has  power  to 
terminate  the  relation  which  he  assumes  to 
negotiate.  The  rule  and  its  reason  are  both 
set  forth  so  clearly  in  Brace  v.  Northern  Pa- 
cific Hallway  Co.,  63  Wash.  417,  115  Pac. 
841,  that  no  further  discussion  is  necessary. 

We  think  the  testimony  is  ample  to  sus- 
tain the  verdict  and  the  Judgment  of  the 
court  that  Mr.  Mitchell  bound  appellant  to 
meet  the  demands  of  the  plaintiff.  There 
is  some  testimony  to  show  an  express  prom- 
ise; but  the  evidence  to  sustain  an  implied 
promise  Is  sd  convincing  that  we  think  it 
would  be  unjust  in  the  extreme  if  we  should 
hold  that  those  who,  because  of  negotiations 
invited  by  appellant's  agents,  had  let  the 
time  for  protecting  -  themselves  under  the 
statute  go  by  could  not  recover. 

Judgment  affirmed. 

MOUNT,  OOSE.  PARKER,  and  CROW, 
JJ-  concur. 


(«  Wash.  403) 


STATE  T.  TICE. 


(Supreme  Court  of  Washington.     July  29, 
1012.) 

1.  Fish  (S  S*)— Right  to  Fish  tw  Pttbuo 
Watebb. 

There  is  no  private  right  to  take  fish  in 
waters  of  the  state,  except  as  sncli  right  is 
either  expressly  or  Inferentially  g;lven  by  the 
state. 

[Ed.  Note.— For  other  cases,  see  Fish,  Cent. 
Dig.  St  3,  4,  6-8;  Dec.  Dig.  {  3.»] 

2.  CoNsnTOTioNAi.   Law    ({   208*)  —  Ci-abs 
Legislation— Fish. 

Laws  1911,  c.  104,  prohibiting,  during  cer- 
tain periods,  salmon  fishing  in  the  waters  of  a 
certain  harbor  and  its  tributaries,*  is  not  class 
legislation,  because  of  such  fishing  in  other 
waters  not  being  prohibited;  there  being  nd 
discrimination  as  to  persons. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  {S  64»-677;  Dec.  Dig.  f 

Department  L  Appeal  from  Superior 
Court  Pacific  County;   Sol  Smith,  Judge. 

Charles  Tice  was  convicted  of  illegal  fish- 
ing, and  appeals.    Affirmed. 
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Chas.  EL  HOIer  and  Jolm  A.  Homer,  both 
of  Sonth  Bend,  for  appellant  Robt  O. 
Cbambera,  of  Raymond,  for  respondent 

PARKER,  J.  The  defendant  was  convict- 
ed In  the  snperlor  court  of  the  ofFense  of 
flshing  for  and  taking  salmon  from  the  wa- 
ters of  Wlllapa  Harbor  on  August  10,  1911, 
daring  the  dosed  season,  In  violation  of  the 
law  relating  to  the  taking  of  food  fishes 
providing,  among  other  things,  as  follows: 
"It  shall  be  unlawful  to  take  or  fish  for 
salmon  in  the  waters  of  Wlllapa  Harbor  or 
its  tribataries  from  the  15th  day  of  March 
to  the  15th  day  of  April,  and  the  1st  day  of 
August  to  the  Ist  day  of  September  and 
from  the  5th  day  of  December  to  the  5th 
day  of  January  in  each  year."  Laws  1911, 
p.  496.  He  has  appealed  to  this  court  rely- 
ing for  a  reversal  of  the  judgment  rendered 
against  him  upon  his  claim  of  the  unconsti- 
tutionality of  this  law. 

[1]  Coonsel  for  appellant  contend,  in  sub- 
stance, that  the  classification  of  the  waters 
of  the  state  by  the  law,  for  the  regulation 
of  the  taking  of  food  fishes,  Is  arbitrary  and 
unreasonable;  that  the  law  deprives  him  of 
liberty  and  property  without  due  process  of 
law;  and  that  the  law  denies  to  him  equal 
protection  and  privileges  with  others.  Coun- 
sel for  appellant  seem  to  proceed  upon  the 
theory  that  some  Inherent  privilege  or  prop- 
erty right  belonging  to  him  is  attempted  to 
be  Invaded  by  this  law.  Let  us  first  notice 
the  real  nature  of  the  right  of  appellant 
which  it  Lb  said  this  law  curtails.  The  deci- 
sions of  the  conrts  In  this  country  so  far  as 
they  have  come  to  onr  notice  are  all  in  uni- 
son In  holding  that  there  Is  no  private  right 
In  the  citizen  to  take  fish  or  game  except  as 
such  right  is  either  expressly  or  inferentiai- 
ly  given  by  the  state.  In  State  v.  Snowman, 
91  Me.  99,  46  Atl.  815,  50  L.  R.  A.  544,  80 
Am.  St  Rep.  380,  the  court  said:  "The  fish 
In  the  waters  of  the  state,  and  the  game  in 
its  forests,  belong  to  the  people  of  the  state. 
In  their  sovereign  capacity,  who,  through 
tbetr  representatives,  the  Legislature,  have 
sole  control  thereof,  and  may  permit  tfv  pro- 
Ublt  their  taking."  In  Smith  v.  State,  165 
Ind.  611,  58  N.  E.  1044,  51  L.  R.  A.  404,  the 
court  said:  "The  Individual  has  no  natural 
right  to  take  game,  or  to  acquire  property 
In  It,  and  all  the  right  he  possesses  or  can 
possess  in  this  respect  is  granted  him  by  the 
state."  In  Ex  parte  Maler,  103  Cal.  476,  37 
Paa  402,  42  Am.  St  Rep.  129,  this  view  Is 
expressed  in  equally  strong  language  as  fol- 
lows: "The  wild  game  within  a  state  be- 
longs to  the  people  In  their  collective,  sover- 
eign capacity;  it  is  not  the  subject  of  pri- 
vate ownership,  except  In  so  far  as  the  i>eo- 
ple  may  elect  to  make  It  so;  and  they  may. 
If  they  see  fit,  absolutely  prohibit  the  taking 
of  it  or  any  traflSc  or  commerce  in  it  if 
deemed  necessary  for  its  protection  or  pres- 
ervation, or  the  public  good."    Among  the 


numerous  authorities  which  might  be  dted 
In  support  of  this  view,  the  following  may 
be  noted:  Magner  v.  People,  97  IlL  320; 
State  V.  Hume,  52  Or.  1,  95  Pae.  808 ;  Sher- 
wood V.  Stephens,  13  Idaho,  399,  90  Pac. 
345 ;  Hornbeke  v.  White,  20  Colo.  App.  13, 
76  Pac.  926;  Lawton  v.  Steele,  152  U.  S. 
133,  14  Sup.  Ct  499,  38  L.  Ed.  385;  Geer  ▼. 
Connecticut  161  U.  S.  519,  16  Sup.  Ct  600, 
40  L.  Ed.  793. 

[2]  The  doctrine  of  these  holdings  renders 
It  plain  that  no  private  right  or  privilege  of 
the  appellant  is  invaded  by  this  law,  unless, 
as  he  contends,  It  grants  privileges  to  others 
which  are  withheld  from  him.  So  far  as 
the  law  relates  to  the  right  to  fish  in  the 
waters  of  Wlllapa  Harbor,  it  could  hardly 
be  seriously  argued  that  there  is  any  grant- 
ing or  withholding  of  privileges  except  as  to 
all  people  upon  exactly  the  same  terms  and 
conditions.  Appellant  clearly  has  all  the 
rights  there  that  any  one  else  has  nnder  this 
law.  But  it  Is  Insisted  that  since  the  re- 
strictions placed  by  this  law  upon  the  right 
to  take  salmon  from  Wlllapa  Harbor  applies 
only  to  the  waters  of  that  harbor,  there  be- 
ing other  waters  in  the  state  where  salmon 
may  be  taken  without  this  same  restriction 
as  to  time,  the  law  thus  becomes  in  effect 
class  legislation,  and  as  such  Is  arbitrary 
and  unreasonable  to  the  extent  that  the 
court  should  declare  it  unconstitutional. 
Counsel's  contention  Is  in  effect  that  this 
classification  of  territory  has  the  same  effect 
as  the  classification  of  persons.  But  it  man- 
ifestly is  not  the  latter.  No  decisions  have 
come  to  our  notice,  and  we  think  that  there 
are  none,  holding  tliat  a  legislature  may  not 
classify  the  territory  within  a  state  for  the 
purpose  of  making  different  regulations  or 
restrictions  in  different  portions  of  the  state 
relative  to  the  taking  of  fish  or  game. .  It  Is 
easily  conceivable  that  there  may  be  sound 
reasons  for  such  legislative  classification, 
and  this  Is  sufficient  to  Induce  the  courts  to 
refrain  from  Inquiring  into  the  reasons  mov- 
ing the  Legislature  to  make  such  classifica- 
tion. 

In  the  early  case  of  Hayes  v.  Territory,  2 
Wash.  T.  286,  5  Pac.  927,  a  game  law  ap- 
plicable only  to  certain  counties  of  the  state 
was  attacked,  as  being  in  violation  of  the 
organic  law  of  the  territory.  The  court- 
there  said:  "The  game  law  in  question  re- 
stricted hunting  in  five  counties  only.  It  is 
contended  that  for  this  reason,  it  is  incon- 
sistent with  that  Inhibition  In  the  Organic 
Act  which  forbids  the  Legislature  from 
granting  special  privileges.  But  the  provi- 
sions of  this  game  law  fall  without  distinc- 
tion upon  all  inhabitants  of  the  territory. 
All  are  forbidden  to  hunt  at  certain  seasons 
within  the  counties  named.  There  is  no  spe- 
cial privilege.  •  *  •"  In  the  compara- 
tively recent  decision  of  the  Supreme  Court 
of  Oregon  In  Portland  Fish  Co.  v.  Benson, 
56  Or.  147.  108  Pac.  122,  dealing  with  an  or- 
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der  of  the  Board  of  Fish  Commissioners 
closing  certain  streams  from  fishing  for  a 
certain  season,  made  by  authority  of  a  stat- 
ute, the  court  said:  "Again,  It  Is  urged  by 
plaintiffs  that  the  order  of  the  board  denies 
equal  protection' of  the  law  to  plaintiffs,  In 
that  the  notice  has  the  eftect  to  close  por- 
tions of  the  stream,  leaving  other  portions 
of  it  open;  but  this  affects  the  locality  and 
not  the  Individual.  Where  the  stream  is 
open,  it  is  open  to  everybody,  and  there  is 
no  discrimination  or  spoliation  of  property. 
A  law  that  operates  only  in  a  limited  terri- 
tory to  accomplish  a  specific  purpose  does 
not  deny  equal  prot^ion  of  the  laws,  as  it 
affects  all  persons  equally  and  impartially 
who  are  similarly  situated." .  State  v.  Sto- 
rey, 61  Wash.  630,  99  Pat  878,  and  Mc- 
Knight  v.  Hodge,  55  Wash.  289,  104  Pac. 
604,  are  in  harmony  with  this  view. 

We  conclude  that  the  judgment  of  the  su- 
perior court  must  be  affirmed.  It  Is  so  or- 
dered. 

CROW.  CHADWICK.  and  GOSE,  JJ.,  con- 
cur. 


(21  Idaho,  747) 

ARMSTRONG  v.  JARRON.t 
(Supreme  Court  of  Idaho.    May  3,  1912.) 

(Syaaiui  hy  the  Court.) 

1.  Taxation   (J   179*)— Property    Subject- 
Ownership, 

Where  a  final  receipt  is  issued  by  the 
United  States  government  upon  proof  beini; 
made  ais  required  by  the  laws  of  the  United 
States,  and  a  receiver's  certificate  is  issued  dat- 
ed October  27.  1905.  such  land  is  assessable 
for  the  year  1906. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  302;   Dec.  Dig.  {  179.*] 

2.  Taxation    (J    788*)  — Tax    Titles  — Tax 
Deep  as  Evidence. 

Under  the  provisions  of  section  1764,  Rev. 
Codes,  a  tax  deed  duly  acknowledged  and  ap- 
proved is  prima  facie  evidence  that: 

"(1)  The  property  was  assessed  as  required 
by  law; 

"(2)  The  property  was  equalized  as  required 
by  law; 

"(3)  The  taxes  were  levied  in  accordance  with 
law; 

"(4)  The  taxes  were  not  paid; 

"(5)  At  a  proper  time  and  place  the  property 
was  sold  as  prescribed  by  law,  and  by  the  prop- 
er ofiicer; 

"(6)  The  property  wag  not  redeemed; 

"(7)  The  person  who  executed  the  deed  was 
the  proper  officer; 

"(8)  Where  the  real  estate  wag  sold  to  pay 
taxes  on  personal  property,  that  the  real  es- 
tate belonged  to  the  pergon  liable  to  pay  the 
tax." 

[Ed.  Note.— For  other  caseg,  gee  Taxation, 
Cent.  Dig.  §!  1555,  1557,  1559-1569;  Dec.  Dig. 
i  788.»] 

8.  Taxation  ({  438*)— Assessuent  —  E^robs 
—Correction. 

Under  the  provisions  of  section  1784,  Rev. 
Codes,  "omissions,  errors  -Or  defects  in  form  in 
any  assessment  book,  when  it  can  be  ascertain- 
ed therefrom  what  was  intended,  may  bt  sup- 
plied or  corrected  by  the  assessor  at  any  time 


prior  to  the  delinquent  sale  and  after  the  orlg- 
mal  assessment  was  made." 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  §|  768,  769;   Dec.  Dig.  !  438.*] 

4.  Taxation   (J  319*)— Assessment  —  Eebobs 
— Corbection. 

Under  the  provisions  of  section  1788,  Rev. 
Codes,  "no  assessment  or  act  relating  to  »»■ 
sessment,  or  collection  of  taxes  is  illegal  on 
account  of  informality,  nor  because  the  same 
was  not  completed  within  the  time  required  by 
law." 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {{  627-529,  632-534;    Dec.  Dig.   § 

6.  Taxation    (|    789*)— Tax    Titles  — Tax 
Deed  as  Evidence. 

Where  a  tax  deed  is  introduced  in  evi- 
dence, it  is  prima  facie  evidence  of  title,  and 
it  is  incumbent  upon  the  person  attacking  the 
tax  title  to  prove  the  omission  of  some  juris- 
dictional act  or  step  •which  renders  the  tax  ti- 
tle void,  such  as:  First,  that  the  land  was  not 
subject  to  taxation;  second,  that  the  tax 
against  said  land  was  paid;  third,  that  the  land 
has  been  redeemed  from  the  tax  sale  in  the 
manner  provided  by  law;  fourth,  any  other  ju- 
risdictional question.  Where  omissions  and  er- 
rors have  been  made  in  assessments  and  sales 
of  property  for  delinquent  taxes,  and  such  ques- 
tions are  not  Jurisdictional  and  are  merely  leg- 
islative direcuons  in  such  proceedings,  and  by 
such  omissions  and  errors  the  property  owner  is 
prejudiced,  then  such  facts  may  be  shown  to 
defeat  the  tax  title. 

[Ed.  Note.— For  other  caseg,  see  Taxation, 
Cent.  Dig.  !!  1556-1569;    Dec.  Dig.  |  789.*] 

6.  Taxation   (§  319*)— Assessment  — Ebbobb 
—Substantial  Compliance  with  Law. 

Where  property  is  subject  to  taxation,  a 
substantial  compliance  with  the  requirements 
of  the  law  in  biaking  assessments  of  taxes  and 
in  the  procedure  under  the  statute  leading  up 
to  the  issuing  of  a  tax  deed  is  all  that  is  re- 
quired, and  the  mere  failure  of  officials  to  per- 
form the  duty  required  of  them  by  law  cannot 
be  taken  advantage  of  by  a  property  owner  for 
the  sole  purpose  of  escaping  such  taxation. 
There  must  be  prejudice  and  injary  to  such 
owner. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §{  527-529,  532-534;  Dec.  Dig.  § 
319.*] 

7.  Taxation  (J  319*)— Assessmknt^-Statxtto- 
BT  Provisions. 

The  findings  of  the  trial  court,  to  the  ef- 
fect that  certain  provisions  of  the  statute  had 
not  been  complied  with  relating  to  the  assess- 
ment of  property  and  the  preparation  of  the 
records  showing  the  same  and  the  procedure 
thereon  relating  to  the  sale  and  the  issuing  of 
a  tax  certificate  and  tax  deed,  are  all  matters 
relating  to  omissions  and  errors  not  jurisdic- 
tional, and  are  merely  directory  as  to  the  du- 
ties of  officers,  and  do  not  of  themselves  ren- 
der void  the  assessment  or  the  validity  of  the 
certificate  of  sale  or  tax  deed  issued. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent.  Dig.  §1  527-529,  632-534;  Dec  Dig.  | 
319.*] 

Sullivan,  J.,  dissenting. 

Appeal  from  District  Court,  Nez  Perce 
County;  E.  G.  Steele,  Judge. 

Action  by  Francis  M.  Armstrong  against 
W.  C.  Jarron.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Reversed  and  re- 
manded. 


•For  oUier  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  &  Rop'i  Indaxas 

t  Rabaarlng  denied. 


Digitized  by 


Google 


Idaho) 


ARMSTRONG  v.  JAERON 


171 


James  B.  Cordiner,  of  Spokane,  Wasli.,  and 
Daniel  Needham,  of  Lewlston,  for  appellant. 
Fred  E.  Butler,  of  Lewlston,  for  respondent 

STEWART,  C.  J.    The  respondent.  Frau- 
ds  M.   Armstrong,  commenced  this   action 
In  the  district  court  of  Nez  ?erce  county  for 
the  purpose  of  quieting  his  title  to  160  acres 
of  land  located  In  said  county  and  described 
as  follows:    The  N.  E.  14  of  the  S.  W.  %, 
the  K.   V2   of  the  S.  E  %,  the  S.  E.   ^  of 
the  S.  E.   %  of  section  30,  township  32  N., 
range  3   W.   B.   M.     The  complaint  alleges 
that  he  Is  the  owner  In  fee  simple  of  the 
property,  and  that  the  defendant  claims  an 
estate  in  said  land  adverse  to  the  plaintiff, 
under  and  by  virtue  of  a  certain  tax  sale 
certificate  and  a  tax  deed  which  are  alleged 
to  be  void.    The  defendant  filed  an  answer 
and  cross-complaint.    In  the  knswer  the  de- 
fendant denied  the  plaintiff's  title  to  said 
land  and  denied  the  inyalldlty  of  the  tax 
sale  and  tax  deed  held  by  the  defendant. 
In  the  cross-complaint  the  defendant  alleges 
that  ever  since  the  1st  day  of  August,  1910, 
he  has  been  the  owner  in  fee  simple  of  the 
land  described  in  the  complaint  under  and 
by  virtue  of  a  tax  title  thereto;   that  saM 
land   was   duly   and   regularly    assessed   In 
1906   for    state,    county,    and   school   taxes; 
that  said  taxes  were  not  paid  and  became 
delinquent  and  the  land  was  duly  and  reg- 
ularly sold  for  delinquent  taxes  on  the  9th 
day  of  July,  1907,  and  a  tax  sale  certificate 
was  issued  to  Mez  Perce  county;    that  on 
the  25th  day  of  February,  1910,  the  county 
assigned  said  tax  sale  to  defendant;    that 
said  land  was  not  redeemed  from  the  tax 
sale  within  three  years  from  the  date  there- 
of, and  in  pursuance  of  said  tax  sale  and 
said  assignment  of  said   tax   certificate   a 
tax  deed  for  said  land  was  regularly  issued 
to  tlie  defendant  on  the  1st  day  of  August, 
1910;   that  said  land  was  sold  for  taxes  for 
the  year  1907  and  a  delinquent  tax  sale  cer- 
tificate was  issued  which  defendant  redeem- 
ed; and  appellant  asks  that  the  title  to  said 
land  be  quieted  against  the  plaintiff  and  all 
other  persons.    An  answer  to  the  cross-com- 
plaint was  filed  by  plaintiff,  and  the  validity 
of  dtfendant'8  tax  title  was  denied,  and  it  is 
alleged  that  said  land  was  not  subject  to 
taxation  for  the  years  1906  and  1907,  as  it 
was  the  property  of  the  United  States  of 
America.     It  is  also  alleged  in  the  answer 
to  the  cross-complaint  that  no  certificate,  as 
required  by  section  1727  of  the  Code,  was 
appended  to  the  tax  roll  for  the  year  1906; 
that  notice  was  not  given  of  the  meeting  of 
the  board  of  equalization  for  the  said  year 
as  required  by  section  1728;    that  the  asses- 
sor did  not  attend  the  meetings  of  the  equali- 
zation board,  as  required  by  section  1697; 
that  the  assessor  did  not  attend  the  final 
meeting  of  said  board,  as  required  by  sec- 
don  1701;'  that  the  assessment  book  was 
not  certified,  as  required  by  secUon  1724, 


or  certified  at  all  until  nearly  five  years 
after  it  should  have  been  certified,  the  cer- 
tificate being  added  March  7,  1911;  that  the 
delinquent  tax  list  for  1906  was  not  publish- 
ed as  required  by  section  1743;  that  no  de- 
linquent tax  list  was  ever  made  or  delivered, 
as  required  by  sections  1739  and  1740;  that 
no  comparison  of  the  delinquent  tax  with 
the  assessment  book  was  had,  as  required  by 
section  1T68;  that  no  certificate  was  made  or 
appended  to  the  tax  sales  book,  as  required 
by  section  1761;  that  publication  of  the  de- 
linquent tax  list  was  not  had,  as  required 
by  sections  1743,  1744,  1745,  1746,  1747,  and 
1748;  that  the  certificate  of  sale  of  the  prop- 
erty for  taxes  was  not  signed  by  the  as- 
sessor as  required  by  section  1760,  nor  did 
the  certificate  of  sale  properly  describe  the 
land,  ds  required  by  section  1759,  and  the 
tax  deed  does  not  substantially  recite  the 
matters  contained  in  the  tax  sale  certificate, 
as  required  by  section  1763;  that  the  auditor 
failed  to  verify  any  statement  made  by  him, 
as  required  by  section  1730;  and  finally  re- 
spondent tendered  with  the  said  answer  to 
the  cross-complaint,  and  paid  into  the  court 
for  the  benefit  of  the  appellant,  the  sum  of 
$101.44  in  full  for  all  amounts  paid  by  ap- 
pellant on  the  purchase  of  the  tax  sale  cer- 
tificate and  for  taxes  claimed  to  have  been 
paid  for  the  tax  deed,  all  of  said  sums  be- 
ing computed  with  interest  at  the  rate  of 
18  per  cent,  per  annum  from  the  time  of 
the  respective  payments  thereof,  and  $5  as 
a  reasonable  fee  for  making  a  deed  to  ap- 
pellant. 

The  cause  was  tried,  and  the  court  made 
its  findings  of  fact  and  conclusions  of  law 
and  adjudged  that  the  tax  deed  and  tax  ti- 
tle to  the  land  was  null  and  void,  and  the 
title  was  quieted  in  the  respondent.  Cer- 
tain findings  of  the  trial  court  with  refer- 
ence to  the  validity  of  the  title  acquired 
by  appellant  by  reason  of  the  tax  sale  and 
the  tax  deed  issued  thereon,  and  upon  which 
the  trial  court  held  the  title  of  appellant 
void  under  said  tax  deed,  are  urged  by  ap- 
pellant as  errors  upon  this  appeal.  The 
court  finds: 

"Finding  5.  Tliat  in  the  making  up  of  the 
assessment  book  of  Nez  Perce  county,  state 
of  Idaho,  for  the  year  1906,  the  assessor  of 
said  county  failed  to  append  the  certificate 
required  by  section  1727  of  the  Rev.  Codes 
of  the  state  of  Idaho,  or  any  certificate  of 
any  kind  whatsoever. 

"Finding  6.  Tliat  the  records  and  flies  of 
the  ofllce  of  the  county  auditor  of  Nez  Peree 
county,  state  of  Idaho,  and  the  records  and 
files  of  all  other  county  officers  of  said  coun- 
ty, fall  to  show  that  any  notice  of  the  meet- 
ing of  the  county  board  of  equalization  of 
said  Nez  Perce  county,  state  of  Idaho,  was 
had,  published,  or  given  during  the  year 
1906,  nor  do  any  of  said  records  show  any 
affidavits  of  publication  of  notice  thereof, 
as  required  by  section  1728  of  said  Codes. 
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"Finding  T.  That  tbe  records  of  the  meet- 
ings of  tbe  county  board  of  equalization  of 
said  Nez  Perce  county,  state  of  Idaho,  for 
said  year  1906,  fail  to  show  the  attendance 
of  the  assessor  of  said  county,  at  any  time, 
during  any  of  said  meetings  for  said  year 
1906,  as  required  by  section  1697  of  said 
Codes. 

"Finding  8.  Ttiat  the  pretended  assess- 
ment book  of  said  Nez  Perce  county,  state 
of  Idaho,  for  said  year  1906,  did  not  at  the 
time  the  same  was  delivered,  or  claimed  to 
tiave  been  delivered,  by  tbe  auditor  of  said 
county  to  the  assessor  and  tax  collector 
thereof,  contain  the  certificate  required  by 
section  1724  of  said  Codes,  nor  did  said  pre- 
tended assessment  book  for  said  year,  at  any 
time,  contain  any  certificate  whatever,  un- 
til the  7th  day  of  March,  in  the  year  1911, 
when  there  was  appended  and  added  to 
volume  4  of  said  assessment  book  a  certifi- 
cate or  writing  •  *  •  at  the  request 
of  Cordiner  &  Cordiner,  attorneys  •  •  ♦ 
for  *  •  •  W.  0.  Jarron.  Said  certificate 
or  writing  is  In  words  and  figures  as  fol- 
lows: 'Certificate  of  Auditor  to  Tax  Roll 
of  1906.  State  of  Idaho,  County  of  Nez  Perce 
— SB.:  I,  J.  R.  Lydon,  clerk  of  the  board  of 
county  commissioners  for  Nez  Perce  county, 
state  of  Idaho,  do  solemnly  swear  that  as 
such  of  said  board  of  county  com- 
missioners for  Nez  Perce  county,  Idaho,  I 
have  kept  correct  minutes  of  all  of  the  acts 
of  said  board  touching  alterations  in  the 
assessment  book;  that  all  alterations  agreed 
to  and  directed  to  be  made  have  been  made 
and  entered  in  said  assessment  book,  and 
that  no  clianges  or  alterations  have  been 
made  therein,  except  those  authorized;  and 
that  as  auditor  I  have  redioned  the  respec- 
tive sums  due  as  taxes  and  have  added  up 
the  columns  of  valuations  and  taxes  as  re- 
quired by  law.  J.  R.  Lydon.  Subscribed 
and  sworn  to  before  me  this  7th  day  of 
March,  A.  D.  1911.  Daniel  Needham,  Pro- 
bate Judge.'  That  the  assessment  book  to 
which  tbe  certificate  or  writing  of  March  7, 
1911,  Is  appended,  is  the  sole  and  only  book 
purporting  to  be  an  assessment  book  of  said 
Nez  Perce  county  for  said  year  1906. 

"Finding  8.  That  what  was  purxKirted  to 
be  the  delinquent  tax  list  for  the  year  1906 
lias  not  been  shown  by  the  afl3davlt  of  tbe 
printer  or  publisher  of  any  newspaper  that 
said  list  was  published,  as  required  by  sec- 
tions 1748  and  6053  of  said  Code.  That  in 
wliat  is  purported  to  be  a  published  delin- 
quent list  for  delinquent  taxes  for  said  year 
1906,  the  name  *F.  M.  Armstrong*  is  used 
in  place  of  'Francis  M.  Armstrong,'  the  name 
'Francis  M.  Armstrong'  appearing  In  wtiat 
is  purported  to  be  the  assessment  book  for 
said  year  1906.  That  in  said  purported  pub- 
lished delinquent  tax  list  for  said  year  1906, 
and  in  said  purported  assessment  book  for 
said  year  1906,  all  designation  of  the  town- 
stiip,  either  in  full  or  by  abbreviation,  as 


to  its  being  'north*  or  'south,'  Is  omitted. 
That  neither  in  said  purported  assessment 
book,  nor  in  said  purported  delinquent  tax 
list,  nor  in  the  purported  certificate  of  sale 
claimed  to  tiave  been  purchased  by  defend- 
ant, nor  in  said  purported  tax  deed  hereto- 
fore mentioned,  is  the  real  property  claimed 
to  have  been  assessed,  returned  as  delinquent, 
published  as  delinquent,  or  sold,  or  convey- 
ed by  said  tax  deed,  described  with  sufficient 
certainty  to  locate  said  land,  or  to  deter- 
mine the  number  of  acres  claimed  to  have 
been  assessed,  returned  as  delinquent,  sold, 
or  conveyed  by  said  tax  deed.  That  in  said 
purported  published  delinquent  list,  the  real 
property  of  plaintiff  and  attempted  to  be  de- 
scribed in  said  purported  published  delin- 
quent list,  was  advertised  to  be  sold  on  the 
8th  day  of  July,  1907,  and  sale  thereof  was 
had  on  the  9th  day  of  July,  1907. 

"Finding  9.  Tliat  no  comparison  vnis  ever 
made  or  had  by  tbe  assessor  of  Nez  Perce 
county,  state  of  Idaho,  by  or  with  the  au- 
ditor of  said  county,  of  tbe  delinquent  list 
or  tax  sales  for  said  year  1906,  with  the 
original  or  subsequent  assessment  book  of 
said  year  1906,  as  required  by  section  1763 
of  said  Codes;  nor  was  any  oath  taken, 
written,  or  subscribed  by  the  assessor  or  tax 
collector,  as  required  by  said  section  1768; 
nor  did  the  auditor  of  said  Nez  Perce  coun- 
ty, state  of  Idaho,  at  any  time,  certi:^  that 
the  original  tax  certificates  or  any  of  them, 
of  property  sold  to  tbe  county,  for  or  on  ac- 
count of  unpaid  or  delinquent  taxes  for  said 
year  1906,  or  any  copy  of  any  tax  sale  cer- 
tificate. In  the  certificate  book,  were  or  was 
correct  as  required  by  section  1761  of  said 
Codes;  nor  was  any  certificate  of  any  kind 
ever  appended  at  any  time  to  said  certificate 
tK>ok  of  property  sold  for  or  on  account  of 
delinquent  or  unpaid  taxes  for  said  year 
1906,  as  required  by  said  section  1761. 

"Finding  10.  That  the  tax  sale  certificate^ 
said  certificate  being  No.  80,  alleged  to  have 
been  Issued  for  sale  of  plaintiff's  property 
for  delinquent  taxes  for  said  year  1906,  was 
not  signed  by  the  assessor  or  tax  collector 
of  said  Nez  Perce  county,  as  required  by 
section  1760  of  said  Code.  That  in  lieu  of 
the  signing  of  such  purported  certificate 
there  is  appended  to  such  purported  tax 
sale  certificate  what  is  purported  to  be  a  fac 
simile  rubber  stamp  impression  of  the  signa- 
ture of  said  assessor  and  tax  collector.  That 
in  said  purported  tax  sale  certificate,  plain- 
tiff's property  is  attempted  to  be  described 
in  the  following  manner:  'NB  4  SW  4, 
N  2  SE  4,  SB  4  SE  4  Sec.  30,  Tp.  32  R  3  W.' 

"Finding  11.  That  the  auditor  of  said  Nes 
Perce  county,  state  of  Idaho,  lias  failed  to 
verify  any  statement  made  by  him  or  re- 
quired to  be  made  by  him,  as  to  any  matter 
touching  the  assessment  or  collection  of  tax- 
es for  said  year  1906,  as  required  by  sec- 
tion 1730  of  said  Codes." 

That  prior  to  this  trial  plaintiff  tendered 
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to  and  deposited  with  the  clerk  for  tbe  ben- 
efit of  the  defendant  the  sum  of  $101.44,  the 
unonnt  paid  out  by  defendant,  with  full  In- 
terest as  provided  by  law,  and  also  $5  for 
making  and  recording  tax  deed  and  acknowl- 
edging the  same. 

Upon  mch  findings  of  fact,  thie  court  finds 
as  conclusions  of  law  that:  First,  the  plain- 
tiff is  entitled  to  a  decree  that  he  Is  the 
owner  of  the  premises  described  in  the  com- 
plaint; second,  that  the  pretended  sale  Of 
said  property  for  unpaid  or  delinquent  tax- 
es for  the  year  1906,  and  made  on  the  8th 
day  of  July,  1907,  is  noU  and  void;  and 
that  the  tax  deed  issued  to  defendant  under 
said  pretended  sale  is  null. and  void. 

From  the  court's  findings  of  fact  and  con- 
clusions of  law.  It  is  apparent  that  the  trial 
court  based  his  conclusions  of  law  upon  the 
facta  found  that  certain  provisions  of  the 
statute  in  relation  to  the  assessment  of  real 
property  and  the  collection  of  taxes  levied 
against  said  property  end  the  sale  of  said 
property  because  of  nonpayment  of  taxes, 
etc,  were  not  followed  and  complied  with. 

[1]  It  appears  from  the  findings  and  the 
evidence  in  this  case  that  the  respondent 
made  ilnal  proof  for  the  land  in  controversy 
in  October,  1905,  and  received  a  register's 
certificate  on  October  27,  1905,  and  therefore 
such  land  became  assessable  for  the  year 
1906  (section  1643,  Rev.  Codes);  that  such  tax- 
es were  not  paid  by  the  respondent  and  on 
the  9tb  day  of  July,  1907,  said  land  was 
sold  for  such  assessment  to  the  county  of 
Xez  Perce,  and  on  the  25th  day  of  Febru- 
ary, 1910,  the  certificate  of  sale  was  sold 
and  transferred  to  the  appellant  and  said 
land  was  not  redeemed,  and  on  the  1st  day 
of  August,  1910,  a  tax  deed  was  made  to  the 
appellant;  tliat  the  taxes  for  the  year  1907 
were  not  paid,  and  said  property  was  sold 
to  the  county;  and  that  on  June  23,  1911, 
the  appellant  paid  to  the  county  $36.36  for 
the  redemption  from  sale  for  the  taxes  for 
the  year  1907. 

This  action  was  commenced  on  November 
20,  1911.  There  is  no  evidence  in  the  rec- 
ord in  this  case  as  to  who  has  been  in  pos- 
session of  the  premises  at  any  time,  except 
the  possession  of  the  respondent  as  shown 
by  his  certificate  from  the  land  office  issued 
in  October,  1905.  Whether  he  continued  in 
possession  thereafter  is  not  shown;  neither 
Is  there  any  evidence  to  show  that  the  ap- 
pellant ever  went  into  possession  or  has 
made  any  improvement  on  said  land;  nei- 
ther is  there  any  evidence  as  to  who  paid 
the  taxes  for  the  years  1908,  1909,  or  1910; 
nether  is  there  any  evidence  in  this  case 
that  the  respondent  ever  made  any  inquiry 
with  reference  to  the  taxation  of  said  lands 
at  any  time  after  he  received  the  final  re- 
ceipt from  the  land  office  up  to  the  time  this 
action  was  commenced;  neither  is  there  any 
evidence  to  show  that  he  offered  to  pay  any 


assessment  or  any  taxes  of  any  kind  or  na- 
ture either  against  himself  or  said  lands. 

The  trial  court  seems  to  have  relied  en- 
tirely upon  the  public  records  of  Mez  Perce 
county  in  the  assessor's  office  and  the  re- 
corder's office,  and  the  evidence  of  J.  R.  Ly- 
don,  clerk  of  the  district  court  and  ex  officio 
auditor  and  recorder,  and  who  held  the  same 
office  in  the  year  1906.  and  the  tax  sale  cer- 
tificate and  the  tax  deed  and  the  treasurer's 
receipt  This  brings  us  to  a  consideration 
of  such  findings. 

Before  considering  the  sections  of  the  stat- 
ute referred  to  in  each  of  the  findings,  it  ia 
proper  to  have  in  mind  other  provisions  of 
the  statute  relating  to  the  effect  of  errors 
or  defects  in  assessments  and  the  legality 
of  assessments  made  by  officers  In  making 
assessments  and  collections  of  taxes,  and  al- 
so the  effect  of  a  tax  deed  as  evidence. 

[3]  Section  1784,  Rev.  Codes,  provides: 
"Omissions,  errors  or  defects  in  form  in  any. 
assessment  book,  when,  it  can  be  ascertained 
therefrom  what  was  intended,  may  be  sup- 
plied or  corrected  by  the  assessor  at  any 
time  prior  to  the  delinquent  sale  and  after 
the  original  assessment  was  made." 

[4]  Section  1788,  Rev.  Codes,  provides: 
"No  assessment,  or  act  relating  to  assess- 
ment, or  collection  of  taxes  Is  Illegal  on  ac- 
count of  informality,  nor  because  the  same 
was  not  completed  within  the  time  required 
by  law." 

[2]  And  section  1764,  Rev.  Codes,  provides: 
"The  matters  recited  in  the  certificate  of 
sale  must  be  recited  in  the  deed,  and  such 
deed  duly  acknowledged  or  proved  is  prima 
facie  evidence  that:  (1)  The  property  was 
assessed  as  required  by  law ;  (2)  the  property 
was .  equalized  as  require'd  by  law ;  (3)  the 
taxes  were  levied  in  accordance  with  law; 
(4)  the  taxes  were  not  paid;  (6)  at  a  proper 
time  and  place  the  property  was  sold  as  pre- 
scribed by  law,  and  by  the  proper  officer ;  (6) 
the  property  was  not  redeemed;  (7)  the  per- 
son who  executed  the  deed  was  the  proper 
officer;  (8)  where  the  real  estate  was  sold 
to  pay  taxes  on  personal  property,  that  the 
real  estate  belonged  to  the  person  liable  to 
pay  the  tax." 

[S]  In  referring  to  the  latter  section,  in 
Bacon  v.  Rice,  14  Idaho,  107,  93  Pac  611, 
this  court  said:  "It  will  thus  be  seen  that 
the  tax  certificate  and  tax  deed  to  which  ob- 
jection is  made  recite  facts  which  are  not 
necessary  to  recite  in  either.  The  statute 
makes  certain  matters  in  the  deed  prima 
fade  evidence  of  certain  facts,  and  conclu- 
sive evidence  as  to  certain  other  facts,  and 
requires  the  deed  to  recite  the  matters  re- 
quired to  be  recited  in  the  certificate  of  sale," 
and  after  reciting  the  facts  says:  "From  thcf 
evidence  it  appears  that  he  made  no  inquiry 
about  the  taxes;  that  he  never  offered  any 
payment;  that  he  never  ascertained  whether 
the  property  had  been  sold.  He  permitted 
others  to  pay  the  taxes.    He  stood  by  and 
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permitted  a  tax  deed  to  be  Issued,  •  ♦  • 
and  exercised  no  fixed,  specific  ownership 
over  tlie  property  In  controversy.  His  pos- 
session was  casual  and  questionable.  •  •  ♦ 
Under  all  the  facts  In  this  case,  we  are  clear- 
ly of  the  opinion  that  the  appellant  is  not 
In  a  position  to  raise  the  constitutionality 
of  the  acts  In  question.  The  appellant  is 
certainly  guilty  of  snchjaches  In  paying  his 
taxes  and  asserting  his  right  and  ownership 
to  this  property  that  he  should  not  now  be 
permitted  to  come  Into  a  court  of  equity 
and  ask  that  such  silence  be  permitted  to 
inure  to  his  benefit"  Further  on  in  the 
opinion  this  court  quotes  and  approves  the 
case  of  Co-operative  Savings  &  Loan  Ass'n  v. 
Green,  5  Idaho,  660,  51  Pac.  770,  in  which 
this  court,  through  Justice  Sullivan,  says: 
"Substantial  compliance  with  the  require- 
ments of  the  law  in  making  assessments  is 
all  that  Is  necessary.  If  property  is  subject 
■  to  taxation,  it  cannot  escape  through  some 
technical  failure  of  the  ofiBcer  to  perform 
his  duty,  unless  it  has  actually  misled  the 
party  to  his  injury." 

[5]  In  the  case  of  Wilson  t.  Locke,  18 
Idaho,  682,  111  Pac.  247,  this  court  said: 
"We  conclude  that  such  tax  deeds  are  prima 
facie  evidence  of  the  regularity  of  all  of  the 
proceedings  from  the  assessment  of  the  prop- 
erty, inclusive,  up  to  the  execution  of  the 
deed;  but  this  does  not  prevent  the  owner 
of  the  property  from  showing  a  defense  that 
any  of  the  Jurisdictional  acts  in  the  assess- 
ment or  sale  of  the  property  have  not  been 
performed.  There  was  no  effort  on  the  part 
of  the  appellant  to  Introduce  evidence  tend- 
ing to  show  that  any  Jurisdictional  act  re- 
quired to  be  done  in  the  assessment  and  sale 
of  said  property  had  not  been  done  by  the 
treasurer  or  officer  authorized  to  make  such 
sale." 

In  the  case  of  McGowan  v.  Elder,  19  Idaho, 
153,  113  Pac  102,  this  court  announces  the 
rule  of  law  in  the  syllabus,  as  follows: 
"When  property  is  the  subject  of  taxation, 
and  the  assessment  has  been  legally  made, 
and  there  Is  default  in  the  payment  of  such 
taxes,  and  the  property  is  sold  at  tax  sale 
in  accordance  with  the  provisions  of  the 
statute,  such  property  cannot  thereafter  es- 
cape taxation  through  some  failure  of  the 
officer  to  perform  bis  duty  unless  it  has  ac- 
tually misled  the  party  to  his  injury." 

In  the  case  of  White  Pine  Mfg.  Co.  v. 
Morey,  19  Idaho,  49,  112  Pac.  674,  after  re- 
ferring to  a  number  of  sections  of  the  statute 
requiring  certain  recitations  to  be  made  In 
tax  certificates  and  tax  deeds,  this  court 
says:  "It  will  therefore  be  seen  that  sec- 
tion 1763  recognizes  the  substance  instead 
of  the  form,  and  authorizes  the  officer  to 
make  a  deed  containing  'substantially  the 
matters  contained  In  the  certificate.'  Section 
1764,  when  construed  In  the  light  of  the 
previous  section,  cannot  be  said  to  require  a 
literal  verbatim  copy  of  the  certificate  em- 


bodied in  the  deed.  It  has  been  accordingly 
held  that  not  all  the  provisions  of  the  stat- 
ute with  reference  to  the  assessment  of 
property  and  the  sale  for  taxes  are  manda- 
tory, but  that,  on  the  contrary,  some  of 
those  provisions  are  only  directory."  And 
it  is  further  said  in  said  opinion:  "On  the 
other  hand,  as  above  observed,  the  later  au- 
thorities are  overwhelming  to  the  effect  that. 
If  the  proceeding  has  been  regular,  and  a 
tax  sale  has  been  made  In  substantial  con- 
formity with  the  law,  the  time  within  which 
the  landowner  may  redeem  is  fixed  and  lim- 
ited by  the  statute,  and  that  after  the  ex- 
piration of  such  period  he  has  no  right  of 
redemption  whether  a  deed  has  issued  or 
not" 

In  the  case  of  Stewart  v.  White,  19  Idaho, 
60,  112  Pac.  677,  this  court  foUowed  the  rule 
announced  in  Bacon  v.  Rice,  and  cited  the 
case  of  Oonts  v.  Cornell,  147  Cal.  660,  82 
Pac.  194,  109  Am.  St  Rep.  168,  and  said: 
"It  was  held  in  effect  •  ♦  •  that  there 
is  an  enforceable  obligation  to  pay  a  gen- 
eral annual  tax  which  In  a  sense  is  legal 
as  well  as  moral ;  and  a  Hen  therefor  Is  es- 
tablished by  law  irrespective  of  the  irregu- 
larities or  informalities  of  the  assessment 
Even  if  there  were  some  informalities  in 
the  assessment  or  collection  of  the  taxes  up- 
on said  land,  those  were  all  cured  by  the 
provisions  of  section  1788,  Rev.  Codes,  which 
section  Is  as  follows:  'No  assessment,  or  act 
relating  to  assessment,  or  collection  of  taxes 
is  illegal  on  account  of  Informality,  nor  be- 
cause the  same  was  not  completed  within 
the  time  required  by  law.' " 

[7]  In  finding  No.  5  the  court  finds  that 
the  assessor  of  said  county  failed  to  append 
the  certificate  required  by  section  1727  of 
the  Rev.  Codes  or  any  certificate  of  any 
kind  whatsoever.  Section  1727,  Rev.  Codes, 
provides:  "On  or  before  the  first  day  of 
July  in  each  year  the  assessor  must  com- 
plete his  assessment  roll.  He  and  his  dep- 
uties must  take  and  subscribe  an  affidavit 
In  the  assessment  book,  to  be  substantially 
as  follows."  Then  follows  the  oath  in  which 
the  assessor  or  his  deputy  verifies  that  he 
has  made  diligent  inquiry  and  exambiatlon 
to  ascertain  all  the  property  within  the 
county  subject  to  assessment,  and  that  the 
same  has  been  listed  and  assessed  on  the 
assessment  book  equally  and  imlformly,  and 
that  he  has  complied  with  the  duties  Imposed 
upon  him  by  law.  This  section  is  directory 
and  not  mandatory  and  is  required  for  the 
purpose  of  making  the  assessment  roll  as 
made  by  the  assessor  verify  Itself  as  to  the 
truth  of  the  things  contained  In  it,  and  for 
the  purpose  of  showing  that  the  assessor  has 
performed  his  duties.  In  said  section  it  is 
provided:  "But  the  failure  to  take  or  sub- 
scribe such  Elffidavit  as  required  by  this  sec- 
tion shall  not  In  any  manner  affect  the  valid- 
ity of  the  assessment.  The  making  of  such 
affidavit  Is  declared,  however,  to  be  a  duty 
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pertaining  to  the  office  of  every  assessor  in 
this  state" — thus  showing  the  intention  of 
the  Legislature  to  be  that  the  failure  to 
make  the  affidavit  should  not  affect  the  va- 
lidity of  the  assessment  made  by  the  asses- 
sor, but  would  subject  the  assessor  to  certain 
proceedings  for  failure  to  perform  his  of- 
ficial duties.  J.  R.  Lydon,  present  clerk  of 
the  district  court  and  ex  officio  auditor  and 
recorder,  and  who  held  the  same  office  in 
1906,  testifies  that  the  affidavit  required  by 
sections  1724  and  1727  was  not  appended  to 
the  assessment  at  the  time  the  assessment 
book  was  delivered  to  the  tax  collector,  but 
was  attached  on  the  7th  day  of  March,  1911. 
It  was  an  oversight  He  had  done  it  on  all 
previous  assessment  rolls.  This  finding  of 
the  trial  court,  therefore,  would  in  no  way 
alTect  the  validity  of  the  tax  sale  or  the 
tax  deed  or  the  appellant's  title. 

Finding  No.  6  Is  to  the  effect  that  the 
records  and  files  in  the  office  of  the  county 
auditor  and  other  county  officers  did  not 
show  that  any  notice  of '  the  meeting  of  the 
county  board  of  equalization  was  published 
or  given  during  the  year  1906,  and  that  the 
records  do  not  show  any  affidavits  of  pub- 
lication of  notice  as  required  by  section  1728 
of  the  Rev.  Codes.  Section  1728  provides: 
"As  soon  as  completed,  the  assessment  book, 
together  with  the  statements,  must  be  deliv- 
ered to  the  clerk  of  the  board  o^  county  com- 
missioners, who  must  immediately  give  no- 
tice thereof,  and  of  the  time  the  board  will 
meet  to  equalize  assessments,  by  publication 
in  a  newspaper,  if  any  Is  printed  in  the 
county ;  if  none,  then  in  such  manner  as  the 
board  may  direct  ♦  ♦  ♦ "  While  this  sec- 
tion provides  that  the  clerk  of  the  iMard 
most  give  notice  of  the  meeting  of  the  board 
of  equalization  by  publication.  It  does  not 
require  that  such  acts  shall  be  recorded  upon 
the  records  of  the  board  or  upon  the  records 
of  any  county  officer,  and  the  presumption 
is  that  the  board  complied  with  the  law  in 
giving  notice  tliat  they  met  as  a  board  of 
equalization,  and  in  the  absence  of  proof  to 
tlie  contrary  the  tax  deed  itself  is  evidence 
that  the  property  was  equalized  as  required 
by  law. 

In  the  case  of  Gilbert  v.  Canyon  County, 
14  Idaho,  447,  91  Pac.  1033,  this  court,  in  deal- 
ing with  the  record  to  be  kept  of  the  proceed- 
ings of  the  board  of  county  conunissloners, 
said:  "This  statute  does  not  require  that 
the  board  of  county  commissioners  shall  re- 
cite in  their  proNceedlngs  their  decisions  and 
judgments  with  the  same  precision  and  ex- 
actness required  by  cqurts  of  record.  A  sub- 
stantial compliance  with  the  statutes  is  suf- 
ficient. It  was  not  necessary  in  this  case 
for  the  hoard  of  commissioners  to  find  as  a 
fact  that  notice  of  election  had  been  given 
for  the  statutory  period,  or  to  find  that  It 
was  to  the  best  interest  of  the  county  that 
a  bridge  be  constructed.  If,  In  fact,  a  no- 
tice was  given,  and  the  board  proceeds  with 
the  steps  required  after  notice,  and  records 


such  steps,  it  is  a  substantial  finding  of  the 
board  tliat  .the  bridge  was  necessary  and 
that  notice  was  given." 

The  mere  failure  to  record  the  facts  as  to 
the  publication  of  such  notice,  in  some  rec- 
ord, would  not  render  the  meeting  and  action 
of  the  board  of  equalization  void  or  invali- 
date the  equalization  made  at  a  session.  If 
held.  This  section  is  .clearly  directory.  Un- 
der the  provisions  of  section  1693,  Rev. 
Codes,  the  board  of  equalization  is  required 
to  meet  on  the  second  Monday  in  July  of 
each  year  and  the  law  gave  notice  to  every 
person  of  such  meeting.  Inland  Lumber, 
etc.,  Co.  V!  Thompson,  11  Idaho,  508,  83  Pac. 
933,  114  Am.  St  Rep.  274,  7  Ann.  Cas.  862. 

In  finding  No.  7  the  trial  court  found  tliat 
the  records  of  the  meeting  of  the  county 
board  of  equalization  for  the  year  1905  fail- 
ed to  show  the  attendance  of  the  assessor  of 
said  county  at  any  time  during  any  of  the 
meetings  as  required  by  section  1G97  of  said 
Codes.  Lydon,  clerk,  testifies  that  the  rec- 
ords of  the  board  of  equalization  show  its 
meeting  on  July  '9,  1906,  and  Its  adjourning 
from  day  to  day  and  final  adjournment  on 
the  28th  day  of  July,  and  tliat  the  assessor 
was  not  present;  that  is,  that  he  was  not 
named  in  the  proceedings  as  being  present 

Section  1607,  Rev.  Codes,  provides:  "Dur- 
ing the  session  of  the  board  the  assessor  and 
any  deputy  whose  testimony  is  needed  must 
be  present,  and  may  make  any  statement  or 
introduce  and  examine  witnesses  on  ques- 
tions before  the  board."  It  will  be  observed 
from  the  provisions  of  this  section  that  the 
section  is  permissive;  but  the  assessor  is 
not  required  to  be  present,  and  no  penalty  is 
prescribed  in  the  statute  for  the  assessor  not 
l>eing  present,  and  the  statute  does  not  re- 
quire the  record  to  show  his  presence. 

In  finding  No.  8  the  court  finds  that  the 
assessment  book  of  Nez  Perce  county  for  the 
year  1906  did  not  at  the  time  the  same  was 
delivered  by  the  auditor  to  the  assessor  con- 
tain the  certificate  required  by  section  1724, 
and  did  not  contain  such  certificate  until  on 
the  7th  day  of  March  In  the  year  1911,  when 
there  was  appended  to  the  assessment  book 
at  request  of  counsel  for  appellant  the  fol- 
lowing certificate  of  auditor  of  tax  roll  of 
1906:  "State  of  Idaho,  County  of  Nez  Perce 
— ss.:  I,  J.  R.  Lydon,  clerk  of  the  board  of 
county  commissioners  for  Nez  Perce  county, 
state  of  Idaho,  do  solemnly  swear  that  as 
such of  said  l>oard  of  county  commis- 
sioners, for  Nez  Perce  county,  Idaho,  I  have 
kept  correct  minutes  of  all  of  the  acts  of  said 
board  touching  alterations  in  the  assessment 
book;  that  all  alterations  agreed  to  and  di- 
rected to  be  made  have  been  made  and  en- 
tered in  said  assessment  book,  and  that  no 
clianges  or  alterations  have  been  made  there- 
in, except  those  authorized;  and  that  as  au- 
ditor I  have  reckoned  the  respective  sums 
due  as  taxes  and  have  added  up  the  columns 
of  valuation  and  taxes  as  required  by  law. 
J.  R.  Lydon.    Subscribed  and  sworn  to  he- 
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fore  me  this  7th  day  of  March,  A.  V.  1911. 
Daniel  Needham,  Probate  Judge."  This  cer- 
tificate Is  substantially  in  form  with  the 
certiflcate  required  by  section  1724,  Kev. 
Codes. 

It  will  be  seen  that,  at  the  time  the  as- 
sessment book  was  delivered  to  the  assessor, 
the  certiflcate  required  by  the  section  was 
not  attached  to  the  assessment  book.  The 
tax  deed,  however,  was  prima  fade  evidence 
that  the  certificate  was  in  fact  attached  to 
said  assessment  book,  and  the  burden  of 
proof  was  upon  the  respondent  to  rebut  the 
same,  and  In  addltlMi  to  the  tax  deed  the 
respondent  introduced  in  evidence  a  "line" 
of  the  assessment  book,  being  a  part  of  the 
assessment  roll  for  that  year,  showing  that 
the  respondent's  property  was  regularly  as- 
sessed and  that  the  taxes  on  said  land  were 
unpaid  and  delinqnent.  This  exhibit  was  a 
certifled  copy  from  the  assessment  book  and 
Is  evidence  that  said  land  was  assessed  and 
placed  upon  the  assessment  book  as  required 
by  law  for  that  year,  and  the  omission  of  the 
certiflcate  alone  was  a  mere  informality 
which  did  not  affect  either  the  validity  of 
the  assessment  or  affect  the  validity  of  the 
appellant's  title,  and  was  sufficient  to  give 
notice  to  the  respondent  of  such  assessment 
and  sale,  and  clearly  falls  within  the  pro- 
visions of  section  1788,  supra.  Wallapai 
Mln.  9c  Develop.  Co.  v.  Territory  ex  reU  Den- 
nis County  Treasurer,  9  Ariz.  373,  84  Pac. 
87;  Anditor  General  v.  Sparrow,  116  Mich. 
674,  74  N.  W.  881 ;  Anditor  General  v.  Grif- 
fin, 140  Mich.  427,  103  N.  W.  854;  Twinting 
V.  Finlay,  55  Neb.  152,  75  N.  W.  548;  Johnson 
County  V.  Tlemey,  56  Neb.  514,  76  N.  W. 
1090 ;  State  Finance  Co.  v.  Mather,  15  N.  D. 
386,  109  N,  W.  350,  11  Ann.  Gas.  1112:  Wa- 
bash Ry.  Co.  V.  People,  138  111.  316,  28  N.  E. 
57;  Rollins  v.  Wright,  93  Cal.  305,  29  Pac.  58. 

Under  the  provisions  of  section  1788,  the 
fact  that  the  certiflcate  required  by.  law  to 
be  attached  to  the  assessment  book  was  not 
attached  within  the  time  fixed  by  law  did 
not  render  the  assessment  Ulegal  on  account 
of  such  informality.  Stewart  v.  White,  su- 
pra ;  White  Pine  Mfg.  Co.  v.  Morey,  supra; 
McGowan  v.  Elder,  19  Idaho,  153,  113  Pac. 
102;  Williams  v.  City  of  Caldwell,  19  Idaho, 
514, 114  Pac.  519. 

In  this  connection  we  may  very  properly 
observe  the  proceeding  in  the  assessment  and 
collection  of  taxes  is-a  proceeding  in  rem  and 
against  the  property,  and  does  not  run 
against  the  person  or  the  owner  (White  Pine 
Mfg.  Co.  V.  Morey,  19  Idaho,  50,  112  Pac. 
674),  and  under  the  provisions  of  section  1651 
the  tix  assessed  against  the  property  of  re- 
spondent became  a  lien  on  said  property  aft- 
er the  2d  day  of  January,  1906,  and  such  lien 
had  the  force  and  effect  of  an  execution  duly 
levied  on  said  land  and  could  not  be  remov- 
ed until  the  aforesaid  tax  was  paid  or  said 
land  sold  In  payment  thereof,  and  the  laws 
of  the  state  made  it  the  duty  of  the  assessor 
and  tax  collector  to  collect  the  taxes  by  pub- 


lishing the  list  of  dellnqnents  and  selling  the 
property  in  accordance  with  the  statute. 
Such  was  done,  and  said  property  having  not 
been  redeemed,  and  a  deed  having  been  is- 
sued, said  lien  became  merged  in  the  appel- 
lant's title,  and  the  respondent  at  all  times 
under  the  law  had  notice  of  such  assessment 
and  lien  and  each  step  of  the  procedure  as 
provided  by  the  statute,  and  the  certificate 
to  the  assessment  roll  would  in  no  way  have 
given  him  .any  further  Informatloii  witb 
reference  to  the  assessment  or  the  sale  of 
the  same. 

The  next  finding;  which  la  numl>ered  the 
same  as  the  former  in  the  record,  embraces 
a  number  of  independent  propositions: 

First,  that  the  court  finds  that  the  publish- 
ing of  the  delinquent  tax  list  for  the  year 
1906  was  not  shown  by  the  affidavit  of  the 
printer  or  publisher  of  any  newspaper  as  re- 
quired by  sections  1748  and  6053,  Rev.  Codes. 
Neither  of  these  sections  requires  tliat  the 
publishing  of  the  delinquent  tax  list  shall 
be  shown  by  the  affidavit  of  either  the  print- 
er or  the  publisher;  consequently,  the  fail- 
ure to  show  the  publication  by  affidavit  is 
not  proof  that  the  list  was  not  published. 
In  this  case,  however.  It  is  proven  that  the 
delinquent  tax  list  was  published  in  the 
manner  and  form  provided  by  law,  and  the 
affidavit  of  the  publishing  of  the  delinquent 
list  was  made  and  filed  by  tlie  tax  collector 
with  the  county  auditor  in  pursuance  of 
the  provisions  of  section  1748,  Rev.  Codes. 

Second,  in  said  finding  the  court  found 
that  in  the  publishing  of  the  delinquent  list 
for  the  year  1906  the  name  "F.  M.  Arm- 
strong" is  used,  whereas  in  the  assessment 
book  the  name  "Francis  M.  Armstrong"  is 
used.  There  is  no  contention  on  the  part  of 
respondent  that  the  name  F.  M.  Armstrong 
does  not  designate  himself,  or  that  he  was 
In  any  manner  misled  to  his  prejudice  by 
the  name  F.  M.  Armstrong  rather  than  the 
name  Francis  M.  Armstrong.  It  further  ap- 
pears tliat  F.  M.  Armstrong  Is  the  name  of 
the  person  delinquent;  therefore  In  using 
the  name  F.  M.  Armstrong  in  said  delin- 
quent tax  list  the  tax  collector  published 
the  name  of  the  person  delinquent  and  com- 
plied with  the  provisions  of  section  1743, 
Rev.  Codes.  This  statute  with  reference  to 
the  use  of  the  name  of  the  owner  or  sup- 
posed owner  of  the  land  is  directory;  there- 
fore, even  though  there  had  been  a  mistake 
in  the  reference  to  the  name  of  the  owner 
of  the  land,  such  error  would  not  have  been 
material  and  would  not  affect  the  appellant's 
title  to  the  land  in  _  controversy.  White 
Pine  M^.  Co.  V.  Morey,  19  Idaho,  50,  112 
Pac.  674.  This  defect,  however,  is  further 
cured  by  the  provisions  of  section  1789  of 
the  Codes,  which  provides  as  follows: 
"When  land  is  sold  for  taxes  correctly  Im- 
posed as  the  property  of  a  particular  per- 
son, no  misnomer  of  the  owner  or  supposed 
owner,  or  other  mistake  relating  to  the  own- 
ership thereof,  affects  the  sale  oi  leiders 
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It  void  or  Toldable."  This  seems  to  dispose 
of  this  question  entirely. 

Third,  the  conrt  found  that  there  was  no 
designation  of  the  township  as  to  its  being 
north  or  south  of  the  base  line.  In  the  as- 
sessment as  shown  by  the  exhibit,  the  same 
being  a  transcript  of  the  assessment  book, 
showing  the  assessment  of  said  land  to  re- 
qwndent,  the  tract  of  land  tn  controversy 
is  described  according  to  the  government 
sarvey,  and  evidence  shows  that  all  town- 
Bhlpe  In  Nez  Perce  county  are  north  of  the 
base  line;  therefore  there  could  be  only  one 
township  32,  range  3  east  of  Boise  meridian 
tn  Nez  Perce  county,  iand  said  township 
would  be  north  of  the  base  line  because  all 
townships  in  Nee  Perce  county  are  north  of 
the  base  line;  therefore  the  omlEsion  to 
state  whether  the  township  was  north  or 
sooth  of  the  base  Hue  was  Immaterial  and 
could  In  no  way  mislead  the  respondent, 
in  this  same  connection,  this  conrt  will  take 
Judicial  notice  that  all  townships  In  Nez 
Perce  county  are  situated  north  of  the  base 
Itaie  Section  59o0,  Rev.  Codes.  Stanton  y. 
Hotchklss,  157  Cal.  652,108  Pac.  864. 

Fourth,  in  said  dndlng  the  court  finds 
that  the  evidence  is  not  sufficient  because 
the  land  in  controversy  is  not  described 
with  sufficient  certainty  in  the  assessment 
book  or  in  the  delinquent  tax  list  or  in  the 
certificate  of  sale  or  In  the  tax  deed  to  lo- 
cate -the  land  or  to  determine  the  number 
of  acres  assessed  or  sold.  Said  land  is  de< 
scribed  as  follows:  "Lying  and  being  in 
the  county  of  Nez  Perce  and  described 
thus:  The  NB  %,  SW%— N  %,  SB  %— 
SB  %,  SB  ^— Sec.  80,  Twp.  32,  N.  R.  8 
W.  B.  If."  We  think  the  description  is  in 
accordance  with  the  government  survey  and 
clearly  means  the  N.  E.  %  of  the  S.  W.  % 
and  the  N.  %  of  the  S.  E^  %  and  the  S.  E. 
%  of  the  S.  B.  %  in  section  80,  township 
32  N.,  range  3  W.  of  Boise  meridian,  thus 
dearly  describing  a  tract  of  land  contain- 
ing 100  acres  according  to  government  sur- 
vey. Stanton  v.  Hotchklss,  157  Cal.  652, 
108  Pac.  864;  Washington  Timber,  etc.,  Co. 
T.  Smith,  34  Wash.  630,  76  Pac.  267.  The 
land  is  described  in  the  tax  sale  certificate 
as  follows: 
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The  land  Is  described  In  the  published  de- 
llqnent  list  as  follows:  "Armstrong,  F.  M. 
Kortheast  quarter  southwest  quarter,  north 
liair  southeast  quarter,  southeast  quarter 
sontheast  quarter  section  thirty,  township 
thirty-two,  range  three  W.  'B.  M.  Total 
taxes  $25.59." 

The  aforesaid  description  not  only  de- 
scribes the  land  clearly  and  accurately,  but 
also  specifies  and  designates  the  nnmber  of 
acres.  Section  1787  of  tbe  Bev.  Codes  pro- 
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vides:  "In  the  assessment  of  land,  advertise- 
ment and  sale  thereof  for  taxes,  initial  let- 
ters, abbreviations  and  figures  may  be  used 
to  designate  the  township,  range,  section  or 
parts  of  section,  lot  or  block,  and  lUnd  of 
Improvement  or  personal  property  in  the  ex- 
tension thereof."  This  section  clearly  speci- 
fies and  authorizes  the  use  of  figures.  Initial 
letters,  and  the  abbreviations  such  as  were 
used  in  these  various  descriptions,  and  tUis 
method  of  description  is  clearly  recognized 
by  courts  In  passing  upon  this  question. 
Saranac  Land  &  Timber  Co.  v.  Roberts,  177 
U.  &.  318,  20  Sup.  Ot.  642,  44  L.  Ed.  786; 
Am.  ft  Bug.  Ency.  of  Law  (2d  Ed.)  vol.  27, 
p.  684;  Black  on  Tax  Titles  (2d  Ed.)  §  112. 
This  court,  In  the  case  of  Oregon  Short  Line 
R.  Co.  V.  Irrigation  District,  16  Idaho,  578, 
102  Pac.  904,  recognizes  the  foregoing  rule. 
Many  cases  might  be  cited  showing  similar 
designations  to  be  sufficient,  a  few  of  which 
we  cite:  Stanton  v.  Hotchklss,  supra;  Wash- 
ington Timber  Co.  v.  Smith,  supra;  Jenkins 
V,  McTlgue  (C.  C.)  22  Fed.  148 ;  Chestnut  v. 
Harris,  64  Ark.  680,  43  S.  W.  977,  62  Am. 
St  Rep.  213;  Bandgw  v.  Wolven,  20  S.  D. 
445,  107  N.  W.  204;  Stoddard  v.  Lyon,  18  S, 
D.  207,  99  N.  W.  1116;  Herod  v.  Carter,  81 
Kan.  236,  106  Pac.  32;  Law  T.  People,  80  111. 
268. 

It  is  sufficient  to  say  in  this  case,  however, 
that  the  respondent  oCTers  no  evidence  what- 
ever to  show  that  he  was  in  any  way  mis- 
led by  reason  of  the  description  of  said  land, 
either  In  the  assessment  or  in  the  publish- 
ing of  the  notice  of  sale  or  in  the  tax  cer- 
tificate or  the  deed.  In  this  finding  the  court 
found,  first,  that  the  land  was  advertised  to 
be  sold  on  the  8th  day  of  July,  1907,  and  was 
sold  on  the  9th  day  of  July.  The  deed  of 
appellant  shows  that  the  time  of  the  sale  ot 
the  land  was  continued  from  tbe  8th  day  of 
July  until  the  9th  day  of  July  in  accord- 
ance with  the  provisions  of  sections  1750 
and  1751  of  the  Rev.  Codes.  This  cures  any 
discrepancy  In  the  date. 

In  finding  No.  9  the  court  finds  that  the 
evidence  does  not  show  that  the  assessor  at- 
tended at  the  office  of  tbe  auditor  with  the 
delinquent  tax  list  or  tax  sale  certificates 
for  the  year  1906  and  compared  the  delin- 
quent list  with  the  original  or  subsequent 
assessment  book  or  that  oath  was  taken  by 
the  assessor  or  tax  collector  as  required  by 
section  1768,  or  that  his  delinquent  tax  cer- 
tificate record  contained  a  correct  copy  of 
the  tax  sale  certificates  issued  for  the  year 
1906.  We  are  clearly  of  the  opinion  that 
the  tax  deed  rebuts  the  contention  of  the  ap- 
pellant, and  further  that  the  affidavits  pro- 
vided for  by  said  section  are  required  for 
the  information  of  the  officers  and  to  guide 
the  tax  collector  in  keeping  a  correct  ac- 
count of  the  taxes  and  in  no  manner  affect 
the  property  rights  of  the  owner  of  property 
assessed.  McGowan  v.  Elder,  19  Idaho,  153, 
113  Pac.  102;  Davia  T.  Pacific  Imp.  Co.,  137 
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Cal.  245,  70  Pac.  16;  Cooley's  Const.  Llinl- 
tatlons  (7th  Ed.)  p.  113. 

Finding  No.  10:  Tbat  the  evidence  is  In- 
sufficient to  show  that  the  assessor  and  tax 
collector  signed  the  tax  certificate  upon  which 
the  tax  deed  Is  based  as  required  by  section 
1760.  Tbls  objection  Is  based  upon  the  fact 
tbat  the  tax  certificate  was  signed  by  using 
a  rubber  stamp.  We  think  the  tax  deed  is 
presumptive  proof  that  the  tax  certificate 
was  signed  by  the  tax  collector,  and  that  this 
evidence  is  also  corroborated  by  the  testi- 
mony of  the  tax  collector,  which  is  as  fol- 
lows: "Q.  Looli  at  the  instrument  I  now 
hand  you  and  state  what  it  Is.  A.  Tax  sale 
certificate.  Q.  What  number?  A.  No.  80. 
Q.  For  what  year?  A.  1906.  Q.  Who  has 
the  custody  of  that  certificate?  A.  I  have. 
Q.  State  how  It  is  signed.  A.  Signed  by  J. 
M.  Williams,  Assessor  and  Ex  Officio  Tax 
Collector." 

The  fact  that  the  signature  of  tbe  asses- 
sor was  attached  to  the  certificate  with  a 
rubber  stamp  instead  of  writing  the  name 
of  the  assessor,  when  it  clearly  appears 
that  it  was  the  intention  in  using  such 
stamp  to  sign  tbe  name  of  tbe  assessor, 
would  not  invalidate  the  instrument  As 
said  by  this  court  in  Bacon  v.  Rice,  14  Idaho, 
107,  93  Pac.  511:  "Substantial  compliance 
with  the  requirements  of  the  law  in  malting 
assessments  Is  all  that  Is  required."  Also 
other  cases  previously  cited.  This  is  not  a 
Jurisdictional  requirement  and  in  no  way 
affects  the  validity  of  the  sale  of  the  prop- 
erty. The  correct  rule,  and  the  one  which 
has  been  recognized  by  this  court,  is:  Tbat 
where  a  tax  deed  is  introduced  in  evidence 
it  is  prima  facie  evidence  of  title,  and  It 
is  incumbent  upon  the  person  attacking  the 
tax  title  to  prove  tbe  omission  of  some  Ju- 
risdictional act  or  step  which  renders  tbe 
tax  title  void,  such  as:  First,  tliat  tbe 
land  was  not  subject  to  taxation;  second, 
tbat  the  tax  against  said  land  was  paid; 
third,  that  the  land  has  been  redeemed  from 
the  tax  sale  in  tbe  manner  provided  by  law; 
fourth,  any  other  Jurisdictional  question. 
But  where  omissions  and  errors  have  been 
made  in  assessments  and  sales  of  property 
for  delinquent  taxes,  and  such  questions 
are  not  Jurisdictional  and  are  merely  legis- 
lative directions  In  such  proceedings,  and 
by  such  omissions  and  errors  the  property 
owner  is  prejudiced,  then  such  facts  may 
be  shown  to  defeat  the  tax  title..  This  lat- 
ter question  has  been  discussed  and  passed 
upon  in  the  decision  recently  made  by  this 
court  in  the  case  of  Parsons  v.  Wrble,  21 
Idaho,  695,  123  Pac.  638.  We  also  cite  in 
this  connection:  McGowan  v.  Elder.  19  Idaho, 
153,  113  Pac.  102;  Rollins  v.  Wright,  93  Cal. 
395,  29  Pac.  58 ;  Straus  v.  Foxworth  (N.  M.) 
117  Pac.  831;  McCready  v.  Sexton  &  Son, 
29  Iowa,  356,  4  Am.  Rep.  214;  Lucas  v.  Pur- 
dy,  142  Iowa,  359,  120  N.  W.  1063,  24  L.  R. 
A.  (N.  S.)  1294,  19  Ann.  Cas.  974 ;   De  Tre- 


vUle  V.  Smalls,  98  U.  S.  521,  25  L.  Ed.  174; 
State  Finance  Co.  v.  Mather,  15  N.  D.  386, 
109  N.  W.  350,  11  Ann.  Cas.  1112,  and  notes. 

It  will  be  seen  that  the  findings  of  tbe 
trial  court  were  not  sufficient  to  Justify  the 
conclusion  of  law  made  by  the  trial  court  to 
the  effect  that  the  tax  deed  was  void  and 
that  tbe  appellant  acquired  no  title  by  rea- 
son of  tbe  same.  The  evidence  in  this  case 
shows  that  tbe  land  in  controversy  was  sul>- 
Ject  to  and  was  duly  and  regularly  assessed 
for  taxes  for  the  year  1906;  that  the  taxea 
so  assessed  and  levied  were  not  paid  and 
became  delinquent ;  that  said  land  was  reg- 
ularly and  in  accordance  with  law  sold -for 
such  delinquent  taxes  by  tbe  tax  collector 
of  said  county;  that  such  land  was  not  re- 
deemed from  the  tax  sale  within  three  years 
from  tbe  date  thereof ;  that  a  tax  deed  was 
issued  and  delivered  to  the  appellant  on  the 
1st  day  of  August,  1910;  that  the  respond- 
ent had  failed  to  show  tbat  any  of  tbe  omis- 
sions or  errors  which  occurred  in  tbe  as- 
sessment and  sale  of  said  land  for  delin- 
quent taxes  in  any  way  misled  him  or  that 
said  respondent  was  in  any  way  injured  by 
such  errors. 

The  record  in  tbls  case  shows  that  the 
findings  of  fact  are  based  upon  specific  sec- 
tions of  the  statute,  and  the  conclusions  of 
law  are  founded  upon  these  findings.-  The 
Judgment  is  based  upon  the  findings  of  fact 
and  the  conclusions  of  law,  and  it  is  in 
this  respect  tbat  this  court  has  considered 
the  questions  involved  in  this  case.  We 
have  not  undertaken  to  discuss  or  construe 
other  sections  of  tbe  Code  with  reference 
to  the  collection  of  revenue,  fpr  the  reason 
that  the  trial  court's  findings  do  not  refer 
to  such  sections. 

The  Judgment  is  reversed,  and  the  cause 
remanded.    Costs  awarded  to  appellant. 

AILSHIE,  J.,  concurs. 

SULLIVAN,  3.  (dissenting).  I  am  unable 
to  concur  in  the  conclusion  reached  by  my 
Associates  and  shall  briefly  state  my  views 
upon  one  point  in  the  case. 

Under  the  provisions  of  section  1739,  Rev. 
Codes,  the  tax  collector  is  required  to  make 
up,  and  on  the  fourth  Monday  of  January 
deliver  to  the  county  auditor,  a  complete  de- 
linquent list  of  all  property  and  persons  then 
owing  taxes  and  must  deliver  bis  assessment 
roll  to  tbe  auditor  to  remain  on  file  'in  his 
office.  This  statute  clearly  contemplates  that 
a  delinquent  list  uiust  be  made,  and  I  think 
it  contemplates  a  different  and  separate  list 
from  the  regular  assessment  roll.  Section 
1742,  Rev.  Codes,  provides  tbat  after  settle- 
ment with  the  tax  collector  tbe  auditor  must 
charge  the  tax  collector  with  tbe  amount  of 
taxes  due  on  tbe  delinquent  tax  list  with  10 
per  cent  added  thereto,  and  deliver  the  de- 
linquent list,  duly  certified,  to  such  tax  col- 
lector.   The  record  in  the  case  at  bar  shows 
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that  the  requirements  of  that  statute  have 
never  been  complied  with.  No  delinquent 
list  was  ever  made,  and  If  we  concede  that 
the  original  assessment  roll  extended  as  and 
for  a  delinquent  list  was  sufficient,  such  de- 
linquent list  was  never  certified  by  the  coun- 
ty auditor.  All  tax  sales  are  made  exclu- 
sively under  statutory  authority  or  power. 
In  2  Cooley  on  Taxation  (3d  Ed.)  p.  912,  the 
author  states  as  follows :  "The  power  which 
the  state  confers  to  assess  and  levy  taxes 
does  not  of  Itself  Include  a  power  to  sell 
lands  In  enforcing  collection,  but  the  power 
to  sell  must  be  expressly  given.  The  officer 
who  makes  the  sale  sells  something  he  does 
not  own,  and  which  he  can  have  no- authority 
to  sell  except  as  he  is  made  the  agent  of  the 
law  for  the  purpose.  But  he  Is  made  such 
agent  only  by  certain  steps  which  are  to  pre- 
cede his  action,  and  which,  under  the  law, 
are  conditions  to  his  authority.  If  these 
fall,  the  power  is  never  created.  If  one  of 
them  fails,  it  is  as  fatal  as  if  all  failed.  De- 
fects In  the  conditions  to  a  statutory  author- 
it;  cannot  be  aided  by  the  courts;  if  they 
have  not  been  observed,  the  courts  cannot 
dispense  with  them,  and  thus  bring  into  ex- 
istence a  power  which  the  statute  only  per- 
mits when  the  conditions  have  been  fully 
complied  with."  And  again,  on  page  927, 
that  noted  jurist  states:  "In  some  of  the 
states  a  list  of  delinquent  lands  is  made  out 
and  properly  certified  by  the  state  auditor, 
or  some  other  designated  oCBcer  of  the  state, 
to  whom  the  returns  of  delinquent  taxes 
have  been  made,  and  this  list  is  transmitted 
to  the  county  or  township  official  who  by 
law  is  intrusted  with  the  duty  of  making 
sales,  and  constitutes  his  warrant  for  doing 
80.  In  other  states  the  statutes  make  other 
special  provisions  for  the  purpose.  What- 
ever list,  certificate,  or  warrant  Is  prescribed 
by  the  statute  Is  to  be  looked  upon  as  In  the 
nature  of  process,  and  it  is  Indispensable 
that  the  officer  should  have  it  l>efore  taking 
any  steps  towards  making  a  sale." 

Under  the  provisions  of  onr  statute,  the 
tax  collector  lias  no  authority  to  proceed  and 
sell  property  for  delinquent  taxes  until  he 
has  received,  the  delinquent  list,  properly 
certified.  That  Is  his  warrant  or  process  for 
making  the  sale.  In  this  case  a  delinqvient 
list  with  the  proper  certificate  was  never 
made  and  delivered  to  the  tax  collector,  and 
any  attempted  sale  by  him  was  void,  for 
without  such  delinquent  list  and  certificate 
he  had  no  warrant  or  process  on  which  to 
base  a  delinquent  sale. 

It  is  contended  by  counsel  for  appellant 
that,  under  the  provisions  of  the  statute  (sec- 
tion 1649),  every  tax  has  the  effect  of  a 
Julgment  against  the  person,  and  every  lien 
crnated  thereby  has  the  force  and  efl^ect  of 
an  execution,  and  that  the  "judgment  is  not 
satisfied  nor  the  lien  removed  until  the  taxes 
arc  paid  or  the  property  sold  In  payment 


thereof.  While  that  is  true,  the  tax  collec- 
tor has  no  authority  to  sell  property  for  de- 
linquent taxes  until  he  has  received  the  de- 
linquent list  properly  certified.  That  Is  his 
process.  The  law  makes  certain  Judgments 
rendered  by  the  district  court  a  lien  upon 
the  property  of  the  judgment  debtor;  but 
who  would  contend  that,  even  though  It  Is 
made  a  lien,  the  sheriff  could  proceed  and 
sell  without  an  execution? 

In  Kepley  v.  Scully,  185  111.  52,  57  N.  E. 
187,  the  court  held  that,  where  a  clerk's  cer- 
tificate Is  made  by  statute  the  process  under 
which  the  property  is  sold  for  taxes,  when 
the  certificate  is  not  made  until  after  the 
sale,  the  sale  is  void. 

In  McGhee  v.  Sampselle,  47  W.  Va.  352,  34 
S.  E.  815,  the  law  provides  that  the  sheriff' 
shall  append  to  a  list  of  delinquent  lands  a 
prescribed  affidavit,  and  It  Is  held  that  if  he 
omits  to  do  so  the  sale  is  void.  In  Mullins 
V.  Shaw,  77  Miss.  900,  28  South.  958,  the 
court  holds  that  the  assessment  roll  is  the 
warrant  of  the  tax  collector  for  collecting 
the  taxes.  Kelly  v.  Craig,  27  N.  C.  129;  Fra- 
zler  V.  Prince,  8  Okl.  253,  58  Pac.  751;  Mor- 
row V.  Smith,  8  Okl.  267,  61  Pac.  366;  Asper 
V.  Moon,  24  Utah,  241,  67  Pac.  409;  Lamb 
V.  Farrell  (C.  C.)  21  Fed.  5. 

The  delinquent  list,  properly  certified,  as 
provided  by  said  section  1742,  is  the  process 
or  warrant  and  the  only  process  or  warrant 
upon  which  the  tax  collector  is  authorized  to 
proceed  and  sell  property  for  delinquent 
taxes.  Where  a  delinquent  list,  properly  cer- 
tified, constitutes  the  warrant  or  authority 
for  the  sale,  the  tax  collector  has  no  author- 
ity to  proceed  and  make  a  sale  without  the 
list  so  certified.  As  well  might  a  sheriff  pro- 
ceed to  sell  lands  to  satisfy  a  Judgment  with- 
out an  execution.  All  of  the  provisions  of 
the  revenue  statute  certainly  ought  not  to  be 
construed  to  be  merely  directory  and  left 
to  the  option  of  the  officer  whether  he  will 
comply  with  the  law  or  not. 

It  is  suggested  in  the  majority  opinion 
that  a  mere  failure  on  the  part  of  officials 
to  perform  the  duty  required  of  them  by 
law  cannot  be  taken  advantage  of  by  a  prop- 
erty ow.ner  for  the  sole  purpose  of  escaping 
taxation.  There  Is  nothing  in  the  record  to 
show  that  the  respondent  has  attempted  to 
take  advantage  of  the  mere  failure  of  offi- 
cials to  perform  their  duties  for  the  sole 
purpose  of  avoiding  the  payment  of  his  taxes. 
He  came  into  court  and  tendered  the  full 
amount  of  taxes  paid  by  the  appellant  wltli 
18  per  cent,  interest  thereon  from  the  time 
the  money  was  paid,  and  under  the  law  he 
could  not  escape  the  payment  of  the  taxes. 
In  other  words,  the  respondent  Is  not  seek- 
ing to  evade  the  payment  of  his  taxes,  and  It 
is  unfair  to  him  to  intimate  that  he  is  seek- 
ing to  do  so. 

The  Judgment  of  the  trial  couit  ought  to 
be  affirmed. 


Digitized  by 


Google 


180 


125  PACIFIC  REPORTER 


(Idabo 


m  Idaho,  261) 

HAHSHBARGER  v.  MURPHY. 
(Supreme  Court  of  Idaho.    July  5,  1912.) 

(SyUaiut  fty  the  Court.) 

Evidence   (8  129*)— ADinssiBiLixr  of  Evi- 
dence—Similab  Acts. 

In  an  action  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  sustained 
by  reason  of  an  assault  and  battery  by  the  de- 
fendant upon  the  plaintiff,  it  was  not  error  for 
the  court  to  admit  evidence  of  the  intoxication 
of  the  defendant  at  the  time  of  the  assault, 
and  that  he  had  assaulted  another  person 
shortly  before  he  committed  the  battery  upon 
the  defendant,  and  also  had  assaulted  anotner 
person  shortly  thereafter. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Cent.  Dig.  |S  388-393,  395-398;    Dec  Dig.  § 

Appeal  from  District  Court,  Bannodc 
County;   Alfred  Budge,  Judge. 

Action  by  M.  M.  Harshbarger  against  Jos- 
eph Murphy.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.     Affirmed. 

Geo.  B.  Gray  and  C.  O.  Pierce,  both  of 
Pocatello,  for  appellant  A.  H.  McConnell 
and  Soule  &  Sonle,  for  respondent 

SUIiLIVAN;  J.  This  Is  an  appeal  from  a 
judgment  recovered  because  of  the  alleged 
willful,  wrongful,  and  reckless  assaulting 
and  beating  of  the  plaintiff  by  the  defend- 
ant The  answer  contains  a  general  denial 
of  the  allegations  of  the  complaint  The 
cause  was  tried  by  the  court  with  a  Jury, 
and  verdict  and  Judgment  rendered  and  en- 
tered In  favop  of  the  plaintiff,  for  the  sum 
of  $500.  A  motion  for  a  new  trial  was  made 
and  overruled  by  the  court,  and  this  appeal 
Is  from  the  order  denying  a  new  trial. 

The  only  question  presented  for  determi- 
nation on  this  appeal  Involves  the  ruling  of 
the  court  in  admitting  certain  evidence  as  to 
the  conduct  of  the  appellant  Murphy,  Im- 
mediately preceding  and  Immediately  fol- 
lowing the  assault  in  question.  It  Is  con- 
tended by  appellant  that  the  admission  of 
Bucb  testimony  prejudiced  the  minds  of  the 
Jury  against  the  defendant  and  that  it  is  a 
well-settled  rule,  in  a  damage  suit  similar  to 
the  one  at  bar,  that  the  plaintiff  cannot  in- 
troduce evidence  showing  that  the  defendant 
was  drunk  at  the  time  he  assaulted  the 
plaintiff  and  that  defendant  assaulted  other 
persons  before  and  after  the  acts  complain- 
ed of. 

The  evidence  shows  that  the  defendant 
was  intoxicated  at  the  time  in  question,  and 
that  he  was  pursuing  a  riotous,  belligerent 
boisterous,  and  drunken  line  of  conduct. 
The  plaintiff  Introduced  evidence  to  show 
that  the  defendant  at  the  time  he  made  the 
assault  was  In  a  state  of  intoxication.  The 
defendant  denied  that  he  was  intoxicated, 
and  there  is  a  substantial  conflict  in  the 
evidence  upon  both  of  said  Issues.  The  evi- 
dence Introduced  and  objected  to  as  to  de- 
fendant's   conduct    tended    to     corroborate 


plaintiff's  evidence  as  to  defendant's  intoxi- 
cation. It  was  competent  to  show  that  the 
defendant  was  intoxicated,  and  that  be  was 
in  a  belligerent  frame  of  mind,  and  that  be 
had  assaulted  persons  immediately  before 
and  after  the  assault  committed  upon  the 
plaintiff.  It  was  held,  in  Bagley  v.  Mason, 
69  Vt  175,  37  AU.  287,  that  In  an  action  for 
assault  and  battery,  which  defendant  denies, 
not  only  the  fact  of  his  drunkenness  at  tbe 
time,  but  the  extent  and  effect  thereof,  are 
admissible  to  increase  the  probability  of  bis 
having  committed  the  assault  The  rule  in 
regard  to  allowing  similar  circumstances,  or 
tbe  evidence  of  them,  to  be  introduced  on  a 
trial,  Is  stated  in  17  Cyc.  p.  283,  as  follows: 
'That  a  fact  existed  or  event  occurred  at  a 
particular  time  cannot  be  shown  by  evi- 
dence that  another  fact  existed  or  event  oc- 
curred at  another  time,  Imless  the  two  facts 
or  occurrences  are  connected  in  some  special 
way,  indicating  a  relevancy  beyond  mere 
similarity  in  certain  particulars." 

An  Issue  was  also  raised  as  to  who  was 
the  aggressor  in  the  assault  in  question. 
The  fact  that  the  defendant  was  Intoxicated 
and  in  a  belligerent  frame  of  mind  at  the 
time  he  assaulted  the  defendant  and  the 
fact  that  he  had  assaulted  another  person  a 
short  time  prior  to  the  assault  on  tbe  re- 
spondent and  had  also  assaulted  another 
person  a  short  time  thereafter,  were  comjje- 
tent  to  show  defendant's  belligerent  frame  of 
mind,  and  the  court  did  not  err  in  admitting 
evidence  of  those  acts  and  evidence  that  he 
was  Intoxicated  at  the  time. 

It  was  held,  in  Eifers  v.  WooUey,  116  N. 
7.  294,  22  N.  E.  648,  that  in  «in  action  to 
recover  damages  for  assault  and  battery,  all 
the  circumstances  immediately  connected 
with  the  transaction,  tending  to  exhibit  and 
explain  the  motive  of  the  defendant  are 
competent  for  the  purpose  of  showing  wheth- 
er he  acted  maliciously  or  in  an  honest  be- 
lief that  he  was  Justified  lit  what  he  did. 

In  Lee  t.  Longwell,  136  Mich.  458,  99  N. 
W.  379,  which  was  an  action  for  an  assault 
it  was  held  as  follows:  It  is  dear  that  if 
the  testimony  was  competent  as  tending  to 
show  the  disposition  of  the  defendant  time 
was  not  important  and  the  ruling  was  not 
erroneous  on  that  ground. 

In  the  case  at  bar  the  cross-examination 
of  the  defendant  upon  tbe  questions  both  of 
his  intoxication  and  other  altercations  im- 
mediately preceding  and  following  the  as- 
sault In  question  were  permitted  without 
objection,  and  those  two  questions  involve 
the  principal  Issue  raised  in  tbe  case  at 
bar  upon  the  probability  of  the  assault 
There  was  no  queatlon  about  the  assault,  al- 
though the  defendant  denied  it  and  claim- 
ed that  he  acted  in  self-defense;  but  the 
condition  of  the  plaintiffs  face  after  the  as- 
sault clearly  shows  that  he  had  been  seri- 
ously assaulted.    Other  witnesses  who  were 
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present  and  saw  the  acts  of  defendant  tes- 
tified that  be  was  tbe  aggressor.  We  think 
the  court  did  not  err  In  admitting  such  evi- 
dence. 

Finding  no  error  in  the  record,  the  Judg- 
ment must  be  affirmed,  and  it  Is  so  ordered. 
Costs  awarded  to  respondent. 


STEWA&T,  O.  J., 
cur. 


and  AIL8HIE,  J.,  con- 


c;::  Idaho,  301) 

JOT  T.  GIFFORD,  Secretary  of  State. 
(Supreme  Conrt  of  Idaho.    July  11,  1912.) 

rSyHaftiM  by  the  Cmtrt.) 

1.  JuDOKs   (I  7*)— Tebm— StaIdtobt  Pboti- 

SIOIT. 

Under  tbe  provisions  of  section  8  of  the 
art  of  the  Legislature,  approved  January  19, 
1911  (Seas.  Laws  1911,  p.  4),  authoriEing  the 
appointment  of  an  additional  judge  for  the 
Third  judicial  district  "to  hold  office  until  the 
next  general  election  for  district  judges  and 
until  his  successor  is  elected  and  qualified," 
Mi  that,  where  the  first  appointee  of  the  Got- 
emor  reugned  his  office  before  the  next  gener- 
al election,  and  the  Governor  made  another  and 
further  appointment  to  fill  the  vacancy,  such 
subsequent  appointee  takes  the  office  subject  to 
the  same  provisions  as  the  original  appointee, 
and  will  be  entitled  "to  hold  the  office  until  the 
next  general  election  for  district  judges  and 
until  his  successor  is  elected  and  qualified." 

[Ed.  Note.— For  other  .  cases,  see  Judges, 
Cent  Dig.  {|  24-28;   Dec.  Dig.  {  7.»] 

2.  Appointusnt  of  Distbict  JtrDOK— Tebm 
or  OmcE. 

As  to  whether  or  not  an  appointee  to  fill 
a  vacancy  in  the  office  of  district  judge,  where 
tbe  judge  bad  been  duly  and  regularly  elected 
under  the  general  statute,  would  hold  the  office 
until  tbe  next  general  election  for  district 
judges  or  only  until  tbe  next  general  biennial 
election  for  tbe  election  of  state  and  county 
officers  generally,  qiuere. 

Original  proceeding  by  Charles  L.  Joy 
against  WUfred  L.  Oifford  for  writ  of  man- 
damns.  Alternative  writ  quashed  and  de- 
morrec  to  the  petition  sustained,  and  pro- 
ceeding dismissed. 

Frank  Mattln  and  S.  E.  Blaine,  of  Boise, 
for  plaintiff.  D.  0.  McDongall,  Atty.  Gen., 
J.  H.  Peterson,  Asst.  Atty.  Gen.,  and  B.  O. 
Davis,  of  Boise,  for  defendant. 

AILSHIB,  J.  This  Is  an  application  for 
a  writ  of  mandate  to  the  Secretary  of  State 
to  command  bim  to  file  the  nomination  of 
Charles  P.  McCarthy  as  a  candidate  for  dis- 
trict judge  of  the  Third  district.  The  Sec- 
retary declined  to  file  the  nomination  for 
tbe  reason  that  he  claims  there  is  no  election 
to  be  held  this  year  for  the  election  of  dis- 
trict Judges.  Tbe  Eleventh  session  of  the 
Leglslatnre  passed  an  act  which  was  ap- 
proved by  the  Governor  on  tbe  19th  day  of 
Janoaiy,  1911,  for  an  additional  district 
Judge  for  tbe  Third  Judicial  district,  and 
section  3  of  tbe  act  provides  as  follows: 
"That  the  Governor  shall,  upon  the  passage 


and  approval  of  this  act,  appoint  such  addi- 
tional district  Judge  for  the  Third  Judicial 
district,  to  hold  office  until  the  next  general 
election  for  district  judges,  and  until  his 
successor  Is  elected  and  qualifled,  and  said 
Judge  shall  receive  the  salary  and  perform 
the  duties  of  a  district  Judge  for  said  dis- 
trict." In  pursuance  of  the  provisions  of 
this  act,  the  Governor  immediately  appoint- 
ed John  F.  MacLane  to  the  office  of  district 
Judge  for  the  Third  district,  and  the  ap- 
pointee thereupon  qualified  and  entered  up- 
on the  duties  of  tbe  office  and  continued  to 
discharge  tbe  duties  of  district'  Judge  until 
the  27th  day  of  January,  1912,  and  upon  the 
latter  date  resigned  the  office.  The  Governor 
immediately  appointed  Charles  P.  McCarthy 
to  the  office  of  district  Judge  to  fill  the  va- 
cancy caused  by  the  resignation  of  Judge 
MacLane.  On  June  28,  1912,  and  during  of- 
fice hours,  the  petitioner  herein,  Charles  L. 
Joy,  presented  to  the  defendant,  the  Secre- 
tary of  State,  at  bis  office  in  tbe  Capitol 
buUding,  a  nomination  paper  in  due  and  reg- 
ular form  nominating  Judge  McCartlty  as  a 
candidate  for  tbe  office  of  district  Judge  for 
the  Third  district  to  be  voted  for  at  the  pri- 
mary election  to  be  held  July  30,  1912.  The 
fees  were  dlily  tendered,  and  thereupon 
Judge  McCarthy  presented  to  the  Secretary 
of  State  his  written  acceptance  of  such  nom- 
ination in  conformity  with  the  primary  elec- 
tion law.  Tbe  Secretary  declined  to  file  the 
nomination  on  the  ground  that  there  Is  no 
authority  for  electing  a  district  Judge  at 
the  1912  election,  and  contends  that  Judge 
McCarthy  holds  the  office  until  the  regular 
election  for  the  election  of  district  Judges 
in  1914. 

Section  11,  art.  5,  of  the  Constitution,  pro- 
vides that  the  term  of  office  of  district  Judges 
shall  be  four  years.  Section  6  of  article  4 
of  the  Constitution  provides  that:  "If  the 
office  of  a  Justice  of  the  Supreme  Court  or 
district  court.  Secretary  of  State,  State  Audi- 
tor,. State  Treasurer,  Attorney  General,  or 
superintendent  of  public  instruction  shall  be 
vacated  by  death,  resignation  or  otherwise. 
It  shall  be  the  duty  of  the  Governor  to  fill 
the  same  by  appointment,  and  the  appointee 
shall  hold  bis  office  until  his  successor  shall 
be  elected  and  qualified  in  such  manner  as 
may  be  provided  by  law." 

Section  320  of  the  Revised. Codes  provides 
for  filling  vacancies  in  certain  offices  as  fol- 
lows: "All  vacancies  in  any  state  office,  and 
in  the  Supreme  and  district  courts,  unless 
otherwise  provided  for  by  law,  shall  be  filled 
by  appointment  by  the  Governor,  until  the 
next  general  election  after  such  vacancy  oc- 
curs, when  such  vacancy  shall  be  filled  by 
election." 

Section  350  of  tbe  Revised  Codes  provides 
that:  "At  C  e  general  election,  A.  D.  1910, 
and  every  alternate  year  thereafter,  there 
shall  be  elected  one  Judge  of  the  Supreme 
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Court,  and  at  said  general  election,  and  every 
fourth  year  thereafter,  there  shall  be  elected 
In  each  Judicial  district  of  the  state,  one  dis- 
trict Judge." 

Counsel  for  the  Secretary  of  State  argue 
that  there  Is  no  general  election  in  1912  for 
district  Judges,  and  that  the  words  "gen- 
eral election,"  as  employed  In  section  320  of 
the  Revised  Codes,  above  set  out,  have  ref- 
erence to  the  general  election  at  which  can- 
didates are  elected  for  the  particular  office 
which  becomes  vacant,  and  that  it  does  not 
refer  to  the  general,  biennial  state  election 
held  for  the  election  of  state  and  county  offi- 
cers generally.  In  support  of  this  contention, 
counsel  cite  McGee  v.  Gardner,  3  S.  D.  553, 
54  N.  W.  606;  State  ex  rel.  Fish  v.  Howell, 
Sec'y  of  State,  59  Wash.  492,  110  Pac.  386; 
People  V.  Budd,  114  Cal.  168,  45  Pac.  1060, 
34  L.  R.  A.  46;  Matthews  v.  Shawnee  Coun- 
ty, 34  Kan.  606,  9  Pac.  765;  State  v.  Philips, 
30  Fla.  579,  11  South.  922. 

[2]  As  we  view  the  question  presented  to 
us  in  this  case,  it  is  unnecessary  for  the 
court  to  pass  upon  the  broad  general  ques- 
tion as  to  whether  or  not  an-  appointment 
to  fill  a  vacancy  in  the  office  of  district  Judge 
holds  only  until  the  following  general  bien- 
nial election  la  the  state,  or  holds  until  the 
general  election  at  which  district  Judges  are 
elected  throughout  the  state  for  their  full 
terms.  In  view  of  the  provisions  of  our  Con- 
stitution and  various  statutes  bearing  on 
the  question,  we  doubt  the  soundness  of  de- 
fendant's position,  and  are  not  inclined  at 
this  time  to  commit  the  court  on  this  ques- 
tion, and  therefore  reserve  it  for  considera- 
tion at  such  time  as  it  may  squarely  arise. 

[1]  The  office  herein  sought  to  be  filled  by 
election  was  created  by  an  independent  act 
of  the  Legislature  and,  that  act  provided 
by  section  3,-  supra,  the  method  of  filling  the 
office  "until  the  next  general  election  for  dis- 
trict Judges,  and  until  his  successor  is  elect- 
ed and  qualified."  To  our  minds  this  provi- 
sion of  the  statute  is  conclusive  of  the  ques- 
tion here  raised.  This  act  is  subsequent  to 
all  the  provisions  of  the  statute  with  refer- 
ence to  the  appointment  of  officers  and  fill- 
ing vacancies,  and  it  specially  provides  that 
the  appointee  of  the  Governor  shall  hold 
the  office  untU  the  "next  general  election  for 
district  Judges."  That  election  will  be  the 
general  biennial  election  in  1914.  It  was 
agreed  on  the  oral  argument  that  if  Judge 
MacLane,  the  first  appointee,  had  remained 
on  the  bench,  there  would  be  no  question 
but  that  his  term  would  not  expire  until  the 
general  biennial  election  in  1914,  and  until 
his  successor  migat  be  elected  at  such  elec- 
tion and  subsequently  qualify.  It  is  urged, 
however,  that  Judge  McCarthy,  who  was  ap- 
pointed to  fill  the  vacancy  caused  by  the  res- 
ignation of  Judge  MacLane,  is  In  some  way 
and  by  some  process  limited  by  the  general 
statutes  with  reference  to  appointments  to 


fill  vacancies.  That  contention  is  not  thought 
to  be  sound.  The  appointment  is  to  fill  the 
same  office  created  by  the  Legislature,  and 
is  made  by  the  same  officer  authorized  by 
the  Legislature  to  make  the  appointment, 
and  the  power  of  appointment  conferred  on 
the  Governor  is  not  exhausted  by  one  ap- 
pointment or  two  appointments  or  any  num- 
ber of  appointments  until  the  term  specified 
by  section  3  of  the  act  expires,  namely,  "un- . 
til  the  next  general  election  for  district 
Judges  and  until  his  successor  is  elected  and 
qualified."  Although  Judge  McCarthy  is 
appointed  on  account  of  the  vacancy  caused 
by  the  resignation  of  Judge  MacLane,  it  is 
still  true  that  he  is  appointed  to  satisfy 
the  demands  and  requirements  of  the  spe- 
cific act  creating  this  office.  We  conclude, 
therefore,  that  Judge  McCarthy's  appoint- 
ment holds  until  the  next  general  election 
for  district  Judges,  namely,  the  general  bien- 
nial election  to  be  held  in  1914  and  "until 
his  successor  is  elected  and  qualified." 

For  the  foregoing  reasons,  the  writ  must 
be  quashed,  and  the  proceeding  Is  hereby 
dismissed. 

SULLIVAN,  J.,  concurs. 

(22  Idaho,  2S3) 
SEA  WELL  V.  GIFFORD,  Secretary  of  State. 
(Supreme  Court  of  Idaho.    July  10,  1912.) 

(Syllalui  ly  the  Covrt.) 

1.  States  (§  73*)— Officebs— Office  Hours. 

Under  the  proviEioDs  of  section  339,  Rev. 
Codes,  the  secretary  is  required  to  keep  his 
office  open  for  the  transaction  of  business  from 
10  a.  m.  until  4  p.  m.,  except  upon  holidays. 

[Ed.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  f  74;   Dec.  Dig.  S  73.*] 

2.  Elections  (§  128*)— Pbimaby  Electionb— 
Cebtificate    or    Nomination  —  Tuis    fok 

FlUNO. 

The  provisions  of  the  election  laws,  as 
amended  by  Direct  Primary  Law  (Sess.  Laws 
of  1909,  p.  197)  I  5,  requires  a  certificate  of 
nomination  to  be  filed  with  the,  secretary  of 
state  at  least  30  days,  and  not  more  than  60 
days,  prior  to  the  primary  to  be  held  to  nom- 
inate candidates  for  such  office;  and  a  certifi- 
cate presented  for  filing  29  days  before  the 
election  cannot  be  legally  filed  by  the  secretary 
of  state. 

[Ed.  Note. — For  other  cases,  see  Elections. 
Cent  Dig.  %  118;   Dee.  Dig.  i  126.*] 

3.  Elections  (§  126*)— Pbimabt  Elections. 
— Certificate    of    Nomination — Time    for 

FiLINO. 

The  provisions  of  that  statute  are  manda- 
tory. 

[Ed.  Note.— For  other  cases,  see  Elections,. 
Cent.  Dig.  f  118;   Dec.  Dig.  §  126.*] 

4.  Elections  (|  126*)- Pbimaby  Elections 
— Cebtificate  of  Nomination  —  Time  for 
Filing. 

Under  said  statute,  at  least  30  days  must 
intervene  between  the  date  of  the  filing  and  the 
date  of  the  primary. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  |  118;  Dec.  Dig.  §  126.*] 
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5.  Time  (|  9* )— Excluding  Last  Day— Pei- 
MAiiY  Elections— Cebtiticaxb  of  Nomina- 
tion-Filing. 

Section  11  of  the  Rev.  Codes  provides  that 
a  holiday  shall  be  excluded,  when  it  ia  the  last 
day  in  which  any  act  provided  by  law  ia  to  be 
done,  and  section  12  refers  to  an  act  which  is 
to  be  done  upon  a  particular  day^  and  said 
sections  have  no  application  to  this  case,  as 
the  election  law  requires  nomination  papers  to 
be  filed  at  least  30  days  prior  to  the  date  of  the 
primary,  and  such  paper  cannot  be  legally  filed 
-within  such  30-day  period. 

(Ed.  Note.— For  other  cases,  see  Time,  Cent 
Dig.  {{  11-32;    Dec.  Dig.  i  9.*] 

6.  Time  (§  9*) —Excluding  Dats— Pbima- 
BiEs  —  Acceptance  of  Nomination  —  Pil- 
ing. 

Under  the  provisions  of  section  10  of  the 
direct  primary  law,  the  time  for  filing  an  ac- 
ceptance of  nomination  by  a  candidate  is  com- 
puted by  excluding  the  first  day  and  including 
the  last  day,  unless  the  last  day  is  a  holiday, 
in  which  case  it  is  also  excluded,  and  the  can- 
didate has  until  the  following  legal  day  to  file 
his  acceptance. 

[Ed.  Note. — For  other  cases,  see  Time,  Cent. 
Dig.  {§  11-32;  Dec.  Dig.  {  9.*] 

Original  application  by  John  L.  Seawell 
for  a  writ  of  mandate,  oommandlng  Wilfred 
li.  Gifford,  Secretary  of  State,  to  receive  and 
file  a  certificate  of  nomination.  Application 
denied. 

Frank  Martin,  J.  R.  Smead,  and  W.  A. 
Ricks,  all  of  Boise,  for  plaintiff.  D.  C.  MC- 
Dongall,  Atty.  Gen.,  and  J.  H.  Peterson, 
AsBt  Atty.  Gen.,  for  defendant. 

SULLIVAN,  J.  This  Is  an  original  appli- 
cation by  the  plaintiff,  John  L.  Seawell,  for 
a  writ  of  mandate  to  compel  the  secretary 
of  state  to  file  bis  nomination  paper,  nom- 
inating said  Seawell  to  the  office  of  Repre- 
sentative in  Congress,  and  to  be  voted  on  at 
tbe  primary  election  on  the  SOtb  day  of 
•Tuly,  1912.  The  facts  are  substantially  as 
follows:  On  the  29th  of  June,  1912,  at  about 
the  hour  of  4  p.  m.,  the  petitioner  called  up 
the  secretary  of  state's  office  by  phone  and 
requested  that  the  office  be  kept  open  for 
from  15  to  20  minutes;  that  about  half  aft- 
er 4  o'clock  the  petitioner  and  one  Pike  pre- 
sented tbemselves  at  the  office  of  the  secre- 
tary of  state  prepared  to  file  said  nomina- 
tion papers,  but  found  the  office  closed. 
I^ter  on  the  same  day  petitioner  accosted 
the  depnty  of  said  defendant  on  tbe  streets 
of  Boise,  and  later  saw  the  secretary  in  tbe 
capitol  building,  and  requested  the  filing  of 
his  nomination  paper.  On  tbe  following 
day,  to  wit,  June  30th,  that  being  Sunday, 
between  tbe  hours  of  10  a.  m.  and  4  p.  m., 
the  petitioner  presented  himself  at  the  office 
of  defendant  with  the  Intention  of  asking 
to  have  said  paper  filed ;  but  the  office  was 
closed,  on  tbe  1st  day  of  July,  the  petition^ 
er  again,  in  company  with  said  Pike,  pre- 
sented said  paper  to  the  defendant  and  ten- 
dered tbe  filing  fee.  The  defendant  declined 
to  file  tbe  paper,  on  the  ground  that  the 
time  fo"  filing  same  had  expired. 


[1]  Under  tbe  provisions  of  section  339, 
Rev.  Codes,  tbe  secretary  of  state  Is  requir- 
ed to  keep  his  office  open  for  tbe  transaction 
of  business  from  10  a.  m.  to  4  p.  m.,  except 
upon  holidays;  and  no  question  Is  raised  In 
this  case  as  to  tbe  defendant's  refusal  to 
receive  said  paper  after  4  o'clock  in  the  aft- 
ernoon of  tbe  29th  of  June,  1912,  as  bis  of- 
fice was  locked  at  that  time,  and  no  further 
business  received. 

[2-4]  The  primary  election  for  tbe  year 
1912  will  be  held  on  the  30th  day  of  July, 
and  tbe  statute  relating  to  the  filing  of  nom- 
inations to  be  voted  upon  at  said  primary 
is  section  5  of  tbe  election  laws,  as  amended 
by  Sess.  Laws  of  1909,  p.  197,  and  In  part 
is  as  follows:  "Each  candidate  for  office, 
or  some  qualified  voter  In  his  behalf,  shall 
file  a  nomination  paper  in  the  proper  office, 
as  herein  provided,  at  least  thirty  days,  and 
not  more  than  sixty  days,  prior  to  the  pri- 
mary to  be  held  to  nominate  candidates  for 
such  office.  In  substantially  the  following 
form." 

The  question  is  then  directly  presented  as 
to  what  Is  tbe  latest  day,  under  the  statute, 
upon  which  certificates  of  nomination  can  be 
filed.  Counsel  for  petitioner  contends  that 
such  papers  may  be  filed  on  the  first  day  of 
tbe  30-day  period  commencing  prior  to  the 
30th  of  July ;  and  that,  if  said  first  day  of 
the  30-day  period  comes  on  Sunday  or  a  le- 
gal holiday,  then  said  papers  may  be  filed 
tbe  day  following  such  holiday.  It  Is  con- 
tended by  counsel  for  the  defendant  that  tbe 
words  "at  least  thirty  days  ♦  •  •  prior 
to  the  primary"  mean  that  the  time  would 
expire  on  the  29tb  day  of  June,  at  the  close 
of  office  hours  on  that  day;  and  that  tbe 
meaning  of  tbe  statute  is  that  full  30  days 
must  elapse  between  the  closing  of  the  nom- 
inations and  the  morning  of  the  primaries. 
Under  tbe  latter  contention.  It  was  claimed 
that  there  are  29  days  in  July  preceding  the 
SOtb  of  that  month,  the  date  the  primary  is 
to  be  held,  and  it  would  require  the  last 
day,  or  30tb,  of  June  to  make  the  30-day 
period ;  and  that  tbe  29tb  day  of  June  was 
the  last  day  upon  which  nomination  papers 
could  be  received  and  filed  by  the  defendant. 

Said  section  of  tbe  statute  provides  that 
such  papers  must  be  filed  at  least  30  days 
prior  to  tbe  primary  election.  Now,  if  such 
papers  must  be  filed  30  days  prior  to  the 
day  of  election,  they  cannot  be  legally  filed 
within  the  30  days  next  preceding  the  date 
of  election.  In  other  words,  they  must  be 
filed  "without"  that  period,  and  not  "with- 
in" It.  That  is  the  reasonable  construction 
of  said  statute;  in  fact,  it  is  too  plain  to 
require  construction.  If  an  act  must  be 
done  30  days  prior  to  a  certain  day,  If  It  is 
done  within  that  30-day  period,  it  certainly 
is  not  done  30  days  prior  to  tbe  commence- 
ment of  such  period.  If  the  secretary  of 
state  had  received  and  filed  said  nomination 
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Daper  on  Snnday,  the  30th  day  of  June,  or 
on  Monday,  the  Ist  day  of  July,  tsunday  be- 
ing a  legal  holiday,  It  would  not  have  been 
filed  at  least  30  days  prior  to  the  date  of 
the  primary  election. 

It  is  contended  by  counsel  for  the  plaintiff 
that  Sunday,  the  30th  of  June,  was  the  last 
day  upon  which  nominations  could  be  filed, 
and.  Inasmuch  as  that  day  fell  upon  Sunday, 
the  time  would  then  be  extended  until  and 
Including  Monday,  July  Ist  If  this  view  is 
taken,  the  positive  provision  of  said  statute 
would  be  ignored;  for,  if  it  were  filed  on 
Sunday,  it  would  be  only  29  days  prior  to 
the  date  of  the  election,  and,  if  filed  on  Mon- 
day, only  28  days  prior  thereto. 

[5]  As  to  the  method  of  computing  time 
under  the  statute,  section  11  of  the  Kev. 
Codes  is  as  follows:  "The  time  In  which  any 
act  provided  by  law  is  to  be  done  is  comput- 
ed by  excluding  the  first  day,  and  including 
the  last,  unless  the  last  day  is  a  holiday,  and 
then  it  is  also  excluded." 

Section  12,  Rev.  Codes,  is  as  follows: 
"Whenever  any  act  of  a  secular  nature,  other 
than  a  work  of  necessity  or  mercy,  is  ap- 
pointed by  law  or  contract  to  be  performed 
upon  a  particular  day,  which  day  falls  upon 
a  holiday,  such  act  may  be  performed  upon 
the  next  business  day,  with  the  same  effect 
as  if  it  had  been  performed  upon  the  day 
appointed." 

Those  sections  refer  to  the  time  in  which 
an  act  provided  by  law  is  to  be  done.  Sec- 
tion 11  provides  that  a  holiday  shall  be  ex- 
cluded when  It  Is  the  last  day  of  the  time 
"in  which  any  act  provided  by  law  is  to  be 
done,"  and  section  12  refers  to  an  act  which 
is  ai^Mlnted  to  be  done  "upon"  a  particular 
day.  In  the  case  under  consideration,  how- 
ever, the  statute  does  not  fix  the  day  upon, 
or  the  time  within,  which  the  certificate  is 
to  be  filed,  but  declares  that  it  shall  be  filed 
"at  least  thirty  days"  prior  to  the  day  of 
the  primary  election;  and  to  bold  that  it 
could  be  filed  29  or  28  days  prior  to  such 
date  would  be  a  clear  disregard  of  the  plain 
provisions  of  said  statute. 

It  was  held,  In  Griffin  v.  Dingley,  114  Cal. 
481,  46  Pac.  457,  under  an  election  statute 
which  provides  that  "certificates  of  nomina- 
tion required  to  be  filed  with  the  county 
clerks,  or  with  the  derk  or  secretary  of  the 
legislative  body  of  any  city  or  town,  shall  be 
filed  not  more  ttian  fifty  nor  less  than  thirty 
days  before  the  day  of  election,  when  the 
nomination  is  made  by  the  convention,"  that, 
where  the  last  day  on  which  the  certificate 
could  be  filed  ordinarily  falls  on  Sunday  or 
a  legal  holiday,  the  certificate  must  be  filed 
on  the  day  prior,  to  be  in  time. 

In  State  ex  rel.  Anderson  v.  Falley,  9  N. 
D.  464,  83  N.  W.  913,  it  was  held  that,  where 
a  certificate  of  nomination  was  to  be  filed 


by  the  secretary  of  state  not  less  than  30 
days  before  the  election,  If  filed  29  days  i>c- 
fore  the  election,  it  was  too  late,  and  that 
the  statute  In  that  regard  Is  mandatory,  and 
the  fact  that  the  30th  day  before  the 
election  fell  on  Sunday  would  not  change 
this  rule,  and  that  that  section  of  the  North 
Dakota  statute  (corresponding  to  section  11 
of  our  Rev.  Codes,  above  quoted),  ^elating 
to  excluding  holidays,  has  no  application  to 
an  election  case. 

[6]  It  Is  suggested  by  counsel  that  section 
10  of  said  direct  primary  law  provides  that 
within  6  days  after  said  nominating  papers 
shall  have  been  filed,  if  for  a  county  oflSce, 
and  within  10  days  for  any  other  office,  there 
shall  be  filed  an  acceptance  of  said  nomina- 
tion; and  that  some  question  has  been  rais- 
ed as  to  the  time  allowed  to  the  candidate 
to  accept  the  nomination,  and  whether,  if  the 
last  day  for  filing  acceptance  falls  upon  a 
legal  holiday,  the  candidate  has  .until  the 
following  day  to  file  his  acceptance.  That 
section  of  the  statute  provides  that  a  certain 
act  must  be  done  within  5  days  or  vHthin  10 
days,  and  is  different  from  the  provisions  of 
section  5  of  said  act,  which  provides  that  an 
act  must  t>e  done  outside  of  30  days,  or  30 
days  prior  to  the  day  of  the  primary  elec- 
tion; that  is,  30  days  must  intervene  be- 
tween the  date  of  the  election  and  the  date 
of  filing  the  nomination.  The  time  in  which 
said  acceptance  is  to  be  filed  comes  within 
the  provisions  of  said  section  11,  Rev.  Codes, 
as  the  time  fixed  is  within  6  days  after  said 
nominating  paper  shall  have  been  filed  that 
the  county  officer,  or  within  10  days  that 
any  other  officer,  shall  file  his  acceptance; 
and,  under  the  provisions  of  said  section,  an 
act  to  be  done  "within"  a  certain  time,  the 
time  Is  computed  by  excluding  the  first  day 
and  Including  the  last,  unless  the  last  day  is 
a  holiday.  In  which  case  it  is  also  excluded. 
Therefore,  In  filing  an  acceptance,  if  the 
last  day  for  filing  the  same  falls  on  a  legal 
holiday,  that  day  is  excluded,  and  the  candi- 
date has  until  the  following  legal  day  to 
file  his  acceptance. 

We  therefore  conclude,  under  the  provi- 
sions of  said  section  5  of  the  election  laws, 
that  a  nomination  paper  must  be  filed  with 
the  secretary  of  state  at  least  30  days  prior 
to  the  primary  election,  and  that,  as  said 
nomination  paper  was  not  presented  for  fil- 
ing at  least  30  days  prior  to  the  30th  day 
of  July,  1912,  the  day  fixed  for  holding  the 
primary  election,  the  defendant,  as  secretary 
of  state,  was  Justified  in  refusing  to  file  said 
nomination  paper.  The  writ  is  therefore  de- 
nied. 

AIIiSHIB,  J.,  concurs.  STEWART,  C.  J., 
did  not  sit  at  the  hearing,  and  took  no  part 
in  the  decision. 
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COAST  LUMBER   CO.  v.  ^SITNA 

LIFE  INS.  CO. 

tSnpreme  Court  of  Idaho.     July  8,  1012.) 

Byllahu*  hy  the  Court.) 

1.  IRBURARCB   (§   513*)— LlABIUTT   Or    INSXIB- 

EB— Employers'  Liability  Insubancb. 
Where  a  contract  for  insurance  against 
bodily  injury  and  death,  accidently  suffered, 
provides  a  limitation '  of  $5,000  as  the  comiw 
ny's  liability  for  loss  on  account  of  an  accident 
resalting  in  bodily  injury  or  death,  for  each 
person,  and  likewise  provides  that  the  compa- 
ny will  pay  the  expense  of  litigation  in  addi- 
tion to  the  sum  limited,  and  also  provides  that, 
if  the  company  shall  elect  to  pay  the  assnr^ 
the  sum  limited,  it  shall  not  be  liable  for  fur- 
ther expense  of  litigation  after  payment  shall 
have  been  made,  and  also  further  provides  that, 
in  case  suit  is  brought  against  the  assured  to 
enforce  a  claim  for  damages  on  account  of  acci- 
dent, the  company  will,  at  its  own  cost,  defend 
sudi  suit,  and  sncb  company  exercises  its  op- 
tisn  and  defends  a  suit,  such  company  Is  liable 
for  ail  costs  and  expenses  in  such  action,  both 
in  the  trial  and  appellate  courts. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  {  513.»] 

2.  IRSDBANCE  (f  168*)— LIABILITY  OF  iRSXmKB 

— EiTFLOTZBa'  Liability  Insubancb. 

The  covenant  "to  pay  the  expense  of  liti- 
gation," and.  also,  "the  company  will,  at  its 
own  cost,  defend  such  suit  in  the  name  and  on 
behalf  of  the  assured,"  are  clear  and  express 
promises,  and  an  agreement  on  the  part  of  the 
insurance  company  that  the  company  will  pay 
the  costs  incurred  in  defending  a  suit  for  dam- 
ages against  tho  assured,  where  payment  of  the 
sum  insured  is  lefosed  by  the  insurance  com- 
pany. 

lEA.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {  325;  Dec  Dig.  |  168.*] 

3.  Insubancb  (i  513*)— Extent  of  Ll&bilitt 
—"Costs  and  Expenses." 

"Costs  and  expenses,"  as  used  in  the  con- 
tract of  insurance  involved  in  this  case,  is  the 
amount  paid  counsel  and  witnesses,  and  court 
costs,  and  all  costs,  including  the  taxable  costs 
recovered  by  the  plaintiff  in  such  suit 

(Ed.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  {  513.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1633-1640;   vol.  8,  p.  7620.] 

4.  Insubancb  (|  613*)— Extent  of  Liability 

— E^KPLOTBBS'     LlABIUTT    INSUBANCE— IN- 
TBBEST. 

Where  an  action  is  brought  to  recover 
damages  sustained  under  a  life  insurance  poli- 
cy insuring  against  Injuries  and  death,  and  a 
defense  is  made  by  the  insurance  company  on 
behalf  of  the  assured,  and  such  action  is  con- 
tested and  tried  in  the  district  court,  and  there- 
after appealed  to  the  Supreme  Court,  where 
snch  judgment  is  affirmed,  the  assured  cannot 
recover  from  the  insurance  company  interest 
on  the  amount  of  insurance  for  the  period  dur- 
ing which  said  judgment  is  being  contested 
through  the  appellate  court,  and  until  such 
judgment  is  paid  by  the  insurance  company  up- 
on affimumce,  as  part  of  the  costs  and  ex- 
penses of  snch  litigation. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec  Dig.  i  513.*] 

Appeal  from  District  Conrt,  Ada  County; 
John  F.  MacLane,  Judge. 

Action  tiy  the  Coast  Lumber  Company 
against  tbe  JEtna  Life  Insurance  Company. 
From  a  judgment  for  defendant,  plalntljE  ap- 


peals.    Reversed  and   remanded,   with   di- 
rections. 

A.  A.  Fraser  and  R.  R.  Wedekind,  both 
of  Boise,  for  appellant  Richards  &  Haga, 
of  Boise,  for  respondent 

STEWART,  C.  J.  On  the  14th  day  of 
April,  1909,  Charles  N.  Maw  recovered  a 
judgment  against  the  appellant  for  personal 
injuries  for  the  sum  of  $12,500,  with  inter- 
est thereon  at  tbe  rate  of  7  per  cent  per  an- 
num until  paid,  together  with  costs  and  dis- 
bursements incurred  in  said  action,  amounting 
to  the  sum  of  $06.40.  An  appeal  was  taken 
from  said  judgment  to  the  Supreme  Court 
of  this  state,  and  said  judgment  was  affirm- 
ed on  the  18th  day  of  March,  1011,  and  the 
costs  on  the  appeal  were  assessed  at  the 
sum  of  $46.25.  On  the  18th  day*  of  May,. 
1911,  plaintiff  paid  such  judgment  In  fjall,. 
amounting  to  the  sum  of  $14,489.95. 

This  action  was  thereafter  commenced  l>y 
tbe  appellant  against  the  respondent,  for 
the  purpose  of  recovering  the  sum  of  $856, 
the  interest  accruing  npon  the  snm  of  $5,- 
000  for  two  years,  one  month,  and  fonr 
days,  the  period  expiring  between  the  date 
tbe  judgment  was  entered  on  the  14th  of 
April,  1009,  in  tbe  foregoing  case,  and  tbe 
payment  of  said  judgment  on  the  18tb  of 
May,  1011,  and  also  for  the  snm  of  $06.40, 
the  costs  upon  said  trial,  and  the  further 
sum  of  $46.25,  the  costs  of  appellant  In  said 
action. 

The  cause  was  tried  to  the  court  findings 
of  fact  made,  and  judgment  was  rendered 
in  favor  of  the  defendant  that  the  plaintiff 
take  nothing  by  its  complaint  This  appeal 
is  from  the  judgment 

This  action  Is  based  npon  an  Insurance 
policy  Issued  by  the  respondent  to  the  ap- 
pellant, which,  among  other  things,  con- 
tains the  following  provision:  "In  consider- 
ation of  the  warranties  of  the  assured  here- 
inafter set  forth  and  of  flfty-slx  and  no/100 
dollars  ($56.00)  estimated  premium,  the  2Et- 
na  Life  Insurance  Company  of  Hartford, 
Connecticut  [called  the  company],  does  here- 
by insure  the  Coast  Lumber  Co.  of  Boise, 
county  of  Ada,  state  of  Idaho  [called  the 
assured],  against  loss  or  expense  arising  or 
resulting  from  claims  upon  the  assured  for- 
damages  on  account  of  bodily  injuries  or 
death  accidently  sufTered,  by  reason  of  the 
operation  of  the  trade  or  business  described 
herein,  by  any  employ^  or  employes  of  the 
assured  while  within  tbe  factory,  shop,  or 
yards  described  herein,"  etc. 

This  insurance  is  subject  to  the  following 
conditions: 

"A.  The  company's  liability  for  loss  on 
account  of  an  accident  resulting  In  bodily 
injuries  to  or  in  the  death  of  one  person  is 
limited  to  five  thousand  dollars  ($5,000.00); 
and,  subject  to  the  same  limit  for  each  per- 
son, the  company's  total  liability  for  loss 
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on  account  of  any  one  accident  resulting  In 
bodily  Injuries  to  or  In  the  death  of  more 
than  one  person,  Is  limited  to  ten  thousand 
dollars  ($10,000.00).  The  company  •will, 
however,  as  provided  in  conditions  D  and  E, 
hereof,  pay  the  expense  of  litigation  in  ad- 
dition to  the  sum  herein  limited,  provided 
that  if  the  company  shall  elect  to  pay  the 
assured  the  sum  as  herein  limited,  it  shall 
not  be  liable  for  further  expenses  of  litiga- 
tion after  such  payment  shall  have  been 
made. 

"B.  This  policy  does  not  cover  loss  or  ex- 
pense arising  on  account  of  or  resulting 
from  injuries  or  death  to,  or  if  caused  by 
[here  follows  an  enumeration  of  the  risks 
not  assumed,  or  for  which  the  insurer  shall 
not  be  liable]. 

"C.  Upon  the  occurrence  of  an  accident 
'the  assured  shall  give  immediate  written 
notice  thereof  with  the  fullest  information 
'  obtainable  to  the  home  office  of  the  compa- 
ny at  Hartford,  CJonn.,  or  its  duly  author- 
ized agent.  If  a  claim  is  made  on  account 
of  such  accident  the  assured  shall  give  like 
notice  thereof  with  full  particulars.  The 
assured  shall  at  all  times  render  to  the 
company  all  co-operation  and  assistance  in 
his  power. 

"D.  If  thereafter  any  suit  is  brought 
against  the  assured  to  enforce  a  claim  for 
damages  on  account  of  an  accident  covered 
by  this  policy,  the  assured  shall  immediately 
forward  to  the  company's  home  office  every 
summons  or  other  process  as  soon  as  the 
same  shall  have  been  served  on  him,  and 
the  company  will,  at  Its  own  cost,  defend 
such  suit  in  the  name  and  on  behalf  of  the 
assured,  unless  the  company  shall  elect  to' 
settle  the  same  or  to  pay  the  assured  the 
indemnity  as  provided  for  in  condition  A 
hereof. 

"E.  The  assured,  whenever  requested  by 
the  company,  shall  aid  in  effecting  settle- 
ments, securing  the  Information  and  evi- 
dence, the  attendance  of  witnesses  and  in 
prosecuting  appeals,  but  the  -  assured  shall 
not  voluntarily  assume  any  liability,  or  in- 
terfere in  any  negotiation  for  settlement,  or 
in  any  legal  proceeding,  or  Incur  any  ex- 
l>ense,  or  settle  any  claim,  except  at  hig  ovm 
cost,  without  the  written  consent  of  the  com- 
pany previously  given,  except  that  the  assur- 
ed may  provide  at  the  company's  expense 
such  immediate  surgical  relief  as  is  impera- 
tive at  the  time  of  the  accident 

"F.  No  action  shall  lie  against  the  com- 
imny  to  recover  for  any  loss  or  expense  un- 
der this  policy  unless  it  shall  be  brought  by 
the  assured  for  loss  or  expense  actually 
sustained  and  paid  in  money  by  him  after 
actual  trial  of  the  issue,  nor  unless  such  ac- 
tion is  brought  within  ninety  days  after 
payment  of  such  loss  or  expense." 

It  Is  the  contention  of  the  appellant  that 
the  respondent  is  liable,  under  the  provisions 
of  the  foregoing  policy  of  Insurance:  First. 
For  loss  or  expense  arising  or  resulting  from 


claims  upon  the  assured  for  damages  on  ac-" 
count  of  bodily  injuries.  Second.  That, 
where  suit  is  brought  against  the  assured 
to  recover  damages  on  account  of  accidents 
covered  by  the  policy,  the  company  will  de- 
fend such  proceedings  at  Its  own  cost,  in  the 
name  and  on  behalf  of  the  assured,  or  settle 
the  same,  unless  it  should  elect  to  pay  the 
assured  the  indemnity  provided  for.  Third. 
That  the  Insurance  company  must  pay,  not 
only  the  sum  of  $5,000,  the  amount  limited 
by  the  policy,  but,  in  addition  thereto,  the 
expense  of  litigation,  as  provided  in  condi- 
tion A,  actually  sustained  and  paid  in  money 
by  him  after  actual  trial  of  the  issue,  as  pro- 
vided in  condition  F. 

[1]  The  right  of  the  plaintiff  to  recover  Is 
to  be  determined  by  the  language  used  in 
the  contract  of  insurance,  and  the  compen- 
sation depends  entirely  upon  the  covenants 
in  the  contract;  and  in  construing  such  con- 
tract the  general  rules  applicable  to  contracts 
generally  should  be  applied.  Rumford  Falls 
Paper  Co.  v.  Fidelity  &  Casualty  C!o.,  92  Me. 
574,  43  Atl.  503. 

Under  the  provisions  of  condition  A,  the 
respondent  company  agrees  to  pay  for  loss 
on  account  of  accident  resulting  in  bodily 
injuries  to  or  in  the  death  of  one  person  to  . 
the  extent  of  f5,000,  and  to  "pay  the  expense 
of  litigation  In  addition  to  the  sum  herein 
limited,  provided  If  the  company  shall  elect 
to  pay  the  assured  the  sum  as  herein  limited, 
it  shall  not  be  liable  for  further  expenses  of 
litigation  after  such  payment  shall  have  been 
made."  That'  is,  where  the  employe  brings 
an  action  against  the  assured,  the  company 
reserve?  the  right  to  pay  to  the  assured  the 
sum  named  in  the  policy,  and  by  so  doing 
is  relieved  from  any  expense  Incurred  in  the 
litigation  to  recover  a  greater  sum  than  the 
amount  specified  in  the  policy  and  paid.  If 
such  payment,  however,  Is  not  made  by  the 
Insurance  company,  then  the  company  agrees 
to  pay  the  expense  of  litigation  in  addition 
to  the  sum  limited  by  the  policy  of  insur- 
ance; and,  under  the  provisions  of  condi- 
tion C  of  the  policy,  when  an  accident  oc- 
curs, the  assured  is  required  to  give  written 
notice  to  the  insurance  company  or  its  agent, 
and,  if  claim  is  made  on  account  of  such  ac- 
cident, the  assured  is  required  to  give  no- 
tice of  the  particulars,  and,  under  the  provi- 
sions of  condition  D  of  the  contract,  if  there- 
after any  suit  is  brought  against  the  assur- 
ed to  enforce  a  claim  for  damages  on  ac- 
count of  an  accident  covered  by  the  policy, 
the  assured  is  required  to  notify  the  insur- 
ance company  as  soon  as  the  summons  or 
other  process  is  served,  and  the  Insurance 
company  agrees  to  defend  such  suit  'In  the 
name  and  on  behalf  of  the  assured  at  the 
cost  of  the  insurance  company,  unless  the 
company  elects  to  settle  the  same."  Under 
the  provisions  of  condition  E,  the  assured 
is  prohibited  from  assuming  any  liability, 
or  in  any  way  interfering  with  negotiation 
for  settlement,  or  any  legal  proceeding,  or 
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iocur  any  expense,  or  settle  any  claim,  ex- 
vept  at  its  own  cost,  wttbout  the  written 
assent  of  the  company.  Under  the  provl- 
kions  of  condition  F,  no  action  .shall  lie 
against  the  comimny  for  lots  or  expense,  un- 
less it  shall  be  brought  by  the  assured  for 
loss  or  expense  actually  sustained  and  paid 
in  money  by  him  after  actual  trial  of  the 
ittue,  nor  unless  such  action  is  brought  with- 
in 90  days  after  payment  of  such  loss. 

From  these  various  provisions,  it  is  appar- 
ent that,  where  an  accident  occurs,  the  as- 
sured sliall  give  notice  to  the  company ;  and, 
if  a  claim  Is  made  pn  account  of  such  acci- 
dent, notice  shall  also  be  given  to  the  com- 
pany by  the  assured;  and  thereafter,  if  a 
suit  is  brought  against  the  assured  to  en- 
force a  claim  of  damages  on  account  of  acci- 
dent covered  by  the  policy,  the  company  re- 
serves the  right  to  pay  the  amount  specified 
in  the  contract  of  insurance,  or  to  defend 
the  action  brought  against  the  assured  for 
damages.  And  If  the  company  defends  such 
action.  It  promises  and  agrees  to  do  so  at  its 
oirn  costs  and  expense. 

In  this  case  an  action  was  brought  by 
Maw  against  the  assured,  the  Coast  Lumber 
Company,  to  recover  the  sum  of  fl5,000,  and 
the  respondent  asserted  Its  option  under  con- 
-ditlon  D  of  the  policy  of  Insurance,  and 
took  charge  of  the  defense  of  the  appellant. 
Coast  Lumber  Company,  and  conducted  and 
prosecuted  such  defense  during  the  trial 
and  up  to  the  entry  of  Judgment  for  damages 
in  said  salt,  and  liltewlse  prosecuted  the  ap- 
peal from  that  Judgment  to  the  Supreme 
Court,  where  such  Judgment  was  affirmed. 
This  being  true,  the  respondent  obligated 
itself  to  pay  the  expense  of  such  litigation 
in  addition  to  the  sum  limited  in  the  policy. 
Wtiere  the  action  for  damages  Is  for  a  sum 
in  excess  of  the  amount  fixed  and  stipulated 
in  the  policy  of  Insurance,  and  the  company 
elects  to  defend,  rather  than  to  pay  the 
amount  specified  in  the  policy  of  Insurance, 
then  the  company  assumes  and  agrees  to 
pay,  in  addition  to  the  amount  specified  In 
the  policy,  the  expense  of  litigation.  This 
is  clearly  contemplated  by  conditions  A  and 
D,  and  is  a  clear  and  specific  agreement  on 
the  part  of  the  Insurance  company  as  a 
part  of  the  consideration  for  the  policy. 

[1,3]  The  covenant  "pay  the  expense  of 
litigation,"  as  used,  in  condition  A,  and  the 
provision  In  condition  D,  "and  the  company 
will,  at  Its  own  cost,  defend  such  suit  in 
the  name  and  on  behalf  of  the  assured,"  are 
dear  and  express  promises,  and  an  agree- 
ment on  the  part  of  the  Insurance  company 
that  the  company  will  twy  the  cost  incurred 
in  defending  a  suit  for  damages  against  the 
assured,  where  payment  of  the  sum  insur- 
ed is  refused  by  the  Insurance  company; 
and  such  costs  and  expense  is  the  amount 
paid  counsel  and  to  witnesses,  and  other 
fourt  costs,  and  all  costs  and  other  expenses, 
ioclnding  the  taxable  costs  recovered  by  the 


plaintur  In  said  suit,  if  the  defense  made 
is  unsuccessful.  This  is  clearly  the  con- 
tract which  the  parties  have  made,  and 
which  Is  enforceable  in  this  action. 

The  plaintiff's  right  of  recovery  does  not 
depend  upon  the  amount  of  the  judgment  re- 
covered by  the  person  sustaining  the  injuries, 
and  for  which  suit  is  brought  against  the 
assured,  because  of  the  limit  of  insurance 
fixed  by  the  policy  of  Insurance;  for  the 
company  reserves  the  right  to  make  the  de- 
fense, without  regard  to  the  amount  claim- 
ed by  the  party  injured  by  the  accident,  or 
the  amount  that  may  be  recovered  in  such 
action,  inasmuch  as  the  assured  is  excluded 
from  the  control  of  conduct  of  the  defense 
made  in  such  suit .  If  the  defense  made 
proves  successful,  the  Insurance  company 
would  have  done  no  more  than  it  claimed 
to  do;  and,  if  the  defense  was  unsuccessful, 
then  the  company  did  no  more  than  it 
promised  to  do  under  the  provisions  of  the 
contract ;  and  the  expense  and  cost  thus  in- 
curred were- obligations  which  the  Insurance 
company  assumed  and  agreed  to  pay,  where 
the  amount  of  insurance  was  not  paid  by 
the  insurance  company,  and  where  the  in- 
surance company  elected  to  make  a  defense 
on  behalf  of  the  assured.  Rumford  Falls 
Paper  Co.  v.  Fidelity  &  Casualty  Co.,  92  Me. 
574,  43  Atl.  503;  New  Amsterdam  Casualty 
Co.  V.  Cumberland  Telegraph  Co.,  152  Fed. 
961,  82  C.  C.  A.  315,  12  L.  E.  A.  (N.  S.)  479; 
Brewster  v.  Empire  State  Surety  Co.,  145 
App.  Div.  678,  130  N.  Y.  Supp.  439;  Puget 
Sound  Imp.  Co.  v.  Frankfort,  52  Wash.  124, 
100  Fac.  190. 

The  evidence  in  this  case  shows  that  the 
Insurance  company  took  charge  of  the  de- 
fense, as  provided  in  the  contract  of  insur- 
ance, upon  the  trial  of  said  action  In  the  dis- 
trict court,  and  that  the  appeal  was  author- 
ized by  the  insurance  company,  and  that 
counsel  was  employed  by  the  insured,  as 
well  as  by  the  insurance  company,  in  prose- 
cuting the  ai^eal;  and  the  court  so  found, 
and  the  evidence  is  sufficient  to  support  the 
findings.  This  being  true,  the  respondent  in- 
surance company  in  no  way  released  its 
claim  under  the  terms  of  the  contract,  or 
released  itself  from  the  provisions  of  said 
contract  with  reference  to  paying  the  ex- 
pense of  such  appeal;  and  the  appellant 
is  entitled  to  recover  the  costs  alleged  and 
proven. 

[4]  There  is  a  claim  made  in  this  case  that 
the  appellant  company  should  be  allowed 
Interest  on  the  judgment  for  two  years,  One 
month,  and  four  days,  the  period  between 
the  time  the  judgment  was  entered  in  the 
district  court  and  the  payment  of  the  insur- 
ance on  the  18th  day  of  May,  1911.  There 
is  no  provision  in  the  policy  by  which  the 
insurance  company  obligates  itself  to  pay  in- 
terest during  that  period  of  time.  The  ac- 
cruing of  interest  is  not  costs  or  expenses  of 
litigation,  as  covered  by  the  provisions  in  the 
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Insurance  contract  And  In  tills  case  the 
appellant  is  responsible,  as  well  as  the  re- 
spondent, for  the  delay  of  payment  of  the 
Insurance  by  reason  of  such  appeal,  because 
the  appellant  Joined  with  the  respondent  In 
such  appeal  and  employed  counsel  to  prose- 
cute the  same. 

The  Judgment  in  this  case  is  reversed,  and 
the  cause  is  remanded,  with  directions  to 
enter  Judgment  in  favor  of  the  appellant 
covering  the  costs  and  expenses  paid  by  the 
appellant,  both  upon  the  trial  and  upon  the 
appeal. 

The  Judgment  Is  reversed;  costs  awarded 
to  appellant 

AILSHIE  and  SULLIVAN,  JJ.,  concur. 


(2a  Idaho,  UO)  • 

ANDERSON  «t  al.  v.  BOARD  OP  COM'RS 

OP  LEMHI  COUNTX. 

(Supreme  Ck>urt  of  Idaho.    June  21,  1912.) 

(Syllaiv*  ly  the  Court.) 

1.  INTOXICATINO  LiQrOBS  (I  Bft*)— LICENSES— 
DiSCSETIOn    OF   COUHIT   ComtlSSIORRBS. 

Sections  1607.  1508,  1512,  and  1513  of  the 
Bey.  Codes,  when  read  and  construed  together, 
recoirnize  the  power  of  the  board  of  county  com- 
missionen  to  grant  or  refuse  an  application  for 
a  license  to  cell  intozicatinic  liquors  at  any 
place  within  the  boundaries  of  the  county,  and 
authorise  the  board  of  commissioners  to  act 
upon  all  applications  where  they  have  t>een 
made  at  least  twenty  days  before  the  meeting 
of  the  board  at  which  action  is  to  be  taken; 
and  in  taking  such  action  and  granting  or  re- 
jecting an  application  the  board  is  vested  with 
a  discretionary  power,  and  that  discretion  ex- 
tends as  well  to  applications  made  for  license 
to  sell  within  the  boundaries  of  an  incorpo- 
rated city  as  to  applications  for  license  to  sell 
in  an  unincorporated  town  or  village  or  in  a 
rural  community. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  (3enL  Dig.  |{  70,  73;  Dec.  Dig.  i  69.*] 

2.  iNTOxiCATiiro  Liquors  (S  69*)— Licenses 

—  DiSCBBTIOIf    OF    CODNTT    COMMISSION BR8. 

The  proviso  contained  in  section  1508  of 
the  Rev.  C!odes,  "that  when  application  ia 
made  for  the  sale  of  intoxicating  liquors,  for  a 
place  outside  of  any  incorporated  city,  either 
upon  their  own  motion  or  upon  objections  duly 
filed  upon  the  part  of  any  citizen  and  resident 
of  the  precinct  within  which  it  iS'  intended  to 
carry  on  such  sale,  the  county  commissioners 
shall  determine  whether  or  not  the  granting  of 
such  license  will  be  conducive  lo  the  best  in- 
terests of  the  community,"  etc.,  should  be  con- 
strued as  imposing  a  positive  duty  upon  the 
boaid  to  make  the  investigations  therein  re- 
quired in  cases  of  applications  to  sell  intoxi- 
cating liquors  for  any  place  outside  of  an  in- 
corporated city,  and  should  not  be  construed 
as  a  limitation  of  the  discretionary  power  of 
such  board;  the  purpose  of  the  proviso  being 
to  impose  a  special  duty  upon  the  board  in  ex- 
ercising its  discretion  m  certain  cases  rather 
than  to  limit  its  power  and  discretion  in  other 
;ase8. 

[Ed.  Note.— Por  other  cases,  see  Intoxicating 
Uquois,  Cent  Dig.  K  70,  73;   Dec  Dig.  i  69,*] 

3.  INTOXICATINO    LiQUOBa    (|    45*)— LICENSES 

— RiQHT  TO  License. 

Statutes  authorizing  the  licensing  of  the 
liquor  traffic,  and  confemng  upon  the  licensee 


the  authority  to  retail  Intoxicating  liquors, 
must  be  read  and  construed  in  the  light  of  a 
grant  rather  than  that  of  a  limitation  of  • 
right,  no  one  having  an  inherent,  natural,  or 
inalienable  right  to  carry  on  the  business  of 
retailing  intoxicating  liquors.  And'  one  who 
claims  the  right  or  seeks  to  establish  such 
right  must  point  out  in  clear  and  unmistakable 
terms  a  legal  grant  of  such  right  covehug  bis 
specific  case,  and  that  he  has  complied  with 
the  terms  of  the  statute  granting  such  right 

[Ed.  Note. — Por  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  47;   Dec.  Dig.  {  45.*] 

4..  Intoxicating  Liqdobs  (I  69*)  —  Licenses 

— Statutobt  Fbovisions. 

Section  1512  of  the  Rev.  Codes  authorizes 
and  empowers  the  board  of  county  commission- 
era  to  revoke  a  license  issued  by  them  to  sell 
intoxicating  liquors,  and  this  statute  would  be 
rendered  nugatory,  useless,  and  inefliective  for 
any  purpose  if  it  should  b«  held  that  the  pro- 
viso to  section  1508,  Rev.  Codes,  renders  it 
mandatory  upon  the  board  to  issue  a  license  to 
sell  intoxicating  liquors  within  any  incorpo- 
rated city,  and  that  no  discretionary  power 
rests  in  the  board  in  such  cases. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {(  70,  73;  Dec.  Dig.  |  69.*] 

5.  Intoxicating   Liquobs  (|  61*)— Livknbbb 

— authobitt  to  issue. 

The  lioard  of  county  commissioners  exer- 
cise the  higher  and  superior  power  in  the  mat- 
ter of  granting  licenses  to  sell  intoxicating  liq- 
uors within  an  incorporated  city,  and,  unless 
an  applicant  can  procure  a  license  from  the 
board  of  county  commissioners,  he  has  no  an- 
thority  to  sell  within  the  boundaries  of  an  in-  ' 
corporated  city,  and  the  municipal  authorities 
have  no  power  or  right  to  grant  a  license  to 
one  who  has  not  been  able  to  procure  a  county 
license. 

[Ed.  Note.— Por  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {{  60-«2;   Dec.  Dig.  i  61.*] 

Appeal  from  District  Court  Lemhi  Coun- 
ty; James  M.  Steven^,  Judge. 

Action  by  William  Anderson  and  another 
for  writ  of  mandate  to  the  Board  of  Com- 
missioners of  Lemhi  County.  Prom  a  Jadg- 
ment  granting  the  writ  defendant  appeals. 
Reversed  and  remanded,  with  directions  to 
dismiss  the  proceeding. 

J.  K.  Rankin,  Pros.  Atty.,  and  B.  W. 
Whitcomb,  both  of  Salmon,  for  appellant  P. 
.1.  Cowen,  and  Geo.  W.  Padgham,  both  of  Sal- 
mon, for  respondents. 

AILSHIE,  J.  This  Is  an  appeal  from  an 
order  of  the  district  court  issuing  a  writ  of 
mandate  against  the  board  of  commissioners 
of  Lemhi  county,  directing  them  to  issue  a 
liquor  license  to  the  plaintiff  William  An- 
derson, authorizing  him  to  sell  Intoxicating 
liquors  within  the  corporate  limits  of  Salmon 
City. 

[1]  This  appeal  involves  the  question  as  to 
whether  or  not  a  board  of  county  commis- 
sioners have  the  power  or  discretion  under 
section  1508  of  the  Rev.  Codes  to  reject  an 
application  for  a  liquor  license  where  the 
application  Is  made  for  a  license  to  sell  In- 
toxicating liquors  within  the  boundaries  of 
an  Incorporated  city.  The  board  of  commis- 
sioners took  the  position  that  they  had  a 
right    under   the   statute    to    exercise    their 
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Judgment  and  discretion  In  the  matter  of 
isanlng  a  liquor  license,  wbether  for  the  sale 
of  Intoxicating  liquors  within  or  without  an 
incorporated  city.  The  district  Judge,  on  the 
other  hand,  held  that  they  have  no  such 
right  or  discretion  where  the  application  is 
made  for  the  sale  of  liquors  within  the 
boundaries  of  an  Incorporated  city.  Section 
1507  of  the  Rev.  Codes  provides  that  all  ap- 
plications for  license  to  sell  intoxicating  liq- 
uors "must  be  made  to  the  board  of  county 
commlsslonerB  of  the  coimty  wherein  It  is 
proposed  to  sell  such  liquor,  at  least  twenty 
days  before  the  meeting  at  which  said  ap- 
plication shall  be  acted  upon,  and  said  ap- 
plication shall  specify  the  precinct  within 
which  such  place  of  sale  is  to  be  located, 
and  said  application  may  be  granted  or  re- 
jected by  said  board  as  hereinafter  pro- 
vided." Section  1508  of  the  Rev.  Codes 
provides  that,  before  any  license  shall  issue, 
"the  applicant  shall  produce  before  such 
board  the  receipt  of  the  sheriff,  showing  that 
he  has  paid  into  his  hands  the  amount  due 
for  such  license,  and  shall  execute  and  deliv- 
er to  said  board  his  bond  to  the  state  of 
Idaho,  which  bond  shall  be  in  the  penal  sum 
of  three  thousand  dollars,"  etc.  Section  1508 
closes  with  the  following  proviso:  "That 
when  application  is  made  for  the  sale  of  in- 
toxicating liquors,  as  in  this  section  provid- 
ed, for  a  place  outside  of  any  incorporated 
city,  either  upon  their  own  motion  or  upon 
objections  duly  filed  upon  the  part  of  any 
citizen  and  resident  of  the  precinct  within 
whldi  it  is  intended  to  carry  on  such  sale, 
the  county  commissioners  shall  determine 
whether  or  not  the  granting  of  such  license 
wUI  be  conducive  to  the  best  interests  of 
the  community  in  which  such  saloon  or  busi- 
ness is  proposed'  to  be  established,  and  wheth- 
er OF  not  such  applicant  is  a  fit  person  to 
have  such  license  and  carry  on  said  business, 
and  whether  or  not  such  place  of  sale  and 
business  will  likely  be  conducted  in  a  quiet, 
orderly  and  peaceable  manner,  and  should 
said  board  of  county  commissioners  deter- 
mine adversely  to  the  applicant  upon  any 
grounds  above  specified,  the  license  must  be 
refused  and  the  sberllT  shall  return  the 
amount  deposited  to  said  applicant;  other- 
wise the  said  license'  may  be  granted ;  and 
such  order  of  the  board  of  county  commis- 
sioners shall  be  subject  to  appeal  to  the  dis- 
trict court  as  In  the  case  of  other  orders  of 
said  board." 

It  Is  upon  the  construction  of  the  forego- 
ing proviso  to  section  1508  that  the  respond- 
ent herein  seeks  to  sustain  and  uphold  the 
action  of  the  district  court  in  ruling  that 
the  board  has  no  discretion  in  the  matter  of 
issuing  a  license  for  the  sale  of  intoxicating 
liquors  within  the  boundaries  of  an  incor- 
porated city.  It  is  argued  that  since  this 
proviso  authorizes  and  directs  the  board  of 
conunissioners,  either  upon  their  own  mo- 
tion or  upon  the  objection  of  any  citizen,  to 


investigate  and  determine  whether  or  not 
the  granting  of  a  license  outside  of  any  in- 
corporated city  ''will  be  conducive  to  the 
best  interests  of  the  community  in  whi^h 
such  saloon  or  business  is  proposed  to  be 
established,  and  whether  or  not  such  ap- 
plicant is  a  fit  person  to  have  such  license 
and  carry  on  said  business,  and  whether  or 
not  such  place  of  sale  and  business  will  like- 
ly be  conducted  in  a  quiet,  orderly  and  peace- 
able manner,"  it  was  thereby  intended  that 
the  board  should  have  no  such  authority  or 
discretion  where  the  sale  is  intended  to  be 
made  within  an  ineoriwrated  city. 

[3]  In  construing  this  provision  of  the 
statute,  it  is  necessary  to  bear  in  mind  the 
status  of  the  liquor  business.  It  is  not  the 
exercise  of  any  natural  or  Inherent  right  or 
recognized  lawful  business.  No  one  has  an 
inherent  or  natural  right  to  engage  In  the 
liquor  traflBc  (State  v.  Calloway,  11  Idaho, 
719,  84  Pac.  27,  4  L.  R.  A.  [N.  S.]  109,  114 
Am.  St  Rep.  285;  Oillesby  v.  Board  of 
Com'rs,  17  Idaho,  686,  107  Pac,  71;  Darby 
V.  Pence,  17  Idaho,  697,  107  Pac.  484,  27  L. 
R.  A  [N.  S.]  1194;  Black  on  Intoxicating 
Liquors,  t  48),  and  statutes  authorizing  the 
licensing  of  the  liquor  business  and  confer- 
ring the  right  on  the  licensee  to  sell  and  traf- 
fic in  Intoxicating  liquors  must  be  read  and 
construed  in  the  light  of  a  grant  of  authori- 
ty, rather  than  a  limitation  of  natural  right 
In  this  respect  it  dUfers  from  the  licensing 
of  ordinary  mercantile  and  manufacturing 
industries  and  enterprises  or  any  ordinary 
commercial  business.  In  this  latter  class  of 
cases  the  right  existed  independent  of  and 
before  any  license  or  regulation  was  Imposed 
upon  it  In  the  liquor  business  the  right  did 
not  exist  here  until  it  was  conferred  by  stat- 
ute. It  follows,  therefore,  that  one  who 
seeks  to  establish  the  right  to  carry  on  the 
business  of  selling  and  disposing  of  intoxi- 
cating liquors  must  point  out  a  clear  and 
unmistakable  grant  by  law  to  so  engage  in 
such  business;  otherwise,  no  such  right 
exists.  Here  the  lawmaking  power  has  au- 
thorized the  licensing  of  applicants  to  sell 
Intoxicating  liquors  under  certain  regula- 
tions and  restrictions  and  has  said  that  such 
applications  "may  be  granted  or  rejected  by 
said  board  as  hereinafter  provided."  Sec- 
tion 1607.  Nowhere  else  is  there  any  pro- 
vision restricting  that  power  and  discretion, 
but  section  1508  provides  the  method  of  its 
exercise  in  cases  where  the  sale  is  to  be 
made  outside  of  incorporated  cities.  The 
law  requires  all  applicants  to  file  their  ap- 
plications at  least  20  days  before  the  meet- 
ing of  the  board  at  which  they  desire  to 
have  such  applications  acted  upon.  The 
question  at  once  arises,  Why  should  an  ap- 
plication "be  acted  upon"  if  the  board  have 
no  alternative  but  to  grant  the  application? 
The  further  inquiry  arises,  Why  should  the 
application  be  made  to  the  board  at  all,  and 
why  should  it  be  made  twenty  days  before 
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the  meeting  of  the  board,  if  the  board  has 
no  discretion  In  the  matter?  This  is  fol- 
lowed hj  the  provision  that  the  application 
"may  be  granted  or  rejected  by  said  board 
as  hereinafter  provided."  The  only  provi- 
sions following  section  1507  with  referem-e 
to  the  power  and  duty  of  the  board  in  such 
matters  are  contained  in  section  1508  here- 
tofore quoted,  and  the  provisions  of  sections 
1512,  1513,  and  1514. 

[4]  Section  1512  provides  that  when  any 
person  who  has  received  a  license  to  sell 
intoxicating  liquors  shall  l>e  convicted  of  a 
violation  of  any  of  the  provisions  of  the  liq- 
uor laws  or  any  of  the  penal  statutes  of  this 
state,  relating  to  the  sale  of  Intoxicating  liq- 
uors or  shall  fail  to  conduct  his  business  in 
a  quiet,  orderly,  and  peaceable  manner,  or 
shall  violate  any  of  the  conditions  of  his 
bond,  "the  board  of  county  commissioners 
may,  and  It  Is  hereby  made  their  duty  to, 
revolie  said  licenses."  Now  the  question 
arises.  What  is  the  use  of  revolting  a  license 
Ijecause  the  licensee  has  been  convicted  of  a 
crime,  or  has  violated  the  statute,  or  has 
maintained  a  disorderly  and  disreputable 
place  if  he  can  apply  to  the  board  at  their 
next  session  and  compel  the  board  to  Issue 
falm  a  license?  Is  It  possible  that  the  board 
of  commissioners  must  issue  a  license  to  one 
convicted  of  crime  or  who  Is  known  to  main- 
tain a  disorderly  and  disreputable  place? 

[6]  Section  1513  authorizes  cities  and 
towns  to  prohibit  the  sale  of  intoxicating  liq- 
uors within  their  limits,  although  a  person 
may  have  a  license  from  the  board  of  coun- 
ty commissioners,  unless  such  person  also 
procures  a  license  from  the  city  authorities, 
and  the  city  authorities  may  refuse  to  grant 
a  license,  and  thereby  prevent  the  holder  of 
a  county  license  from  ever  selling  liquor 
within  the  municipality.  Gale  v.  City  of 
Moscow,  15  Idaho,  332,  »7  Pac.  828.  This 
section  further  specifically  provides  that  "no 
license  granted  by  such  city  or  town  shall 
run  for  any  longer  period  than  the  license 
granted  by  such  board  of  county  commls- 
aloners;  and  the  revocation  of  the  county  li- 
cense granted  by  the  board  of  county  com- 
missioners shall  work  a  revocation  of  any  li- 
cense granted  by  such  city  or  town."  Tak- 
ing these  provisions  all  together,  it  Is  clear 
that  no  one  has  a  right  to  sell  intoxicating 
liquors  within  the  boundaries  of  the  county, 
whether  it  be  within  or  without  a  munici- 
pality, until  he  first  procures  a  license  from 
the  board  of  county  commissioners;  and  no 
one  has  a  right  to  sell  Intoxicating  liquors 
within  a  municipality,  although  he  has  a 
county  license,  unless  he  Is '  able  to  procure 
a  license  from  the  municipal  authorities.  A 
double  check  or  restriction  Is  laid  about  the 
sale  of  intoxicating  liquors  within  munici- 
palities. 

[2]  Reverting  now  to  the  proviso  above 
quoted  from  section  1508,  we  are  clearly  con- 
vinced that  It  was  not  the  intention  of  the 


Legislature  by  this  proviso  to  limit  the  dis- 
cretion of  a  board  of  commissioners,  but 
rather  to  place  an  additional  duty  upon  the 
board  of  commissioners.  It  was  the  inten- 
tion by  this  proviso  to  require  the  board  of 
commissioners  in  all  cases  where  the  appli- 
cation is  made  for  a  license  to  sell  liquors 
at  a  place  -outside  of  any  Incorporated  city 
to  inquire  into  and  ascertain  the  fitness  of 
the  applicant  to  have  such  a  license,  and  to 
also  ascertain  whether,  in  their  opinion,  the 
granting  of  such  license  would  be  "condu- 
cive to  the  best  interests  of  the  community 
in  which  such  saloon  or  business  is  proposed 
to  be  established."  They  may  make  the 
same  Inquiry  on  any  application,  though  it 
is  not  mandatory  except  when  the  applica- 
tion is  for  a  license  to  sell  outside  an  incor- 
porated city.  It  is  clear  that  some  men 
acting  as  commissioners  would  never  be  con- 
vinced that  it  was  conducive  to  the  best  in- 
terests of  a  community  to  have  a  saloon  es- 
tablished therein,  whUe  other  men,  acting 
in  the  same  capacity,  would  perhaps  con- 
clude that  It  Is  to  the  best  interests  of  the 
community  to  have  such  a  business  conduct- 
ed therein.  This  statute  also  Imposes  upon 
them  the  further  duty  of  ascertaining 
whether  or  not  the  place  would  likely  be 
conducted  In  a  quiet,  orderly,  and  peaceable 
manner  should  the  license  be  granted.  This 
duty  Is  not  mandatory  on  the  board  where 
the  application  Is  made  to  sell  liquor  within 
an  incorporated  city.  The  reason  for  this  is 
apparent.  The  city  authorities  are  in  a  t>et- 
ter  position  to  luiow  the  location  of  the  sa- 
loon and  the  character  and  reputation  and 
habits  of  the  saloon  keeper  than  are  the 
members  of  the  board  of  commissioners ; 
and  they  can  refuse  the  applicant  a  license 
If  they  do  not  think  he  Is  a  fit  person  or  are 
not  willing  to  have  a  saloon  located  at  a 
place  where  the  applicant  desires  to  carry 
on  the  business.  While  this  duty  Is  not 
mavle  mandatory  on  the  board,  the  right  to 
make  the  inquiry  and  investigation  Is  not 
denied  by  the  statute.  When  the  applica- 
tion is  made  to  sell  intoxicating  liquors  In 
an  unincorporated  town  or  rural  district 
where  there  are  no  local  police  or  other 
peace  officers,  it  Is  made  a  positive  duty  of 
the  board  to  investigate  both  the  fitness  of 
the  applicant  and  the  best  interests  of  the 
community  and  the  probability  of  the  appli- 
cant conducting  the  business  in  a  peaceable, 
quiet,  and  orderly  manner,  and  thereby  sav- 
ing the  county  from  costs  and  expenses  In 
maintaining  the  police  authority  of  the  state 
in  that  locality.  The  Legislature  evidently 
considered  that  the  board  of  commissioners 
had  been  granted  ample  discretion  to  be 
exercised  by  them  in  all  instances,  whether 
the  application  be  to  sell  within  or  without 
the  limits  of  a  municipality,  and  the  specific 
thing  they  had  In  mind  by  the  enactment  of 
this  proviso  was  to  impose  the  additional 
duty  and  obligation  on  the  board  of  luvestl- 
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eating  In  all  cases  where  the  application 
should  be  made  to  sell  liquors  In  a  rural 
community  or  unincorporated  town  or  Til- 
lage. 

It  follows  from  what  has  been  said  that 
the  board  of  commissioners  had  a  legal  dis- 
cretion vested  In  them  which  they  might 
exercise  In  acting  upon  an  application  foi>  a 
license  to  sell  Intoxicating  liquors,  whether 
such  application  be  made  for  license  to  sell 
within  or  without  the  boundaries  of  an  in- 
corporated city.  This  discretion  cannot  be 
controlled  by  vnlt  of  mandate.  The  Judg- 
ment of  the  lower  court  Is  therefore  revers- 
ed, and  the  cause  Is  remanded,  with  direc- 
tion to  dismiss  the  proceeding.  Costs  award- 
ed in  favor  of  appellant. 

STEWART,  a  J.,  and  SULLIVAN,  J., 
concur. 

(S  Idaho.  202) 

SULLIVAN  V.  BOARD  OF  COM'RS  OF 

LEMHI  COUNTY. 
(Supreme  Court  of  Idaho.    June  24,  1912.) 

fSyOahut  hy  the  Court.) 

l  intoxicatiro  liquobs  (§  69*)— licenses 
—Duties   of  Cotjntt  Commissioners. 

Under  the  provisions  of  section  150S,  Rev. 
Codes,  where  an  application  is  made  for  a  li- 
cense to  sell  intoxicating  liquors  at  a  place 
outside  of  an  incorporated  city,  it  is  made  the 
doty  of  the  board  of  county  commissioners  to 
malce  the  following  investigations:  First,  "to 
determine  vrhether  or  not  the  granting  of  such 
license  wonld  be  conducive  to  the  best  interests 
of  the  commtinity  in  which  such  saloon  or  busi- 
ness is  proposed  to  be  established" ;  second,  to 
determine  'whether  or  not  such  applicant  is  a 
fit  person  to  have  such  license  and  to  carry  on 
such  business;  and,  third,  to  determine  wheth- 
er or  not  such  place  of  sale  and  business  would 
likely  be  conducted  in  a  quiet,  orderly,  and 
peaceable  manner,  and,  if  the  board  finds  in 
the  negative  on'any  one  of  these  questions,  it 
is  made  the  positive  duty  of  such  board  to  deny 
the  application. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liqnors,  CJent.  Dig.  g§  70,  73;   Dec.  Dig.  §  69.* J 

2.  Intoxicating  Liquobs  (S  75*)— Licenses 
— Pboceedinos  to  Pkocubk — Review. 

Upon  an  appeal  from  an  order  of  the 
board  of  county  commissioners,  granting  or  re> 
fnsing  to  grant  a  liquor  license  under  the  pro- 
visions of  section  150S,  Rev.  Codes,  the  district 
court  has  jurisdiction  to  review  any  question 
involvinK  the  legality  of  the  action  of  the  board 
in  passing  on  the  application,  and  any  question 
of  law  which  may  have  been  involved  in  the 
application  and  action  taken  thereon  by  such 
board;  but  the  court  has  no  jurisdiction  or 
antbority  to  examine  or  review  the  facts  upon 
which  the  board  exercised  its  discretion  in  de- 
termining any  one  of  the  three  questions  which 
section  1508  requires  the  board  to  investigate 
and  determine  before  granting  or  refusing  such 
application.  These  questions  invol,ve  the  dis- 
cretionary power  of  the  board,  and  that  dis- 
cretion is  not  conferred  upon  the  courts. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  K  74,  76-79;  Dec.  Dig.  f 
75.*  1 

Appeal  from  District  Court,  Lemhi  Coun- 
ty ;  James  M.  Stevens,  Judge. 


Appeal  by  John  Sullivan  from  an  order  of 
the  Board  of  County  Commissioners  of  Lem- 
hi County  refusing  to  grant  a  liquor  license. 
From  a  judgment  of  the  district  court  revers- 
ing the  action  of  the  commissioners,  they  ap- 
peal. Reversed  and  remanded,  with  direc- 
tions. 

D,  C.  McDougall,  Atty.  Gen.,  J.  H.  Peter- 
son and  O.  M.  Van  Duyn,  Asst.  Attys.  Gen., 
for  appellant  F.  J.  Cowen,  of  Salmon,  for 
respondent. 

AILSHIE,  J.  This  appeal  Involves  the  ac- 
tion of  the  board  of  county  commissioners 
of  Lemhi  county  in  rejecting  the  application 
of  John  Sullivan  for  a  license  to  sell  intoxi- 
cating liquors  at  retail  in  Leadore  in  Junc- 
tion precinct,  Lemhi  county.  The  respond- 
ent, Sullivan,  made  application  In' due  and 
regular  form,  and  paid  his  license  fee,  and 
executed  the  proper  undertaking.  The  board 
of  commissioners  acted  on  the  application 
and  denied  the  same  "for  the  reason  that 
the  granting  of  such  license  would  not  be 
conducive  to  the  best  Interests  of  the  com- 
munity." The  applicant  thereupon  appealed 
from  the  action  of  the  board  to  the  district 
court  The  matter  came  on  regularly  for 
bearing  in  the  district  court,  and  no  appear- 
ance was  made  on  behalf  of  the  board  of 
commissioners.  There  seems  to  have  been 
no  evidence  taken  In  the  matter  whatever. 
The  court,  however.  In  his  findings  recites 
that  "the  court  proceeded  to  hear  the  evi- 
dence submitted  in  the  said  matter  from 
which  it  appears,"  etc.  The  court  reporter, 
however,  who  was  directed  by  an  order  of 
the  district  court  to  make  a  transcript  of 
the  evidence,  certifies  under  oath  "that  she 
was  present  at  Salmon,  Idaho,  at  the.  regu- 
lar April,  1912,  term  of  the  district  court  in 
and  for  the  county  of  Lemhi,  state  of  Idaho, 
and  at  such  term  of  court  acted  as  such  re- 
porter; that  no  evidence  was  adduced  and  no 
notes  taken  In  the  above  entitled  cause,  and 
for  this  reason  can  make  no  transcript."  No 
evidence  whatever  Is  reported  in  the  record. 
This,  however,  is  of  no  consequence  as  we 
view  the  matter. 

[1]  This  case  differs  from  the  case  of  An- 
derson V.  Board  of  Commissioners,  125  Pac. 
188  In  that  the  Anderson  Case  was  an  appli- 
cation for  a  license  to  sell  Intoxicating  liq- 
uors within  the  boundaries  of  an  incorporat- 
ed city.  In  this  case  the  place  at  which  the 
sale  is  to  be  made  Is  an  unincorporated  town 
or  village.  This  case  therefore  falls  within 
the  terms  of  the  proviso  to  section  1508. 
considered  and  discussed  by  this  court  in  the 
Anderson  Case.  It  was  therefore  the  duty 
of  the  board  of  commissioners,  under  the 
terms  of  the  proviso  to  section  1508,  to  make 
the  following  investigations:  First,  to  "de- 
termine whether  or  not  the  granting  of  such 
license  would  be  conducive  to  the  best  inter- 
ests of  the  community  in  which  such  saloon 


•For  other  cases  see  same  topic  and  secUon  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  b  Rep'r  Indexes 
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or  bnslnesB  was  proposed  to  be  established" ; 
second,  to  determine  "whether  or  not  such 
applicant  was  a  fit  person  to  have  such  li- 
cense and  to  carry  on  snch  business";  and, 
third,  to  determine  "whether  or  not  such 
place  of  sale  and  business  would  likely  be 
conducted  in  a  quiet,  orderly  and  peaceable 
manner."  It  is  made  the  positive  duty  of  the 
board  of  county  commissioners  to  refuse  to 
grant  the  license  "should  said  board  of  coun- 
ty commissioners  determine  adversely  to  the 
applicant  upon  any  grounds  above  specified." 
It  does  not  appear  from  the  record  that  the 
board  of  commissioners  investigated  and  de- 
termined any  of  the  above  specified  grounds, 
except  the  first,  but  they  evidently  made  an 
examination  on  that  because  they  reached  the 
determination  and  conclusion  "that  the  grant- 
ing of  such  license  would  not  be  conducive 
to  the  best  interests  of  the  community." 
Upon  the  appeal  the  district  court  makes  a 
finding  as  follows:  "That  the  said  board  of 
commissioners  have  granted  the  applications 
of  two  other  persons  for  the  sale  of  intoxi- 
cating liquors  in  the  said  precinct  and  that  It 
would  be  conducive  to  the  best  Interests  of 
said  community  that  the  said  John  Sullivan 
be  granted  such  license." 

[2]  Section  1508,  Bev.  Codes,  closes  with 
the  following  clause:  "And  such  order  of 
the  board  of  county  commissioners  shall  be 
subject  to  appeal  to  the  district  court  a;8 
in  the  case  of  other  orders  of  said  board." 
It  is  contended  that  this  provision  of  the 
statute  authorizes  an  appeal  from  an  order 
refusing  to  grant  a  liquor  license,  and  that 
upon  appeal  the  matter  is  heard  anew,  the 
same  as  if  it  liad  never  been  heard  before 
the  board  of  commissioners,  and  that  the 
district  judge  hears  the  matter  and  deter- 
mines all  the  questions  that  the  statute  (sec- 
tion 1508)  requires  the  board  of  commission- 
ers to  determine,  and  that  his  determination' 
is  conclusive  on  the  board.  This  contention 
1b  made  on  the  theory  that  section  1953  ap- 
plies to  appeals  of  this  kind.  That  section 
provides  that:  "Upon  the  appeal,  the  mat- 
ter must  be  heard  anew  and  the  act,  order 
or  finding  so  appealed  from  may  be  aflSrmed, 
reversed  or  modified."  We  do  not  believe 
that  section  1953  was  intended  to  apply  to 
an  appeal  of  this  kind.  That  section  was  en- 
acted many  years  before  this  provision  was 
added  to  section  1508,  authorizing  an  appeal 
from  the  action  of  the  board  of  commission- 
ers in  allowing  or  rejecting  an  application 
for  a  liquor  license.  Section  1953  is  con- 
tained in  article  5,  title  2,  of  the  Political 
Code,  and  that  article  is  dealing  with  "coun- 
ty finances  and  claims  against  the  county." 
While  the  right  of  appeal  applies  to  all  or- 
ders made  by  the  board  of  commissioners  as 
such,  it  clearly  had  no  reference  at  the  time 
enacted  to  orders  of  the  board  of  commis- 
sioners in  granting  or  refusing  applications 
for  liquor  licenses.  At  the  time  of  the  en- 
actment of  this  statute  (section  1933)  no  ap- 


peal would  He  from  the  allowance  or  rejec- 
tion of  an  application  for  a  liquor  license. 
The  '  terms  on  which  licenses  then  issued 
were  set  out  in  detail  by  the  statute,  and  a 
compliance  with  those  terms  entitled  the  ap- 
plicant to  bis  license.  The  very  fact  that 
this  statute  (section  1508,  Rev.  Codes)  im- 
poses a  duty  upon  the  board  to  investigate 
and  determine  certain  facts,  and  that  the 
doing  so  necessarily  Involves  the  exercise  ot 
discretionary  power,  and  that  this  power 
and  authority  Is  not  conferred  upon  the 
court,  renders  it  improbable  that  the  L^lB- 
lature  ever  intended  that  upon  an  appeal 
from  an  order  either  granting  or  refusing 
such  a  license  the  court  should  assume  orig- 
inal jurisdiction  to  examine  into  and  deter- 
mine the  matters  and  facts  enumerated  in 
the  statute  and  act  as  a  license  board,  and 
adjudicate  who  should  and  who  should  not 
receive  licenses  to  sell  intoxicating  liquors. 
If  this  discretion  may  be  exercised  in  the 
first  place  by  the  board  of  commissionerB. 
and  then  the  same  discretionary  power  can 
upon  appeal  be  exercised  by  the  district 
judge,  irrespective  and  Independent  of  the 
original  exercise  thereof  by  the  board  of 
commissioners,  then  there  could  have  been 
no  object  in  vesting  the  jurisdiction  origiqal- 
ly  in  the  board  of  commissioners.  Thrfr  ac- 
tion and  discretion  would  amount  to  noth- 
ing if,  upon  appeal  from  such  order,  the  dis- 
trict court  is  to  hear  the  matter  "anew"  and 
is  the  same  manner  as  the  board  of  commis- 
sioners would  hear  such  aq  application  and 
can  consider  it  Independent  of  and  free  from 
any  action  and  consideration  given  the  mat- 
ter by  the  board  of  commissioners.  We  are 
rather  inclined  to  construe  this  statute  as 
conferring  the  power  on  the  district  court 
to  review  any  question  as  to  the  legality  of 
the  action  of  the  board  and  to  determine 
any  question  of  law  which  may  have  been 
involved  in  the  application  and  action  takot 
by  the  board  thereon.  For  example,  there 
would  doubtless  be  as  many,  If  not  more, 
occasions  for  the  citizen  to  appeal  from  the 
action  of  the  board  in  granting  a  petition 
where  the  board  acted  either  without  a  prop- 
er application,  a  proper  bearing,  or  granted 
the  license  to  an  unfit  person,  than  there 
would  be  for  the  applicant  to  appeal  on  ac- 
couut  of  any  wrongful  or  Ulegal  action  by 
the  board.  If  the  board  should  grant  a  li- 
cense to  an  applicant  to  sell  liquor  in  a  rural 
community  without  investigating  the  matter 
and  determining  the  facts  required  to  be  de- 
termined by  the  board  or  without  the  appli- 
cation having  been  filed  twenty  days  before 
the  meeting,  their  order  would  undoubtedly 
be  subject  to  reversal  on  appeal  by  an  inter- 
ested dtlzen.  So  also,  If  the  board  of  com- 
missioners should  reject  an  application  on 
the  ground  that  the  undertaking  and  bond 
were  not  in  due  form  or  had  not  been  prop- 
erly executed  and  filed  or  that  the  applica- 
tion for  the  license  had  not  been  filed  in 
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time,  tt>i8  would  involve  a  question  of  law 
whi<a»  migbt  properly  be  reviewed  and  cor- 
rected on  appeal.  On  tbe  otber  hand,  it  is 
difflcult  to  see  and  understand  how  a  'dis- 
trict court  on  appeal  can  review  and  pass 
npon  the  facts  that  were  before  the  board  of 
commissioners,  and  npon  which  they  exer- 
cised their  discretion,  and  determine  eithA 
that  the  "granting  of  such  license  would  not 
be  conducive  to  the  best  interests  of  the 
community  in  which  such  saloon  or  business 
was  proposed  to  be  established,  or  that  the 
applicant  was  or  was  not  a  fit  person  to 
have  such  license  and  carry  on  such  busi- 
ness, or  that  such  proposed  place  of  sale  and 
business  would  or  would  not  likely  be  con- 
ducted In  a  quiet,  orderly  and  peaceable 
maimee."  Doubtless  facts  could  be  present- 
ed by  the  citizens  of  any  community  suffi- 
cient to  Justify  a  board  of  commissioners 
reasonably  exercising  their  legal  discretion 
in  determining  either  that  the  granting  of 
a  license  to  sell  liquors  In  a  certain  com- 
munity would  not  be  "conducive  to  the  best 
interests  of  the  community  in  which  such 
saloon  or  business  was  proposed  to  be  es- 
tablished," or  that  "such  place  of  sale  and 
business  would  not  likely  be  conducted  in  a 
quiet,  orderly  and  peaceable  manner."  On 
tbe  otber  hand,  proof  might  be  submitted 
in  any  given  case  which  would  satisfy  an- 
other and  different  board  or  official  that  the 
application  should  not  be  denied  on  any  one 
of  the  foregoing  grounds. 

These  are  questions  that  common,  every- 
day experience  teaches  us  are  viewed  in  a 
different  light  by  different  citizens  and  like- 
wise by  differoit  officials.  The  Legislature 
deemed  it  necessary  to  submit  this  question 
to  the  judgment  and  discretion  of  some  of- 
ficial, board,  or  body,  and  so  it  concluded 
that  the  board  of  commissioners  was  the 
proper  body.  If  that  judgment  and  discre- 
tion is  to  be  supplanted  and  displaced  on 
appeal  by  the  Judgment  and  discretion  ot 
another  officer  in  the  person  of  the  district 
Judge,  then  there  can  be  no  uniform  stand- 
ard in  the  county;  nor  can  there  be  any  uni- 
form Judgment  and  discretion  thereon.  The 
board  may  see  the  matter  from  one  view- 
point and  the  district  Judge  from  another 
viewpoint  In  Darby  v.  Pence,  17  Idaho, 
607,  107  Pac.  484,  27  U  R.  A.  (N.  S.)  1104, 
this  court.  In  considering  the  discretionary 
power  conferred  upon  the  city  council  of 
Boise  City  In  the  matter  of  granting  liquor 
licenses,  said:  "If  the  fact  that  the  appli- 
cant was  a  man  of  good  moral  character  and 
fit  to  carry  on  the  business  and  such  ques- 
tion was  one  which  might  be  reviewed  In 
the  courts,  then,  instead  of  the  common 
conncU  of  Boise  City  being  tbe  Judge  of  the 
fitness,  of  an  applicant,  as  provided  In  the 
ordinance,  the  court  would  become  the  Judge 
and  the  provisions  of  the  ordinance  would  be 
of  no  force  or  effect  whatever.    Had  the  com- 


mon council  intended  to  leave  the  question 
of  the  applicant's  fitness  to  receive  a  license 
open  to  Investigation  in  the  courts,  then  the 
ordinance  would  have  so  provided."  In  the 
Darby  Case  the  court  was  dealing  with  a 
city  ordinance  Instead  of  an  act  of  the  Leg- 
islature, but  the  question  of  discretion  was 
there  being  considered.  It  is  not  shown  that 
the  board  of  commissioners  in  any  way  vi- 
olated the  provisions  of  the  statute  in  con- 
sidering and  passing  upon  the  application  of 
the  respondent,  nor  does  It  appear  that  they 
have  in  any  way  acted  arbitrarily.  The  fact 
that  they  bad  previously  granted  licenses  to 
two  other  applicants  to  sell  liquors  at  the 
same  place  or  In  the  same  precinct  is  no  evi- 
dence that  they  have  acted  arbitrarily  or  un- 
fairly on  this  application.  The  fact  that  one 
or  two  licenses  have  been  granted  for  the  sale 
of  Intoxls^attng  liquors  at  a  particular  place 
does  not  entitle  every  otber  person  who  ap- 
plies to  have  a  license  to  sell. at  that  place. 
This  fact  would  rather  furnish  an  argu- 
ment against  the  granting  of  further  licenses 
for  such  locality.  An  Increase  in  the  number 
of  saloons  in  a  rural  community  necessari- 
ly increases  the  expense  of  properly  exer- 
cising the  police  authority  In  that  community 
and  Increases  the  hazards  and  dangers  to 
life  and  property  and  the  peace  and  order 
of  the  communl^. 

The  Judgment  of  tbe  district  court  should 
be  reversed,  and  It  is  so  ordered,  and  the 
cause  is  remanded,  with  direction  to  affirm 
the  action  of  the  board  of  commissioners. 
Costs  awarded  in  favor  of  appellant 

STEWART,  a  J.,  and  SULLIVAN,  J,  con- 
cur. 


(22  Idaho,  200) 

ANDERSON  v..  BOARD  OF  COM'RS  OF 
LEMHI  COUNT!. 

(Supreme  Court  of  Idaho.    June  24, 1012.) 
(Byttabut  by  the  Court.) 

IHTOXICATINO    LIQOORS     (§    75*)— LiCKNSKS— 

Pboceedings  to  Pbocubb — Review. 

Where  a  board  of  county  commissionerB 
grant  or  refuse  to  grant  a  license  to  seU  in- 
toxicating liquors  within  the  county,  the  proper 
remedy  for  an  aggrieved  party  under  section 
1508,  Rev.  Codes,  is  by  appeal  to  the  district 
court 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i§  74,  76-70;  Dec.  Dig.  J 
75.»] 

Appeal  from  District  Court,  Lemhi  Coun- 
ty;   James  M.  Stevens,  Judge. 

Appeal  by  William  Anderson  from  an  or 
der  of  the  Board  of  County  Commissioners 
of  Lemhi  County  denying  an  application  for 
a  liquor  license.  From  a  Judgment  of  tbe 
district  court  reversing  the  order  of  tbe 
commissioners,  they  appeaL  Reversed  and 
remanded,  with  directions. 
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J.  K.  Rankin,  Pros.  Atty.,  and  B.  W. 
Whltcomb,  both  of  Salmon,  for  appellant. 
F.  J.  Cowen,  of  Salmon,  for  respondent 

■  AILSHIE,  J.  This  case  Involves  the  same 
state  of  facts  involved  in  the  case  of  Ander- 
son V.  Board,  125  Pac.  188,  Just  decided.  In 
that  case  the  applicant  for  a  liquor  license 
sought  by  writ  of  mandate  to  compel  the 
board  to  issue  the  license.  Feeling,  doubt- 
less, that  there  might  be  a  question  as  to 
the  remedy,  he  also  appealed  from  the  action 
of  the  board  of  commissioners  to  the  dis- 
trict court  In  the  district  court  a  stipula- 
tion was  entered  into  between  counsel  for 
the  appellant  and  the  board,  showing  that 
the  appellant  had  made  due  and  regular  ap- 
plication, paid  the  license  fee  and  given  the 
required  bond,  and  that  thereafter  the  board 
considered  and  acted  upon  the  same  and  re- 
fused to  grant  the  license  asked  upon  the 
grounds  "that  the  granting  of  such  license 
would  not  be  conducive  to  the.  best  interests 
of  the  community  in  which  the  said  license 
was  sought."  It  was  further  stipulated  and 
agreed  that  the  board  had  granted  the  ap- 
plication of  three  other  persons  to  sell  in- 
toxicating liquors  within  the  municipal  cor- 
poration of  Salmon  City.  The  cause  came 
on  for  trial  in  the-  district  court,  and  the 
court  adopted  the  stipulation  as  findings  of 
fact,  and  as  a  conclusion  of  law  found  that 
the  appellant  had  complied  with  all  the  re- 
quirements of  the  statute,  and  that  the  ap- 
pellant was  a  fit  person  to  receive  a  license, 
and  that  be  would  be  likely  to  conduct  an 
orderly  place,  and  that  the  board  of  commis- 
sioners had  no  discretion  in  the  matter  of 
granting  or  refusing  an  application  in  due 
and  regular  form  for  a  license  to  sell  liquors 
within  the  boundaries  of'  an  Incorporated 
city.  The  court  thereupon  reversed  the  ac- 
tion of  the  board  of  county  commissioners, 
and  directed  them  to  issue  a  license  to  the 
appellant  to  sell  intoxicating  liquors  within 
the  limits  of  Salmon  City.  The  board  has 
appealed  from  the  order  and  Judgment. 

From  what  has  already  been  said  tn  An- 
derson V.  Board  of  Commissioners  of  Lemhi 
County,  125  Pac.  188,  recently  decided  by 
this  court,  it  follows  that  appeal  was  the 
appropriate  remedy  for  the  appellant  to  pur- 
sue No  question  arises  tn  this  case,  how- 
ever, about  there  being  any  abuse  of  discre- 
tion or  arbitrary  action  in  the  matter,  and 
the  case  has  been  rested  solely  upon  a  ques- 
tion of  law,  namely,  that  the  board  is  not 
vested  with  any  discretion  in  such  matters. 
We  have  held  adversely  to  that  contention 
in  the  Anderson  Case,  and  will  not  further 
discuss  the  question  here.  The  board  had 
a  discretion  whichit  has  regularly  and  legal- 
ly exercised. 

The  Judgment  of  the  district  court  should 
be  reversed,  and  it  is  so  ordered,  and  the 
cause  is  hereby  remanded  with  direction  to 


the  trial  court  to  affirm  the  action  of  the 
board  of  county  commissioners.  Costs 
awarded  In  favor  of  appellant. 

STEWART,   0.    J.,    and    SULLIVAN,   J., 
concur. 


(22  Idaho.  288) 

POWERS  T.  BOISE  cnr. 

(Supreme  Court  of  Idaho.     July  9,  1912.) 

(Syllabus  by  the  Court.) 

1.  Tbial  (§  133*)— Conduct  of  Oounsei^— 
Action  of  Coubt. 

Held,  that  the  city  was  not  prejudiced  by 
the  remarks  made  by  counsel  for  respondent  in 
bis  argument  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  316;   Dec.  Dig.  §  183.»] 

2.  Tbial  (S  133*)— Conduct  of  Counsel- 
Action  OF  Coubt. 

The  doctrine  or  rule  laid  down  by  this 
court  in  Goldstone  v,  Rustemeyer,  123  Pac. 
635,  in  regard  to  improper  remarks  made  by 
counsel  during  argument  to  the  jury,  approved. 
[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  I  316;  Dec.  Dig.  i  133.*] 

3.  Municipal  CoBPOBAnnoNS  (||  763,  791*)— 
Stbeets—Obstbuction— Notice  to  City. 

Boise  City  must  exercise  reasonable  care 
to  discover  obstructions  or  defects  in  its 
streets  and  sidewalks,  and,  if  such  obBtmctionH 
or  defects  remain  for  any  considerable  length 
of  time,  it  is  at  least  constructive  notice  to  the 
city  of  such  obstructions  or  defects. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |§  1612-1615,  1647- 
1651;    Dec.  Dig.  §{  763,  791.*] 

4.  Municipal  Cobporations  (|  821*)  — 
SxBEETs—OBSTBucTioNa— Action  fob  Inju- 
BiEs— Question  fob  Jubt. 

As  to  whether  the  city  has  constructive 
knowledge  of  obstructions  or  defects  in  ■streets 
and  sidewalks  is  a  question  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1745-1757;  Dec. 
Dig.  §  821.*] 

5.  Municipal  Cobpobations  (J  763* )  — 
Stbebtb  —  Obstbucmons  —  Liability     of 

•   City. 

Under  the  charter  of  Boise  City,  the  city 
had  power  to  manage  and  regulate  its  streets 
and  sidewalks,  and  the  privilege' or  power  so 
granted  imposes  a  corresponding  obligation  on 
the  part  of  the  city,  and  such  power  is  coupled 
with  the  implied  obligation  that  ordinary  care 
at  least  will  be  exercised  in  keeping  the  streets 
and  sidewalks  clear  of  obstructions  and  de- 
fects, and,  if  it  fails  to  do  so,  it  is  liable  for, 
personal  injuries  occasioned  thereby. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1612-1615;  Dec. 
Dig.  i  763.«] 

6.  Municipal  Cobpobapionb  (|  764*)  — 
Stbeets-<>bstbuction8— Cape  Kequibed. 

The  city,  being  liable  for  such  injuries, 
should  prove  a  spur  to  the  officials  to  keep  the 
streets  and  sidewalks  in  a  safe  condition. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Sf  1616-1620;  Dec. 
Dig.'^J.764.*] 

7.  Municipal  Cobpobations  (§  788*)  — 
Streets  —  Obstbuctions  —  Acts  of  Third 
Person. 

Where  a  street  or  sidewalk  is  obstructed 
by  other  persons,  and  the  city  has  either  ac- 
tual or  constructive  notice  thereof,  it  is  pri- 
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marily  liable  for  Injuries  resulting  therefrom, 
rci^ardless  of  whether  the  abutting  owner  or  a 
police  officer  or  the  person  who  placed  the 
Mine  there  is  liable  to  the  city. 

(Ed.  Note.— For  other  cases,  see  Municipal 
CorporaUona,  Cent.  Dig.  H  1641-1643,  1646, 
1652;   Dec  Dig.  {  788.*] 

8.  Refcsal  to  Direct  Vebdict— No  Errob. 
Brld.  that  the  coart  did  not  err  in  refusing 
to  instruct  the  jury  to  return  a  verdict  for  the 
defendant. 

Appeal  from  District  Court,  Ada  County; 
John  F.  MacLane,  Judge. 

Action  by  Mary  A.  Powers  against  Boise 
City.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Afiflrmed. 

Cbas.  F.  Reddocta  and  P.  E.  Caraney,  both 
of  Boise  City,  for  appellant.  Ha*ley,  Puck- 
ett  &  Hawley,  of  Boise  City,  for  respondent. 

SULLIVAN,  J.  This  action  was  commenc- 
ed to  recover  from  Boise  City  certain  dam- 
ages for  personal  Injuries  sustained  by  the 
plaintiff  on  June  29,  1907.  The  cause  of  the 
Injuries  was  the  tripping  and  falling  by  the 
respondent  over  a  telephone  wire  attached 
to  a  pole  which  lay  close  to  the  sidewalk. 
The  pole  was  about  20  feet  long  and  6  to 
10  Inches  in  diameter.  The  wire,  which  was 
several  feet  in  length,  was  securely  fastened 
to  the  small  end  of  the  pole  and  extended  on- 
to the  sidewalk,  forming  a  loop.  In  which 
the  plaintiff  caught  her  foot  as  she  w«s 
walking  along  the  sidewalk.  The  plaintiff 
was  injured  about  9  o'clock  in  the  evening. 
She  was  walking  In  the  ordinary  manner 
along  the  sidewalk  when  the  accident  oc- 
curred, and  did  not  see  the  wire  until  after 
she  was  thrown  to  the  sidewalk.  The  side- 
walk in  question  had  for  a  long  time  been 
the  main  traveled  througbfare  for  pedestri- 
ans living  south  of  the  Oregon  Short  Line 
Railway  track.  Other  streets  in  that  vi- 
cinity had  no  crossing  over  the  railroad 
track,  and,  as  this  street  had  a  crossing,  it 
was  generally  used  by  people  in  that  vicini- 
ty. The  evidence  shows  that  the  pole  and 
wire  Iiad  been  in  the  same  position  for  sev- 
eral months  before  the  accident  occurred. 
As  a  result  of  the  accident,  plaintiff  suffer- 
ed intensely  for  a  number  of  months.  She 
was  seven  weeks  In  bed,  and  it  was  nearly 
two  years  before  she  could  walk  without 
crutches.  The  evidence  shows  she  suffered 
a  great  deal  of  pain  and  at  the  time  of 
the  trial  was  unable  to  take  a  step  with 
her  left  foot.  Prior  to  the  injury  she  was 
a  healthy  woman.  At  the  time  of  the  acci- 
dent she  was  about  56  years  of  age,  with 
an  expectancy  of  life  of  16  years.  As  a  re- 
sult of  the  injury  her  left  leg  Is  three-quar- 
ters of  an  inch  shorter  than  the  right  The 
cause  was  tried  to  the  court  with  a  jury, 
and  the  jury  rendered  a  verdict  in  favor  of 
ttie  plaintiff  for  $3,000,  and  judgment  was 
entered  for  that  amount  on  said  verdict 
The  appeal  is  from  the  judgment 


1.  Several  errors  are  assigned  as  to  the 
rejection  and  admission  of  evidence.  We 
have  examined  those  assigned  errors  and 
are  fully  satisfied  that  the  court  did  not  err 
in  the  admission  or  rejection  of  such  evi- 
dence. 

2.  The  denial  of  Che  appellant's  motion  for 
a  nonsuit  is  assigned  as  error.  A  motion 
for  a  nonsuit  was  Interposed  at  the  close  of 
plaintiff's  testimony  and  denied.  Thereafter 
at  the  close  of  all  the  testimony  in  the  case 
the  motion  was  renewed  and  denied.  Upon 
a  careful  examination  of  the  matter,  yn 
find  that  the  court  did  not  err  in  denying 
said  motions. 

[11  3.  It  appears  that  counsel  for  plaintiff 
stated  during  his  argument  that  Boise  City 
would  have  a  remedy  against  the  Rocky 
Mountain  Bell  Telephone  Company  to  re- 
cover any  Judgment  that  might  be  rendered 
against  it  in  this  case,  and  was  thereupon 
Interrupted  by  counsel  for  defendant,  who 
requested  the  court  to  instruct  the  jury  that 
such  remarks  should  not  be  considered  by 
them  In  the  case,  and  the  court  thereupon 
said:  "The  jury  is  instructed,  in  response 
to  counsel's  request,  that  the  only  question 
for  them  to  consider  in  this  case  is  the  lia- 
bility of  the  defendant,  Boise  City,  to  the 
plaintiff,  and  not  the  liability  as  between 
Boise  City  and  the  Bell  Telephone  Company 
or  any  other  parties  not  mentioned  in  this 
record."  So  far  as  the  record  is  concerned, 
that  closed  the  Incident.  It  appears  from 
the  record  that  the  question  was  mooted,  at 
least,  as  to  whether  the  Bell  Telephone  Com- 
pany was  the  responsible  party.  Instruction 
No.  7  given  by  the  court  is  as  follows:  "Th© 
jury  is  instructed  that  the  fact,  as  admitted 
in  the  answer  of  the  defendant,  that  the 
pole  and  wire  causing  the  Injury  In  this  case 
belonging  to  the  Rocky  Mountain  Bell  Com- 
pany, did  not  in  any  way  relieve  the  defend- 
ant from  its  duty  to  keep  the  said  pole  and 
wire  from  causing  an  unreasonable  obstruc- 
tion to  the  pedestrians  using  ordinary  care 
In  walking  on  the  board  walk  In  qnestiom 
in  this  case.  If  the  city  was  negligent,  as 
set  forth  in  these  instructions,  then  it  is  no 
defense  for  it  to  say  that  the  Rocky  Moun- 
tain Bell  Telephone  Company  was  also  neg- 
ligent" This  instruction  indicates  that  said 
matter  had  been  considered  by  the  court, 
and  we  are  fully  satisfied  from  the  whole 
record  that  the  appellant  was  not  prejudiced 
by  said  statement  made  by  counsel. 

[I]  It  was  contended  by  counsel  for  re- 
spondent tliat  the  rule  laid  down  by  this 
court  In  Goldstone  t.  Rustemeyer,  21  Idaho, 
703,  123  Pac.  635,  is  not  supported  by  the 
weight  of  authority.  However,  this  court 
has  approved  the  rule  there  laid  down  In 
Petajanleml  v.  Washington  Water  Power  Co., 
124  Pac.  783,  and  in  referring  to  the  argu- 
ment of  counsel  made  to  a  jury,  this  court 
there  said:     "We  have  examined  it  (argu- 
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ment  of  connsel)  with  care  and  must  say 
that  it  was  of  such  a  nature  as  could  not 
well  be  approved  by  any  court  and  was  cal- 
culated to  prejudice  the  Jury  rather  than  to 
furnish  them  any  aid  in  the  way  of  fact  or 
argument  upon  which  to  base  a  verdict.  If 
there  was  any  doubt  as  to  the  Justice  of  the 
verdict  in  this  case,  the  court  would  be  Justi- 
fied in  reversing  the  Judgment  on  account  of 
the  prejudicial  statements  and  arguments 
made  by  counsel  for  respondent" — and  cited 
with  approval  Goldstone  v.  Rustemeyer,  su- 
pra. This  court  has  no  inclination  to  depart 
from  the  rule  laid  down  in  the  Rustemeyer 
Case.  Counsel  must  keep  themselves  within 
reasonable  bounds  in  making  their  argu- 
ments to  the  Jury,  and  not  make  statements 
outside  of  the  record  with  the  clear  purpose 
of  prejudicing  the  Jury. 

[3]  4.  It  is  also  contended  that  there  is 
no  evidence  showing,  or  tending  to  show, 
that  Boise  City  had  no  notice,  actual  or 
constructive,  of  the  condition  of  said  pole 
and  wire  lying  along  the  sidewalk.  There  is 
nothing  in  this  contention,  as  it  appears  from 
the  evidence  that  said  pole  with  the  wire  at- 
tached had  been  lying  by  the  sidewalk  for 
two  or  three  months  at  least.  It  is  the  duty 
of  the  city  officers  to  be  vigilant  in  keeping 
its  streets  and  sidewalks  in  repair  so  that 
the  traveling  public  will  not  be  injured  by 
defects  therein.  In  note  to  the  case  of  Klam 
V.  Mt.  Sterling,  20  I<.  R.  A.  (N.  S.)  on  page 
725,  it  is  stated:  "The  city  should  exercise 
reasonable  care  to  discover  defects  and  ob- 
structions in  its  streets  and  sidewalks,  and 
the  performance  of  this  duty  requires  their 
inspection,  and  the  existence  of  such  a  de- 
fect or  obstruction  for  a  long  time  warrants 
the  conclusion  of  actual  knowledge  thereof." 

[4]  And  whether  the  city  had  constructive 
knowledge  is  a  question  for  the  Jury. 

[6]  Boise  City  was  given  power  over  Its 
streets  and  sidewalks  and  highways  by  its 
charter.  It  appears  that  the  Legislature 
liad  been  very  liberal  in  granting  powers  to 
Boise  City  under  its  si)ecial  charter,  which 
was  in  force  at  the  time  this  accident  oc- 
curred. And  whenever  a  state  gives  a  power 
to  a  municipality  to  manage  and  regulate  its 
streets  and  sidewalks,  then  the  city  must  as- 
sume the  responsibility  for  the  careful  man- 
agement thereof.  The  privilege  so  granted 
calls  for  a  corresponding  obligation  on  the 
part  of  the  city,  and  the  power  so  granted  is 
not  free  from  any  conditions,  for  it  is  cou- 
pled with  the  implied  obligation  that  ordi- 
nary care  will  be  exercised  in  its  use.  The 
Supreme  Court  of  this  state  has  held  that 
cities  under  the  general  law  and  incorporat- 
ed under  the  general  laws  of  Idaho  (which 
general  laws  give  far  less  privileges  to  those 
cities  than  are  given  to  Boise  City  under  its 
si>ecial  charter)  are  responsible  for  negli- 
gence in  caring  for  their  sidewalks.  In  the 
case  of  Carson  v.  City  of  Genesee,  9  Idaho, 
244,  74  Fac.  862,  108  Am.  St  Rep.  127,  this 


court  held  that  cities  and  villages  incorporat- 
ed under  general  laws  of  the  state  are  liable 
in  damages  for  negligent  discharge  of  the 
duty  of  keeping  such  streets  and  alleys  in  a 
reasonably  safe  condition  for  use  by  trav- 
elers  in  the  usual  modes,  and  tliat  such  lia- 
bility exists  in  the  absence  of  a  specific  stat- 
ute imposing  it;  that  such  liability  results 
from  the  exclusive  control  granted  over  the 
streets  and  the  duty  imposed  to  keep  them 
in  repair  and  the  power  granted  to  raise 
adequate  revenue  therefor.  That  case  seems 
to  be  a  leading  case,  and  the  note  thereto 
in  108  Am.  St  Rep.  127,  covers  38  pages  and 
is  very  exhaustive.  This  court  said  in  the 
Carson  Case  that:  "In  such  communities  the 
travel  both  by  day  and  night  is  so  much 
greater  in  comparison  with  the  travel  over 
the  country  at  large  that  the  maintenance 
of  good  and  safe  thoroughfares  for  the  pro- 
tection of  life  and  property  becomes  an  ur- 
gent necessity,  and  such  corporations  should 
be  held  liable  for  a  negligent  discharge  of 
that  duty.  The  application  of  this  prin- 
ciple should  prove  a  spur  to  the  officials 
of  such  corporations  to  keep  the  streets  and 
sidewalks  in  a  safe  condition  for  the  uses 
to  which  they  are  dedicated.  Its  denial 
would  be  to  defeat  the  plainest  Justice  In 
many  instances." 

[6]  City  ofllcials  must  understand  that  if 
they  neglect  to  keep  the  streets  and  alleys 
in  proper  repair,  and  injury  results  from 
such  negligence,  the  city  is  liable  for  the  dam- 
ages, and  the  officer  who  neglects  his  duty 
in  making  proper  inspection  of  the  streets 
and  sidewalks,  by  reason  whereof  personal 
injury  results,  is  liable  to  the  city.  As  bear- 
ing upon  this  question,  see  the  following 
Idaho  cases:  Moreton  v.  Village  of  St  An- 
thony, 9  Idaho,  532,  75  Pac.  262;  VUlage 
of  Sand  Point  v.  Doyle,  11  Idaho,  642,  83 
Pac  598,  4  L.  R.  A.  (N.  S.)  810;  Baton  t. 
City  of  Weiser,  12  Idaho,  544,  86  Pac.  541, 
118  Am.  St  Rep.  225;  Miller  v.  VUlage  of 
Mullan,  17  Idaho,  28,  104  Pac.  660,  19  Ann. 
Cas.  1107. 

[7]  Although  the  city  did  not  place  said 
telephone  pole  and  wire  by  said  sidewalk, 
the  city  nevertheless  is  primarily  liable,  not- 
withstanding the  negligence  of  a  third  party 
in  placing  said  pole  by  the  sidewalk.  It  is 
the  primary  and  absolute  duty  of  the  city  to 
keep  its  streets  and  alleys  reasonably  safe, 
and  that  duty  extends  to  all  obstructions 
placed  therein,  no  matter  by  whom.  The 
primary  fault  and  liability  may  be  that  of 
an  abutting  owner  or  a  police  officer  or  of 
a  stranger,  yet  the  city  will  be  liable.  6 
Thompson  on  Negligence,  g  6170. 

[S]  5.  The  refusal  of  the  court  to  instruct 
the  Jury  to  return  a  verdict  for  the  defend- 
ant is  assigned  as  error.  That  contention 
is  without  merit.  The  court  did  not  err  in 
refusing  to  give  such  instruction. 

We  have  considered  the  other  errors  as- 
signed, but  shall  not  refer  to  them  in  detail 
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here.  It  Is  sufficient  to  say  that  we  find 
no  rcTerslble  error  In  the  record,  and  the 
Judgment  must  be  a£Brmed,  and  It  Is  so  or- 
dered, with  costs  In  favor  of  the  respondent 

STEWAKT,  0.  J.,  and  AILSHIE,  J.,  con- 
cnr. 


OX  Idaho,  G2) 

McCORNICK  T.  BROWN  et  aL 
(Sapreme  Court  of  Idaho.    May  31,  1912.) 

(Si/tlahu»  hy  the  Vomrt.) 
L  MoBTGAOKs   (i  445*)— Actions  to  Fobe- 

CLOBE — PLEJODINO. 

A  complaint,  which  alleges  that  M.  S.  ex- 
ecuted and  delivered  to  W.  S.  McC.  four  prom- 
issory notes  personally,  and  thereafter  that  a 
mortage  upon  certain  mining  claims  was  ex- 
ecuted and  delivered  by  M.  !S.  personally,  and 
by  W.  D.  8.  and  P.  S.  S.  and  E.  B.  S.  Van  H., 
for  the  purpose  of  securing  such  several  notes 
executed  and  delivered  by  M.  S.,  and  that  such 
notes  have  not  been  paid  and  the  amount  is 
due,  states  a  cause  of  action  against  M.  8.  per- 
sonally and  W.  D.  S.,  P.  S.  8.,  and  E.  B.  S. 
Van  H.  for  the  foreclosure  of  such  mortgage. 
[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  §{  1308,  1309,  1318;  Dec.  Dig.  § 
445.*] 

2.  MOBTOAQBB    (J    486*)— AOTIONB    TO    FOWS- 

ci/>8E — Decree. 

In  an  action  to  foreclose  a  mortgage  given 
to  secure  notes  executed  by  M.  8.,  where  such 
mortgage  is  executed  by  M.  8.,  W.  D.  8.,  P.  8. 
8..  and  E.  B.  S.  Van  H.,  and  describes  certain 
mining  claims,  and  a  decree  of  foreclosure  is 
made  by  the  trial  court,  the  decree  should  be 
personally  against  M.  8.  and  for  a^  foreclosure 
of  all  right,  title,  and  personal  interest  of  M. 
8.,  W.  D.  S.,  P.  8.  8.,  and  E.  B,  8.  Van  H., 
in  and  to  the  projterty  described  in  the  mort- 
eage. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  1404-1411.  1470;  Dec.  Dig.  ( 
486.»] 

8.   MOBTOAOES     (f     481*)— ACTTORS    TO    FOBB- 
CLOSK — FlWDI  N  G  S— 8U  FFICI ENCT. 

Where  an  action  is  brought  to  foreclose  a 
mortgage  against  several  parties,  and  the  com- 
plaint alleges  that  the  mortgage  was  executed 
by  sach  persons,  and  the  answer  denies  such 
execution,  and  it  appears  from  the  proof  that 
sach  execution  was  by  power  of  attorney,  and 
the  court  makes  a  finding  that  the  defendants 
did  execute  such  mortgage,  such  finding  is  suf- 
ficient upon  the  issues  made  by  the  pleadings, 
and  it  was  not  reversible  error  on  the  part  of 
the  court  In  failing  to  find  whether  the  attorney 
in  fact  was  duly  authorized  to  sign  the  mort- 
gage as  such  attorney  in  fact.  The  finding  of 
the  ultimate  fact  in  issue  in  the  case,  to  wit, 
that  the  defendants  executed  the  mortgage, 
was  sufficient  imder  the  issues  made  by  the 
pleadings. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  1400;   Dec.  Dig.  (  481.*] 

Appeal  from  District  Conrt,  Blaine  Conn- 
ty;  B.  A.  Walters,  Judge. 

Action  by  W.  S.  McComlck  against  M. 
Shaughnessy,  personally  and  as  trustee  un- 
der the  will  of  Eudora  Shaughnessy,  deceas- 
ed, and  others.  On  the  death  of  defendant 
M.  Shaughnessy,  his  administrator,  Fred 
Brown,  was  substituted  as  a  party  to  the 
action  and  decree.     From  a  Judgment  for 


plaintiff,  defendants  appeal     Modified  and 

affirmed. 

Ltynne  F.  Clinton,  of  Boise,  for  appellants. 
Henderson,  Pierce,  Crltchlow  &  Barrette,  of 
8alt  Lake,  and  Sullivan  &  Sullivan,  of  Boise, 
for  respondent 

STEWART,  C.  J.  This  action  was  com- 
menced In  th^  district  court  of  the  Fourth 
Judicial  district  In  and  for  Blatne  county  by 
W.  S.  McCornlck,  doing  business  as  W.  8. 
McComlck  &  Co.,  against  M.  Shaughnessy 
personally,  and  as  executor  and  trustee  nn- 
der  the  will  of  Eudora  Shaughnessy,  deceas- 
ed, Philip  8.  Shaughnessy,  Walter  D.  Shaugh- 
nessy, and  Eudora  B.  Shaughnessy  Van 
Horn,  for  the  foreclosure  of  a  mortgage  upon 
a  group  of  mining  claims  consisting  of  the 
Monarch  Lode,  Lot  No.  37,  Bay  State  Lode, 
Lot  No.  38,  Bon  Ton  Lode,  Lot  No.  39,  and 
Mountain  Boy  Lode,  Lot  No.  40,  ta  the  coun- 
ty of  Blaine. 

The  complaint  alleges  that  the  defendant 
M.  Shaughnessy,  Is  Indebted  to  the  plaintiff 
upon  four  certain  promissory  notes  execut- 
ed by  M.  Shaughnessy  to  plaintiff  as  follows: 
One  promissory  note  dated  January  2,  1906, 
for  the  Bum  of  $2,623;  one  promissory  note 
dated  AprU  2,  1906,  for  the  sum  of  $260;  one 
promissory  note  dated  February  8,  1907,  for 
the  sum  of  $250;  and  one  promissory  note 
dated  April  12,  1907,  for  the  sum  of  $250. 
It  is  also  alleged  that  on  the  8th  day  of  Feb- 
ruary, 1907,  the  defendant  M.  Shaughnessy 
personally  and  as  executor  and  trustee  imder 
the  will  of  Eudora  Shaughnessy,  deceased, 
Walter  D.  Shaughnessy,  Philip  S.  Shaughnes-. 
sy,  and  Eudora  B.  Shaughnessy  Van  Horn, 
for  the  purpose  of  securing  the  payment  of 
the  several  notes  so  given,  made,  executed, 
and  delivered  to  the  plaintiff  a  certain  deed 
of  conveyance  In  the  nature  of  a  mortgage 
upon  the  property  described  In  the  complaint 
This  mortgage  la  attached  to  the  complaint 
and  It  appears  that  the  same  Is  signed  as 
follows:  "M.  Shaughnessy,  personally  and 
as  executor  and  trustee  under  the  last  will 
of  Eudora  Shaughnessy,  deceased;  Walter 
D.  Shaughnessy,  by  M.  Shaughnessy,  his  at- 
torney In  fact ;  Philip  8.  Shaughnessy,  by  M. 
Shaughnessy,  his  attorney  In  fact;  Eudora 
B.  Shaughnessy  Van  Horn,  by  M.  Shaugh- 
nessy, her  attorney  In  fact."  The  recording 
of  the  mortgage  Is  alleged,  and  also  that  the 
plaintiff  was  the  holder  of  the  notes,  and 
that  the  same  had  not  been  paid,  and  that 
there  Is  due  thereon  the  principal  and  in- 
terest and  attorney's  fees,  and  a  decree  of 
foreclosure  Is  demanded. 

The  record  In  this  case  contains  a  copy  of 
a  demurrer  filed  by  M.  Shaughnessy  as  exec- 
utor and  trustee  under  the  will  of  Eudora 
Shaughnessy,  deceased,  while  the  order  of 
the  trial  court  recites  the  action  of  the  court 
upon  the  demurrer  as  follows:  "The  defend- 
ants herein,  M.  Shaughnessy,  personally.,  and 
as  executor  and  trustee  under  the  will  of 


•For  other  caaas  see  same  topic  and  aecUon  NUUBMB  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Serlas  ft  Bep'r  Ind«z«a 
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Eudora  Shanghnessy,  deceased,  Philip  S. 
Shaughnessy,  Walter  D.  Shaughnessy,  and 
Eudora  B.  Shaughnessy  Van  Horn,  having 
heretofore,  by  their  attorneys.  Interposed  de- 
murrers to  the  complaint  of  plaintiff  here- 
in, and  the  same  having  heretofore  been  ar- 
gued and  submitted  to  the  court,  and  the 
court  being  now  fully  advised  in  the  prem- 
ises, it  Is  ordered  that  the  said  demurrers 
and  each  of  them  be  and  the  same  are  here- 
by overruled.  »  •  » "  There  is  some  con- 
troversy between  counsel  as  to  whether  de- 
murrers were  filed  by  Philip  S.  Shaughnessy, 
Walter  D.  Shaughnessy,  and  Eudora  B. 
Shaughnessy  Van  Horn ;  but  from  this  record 
we  are  inclined  to  think  from  the  order  of 
the  trial  court  that  demurrers  were  filed  by 
all  of  the  defendants,  and  this  court  will  con- 
sider the  complaint  as  though  demurrers  had 
been  filed  by  all  of  the  defendants. 

The  demurrer  Is  upon  the  grounds:  First, 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against 
the  defendant,  as  executor  or  trustee  under 
the  will  of  Eudora  Shaughnessy,  deceased. 
Second,  that  the  complaint  Is  insufficient  In 
that:  (a)  It  does  not  sufficiently  appear  that 
the  defendant  was  ever  appointed,  or  now 
Is,  the  executor  or  trustee  under  the  will  of 
Eudora  Shaughnessy,  deceased;  (b)  It  does 
not  appear  that  any  demand  was  ever  made 
upon  the  defendant  M.  Shaughnessy  for  the 
payment  of  the  note  referred  to  in  the  com- 
plaint for  the  sum  of  $250,  dated  February 
8,  1907;  (c)  it  does  not  appear  that  any  de- 
mand was  ever  made  upon  the  defendant  M. 
Shaughnessy  for  the  payment  of  the  note 
referred,  to  In  said  complaint,  dated  April  2, 
1007;  (d)  it  does  not  appear  that  the  note 
dated  April  12,  1907,  was  secured  by  the  al- 
leged assignment  referred  to  in  the  com- 
plaint. Third,  that  the  complaint  does  not 
sufficiently  set  forth  or  show  that  the  defend- 
ant M.  Shaughnessy  had  the  authority  to  ex- 
ecute or  deliver  the  mortgage  described  in 
the  complaint  Fourth,  that  the  complaint 
is  insufficient  because  it  does  not  appear  that 
M.  Shaughnessy  had  the  authority  to  execute 
or  deliver  the  assignments  on  property  held 
by  him  as  executor  and  trustee  under  the 
will  of  Eudora  Shaughnessy,  deceased,  to 
secure  his  own  private  and  individual  in- 
debtedness. This  demurrer  was  overruled, 
and  an  answer  was  filed. 

The  answer  admits  the  execution  of  the 
mortgage,  sought  to  be  foreclosed,  by  M. 
Shaughnessy,  in  person  and  as  executor  and 
trustee,  but  denies  the  authority  of  Shaugh- 
nessy to  execute  the  same  as  executor  or 
trustee,  and  denies  that  Walter  D.  Shaugh- 
nessy, Philip  S.  Shaughnessy,  and  Eudora 
B.  Shaughnessy  Van  Horn  executed  or  de- 
livered said  mortgage.  The  answer  also  ad- 
mits that  M.  Shaughnessy,  acting  as  attor- 
ney in  fact,  executed  the  mortgage,  but  de- 
nies that  Shaughnessy  had  any  right  or  au- 
thority to  execute  or  deliver  the  same,  and 


admits  that  the  defendant  M.  Shaughnessy, 
I>ersonally,  and  assuming  to  act  as  executor 
and  trustee  under  the  will  of  Eudora  Shaugh- 
nessy, and  as  attorney  in  fact  for  Philip  S. 
Shaughnessy,  Walter  D.  Shaughnessy,  and 
Eudora  B.  Shaughnessy  Van  Horn,  execut- 
ed and  delivered  the  mortgage.  The  answer 
also  alleges  that  the  property  described  in 
the  mortgage  belonged  to  the  estate  of  Eu- 
dora Shaughnessy,  deceased,  and  that  such 
estate  was  under  probate  in  the  district 
court  of  Blaine  county;  that  Philip  S. 
Shaughnessy,  Walter  D.  Shaughnessy,  and 
Eudora  B.  Shaughnessy  Van  Horn  are  the 
children  of  Eudora  Shaughnessy,  deceased, 
and  as  such  are  heirs  under  the  will  of 
Eudora  Shaughnessy,  deceased;  that  M. 
Shaughnessy  In  executing  the  mortgage  as- 
sumed to  act  as  executor  and  trustee  of 
the  will  of  Eudora  Shaughnessy,  deceased, 
and  also  attorney  In  fact  for  Philip  Shaugh- 
nessy, Walter  D.  Shaughnessy,  and  Eudora 
B.  Shaughnessy  Van  Horn  in  the  execution 
and  delivery  of  the  mortgage;  and  that  the 
indebtedness  and  the  whole  thereof  was  a 
personal  indebtedness  of  M.  Shaughnessy. 

The  cause  was  tried  to  the  court,  and  find- 
ings of  fact,  conclusions  of  law,  and  Judg- 
ment entered.  In  the  findings  of  fact  the 
trial  court  found  that  the  defendant  M. 
Shaughnessy  was  indebted  upon  the  notes 
set  out  in  the  complaint;  that  on  the  9th 
day  of  February,  1907,  M.  Shaughnessy  per- 
sonally and  as  executor  and  trustee  under 
the  last  will  of  Eudora  Shaughnessy,  deceas- 
ed, Walter  D.  Shaughnessy,  Philip  S.  Shaugh- 
nessy, and  Eudora  B.  Shaughnessy  Van 
Horn,  for  the  purpose  of  securing  the  pay- 
ment of  said  notes,  executed  and  delivered 
the  conveyance  as  a  mortgage  described  In 
the  complaint;  that  the  plaintiff  is  owner  of 
the  notes.  As  conclusions  of  law  the  court 
found:  First,  that  the  plaintiff  was  entitled 
to  Judgment  against  M.  Shaughnessy  for  the 
principal  and  Interest  due  upon  the  notes 
and  attorney's  fees;  second,  that  the  plain- 
tiff was  entitled  to  a  decree  declaring  the 
mortgage  described  in  the  complaint  to  be  a 
Hen  upon  the  property  described,  and  fore- 
closing the  same,  and  for  the  sale  of  said 
property,  with  tlie  privilege  of  redemption 
within  six  months  from  the  date  of  said 
sale;  and  thereon  entered  a  decree  de- 
claring that  plaintiff  recover  from  the  de- 
fendant M.  Shaughnessy  the  amount  due  on 
said  notes  and  Interest  and  attorney's  fees, 
and  that  the  mortgage  be  declared  a  lien 
upon  the  property  described,  and  that  the 
same  be  foreclosed  and  the  property  sold. 
This  appeal  is  from  the  Judgment  and  de- 
cree. 

[1  ]  It  is  contended  on  behalf  of  appellant 
that  the  complaint  is  defective  because,  the 
action  being  a  proceeding  to  foreclose  a 
mortgage  against  an  estate,  the  complaint 
should  allege:  First,  the  presentation  of  the 
claim  to  the  executor  or  trustee;    second, 
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tbat  tbere  was  an  executor  and  trustee  of 
the  estate  of  Eudora  Shaughnessy,  deceased ; 
third,  that  the  complaint  does  not  allege  an 
express  waiver  of  recourse  against  any  oth- 
er property  of  the  estate;  fourth,  that  the 
complaint  does  not  allege  that  Shaughnessy 
was  an  attorney  in  fact  for  the  other  de- 
fendants alleged  to  have  signed  the  mort- 
gage by  power  of  attorney,  or  that  M. 
Shaughnessy  had  authority  to  execute  the 
mortgage. 

As  to  this  being-  an  action  to  foreclose  a 
mortgage,  there  can  be  no  question.  From 
the  allegations  of  the  complaint  It  clearly 
appears  that  the  action  is  against  M.  Shaugh- 
nessy, personally,  for  the  debt  represented  by 
the  notes  and  described  in  the  complaint, 
and  for  a  foreclosure  of  the  mortgage  as 
Dgainst  M.  Shaughnessy  and  Philip  S. 
Shaughnessy,  Walter  D.  Shaughnessy,  and 
Mary  D.  Shaughnessy,  upon  the  proi>erty 
described  in  the  complaint,  and  ttiat  the  ac- 
tion is  not  against  M.  Shaughnessy  as  ex- 
ecutor or  trustee  of  the  estate  of  Eudora 
Shaughnessy,  deceased.  This  being  true,  it 
was  not  necessary  to  allege  in  the  complaint 
that  the  claim  was  presented  to  M.  Shaugh- 
nessy as  executor  or  trustee  of  the  estate 
of  Eudora  Shaughnessy,  deceased,  or  that 
there  was  an  executor  or  trustee  of  the  es- 
tate of  Endora   Shaughnessy,  deceased. 

There  are  no  allegations  In  the  complaint 
or  any  claim  made  in  this  action  that  M. 
Shaughnessy  was  in  possession  of  any  prop- 
erty as  executor  or  trustee  of  the  last  will 
of  Eudora  Shaughnessy,  deceased,  or  that 
tills  was  a  proceeding  against  such  estate. 
From  the  complaint  it  is  apparent  that  the 
action  Is  against  certain  persons,  naming 
them,  who  are  alleged  to  have  executed  a 
mortgage,  and  in  the  complaint  they  were  de- 
scribed by  the  same  names  as  their  signatures 
appeared  to  the  mortgage,  and  the  use  of 
the  words  "executor  and  trustee"  is  merely 
a  description  of  the  person  and  is  so  treated 
in  this  action. 

Whether  the  complaint  was  insufficient  be- 
cause it  Is  not  alleged  that  Shaughnessy  was 
attorney  In  fact  for  the  other  defendants 
and  bad  power  and  authority  to  execute  the 
mortgage  is  immaterial,  because  it  is  spe- 
cifically alleged  in  the  complaint  that  the 
persons  whose  names  appear  as  signers  of 
the  mortgage  executed  the  mortgage.  The 
manner  of  execution  was  a  matter  of  de- 
fense, and  the  complaint  was  sufficient,  as 
It  alleged  that  the  mortgage  was  executed 
by  the  parties  named.  31  Cyc.  1625.  We 
think,  therefore,  that  the  complaint  wa?  suf- 
ficient and  states  a  cause  of  action  for  the 
foreclosure  of  the  mortgage  against  the  de- 
fendant M.  Shaughnessy  personally,  and  the 
other  defendants  named-  in  the  complaint 
who  are  alleged  to  have  executed  and  deliv- 
ered the  mortgage. 

[J]  The  next  question  presented  upon  ap- 
peal Is  that  the  court  failed  to  find  that  M. 


Shaughnessy  had  authority  to  execute  the 
mortgage  on  behalf  of  the  other  defendants 
as  their  attorney  in  fact.  The  court  did 
And  that  "the  mortgage  was  executed  by  the 
defendants,  M.  Shaughnessy  personally,  and 
a&  executor  and  trustee  under  the  last  will 
of  Eudora  Shaughnessy,  deceased,  Walter  D. 
Shaughnessy,  Philip  S.  Shaughnessy,  and 
Eudora  B.  Shaughnessy  Van  Horn,  for  the 
purpose  of  securing  the  payment  of  several 
promissory  notes  so  given  as  aforesaid." 
This  is  a  finding  of  the  ultimate  fact  in  is- 
sue in  the  case,  to  wit,  that  said  defendants 
executed  the  mortgage.  The  answer  denied 
that  these  defendants  executed  said  mortgage. 
This  was  a  direct  issue  of  fact,  and,  when 
the  court  found  that  the  defendants  had  ex- 
ecuted the  mortgage,  it  was  a  finding  on  the 
ultimate,  material  fact,  put  In  issue  by  the 
pleadings.  The  defendants  in  the  case  of- 
fered no  evidence  on  behalf  of  defendants 
sustaining  the  allegations  of  the  answer,  or 
which  in  any  way  controverted  the  allega- 
tions of  the  complaint  The  court  having 
made  this  finding,  such  finding  gave  the 
plaintiff  the  right  to  recover  upon  the  issue 
made.  There  were  no  independent  acts  upon 
which  the  court  was  required  to  make  a  find- 
ing. 

In  the  case  of  Later  v.  Haywood,  14  Idaho, 
45,  93  Pac.  374,  this  court  said:  "These 
principal  probative  facts  ma;  have  all  been 
true,  when  separately  stated,  yet,  if  taken 
as  a  whole,  and  each  modified,  limited,  and 
explained  by  the  other,  as  one  transaction, 
it  still  might  have  been  true  that  all  these 
matters  constituted  one  and  the  same  trans- 
action, and  that  the  deed  from  Hill  to  the 
defendant  was  in  fact  and  in  truth  a  mort- 
gage. The  plaintiffs  were  entitled  to  a  find- 
ing upon  this  issue.  It  Is  the  'bone  of  con- 
tention' under  the  pleadings,  and  It  is  the 
center  about  which,  and  to  support  which, 
all  the  evidence  would  certainly  have  to  be 
directed  under  the  pleadings.  A  finding  up- 
on this  question  would  certainly  affect  and 
control  the  Judgment  to  be  entered.  If  the 
finding  upon  this  material  issue  was  in  fa- 
vor of  the  plaintiff,  it  Is  apparent  that  the 
judgment  must  follow  the  finding  and  also 
be  in  favor  of  the  plaintiff."  In  support  of 
this  rule  we  also  cite  Adams  v.  Crawford, 
116  Cal.  495,  48  Pac.  488;   38  Cyc.  1966. 

The  evidence  Introduced  In  the  trial  of 
the  case  Is  not  before  this  court,  and  It  will 
be  presumed,  In  the  absence  of  such  evi- 
dence, that  the  evidence  was  sufficient  to 
Justify  the  trial  court  In  finding  that  the 
mortgage  was  executed  by  the  defendants. 

The  judgment  is  clearly  in  accordance  with 
the  findings  of  fact  and  conclusions  of  law, 
and  clearly  shows  upon  its  face  that  the 
court  did  not  decree  a  lien  on  property  of 
the  estate  of  Eudora  Shaughnessy,  deceased. 
The  Judgment  declares  a  lien  on  the  proper- 
ty described  in  the  mortgage,  and  includes 
any  interest  therein  which  may  l^elong  to 
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the  defendants.  Counsel  for  defendants  Wal- 
ter D,  Shaughnessy,  Philip  S.  Shaughnessy, 
and  Eudora  B.  Shaughnessy  Van  Horn,  upon 
the  appeal,  argue  that  the  findings  do  not 
show  that  the  mortgage  was  executed  by 
them  personally  and  not  by  their  attorney 
in  fact,  and  that  the  evidence  does  not  show 
that  It  was  for  their  own  benefit  exclusively. 
The  evidence  la  not  here,  and  we  are  unable 
to  say  what  It  proves.  It  may  be  that  they 
expressly  requested  the  plaintiff  to  loan  the 
money  to  M.  Shaughnessy  on  the  giving  of 
the  mortgage,  and.  In  the  absence  of  any- 
thing to  the  contrary,  this  court  will  pre- 
sume that  the  evidence  so  showed.  And  If 
the  money  was  loaned  by  the  plaintiff  to 
Shaughnessy,  and  Shaughnessy  was  to  pay 
the  same  over  to  the  defendants  and  failed 
to  do  80,  It  was  a  matter  of  defense,  and 
should  have  been  pleaded  and  some  evidence 
presented  to  this  court  upon  which  such 
question  could  have  been  determined. 

[2]  Objection  Is  also  urged  against  the 
form  of  the  decree.  It  is  claimed  that  the 
same  Is  against  an  estate  in  the  property 
described  in  the  mortgage,  and  that  the  de- 
cree limits  the  period  of  redemption  to  six 
months.  We  have  carefully  examined  the 
decree  in  this  case  and  find  nothing  In  the 
decree  which  Justifies  such  a  contention. 
The  first  part  of  the  decree  is  to  the  effect 
"that  the  plaintiff  do  have  and  recover  from 
the  defendant  M.  Shaughnessy  the  sum  of 
13373,"  with  certain  Interest  and  attorney's 
fees.  This  part  of  the  decree  is  against  M. 
Shaughnessy,  personally.  It  then  further 
provides:  "That  the  mortgage  set  forth  In 
'  the  complaint  in  this  action  and  described 
and  referred  to  in  the  findings  of  fact  here- 
in be  and  the  same  is  declared  to  be  a  lien 
upon  the  property  therein  described." 

The  decree,  in  so  far  as  the  foreclosure  of 
the  mortgage  and  the  Interest  in  the  prop- 
erty included  in  said  mortgage.  Is  somewhat 
indefinite  and  uncertain,  and  should  be  modi- 
fled,  and  the  decree  declare  "that  the  mort- 
gage set  forth  in  the  complaint  and  referred 
to  In  the  findings  of  fact  is  a  lien  ui)on  what- 
ever interests  the  defendants  personally  had 
in  the  property  described  in  the  mortgage 
and  complaint,  to  wit,  the  Monarch  Lode  No. 
73,  Survey  No.  37,  Bay  State  Lode  No.  74, 
Survey  No.  38,  Bon  Ton  Lode  No.  75,  Survey 
No.  39,  and  Mountain  Boy  Lode  No.  76,  Sur- 
rey No.  40;  and  that  the  interests  of  said 
defendants  personally  in  said  property  be 
sold  under  said  decree  to  pay  the  amount 
of  said  Judgment." 

It  is  stipulated  that  since  the  commence- 
ment of  this  case  M.  Shaughnessy  died,  and 
that  Fred  Brown  has  been  appointed  and 
qoallfled  and  is  acting  as  administrator  of 
the  estate  of  M.  Shaughnessy.  It  is  there- 
fore ordered  that  said  Fred  Brown,  adminis- 
trator of  the  estate  of  M.  Shaughnessy,  shall 
be  substituted  as  a  party  to  the  action  and  as 


a  party  to  the  decree  to  place  of  St  Shaugh- 
nessy. 

It  is  also  stipulated  and  agreed  between 
the  -parties  that  T.  H.  Monohan  has  been 
appointed  administrator  with  the  will  an- 
nexed of  the  estate  of  Eudora  Shaughnessy. 
It  is  therefore  ordered  and  directed  that  T. 
H.  Monohan,  administrator  under  the  will 
of  the  estate  of  Eudora  Shaughnessy,  be  sub- 
stituted instead  of  M.  Shaughnessy  as  ex- 
ecutor and  trustee  under  the  will  of  Eudora 
Shaughnessy,  deceased. 

It  is  also  stipulated  that  Walter  T>.  Shaugh- 
nessy has  died  since  this  action  was  com- 
menced, and  that  Philip  S.  Shaughnessy  and 
Mary  T>.  Shaughnessy  have  been  appointed 
administrators  of  the  estate  of  Walter  D. 
Shaughnessy.  It  is  therefore  ordered  and 
directed  that  Philip  S.  Shaughnessy  and 
Mary  D.  Shaughnessy,  administrators  of  the 
estate  of  Walter  D.  Shaughnessy,  be  sub- 
stituted as  defendants  and  as  parties  to  said 
decree  in  place  of  Walter  D.  Shaughnessy. 

It  is  therefore  ordered  that  the  Judgment 
be  modified  as  indicated  in  this  opinion.  The 
trial  Judge  is  directed  to  enter  a  modified 
decree  in  accordance  with  this  opinion,  and 
the  parties  shall  be  stated  as  above  indicated 
in  this  opinion.  Costs  awarded  to  appel- 
lants. 

AILSHIE  and  SULLIVAN,  JJ.,  concur. 

(21  Idaho.  61) 

DEMENT  T.  Crnr  of  CALDWELL. 

(Supreme  Court  of  Idaho.     May  31,  1912. 
Rehearing  Denied  Jane  28,  1912.) 

(SvOttiiu  iy  th«  Court.) 

L  MUNICIPAI.  COBPOBATIONS  ({  293*)— Sbweb 

— OaOINANCE— Stxpficienct. 

Where  a  city  ordinance  that  declares  the 
intention  of  the  dty  council  to  organize  a  sew- 
er district  and  to  construct  a  sewer  system  pro- 
vides as  follows:  "The  character  of  the  propos- 
ed lateral  sewer  system  shall  be  that  of  gravity 
according  to  the  plans  and  specifications  now  in 
the  office  of  the  city  engineer  of  the  city  of 
Caldwell,  Idaho"— AeM  a  sufficient  compliance 
with  the  provisions  of  subdivision  3  of  section 
2353,  Rev.  Codes,  which  require  that  the  ordi- 
nance of  intention  shall  state  "the  general 
character  of  the  proposed  sewerage  system  and 
sewerage  disposal  worlcs,"  and  that  the  refer- 
ence in  the  ordinance  to  the  plans  and  speci- 
fications is  sufficient  to  give  notice  to  all 
parties  interested  of  the  character  of  the  pro- 
posed system. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §{  77»-775;  Dee 
Dig.  S  293.»i 

2.  MUNICIPAI,  COBPOBATIONS  ({  602*)— Skwzb 

System— PI.ANS—EV1DBNCE. 

Under  the  evidence  in  this  case,  Md  that 
the  plans  and  specifications  of  said  sewer  sys- 
tem had  been  properly  prepared  and  were,  on 
file  in  the  office  of  the  city  engineer  at  the  time 
fired  for  the  hearing  of  protests  against  the 
organization  of  such  district,  and  that  the  en- 
gineer who  prepared  said  plans  and  specifica- 
tions and  superintended  toe  construction  of 
said  system  was  at  least  a  de  facto  city  en- 
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fineer  and  performed  tbe  duties  of  dty  engi- 
neer. 

[E^  Note.— For  otlier  cases,  see  Mnnicipal 
Corporattona,  Gent  Dig.  f  1174;  Dec  Dig.  i 
502.*] 

8.  Mtjsicipal  Cobporations  (|  502*)— Skwm 
AssEsaMENTS— Plans  and  Spkcikcationb— 

EVIDERCK. 

Tile  evidence  held  sufficient  to  sustain  tlie 
findings  of  the  court  that  proper  estimates, 
plans,  and  specifications  were  made, 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  I  1174;  Dec  Dig.  { 
502.*] 

4.  BviDKNCTe  (I  83*)  — Officiai.  Acts  — Pm- 
smrpTioNS. 

The  presumption  is  that  the  officers  of  a 
cit7  act  according  to  law  in  matters  pertain- 
ing to  their  office,  until  tbe  contrary  Is  shown. 

VBd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ^  106;  Dec  Dig.  t  83.*] 

5.  Municipal  Cobpobations  (8  293»)— Con- 
BiRucnoN  or  Seweb— Gbobs  Ebtihatk. 

A  gross  estimate  of  the  cost  of  the  con- 
struction of  a  sewer  system  inserted  in  the  or- 
dinance of  intention  is  sufficient 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporationa,  Gent  Dig.  tt  773-775;  Dec  Dig. 
1293.*] 

6.  MuNiciPAi,  Cobpobations  (i  502*)— Pdb- 

UC      IMPBOVKIIBNTB— ASSESSllENTB— BUBDEN 

or  Pboof. 

The  burden  of  proof  is  on  the  party  who 
attacks  an  assessment,  and  it  will  be  presumed, 
in  the  absence  of  evidence  to  the  contrary, 
that  the  official  acts  connected  therewith  were 
performed  regularly  and  in  substantial  com- 
pliance with  the  provisions  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporaUons,  Cent  Dig.  {  1174;  Dec  Dig.  { 
602.*] 

7.  McinoiPAi.  Cobpobations  (|  811*)— Pub- 
uc  iMPBOVKMXNn  —  Sewxb  Obdinancb  — 
Amendment. 

Where  it  is  ascertained  that  nnder  the 
provisions  of  an  ordinance  proper  connection 
cannot  be  made  by  lot  owners  with  the  sewer 
system,  snch  ordinance  may  be  amended  or 
dianged  so  as  to  provide  a  reasonable  method 
for  such  connection, 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {$  823,  825;  Dec 
Dig.{isil.*] 

&  MuNiciFAi.  Cobpobations  ({  28d*)— Sin- 
OLB  Obdinance— Sepabate  Improvements. 
A  single  ordinance  may  provide  for  more 
tlian  one  improvement  and  a  single  sewer  dis- 
trict may  consist  of  two  noncontiguous  tracts 
of  land,  and,  as  it  does  not  appear  from  the 
record  that  appellant  was  injured  by  having 
these  tract*  included  in  one  sewer  district  he 
has  no  canse  of  complaint 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  762,  766;  Dec 
Dig.^  289.*] 

9.    MumOIFAt  CORPORATIONS  ({  510*)— PlTBLIC 

Improvements— Contbacts—Appbovai,. 
Section  2304,  Rev.  Codes,  provides,  among 
other  things,  that  in  event  that  the  assess- 
ment or  assessment  rolls  therein  provided  for 
■hall  not  be  confirmed,  then  tbe  contract  for 
the  construction  of  sewers  shall  be  of  no 
force  or  effect  Under  that  provision  the  con- 
tractor took  his  chances  on  proceeding  to 
construct  sewers  prior  to  the  confirmation  of 
such  assessment;     but  when   the   council  did 


confirm  the  assessment,  such  contract  was  in 
full  force  and  effect 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1180;  Dec  Dig.  f 
610.*] 

Appeal  from  District  Gonrt,  Canyon  Conn- 
ty;    Ed  L.  Bryan,  Judge. 

Proceedings  by  J.  A.  Dement  against  the 
City  of  Caldwell  to  prevent  confirmation  of 
an  assessment  Judgment  for  the  City,  and 
plaintiff  appeals.    Affirmed. 

Smith  &  Scatterday  and  Rice,  Thompson 
&  Buckner,  for  appellant  H.  E.  Wallace 
and  J.  J.  Plowhead,  for  respondent, 

SULLIVAN,  J.  This  is  an  appeal  from  a 
judgment  of  tbe  district  court  confirming  the 
action  of  the  city  council  of  tbe  city  of  Cald- 
well in  confirming  the  assessment  of  local 
lateral  sewerage  improvement  district  No.  4 
of  said  city.  It  involves  the  legal  organiza- 
tion of  said  district,  the  construction  of  a 
sewer  system  in  said  district,  tbe  assessment 
of  benefits  in  said  district,  and  tbe  confirma- 
tion of  such  assessments  by  the  city  council. 
Said  city  undertook  the  construction  of  said 
sewer  system  under  the  provisions  of  chap- 
ter 14,  tit  13,  of  tbe  Political  Code,  and 
particularly  under  tbe  provisions  of  section 
2353,  Rev.  Codes.  The  work  was  carried  on 
to  completion  and  tbe  system  turned  over  to 
tbe  city  as  provided  by  law.  An  assessment 
roll  was  prepared  and  submitted  to  tbe  coun- 
cil and  approved  by  it  on  the  31st  of  Octo- 
ber, 1010.  Tbe  action  of  tbe  council  in  that 
regard  was  •  appealed  from  to  tbe  district 
court  in  and  for  Canyon  county,  and  tbe 
district  court  confirmed  tbe  action  of  the 
council  in  that  regard,  with  tbe  exception  of 
a  few  minor  matters,  and  this  appeal  la 
from  the  Judgment  of  tbe  district  court 

[1]  (1)  It  Is  first  contended  that  tbe  ordi- 
nance of  intention  passed  by  said  city  coun- 
cil on  June  13,  1910,  does  not  sufficiently  de- 
scribe the  general  character  of  tbe  proposed 
improvement  as  required  by  paragraph  3  of 
section  2353,  Rev.  Codes.  Section  3  of  said 
ordinance  Is  as  follows:  "Tbe  character  of 
the  proposed  lateral  sewer  system  shall  be 
that  of  gravity  according  to  tbe  plans  and 
specifications  now  in  tbe  office  of  tbe  city 
engineer  of  tbe  city  of  Caldwell,  Idaho." 
Tbis  court  held.  In  Williams  ▼.  City  of  Cald- 
well, 19  Idaho,  614,  114  Pac.  519,  that,  where 
a  city  ordinance  declaring  the  Intention  of 
tbe  council  to  organize  a  sewer  district  and 
construct  a  sewer  system  states  that  "tbe 
character  of  the  proposed  lateral  system 
shall  be  that  of  gravity  and  according  to  the 
plans  and  specifications  now  on  file  in  tbe 
office  of  tbe  city  engineer,"  It  is  a  sufficient 
compliance  with  the '  terms  of  subdivision  3 
of  said  section  2353,  Rev.  Codes,  which  re- 
quires that  tbe  ordinance  of  intention  shall 
state  tbe  "general  character  of  the  proposed 
sewerage    system    and     sewerage     disposal 
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works" ;  that  the  reference  to  the  plans  and 
specifications  Is  sufficient  to  give  notice  to  all 
parties  interested  in  the  general  character  of 
the  proposed  worlcs.  The  decision  in  that 
case  virtually  disposes  of  the  question  here 
under  consideration.  Under  the  provisions 
of  subdivision  3  of  section  2353,  a  detailed 
statement  of  the  plans  and  specifications  and 
the  material  out  of  which  the  system  is  to 
be  constructed  need  not  be  Inserted  in  the 
ordinance,  as  any  one  desiring  information 
In  regard  thereto  may  ascertain  it  from  the 
plans  and  specifications,  if  they  have  notice 
where  those  are  kept  on  file. 

[2]  (2)  It  is  contended  that  the  city  en- 
gineer did  not  draw  any  plans  or  speciflca- 
tions  of  said  sewer  system;  that  he  never 
resigned  as  city  engineer,  and  most  of  the 
duties  of  that  office  were  performed  by  one 
Richardson,  who  was  not  officially  appoint- 
ed, who  took  no  oath  of  office,  and  who  gave 
no  bond. 

It  appears  from  the  record  that  the  city 
engineer,  Williams,  appointed  one  Richard- 
son deputy  city  engineer.  It  also  appears 
that  said  Williams  himself  made  the  prelim- 
inary estimate  for  the  bids  for  the  construc- 
tion of  said  sewer ;  that  said  Richardson 
performed  the  duties  of  city  engineer  during 
the  construction  of  the  sewer,  at  the  request 
of  the  mayor ;  that  he  acted  as  city  engineer 
during  that  period  of  time  and  drew  the 
salary  of  the  engineer  for  said  services,  the 
city  engineer  being  away  from  the  city  and 
engaged  in  other  work.  Under  the  facts  of 
this  case,  it  makes  no  difference  Vhether  the 
minutes  of  the  city  council  show  that  Rich- 
ardson was  duly  appointed  as  deputy  city 
engineer  or  not.  The  record  shows  that 
Richardson  acted  as  and  was  considered  city 
engineer  by  the  city  council  and  mayor.  In 
any  event,  he  was  a  de  facto  engineer  and 
performed  the  duties  of  the  city  engineer. 
There  Is  no  charge  of  any  fraud  or  anything 
of  that  kind  in  connection  with  this  matter. 
28  Cyc.  420 ;  35  Cye.  1522 ;  Abbott's  Munic- 
ipal Corp.  §§  656,  659.  Under  the  provisions 
of  section  2354  the  sewer  committee  has  au- 
thority to  appoint  an  engineer. 

[3]  (3)  It  is  also  contended  by  counsel  for 
appellant  that,  because  the  city  engineer  did 
not  deliver  any  plans  and  specifications  to 
his  successor,  it  must  necessarily  follow  that 
no  plans  or  specifications  were  ever  In  exist- 
ence. We  cannot  agree  with  that  conten- 
tion, as  the  records  show  that  such  plans 
and  specifications  were  made  and  on  file  in 
the  city  engineer's  office,  at  least  as  early 
as  June  27,  1910,  at  the  time  fixed  for  hear- 
ing protests  against  the  organization  of  such 
district  and  the  proposed  Improvements  and 
works  to  be  constructed.  At  that  hearing  no 
protests  whatever  were  filed,  and  the  pro- 
testants  herein  do  not  claim  that  they  have 
been  misled  or  damaged  In  any  way  by  rea- 
son of  no  plans  or  specifications  being  on 
file  in  the  city  englueer.'s  office,  nor  do  they 


produce  any  proof  whatever  showing  that 
such  plans  and  specifications  were  not  on 
file  in  said  office  at  said  date.  The  appellant 
introduced  evidence  to  show  that  City  En- 
gineer Williams  did  not  turn  over  to  his 
successor  the  plans  and  specifications  used 
in  the  construction  of  said  sewerage  system, 
but  that  is  not  proof  that  no  such  plans  and 
specifications  were  not  on  file  in  bis  office  at 
the  date  noticed  for  the  bearing  of  protests 
against  the  organization  of  such  district 

[4]  (4)  It  Is  next  contended  that  no  esti- 
mate of  the  cost  of  said  system  was  made 
by  the  city  engineer  as  was  required  by  sec- 
tion 2201,  Rev.  Codes.  There  is  no  evidence 
In  the  record  to  show  that  the  city  engineer 
did  not  make  the  detailed  estimate  required 
by  the  provisions  of  that  section.  Williams, 
the  city  engineer,  testified  that  he  beUeved 
that  he  made  the  preliminary  estimates  for 
the  bids  before  he  turned  the  matter  over 
to  Richardson,  and  it  appears  from  the  rec- 
ord that  Richardson  filled  the  blank  in  the 
ordinance,  when  requested  to  do  so,  and 
placed  the  amount  at  $10,000.  We  think  the 
evidence  Is  sufilclent  to  sustain  the  finding 
of  the  court  that  such  estimates,  plans,  and 
specifications  were  made.  It  is  presumed 
that  the  officers  of  the  city  acted  according 
to  law  in  all  matters  until  the  contrary  is 
shown,  and  it  is  Incumbent  upon  the  appel- 
lant to  show  that  no  estimate  was  made, 
and  that  the  city  council  acted  in  the  mat- 
ter without  the  necessary  details,  which  he 
failed  to  do. 

[5]  The  fourth  section  of  ordinance  No. 
173,  approved  by  the  mayor  on  June  14, 
1910,  is  as  follows:  "The  estimated  cost  of 
said  improvement  district  is  the  sum  of  $10,- 
000."  That  ordinance  was  published  in  the 
oflicial  paper,  and  the  property  owners  were 
thus  given  notice  of  the  estimated  cost  of 
tlie  sewer  System.  It  was  not  necessary  to 
place  an  estimate  in  detail  in  said  ordinance. 
A  gross  estimate  of  the  cost  was  sufficient. 
Piatt  V.  City  of  Payette,  19  Idaho,  470,  114 
Pac.  25.  .However,  as  before  stated,  no  pro- 
test whatever  was  filed  against  the  organiza- 
tion of  said  district,  and  we  think  the  evi- 
dence sufficiently  shows  the  plans  and  spec- 
ifications for  said  improvements  were  on  file 
In  the  engineer's  office  on  the  date  noticed 
for  the  hearing  of  said  protest,  to  wit,  June 
27,  1910. 

[6]  The  burden  of  proof  Is  on  the  party 
who  attacks  an  assessment.  It  will  be  pre- 
sumed, in  the  absence  of  evidence  to  the 
contrary,  that  official  acts  were  performed 
regularly  and  in  sub.stantlal  compliance  with 
the  statute.  Taxation  by  Assessment,  by 
Page  &  Jones,  §  1466;   28  Cyc.  1167,  1168. 

[7]  (5)  It  is  next  contended  that  connecr 
tions  with  said  system  cannot,  be  made  in 
compliance  with  section  14  of  ordinance 
No.  180.  Said  section  requires  sewer  pipes 
in  the  yards  to  be  of  the  best  quality  of 
vitrified  pipes  with  cement  Joints,  and  "they 
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sball  not  be  laid  nearer  than  two  feet  on 
tbe  exterior  of  the  wall  nor  less  than  two 
feet  below  the  surface  of  the  ground,  nor 
will  they  be  allowed  In  bad  or  made  ground. 
In  all  such  cases  sewers  beneath  the  ground 
shall  be  of  cast  iron  pipes."  That  provision 
is  construed  by  counsel  for  the  city  to  mean 
that,  if  it  Is  Impossible  to  secure  drainage 
by  placing  the  pipe  two  feet  under  the  ground, 
then  cast-iron  pipe  must  be  used,  and  not 
Tltrifled  pipe.  That  construction  may  be 
correct,  but  it  seeu^s  to  us  a  little  strained. 
But  it  appears  that,  as  some  controversy  had 
arisen  over  the  proper  construction  of  that 
ordinance,  the  council  amended  said  sec- 
tion of  said  ordinance  by  enacting  ordinance 
No.  102.  That  ordinance  provides,  among 
other  things,  that  where  a  sewer  is  less  than 
two  feet  below  the  surface  of  the  ground, 
cast-tron  pipe  placed  to  as  great  a  depth  as 
possible  in  the  ground  to  insure  sufficient 
drainage  shall  be  used  in  the  yards.  Under 
the  provisions  of  that  ordinance,  connection 
can  be  made  by  the  lot  owner  with  the 
sewer  in  said  district.  The  police  power  au- 
thorizing  the  city  to  enact  ordinances  re- 
quiring a  lot  owner  to  connect  with  the  sewer 
mast  provide  a  reasonable  method  for  such 
connection,  and  it  could  not  force  a  person 
to  connect  with  a  sewer  in  a  way  that  would 
not  drain  the  sewage  from  the  lot  or  in  a 
way  that  would  not  accomplish  the  pur- 
pose for  which  the  sewer  was  constructed. 
If  a  lot  owner  receives  no  benefit,  he  cer- 
tainly cannot  be  assessed  for  a  benefit. 

It  is  suggested  by  counsel  that  section  110 
of  ordinance  No.  180  does  not  admit  of  all 
persons  making  connection  with  the  sewer, 
for  the  reason  that  one-fourth  of  an  inch 
grade  per  foot  is  too  great.  It  appears  from 
the  evidence  that  that  refers  to  pipes  in 
buildings,  and  not  to  pipes  laid  from-  the 
building  to  the  sewer,  and  that  the  latter 
pipes  may  have  a  grade  of  one-fourth  inch 
to  ten  feet 

[I]  (6)  It  is  next  contended  that  the  land 
embraced  in  said  sewer  district  is  composed 
of  two  areas  which  are  not  contiguous,  and 
that  the  sewerage  system  of  each  of  said 
areas  has  a  separate  and  distinct  outlet. 
The  record  shows  that  said  tracts  have  one 
and  the  same  outlet,  and,  in  order  to  give 
any  force  and  effect  to  this  objection,  it 
would  be  necessary  for  the  appellant  to 
show  that  he  was  in  some  manner  injured 
by  the  creation  of  such  district  in  the  man- 
ner in  which  it  was  created.  Counsel  seem 
to  assume  that  the  mere  formation  of  this 
district  in  the  way  it  was  formed  precludes 
the  sewer  committee  from  apportioning  the 
assessments  equitably;  but  there  is  nothing 
in  the  record  to  show  that  the  assessments 
were  inequitably  made,  or  not  in  accordance 
with  the  benefits  received.  The  aewer  com- 
mittee evidently  concluded  that  the  benefits 
were  about  equal  and  that  each  property 
owner  should  be  assessed  accordingly.   There 


is  nothing  in  the  record  to  show  that  ap- 
pellant was  iirejudiced  by  forming  the  dis- 
trict in  the  way  it  was  organized.  There  is 
no  doubt  but  that  a  single  ordinance  may 
provide  for  more  than  one  improvement  See 
Abbott's  Munic.  Corp.  1,  page  868,  note,  and 
page  1107,  note.  It  is  stated  in  Taxation  by 
Assessment,  by  Page  &  Jones,  i  572,  that  if 
to  add  together  the  cost  of  different  sewers 
"laid  on  different  streets  and  to  apportion  the 
aggregate  cost  upon  the  property  fronting  on 
any  of  such  sewers  results  in  assessment 
which  is  not  materially  in  excess  of  the  ben- 
efits conferred  upon  any  tract  of  land,  such 
assessment  is  not  Invalid.  The  similarity 
of  the  improvement  proposed  to  be  made  and 
the  situation  of  the  property  to  be  assessed 
with  respect  to  it  affords  a  more  satisfac- 
tory test  as  to  whether  the  two  tracts  might 
be  embraced  in  a  common  scheme  as  one  im- 
provement than  their  actual  and  physical 
contact  with  each  other.  Village  of  Hins- 
dale V.  Shannon,  182  111.  312,  55  N.  E.  327. 
In  the  case  at  bar  the  improvements  to  be 
made  in  each  tract  were  of  the  same  Idnd 
and  character,  and  there  is  nothing  to  show 
that  there  was  any  difference  in  the  physical 
features  of  the  country  or  in  the  soil  to  be 
excavated  for  the  laying  of  the  pipes.  It 
does  not  appear  from  the  record  that  the 
appellant  was  injured  by  having  these  tracts 
included  in  one  ordinance,  and  for  that  rea- 
son he  cannot  recover  on  that  ground. 

(7)  As  to  the  condition  of  the  sewer:  It  is 
contended  that  the  sewer  pipes  were  not 
properly  laid  and  are  not  of  sufficient  depth 
in  the  ground,  and  that  they  leak,  and  of- 
fensive odors  arise  from  such  lealcage.  There 
is  a  substantial  confilct  in  the  evidence  upon 
these  questions.  Several  experts  in  laying 
sewers  testified  as  to  the  sufficiency  of  said 
sewers  for  the  purposes  intended.  It  ap- 
pears that  there  has  been  considerable  feel- 
ing over  this  matter,  and  that  at  two  dif- 
ferent times  at  a  certain  point  the  sewer 
had  been  stopped  up.  At  one  time  a  gunny 
saclc  filled  with  straw  or  hay  was  thrust 
into  the  eight-inch  sewer  pipe,  and  at-  an- 
other, a  piece  of  oilcloth,  large  enough  to 
choke  the  sewer,  had  been  thrust  into  it, 
and  that  at  those  times  the  cement  In  some 
of  the  Joints  of  the  sewer  pipe  had  been 
broken  and  certain  ground  flooded.  This 
was  not  caused  by  the  defective  construc- 
tion of  the  sewer  system.  The  evidence 
shows  that  the  sewer  pipes  came  to  the 
surface  of  the  ground  in  places.  But  there 
is  evidence  in  the  record  to  show  that  in 
such  places  the  ground  was  low  and  on  a 
proper  grade  would  have  to  be  filled,  and 
that  the  pipes  in  such  places  had  been  cov- 
ered with  loose  dirt,  as  required  by  the  con- 
tract. We  think  it  sufficiently  appears  from 
the  evidence  that,  when  the  lots  along  such 
pipe  are  graded  to  the  height  contemplated, 
there  will  be  no  difficulty  along  that  line. 

The  great  weight  of  the  testimony  shows 
that  the  contract  price  for  the  construction 
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of  the  sewer  'waa  reasonable  In  amount.  No 
fraud  Is  alleged  and  no  fraud  is  sbown,  and 
It  Is  not  for  this  court  to  say  that  the  con- 
tract price  was  too  high.  See  Bellevue  Wa- 
ter Co.  V.  City  of  Bellevue,  3  Idaho  (Hash.) 
739,  35  Pac.  693. 

It  appears  from  the  testimony  that  two 
members  of  the  board  of  county  commission- 
ers of  Canyon  county  and  also  members  of- 
the  board  of  health  in  that  county  made  an 
examination  of  said  ^wer,  and  they  testi- 
fied that  they  found  it  in  good  shape  so  far 
as  Its  construction  was  concerned,  and  in 
their  opinion  it  was  a  benefit  to  all  of  the 
property  in  said  sewer  district 

[9]  Appellant  filed  his  protest  against  the 
confirmation  of  the  assessment  on  October 
22,  1910.  The  sewer  system  at  that  time 
was  nearly  completed,  and  it  appears  that 
the  first  intimation  said  councQ  had  that 
any .  person  was  dissatisfied  was  when  said 
protest  was  filed.  Appellant  knew  what  the 
estimated  cost  of  construction  of  said  sewer 
system  was,  and  he  certainly  knew  that  be 
would  have  to  pay  his  proportionate  part 
of  It  if  he  bad  lots  in  that  district  If  the 
contract  price  was  within  the  estimated  cost 
appellant  cannot  now  be  beard  to  complain 
that  the  total  cost  of  the  sewer  is  too  high. 
He  ought  to  have  appeared  on  June  27,  1910, 
and  entered  his  protest  at  that  time  against 
the  estimated  cost,  If  he  thought  It  excessive. 
On  October  22,  1910,  he  filed  his  protest  as 
above  stated,  against  the  confirmation  of  the 
assessment  and  it  is  contended  by  counsel 
for  appellant  that  the  provisions  of  section 
2364,  Rev.  Codes,  clearly  point  out  to  the 
contractor  how  and  when  be  may  safely 
proceed  with  bis  work.  The  provisions  re- 
ferred to  are  as  follows:  "No  contract  here- 
in provided  for  shall  go  into  ettebt,  in  so  far 
as  the  committee  or  city,  town  or  village 
are  concerned,  to  be  binding  upon  it  or  them, 
until  the  assessment  herein  provided  for 
shall  be  confirmed;  and  in  the  event  the  as- 
sessment or  the  assessment  rolls  herein  pro- 
vided for  shall  not  be  confirmed,  then  such 
contracts  shall  be  of  no  further  force  or  ef- 
fect." Under  those  provisions  the  contrac- 
tor takes  his  chance  if  he  proceeds  with  his 
contract  before  the  assessment  is  confirmed, 
and,  if  it  is  not  confirmed,  then  the  con- 
tract is  of  no  further  force  or  effect  But 
in  the  case  at  bar,  the  assessment  was  con- 
firmed, and  therefore  said  contract  has  force 
and  effect  If  the  contractor  wanted  to 
take  bis  chances  and  not  await  such  confir- 
mation, he,  of  course,  could  proceed.  It  was 
not  absolutely  necessary  for  him  to  await 
the  action  of  the  council  in  that  regard.  The 
fact  that  he  did  proceed  would  not  of  itself 
render  the  contract  of  no  force  or  effect  and, 
when  the  council  confirmed  the  assessment, 
the  contract  was  in  full  force  and  effect 

Upon  the  material  questions  raised  on  this 
appeal  there  is  a  substantial  confiict  in  the 


evidence,  and  there  b  snbstantlal  evidence 
to  support  the  findings  of  fact  and  Judgment 
entered  by  the  trial  court 

The  Judgment  must  therefore  be  affirmed, 
and  it  is  so  ordered,  with  costs  of  this-  ap- 
peal in  favor  of  the  respondent  dty. 

STEWART,  C.  J.,  and  AILSHIE,  X,  con- 
cur. 


(22  IdaHo,  274) 

mUj  et  aL  T.  TWIN  TALLS  SAT/MON  BIV- 
EB  LAND  &  WATEB  CO. 

(Supreme  Court  of  Idaho.     July  6,  1912.) 

fSytlabut  hv  the  Court.) 

1.  Mechanics'    Liens    (g    35*)— Natubb    ow 
BiOHT— Statiitoby  provisions. 

Under  the  provisions  of  Rection  6110,  Rev. 
Codes,  every  person  performing  labor  upon, 
or  furnishing  materials  to  be  used  in  the  con- 
struction, alteration,  or  repair,  of  any  mining 
claim,  building,  wharf,  bridge,  ditch,  dike, 
flume,  tunnel,  fence,  machinery,  railroad,  wag- 
on road,  aqueduct  to  create  hydraulic  power, 
or  any  other  structure,  or  who  performs  labor 
in  any  mine  or  mining  claim,  has  a  lien  up- 
on the  same  for  the  work  or  labor  done  or  ma- 
terials furnished. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  40;   Dec.  Dig.  {  35.*] 

2.  Mechanics'  Liens  fS  96*)— Right  to  Lxew 

—  Consent   of  Owneb  —  Authobttt   or 
Agent. 

Under  the  provisions  of  section  6110,  ev- 
ery contractor,  subcontractor,  architect,  build- 
er, or  any  person  having  charge  of  any  mining 
claim,  or  of  the  construction,  alteration,  or  re- 
pair, either  in  whole  or  in  part,  of  any  other 
building  or  other  improvement  shall  be  held  to 
be  the  agent  of  the  owner  for  the  purpose  of 
the  mechanic's  lien  law. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  12S;   Dec.  Dig.  {  96.*] 

3.  Mechanicb*  Liens  (|  95*)— Persons  Bw- 
titleo — Subcontractor. 

Under  the  mechanic's  lien  law  of  the 
state  it  was  the  intent  of  the  Legislature  to 
grant  an  absolute  lien  direct  upon  the  prop- 
erty to  the  person  who  performs  labor  upon 
or  furnishes  materials  to  be  used  in  the  build- 
ing, structure,  or  other  improvement  without 
reference  to  whether  such  person  performing 
such  labor  or  furnishing  such  material  is  an 
original  contractor  or  a  subcontractor  or  a 
laborer  or  a  materialman. 

[Ed.  Note. — For  other  cases,  see  Mechanical 
Liens,  Cent  Dig.  {  127;   Dec.  Dig.  g  95.*] 

4.  Mechanics'  Liens  (8  96*)— Right  to  Lien 

—  Consent  •  of  Owner  —  Acxhority   of 
Agent. 

Where  T.  F.  S.  B.  L.  &  W.  Co.  is  en- 
gaged in  the  constructing  of  a  dam  for  the 
purpose  of  creating  a  reservoir  for  irrigation 
purposes,  and  such  company  employs  H.  to 
haul  and  transport  cement  from  a  railroad  sta- 
tion to  the  place  of  use  to  he  used  in  the  con- 
struction of  said  dam  by  the  company,  and  H. 
sublets  a  contract  to  H.  &  S.  to  do  such  haul- 
ing, H.  is  tlie  agent  of  the  land  and  water 
company,  the'  owner  and  builder  of  the  dam, 
under  the  provisions  of  section  5110,  Bev. 
Codes,  in  relation  to  mechanics'  liens. 

[Ed.  Note. — For  other  cases,  see  Mechanics* 
Liens,  Cent  Dig.  g  128;   Dec.  Dig.  §  96.*] 
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5.  Mtxjharicb'  Likns  ({  50*)— Bight  to  Iaen 
—  conskkt  of   ownbr  —  authobitt   of 

AOKNT. 

Where  H.  &  S.  haul  and  transport  cement 
from  a  railroad  station  to  the  place  where  T. 
F.  S.  R.  L.  &  W.  Co.  are  constructing  a  dam, 
and  Buch  cement  is  accepted  and  used  by  the 
company  in  the  construction  of  said  dam,  and 
II.  Sc  S.  are  employed  to  haul  and  transport 
nid  cement  by  H.,  a  contractor  employed  by 
the  company,  and  upon  the  delivery  of  said  ce- 
ment the  same  is  nsed  in  the  construction  of 
said  dam  and  becomes  a  part  of  the  improve- 
ment and  enhances  the  value  of  the  company's 
property,  H.  &  S.  are  entitled,  upon  comply- 
ing with  the  statute,  to  a  lien  upon  said  dam 
for  labor  and  services  rendered  by  them  in' 
hauling  and  transporting  said  cement. 

lEd.  Note. — For  other  cases,  see  Mechanics' 
liens,  Cent  Dig.  {  47;   Dec.  Dig.  !  50.*] 

Appeal  from  District  Court,  Twin  Falls 
County;  G.  O.  Stockslager,  Judge. 

Action  by  D.  L.  HUl  and  another  against  the 
Twin  Falls  Salmon  Elver  Land  &  Water 
Compansr.  From  a  judgment  for  plaintiffs, 
defendant  appeals.     Affirmed. 

S.  H.  Hays  and  P.  B.  Carter,  both  of  Boise 
City,  for  appellant  Longley  &  Hazel,  of 
Twin  Falls,  for  respondents. 

STEWART,  C.  J.  This  is  an  action 
brought  for  the  purpose  of  foreclosing  a  me- 
chanic's lien  upon  the  dam,  worlds  of  irriga- 
tion, and  lands  necessarily  used  in  connec- 
tion therewith,  and  known  as  the  Salmon 
Biver  Dam,  situated  In  Twin  Falls  county, 
Idaho.  While  the  respondents  are  Joined  as 
plaintiffs  in  said  action,  the  action  is  indi- 
vidual, and  the  parties  are  Joined  under  the 
provision  of  section  5121,  Rev.  Codes,  which 
provides:  "Any  number  of  persons  claiming 
liens  against  the  same  property  may  Join  in 
the .  same  action.  *  *  * "  In  considering 
the  case  the  plaintiffs  will  be  recognized  as 
separate  in  their  respective  rights.  The  ma- 
terial facts  in  the  case  are  stipulated,  al- 
though there  is  some  oral  evidence;  but 
there  is  no  substantial  conflict  upon  any  fact 
which  is  controlling  in  determining  the  rights 
of  the  respective  parties  to  the  action.  The 
only  question  to  be  determined  upon  this  ap- 
peal is  whether,  under  the  facts  of  the  case 
as  shown  by  the  record,  the  respondents  are 
entitled  to  a  lien  upon  the  property  against 
which  the  lien  is  sought  to  be  foreclosed. 
The  cause  was  tried  to  the  court,  and  find- 
ings of  fact  made  and  Judgment  rendered 
sustaining  respondents'  claims  of  lien  and 
ordering  foreclosure  thereof.  A  motion  for 
a  new  trial  was  made  and  overruled,  and 
this  appeal  is  from  the  Judgment  and  from 
the  order  overruling  the  motion  for  a  new 
trial. 

The  facts  as  shown  by  the  evidence  and 
found  by  the  trial  court  are  as  follows:  The 
defendant,  the  Twin'  Falls  Salmon  River 
land  &  Water  Company,  is  the  owner  of  the 
Salmon  River  Dam  and  the  land  upon  which 
the  same  is  situated,  together  with  certain 
abutting  land  necessary  for  its  use.    A  con- 


tract was  made  between  the  Twin  Falls  Sal- 
mon River  Land  &  Water  Company  and  one 
J.  T.  Hughes  by  which  the  company  employ- 
ed said  Hughes  to  haul  cement  for  use  in 
said  dam  from  the  railroad  station  at  Roger- 
son  to  a  point  close  to  the  dam,  a  distance 
of  about  seven  miles,  with  the  Intention  of 
using  said  cement  in  the  construction  of  a 
dam,  and  such  cement  was  thereafter  so 
used  in  the  construction  of  said  dam  and  on 
the  property  of  the  defendant  company. 
Hughes  employed  the  plaintiffs  to  haul  a 
portion  of  said  cement,  agreeing  to  pay  there- 
for the  price  of  $2.25  per  ton,  which  has  not 
been  paid  by  either  the  defendant  or  Hughes. 
The  cement  hauled  and  delivered  by  the 
plaintiffs  was  delivered  at  a  place  for  storage 
designated  by  the  defendant,  and  a  large 
part  at  the  mixer  of  the  defendant  and  aft- 
erwards put  to  use  in  the  dam.  In  hauling 
the  cement  the  plaintiffs  used  their  own 
teams  and  loaded  and  imloaded  the  same 
and  performed  all  the  work  and  labor  inci- 
dent to  the  transportation  of  said  cement 
from  the  town  of  Rogerson  to  the  works  of 
the  defendant,  and  the  defendant  knew  that 
the  plaintiffs  were  engaged  In  hauling  the 
cement  and  used  the  same  and  have  receiv- 
ed the  benefit  of  the  work  and  labor  per- 
formed by  the  plaintiffs. 

Upon  these  facts  the  court  concluded  as  a 
matter  of  law  that  J.  T.  Hughes,  in  employ- 
ing the  plaintiffs,  was  acting  as  the  agent  of 
the  defendant  company  under  the  mechanic's 
lien  laws  of  the  state,  and  that  the  respond- 
ents were  entitled  to  a  Hen  upon  the  dam 
and  adjacent  property,  particularly  describ- 
ing the  same,  where  the  improvements  were 
made. 

It  is  the  contention  of  the  appelant  on 
this  appeal  that,  under  the  facts  as  fotmd  by 
the  trial  court,  the  respondents  are  not  en- 
titled to  a  lien  upon  the  dam  and  property  of 
the  defendant;  that  Hughes,  the  employer  of 
the  respondents,  was  engaged  as  a  carrier  to 
haul  freight  from  Rogerson  to  the  dam,  a 
distance  of  seven  miles,  and  In  doing  so  did 
nothing  with  the  building  of  the  dam  and 
was  in  no  way  performing  labor  upon  it; 
that  he  did  not  furnish  any  material  for  Its 
construction;  and  that  the  employment  of 
the  respondents  had  no  relation  whatever  ex- 
cept that  of  carrier.  The  appellant  also 
contends  that  whatever  right  the  respondents 
had  in  the  way  of  a  lien  was  that  conferred 
by  the  provisions  of  section  3446  of  the  Rev. 
Codes,  as  follows :  "Every  person  who,  while 
lawfully  in  possession  of  an  article  of  per- 
sonal .property,  renders  any  service  to  the 
owner  thereof,  by  labor,  or  skill,  employed 
for  the  protection,  improvement,  safe-keeping, 
or  carriage  thereof,  has  a  special  lien  there- 
on, dependent  on  possession,  for  the  compen- 
sation, if  any,  which  is  due  him  from  the 
owner,  for  such  service.  *  *  • "  And 
that  the  right  and  privilege  to  a  Hen  for  the 
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labor  performed  by  the  respondents  depend 
entirely  upon  the  provisions  of  this  section  of 
the  Revised  Codes,  and  that  the  respondents 
show  no  rights  accruing  to  them  under, the 
provisions  of  section  6110  of  the  Rev.  Codes. 

It  is  apparent,  however,  that  the  respond- 
ents entirely  surrendered  and  waived  their 
rights  to  a  lien,  if  such  rights  existed,  under 
the  provisions  of  section  3446  of  the  Rev. 
Codes,  by  reason  of  the  fact  that  when  the 
cement  was  delivered  to  the  appellant,  and 
the  possession  was  surrendered  to  the  appel- 
lant, the  right  to  a  lien  ceased,  as  the  right 
of  lien  conferred  by  this  section  depends 
wholly  upon  the  possession  of  the  property. 
The  rights,  therefore,  of  the  respondents  un- 
der the  facts  in  this  case  depend  wholly 
upon  section  5110. 

[1,  2]  Section  5110  of  the  Rev.  Codes  reads 
in  part  as  follows:  "Every  person  perform- 
ing labor  upon,  or  furnishing  materials  to 
be  used  in  the  construction,  alteration  or  re- 
pair of,  any  mining  claim,  building,  wharf, 
bridge,  ditch,  dike,  flume,  tunnel,  fence,  ma- 
chinery, railroad,  wagon  road,  aqueduct  to 
create  hydraulic  power,  or  any  other  struc- 
ture, or  who  performs  labor  in  any  mine  or 
mining  claim,  has  a  lien  upon  the  same  for 
the  work  or  labor  done  or  materials  fur- 
nished, whether  done  or  furnished  at  the 
instance  of  the  owner  of  the  building  or 
other  Improvement  or  his  agent;  and  every 
contractor,  subcontractor,  architect,  builder 
or  any  person  liaylng  charge  of  any  mining 
claim,  or  of  the  construction,  alteration  or 
repair,  either  in  whole  or  in  part,  of  any 
building  or  other  improvement,  as  aforesaid, 
shall  be  held  to  be  the  agent  of  the  owner 
for  the  purpose  of  this  chapter." 

Under  this  statute  the  Legislature  evident- 
ly intended  to  grant  the  right  to  claim  a 
lien,  to  any  person  who  contributes  labor  or 
material  for  the  construction,  alteration,  or 
rejmir  of  a  building  or  structure  upon  real 
property. 

[3]  It  will  also  be  observed  from  the  lan- 
guage of  this  statute  that  it  was  clearly  the 
intent  of  the  Legislature  to  grant  an  absolute 
lien  direct  upon  the  property,  to  the  person 
who  performs  labor  upon,  or  furnishes  ma- 
terial to  be  used  in  a  building,  structure, 
or  other  Improvement  without  reference  to 
whether  such  person  performing  such  labor, 
or  furnishing  material,  is  an  original  con- 
tractor or  a  subcontractor,  or  a  laborer  or 
a  materialman,  without  reference  to  wheth- 
er there  is  anything  due  the  original'  con- 
tractor from  the  person  or  corporation  con- 
structing such  building  or  other  improve- 
ment Of  course,  this  right  is  limited  by  re- 
quiring the  person  claiming  the  lien  to  file 
the  claim  within  the  time  fixed  by  the  stat- 
ute, and  otherwise  complying  with  the  law ; 
and  in  construing  section  5110  the  distinc- 
tion above  referred  to  should  not  be  over- 
looked, when  such  statute  is  compared  with 
tlie  statutes  of  other  states  and  the  construc- 


tion put  upon  the  statutes  of  other  states  by 
the  courts  of  the  respective  states. 

In  construing  this  statute  we  should  also 
have  in  mind  section  5150,  Rev.  Codes,  which 
provides:  "This  title  establishes  the  law  of 
this  state,  respecting  the  subject  to  which  it 
relates,  and  its  provisions  and  all  proceedings 
under  it  are  to  be  liberally  construed  with 
a  view  to  effect  their  object." 

Guided  by  this  rule  of  construction,  and 
the  express  language  of  section  5110,  we 
think  the  only  reasonable  and  rational  con- 
clusion that  can  l>e  drawn  from  this  statute 
Is  that  it  was  the  intent  of  the  Legislature 
to  provide  a  lien  for  every  person  who  per- 
forms labor  upon  any  building  or  other 
structure  for  the  work  or  labor  done  or 
furnished  at  the  instance  of  the  owner  of  the 
building  or  his  agent 

[4]  We  think  it  Is  also  provided  by  this 
statute  that  a  contractor,  such  as  Hughes- 
is  shown  to  be  by  the  evidence  In  this  case, 
and  as  found  by  the  trial  court  was  the 
agent  of  the  appellant,  the  owner  and  build- 
er of  the  dam,  ia  employing  the  respondents 
in  the  labor  they  performed  in  hauling  the- 
cement  from  the  railroad  station  to  the  place 
of  use.  Valley  Lumber  Co.  v,  Nickerson,  13 
Idaho,  682,  93  Pac.  24 ;  Shaw  v.  Johnston,  17 
Idaho,  676,  107  Pac.  399. 

[5]  This  leaves,  as  the  only  question  for 
solution,  whether  the  labor  and  service  of  the 
respondents  was  intended  to  be  used,  and 
was  actually  so  used,  in  the  construction  of 
the  dam,  and  was  effectual  in  the  construc- 
tion thereof,  and  became  a  part  of  tlbe  struc- 
ture, to  the  extent  of  changing  the  shape  and 
character  of  the  structure  in  order  to  make 
it  a  complete  dam.  If  such  service  was  of 
such  a  character,  then  there  can  be  no  ques- 
tion but  that  the  respondents  performed 
labor  upon  the  structure  to  be  completed  as 
a  dam.  We  think  there  can  be  no  question 
but  that  the  performance  of  labor  upon  Irri- 
gation works  such  as  a  dam  constructed  for 
the  purpose  of  creating  a  reservoir  is  subject 
to  a  lien.  Creer  v.  Cache  Valley  Canal  Co., 
4  Idaho,  280,  38  Pac.  653,  95  Am.  St  Rep.  63 : 
Bennett  v.  Twin  Falls  Land  &  Water  Co.,  1* 
Idaho,  5,  93  Pac.  789. 

In  the  case  of  McClaln  ▼.  Button.  131 
Cal.  132,  61  Pac.  273.  63  Pac.  182,  622,  the 
Supreme  Court  of  California,  in  discussing  a 
statute  of  that  state  which  is  practically  the 
same  as  the  statute  of  this  state,  says:  "The 
claim  of  Trower  was  for  the  hauling  of  ma- 
terials used  in  the  construction  of  the  build- 
ing; and  it  is  objected,  on  the  supposed  au- 
thority of  Adams  v.  Burbank,  103  Cal.  646 
[37  Pac.  640],  that  he  was  not  entitled  to  a 
lien  for  labor  of  this  kind.  The  case  cited, 
however,  has  no  application.  There  the- 
claimant  'was  employed  by  the  brick  men  to 
haul  bricks  for  them,  and  he  had  no  connec- 
tion with  the  contractor,  who  owed  him  no 
liability.  His  position  was  not  different 
from   that  of  the  laborers  who  made   the 
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brick.'  But  the  claimant  here  teas  directly 
employed  by  Waggoner,  as  the  ftgent  of  Mrs. 
Uutton ;  and  his  labor  was  performed  on  the 
building  In  the  same  sense  as  that  of  the  men 
who  lifted  the  brick  from  the  ground  to 
the  upper  parts  of  the  building.  Maloue  v. 
Big  Flat  Gravel  Mln.  Co.,  76  Cal.  578  [18 
Pa«s.  772]." 

In  the  case  of  Wilson  v.  Nugent,  125  Cal. 
280,  57  Pac.  1008,  the  Supreme  Court  of 
California  also  considered  this  question  and 
held:  "The  proof  did  not  show  that  Farns- 
worth  &  Ruggles  bad  any  lien.  •  They  did  not 
perform  labor  upon  or  furnish  material  to 
be  used  on  the  building.  Their  services  con- 
sisted of  haullug  slate  to  the  building  and 
delivering  It  to  the  character.  This  did  not 
bring  them  within  the  terms  of  the  statute. 
Adams  T.  Burbank,  103  Cal.  651  [37  Pac. 
«J»J." 

It  will  be  seen  by  this  opinion  that  the 
court  -  seema  to  base  its  opinion  upon  the 
same  principle  recognized  in  Adams  v.  Bur- 
bank,  103  Cal.  651,  37  Pac.  640,  that  a  lien 
did  not  lie  for  hauling  material  to  a  building 
to  be  used  In  such  building,  where  the  serv- 
ices were  performed  upon  contract  with  or 
under  the  direction  of  a  contractor.  The 
reasoning,  however,  of  the  court  In  those 
two  cases,  has  no  application  under  the  stat- 
ute of  this  state,  for  the  reason  that  the 
statute  of  this  state  in  express  terms  pro- 
vides: "And  every  contractor,  subcontractor, 
architect,  builder  or  any  person  having 
charge  of  any  mining  claim,  or  of  the  con- 
stmction,  alteration  or  repair,  either  in 
whole  or  In  part,  of  any  building  or  other 
improvement,  as  aforesaid,  shall  be  held  to 
be  the  agent  of  the  owner  for  the  purpose 
of  this  chapter."  Under  the  facts  of  this 
case,  Hughes  being  the  contractor,  and 
Hughes  having  employed  the  respondents  to 
perform  the  work.  If  such  work  falls  within 
the  provision  of  the  statute  granting  a  lien, 
then  Hughes  was  the  agent  of  the  company 
under  the  statute;  and  this  is  clearly  held  by 
the  Supreme  Court  of  California  in  the  case 
of  McCain  v.  Button,  supra. 

In  the  case  of  Kehoe  v.  Hansen,  8  S.  D. 
198,  65  N.  W.  1075,  59  Am.  St.  Rep.  759,  the 
Supreme  Court  of  South  Dakota,  in  discuss- 
ing this  question,  says:  "Ordinarily,  the 
contractor  for  the  material  delivers  the  same, 
and  includes  the  expense  of  hauling  In  the 
price  of  the  material.  No  objection,  so  far 
as  we  are  aware,  has  ever  been  made  to  thus 
including  the  expense  of  hauling  In  the  price 
of  the  material.  If  it  may  be  so  included, 
and  the  lien  made  to  cover  the  same,  why 
may  not  the  cartman  make  a  separate  con- 
tract for  hauling,  and  acquire  a  valid  lien 
therefor?  We  can  discover  no  valid  rea- 
son why.  If  the  contract  to  haul  the  lumber 
is  made  directly  by  the  owner  with  ttie  cart- 
man,  he  may  not  enforce  a  lien  therefor. 
The  hauling  of  the  material,  in  many  in- 
stances, constitutes  a  large  item  in  the  ex- 


pense of  the  building,  especially  where  the 
same  is  built  of  stone  or  brick.  Labor, 
therefore,  in  getting  the  material  together 
upon  the  ground,  ready  for  the  structure, 
is  fairly  w^ithln  the  meaning  of  our  mechan- 
ic's lien  law  of  work  upon  the  building- 
work  that  enters  into,  and  constitutes  labor 
upon,  the  building." 

In  the  latter  case  the  court  cites  with  ap- 
proval a  very  interesting  discussion  of  this 
question  from  the  Supreme  Court  of  Pennsyl- 
vania, In  Hill  V.  Newman,  38  Pac.  152,  80 
Am.  Dec.  473,  as  follows:  "The  law  Is  that 
every  building  may  be  subjected  to  a  llSn 
for  the  payment  of  all  debts-  contracted  for 
work  done  and  material  furnished  for  or 
about  its  erection,  and  this  may  very  fairly 
be  taken  to  include  the  work  of  hauling  the 
materials  to  the  place  of  building.  We  think 
we  should  have  to  unduly  strain  the  lan- 
guage in  order  to  exclude  it.  It  is  work 
about  the  erection  of  the  house,  and  Is,  of 
course,  charged  for  by  the  materialman 
when  he  has  the  lumber,  stone,  brick,  sand, 
or  lime  delivered  by  his  own  carters.  The 
hauling  away  of  the  clay  dug  out  of  the  cel- 
lar and  foundation  is  always  considered 
proper  work  for  him ;  and  we  know  not  why 
the  carter  may  not  be  a  proper  man  to 
claim  it,  if  he  did  the  work  at  the  request 
of  the  owner  or  the  contractor,  and  not  as 
a  mere  hireling -under  the  contractor,  or  un- 
der a  subcontractor." 

We  think  there  can  be  no  question  but 
that  the  rule  stated  by  the  Supreme  Courts 
of  South  Dakota  and  Pennsylvania  is  a  cor- 
rect and  Just  application  of  the  correct  rule 
to  apply  and  a  fair  construction  of  the  stat- 
ute of  this  state,  and  that  the  facta  shown 
in  this  case  clearly  bring  the  rights  of  the 
respondents  within  the  provisions  of  this 
Statute.  The  facts  show  clearly  that  Hughes 
was  the  agent  of  the  appellant  company; 
that  he  employed  the  respondents,  as  such 
agent  and  contractor,  to  carry  and  deliver 
cement  to  the  place  of  use,  and  for  the  pur- 
pose of  being  used  in  the  construction  of  the 
dam  and  improvements  constructed  by  the 
appellant ;  that  the  appellant  company  knew 
that  the  respondents  were  so  employed;  that 
the  respondents  were  carrying'  and  deliver- 
ing such  cement  for  the  purpose  of  being 
used  In  such  constructive  work;  and  that 
the  labor  and  expense  of  the  services  thus 
rendered  by  the  respondents  eptered  Into 
and  became  a  part  of  the  structure,  and  en- 
hanced the  value  of  appellant's  property, 
in  the  same  way  as  the  labor  of  any  other 
person  performed  directly  upon  said  struc- 
ture. Naylor  &  Norlin  v.  Lewiston,  etc.,  Ry. 
Co.,  14  Idaho,  722,  95  Pac.  827. 

In  the  latter  case,  in  discussing  the  right 
to  a  lien  for  labor  upon  tools  used  in  the 
construction  of  an  improvement,  this  court 
said:  "It  is  argued,  however,  upon  the  part 
of  the  appellants,  that  the  plaintiffs  were 
not  entitled  to  a  lien  for  |150,  the  amount 
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claimed  for  tbe  use  of  tools  and  appliances. 
It  would  seem  that,  if  a  person  furnishes 
tools  which  are  used  and  consumed  in  the 
construction  of  work,  such  person  would  be 
fflitltled  to  a  lien  for  the  same  reason  that 
gives  a  lien  for  the  use  and  consumption  of 
material.  The  use  and  consumption  of 
tools  ought'  to  give  the  same  right  as  the 
use  and  consumption  of  material.  Under 
the  contract,  the  plaintiffs  were  to  have  a 
reasonable  compensation  for  the  use  of  tools, 
and  the  plaintiffs  admitted  and  agreed  that 
the  value  of  the  use  was  $150.  .  The  Item  of 
fl50  was  a  proper  llenable  right  Includ- 
ed in  the  claim  of  lien,  also,  was  compensa- 
tion for  superintending  the  work.  Counsel 
argue  that  no  lien  should  be  allowed  for 
this  labor.  The  statute,  however,  clearly 
contemplates  a  lien  for  labor  performed  in 
or  upon  improvements.  The  labor  of  a  su- 
perintendent in  the  construction  of  works 
becomes  a  part  of  the  Improvement  to  the 
same  extent  as  the  labor  of  any  other  in- 
dividual, and  establishes  his  right  to  a  lien 
the  same  as  that  of  any  other  person  who 
performs  labor  upon  or  in  said  work. 
Thompson  t.  Wise  Boy  Min.,  etc.,  Co.,  9 
Idaho,  363.  74  Pac.  958." 

So,  in  the  present  case  the  labor  and  serv- 
ices of  the  respondents  became  a  part  of  the 
construction  of  the  dam  to  the  same  extent 
as  the  labor  of  any  other  vlndividuals  and 
gave  the  respondents  the  same  right  to  a 
lien.  The  respondents  hauled  the  cement  to 
the  place  of  use  for  the  purpose  of  use, 
and  it  was  accepted  by  the  appellant  and  so 
used  in  the  construction  and  as  a  part  of 
the  construction  the  same  as  any  other  ma- 
terial or  any  other  lat>or  contributing  to  the 
erection  and  Improvement  of  said  property. 
It  is  a  well-recognized  principle  that  a  ma- 
terialman who  makes  a  contract  for  the  de- 
livery of  material  to  be  used,  and  which 
is  actually  used,  in  the  construction  of  an 
improvement,  may  indude  in  a  claim  of 
lien  not  only  the  value  of  the  material,  bat 
the  cost  of  delivery  to  the  place  of  use,  and, 
this  being  the  general  rule,  there  can  be  no 
reason  why,  when  the  labor  is  done  and  the 
material  furnished  by  different  persons,  each 
person  should  not  be  entitled  to  a  lien. 

The  facts  of  this  case  are  clearly  distin- 
guishable from  that  class  of  cases  where 
the  hauling  or  the  labor  was  performed  with- 
out reference  to  the  place  of  use  of  the  ma- 
terial hauled  or  transferred.  As  an  Illus- 
tration, the  railroad  company  which  hauled 
the  cement  from  Salt  Lake  to  Rogerson  had 
no  knowledge  where  the  cement  was  to  be 
used  or  that  it  was  to  be  used  at  a  partic- 
ular place  or  for  a  specific  purpose.  The 
cement  was  delivered  by  the  railroad  compa- 
ny at  its  own  station  or  storage  room  upon 
its  own  property  and  not  to  the  users  of  the 
material.  It  follows  that  it  would  not  be 
entitled   to   a    lien.     But   the   respondents 


Icnew  where  the  cement  was  to  be  used, 
and  their  labors  were  tn  delivering  it  for 
that  specific  use  and  at  the  place  and  for 
the  purpose  for  which  the  services  were  ren- 
dered. There  certainly  can  be  no  reason 
why  any  class  or  kind  of  labor,  and  it  mat- 
ters not  wtiat  it  is,  which  is  Intended  to 
aid  and  enhance  the  construction  of  any 
particular  improvement,  and  is  received  and 
used  in  such  Improvement,  should  not  be 
and  is  not  entitled  to  a  lien  upon  such  im- 
proved property  under  the  statute  of  this 
state.  The  Legislature  clearly  intended  as 
the  essential  element  and  purpose  of  the 
statute  to  give  to  the  person  who  performs 
labor,  or  the  person  who  furnishes  material 
which  is  intended  to,  and  does  in  fact,  enter 
into  the  construction  and  development  of  a 
building  or  other  Improvement,  as  described 
in  the  statute,  a  lien  upon  the  improvement, 
and  convenient  ground,  for  the  purpose  of 
securing  payment  for  such  labor  or  material. 
The  judgment  in  this  case  Is  affirmed. 
Costs  awarded  to  respondents. 

AILSHIE  and  SULLIVAN,  JX,  concur. 


(22  Idsbo,  144) 

MARSHALL  v.  NIAGABA  SPRINGS  OB- 
CHARD  CO.,  Limited. 

(Supreme  Court  of  Idaho.    June  8,  1912.) 

(SyUabug  iy  the  Court.) 

1.  Waters  and  Water  Courses  (5  12*)— 
Appropriation  of  Water  Riohts— Appli- 
cation TO  State  Engineer — Requisites. 

Under  the  proTisions  of  section  3253,  Rev. 
Codes,  an  application  to  the  state  engineer  for 
permit  to  appropriate  water  is  required  to 
state  facts  which  can  only  be  secured  by  en- 
trance to  the  place  where  the  appropriation  is 
made,  and  a  survey  of  the  premiBes  and  sur- 
roundings at  the  point  of  diversion  and  place 
of  improvement,  and  also  a  survey  of  the  real- 
ty to  be  taken  for  dams  and  ditches  to  be  used 
in  appropriating  the  water  to  a  beneficial  use. 

[E<d.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  5;    Dec.  Dig.  | 

2.  Waters  and  Wateb  Courses  (§  12*)— Ap- 
propriation OF  Water  Rights— Applica- 
tion to  State  Engineer— Requisites. 

An  application  for  a  permit  to  appropriate 
water  under  the  provisions  of  section  3253 
makes  it  necessary  for  a  person  intending  to 
make  an  appropriation  in  accordance  with  the 
statute  to  go  upon  the  ground  immediately 
surrounding  the  point  at  which  the  diversion 
from  the  natural  channel  is  to  be  made,  for 
the  purpose  of  securing  and  preparing  data  and 
plans  and  maps  required  by  such  application. 

[E3d.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  I  5;  Dec  Dig.  I 
12.*] 

3.  Waters  and  Wateb  Courses  (J  12*)— 
Appropriation  of  Water  Hionrs— Permit 
—Effect. 

A  permit  issued  by  the  state  engineer  to 
appropriate  water  from  the  public  waters  of 
the  state  is  the  consent  given  by  the  state 
that  the  applicant  may  proceed  under  the 
law  and  make  an  appropriation  of  the  public 
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waters.    It  ia  the  iaitiation  of  the  appropria- 
tion, bat  of  itself  is  not  an  appropriation. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  i  6;    Dec.  Dig.  { 

t  EMiwtKT  Domain  (j  69*)— Appbopbiation 
or  Water  Riobts— Right  to  Enteb  Land. 
The  entry  upon  private  property  for  the 
ptrpose  of  inrestigation,  inspection,  and  the 
Duking  of  surreys,  plans,  and  specifications 
for  the  purpose  of  mailing  application  for  a 
permit  does  not  necessarily  result  in  the  per- 
manent taking  of  the  real  property  of  the  own- 
er, bat  it  necessitates  the  entry  upon  such 
land,  and  the  right  to  enter  upon  such  land 
mast  be  secured  either  by  agreement  of  the 
parties  or  by  condemnation  proceedings,  and, 
without  such  remedy  being  pursued,  the  entry, 
if  made,  is  a  trespass. 

[Ed.  Note.— For  other  cases,  see  Kminent  Do- 
main, Cent  Dig.  if  171-179;  Dec  Dig.  i  60.*] 

5.  EifiKKirr  Domain  (S  69*) — Right  to  En- 
teb  Propebtt— Appbopbiation   of  Wateb 

RiOHTB. 

The  Conatitntion  and  laws  of  this  state 
specifically  recognize  the  right  to  divert  and 
appropriate  the  unappropriated  waters  of  any 
natural  stream  to  a  beneficial  use,  and  that 
each  right  sball  never  be  denied;  but  this  does 
not  mean  that  a  person  is  given  the  right  to 
go  upon  private  property  of  another  for  the 
purpose  of  making  an  appropriation,  without 
the  license  or  consent  of  the  owner,  or  before 
soch  right  is  acquired  by  proceedings  for  con- 
demnation. 

[Ed.  Note.— For  other  cases,  see  E>ninent  Do- 
main, Cent.  Dig.  fi  171-179;  Dec.  Dig.  169.*] 

6.  Waters  and  Watbb  Coubsbb   (I  133*)— 
.  Appropriation  or  Watkb  Rights— Rights 

or  Ownbr  of  Land. 

Where  N.  S.  O.  Co.  owns  all  the  lands 
on  both  sides  of  the  channel  of  water  from 
the  place  the  water  comes  from  the  rimrock 
nntil  the  cbuinel  ends  and  the  water  empties 
into  another  stream,  it  is  the  right  of  N.  S. 
O.  Co.,  by  reason  of  its  ownership  of  the  land, 
to  have  exclusive  possession  of  said  land,  and 
such  owner  is  protected  against  any  right 
that  is  attempted  to  be  acquired  by  trespass 
on  such  land  in  the  way  of  an  attempt  to  ap- 
propriate the  waters  running  across  said  land. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Conraes,  Cent.  Dig.  {  146;  Dec  Dig.  i 
133.*) 

Appeal  from  District  Conrt,  lincoln  Coun- 
ty; Edward  A.  Waiters,  Judge. 

Action  by  Frank  Marshall  against  the 
Niagara  Springs  Orchard  Company,  Limited. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Richards  &  Haga,  of  Boise,  for  appellant 
Bowen,  Porter  ft  Stockslager,  of  Twin  Falls, 
for  respondent.  - 

STEWART,  O.  3.  Frank  Marshall,  the  re- 
spondent, brought  this  action  In  the  district 
court  against  Wlnia  Smalley,  Henry  Smailey, 
John  R.  Newton,  and  Samuel  T.  Hamilton  for 
the  purpose  of  condemning  a  right  of  way  for 
a  ditcb  and  power  house  and  other  build- 
ings required  In  connection  therewith  across 
the  land  asked  therewith.  The  land  across 
which  such  right  of  way  Is  asked  Is  describ- 
ed as  follows:    Lot  3  of  section  11  and  lot 


1  of  section  10,  township  9  S.,  range  15  SI. 
The  defendants  named  in  the  complaint  did 
not  appear  In  said  action,  but  the  appellant 
herein,  the  Niagara  Springs  Orchard  Com- 
pany, Limited,  applied  to  be  made  a  party 
defendant  and  was  permitted  to  do  so,  and 
filed  an  answer  setting  forth  that  said  de- 
fendant was  the  owner  of  the  property  de- 
scribed In  the  complaint;  the  same  having 
been  transferred,  to  wit,-  by  the  defendants 
named  in  the  complaint.  The  cause  was 
tried  to  the  court,  and  findings  of  fact,  con- 
clusions of  law,  and  a  decree  were  entered 
In  favor  of  the  plalntlft,  and  the  trial  cotirt 
adjudged  the  condemnation  of  a  strip  of  land 
described  by  metes  and  bounds,  and  a  part 
of  the  property  described  In  the  complaint, 
and  assessed  the  damages  for  the  same. 
From  such  Judgment  this  appeal  was  taken. 
It  appears  from  the  record  In  this  case 
that  the  title  to  the  property  described  in 
the  complaint,  part  of  which  is  involved  In 
this  action,  was  granted  by  the  United  States, 
by  patent,  to  the  predecessors  in  interest  of 
the  appellant,  January  17,  1895,  and  Decem- 
ber 1,  1897,  and  that  the  title  thus  acquired, 
by  proper  conveyance  passed  to  the  appel- 
lant on  January  9,  1911.  It  also  appears 
that  lot  1  of  said  section  10  and  lot  3  of 
section  11  extend  from  the  north  shore  or 
water  line  of  Snake  river  to  the  line  lying 
upon  the  lands  which  extend  from  the  top 
of  the  rimrock  of  Snake  river,  and  said  lands 
include  a  part  of  highlands  at  the  top  of 
the  rimrock  and  all  lands  lying  between  the 
rimrock  and  the  north  shore  of  Snake  river; 
that  the  waters  of'Smalley  Springs  rise  and 
emerge  from  the  earth  at  the  foot  of  the  rim- 
rock, and  wholly  and  entirely  are  within 
lots  1  and  3,  and  no  part  or  portion  of  the 
springs  or  waters  or  streams  Is  outside  of 
lots  1  and  3.  It  also  appears  that  respond- 
ent made  application  to  the  state  engineer 
for  a  permit  to  appropriate  the  waters  flow- 
ing from  Smalley  Springs  and  the  natural, 
stream  of  water  leading  therefrom,  all  situ- 
ated and  being  upon  the  lands  described  in 
the  complaint,  and  that  the  state  engineer 
granted  such  permit  In  accordance  with  the 
application  of  plaintiff  and  the  laws  of  the 
state  of  Idaho  relating  thereto,  and  It  was 
issued  to  him  for  power  purposes  for  the 
purpose  of  creating  power  for  lighting,  heat- 
ing, manufacturing,  and  motive  power.  This 
permit  of  the  state  engineer  was  dated  Au- 
gust 30,  1009,  and  was  granted  upon  a  con- 
dition Inserted  In  such  permit  as  follows: 
"This  is  to  certify  that  I  have  examined  the 
within  application  for  a  permit  to  appropri- 
ate the  public  waters  of  the  state  of  Idaho 
and  hereby  grant  the  same,  subject  to  the 
following  limitations  and  conditions:  •  •  • 
Good  and  sulflcient  bond  to  be  filed  In  the 
sum  of  one  thousand  dollars  ($1,000)  on  or 
before  October  29,  1909."  The  bond  thus 
provided  for  In  the  permit  was  not  filed  with 
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the  state  engineer  until  December  17,  1909, 
40  days  after  the  expiration  of  the  time  al- 
lowed by  the  permit  and  also  by  section  3254 
of  the  Rev.  Codes. 

The  question  presented  on  this  appeal,  and 
upon  which  a  reversal  Is  asked,  Is:  Can  an 
appropriation  of  water  upon  private  land  be 
initiated  by  trespass  upon  private  property, 
nnd  is  the  attempted  appropriation  void  as 
against  the  landowner  whose  land  has  been 
trespassed  upon? 

It  is  the  contention  of  the  appellant  that 
the  action  to  condemn  land  for  a  power  site, 
as  alleged  in  the  complaint,  cannot  be  main- 
tained for  the  reason  that  the  plalntlCF  has 
not  acquired  any  water  right  upon  which  to 
base  such  action,  for  the  reason  that  he  ac- 
quired no  appropriation  nor  initiated  any 
legal  right  to  appropriate,  by  virtue  of  the 
])ermit,  based  upon  a  trespass  upon  private 
land. 

It  is  the  contention  of  the  respondent,  how- 
ever, that  the  permit  issued  to  the  respond- 
ent gave  to  him  an  Inchoate  right  to  the  wa- 
ters of  the  stream  at  the  point  descrit>ed  in 
the  application  and  the  permit,  and  in  mak- 
ing such  application  for  the  permit  the  re- 
spondent was  not  a  trespasser  upon  the  land 
of  the  appellant  and  made  no  entry  upon 
said  laud,  but,  on  the  contrary,  the  respond- 
ent was  pursuing  the  statutory  remedy  pre- 
scribed, whereby  he  might  perfect  his  in- 
choate right  to  the  water,  by  condemnation 
proceedings. 

Section  3,  art.  16,  of  the  Constitution  of 
the  state  declares:  "The  right  to  divert  and 
appropriate  the  unappropriated  waters  of 
any  natural  stream  to  beneficial  uses,  shall 
never  be  denied.  *  •  • "  And  section  1, 
art  15,  provides:  "The  use  of  all  waters 
now  appropriated,  or  that  may  hereafter  be 
appropriated  for  sale,  rental  or  distribution; 
also  of  all  water  originally  appropriated  for 
private  use,  but  which  after  such  appropria- 
tion has  heretofore  been,  or  may  hereafter 
be  sold,  rented,  or  distributed.  Is  hereby  de- 
clared to  be  a  public  use,  and  subject  to  the 
regulation  and  control  of  the  state  In  the 
manner  prescribed  by  law."  From  these 
two  provisions  of  the  Constitution  of  the 
state  it  would  seem  that  the  right  to  divert 
and  appropriate  the  unappropriated  waters 
of  any  natural  stream  to  a  beneficial  use  Is 
granted  to  all  persons  who  intend  to  make 
a  beneficial  use  of  the  same,  and  is  subject 
to  the  regulation  and  control  of  the  state  in 
the  manner  prescribed  by  law.  The  Legisla- 
ture of  this  state,  to  carry  out  the  power 
granted  to  the  Legislature  under  the  forego- 
ing provisions  of  the  Constitution,  has  pro- 
vided (section  3240,  Rev.  Codes):  "Water  be- 
ing essential  to  the  Industrial  prosperity  of 
the  state,  and  all  agricultural  development 
throughout  the  greater  portion  of  the  state 
depending  upon  its  just  apportionment  to, 
and  economical  use  by,  those  making  a  ben- 
eficial application  of  the  same,  its  control 


shall  be  in  the  state,  which,  in  providing  for 
its  use,  shall  equally  guard  all  the  various 
interests  Involved.  All  the  waters  of  the 
state,  when  flowing  in  their  natural  chan- 
nels, Including  the  waters  of  all  natural 
springs  and  lakes  within  the  boundaries  of 
the  state  are  declared  to  be  the  property  of 
the  state,  whose  duty  it  shall  t>e  to  super- 
vise their  appropriation  and  allotment  to 
those  diverting  the  same  therefrom  for  any 
beneficial  purpose,  and  the  right  to  the  use 
of  any  of  the  waters  of  the  state  for  useful 
or  beneficial  purposes  is  recognized  and  con- 
firmed.   •    *    •" 

Section  3242  provides:  "The  right  to  the 
use  of  the  waters  of  rivers,  streams,  lakes, 
springs,  and  of  subterranean  waters,  may 
be  acquired  by  appropriation." 

Section  3243  provides:  "The  appropriation 
must  be  for  some  useful  or  beneficial  pur- 
pose, and  when  the  appropriator  or  bis  suc- 
cessor in  Interest  ceases  to  use  it  for  such 
purpose,  the  right  ceases." 

[1]  Section  3253,  Rev.  Codes,  provides  the 
procedure  by  a  person  wbo  intends  to  make 
an  appropriation  under  the  statute  for  a 
permit  to  appropriate  the  waters  of  the  state 
when  flowing  in  their  natural  channels,  in- 
cluding the  waters  of  all  natural  springs 
and  lakes  within  the  boundaries  of  the  state. 
This  section,  among  other  things,  requires 
that  "any  person,  association  or  corporation 
hereafter  intending  to  acquire  the  right  to 
the  beneficial  use  of  the  waters  of  any  nat- 
ural streams,  springs  or  seepage  waters,  or- 
lakes  or  other  public  waters  in  the  state  of 
Idaho,  shall,  before  commencing  the  con- 
struction, enlargement  or  extension  or  change 
in  the  point  of  diversion  of  the  ditch,  canal, 
or  other  distributing  works,  or  performing 
any  work  In  connection  with  said  construc- 
tion or  proposed  appropriation  or  the  diver- 
sion of  any  waters  into  a  natural  channel, 
make  an  application  to  the  state  engineer 
for  a  permit  to  make  such  appropriation." 
This  application  referred  to  requires  the  ap- 
plication to  state,  among  other  things:  (2) 
The  source  of  the  water  supply;  (3)  the  na- 
ture of  the  proposed  use;  (4)  the  location 
and  description  of  the  proposed  ditch,  chan- 
nel, or  other  work  and  the  amount  of  water 
to  be  diverted  and  used;  (5)  the  time  requir- 
ed for  the  completion  of  construction  of  such 
works,  which  in  no  case  shall  exceed  five 
years  from  the  date  of  approval  of  the  ap- 
plication; (6)  the  time  required  for  the  com- 
plete application  of  the  water  to  the  propos- 
ed use;  that  the  application  shall  be  accom- 
panied by  a  plan  and  map  In  duplicate  of 
the  proposed  works  for  the  diversion  and  ap- 
plication of  the  water  to  a  beneficial  u.se, 
showing  the  character,  location,  and  dimen- 
sions of  the  proposed  reservoir,  dams,  canal, 
ditches,  pipe  lines,  and  all  other  works  pro- 
posed to  be  used  by  them  in  the  diversion  of 
the  waters  and  the  area  and  location  of  the 
lands  proposed  to  be  irrigated. 
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It  clearly  appears,  from  the  application  re- 
quired by  this  statute,  tbat  such  application 
mast  state  facts  which  can  only  be  secured 
by  an  entrance  to  the  place  where  the  ap- 
propriation Is  made  and  a  survey  of  the 
premises  and  surroundings  at  the  point  Of 
diversion  and  plan  of  Improyement,  and  also 
a  survey  of  the  realty  to  be  taken  for  dams 
and  ditches  to  be  used  in  appropriating  the 
water  to  a  beneficial  use,  and  especially  in 
a  case  where  it  is  necessary  to  construct 
buildings  and  other  works  necessary  for  the 
utilization  of  the  water  for  power  purposes. 
Plans  and  maps  are  required  to  be  prepared 
showing  the  character  and  locxtion  and  di- 
mensions of  the  works  and  th«  area  and 
location  of  the  lands  proposed  to  be  irrigat- 
ed or  otherwise  used. 

[2]  It  would  be  impossible  to  comply  with 
this  provision  of  the  statute  unless  the  per- 
son intending  to  make  the  appropriation 
went  upon  the  ground  Immediately  surround- 
ing the  point  at  which  the  diversion  from 
the  natural  channel  is  to  be  made  for  the 
purpose  of  securing  and  preparing  the  data 
and  plans  and  maps  required  by  this  section. 

[3]  Under  the  provisions  of  section  3254, 
Rev.  Codes,  "the  application  so  indorsed 
sball  constitute  a  permit,  and  shall  be  re- 
turned to  the  applicant,  and  he  shall  be  au- 
thorized, on  receipt  thereof,  to  proceed  with 
the  construction  of  the  necessary  works  for 
the  diversion  of  such  water  •  •  •  to  a 
beneflicial  use  and  to  perfect  the  proposed  ap- 
propriation." 

In  the  case  of  Speer  v.  Stephenson,  16 
Idaho.  707,  102  Pac.  365,  this  court  had  un- 
der consideration  the  right  acquired  by  a 
permit  granted  by  the  state  engineer,  under 
the  provisions  of  the  original  act  passed  by 
the  Legislature  In  1903  (Seas.  Laws  1903,  p. 
223),  and  in  the  opinion  in  that  case  says: 
"The  permit  thus  provided  for  took  the  place 
of  the  posting  of  notice  as  required  under 
the  act  prior  to  1903,  and  merely  gave  the 
applicant  an  Inchoate  right  which  could  rip- 
en into  a  legal^  and  complete  appropriation 
only  upon  the  completion  of  the  works  and 
the  application  of  the  water  to  a  beneficial 
use.  The  right  given  by  the  permit  Is  mere- 
ly a  contingent  right,  which  may  ripen  into 
a  complete  appropriation  or  may  be  defeated 
by  the  failure  of  the  holder  to  comply  with 
the  requirem«it8  of  the  statute.  The  per- 
mit, therefore,  is  not  an  appropriation  of  the 
public  waters  of  the  state.  It  is  not  real 
property  under  the  statute.  Rev.  Codes,  i 
3056;  Ada  County  Farmers'  Irr.  Co.  v.  Farm- 
ers' Canal  Co..  5  Idaho,  793,  51  Pac.  990, 
40  L.  R.  A.  485.  A  permit,  however,  is  the 
consent  given  by  the  state  to  construct  and 
acquire  real  property.  In  order  to  acquire 
a  permit,  the  statute  provides  that  the  per- 
son, association,  or  corporation,  intending  to 
acquire  the  right  to  the  beneficial  use  of  the 
waters  of  any  natural  stream,  etc.,  before 
otHDmoicing  the  construction  of  such  works, 


shall  make  application  to  the  state  engineer 
for  such  permit.  Certain  facts  are  required 
to  be  stated  in  the  application." 

It  is  apparent  from  the  provisions  of  the 
statute  that  a  permit  issued  by  the  state  en- 
gineer to  appropriate  the  public  water  of  the 
state  is  not  an  appropriation  of  the  water, 
but  that  such  permit  is  the  consent  only  of 
the  state  that  the  applicant  may  proceed 
under  the  law  and  make  an  appropriation  of 
public  water.  In  the  case  now  under  con- 
sideration, in  order  for  the  respondent  to 
make  an  appropriation  of  the  water  at  a 
point  upon  the  land  owned  by  the  appellant, 
it  was  necessary  for  the  respondent  to  enter 
upon  the  lands  of  the  appellant  in  the  first 
instance  for  the  purpose  of  making  the  nec- 
essary examination  and  making  the  surveys 
and  maps  and  plans  required  In  order  to 
make  a  proper  application  to  the  state  en- 
gineer for  a  permit  which  permitted  the  re- 
si)ondent  to  proceed  in  the  manner  prescrib- 
ed by  law  in  perfecting  his  appropriation. 
After  this  permit  was  obtained,  it  was  nec- 
essary under  the  law  for  the  respondent  to 
do  the  constructive  work  required  to  perfect 
the  appropriation,  and  this  necessarily  re- 
quired the  taking  of  the  real  property  of  the 
appellant  for  this  use,  and  this  could  be  ac- 
quired by  agreement  of  the  parties  or  by 
condemnation  proceedings  under  the  statute. 

[4]  The  entry,  however,  for  the  purpose  of 
investigation,  inspection,  and  the  making  of 
surveys,  plans,  and  specifications  for  the 
purpose  of  making  application  for  a  permit, 
would  not  necessarily  result  in  the  perma- 
nent taking  of  the  real  property  of  the  ap- 
pellant ;  but  it  would  result  in  the  necessar>- 
entry  upon  the  land  of  the  appellant  The 
right  to  enter  the  land  of  the  appellant, 
therefore,  should  have  been  secured  from  the . 
appellant,  either  by  an  agreement  of  the 
parties,  or  by  condemnation  proceedings, 
and,  without  such  remedy  being  pursued,  the 
respondent  in  making  such  entry  would  be  a 
trespasser.  In  this  Instance,  therefore,  it 
appears  clearly  from  the  record  that,  in 
making  the  entry  upon  the  lands  of  the  ap- 
pellant for  the  purpose  of  making  the  sur- 
veys and  plans  and  maps  upon  which  his 
application  to  appropriate  the  water  was 
based,  the  respondent  was  a  trespasser  upon 
the  lands  of  the  appellant. 

[6]  While  the  Constitution  and  laws  of 
this  state  specifically  recognize  the  right  to 
divert  and  appropriate  the  unappropriated 
waters  of  any  natural  stream  to  beneficial 
uses,  and  that  such  right  shall  never  be  de- 
nied, still  such  provisions  of  the  Constitu- 
tion and  statute  do  not  authorize  a  person 
to  go  upon  private  property  of  another  for 
the  purpose  of  making  an  appropriation. 
The  Constitution  and  laws  of  this  state  spe- 
cifically recognize  the  right  to  divert  and 
appropriate  the  unappropriated  waters  of 
any  natxiral  stream  to  a  beneficial  use,  and 
that  such  right  shall  never  be  denied;    but 
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this  does  not  mean  that  a  person  Is  given  a 
right  to  go  upon  private  property  of  another 
for  the  purpose  of  making  an  appropriation, 
without  the  license  or  consent  of  the  owner, 
or  before  such  right  is  given  by  proceedings 
for  condemnation. 

[I]  As  showii  by  the  facts  in  this  case,  the 
appellant  owns  all  the  land  on  both  sides  of 
the  channel  of  water  from  the  place  the  wa- 
ter comes  from  the  rimroclc,  until  the  chan- 
nel ends  and  the  water  empties  Into  anoth- 
er stream.  It  is  true  that  the  appellant  has 
made  no  effort  whatever  to  appropriate  the 
water  of  said  stream  or  to  apply  such  water 
to  any  benefldal  use^  and  in  this  action  the 
appellant  is  making  no  claim  wliatever  to 
said  water  by  reason  of  any  appropriation 
or  any  supposed  riparian  ownership  of  the 
same.  But,  notwithstanding  such  facts,  It  Is 
the  appellant's  right  by  reason  of  his  owner- 
ship of  the  land  to  have  exclusive  possession 
of  said  land,  and  said  owner  is  protected 
against  any  right  that  is  attempted  to  be  ac- 
quired by  trespass  thereon  in  the  way  of  an 
attempt  to  appropriate  the  water  running 
across  said  land,  and  neither  the  respondent, 
nor  any  other  person,  can  divert  such  water 
without  entering  upon  and  leading  it  across 
the  lands  of  the  appellant,  or  using  the  lands 
of  the  appellant  In  distributing  the  power 
created  by  the  use  of  such  water,  and  com- 
mitting a  continuing  trespass  upon  the  prem- 
ises of  the  appellant. 

Mr.  Weil,  In  his  third  edition  of  Water 
Rights  in  Western  States  (volume  1,  c.  10), 
discusses  this  question  generally,  and  the 
decisions  of  the  courts  of  several  states  and 
the  federal  courts  passing  upon  this  question 
have  been  collected.  In  the  text  the  author 
recites  the  different  rules  that  have  been 
announced  by  the  various  decisions,  and  from 
such  discussion  it  clearly  appears  that  the 
weight  of  authority  and  better  reasoning  is 
with  the  proposition  that  an  appropriation 
of  water  at  a  point  upon  private  land  cannot 
be  made  by  trespass,  and  that,  where  an  at- 
tempt is  made  to  initiate  the  right  to  ap- 
propriate the  public  water  of  the  state  by 
trespass  upon  private  property,  such  Initia- 
tion of  such  right  Is  void  as  against  the 
owner  of  the  land.  Applying  this  rule  to 
the  facts  of  this  case,  an  action  to  condemn 
a  portion  of  the  land  of  appellant  for  the 
purpose  of  using  the  same  as  a  power  site 
cannot  be  maintained,  because  no  water 
right  has  been  legally  acquired  which  would 
make  necessary  the  use  of  said  land.  This 
necessarily  results  from  the  fact  that  the 
water  right  was  initiated  by  trespass.  Pren- 
tice V.  McKay,  38  Mont  114,  98  Pac.  1081; 
Smith  V.  Denniff,  24  Mont  20,  60  Pac.  398, 
81  Am.  St  Rep.  408;  Curtis  v.  La  Grande 
Water  Co.,  20  Or.  34,  23  Bac.  808,  25  Pac 
378,  10  L.  R.  A.  484;  Mud  Creek  Irr.  A.  &  M. 
Co.  V.  Vivian,  74  Tex.  170,  11  S.  W.  1078. 

In  the  case  of  Prentice  v.  McKay,  supra, 
the  Supreme  Court  of  Montana  reviews  a 


number  of  cases  tieartng  upon  this  subject, 
and  says:  "If  Mrs.  Prentice  made  a  valid 
appropriation  of  water  upon  the  private 
lands  of  S.  C.  Prentice,  she  must  have  ac- 
quired an  easement  in  his  lands,  and,  if  she 
did  acquire  such  easement,  she  must  have 
done  so  by  grant  from  S.  C.  Prentice  by  con- 
demnation proceedings  or  by  prescription. 
But  the  record  here  fails  absolutely  to  dis- 
close that  Mrs.  Prentice  ever  resorted  -  to 
condemnation  proceedings,  or  ever  received 
a  grant  of  the  easement  or  acquired  it  by 
adverse  user."  In  this  case  the  court  held 
that  the  transaction  ttetween  Mrs.  Prentice 
and  S.  C.  Prentice  amounted  only  to  a  license 
which  gave  the  right  to  take  the  water  from 
the  springs  and  streams  to  her  land,  and  that 
such  license  was  not  coupled  with  any  in- 
terest or  for  valuable  consideration  paid, 
and  was  therefore  revocable  at  the  pleasure 
of  the  licensor  or  his  successors,  and  that 
the  action  in  this  case  in  obstructing  the  use 
amounted  to  a  revocation.  In  that  case  the 
court  cites  the  case  of  Alta  Land  Co.  v.  Han- 
cock, 85  Cal.  219,. 24  Pac.  645,  20  Am.  St 
Rep.  217,  and  also  quotes  with  approval  from 
Smith  V.  Denniff,  24  Mont  22,  60  Pac.  399, 
81  Am.  St  Rep.  408 :  "One  may  not  acquire 
a  water  right  on  the  land  of  another  without 
acquiring  an  easement  in  such  land.  •  •  • 
And  an  easement  is  an  interest  in  land  that 
cannot  be  created,  granted,  or  transferred 
except  by  operation  of  law,  by  an  instrument 
in  writing,  or  by  prescription."  And  the 
court  comments  as  follows:  "Since  the  use 
of  water  is  declared  by  the  Constitution  of 
this  state  (article  3,  $  15)  to  be  a  public  use, 
the  right  to  appropriate  water  on  the  land 
of  another  may  be  acquired  by  condemna- 
tion proceedings." 

In  the  case  of  United  States,  etc,  Co.  t. 
Gallegos,  89  Fed.  770,  32  C.  C.  A.  474,  the 
United  States  Court  of  Appeals  In  discussing 
this  question  says:  "The  appellant  owns  all 
the  land  on  both  banks  of  this  river.  Re- 
gardless of  its  right  to  the  water.  It  has  the 
undoubted  right  to  the  undisturbed  and  ex- 
clusive possession  of  its  land ;  and  the  ap- 
pellee can  divert  no  water  without  entering 
upon  and  leading  it  across  this  land,  and 
committing  a  continuous  trespass  upon  it" 
The  court,  in  further  discussing  the  Consti- 
tution of  the  state  of  Colorado,  announces 
that  the  Constitution  and  statutes  of  that 
state  do  not  give  one  the  right  to  make  an 
appropriation  against  a  landowner  by  tres- 
pass on  his  land. 

In  the  case  of  Le  Quime  v.  Chambers,  15 
Idaho,  405,  98  Pac  415,  21  L.  R.  A.  (N.  S.) 
76,  this  court  in  discussing  the  right  to  ap- 
propriate water  from  a  spring  says:  "If  the 
land  on  which  this  spring  was  located  had 
already  been  patented  before  the  location  by 
appellants,  then  a  different  question  would 
arise,  because  appellants  would  liave  been 
trespassers  in  entering  upon  the  land  for 
the  purpose  of  locating,  appropriating,  and 
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dirertlns  the  water,  tinless  they  first  had 
acquired  a  license  or  easement  so  to  do." 

In  Swank  v.  Sweetwater  Irr.  C!o.,  16  Idaho, 
SSi,  98  Pac  297,  In  discussing  the  right  of 
the  owner  of  a  water  right  to  enter  lands 
ovrned  by  another  party,  and  to  construct 
ditches  and  channels  across  such  lands,  the 
court  says :  "The  fact  that  a  party  has  a  wa- 
ter right  gives  him  no  right  to  enter  the 
lands  of  others  for  the  purpose  of  construct- 
ing ditches  and  canals  across  them,  except 
orer  public  lends  of  the  United  States.  He 
must  obtain  that  easement  and  right  of  way 
either  by  purchase  or  condemnation."  Bat- 
terton  y.  Douglass  Min.  Co.,  20  Idaho,  760, 
120  Pac  827. 

If,  then,  under  the  provisions  of  section 
3^3  of  the  Rev.  Codes,  a  person  intending 
to  make  an  appropriation  is  required  to 
tatke  sarveys  and  prepare  maps  and  plans 
in  order  to  make  a  proper  application,  and 
in  order  to  comply  with  such  provisions  of 
the  statute  it  is  necessary  for  such  applicant 
to  enter  upon  the  lands  surrounding  the 
place  where  the  appropriation  or  water  is 
to  be  made,  and  such  lands  are  ovraed  by 
private  persons,  and  such  permit  cannot  be 
obtained  by  agreement  between  the  applicant 
and  the  owner  or  owners  of  such  adjoining 
and  surrounding  land,  then  it  is  Incumbent 
upon  the  applicant.  In  order  to  Justify  an 
entry  upon  such  lands,  to  proceed  imder  the 
statute  and  condemn  such  right  or  easement 
That  was  not  done  in  this  instance,  and  the 
re^Mudent  herein  ^as  a  trespasser  in  initiat- 
ing his  proposed  appropriation,  and  the  mere 
(act  that  the  state  engineer  granted  the  per- 
mit in  no  way  conferred  any  right  upon  the 
respondent  to  enter  upon  private  land  for 
tile  Durpose  of  making  an  appropriation. 

Under  this  rule  it  Is  clear  that  the  trial 
court  erred  In  its  finding  of  fact  that  the 
respondent  is  the  owner  and  in  possession  of 
a  water  right  for  power  purposes,  granted 
to  him  under  the  permit  of  the  state  en- 
gineer of  the  state  of  Idaho  from  Smalley 
Springs.  This  must  follow  by  reason  of  the 
fact  that  the  permit  issued  by  the  state  en- 
gineer confers  no  right  to  enter  upon  pri- 
vate land  for  the  purpose  of  initiating  an 
appropriation  of  water.  As  to  the  second 
finding  of  the  trial  court,  we  are  inclined 
to  tUnk  that  the  trial  court  was  correct  in 
finding  that  Smalley  Springs,  or  the  waters 
thereof,  or  the  stream  flowing  therefrom, 
was  not  owned  by  the  appellant,  and  tliat  the 
waters  of  said  springs  at  all  times  have 
been  owned  by  the  state  of  Idaho,  subject  to 
appropriation;  bnt  that  such  finding  is  in- 
correct in  the  conclusion  that  such  water 
was  subject  to  the  right  and  use  of  the  plain- 
tiff under  the  permit  issued  by  the  state  en- 
gineer. The  court,  under  the  view  that  we 
liave  expressed,  was  In  error  in  finding  8, 
tltat  the  respondent  did  not  attempt  to  make 
bis  appropriation  by  trespass.    As  to  finding 


6,  we  think  the  permit  offered  in  evidence  as 
"Exhibit  A"  was  properly  admissible  in  the 
case,  but  that  the  consideration  and  weight 
of  such  permit  as  evidence  might  be  con- 
tradicted, and  the  permit  shown  to  be  of  no 
effect  under  the  facts  of  the  case.  The  court 
also  erred  in  finding  7,  wherein  it  is  held 
that  an  appropriation  of  water  could  be 
made  on  private  premises  through  a  trespass 
on  such  premises,  and  without  the  Imowl- 
edge  and  consent  of  the  owner  of  such  prem- 
ises. 

It  is  also  urged  by  counsel  for  appellant 
that  the  permit  issued  by  the  state  engineer 
was  of  no  effect  after  the  expiration  of  00 
days  from  the  date  of  issue,  because  the  re- 
spondent, to  whom  such  permit  was  issued, 
failed  to  file  a  bond  within  60  days  from  the 
date  of  the  permit.  In  view  of  the  opinion 
of  this  court  that  the  permit  was'of  no  force 
or  effect  by  reason  of  the  fact  that  it  was 
based  upon  ,a  trespass,  it  is  immaterial 
whether  the  bond  was  filed  or  not,  and  it 
is  unnecessary  to  pass  upon  the  objection 
made  in  disposing  of  this  case. 

The  Judgment  In  this  case  is  reversed,  and 
the  costs  are  awarded  to  the  appellant. 

AILSHIB  and  SULLIVAN,  JJ.,  concur. 


02  Idaho.  ») 
CONNOLLY  et  aL  v.  REED,  Probate  Judge. 
(Supreme  Court  of  Idaho.    May  23,  1912.) 
(Byaahut  (y  the  Court.) 

1.  A1.IENS   (f  12*)— iNHKKrrANCi;— Statdtort 
PaovisiON.. 

Under  the  provisions  of  aection  5716  of 
the  Revised  Codes  of  this  state,  "Aliens  may 
take_  in  all  cases  by  succession  as  citizens," 
provided,  however,  that  "no  nonresident  for- 
eigner can  take  by  succession,  unless  he  ap- 
pears and  claims  such  succession  within  five 
years  after  the  death  of  the  decedent  to  whom 
he  claims  succession." 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent. 
Dig.  Si  12,  33-46;    Dec.  Dig.  {  12.»] 

2.  Common  Law  (|  12*)— AnoinoN. 

Under  the  statute  of  this  state  (section 
18,  Rev.  Codes),  the  common  law  of  England, 
BO  far  as  it  is  not  repugnant  to  or  inconsistent 
with  the  Constitution  or  laws  of  the  United 
States,  is  the  law  of  this  state  in  all  cases  not 
provided  by  statute.  . 

[Ed.   Note.— For  other  cases,   see  Common 
Law,  Cent  Dig.  {  10;    Dec.  Dig.  |  12.»] 

3.  AUSNS     (I    9*)  —  IKHEBITANCK  — ComiON 
Law. 

At  common  law  an  alien  had  no  inheritable 
blood  and  could  not  succeed  to  real  property 
by  descent  or  inheritance  and  could  not  there- 
fore claim  through  an  intestate. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Cent. 
Dig.  §{  21-29;    Dec  Dig.  |  0.*] 

4.  Aliens  (S-12*)— Inhbhitancb— STATtrroBT 
Pbovision. 

The  statute  of  this  state  (section  5716) 
is  not  a  recognition  or  an  extension  of  any 
previously  existing  right  which  a  nonresident 
alien  had  of  succeeding  by  inheritance  to  the 
estate  of  a  deceased  person,  but  is  rather  the 
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Sant  of  a  right  which  did  not  previously  ex- 
:. 

[EM.  Note.— For  other  cases,  see  Aliens, 
Cent.  Dig.  ig  12,  3»^6;   Dec.  Dig.  }  12.»] 

6.  Aliens  (S  12*)— Inhebitance— Time  fob 
assebtion  of  claim. 

In  order  for  a  nonresident  alien  to  sacceed 
to  the  estate  of  an  intestate  decedent  in  this 
state,  he  must  appear  and  claim  such  succes- 
sion within  five  years  after  the  date  of  the 
death  of  the  decedent. 

[Ed.    Note.— For    other    cases,    see    Aliens, 
Cent.  Dig.  Si  12,  33-46;    Dec.  Dig.  |  12.»] 
e.  Aliens    (8   12*)- Inhbbitance— Time  fob 

Assertion  or  Claim. 

Where  C.  died  intestate  leaving  an  estate 
within  the  state  of  Idaho,  and  a  cousin  of  the 
decedent  made  application  for  letters  of  ad- 
ministration and  represented  that  he  and  three 
other'  cousins  were  the  next  of  kin  and  enti- 
tled to  succeed  to  the  estate,  and  letters  of 
administration  were  granted,  and  the  estate 
was  administered  upon  and  final  account  was 
rendered  and  approved  and  distribution  ordered 
and  made  to  the  four  cousins  who  claimed  to 
be  the  next  of  kin  and  the  right  to  succession, 
and  thereafter  and  more  than  five  years  sub- 
sequent to  the  death  of  the  decedent  M.,  a 
citizen  and  resident  of  Galway,  Ireland,  of  the 
kingdom  of  Great  Britain,  filed  a  petition  in 
the  probate '  court  alleging  that  she  was  the 
half-sister  of  the  decedent- and  entitled  to  the 
estate.  Beld.  that  her  failure  to  appear  and 
claim  her  right  to  succession  within  the  five- 
year  period  granted  by  statute  bars  her  right 
and  claim,  and  the  court  had  no  jurisdiction 
to  grant  her  any  relief. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent. 
Dig.  {§  12,  33-46;   Dec.  Dig.  {  12.*} 

7.  Aliens  (J  12*)— Inhbbitance— Time  fob 
Assertion  of  Claim  —  "Appeabancb" — 
"Claim." 

A  demand  made  through  an  attorney  or 
agent  npon  an  administrator  for  possession  of 
the  property  of  the  estate  which  he  represents, 
or  a  request-made  by  an  attorney  of  the  judge 
of  the  probate  court  that  he  be  notified  if  any 
farther  proceedings  are  to  be  taken  in  the  es- 
tate, is  not  an  appearance  or  claim  within  the 
purview  and  meaning  of  section  5715  of  the 
Revised  Codes  sufficient  to  stop  the  running 
of  the  statute  limiting  the  time  within  which 
such  claim  of  the  right  of  succession  shall  be 
made  by  a  nonresident  alien. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Cent. 
Dig.  H  12,  33-46;    Dec   Dig.  §  12.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  pp.  449-461;  vol.  2,  pp.  1202-1211; 
voL  8,  p.  7604.] 

8.  Aliens  (5  12*)— Inhkbitakce— Time  fob 
Assertion  of  Claim. 

The  commencement  of  an  action  by  a  non- 
resident alien  in  the  federal  court  in  and  for 
the  district  of  Idaho,  which  action  is  subse- 
quently dismissed  by  the  court,  does  not  stop 
the  running  of  the  statute  in  the  state  courts. 
[Ed.  Note. — For  other  cases,  see  Aliens,  Cent. 
Dig.  g§  12,  33-46;    Dec  Dig.  §  12.*] 

9.  Aliens  (i  12*)— Inhebttance— Time  fob 
AssEBTiON  of  Claim— Fbaud. 

-  An  allegation  by  a  nonresident  alien  who 
seeks  to  establish  her  right  of  succession  to 
the  estate  of  a  decedent  within  this  state,  al- 
leging that  C.  by  fraudulent  misrepresentation 
procured  the  distribution  of  the  estate  to  him- 
self and  others,  is  not  a  sufficient  allegation 
to  show  any  wrong  or  injury  to  the  alien  claim- 
ant who  failed  and  neglected  to  appear  and 
claim  the  right  of  succession  within  the  five- 
year  period  granted  to  such  claimants,  where 


it  is  not  alleged  and  does  not  appear  that  the 
fraud  had  anything  to  do  with  or  resulted  in 
preventing  or  depriving  the  nonresident  alien 
claimant  from  setting  up  or  asserting  her 
claim  to  the  property  within  the  statutory  time. 
[Ed.  Note. — For  other  cases,  see  Aliens,  Cent. 
Dig.  §8  12,  33-46;   Dec  Dig.  8  12.*] 

Original  action  by  Lawrence  F.  Connolly 
and  another  for  a  writ  of  prohibition  to 
Bert  A.  Reed,  as  probate  Judge  of  Kootenai 
county.    Writ  granted. 

C.  W.  Beale,  of  Wallace,  Chas.  L.  Helt- 
man,  of  Spirit  Lake,  and  R.  T.  Morgan,  of 
Coeur  d'Alene,  for  plaintiffs.  Elder  &  Elder, 
of  Coeur  d'Alene,  for  defendant. 

AILSHIE,  J.  This  is  an  application  for 
a  writ  of  prohibition  against  the  judge  of 
the  probate  court  of  Kootenai  county. 
Plaintiffs  pray  that  a  writ  Issue  prohibiting 
any  further  action  or  proceedings  by  the  pro- 
bate court  on  the  petition  of  Bridget  Mad- 
den heretofore  filed  in  that  court  It  was 
agreed  on  the  hearing  that  the  names  of 
Wm.  C.  Connolly  and  Ellen  Udell  should  be 
added  as  parties  to  the  action  and  be  bound 
by  the  decision  herein. 

The  facts  necessary  to  an  understanding 
of  tbls  case  and  on  which  tbe  decision  must 
turn  are  as  follows:  John  Oorbett,  a  resi- 
dent of  Kootenai  county,  died  intestate  on 
the  30th  day  of  January,  1907,  leaving  an 
estate  variously  estimated  at  from  f20,000 
to  $75,000.  Thereafter  and  on  February  20. 
1907,  Lawrence  F.  Connolly  procured  letters 
of  administration  of  the  Corbett  estate.  Up- 
on securing  tils  appointment  as  administra- 
tor, Connolly  represented  to  the  court  that 
he  and  one  John  J.  Connolly,  residing  at 
Harrison,  Idaho,  and  William  C.  Connolly 
and  Ellen  Udell,  residing  at  Greeley,  Neb., 
were  the  surviving  heirs  of  John  Corbett,  de- 
ceased. The  estate  was  thereafter  apprais- 
ed, and  on  March  7,  1907,  an  inventory  and 
appraisement  was  filed  with  the  probate 
court  Such  proceedings  were  had  in  con- 
formity with  the  statute;  that  thereafter 
and  on  August  23,  1909,  a  decree  of  settle- 
ment of  final  account  and  distribution  was 
made  and  entered.  The  estate  was  accord- 
ingly distributed  to  the  Connollys  and  their 
sister,  Ellen  Udell.  On  February  28,  1912, 
Bridget  Madden,  a  nonresident  alien  and  a 
resident  of  Galway,  Ireland,  filed  her  peti- 
tion in  tlie  probate  court  of  Kootenai  county, 
alleging  her  residence  and  citiaenship  In 
the  county  of  Galway,  Ireland,  kingdom  of 
Great  Britain,  and  alleging  that  she  was 
a  half-sister  of  Jotin  Corbett,  deceased,  and 
as  such  was  entitled  to  succeed  to  bis  es- 
tate under  the  laws  of  the  state  of  Idaho. 
After  due  and  regular  notice  was  given, 
a  hearing  was  had  on  the  petition  of  Bridg- 
et Madden,  and  the  court  sustained  a  de- 
murrer thereto  on  the  ground  that  under 
the  provisions  of  section  5715,  Rev.  Codes. 
"no  nonresident  foreigner  can  take  by  suc- 
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oesslon,  unless  he  appears  and  claims  such 
succession  within  five  years  after  the  death 
rtf  the  decedent  to  whom  he  claims  succes- 
sion," and  that  accordingly  the  petitioner 
had  failed  to  appear  and  claim  succession 
\rithin  five  years  of  the  death  of  the  intes- 
tate, and  was  therefore  barred  by  the  stat- 
ute. The  latter  order  and  decree  was  en- 
tered on  the  23d  day  of  March,  1912.  The 
matter  r;>inalned  In  that  condition  without 
further  i.roceeding  being  taken  until  April 
6,  1912,  when  Bridget  Madden  filed  a  motion 
in  the  probate  court  to  set  aside  and  vacate 
the  judgment  and  decree  of  March  23d,  dis- 
missing her  petition  upon  the  ground  that 
the  order  of  March  23d  did  not  allow  her 
tbe  right  to  file  an  amended  petition,  and 
she  prayed  that  the  order  and  decree  might 
be  vacated  and  that  she  be  permitted  to  file 
an  amended  petition.  The  motion  was  sub- 
sequently heard,  and  on  AprU  18,  1912,  the 
court  made  an  order  permitting  her  to  file 
an  amended  petition,  which  petition  was 
submitted  at  the  same  time  and  in  connec- 
tion with  the  motion.  By  the  amended  com- 
plaint the  petitioner  sought  to  bring  herself 
within  the  provisions  of  section  5715  of  the 
Revised  Codes  requiring  a  nonresident  alien 
to  appear  and  claim  the  right  to  succession 
within  five  years  of  the  death  of  the  dece- 
dent She  alleged  that  Lawrence  F.  Con- 
nolly, John  J.  Connolly,  William  C.  Connol- 
ly, and  Ellen  Udell  each  well  knew  at  the 
time  the  estate  of  John  Corbett  was  distrib- 
uted to  them  that  Bridget  Madden  was  the 
only  and  sole  surviving  heir  of  John  Cor- 
bett, deceased,  and  was  rightfully  entitled 
to  the  estate,  and  that  they  concealed  such 
fact  and  failed  to  disclose  the  same  to  the 
probate  court  of  Kootenai  county.  She  fur- 
ther alleged  that  the  first  knowledge  or  no- 
tice that  she  had  of  the  death  of  her  brother, 
John  Corbett,  was  on  or  abont  the  9th  day 
of  AprU,  1911,  when  she  was  advised  of  his 
death  and  that  he  liad  left  an  estate  in  Koo- 
tenai county,  Idaho,  of  the  value  of  about 
$75,000,  and  that  she  thereupon  demanded 
of  Lawrence  F.  Connolly,  the  administrator 
of  said  estate,  all  of  the  property  belonging 
to  said  estate: 

"That  ui>on  receiving  this  information  of 
the  death  of  John  Corbett,  and  of  the  value 
of  the  estate  left  by  him,  your  petitioner 
made  a  demand  upon  said  Lawrence  F.  Con- 
nolly on  and  prior  to  the  9th  day  of  April, 
1911,  for  the  return  and  delivery  of  the  prop- 
erty of  the  estate  of  John  Corbett  to  your 
petitioner.  That  said  Lawrence  F.  Connolly 
refused  to  deliver  said  property  to  your  pe- 
titioner, and  Informed  your  petitioner  that 
Hhe  had  no  right  in  or  to  said  property,  and 
that  said  Lawrence  F.  Connolly  had  at  all 
times  refused  to  deliver  said  property  over 
to  your  petitioner,  or  to  her  attorneys  duly 
nutborized. 

■•That  ot  or  about  the day  of  De- 
cember, A.  D.  1911,  your  petitioner  Bridget 


Madden  appeared  In  the  probate  court  in 
and  for  Kootenai  county,  state  of  Idaho,  by 
her  attorney  Robert  H.  Elder,  and  then  and 
there  gave  notice  to  the  Honorable  Bert 
Reed,  probate  judge  of  Kootenai  county, 
state  of  Idahp,  that  your  petitioner  Bridget 
Madden  claimed  an  interest  in  the  property 
of  the  estate  of  John  Corbett,  deceased,  and 
requested  and  directed  the  Honorable  Bert 
Reed,  probate  judge,  of  Kootenai  county, 
state  of  Idaho,  to  notify  Robert  H.  Elder, 
your  petitioner's  attorney,  if  the  said  Law- 
rence F.  Connolly  should  apply  to  said  court 
for  a  discharge. 

"That  Bridget  Madden,  the  above-named 
petitioner,  on  or  about  the  14th  day  of 
March,  A.  D.  1912,  filed  her  bill  of  complaint 
in  the  Circuit  Court  of  the  United  States 
in  and  for  the  district  of  Idaho  against 
Lawrence  F.  Connolly,  individually,  and  as 
administrator  of  the  estate  of  John  Corbett, 
deceased,  John  J.  Connolly,  William  Connol- 
ly, Ellen  Udell,  and  the  Empire  MUl  Compa- 
ny, a  corporation,  defendants,  in  said  action, 
and  in  said  bill  of  complaint  Bridget  Mad- 
den, as  plaintiff,  claimed  to  be  the  heir  of 
John  Corbett,  deceased,  and  claimed  to  be 
the  owner  of  all  the  property  belonging  to 
the  estate  of  John  Corbett,  deceased.  That 
in  said  action  your  petitioner  prays  for  a 
decree  of  said  court  decreeing  your  petition- 
er to  be  the  owner  and  entitled  to  the  pos- 
session of  all  the  property  of  the  estate  of 
John  Corbett,  deceased.  That  it  is  alleged 
in  said  bill  of  complaint  that  your  petitioner 
is  the  sole  and  surviving  heir  of  John  Cor- 
bett, deceased,  and  that  by  said  action  your 
petitioner  on  or  about  the  14th  day  of  March, 

A.  D.  1912,  appeared  in  said  court  and  claim- 
ed the  property  of  the  estate  of  John  Cor- 
bett, deceased. 

"That  thereafter  a  writ  of  subpoena  was 
duly  issued  to  said  defendants,  Lawrence  F. 
Connolly,  William  Connolly,  John  J.  Connol- 
ly, Ellen  Udell,  and  the  Empire  Mill  Compa- 
ny, commanding  them  to  appear  in  said  ac- 
tion and  to  make  answer  to  allegations  in 
said  bill. 

"That  thereafter  Lawrence  F.  Connolly,  in- 
dividually, and  as  administrator  of  the  es- 
tate of  John  Corbett,  deceased,  John  J.  Con- 
nolly, and  the  Empire  Mill  Company  appear- 
ed in  said  action. 

"That  thereafter  said  action  was  dismiss- 
ed without  prejudice  to  another  action." 

The  foregoing  allegations  are  followed  by 
tbe  further  allegation  that  the  petitioner  has 
at  ail  times  since  she  learned  of  the  death 
of  her  brother  claimed  all  the  property  be- 
longlug  to  his  estate,  and  that  she  had  at 
various  times  demanded  possession  of  said 
property  from  Lawrence  F.  Connolly,  the  ad- 
ministrator of  the  estate,  and  that  she  there- 
after and  on  the  13th  of  November,  1911,  ex- 
ecuted and  delivered  to  William  C.  Carlyle, 

B.  H;  Belden,  and  W.  C.  Losey  a  power  of 
attorney  wherein  and  whereby  she  author- 
ized her  attorneys  to  collect,  sue  for,  recov- 
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er,  and  claim  all  the  property  of  John  Cor- 
bett,  deceased.  The  foregoing  are  the  allega- 
tions by  which  the  petitioner,  'Bridget  Mad- 
den, sought  to  avoid  the  provisions  and  op- 
eration of  section  5715  of  the  Revised  Codes. 

[11  As  we  view  this  case,  a  construction  of 
the  provisions  of  the  statute  (section  5715) 
will  be  decisive  of  the  right  of  Bridget  Mad- 
den, on  the  one  hand,  to  a  hearing  on  her 
amended  petition  in  the  probate  court  and 
of  the  petitioners  herein,  on  the  other  hand, 
to  have  a  writ  of  prohibition  Issue  to  the 
probate  court  If  the  petition  shows  on  its 
face  that  no  claim  to  the  right  of  succession 
has  been  made  within  the  five-year  period, 
then  the  writ  prayed  for  should  issue.  The 
statute  (section  5715,  R.  C.)  provides  as  fol- 
lows: "Resident  aliens  may  take  in  all  cases 
by  succession  as  citizens;  and  no  person  ca- 
pable of  succeeding  under  the  provisions  of 
this  title  is  precluded  from  such  succession 
by  reason  of  the  alienage  of  any  relative; 
but  no  nonresident  foreigner  can  take  by 
succession,  unless  he  appears  and  claims  such 
succession  within  five  years  after  the  death 
of  the  decedent  to  whom  he  claims  succes- 
sion." 

The  foregoing  provision  of  the  statute  is 
a  part  of  the  law  governing  probate  pro- 
ceedings and  is  found  In  chapter  14,  title 
10,  part  3,  of  the  Code  of  Civil  Procedure. 
This  chapter  is  devoted  to  the  specific  sub- 
ject of  "Succession,"  and  commencing  with 
section  5700,  which  defines  succession,  the 
chapter  proceeds  step  by  step  to  define  the 
interest  which  passes  to  heirs  and  to  enu- 
merate the  heirs  to  the  order  in  which  they 
shall  be  entitled  to  succeed  to  the  estates  of 
deceased  persons  and  such  other  matters  as 
naturally  pertain  to  the  devolution  of  es- 
tates. 

[2]  Now,  under  the  statute  of  this  state 
(section  18,  R.  C),  the  common  law  of  Eng- 
land, so  far  as  it  is  not  repugnant  to  or 
Inconsistent  with  the  Constitution  or  laws  of 
the  United  States  in  all  cases  not  provided 
by  statute,  is  the  law  of  this  state. 

[3]  At  common  law  aliens  could  not  ac- 
quire property  by  descent  An  alien  at  com- 
mon law  had  no  Inheritable  blood  and  could 
not  therefore  claim  through  an  Intestate. 
Norrls  V.  Hoyt  18  Cal.  217 ;  2  Cyc.  90  to  95, 
and  notes.  It  became  necessary,  if  aliens 
were  to  be  allowed  to  take  property  in  this 
state  by  succession,  that  the  lawmaking  pow- 
er of  the  state  should  alter  the  common-law 
rule  and  declare  the  policy  of  the  state  in 
relation  thereto.  The  Legislature  in  the  ex- 
ercise of  this  power  enacted  section  5715, 
supra,  and  provided  that  aliens  may  take  in 
all  cases  by  succession  as  citizens,  but  quali- 
fied this  provision  with  reference  to  nonresi- 
dent aliens. 

[6]  In  case  a  noaresident  foreigner  should 
claim  by  succession,  he  must  "appear  and 
claim  succession  within  five  years  after  the 
death  of  the  decedent  to  whom  he  claims 


succession."  The  statute  Is  definite  and  cer- 
tain as  to  the  date  from  which  the  five  years 
begin  to  run.  That  date  is  the  date  of  the 
death  of  the  decedent  The  only  room  for 
uncertainty  about  the  statute  is  what  consti- 
tutes an  appearance  and  claiming  "such  suc- 
cession." It  would  seem  that  where  the 
alien  Is  a  nonresident  and  the  property  is  in 
the  possession  and  custody  either  of  the  state 
or  of  a  third  party  who  asserts  title  to  the 
property,  as  was  true  in  this  case,  and  the 
alien  has  never  reduced  the  property  to  his 
personal  possession,  it  would  be  necessary 
for  him  to  assert  some  legal  claim  to  the 
property  In  an  appropriate  proceeding  In  a 
court  of  competent  jurisdiction  to  determine 
and  adjudicate  bis  right  of  succession  as 
prescribed  by  the  probate  laws  of  this  state. 
[6]  Counsel  for  Bridget  Madden,  the  alien 
claimant,  cite  and  rely  on  State  v.  Smith,  70 
Cal.  153,  12  Pac.  121,  in  support  of  their  con- 
tention that  the  words  "appear  and  claim 
such  succession"  are  satisfied  by  any  appear- 
ance in  person  or  by  attorney  within  the 
state  and  asserting  a  right  to  the  property 
or  asserting  a  right  of  succession  or  con- 
tracting with  reference  to  the  property.  A 
careful  study  of  the  case  cited  convinces  us 
that  it  does  not  go  to  the  extent  claimed  for 
it  by  counsel,  and  that  it  does  not  support 
the  contention  here  urged.  In  that  case  the 
decedent  was  a  naturalized  citizen  of  the 
United  States  and  died  intestate  in  the  state 
of  California  leaving  an  estate  of  real  and 
personal  property.  He  left  no  heirs  resident 
in  the  United  States,  but  did  leave  one  neph- 
ew and  three  nieces  in  England,  his  only 
next  of  kin.  The  nephew,  John  Smith,  Jr., 
came  to  California  and  obtained  letters  of 
administration  after  having  declared  his  in- 
tention to  become  a  citizen  of  the  United 
States.  He  administered  upon  the  estate, 
reduced  it  to  iK>ssession,  and  caused  It  to  be 
finally  distributed  to  the  next  of  kin  as  above 
indicated.  Thereafter  the  state,  through 
the  Attorney  General,  brought  an  action  to 
declare  the  estate  escheated  to  the  state  .of 
California.  The  Supreme  Court  held  against 
the  contention  made  by  the  state  on  two 
grounds:  First,  that  an  action  by  the  state, 
having  been  commenced  within  the  five-year 
period  after  the  death  of  the  decedent,  was 
premature  and  could  not  be  maintained  un- 
til after  the  lapse  of  the  full  five-year  period: 
and,  second,  that  the  nephew  of  the  decedent 
and  one  of  the  next  of  kin,  having  come  per- 
sonally to  California  and  asserted  his  right 
and  at  the  same  time  the  right  and  claim  of 
the  three  nieces  to  the  property  and  having 
taken  actual  possession  of  the  property,  had 
brought  himself  and  the  other  claimants 
within  the  meaning  and  purview  of  the  stat- 
ute (section  672,  Civil  Code  of  Cal.),  which 
required  the  alien  claimant  to  "appear  and 
claim"  the  property  within  five  years  after 
the  death  of  the  decedent  It  will  therefore 
be  seen  from  a  comparison  of  the  facts  pre- 
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soited  In  tbe  CSalifornIa  case  with  the  facts 
of  the  case  at  bar  that  there  is  a  wide  differ- 
ence hetween  them,  and  that  the  California 
case  does  not  famish  authority  for  the  posi- 
tion taken  by  the  alien  claimant  In  this  case. 

While  not  controlling  our  decision  In  this 
case,  still  It  is  worth  while  to  note  the  dif- 
ference between  our  statute  and  the  Califor^ 
nia  statute  on  this  subject.  Section  672  of 
the  Civil  Code  of  California  (volume  2,  Deer- 
ing's  Annotated  Codes)  Is  a  part  of  title  2, 
part  1,  division  2,  of  the  Civil  Code,  and  ti- 
tle 2  Is  devoted  to  the  subject  of  "Owner- 
ship," and  sections  669  to  672  are  devoted 
to  the  subject  of  "Owners."  Section  672  has 
specific  relation  therefore  to  the  ownership 
of  property.  It  prescribes  the  five-year  lim- 
itation for  the  appearance  of  nonresident 
aliens,  and  differs  from  our  statute  in  that  it 
provides  that  he  "must  appear  and  claim  the 
property  within  five  years  from  the  time  of 
succession,"  while  our  statute  (section  5715) 
found  In  the  Code  of  Civil  Procedure  and  in 
the  probate  procedure  thereof,  says:  "No 
nonresident  foreigner  can  take  by  succession, 
unless  he  appears  and  claims  such  succes- 
sion within  five  years  after  the  death  of  the 
decedent."  This  change  of  wording  is  signif- 
icant, and,  when  taken  In  connection  with 
the  f&ct  that  our  statute  is  found  In  the  pro- 
bate practice  act,  while  the  California  stat- 
ute Is  found  in  the  Civil  Code  dealing  with 
owners  and  ownership  of  property  generally, 
It  appears  to  us  that  the  difference  Is  sig- 
nificant and  worthy  of  consideration.  Under 
our  statute  It  would  seem  that  It  was  in- 
tended that  the  claim  and  appearance  should 
be  made  In  the  course  of  the  administration 
or  through  the  probate  court  In  some  man- 
ner. 

[4]  Our  statute  Is  not  a  recognition  or  ez- 
toislon  of  any  prevlonsly  existing  right  a 
nonresident  alien  had,  but  It  Is  rather  the 
fiesh  grant  of  a  right  or  a  statute  of  grace 
which  the  state  confers  on  aliens.  The 
state  might  as  well  declare  all  such  estates 
escheated  rather  than  allow  them  to  go  to  a 
nonresident  alien  who  Is  otherwise  within  the 
recognized  line  of  snccesslon.  In  this  condi- 
tion of  the  law,  the  question  of  time  becomes 
an  essential  prerequisite  to  the  right  of  a 
nonresident  alien  to  succeed  to  an  estate  left 
by  a  decedent  within  this  state. 

[II  The  only  question,  therefore,  remaining 
to  be  determined  In  the  case  at  bar  Is 
whether  the  facts  pleaded  In  the  amended 
petition  tendered  In  the  probate  court  were 
sufficient  to  show  an  appearance  and  claim 
to  the  right  of  succession  on  the  part  of 
Bridget  Madden  within  the  five-year  limita- 
tion. It  is  admitted  that  no  appearance  of 
any  kind  was  ever  made  in  the  probate  court 
of  Kootenai  connty  within  the  statutory 
time,  and  that  no  appearance  was  made  In 
any  court  of  competent  Jurisdiction.  It  Is 
alleged  that  an  appearance  was  made  In  the 
federal   coart   within   the   five-year   period. 


and  that  the  action  which  Bridget  Madden 
sought  to  prosecute  in  that  court  was  subse- 
quently dismissed  for  want  of  jurisdiction  of 
that  court  over  the  subject-matter.  It  has 
been  held,  however,  by  this  court,  and  we 
think  correctly  so,  that  a  party  who  mistakes 
his  remedy  and  seeks  relief  in  a  federal  court 
does  not  thereby  stop  the  running  of  the 
statute  of  limitations  in  the  state  court  (Fin- 
ney ▼.  American  Bonding  Co.,  13  Idaho,  534, 
90  Fac.  869,  91  Pac.  318;  Mills  v.  American 
Bonding  Co.,  13  Idaho,  556,  91  Pac.  381; 
Morbeck  v.  Bradford-Kennedy  Co.,  19  Idaho, 
83,  113  Pac.  89),  and  the  principle  involved 
in  this  holding  is  well  applicable  to  the  case 
at  bar.  The  filing  of  the  suit  in  the  federal 
court  was  clearly  not  an  appearance  and 
claim  of  the  right  of  succession  to  this 
estate  as  contemplated  by  the  provisions  of 
section  6715. 

[7]  On  the  other  hand,  the  fact  that  an  at- 
torney went  to  the  office  of  the  probate 
judge  and  asked  to  be  notified  If  any  further 
step  should  be  taken  in  the  course  of  the 
administration  or  settlement  of  the  Corbctt 
estate,  without  in  fact  making  any  appear- 
ance In  the  case  or  appearing  In  court  upon 
any  hearing  had  In  the  matter  of  the  es- 
tate, was  clearly  not  an  appearance  and  claim 
of  the  right  of  succession  such  as  Is  con- 
templated by  the  statute.  The  same  may  be 
said  with  still  greater  force  and  reason  In 
reference  to  the  allegations  as  to  the  claims 
and  assertions  of  right  made  by  her  attor- 
neys and  agents  to  the  administrator. 

[(]  It  is  argued,  however,  that  Bridget 
Madden  alleged  fraud  on  the  part  of  the 
Connollys  in  not  reporting  to  the  probate 
court  that  she  was  the  only  surviving  heir 
to  the  estate  and  in  not  advising  her  of  the 
fact  that  her  brother,  John  Corbett,  was  dead 
and  that  he  had  left  an  estate  which  the 
was  entitled  to  Inherit  It  may  be  conceded 
that  the  allegations  of  the  petition  are  true 
In  this  respect,  and  still  that  admls'slon 
would  not  help  the  case  of  Bridget  Madden. 
It  is  not  charged  that  the  Connollys  through 
any  fraud  or  otherwise  kept  her  from  ap- 
pearing and  asserting  her  right,  or  that 
they  made  any  misrepresentations,  or  that 
they  deceived  her  or  misrepresented  facts  to 
her.  Whatever  fraud  may  have  been  prac- 
ticed by  them  in  procuring  the  estate  to  be 
distributed  to  them  could  in  no  way  prej- 
udice Bridget  Madden  If  she  failed  and  neg- 
lected to  appear  and  assert  her  right  within 
the  five-year  period  prescribed  by  the  statute. 
Any  fraud  practiced  by  the  Connollys  in 
this  respect  would  be  a  fraud  on  the  state 
of  Idaho  to  which  the  property  would  have 
escheated,  rather  than  a  fraud  on  Bridget 
Madden.  Had  they  not  been  guilty  of  any 
fraudulent  misrepresentations  to  the  probate 
court,  and  had  they  not  claimed  the  property 
at  all,  and  Bridget  Madden  had  still  failed 
to  appear,  the  property  would  have  escheat- 
ed to  the  state  under  the  provisions  of  sec- 
tions 5716  and  6717  of  the  Revised  Codes. 
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They  represented,  however,  that  they  were 
the  sole  surviving  heirs,  and  the  property 
was  distributed  to  them.  Bridget  Madden 
failed  to  appear  within  the  statutory  time 
granted  her  and  consequently  lost  the  right 
conferred  by  the  state  on  a  nonresident 
alien  to  appear  and  assert  any  right  of  suc- 
cession to  the  estate.  It  follows,  therefore, 
that  any  fraud  which  may  have  been  prac- 
ticed could  not  and  did  not  work  any  injury 
upon  Bridget  Madden.  If  it  was  a  fraud 
upon  the  state  of  Idaho,  that  is  met  in  this 
case  by  the  fact  that  the  state  la  not  a 
party  to  this  proceeding,  and  has  at  no  time 
been  a  party  to  the  proceedings  in  the  set- 
tlement and  distribution  of  this  estate,-  and 
has  asserted  no  claim  to  the  property  of 
the  estate. 

It  follows  from  what  has  been  said  that, 
upon  the  face  of  the  petition  as  presented  by 
Bridget  Madden,  the  time  granted  her  by 
statute  had  expired,  and  that  the  court  was 
without  Jurisdiction  to  grant  her  any  relief 
whatever.  Having  reached  the  foregoing 
conclusion,  it  becomes  unnecessary  for  us  to 
consider  any  other  question  raised  in  this 
case. 

The  writ  should  issue,  and  it  Is  so  or- 
dered. 

STEWART,  0.  J,  and  SDI.UVAN,  J., 
concur. 


(22  Idaho.  S2S) 

GRIFFITH  V.  ANDERSON. 

(Supreme  Court  of  Idaho.    July  IS,  1912.) 

(Syttabu*  hy  (k«  Court.) 

1.  Taxatiok  (I  524*)— Patmbkt  or  Taxes— 

EUBEZZLKMENT  BT  ASSESSOR. 

Where  a  property  owner  pays  the  taxes  on 
a  tract  or  parcel  of  land  to  tne  county  assess- 
or, and  the  assessor  thereupon  gives  an  infor- 
mal and  unofficial  receipt  for  such  taxes,  and 
fails  to  turn  the  money  in  to  the  county  or  to 
credit  the  landowner  on  the  books  of  his  office, 
and  the  county  thereafter  advertises  the  prop- 
erly for  delinquent  sale  and  sells  the  same  and 
it  is  struck  off  to  the  county,  and  the  county 
thereafter  takes  a  tax  deed  to  the  property, 
held,  that  the  county  had  no  ri^bt  to  sell  the 
property,  and  acquired  no  valid  title  thereto. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  968;    Dec.  Dig.  {  524.*] 

2.  TaSation    ({   734*) —Tat   Sai.B8  — Pttb- 
chasb  bt  codntt. 

Where  a  tract  of  land  is  sold  at  delinquent 
tax  sale,  and  is  struck  off  to  the  county,  and 
the  property  is  thereafter  assessed  from  year 
to  year  to  the  landowner  and  the  taxes  so  as- 
sessed are.  paid  from  time  to  time,  and  the  as- 
sessor has  failed  and  neglected  to  carry  the 
property  on  the  assessment  roll  in  red  ink  en- 
try, as  provided  by  section  1755,  Rev.  Codes, 
lield,  that  the  county  acquires  no  valid  title  to 
the  property  and  cannot  give  a  good  title  to  a 
purchaser.  Parsons  v.  Wrble,  21  Idaho,  695, 
123  Pac.  638,  approved  and  followed. 

[Ed.   Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  ««  1470-1473;    Dec.  Dig.  {  734.*] 


(Additional  Byllalut  lu  Editorial  Stag.) 
3.  Attobnbt  and  Client   (j  18*)— Acts   or 

ATTOBNET— PUBCHASE  OF  TAX  TITLE. 

That  plaintiff  was  an  attorney  at  law  did 
not  prevent  him  from  purchasing  an  alleged  tax 
title  from  the  county,  and  prosecuting  an  ac- 
tion to  establish  title  based  thereon, 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  Client,  Cent.  Dig.  f  26;   Dec.  Dig.  {  18.* J 

Appeal  from  District  Court,  Elmore  Coun- 
ty; CO.  Stockslager,  Judge. 

Action  by  B.  F.  Griffith  against  Andrew 
Anderson  to  quiet  title.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

B.  F.  Griffith  and  E.  M.  Wolfe,  both  of 
Mountalnhome,  for  appellant  Daniel  Mc- 
Laughlin, of  Mountalnhome,  for  respondent. 

AILSHIB,  3.  This  action  was  instituted 
by  the  appellant  in  the  district  court  in  and 
for  Elmore  county  to  quiet  title  to  lots  1,  2, 
and  3,  in  block  5,  town  of  Mountalnhome. 
Judgment  was  entered  for  the  defendant, 
and  the  plaintiff  appealed.  The  plaintlfTs 
right  and  title  grows  out  of  a.  tax  sale  for 
delinquent  taxes  on  the  property  for  1902. 
It  is  alleged  that  the  taxes  went  delinquent 
for  that  year,  and  the  property  was  subse- 
quently sold  and  struck  off  to  the  county. 
The  county  received  a  deed  to  the  property 
later  and  thereafter  sold  it  to  the  appellant 
As  we  view  the  case,  it  is  unnecessary  for 
us  to  review  or  discuss  the  evidence  at  any 
length.  There  is  considerable  conflict  in  the 
evidence,  but  where  there  is  a  conflict,  there 
is  sufficient  evidence  to  support  the  findings 
of  the  trial  court,  and  we  shall,  therefore, 
state  briefly  the  salient  and  decisive  facts 
found  by  the  trial  court  with  such  incidental 
comment  as  we  deem  necessary  in  connec- 
tion therewith.  The  court  finds  in  substance 
the  following  facts: 

[1]  That  the  property  was  assessed  for  the 
year  1902,  and  that  during  the  time  provid- 
ed by  law  for  the  payment  of  taxes  the  own- 
er of  the  property,  Anna  Ellison,  paid  the 
taxes  to  the  assessor  of  Elmore  county.  In 
reference  to  this  finding,  it  is  well  enough 
to  observe  that  the  evidence  discloses  that 
the  payment  was  made  by  the  owner  of  the 
premises  to  the  assessor  when  be  was  at  her 
home,  and  that  he  did  not  have  his  official 
receipt  book  with  him,  and  that  he  gave  her 
a  written.  Informal  receipt  for  the  money, 
and  tliat  he  never  entered  this  on  his  books 
or  made  any  record  in  his  office  of  the  pay- 
ment of  this  money.  At>out  this  time  he  be- 
came a  defaulter  in  a  large  sum,  and  was 
subsequently  prosecuted  and  convicted  and 
sentenced  to  a  term  in  the  penitentiary. 

The  court  finds  that  this  property  was  plac- 
ed on  the  delinquent  list  for  the  1902  taxes, 
and  in  July,  1903,  was  sold  at  delinquent 
tax  sale,  and  was  duly  and  regularly  sold 
and  struck  off  to  the  county.  Of  this  pro- 
ceeding the  owner  of  the  property,  Mrs.  El- 
lison, apparently  had  no  actual  notice,  and 
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only  Boch  conBtructive  notice  as  the  adver- 
tisement would  give.  Thereafter,  and  In  the 
Tear  1906,  when  she  discovered  that  she  had 
not  been  given  credit  for  the  1902  taxes 
paid  by  her  to  the  assessor,  she  transmitted 
her  receipt  evidencing  the  payment  of  her 
taxes  for  1902  to  the  board  of  county  com- 
missioners, and  demanded  that  she  be  given 
Tedit  on  the  proper  assessment  roll  for  the 
amount  evidenced  thereby.  The  board  there- 
after considered  the  matter,  and  during  the 
^ame  year  and  subsequent  to  the  meeting  of 
the  board  the  deputy  clerk  of  the  board 
notified  Mrs.  Ellison  that  the  amount  evi- 
denced by  such  tax  receipt  would  be  duly 
•  redlted  to  her  on  the  proper  tax  records  of 
Elmore  county,  and  the  evidence  discloses 
that  the  acting  assessor  some  time  after  the 
meeting  of  the  board  wrote  the  word  "re- 
deemed" on  the  record  of  tax  sale  certlfl- 
r^tea  in  his  oflSce  under  the  heading  "Name 
of  Kedemptloner"  and  opposite  certificate 
Xo.  56,  which  was  the  certificate  Issued  to 
the  county  for  this  land.  During  the  same 
year,  1905,  Mrs.  Ellison  and  her  husband 
sold  and  conveyed  the  property  to  James  R. 
flark.  Thereupon  Clark  called  on  the  as- 
sessor for  a  statement  of  all  taxes  due,  un- 
paid, or  delinquent  against  the  property,  and 
in  reply  thereto  was  furnished  with  a  state- 
ment, and  he  thereupon  paid  all  the  taxes 
railed  for  or  demanded  by  such  statement, 
bat  tikis  statement  did  not  Include  or  make 
any  mention  of  any  delinquent  taxes  for 
1902  or  any  tax  sale  having  been  made.  The 
property  was  assessed  from  year  to  jear  aft- 
er 1902  against  Mrs.  Ellison  and  her  suc- 
cessors in  interest  and  title,  and  the  taxes 
were  duly  and  regularly  paid  each  succeed- 
ing year.  Subsequently  and  prior  to  the 
issnance  of  the  deed  to  the  county  and  from 
the  county  to  appellant,  Clark  sold  and  con- 
veyed the  property  to  the  respondent  An- 
derson, and  Anderson  continued  to  pay  the 
taxes  from  year  to  year.-  The  sale  for  de- 
linquent taxes  was  made  by  the  county,  and 
the  property  was  struck  off  to  the  county  in 
July,  1903,  but  no  deed  was  issued  to  the 
cotmty  until  1910,  and  the  property  was 
never  carried  on  the  assessment  roll,  as  re- 
quired by  section  1755,  Rev.  Codes,  and  not- 
ed in  red  ink  as  therein  provided  to  be  done 
in  all  cases  where  property  has  been  sold 
to  the  county  for  delinquent  taxes  and  a 
certificate  therefor  lias  been  issued  to  the 
cotmty. 

[2]  The  provisions  and  application  of  sec- 
tion 1755,  Rev.  Codes,  were  considered  by 
this  conrt  in  Parsons  v.  Wrble,  21  Idaho, 
«95,  123  Pac.  638,  and  It  was  there  held  In 
a  somewhat  similar  case  that  a  failure  to 
make  the  red  ink  entry  and  carry  the  as- 
xessment  on  the  roll,  as  provided  by  section 
1755,  was  prejudicial  to  the  substantial 
right  of  the  property  owner  and  avoided  a 
tax  sale.     The  trial  court  concluded  as  a 


matter  of  law  that  the  county,  having  re- 
ceived, through  its  duly  elected  and  quali- 
fied assessor,  the  tax  money  covering  the 
assessment  for  1902,  was  responsible  for  the 
action  of  its  officer  in  this  matter,  and  that 
It  had  no  power  or  authority  to  thereafter 
legally  sell  the  property  for  delinquent  taxes 
for  the  year  1902,  and  that  the  sale  was 
therefore  void,  and  that  the  county  received 
no  title  to  the  property. 

The  legal  conclusions  reached  by  the  court 
were  unavoidable  and  inevitable.  It  is  clear 
to  us  that  the  county  acquired  no  valid  title 
to  this  property.  In  the  first  place,  the 
taxes  were  in  fact  paid,  and  the  county  nev- 
er had  any  Jurisdiction  to  sell  the  property 
for  delinquent  taxes.  In  the  second  place, 
there  was  a  total  failure  to  comply  with  the 
requirements  of  section  1755,  and  under  the 
plain  provisions  of  that  section  and  the  con- 
struction placed  upon  it  by  this  court  in 
Parsons  v.  Wrble,  supra,  the  cotmty  was  pre- 
cluded from  asserting  any  title  to  the  prop- 
erty by  reason  of  such  ta:t  sale. 

[3]  Some  contention  has  been  made  In  this 
case  by  respondent  against  the  right  of  ap- 
pellant to  maintain  his  action,  on  the  ground 
of  his  t>elng  an  attorney  at  law,  and  that 
he  had  purchased  this  proper!?  from  the 
county  for  the  purpose  of  prosecuting  an  ac- 
tion thereon.  This  contention  is  absolutely 
without  merit  There  is  nothing  whatever 
shown  in  this  case  as  having  been  done  by 
appellant  inconsistent  with  bis  duties  and  ob- 
ligations as  an  attorney  at  law,  and  no  rea- 
son is  shown  why  be  did  not  have  the  same 
right  as'  any  other  person  to  purchase  such 
title  from  the  county  as  the  county  had  in 
the  premises. 

Judgment  should  be  affirmed,  and  it  is  so' 
ordered.    Costs  awarded  in  favor  x>f  respond- 
ent 

STEWART,  C.  X,  and  SULLIVAN,  J.,  con- 
cur. 

(22  Idabo,  109) 
SHOSHONE  HIGHWAY  DIST.  OP  LIN- 
COLN COUNTT  V.  ANDERSON. 
(Supreme  Conrt  of  Idaho.    June  5,  1912.) 

(SyUabui  by  the  Court.) 

1.  Statutes  (§  123*)— Subjects  and  Titles 
— One  or  Mobe  Subjects. 

The  title  of  the  act  of  March  8,  1911 
(SeSB.  Liawa  1911,  p.  121,  c.  55),  embraces  but 
one  subject,  to  wit,  organization  and  govern- 
ment of  highway  districts,  and  matters  ger- 
mane, connected  with,  and  relating  to,  the  gen- 
eral subject  of  organization  and  government  of 
highway  districts,  and  in  no  way  contravenes 
the  provisions  of  section  16,  art.  3,  of  the 
Constitution. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  $§  176-183;   Dec.  Dig.  i  123.»] 

2.  Statutes  (8  123*)— Subjects  awd  Titles 
—One  ob  Mobe  Subjects. 

The  title  of  the  act  of  March  8,  1911 
(Sess.  Laws  1911,  p.  121,  c.  55),  wherein  it  is 
provided  for  the  organization  and  government 
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of  highway  districts  and  for  the  apporttonment 
among  municipalities,  does  not  designate  two 
different  subjects,  as  the  apportionment  among 
municipalities  of  the  fund  collected  from  tax- 
ation made  by  the  organized  highway  district  is 
directly  germane  and  connected  with  the  sub- 
ject of  government  of  highway  districts. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  i|  17ft-183;   Dec.  Dig.  i  123.*] 

3.  HiQHWATs   (J  90*)— Highway  Dibtbicts 
—Nature  and  Pdbpobe. 

A  highway  district,  as  intended  by  the  act 
of  March  8.  1911  (Laws  1911,  p.  121,  c.  55), 
is  not  a  political  municipality,  such  as  a  city, 
town,  or  village,  but  is  a  municipality  created 
for  a  special  purpose,  and  is  made  a  taxing 
district,  of  territory  to  be  organized  under  the 
provisions  of  said  act,  and  is  created  for  the 
purpose  of  assessing  the  property  within  a  dis- 
trict for  the  sole  purpose  of  improving  the 
highways  within  the  district. 

[Ed.  Note.-^For  other  cases,  see  Highways, 
Cent  Dig.  §§  301,  302;    Dec.  Dig.  i  90.*] 

4.  Highways  ({  122*)— Taxbs— liBGiSLATiVE 
PowEB— Delegation. 

The  subject  of  taxation  is  a  matter  within 
the  province  of  the  Legislature  of  the  state, 
unless  there  is  some  specific  limitation  found 
in  the  Constitution,  and  the  delegation  of  pow- 
er to  a  highway  district  created  under  the  pro- 
visions of  the  act,  to  assess  taxes  within  the 
district,  is  not  prohibited  by  the  Constitution, 
even  though  a  city,  town,  or  village  is  included 
within  such  territory. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  »  380,  893;   Dec.  Dig.  {  122.*] 

6.  Municipal  Cobpobations  (i  51*)— Cbea- 
TioN  AND  Existence— DiBBOLUTioN. 

A  municipal  corporation  organized  under 
authority  of  the  Lenslature  can  be  dissolved 
as  directed  by  the  Legislature,  and  this  may 
be  effected  by  the  provisions  of  the  law  creat- 
ing the  corporation,  or  by  the  general  laws  of 
the  state,  or  by  a  subsequent  legislative  act, 

[Ed.  Note. — For  other  cases,  see  Klunicipal 
Corporations,  Cent.  Dig.  §§  13&-140;  Dec.  Dig. 
{  51.*] 

'&  Elections  ({  96*)— Reoistbation— Neces- 
sity. 

There  is  no  constitutional  requirement 
that  registration  must  be  had  for  elections  in 
special  municipal  corporations  created  by  the 
Legislature,  such  as  irrigation  districts,  drain- 
age districts,  and  good  road  districts,  and  no 
provision  being  made  for  registration  in  the 
act  providing  for  the  organization  and  govern- 
ment of  such  special  municipal  corporation,  or 
by  general  law,  none  is  required. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  i  97;  Dec.  Dig.  §  96.*] 

7.  Highways    (I  93* )  — Highway  Coioas- 

sioN— Authority— De  Facto  Officebs. 
Where  a  person  is  appointed  as  a  member 
,of  the  board  of  highway  commissioners  under 
the  provisions  of  the  act  of  March  8,  1911 
(Laws  1911,  p.  121,  c.  55),  and  such  person  is 
ineligible  to  hold  such  office,  and  such  person  ac- 
cepts such  office  and  acts  in  that  capacity,  until 
such  eligibility  of  such  officer  is  called  in  ques- 
tion, he  acts  as  a  de  facto  officer,  and  the  action 
of  the  board  is  not  illegal  or  void  by  reason  of 
the  fact  that  such  de  facto  officer  acta  as  a 
member  of  such  board. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  i§  304-307;   Dec.  Dig.  g  93.*] 

8.  Highways  ({  95*)— Officebs— Highway 
Commission. 

Where,  under  the  provisions  of  the  act  of 
March  8,  1911  (Laws  1911,  p.  121,  c.  55),  a 
highway  district  is  created,  and  the  Governor 
of   the  state  appoints  such  commissioners  as 


provided  in  said  act,  and  three  members  unani- 
mously act  upon  the  calling  of  an  election  and 
the  issuing  of  bonds  of  said  district,  the  fact 
that  a  majority  of  the  board,  constituted  of 
members  who  are  qualified  as  such,  and  con- 
trolling the  power  of  the  board,  approves  and 
indorses  the  entire  proceedings,  makes  such 
action  of  the  board  legal  as  the  action  of  the 
board. 

[Ed.  Note. — For  other  cases,  see  Hisbways, 
Cent.  Dig.  |f  309-312;   Dec.  Dig.  i  95.*] 

(Additional  Spttahtu  hy  Editorial  Staff.) 

9.  Statutes  (8  12S'>-;  -Subjects  and  Titles 
— Expression  of  Subject  in  Title. 

Act  March  8,  1911  (Laws  1911,  p.  121,  c- 
55),  relating  to  highway  districts,  is  not  in- 
valid as  containing  subjects  not  expressed  ia 
the  tiUe. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  K  176-183;   Dec  Dig.  |  123.*] 

Appeal  from  District  Court,  lincoln  Coun- 
ty; B.  A.  Walters,  Judge. 

Action  by  tbe  Shoshone  Highway  District 
of  Lincoln  County  against  Harry  W.  Ander- 
son. From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Heist  &  Aubolee,  of  Shoshone,  for  appel- 
lant Johnson  &  Haddock,  of  Shoshone,  for 
respondent 

STEWART,  C.  J.  Tbe  respondent  brongbt 
tbls  action  in  tbe  district  court  for  the  pur- 
pose of  securing  a  writ  of  mandate  command- 
ing the  appellant,  as  secretary  of  tbe  Sho- 
shone Highway  District,  to  deliver  bonds  In 
tbe  sum  of  $80,000  to  the  treasurer  of  said 
district  and  to  take  and  file  the  treasurer's 
receipt  therefor  and  to  charge  blm  therewith. 
The  Shoshone  Highway  District  was  created 
and  organized  under  tbe  provisions  of  an 
act  approved  March  8, 1911  (Sess.  I^ws  1911, 
p.  121).  Such  district  authorized  tbe  issu- 
ing of  bonds  of  said  district  to  the  amount 
of  $80,000  under  a  resolution  passed  by  the 
highway  board  of  said  district.  A  demurrer 
and  answer  were  filed,  and  the  cause  was 
tried  to  tbe  court  and  finding  and  Judgment 
were  entered  in  favor  of  the  respondent. 
Counsel  for  appellant  upon  this  appeal  con- 
tend: First,  that  the  highway  district  law 
approved  March  8,  1911,  Is  unconstitutional ; 
second,  that  the  provisions  of  tbe  highway 
district  law  were  not  complied  with,  in  that 
no  registration  was  bad  prior  to  tbe  bond 
election;  third,  that  tbe  proposed  Issue  ot 
bonds  is  void  for  the  reason  that  one  of 
the  highway  commissioners  was  disqualified 
for  appointment  as  such  commissioner. 

[1]  It  is  argued  by  counsel  for  appellant 
that  tbe  act  of  March  8,  1911,  Is  unconstitu- 
tional because  tbe  title  contains  more  tlian 
one  subject,  in  that  it  provides:  First,  for 
the  organization  and  government  of  highway 
districts,  the  construction.  Improvement,  and 
maintenance  of  highways  therein  and  a  reve- 
nue therefor,  for  tbe  appointment  and  elec- 
tion of  highway  boards  and  other  district 
officers,  and  defining  tbeir  duties;  second, 
for  the  apportionment  among  municipalities. 
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and  for  the  distribution  of  proceeds  of  road 
and  bridge  county  taxes.  This  objection  Is 
made  upon  the  provisions  of  section  16,  art. 
3,  of  the  Oonstltutlon,  which  provides: 
"Ever;  act  shall  embrace  but  one  subject 
and  matters  properly  connected  therewith, 
wblcb  subject  shall  be  expressed  in  the 
title;  bnt  if  any  subject  shall  be  embraced 
in  an  act  wbldi  shall  not  be  expressed  in  the 
title,  such  act  shall  be  void  only  as  to  so 
much  thereof  as  shall  sot  be  embraced  in 
the  OUe." 

Under  this  provision  of  the  Constitution  it 
is  contended  by  counsel  for  appellant  that 
the  title  to  the  act  approved  March  8,  1911 
(Seas.  laws  1911,  p.  121),  embraces  more 
than  one  subject,  in  that  it  provides  for  the 
organization  and  government  of  highway  dis- 
tricts; the  construction,  improvement,  and 
maintenance  of  highways  therein  and  a  reve- 
one  therefor;  for  the  appointment  and  elec- 
tion of  highway  boards  and  other  district  of- 
ficers and  defining  their  duties.  The  title 
reads  as  follows:  "To  provide  for  the  or- 
ganization and  government  of  highway  dis- 
tricts, the  construction,  improvement  and 
maintenance  of  highways  therein  and  a  reve- 
nue system  therefor ;  for  the  appointment 
and  election  of  highway  boards  and  for  other 
district  officers,  and  defining  their  duties; 
for  the  apportionment  among  municipalities, 
the  highway  district  and  the  county,  of  the 
proceeds  of  road  and  bridge  county  taxes; 
and  defining  the  relations  of  highway  dis- 
tricts to  the  county  and  to  municipalities  in- 
duded  within  such  districts;  repealing  acts 
inconsistent  herewith  and  declaring  an  emer- 
gaicy." 

The  language  used  in  the  portion  of  the 
title  involved  in  the  objection  clearly  Indi- 
cates that  the  matters  therein  referred  to 
all  relate  directly  to  the  same  subject  The 
organization  and  government  of  highway  dis- 
tricts and  the  construction,  improvement,  and 
maintenance  of  highways  therein  and  a  reve- 
nue system  therefor  and  the  appointment 
and  election  of  boards  and  other  officers,  and 
defining  their  duties,  are  properly  connected 
with  the  general  subject  of  organization  and 
government  of  highway  districts,  and  all  re- 
late to  the  same  subject-matter.  Pioneer  Ir- 
rigation District  V.  Bradley,  8  Idabo,  310, 
68  Pac.  295,  101  Am.  St  Rep.  201;  State  v. 
Doherty,  3  Idaho  (Hash.)  384,  29  Pac.  855; 
Kessler  v.  Fritchman,  119  Pac.  692 ;  State  v. 
Dolan.  13  Idaho,  693,  92  Pac.  995,  14  L.  R. 
A  (N.  S.)  1269. 

[2]  The  second  objection  to  the  title  is  that 
it  embraces  two  different  subjects:  First, 
the  organization  and  government  of  highway 
districts;  and,  second,  for  the  apportionment 
among  municipalities.  It  is  argued  that  the 
subject  of  apportionment  among  municipali- 
ties is  a  separate  subject  to  that  of  organiza- 
tion of  highways.  The  apportionment,  among 
municipalities,  of  revenue  collected  from  tax- 
ation made  by  a  liighway  district  under  au- 
tltority  granted  to  said  district  by  legislative 


enactment,  is  directly  connected  with  the 
subject  of  government  of  highway  districts . 
and  relates  directly  to  the  same  subject  of 
organization  and  government  of  highways, 
and  is  not  a  separate  subject  to  that  of  or- 
ganization. Hettinger  v.  Good  Road  Dis- 
trict No.  1,  19  Idaho,  313, 113  Pac.  721. 

In  the  case  of  State  v.  Dolan,  13  Idaho. 
693,  92  Pac.  995,  14  L.  R.  A.  (N.  S.)  1259, 
this  court  quotes  with  approval  the  language 
of  Judge  Cooley,  as  follows:  "If  all  parts  of 
the  act  have  a  natural  connection  and  rea- 
sonably relate,  directly  or  indirectly,  to  one 
general,  legitimate  subject  of  legislation,  the 
act  is  not  open  to  the  objection  of  plurality 
of  subjects."  This  Is  clearly  true  as  to  the 
unity  of  the  subjects  stated  in  the  title,  and 
the  language  clearly  shows  that  the  "appor- 
tionment among  municipalities,"  such  as  the 
districts,  and  the  counties,  of  the  proceeds 
of  road  and  bridge  county  taxes  and  the 
defining  of  the  relations  of  highway  dis- 
tricts to  the  county  and  to  municipalities 
included  within  the  district,  relate  and  are 
connected  with  the  common  subject  of  or- 
ganization and  government  of  highway  dis- 
tricts. 

In  the  case  of  Pioneer  Irrigation  District 
T.  Bradley,  8  Idaho,  310,  68  Pac.  295,  101 
Am.  St  Rep.  201,  this  court  bad  imder  con- 
sideration the  title  of  an  act  providing  for 
the  organization  and  government  of  irriga- 
tion districts,  and  In  that  case  many  of  the 
objections  urged  against  the  title  to  the  pres- 
ent act  were  presented  and  fully  considered, 
and  after  reviewing  many  autliorities  upon 
the  subject  this  court  said:  "It  will  be  ob- 
served from  the  foregoing  that  all  of  the 
provisions  of  said  act  have  but  one  general 
object  subject  or  purpose,  and  that  is  the 
reclamation  and  Irrigation  of  the  desert  or 
arid  lands  in  the  state."  So  it  may  be  said 
of  the  title  to  the  act  now  in  question,  all  the 
subjects  mentioned  in  the  title  relate  to  one 
general  object,  subject,  or  purpose,  and  that 
is  the  organization  and  government  of  high- 
way districts.  It  is  apparent  therefore,  that 
the  title  in  this  case  meets  every  requirement 
and  is  within  the  provisions  of  section  16, 
art  3,  of  the  Constitution. 

It  is  next  argued  by  counsel  for  appellant 
that  the  act  under  consideration  is  uncon- 
stitutional and  violates  the  provisions  of  sec- 
tion 6,  art.  7,  of  the  Constitution,  in  that 
said  act  provides  for  double  taxation  of 
property  in  municipal  corporations  situated 
within  highway  districts.  Tills  section  reads 
as  follows:  "The  Legislature  shall  not  im- 
pose taxes  for  the  purpose  of  any  county, 
city,  town  or  other  municipal  corporation, 
but  may  by  law  invest  in  the  corporate  au- 
thorities thereof,  respectively,  the  power  to 
assess  and  collect  taxes  for  all  purposes  of 
such  corporation."  It  is  argued  that  inas- 
much as  cities,  towns,  and  villages  of  the 
state  are  authorized  to  levy  taxes  for  high- 
way and  street  purposes,  the  Legislature 
has  no  power  to  authorize  other  municipal- 
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Itles,  STich  as  highway  districts,  which  In- 
clude cities,  towns,  and  villages,  to  levy  a 
tax  upon  the  property  within  cities  and 
towns  and  villages  for  use  upon  highways 
and  roads  outside  of  the  limits  of  such  cities, 
towns,  and  villages. 

It  is  clearly  provided  by  the  statutes  of 
this  state  that  cities  and  villages  are  author- 
ized to  levy  taxes  for  the  purpose  of  raising 
revenue  for  the  construction  and  mainte- 
nance of  highways,  streets,  and  alleys  In 
cities  and  villages.  Rev.  Codes,  §  2238.  Au- 
thority is  also  conferred  upon  the  board  of 
county  commissioners  to  levy  a  tax  for  road 
purposes.     Section   1917,   Rev.   Codes. 

The  act  now  under  consideration  also  au- 
thorizes a  highway  district  to  levy  a  tax 
for  road  and  bridge  purposes  upon  all  the 
property  within  the  district.  This  includes 
the  property  within  the  towns  and  villages 
within  the  boundaries  of  the  district.  Sec- 
tion 64.  This  act  also  provides  that  such 
highway  commissioners  In  such  highway  dis- 
trict shall  constitute  a  highway  board  and 
shall  have,  except  as  provided  in  section  64, 
exclusive  general  supervision  and  jurisdic- 
tlon  over  all  highways  within  the  district. 
The  exception  referred  to  in  section  64  Is: 
"Nothing  in  this  act  shall  be  construed  as 
affecting  or  impairing  any  power  of  taxa- 
tion or  assessment  for  local  municipal  high- 
way purposes  on  the  part  of  the  authorities 
of  the  muutcipallty  of  any  such  included  ter- 
ritory. Each  incorporated  city,  tovra  or  vil- 
lage, or  portion  thereof,  within  a  highway 
district,  shall  constitute  a  separate  division 
of  the  district  under  this  act,  and  the  city 
council  of  each  such  city,  and  the  board  of 
trustees  of  each  such  town  or  village,  so  far 
as  relates  to  their  city,  town  or  village,  shall 
have  the  powers  conferred,  and  must  per- 
form the  duties  Imposed,  upon  the  highway 
board  of  such  highway  district,  by  this 
act.  Each  such  city  council  and  board  of 
trustees  must  appoint  a  road  overseer,  who 
must,  within  such  city,  town  or  village,  have 
the  powers  conferred,  and  perform  the  du- 
ties. Imposed  by  this  act,  on  deputy  directors 
of  highways;  in  respect  to  such  city  coun- 
cils, board  of  trustees  and  road  overseers  of 
any  city,  town  or  village,  lying  within  a 
highway  district,  the  powers  and  duties  of 
such  council,  board  or  road  overseer  shall 
be  as  declared  in  this  section.    *     •     •" 

In  section  37  of  the  act  In  controversy 
provision  is  made  for  the  distribution  of 
funds  raised  by  taxation  for  road  and  bridge 
purposes  by  the  board  of  county  commission- 
ers under  the  laws  of  the  state  as  follows: 
"(1)  In  respect  to  that  portion  of  such  tax- 
es which  shall  have  been  assessed  and  col- 
lected within  the  limits  of  any  Included  mu- 
nicipality, as  defined  in  section  sixty-four 
hereof,  such  portion  shall  be  paid  and  ap- 
plied as  follows:  (a)  To  such  municipality, 
twenty-flve  per  cent,  of  so  much  of  such  por- 
tion  as  shall   consist  of  the  road  tax   au- 


thorized by  section  900  of  the  Political 
Code;  unless  by  the  charter  of  such  ma- 
nldpallty  or  other  special  law,  such  mu- 
nicipality may  be  entitled  to  a  different  per- 
centage of  such  road  taxes,  and  in  that  case 
such  different  percentage  so  provided  by 
such  charter  or  special  law  shall  be  paid 
to  such  municipality,  •••(b)  To  the 
highway  district,  seventy  per  cent,  of  so 
much  of  such  portion  as  shall  have  been 
realized  from  the  road  tax  authorized  by 
section  900  of  the  Political  Code;  and  nlne- 
ty-flve  per  cent  of  all  of  such  portion  real- 
ized from  other  sources,  (c)  To  the  county, 
five  per  cent  of  such  portion,  to  be  paid  to 
the  county  treasurer  and  to  be  thereafter 
apportioned  by  the  proper  officers  between 
the  road  and  bridge  funds  of  the  county. 
(2)  In  respect  to  that  portion  of  such  taxes 
which  shall  have  been  assessed  and  collected 
within  the  highway  district  and  outside  of 
the  limits  of  any  Included  municipality,  such 
portion  shall  be  paid  and  applied  as  fol- 
lows: (a)  To  the  highway  districts,  ninety- 
five  per  cent,  of  such  portion,  (b)  To  the 
county,  five  per  cent  of  such  portion  to 
be  paid  to  the  county  treasurer,  and  to  be 
thereafter  apportioned  by  the  proper  of- 
ficers between  the  road  and  bridge  funds  of 
the  county." 

Section  41  of  the  act  provides  for  the  ap- 
portionment of  the  taxes  levied  by  the  high- 
way board  under  section  40  of  the  act  as 
follows:  "The  entire  proceeds  of  taxes  levied 
for  bridge  purposes  and  the  proceeds  of  all 
taxes  assessed  and  collected  outside  of  the 
limits  of  included  municipalities,  as  defined 
In  section  sixty-four  hereof,  shall  be  paid 
to  the  highway  district.  In  respect  to  all 
taxes  levied  by  the  highway  board  for  road 
purposes  under  section  forty  hereof,  that 
portion  thereof  assessed  and  collected  within 
the  limits  of  any  included  municipality  shall 
be  paid  and  applied  as  follows:  (1)  To  such 
municipality,  twenty-flve  per  cent,  thereof. 
(2)  To  the  highway  district,  seventy-five  per 
cent,  thereof." 

So  it  will  be  seen  that  by  the  provisions 
of  this  law  the  taxes  levied  for  bridge  pur- 
poses and  the  proceeds  of  all  taxes  assessed 
and  collected  outside  of  the  limits  of  in- 
cluded municipalities  are  paid  to  the  high- 
way district;  that  is,  the  highway  district, 
exclusive  of  the  territory  Included  within 
the  municipality,  shall  be  paid  and  have  the 
use  of  the  entire  proceeds  of  taxes  levied  for 
bridge  purposes,  and  the  proceeds  of  all  tax- 
es assessed  and  collected  outside  of  the  lim- 
its of  cities,  towns,  and  villages,  and  all  tax- 
es levied  and  collected  by  the  highway  board 
within  the  limits  of  any  city,  town,  or  vil- 
lage within  a  highway  district  shall  be  paid 
and  applied  as  follows:  "(1)  To  such  munici- 
pality, twenty-flve  per  cent  thereof.  *  •  • 
(2)  To  the  highway  district,  seventy-five  per 
cent,  thereof." 

It  win  thus  be  seen  by  the  provisions  of 
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tbe  act  of  1911  that  tbree  systems  are  pro- 
rided  for  assessing  property  within  cities, 
tovrns,  and  villages  for  highway  purposes: 
First,  the  city,  town,  or  village;  second,  the 
connty;  third,  the  highway  district.  And 
that  two  different  systems  are  provided  by 
the  act,  for  the  apportionment  of  the  fund 
arising  by  reason  of  assessments  by  the  coun- 
ty and  the  highway  district.  The  system  of 
apportionment  of  the  fund  arising  by  reason 
of  the  assessment  of  the  board  of  county 
commissioners  under  tbe  provisions  of  this 
act  Is  substantially  the  same  as  that  pro- 
vided by  tbe  laws  of  the  state  prior  to  tbe 
adoption  of  the  act.  .The  apportionment  of 
the  fund  arising  by  reason  of  the  assess- 
ment of  tbe  highway  board  relates  to  a  fund 
arising  wholly  from  the  taxation  made  by 
the  highway  boai:d  under  this  statute,  and 
it  is  especially  this  assessment  which  counsel 
for  appellant  claims  Is  an  additional  taxation 
and  amounts  to  double  taxation  of  tbe  prop- 
erty of  cities,  towns,  and  villages  which  may 
be  included  within  a  highway  district 

[3]  Whether  this  constitutes  double  taxa- 
tion, or  Is  a  taxation  which  makes  a  double 
burden  upon  the  property  owners  within 
cities,  towns,  and  villages,  depends  In  a 
large  measure  upon  the  question  whether 
such  taxation  is  used  for  the  same  purpose 
in  both  instances.  A  highway  district,  as 
intended  by  this  act,  is  not  a  political  mu- 
nicipality. It  is  not  created  for  the  purpose 
of  government  It  Is  an  entirely  different 
kind  of  municipality  from  that  of  a  city, 
town,  or  village.  Its  powers  are  specially 
limited  to  the  construction  of  highways  up- 
on the  lines  of  benefits  to  the  inhabitants 
and  the  property  within  the  territory,  em- 
braced within  the  district'.  It  Is  made  a 
taxing  district,  and  consists  of  such  terri- 
tory as  may  be  determined  by  the  county 
commissioners  in  creating  the  same.  It  is 
contemplated  by  the  provisions  of  the  statute 
that  the  property  and  tbe  people  of  tbe  en- 
th-e  district  are  interested  In  tbe  construc- 
tion and  Improvement  of  the  public  high- 
ways of  tbe  district,  and  It  Is  created  for 
a  special  purpose,  to  wit,  tbe  assessment  of 
property  within  the  district  for  tbe  sole 
and  only  purpose  of  improving  the  highways 
within  the  district 

[4]  The  subject  of  taxation  Is  a  matter 
within  the  province  of  the  Legislature  of  the 
state,  unless  there  is  some  specific  limita- 
tion found  in  the  (Constitution.  27  Cyc.  pp. 
807-613;  Elliott,  Roads  &  Streets,  vol.  1,  g 
475.  The  liegislature  in  this  instance  has 
seen  fit  to  provide  only  for  the  creation  of 
highway  districts  for  tbe  purpose  of  im- 
proving tbe  highways  of  a  section  created 
into  a  district.  It  has  determined  this  mat- 
ter and  what  property  is  subject  to  taxa- 
tion therein,  and  the  method  of  apportion- 
ing the  fund  raised,  and  it  was  acting  clear- 
ly within  its  constitutional  right,  and  there 
is  no  attempt  on  the  part  of  the  Legislature 


to  Impose  taxes  for  the  purpose  of  any  coun- 
ty, dty,  town,  or  other  municipal  corpora- 
tion, but  a  clear  exercise  of  legislative  au- 
thority granting  to  a  community  subject  to 
certain  restrictions  the  right  to  organize 
themselves  Into  a  municipal  corporation  with 
power  of  local  taxation,  and  tbe  issuing  of 
bonds  for  public  Improvements,  and  tbe  sec- 
tion of  tbe  Constitution  above  referred  to 
In  no  way  prohibits  such  legislative  action. 
A  highway  district,  as  created  In  this  act. 
Is  not  a  municipality  such  as  a  county,  city, 
town,  or  village,  but  Is  an  entirely  different 
kind  of  municipality  created  for  a  specific 
purpose.  Fenton  v.  Board  of  County  Com- 
missioners, 20  Idaho,  392,  119  Pac.  41;  Boise 
Irr.,  etc.,  Co.  v.  Stewart,  10  Idaho,  38,  77 
Pac.  25,  321;  Hettinger  v.  Good  Road  Dist. 
No.  i,  19  Idaho,  313,  113  Pac.  721. 

Where,  therefore,  the  Legislature  of  the 
state,  exercising  its  power  over  tbe  subject 
of  taxation,  passes  an  act  which  provides 
for  the  creation  of  a  municipality  such  as  a 
highway  district,  and  authorizes  such  district 
to  tax  the  property  of  said  district  for  the 
purpose  of  raising  funds  for  the  construc- 
tion and  maintenance  of  highways  within 
sirch  district  and  such  district  organizes  as 
such,  and  Includes  an  incorporated  city, 
town,  or  village,  which  city,  town,  or  village 
has,  by  reason  of  Its  Incorporation  as  such, 
power  also  to  levy  a  tax  within  sucb  city, 
town,  or  village,  the  taxation  made  by  the 
highway  district  under  the  authority  of  the 
legislature  is  not  a  double  taxation  upon 
the  property  within  the  city,  town,  or  vil- 
lage. The  coustructlon  of  highways  leading 
to  a  city,  town,  or  village  from  a  country  dis- 
trict is  not  only  a  benefit  to  the  country  out- 
side of  sucb  city,  town,  or  village,  but  is  a 
like  benefit  to  sucb  city,  town,  or  village, 
and  sudb  taxation,  being  one  based  upon 
benefits,  is  not  prohibited  by  any  constitu- 
tional provision. 

In  the  case  of  Hettinger  v.  Good  Roads  Dis- 
trict No.  1,  19  Idaho,  313,  113  Pac.  721,  this 
court  bad  under  consideration  an  act  of  the 
Legislature  of  the  state  of  Idaho  (Sess.  Laws 
1909,  p.  172)  in  relation  to  the  organization 
of  good  road  districts,  and  in  that  case  said: 
"Section  882  of  the  Rev.  Codes  authorizes 
the  board  of  commissioners  to  levy  a  general 
tax  upon  all  the  property  within  tbe  county, 
including  the  towns  and  cities,  and  the 
county  is  required  to  turn  over  to  such 
towns  and  cities  one-fourth  of  the  fund  thus 
raised  to  be  expended  by  the  municipalities 
upon  its  streets  and  alleys,  and,  under  the 
provisions  of  section  2238  of  the  Rev.  Codes, 
towns  and  cities  are  given  authority  to  raise 
an  additional  fund  by  special  taxation  for 
the  same  purpose,  and  the  same  argument 
made  in  this  case  would  apply  to  section  882 
with  reference  to  turning  over  a  portion  of 
the  general  tax  levied  to  a  municipality,  and 
likewise  many  other  sections  of  the  statute 
would  be  affected  by  the  same  course  of  rea- 


Digitized  by  VjOOQIC 


224 


125  PACIFIC  REPOKTBB 


0dabo 


■onlng;  but  clearly  these  various  provisions 
are  not  double  taxation.  Boise  Irr.,  etc.,  v. 
Stewart,  10  Idaho,  38,  T7  Pac.  25,  321." 

Mr.  Elliott,  in  volume  1,  {  475,  on  Roads 
and  Streets,  announces  the  general  rule  as 
follows:  "The  Legislature,  In  the  absence  of 
any  constitutional  provision  to  the  contrary, 
may  provide  for  taxing  districts  without  re- 
gard to  the  boundaries  of  counties,  town- 
ships, or  municipalities,  as  well  as  by  fol- 
lowing existing  political  or  municipal  lines. 
Highway  Improvements  may  be  made  by  a 
tax  on  all  the  property,  real  and  personal, 
In  the  taxing  district,  or  by  local  assessment 
against  the  real  estate  specially  benefited. 
In  other  words.  It  Is  for  the  Legislature  to 
determine  In  general,  within  constitutional 
limitations,  on  what  persons  and  property 
the  cost  or  expense  of  constructing  and 
maintaining  highways  shall  fall  and  the 
mode  of  taxation  or  manner  of  raising  the 
fund."  This  same  doctrine  is  also  announc- 
ed In  Page  &  Jones  on  Taxation  by  Assess- 
ment, In  volume  1,  {{  552,  553,  and  other 
sections  following. 

In  the  case  of  Byram  v.  Marion  County 
Commissioners,  145  Ind.  240,  44  N.  E.  357,  33 
L.  R.  A.  476,  the  Supreme  Court  of  Indiana 
had  under  consideration  a  statute  which 
provided  for  assessing  property  In  a  city  by 
the  county  board  of  turnpike  directors  for 
repairing,  maintaining,  and  paying  for  mate- 
rial for  free  gravel  roads  or  tumpllses  with- 
in the  county,  although  situated  wholly  with- 
out the  limits  of  the  corporation,  where  such 
statute  makes  the  taxing  district  consist  of 
the  whole  county,  and  the  court  says:  "It 
Is  for  the  Legislature,  and  not  for  the  courts, 
to  detertnlne  whether  or  not  city  property 
Included  in  a  taxing  district  under  a  gravel 
road  statute  Is  benefited  by  the  repair  of 
the  gravel  roads,  although  they  are  outside 
of  the  city." 

In  the  case  of  State  v.  Arnold,  136  Mo. 
446.  38  S.  W.  79,  the  Supreme  Court  of  Mis- 
souri had  '  under  consideration  a  similar 
question,  and  said:  "But,  assuming  that  the 
section  has  general  application  to  all  cities 
and  towns  In  the  state.  It  only  purports  to 
exempt  them  from  paying  county  road  taxes 
when  their  charter  or  the  general  law  by 
which  they  are  governed  exempt  them." 
And  held  that  property  In  a  town  Incorpo- 
rated by  special  charter  and  not  located  In 
a  county  under  township  organization  Is  not 
exempt  from  liability  for  Improvement  of 
county  roads  outside  the  town  where  its 
charter  does  not  provide  for  such  exemption. 

Judge  Cooley,  In  his  work  on  Taxation 
(page  113),  says:  "Taxing  districts  may  be 
as  numerous  as  the  purposes  for  which  tax- 
es are  levied.  It  is  not  essential  that  the 
political  districts  of  the  state  shall  be  the 
same  as  the  taxing  districts,  but  special  dis- 
tricts may  be  established  for  special  purx>08- 
es  wholly  ignoring  the  political  divisions. 
•    •    •    The   political  subdivisions  of   the 


state  are  necessarily  regarded  In  taxation 
only  when  the  tax  itself  Is  for  a  purpose 
specially  pertaining  to  one  of  them  in  Its 
political  capacity,  so  that,  as  already  stated, 
the  nature  of  the  tax  will  determine  tbe 
district" 

In  the  case  of  Board  of  Commissioners  t. 
Harrell,  147  Ind.  500,  46  N.  E.  124,  the  Su- 
preme Court  of  Indiana  had  under  consid- 
eration a  similar  question,  and  said:  *^he 
power  of  the  Legislature  In  matters  of  taxa- 
tion Is  unlimited,  except  as  restricted  by 
the  Constitution.  Tbe  Legislature,  in  tbe 
exercise  of  that  iwwer.  In  making  local  im- 
provements may  create  a  special  taxing  dis- 
trict without  regard  to  the  boundaries  of 
counties,  townships,  or  municipalities."  In 
that  case  it  appears  that  the  taxing  districts 
were  tbe  same  as  the  town's  boundaries,  and 
that  the  town  was  a  corporation  and  bad 
power  to  make  contracts  and  was  represent- 
ed by  officers,  and  the  court  said:  "The  spe- 
cial tax  levied  by  the  board  of  commission- 
ers upon  all  the  property  of  the  taxing  dis- 
trict is  not  an  indebtedness  of  the  township 
or  townships  composing  such  taxing  district, 
but  is  an  Indebtedness  of  tbe  taxpayers,  se- 
cured by  a  lien  on  their  property,  and  for 
which  only  'their  property  is  liable;  and  Is 
no  more  to  be  counted  in  ascertaining  the 
Indebtedness  of  a  township  than  the  indi- 
vidual Indebtedness  of  the  Inhabitants  of  the 
township.  The  constitutional  inhibition  is 
a  limit  on  tbe  power  to  become  indebted,  and 
does  not  apply  in  any  way  to  taxes  and  as- 
sessments upon  property  for  the  benefit  there- 
to of  a  public  improvement" 

Under  the  principles  announced  in  tbe 
foregoing  decisions,  and  under  the  Constitu- 
tion of  this  state,  we  think  it  is  clear  that 
the  provisions  made  in  the  act  now  under 
consideration  with  reference  to  the  improve- 
ment of  highways  of  the  state  and  the  as- 
sessment of  property  therein  were  clearly 
within  the  power  of  the  Legislature  of  the 
state,  and  that  the  Legislature  was  fully 
authorized  to  delegate  to  highway  districts 
the  power  of  local  taxation. 

[9]  It  is  next  contended  that  there  are 
several  provisions  of  the  act  which  are  not 
fully  expressed  in  tbe  title:  First,  it  is  ar- 
gued that  section  2  provides  for  the  reorgan- 
ization of  highways,  and  tliat  such  subject- 
matter  is  not  expressed  in  the  title;  sec- 
ond, that  section  9  provides  for  the  construc- 
tion of  the  law,  and  that  such  subject  is  not 
embraced  In  the  title;  third,  that  section  23 
provides  for  a  penal  offense,  and  that  such 
subject  Is  not  expressed  in  the  title;  fourth, 
that  section  13  declares  every  highway  dis- 
trict organized  under  this  act  shall  be  a 
body  corporate,  and  that  such  subject  Is  not 
embraced  In  the  title.  There  Is  no  -merit  in 
this  contention.  The  cases  heretofore  cited, 
decided  by  this  court  upon  the  sufiBclency  of 
the  title  to  a  bill  passed  by  the  Legislature, 
fully  cover  this  subject.  This  court.  In 
Pioneer  Irr.  Dlst  T.  Bradley,  8  Idaho,  310^ 
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68  Pac.  295,  101  Am.  St  Rep.  201,  quotes 
nlth  approval  People  v.  Parks,  58  Cal.  624, 
In  which  the  Supreme  Court  of  California 
says:  "Provisions  of  an  act  may  be  numer- 
ous; bqt  however  numerous,  if  they  can  be, 
by  fair  Intendment,  considered  as  falling 
within  the  subject-matter  of  legislation,  or 
necessary  as  ends  and  means  to  the  attain- 
ment of  the  subject,  the  act  will  not  con- 
flict with  the  Constitution."  The  objections 
made  clearly  fall  wltbln  the  rule  approved 
above  and  are  within  the  subject-matter  stat- 
ed in  the  title,  and  are  necessary  as  ends 
and  means  to  the  attainment  of  the  sub- 
ject of  organization  and  government  of  high- 
way districts. 

[t]  It  Is  also  argued  that  the  act  involved 
la  unconstitutional  because  It  provides  no 
method  of  dissolution  of  the  body  corporate 
into  which  a  highway  district  is  created. 
While  it  is  true  that  the  act  itself  makes  no 
provision  by  which  its  corporate  character 
may  be  dissolves,  yet  that  fact  would  not 
make  the  act  unconstitutional,  inasmuch  as 
the  act  creating  such  municipal  corporation 
could  be  dissolved  by  the  same  power  that 
created  it,  and  there  is  no  provision  of  the 
Constitution  to  which  our  attention  has  been 
called  which  would  render  such  legislation 
unconstitutional  because  of  a  failure  to  pro- 
vide for  its  dissolution.  In  28  Cyc.  250,  the 
general  rule  is  declared:  "The  American 
doctrine  In  regard  to  municipal  corporations 
seems  to  be  that  they  can  be  dissolved  only 
as  the  direct  result  of  legislative  action. 
This  may  be  effected  either  by  repeal  of  the 
charter  or  by  express  provision  contained  in 
the  charter  or  general  law  that  the  corpora- 
tion shall  cease  and  determine  for  failure 
to  comply  with  certain  conditions  therein 
pte8crll>ed;  or  by  the  expiration  of  the  time 
limited  for  the  existence  of  the  corporation." 
If  therefore  the  Legislature  of  the  state 
should  deem  it  proper  to  repeal  such  highway 
district  law,  or  provide  for  the  dissolution  of 
highway  districts,  it  would  be  competent  and 
within  the  power  of  legislative  authority. 

[I]  It  Is  fnrtlier  contended  that  the  trial 
court  erred  in  rendering  a  Judgment  for  the 
respondent  for  the  reason  that  no  registra- 
tion was  held  for  the  election,  held  on  the  2d 
day  of  November,  1911,  for  the  purpose  of 
voting  npon  the  issuing  of  bonds  for  the  said 
highway  district.  Section  69  of  the  high- 
way district  law,  which  provides  for  the 
holding  of  an  election  for  the  purpose  of  vot- 
ing upon  the  issuing  of  bonds,  among  other 
things,  provides:  "Such  election  shall  be 
condntted  as  nearly  as  practicable  In  ac- 
cordance with  the  general  laws  of  the  state. 
If  at  said  election,  as  provided  for  la  this 
section,  two-thirds  of  the  qualified  electors 
who  are  residents  of  such  district,  voting  on 
such  question  at  such  election,  assent  to  the 
Issuing  of  said  bonds  and  the  incurring  of 
the  indebtedness  thereby  created  for  the  pur- 
pose aforesaid,  such  bonds  so  authorized  for 
12SP.-15 


said  purposes  shall  be  Issued  in  the  manner 
hereinafter  provided."  This  is  the  only  pro- 
vision contained  in  the  act  in  relation  to 
bond  elections  held  for  the  purpose  of  issu- 
ing bonds,  and  no  provision  is  made  for 
the  registration  of  voters.  In  this  same 
section  It  Is  provided:  "The  resolution  shall 
also  provide  for  the  holding  of  an  election 
of  the  qualified  electors  of  such  district,  of 
which  notice  in  general  terms  shall  be  given 
by  publication  for  ten  days  in  a  newspaper 
published  in  the  county." 

Under  the  general  election  laws  of  the 
state,  section  394,  as  amended  by  Laws  of 
1911,  p.  680,  "the  said  board  must  prior  to 
the  first  day  of  July  next  preceding  any  gen- 
eral election  cause  notice  to  be  given  for  not 
less  than  fifteen  days  by  publication  in  some 
newspaper  published  in  the  county.  •  •  • " 
Under  the  highway  district  law  it  would  be 
impossible  to  give  this  15  days'  notice  by 
publication  prior  to  the  time  of  holding  the 
election.  If  the  highway  board  gave  the 
notice  as  provided  by  section  59  of  the  high- 
way district  law,  there  would  be  only  one 
day  in  which  the  people  might  be  allowed 
to  register,  and  there  would  not  be  time  or 
opportunity  to  give  a  fair  registration.  By 
reference  to  section  344-of  the  Rev.  Codes,  we 
find  that  the  Legislature  has  declared  that 
the  provisions  of  the  statute  with  reference 
to  elections  do  not  apply  to  school  elections 
"and  such  other  elections  as  are  not  in  these 
Codes  elsewhere  specifically  provided."  This 
section  clearly  excepts  elections  held  for 
school  districts,  and  other  elections  spedflc- 
ally  provided  for,  from  the  provisions  of  the 
statute  requiring  registration  for'  election 
of  oflJcers  provided  by  the  Constitution  and 
the  laws  of  the  state,  and  therefore  no  regis- 
tration Is  required  for  a  bond  election  under 
the  highway  district  law.  There  Is  no  con- 
stitutional requirement  that  registration 
must  be  had  for  elections  in  special  munici- 
pal corporations  created  by  legislative  enact- 
ment, such  as  irrigation  districts,  drainage 
districts,  and  good  road  districts,  and  such 
registration  is  entirely  left  to  the  Leglsla- 
tute. 

[7]  It  is  next  urged  that  the  trial  court 
erred  In  rendering  judgment  in  this  case 
for  the  reason  that  Fred  W.  Gooding,  presi- 
dent of  the  board  of  highway  commission- 
ers, was  a  member  of  the  Legislature  that 
created  the  said  highway  district;  therefore 
that  he  was  disqualified  from  acting  as  such 
highway  commissioner.  We  shall  not  In 
this  case  determine  whether  Fred  W.  Good- 
ing was  qualified  to  accept  the  position  of 
highway  commissioner  in  a  highway  dis- 
trict under  the  act  of  March  8,  1911.  He 
was  appointed  to  such  office  of  highway  com- 
missioner by  the  Governor  of  the  state,  the 
appointing  authority  designated  by  the  laws 
of  the  state;  he  qualified  as  such,  and  has 
been  actually  in  possession  of  the  office  and 
performing  the  duties  attached  thereto  by 
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virtue  of  his  appointment ;  no  one  bas  ques- 
tioned up  to  tbe  commencement  of  this  action 
his  authority  to  so  act.  He  was  therefore 
a  de  facto  officer  and  held  the  office  under 
the  color  of  title  to  tbe  office  under  appoint- 
ment by  the  Governor  of  the  state,  the  desig- 
nated appointive  authority. 

In  the  case  of  Reclamation  District  v. 
Sherman,  11  CaL  App.  399,  105  Pac.  277,  the 
Supreme  Court  of  California,  in  a  similar 
case,  held  in  the  syllabus  as  follows:  "The 
office  of  commissioner  to  make  an  assess- 
ment for  reclamation  purposes  is  created  by 
statute,  and  is  a  de  Jure  officer,  and,  when 
one  who  is  appointed  qualifies  and  partici- 
pates in  the  performance  of  the  duties  of  the 
commissioners,  he  acts  under  color  of  office 
and  is  a  de  facto  officer,  and  as  such  his  acts 
are  valid;  an  'officer  de  facto'  being  one 
whose  acts  the  law,  upon  principles  of  pol- 
icy and  justice,  will  hold  valid  as  far  as  they 
Involve  the  interests  of  the  public  and  third 
persons  where  he  holds  under  color  of  a 
known  appointment,  void  because  the  officer 
is  not  eligible,  such  ineligibility  being  un- 
known to  the  public." 

[S]  But  even  though  it  be  conceded  that 
Gooding  was  ineligible  as  a  member  of  such 
board,  yet  such  fact  would  not  Invalidate 
the  bonds  Involved  In  this  case,  for  it  ap- 
pears by  tbe  law  that  the  board  consists  of 
three  members,  and  the  proceedings  of  tbe 
board  show  in  the  calling  of  the  election  and 
the  issuing  of  the  bonds  in  controversy  that 
tbe  three  members  voted  unanimously,  and 
therefore,  even  though  Gooding  was  dis- 
qualified, the  majority  of  the  board  and  the 
controlling  power  of  the  board  approved  and 
indorsed  the  entire  procedure. 

In  the  case  of  People  v.  Hecht,  105  Cal. 
621,  38  Pac.  941,  27  L.  R.  A.  203,  45  Am.  St. 
Rep.  96,  tbe  Supreme  Court  of  California, 
In  discussing  a  similar  question,  held:  "If  a 
majority  possesses  all  the  authority  of  the 
whole,  then  such  majority  must  be  competent 
to  its  exercise.  For  all  practical  purposes 
the  majority  becomes  the  full  board.  It  is 
the  receptacle — the  reservoir—- of  all  the  au- 
thority conferred  upon  the  whole,  and  its 
action,  It  is  submitted,  cannot  be  stayed  by 
the  nonaction,  failure  to  qualify,  absence, 
death,  or  want  of  eligibility  of  the  minority." 

Applying  this  rule  to  the  case  in  question, 
tbe  ineligibility  of  one  member  of  the  board 
— Gooding— was  a  minority  of  the  board,  and 
the  majority,  the  other  two  members  both 
being  qualified  and  acting,  was  sufficient  to 
exercise  the  power  necessary  to  make  such, 
power  the  action  of  the  board  in  the  proced- 
ure calling  an  election  and  Issuing  the  bonds, 
and  therefore  the  action  of  the  majority  was 
the  action  of  the  board  and  fully  authorized 
and  legalized  the  procedure  and  action  of 
the  board  in  calling  the  election  and  issuing 
the  bonds. 


The  Judgment  is  therefore  affirmed.  Costs 
awarded  to  respondent. 

SULLIVAN,  J.,  concurs.  AILSHIB,  J., 
concurs  in  sustaining  the  validity  of  the 
statute. 


(22  Idaho,  172) 
BUSTER  v.  FLETCHER. 
(Supreme  Court  of  Idaho.    June  20,  1912.) 

(Svllabut  hy  the  Court.) 

1.  Appeas,  and  Errob  (I  842*)— Review — 
Questions  of  Fact— Power  of  Afpbllatb 
Court. 

Under  the  provisioDB  of  section  4818,  Rev. 
Codes,  as  amended  by  Sess.  Laws  1911,  p.  375, 
upon  an  appeal  from  a  final  judgment  where 
the  appellant  furnishes  this  court  with  a  copy 
of  the  notice  of  appeal,  of  the  judgment  roll. 
and  of  tbe  reporter's  transcript  as  prepared 
and  settled  as  provided  by  section  4434,  as 
added  by  Laws  1911,  c.  119,  and  the  insuffi- 
ciency of  the  evidence  is  properly  presented  by 
specification  of  such  insufficiency  in  the  brief 
on  appeal,  this  court  has  full  power  and  au- 
thority to  determine  whether  tne  evidence  is 
sufficient  to  support  the  findings  or  the  ver- 
dict 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  8316-3330;  Dec.  Dig.  f 
842.»] 

2.  Appeal  and  Error  (|  867*)— Review- 
Questions  OF  Fact. 

Under  the  provisions  of  section  4439  and 
section  4440,  as  amended  by  Sess.  Laws  1911, 
p.  377,  the  question  of  the  insufficiency  of  the 
evidence  is  a  ground  for  a  new  trial,  and,  on 
appeal  from  an  order  on  motion  for  a  new  tri- 
al, such  ground  or  the  sufficiency  of  the  evi- 
dence to  justify  the  verdict  or  other,  decision 
may  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  3476-3486;  Dec  Dig.  { 
867.*] 

3.  Contracts  (|  184*)— Construction— Par- 
ties—Joint  oB  SevsraX  Contract. 

Where  a  contract  is  entered  into  between 
B.  as  party  of  the  first  part  and  F.  and  43 
other  persons  as  parties  of  the  second  part, 
whereby  the  parties  of  the  second  part  employ 
tbe  party  of  the  first  part  to  construct  a  butter 
factory  and  feed  mill  for  tbe  sum  of  $4,000, 
and  in  such  contract  each  of  tbe  persons  sign- 
ing said  contract  as  parties  of  tbe  second  part 
agrees  to  pay  the  sum  of  $100  as  a  part  of  the 
contract  price,  such  contract  is  a  joint  contract 
in  so  far  as  employing  the  party  of  the  first 
part  to  construct  the  butter  factory  and  feed 
mill,  and  is  several  as  to  the  agreement  to  pay 
the  contract  price  for  such  work. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §  789;   Dec.  Dig.  $  184.»] 

4.  Contracts  (|  211*)— Construction- Time 
AS  Essence. 

It  is  a  recognized  rule  of  law  that  time  is 
tbe  essence  of  a  contract,  unless  the  contrary 
appears  from  the  face  of  the  contract,  and  in 
equity  it  may  be  said  that  time  is  not  of  the 
essence  of  a  contract,  and  that  it  must  affirma- 
tively appear  that  the  parties  regarded  time  as 
an  essential  element  in  their  agreement,  or  a 
court  of  equity  will  not  so  regard  it.  The 
above  rule  that  time  is  the  essence  of  a  con- 
tract applies  to  building  contracts  in  which  a 
definite  time  for  completing  the  work  is  stipu- 
lated for,  such  as  building  contracts  and  the 
construction  of  railroads  and  bridges. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  ||  938-943;   Dec.  Dig.  §  211.*] 
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5.  CORTKACTS    (J   300*)— Pebtormance— Ex- 
CU6I  FOB  Delay. 

Where  a  contrnet  ia  entered  into  between 
B.  as  party  of  tbe  first  part  and  F.  and  others 
as  parties  of  the  second  part  for  the  construc- 
tion of  a  butter  factory  and  feed  mill,  and 
such  contract  further  provides  that  an  exeeu- 
tive  committee  of  three  shall  be  appointed  by 
the  parties  of  the  second  part  "with  full  pow- 
»?r  and  authority  in  a  majority  to  represent 
them  in  all  their  interests  herein,  and  from 
time  to  time  inspect  the  work  of  the  first  par- 
ty while  be  is  building  said  factory  and  placing 
said  machinery^"  and  the  contract  further  pro- 
vides substantially  that,  in  the  event  that  B. 
should  be  delayed  in  the  execution  of  his  con- 
tract by  reason  of  strikes,  storms,  unavoidable 
accidents,  or  other  causes  over  which  he  bad 
no  control,  the  time  limit  for  the  completion 
of  said  factory  would  be  extended  for  a  period 
of  time  equal  to  such  delay,  and  the  executive 
committee  notify  B.  that  the  weather  is  such 
that  the  construction  of  tbe  building  cannot  be 
commenced,  and  that  B.  should  not  commence 
the  same  until  a  certain  time  in  the  future 
when  tbe  weather  will  permit  and  upon  notifi- 
cation from  such  committee,  and  such  com- 
mittee notifies  B.  when  .to  commence  and  B. 
proceeds  in  accordance  with  such  notice  and 
completes  said  building,  such  action  of  the 
committee  is  sufficient  to  excuse  B.  from  com- 
mencing and  completing  said  building  within  the 
time  fixed  in  said  contract. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  Si  1372-1381;   Dec.  Dig.  §  300.*] 

6.  Contracts  (I  253*)— Rescission  bt  Pab- 
TiES— Right  to  Rescind. 

Where  a  contract  of  employment  is  made 
jointly  by  46  persons,  a  majority  of  such  per- 
sons have  no  authority  to  rescind  such  contract 
where  there  is  a  protest  on  tbe  part  of  the 
remainder  of  snch  persons,  and  thus  avoid  lia- 
bility arising  out  of  such  contract  by  reason  of 
tbe  agreement  of  the  entire  number. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {{  1146-1148;   Dec.  Dig.  (  253.*] 

(Aiditional  Syllabua  ty  Editorial  Staff.) 

7.  Appeal    awd   Brbob    (|   846*)— Review- 
Sufficiency  OF  Evidence— "Decision." 

The  word  "decision,"  as  used  in  Rev. 
Codes,  S  4434,  as  added  by  Laws  1911,  c.  119, 
relating  to  the  record  wherein  a  desire  to  pro- 
cure a  review  on  appeal  of  the  sufficiency  of 
the  evidence  to  sustain  the  verdict  or  decision, 
includes  the  trial  court's  findings  of  fact  and 
conclusions  of  law  where  a  case  is  tried  to  the 
court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  3847-3362;    Dec  Dig.  § 

For  other  definitions,  see  Words  and  Phras- 
es, VOL  2,  pp.  1897-1902;   vol.  8,  p.  7629.] 

Appeal  from  District  Court,  Washington 
County;    Ed.  L.  Bryan,  Judge. 

Action  by  E.  E.  Buster  against  Ed.  T. 
Fletcher  on  a  written  contract  of  employ- 
ment to  construct  a  building.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed, and  new  trial  granted. 

Ed.  R.  Coulter,  of  Welser,  and  O.  H.  Brit- 
tenham,  of  Midvale,  for  appellant.  Frank 
Harris,  of  Weiser,  for  respondent. 

STEWART,  C.  J.  Upon  the  13th  day  of 
December,  1909,  tbe  plaintiff  entered  Into  a 
contract  with  the  defendant  and  43  other 
persons,  and  under  the  terms  of  such  con- 


tract the  plaintiff  agreed  to  build  and  con- 
struct and  equip  a  butter  factory  and  feed 
mill  for  the  sum  of  $4,000,  and  said  defend- 
ant, together  with  each  of  the  other  persons 
who  signed  the  contract  with  him,  promised 
iiind  agreed  to  pay  the  plaintiff  the  sum  of 
$100  upoQ  the  completion  of  said  butter 
factory  and  feed  mill,  according  to  the 
terms  of  the  contract  The  contract  provid- 
ed, among  other  things,  as  follows:  "Sec- 
ond parties  agree  to  appoint  an  executive 
committee  of  three  when  this  contract  Is 
closed,  with  full  power  and  authority  in  a 
majority,  to  represent  them  and  all  their 
Interests  herein,  and  from  time  to  time  in- 
spect the  work  of  the .  first  party  while  he 
Is  building  said  factory  and  placing  said 
machinery.  ♦  •  •  Said  factory  shall  be 
completed  by  first  party  within  ninety  days, 
or  thereabouts  after  same  is  located  as 
above  provided.  And  payment  for  the  same 
shall  be  due  from  date  of  completion,  and 
shall  draw  10  per  cent  Interest  from  that 
date;  but  If  time  is  required  by  any  of  the 
subscribers  hereto,  first  party  agrees  to  ac- 
cept one  half  of  their  subscriptions  In-  cash 
and  allow  three  months'  time  on  the  balance 
If  a  good  note  Is  given  drawing  10  per  cent, 
interest  In  case  first  party  shall  be  delayed 
in  the  execution  of  this  contract  by  strikes, 
storms,  unavoidable  accidents  or  other  caus- 
es over  which  be  has  no  control,  then  the 
time  limit  for  the  completion  of  said  fac- 
tory shall  be  extended  for  a  period  of  time 
equal  to  such  delay."  This  action  is  found- 
ed upon  said  contract,  and  it  is  alleged  in 
the  complaint  that  on  December  13th,  after 
the  execution  of  the  contract,  there  was  a 
meeting  of  the  subscribers  to  the  stock  of 
tbe  creamery  held  for  the  purpose  of  choos- 
ing an  executive  committee  as  provided  In 
the  contract,  that  Levi  Kelthley,  B.  B.  Sher- 
man, and  William  Towell  were  duly  elected 
the  executive  committee,  and  on  the  15th 
day  of  December,  the  subscribers,  including 
the  defendant,  acting  through  the  executive 
committee,  entered  into  a  contract  with  the 
plaintiff  and  selected  a  site,  and  that  a  sup- 
plementary contract  was  entered  Into  where- 
by the  plaintiff  was  authorized  to  build  an 
Icehouse  on  tbe  site  according  to  dimensions 
and  specifications  set  forth  in  the  contract. 
It  is  also  alleged  In  the  complaint  that  with- 
in a  few  days  after  the  execution  of  the  con- 
tract severe  storms  occurred  at  Midvale, 
Idaho,  and  that  the  thermometer  dropped 
to  a  point  below  freezing,  and  there  con- 
tinued thereafter,  for  a  period  of  four 
months.  Intense  cold  weather  and  storms  of 
such  character  that  it  was  impossible  for  the. 
plaintiff  to  construct  said  buildings  as  re- 
quired by  the  plans  and  specifications,  and, 
on  account  of  unavoidable  accidents  and  oth- 
er causes  over  which  the  plaintiff  had  no 
control,  the  work  was  delayed  for  a  period 
of  four  montlis  before  it  was  possible  for 
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him  to  commence  the  construction  of  said  i 
buUdingB,  and  that,  as  soon  as  the  weather 
and  other  conditions  permitted,  he  began  the 
construction  of  the  building,  well,  Icehouse, 
and  things  called  for  In  the  contract  and 
supplementary  contract,  buUt  the  creamery, 
and  installed  equipment  and  stored  tee,  and 
finally  completed  the  same,  and  had  the 
same  ready  for  acceptance  on  or  about  the 

day  of ,  1910;    that  within  90 

days  after  the  time  when  it  was  possible  to 
commence  work  the  plaintiff  completed  the 
same  In  all  respects  In  conformity  with  the 
plans  and  specitlcations  thereof,  but  that 
the  subscribers  and  the  defendant  and  the 
executive  committee  refused  to  accept,  and 
still  refuse  to  accept,  the  same,  and  that 
the  plant  and  machinery  have  been  idle  ever 
since. 

The  defendant  filed  an  answer  and  ad- 
mitted the  contract  as  alleged  In  the  com- 
plaint, but  denies  that  within  90  days  after 
the  execution  of  the  contract  severe  storms 
occurred  at  Midvale,  but  does  admit  that 
the  thermometer  dropped  to  a  point  below 
zero,  but  denies  that  thereafter  for  four 
months  cold  weather  or  storms  continued  of 
such  a  character  that  it  was  impossible  for 
the  plaintiff  to  construct  the  building,  or 
that  It  was  Impossible  to  procure  help  dur- 
ing that  period,  and  denies  that  the  plain- 
tiff began  the  construction  of  said  building 
as  soon  as  the  weather  conditions  permitted, 
or  that  he  built  the  same  and  completed 
the  same  for  acceptance  of  the  defendant 
and  the  other  subscribers  or  the  executive 

committee  on  the —  day  ot ,  191Q, 

or  that  he  began  the  construction  except  a 
small  icehouse  at  any  time  prior  to  the  7th 
day  of  April,  1910,  and  denies  that  the  con- 
tract was  completed  and  the  work  construct- 
ed and  equipped  in  accordance  with  the 
agreement  Defendant  denies  that  the  plain- 
tiff, within  90  days  after  the  time  when  It 
was  possible  to  commence  the  building,  com- 
pleted it  in  conformity  with  the  plans  and 
Bpeclflcations. 

An  afiBrmattve  defense  Is  alleged  by  the 
defendant,  that  the  contract  set  forth  In 
the  complaint  was  entered  into  as  alleged 
In  the  complaint,  and  it  Is  alleged  that  time 
Is  and  was  an  essential  element  in  the  con- 
tract, and  that  it  was  necessary  to  have 
the  creamery  completed  and  equipped  so 
that  contracts  could  be  made  with  farmers 
and  stockmen  having  mUk  for  market,  and 
that  milk  could  be  turned  over  to  said  cream- 
ery, and  that,  after  the  execution  of  the 
contract,  the  plaintiff  failed  and  neglected 
and  refused  to  begin  the  work  or  to  pro- 
cure material  therefor  until  after  the  7tb 
day  of  April,  1910,  notwithstanding  It  could 
have  been  done  and  completed  according  to 
the  contract;  and  that,  as  soon  as  the  full 
time  for  the  completion  and  equipment  of 
the  creamery  had  expired  according  to  the 
terms  and  conditions  of  the  contract,  the 


defendant  and  a  large  number  of  the  sub- 
scribers elected  and  did  rescind  said  con- 
tract, and  have  refused  to  accept  the  cream- 
ery. 

Upon  the  Issues  thus  presented,  the  find- 
ings were  made  by  the  trial  court,  and  up- 
on the  findings  and  conclusions  of  law  the 
court  rendered  a  Judgment  that  the  plaintiff 
take  nothing  by  his  action,' and  that  the  same 
be  dismissed  and  the  defendant  have  costs. 
This  appeal  is  from  the  Judgment 

[1]  Counsel  ior  respondent  contends  that, 
this  appeal  having  been  taken  from  the  Judg- 
ment this  court  cannot  review  the  evidence. 
The  record  in  this  case  contains  the  evidence 
taken  at  the  trial,  certified  to  by  the  ste- 
nographer, and  settled  and  allowed  by  the 
trial  Judga  The  notice  of  appeal  in  this 
case  was  served  and  filed  on  the  11th  day  of 
August,  1911,  and  was  taken  under  the  pro- 
visions of  section  4807,  as  amended  by  an 
act  approved  February  20,  1911  (Sess.  Laws 
1911;  p.  367),  and  the  transcript  and  record 
filed  was  prepared  In  accordance  with  the 
provisions  of  sections  4818  and  4820a,  aa 
amended  by  an  act  approved  February  25, 
1911  (Sess.  Laws  1911,  p.  375),  and  section 
4434,  added  to  part  2,  tit  8,  c.  7,  of  the  Code 
of  Civil  Procedure,  under  an  act  approved 
February  25,  1911  (Sess.  Laws  1911,  p.  879). 
Section  4807,  as  amended,  omits  the  one  year 
allowed  by  the  statute  prior  to  such  amend- 
ment within  which  to  take  an  appeal  from 
a  Judgment  and  places  a  limit  at  60  days 
after  such  judgment  within  which  an  ap- 
peal may  be  taken  from  a  final  Judgment  In 
an  action  or  special  proceedings  commenced 
In  the  court  in  which  the  same  is  rendered, 
and  also  from  a  Judgment  rendered  on  an 
appeal  from  an  inferior,  court  and  also 
from  a  Judgment  rendered,  on  an  appeal 
from  an  order,  decision,  or  action  of  a  board 
of  county  commissioners.  It  also  appears 
that  the  provision  of  the  statute  prior  to 
the  amendment  that  "an  exception  to  the 
decision  or  verdict  on  the  ground  that  it  is 
not  supported  by  the  evidence  cannot  be  re- 
viewed on  an  appeal  from  the  Judgment  un- 
less the  appeal  is  taken  within  sixty  days 
after  the  rendition  of  the  Judgment"  ia  omit- 
ted, and,  Ip  Ueu  thereof,  ,the  amendment  lim- 
its the  different  appeals  authorized  under 
this  paragraph  to  60  days,  and  no  limita- 
tion is  prescribed  as  to  the  questions  which 
the  court  may  review  when  the  appeal  Is 
taken  within  60  days.  The  record  required 
to  be  submitted  to  this  court  on  appeal  from 
a  final  Judgment  is  prescribed  by  section 
4818,  as  ammded  by  the  act  of  February  25, 
1911  (Sess.  Laws  1911,  p.  375),  as  follows: 
"On  an  appeal  from  a  final  Judgment  the  ap- 
pellant must  furnish  the  court  with  cffpj 
of  the  notice  of  appeal,  of  the  Judgment 
roll  or  any  bill  of  exceptions  or  reporter's 
transcript  prepared  and  settled  aa  prescribed 
in  section  4434  upon  which  the  appellant  re- 
lies."   And  section  4434,  as  added,  provides: 
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"Any  party  desiring  to  procure  a  review  on 
appeal  tq  tbe  Supreme  Court  of  any  ruling 
of  the  dlatrlct  court  made  during  tbe  trial, 
or  the  Bufflclency  of  evidence  to  sustain  the 
verdict  or  decision,  in  an  action  or  special 
proceeding,  may,  in  lieu  of  preparing,  serv- 
ing, and  procuring  the  settlement  of  a  bill 
of  exceptions  as  In  this  chapter  provided, 
procure  a  transcript  of  the  testimony  and 
proceedings,  including  the  instructions  given 
or  refused,  and  exceptions  thereto,  on  the 
trial,  or  sncb  part  thereof  as  may  be  neces- 
sary, in  the  following  manner."  Then  fol- 
lows the  method  prescribed  in  procuring  the 
reporter's  transcript  of  the  testimony  and 
its  settlement  by  tbe  trial  Judge,  and  this 
transcript  Is  the  one  referred  to  in  section 
4818  as  reporter's  transcript  prepared  and 
settled,  and  lis  required  to  be  presented  to 
this  court  on  appeal  from  the  judgment. 
Such  transcript  may  be  used  either  on  an 
appeal  from  the  final  Judgment,  as  provided 
by  section  4818,  or  on  an  appeal  from  an 
order  denying  a  new  trial;  and,  if  used  on 
appeal  from  a  final  Judgment,  such  transcript 
has  the  force  and  effect  of  a  bill  of  excep- 
tions duly  settled  and  allowed  and  is  ade- 
quate aud  sufllclent  to  present  for  review 
on  sncb  appeal  any  ruling  appearing  therein 
to  have  been  excepted  to,  or  by  the  statute 
deemed  excepted  to,  or  any  question  of  in- 
Buffldency  of  evidence  which  may  afterward 
be  properly  presented  by  specification  of  in- 
snfSclency  in  tbe  brief  on  appeal. 

We  therefore  conclude  that  on  an  appeal 
from  a  final  Judgment,  If  the  appellant  fur- 
nishes the  appellate  court  with  a  copy  of  the 
notice  of  the  appeal,  of  the  Judgment  roll, 
and  of  the  reporter's  transcript  as  prepared 
and  settled,  as  provided  by  said  section  4434, 
and  tbe  question  of  the  insufficiency  of  the 
evidence  is  properly  presented  by  specifica- 
tion of  such  insufficiency  in  the  brief  on  ap- 
peal, tbe  appellate  court  has  full  power  and 
aatbority  to  determine  whether  the  evidence 
is  sufficient  to  support  the  findings  or  the 
verdict  It  follows  that  it  is  not  absolutely 
necessary  for  the  appellant  to  move  for  a 
new  trial  in  order  to  have  determined  the 
sufficiency  of  the  evidence  to  sustain  the 
findings  or  the  verdict 

[2]  These  various  provisions  thus  referred 
to  in  no  way  interfere  with  tbe  procedure 
with  reference  to  a  motion  for  a  new  trial, 
and  by  the  provisions  of  tbe  act  approved 
February  25,  1911,  section  4440  is  amended 
to  provide:  "When  an  application  is  made 
for  a  cause  mentioned  in  the  first,  second, 
third,  and  fourth  subdivisions  of  the  last 
section  It  must  be  made  upon  affidavits;  for 
any  other  cause  it  may  be  made,  at  the  op- 
tion of  the  moving  party,  either  upon  the 
records  and  files  in  the  action,  or  the  min- 
utes of  tbe  court"  This  chapter  118,  which 
includes  the  above  section  and  other  sec- 
tions, in  no  way  alters  or  amends  section 
4139,  Ber.  Codes,  which  in  subdivision  6  pro- 


vides that  'insufficiency  of  the  evidence  to 
justify  the  verdict  or  other  decision,  or  that 
it  is  against  law."  This  ground  for  a  new 
trial  still  remains,  and  section  4807  provides 
that  an  appeal  may  be  taken  from  an  order 
granting  or  refusing  a  new  trial.  It  will  be 
observed  by  the  provisions  of  section  4818 
that  on  appeal  from  a  final  Judgment  the  ap- 
pellant must  furnish  the  court  with  copy  of 
tbe  notice  of  appeal,  of  the  Judgment  roll, 
and  of  any  bill  of  exceptions  or  reporter's 
transcript  prepared  and  settled  as  prescrib- 
ed In  8e<:tlon  44.S4  uoon  which  the  appellant 
relies.  Section  4434,  as  quoted  above,  shows 
that  this  record  includes  the  evidence  set- 
tled and  allowed  by  the  trial  court  and  also 
the  instructions  of  the  court,  and  upon  this 
record  this  court  is  jequlred  to  review  any 
ruling  of  the  district  court  made  during  tbe 
trial,  and  tbe  sufficiency  of  the  evidence  to 
sustain  the  verdict  or  decision.  This  provi- 
sion necessarily  means  that  on  an  appeal 
taken  from  a  judgment  every  question  either 
of  law  or  fact,  which  arises  up  to  and  In- 
cluding the  judgment,  may  be  reviewed  up- 
on appeal  when  presented  in  tbe  manner 
prescribed  by  these  various  provisions  of  tl)e 
statute,  and  it  no  doubt  was  the  intention 
of  tbe  Legislature  in  enacting  these  various 
amendments  and  additions  to  the  Code  of 
Civil  Procedure  in  relation  to  appeal  to  pro- 
vide a  plain  and  speedy  method  of  appeal- 
ing from  a  final  Judgment,  whether  upon  a 
verdict  of  the  Jury  or  the  decision  of  the 
trial  court  and  the  provisions  are  so  compre- 
hensive in  their  general  character  as  to  pro- 
vide for  reviewing  upon  an  appeal  from  a 
judgment  every  question  occurring  upon  the 
pleadings  and  during  the  trial  up  to  and  in- 
cluding the  entry  of  the  Judgment  as  com-, 
pletely  as  the  same  may  be  reviewed  upon 
motion  for  a  new  trial.  Questions  affecting 
the  rights  of  the  parties  to  the  suit  arising 
after  the  entry  of  judgment  and  which  may 
be  urged  as  grounds  for  a  new  trial,  can 
only  be  reviewed  upon  appeal  from  an  order 
made  upon  motion  for  a  new  trial,  setting 
forth  such  alleged  errors,  under  the  provi- 
sions of  the  act  of  February  26,  1011  (Sess. 
Laws  1911,  p.  377),  amending  section  4440 
and  subsequent  sections  of  the  Revised 
Codes. 

[7]  The  word  "decision,"  used  in  section 
4434,  to  sustain  which  the  evid«ice  may  be 
reviewed  on  appeal,  evidently  was  intended 
by  the  Legislature  to  mean  where  a  cause  is 
tried  to  the  court  and  findings  of  fact  and 
conclusions  of  law  are  made  by  the  trial 
court  and  the  decision  necessarily  includes 
the  trial  court's  findings  of  fact  and  conclu- 
sions of  law.  In  other  words,  the  decision  of 
the  court  and  the  verdict  of  tbe  Jury  are  sy- 
nonymous. The  one  is  the  result  of  tbe  deci- 
sion of  the  jury,  and  the  other  the  trial  judge. 
The  Judgment,  however,  upon  either  the  ver- 
dict or  the  decision  necessarily  follows  such 
decision.    The  judgment  Is  entered  by  the 
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clerk,  as  provided  by  the  statute.  Sections 
4407,  4450,  and  4454,  Rev.  Codes.  The  ai>- 
peal,  therefore,  In  this  case  having  been  tak- 
en from  the  final  -judgment  within  the  60 
days  after  the  entry  of  such  Judgment,  the 
evidence  having  been  presented  to  this  court 
in  connection  with  the  judgment  roll  as  pre- 
scribed by  the  statute,  such  evidence  may  be 
reviewed  for  the  purpose  of  determining  the 
Bufflcieney  of  the  evidence  to  justify  the  de- 
cision of  the  trial  court,  and  whether  the 
decision  is  against  the  law. 

It  is  suggested,  however,  that,  if  a  person 
desiring  to  appeal  on  the  ground  of  the  in- 
sufficiency of  the  evidence  to  support  the 
verdict  or  findings  is  not  required  to  move 
for  a  new  trial,  it  will  result  in  many  more 
appeals  being  taken  than  If  the  motion  for 
a  new  trial  is  required,  because  In  many 
cases  the  trial  court  might  grant  a  new  trial. 
'  We  do  not  believe  there  is  anything  In  this 
contention  for  the  reason  that  under  the  pro- 
visions of  section  4807,  Rev.  Codes,  before 
amendment,  the  question  of  the  insufficiency 
of  the  evidence  could  be  presented  on  appeal 
from  the  judgment,  providing  the  appeal 
w<as  taken  within  60  days  after  the  entry 
of  Judgment,  and  the  result  above  referred 
to  did  not  occur  under  such  provision.  Holt 
V.  Spokane  &  Palouse  R.  Co.,  3  Idaho  (Hash.) 
703,  35  Pac.  39;  Brady  v.  Llnehan,  5  Idaho, 
732,  51  Pac.  761;  Mahoney  v.  Board  of  Coun- 
ty Commissioners,  8  Idaho,  375,  67  Pac.  108; 
Cunningham  v.  Stoner,  10  Idabo,  549,  79 
Pac.  228;  Walker  v.  Elmore  County,  16  Ida- 
ho, 697,  102  Pac.  389. 

We  believe,  also,  there  Is  a  very  cogent 
reason  why  attorneys  will  interpose  a  mo- 
tlon  for  a  new  trial  whenever  there  is  a  sub- 
•stantial  conflict  in  the  evidence,  and  because 
of  that  there  will  be  fewer  appeals  from  the 
Judgment.  The  reason  is:  Where  there  is  a 
substantial  conflict  in  the  evidence,  the  trial 
court  has  the  authority  to  set  aside  the  ver- 
dict if  such  court  concludes  that  substantial 
justice  has  not  been  done,  whereas  this  court 
Is  prohibited  from  setting  aside  a  verdict 
whenever  there  la  substantial  evidence  to 
support  the  verdict  Rev.  Codes,  |  4824.  A 
careful  attorney,  therefore,  will  Interpose  a 
motion  for  a  new  trial .  whenever  there  is 
substantial  evidence  to  support  the  verdict, 
and  in  such  case  the  trial  court  ought  to 
grant  a  uew  trial  whenever  such  court  thinks 
substantial  Justice  has  not  been  done  by  the 
verdict,  and  not  pass  the  case  up  to  this 
court  for  flnal  determination.  Under  the 
provisions  of  section  4824  of  the  Revised 
Codes,  this  court  is  powerless  to  set  aside  a 
verdict  where  there  is  substantial  evidence 
to  support  it  From  many  records  presented 
to  this  court  upon  appeals  from  motions  for 
a  new  trial  there  appears  a  proueuess  on  the 
part  of  the  trial  court  not  to  pass  upon  the 
case,  even  though  it  appears  to  the  trial 
court  that  substantial  justice  has  not  been 
done^  and  to  pass  the  case  up  to  this  court 


for  decision,  and  to  overlook  the  fact  that 
this  court  can  give  no  relief  where  there  is 
substantial  evidence  to  support  the  verdict. 
Where  there  is  direct  conflict  in  the  evidence 
the  trial  court  ought  always  to  grant  a  new 
trial,  If  It  is  clearly  of  the  opinion  that  sub- 
stantial Justice. has  not  been  reached  by  the 
verdict  of  the  jury,  and  not  shirk  the  re- 
sponsibility imposed  by  the  statute  to  grant 
a  new  trial,  where  there  is  a  conflict  in  the 
evidence,  although  that  court  is  of  the  opin- 
ion that  substantial  justice  has  not  been 
done,  and  not  pass  the  matter  up  to  this 
court  where  no  relief  can  be  given  in  such  a 
case. 

The  controlling  question  urged  upon  this 
appeal  is  that  the  evidence  does  not  support 
the  findings  and  Judgment.  The  court  flnds, 
flrst,  that  the  contract  alleged  in  the  com- 
plaint was  executed  on  the  13th  day  of  De- 
cember, 1909,  by  the  defendant  and  other 
parties  as  alleged  in  the  complaint;  that  the 
plaintiff  agreed  to  build  and  equip  a  butter 
factory  and  feed  mill  for  the  sum  of  $4,000, 
the  same  to  be  constructed  within  90  days 
or  thereabouts  after  the  site  for  the  same 
was  selected.  The  court  also  flnds  that  by 
the  contract  the  defendant  agreed  to  pay  the 
plaintiff  the  sum  of  $100  upon  the  comple- 
tion of  the  butter  factory  and  feed  mUl  In 
accordance  with  the  contract.  The  court 
finds  that  on  December  14,  1909,  after  the 
execution  of  the  contract,  there  was  a  meet- 
ing of  the  subscribers  to  the  stock  of  said 
creamery,  and  that  Levi  Keitbley,  K.  B. 
Sherman,  and  William  Towell  were  elected  as 
the  executive  committee  as  provided  In  the 
contract;  that  on  the  15th  day  of  December, 
1909,  the  subscribers  to  the  contract.  Includ- 
ing the  defendant,  acting  through  the  execu- 
tive committee,  selected  a  site  for  the  loca- 
tion of  said  building.  The  court  found  that 
the  contract  provided  "that,  in  the  event  the 
plaintiff  should  be  delayed  in  the  execution 
of  his  contract  by  reason  of  strikes,  storms, 
unavoidable  accidents,  or  other  causes  over 
which  he  had  no  control,  the  time  limit  for 
the  completion  of  said  factory  would  be  ex- 
tended for  a  period  of  time  equal  to  such  de- 
lays." The  court  finds  that  the  plaintiff  was 
not  delayed  in  the  execution  of  said  contract 
by  strikes,  storms,  unavoidable  accidents,  or 
other  causes  over  which  he  had  no  control 
at  any  time  beyond  the  time  mentioned  in 
the  contract,  to  wit,  90  days,  and  that  the 
plaintiff  did  not  begin  the  construction  of 
the  building  mentioned  in  the  contract  as 
soon  as  the  weather  conditions  would  permit, 
and  did  not  begin  the  erection  of  the  build- 
ing until  after  the  7th  day  of  April,  1910: 
that  before  the  plaintiff  began  the  erection  of 
the  factory,  on  the  7th  day  of  April,  1910, 
the  defendant  and  24  others  of  the  subscrib- 
ers to  the  contract  notified  the  plaintiff  lu 
writing  that  they  and  each  of  them  elected 
to  and  did  rescind  said  contract  and  did 
withdraw  therefrom;   that,  after  the  receipt 
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of  said  notice,  tbe  plaintiff  proceeded  to  con- 
strnct  the  bnUdiug  and  completed  the  same 
on  or  about  the  13th  day  of  June,  1910,  and 
tendered  the  same  to  the  defendant  for  his 
acceptance;  that  the  defendant  refused,  and 
has  refused,  to  accept  the  same.  Upon  these 
findings  of  fact,  the  court  concluded  that  the 
plaintiff  in  not  completing  and  equipping  the 
butter  factory  on  or  about  the  15th  day  of 
March,  1910,  violated  his  contract,  and  there- 
after the  defendant  had  a  lawful  right  to  re- 
scind the  same  on  his  part,  and  that  on  the 
7th  day  of  April.  1910,  the  defendant  did  re- 
scind the  contract  on  his  part,  and  that  he 
bad  a  good  and  lawful  right  to  rescind  the 
some,  and  that  the  defendant  is  not  liable  on 
his  contract,  and  that  the  action  should  be 
dismissed. 

We  think  It  must  be  conceded  that  the 
evidence  conclusiTely  proves  that  the  con- 
tract sued  upon  in  this  action  was  made  be- 
tween the  plaintiff  and  the  defendant  and 
forty-three  other  persons,  and  that  the  de- 
fendant and  the  other  persons  signing  such 
contract  employed  the  plaintiff  to  construct 
a  batter  factory  and  feed  mill  for  the  sum 
of  $4,000,  and  that  each  person  signing  such 
contract  agreed  to  pay  the  sum  of  ?100  as 
a  part  of  the  contract  price,  and  that,  as 
provided  In  the  contract,  Iievl  Kelthley,  E. 
B.  Sherman,  and  William  Towell  were  elected 
as  an  executive  committee.  The  provision  in 
the  contract  providing  for  an  executive  com- 
mittee is  as  follows:  "Second  parties  agree 
to  appoint  an  executive  committee  of  three 
when  this  contract  is  closed,  with  full  pow- 
er and  authority  in  a  majority,  to  repre- 
sent them  in  all  their  interests  herein,  and 
from  time  to  time  inspect  the  worlc  of  the 
first  party  while  he  Is  building  said  factory 
and  placing  said  machinery."  There  can  be 
no  question  but  that  this  language  means 
that  an  executive  committee  should  be  ap- 
pointed by  the  subscribers,  and  that  such 
committee  should  hav6  full  power  and  au- 
thority in  a  majority  of  such  committee  in 
all  matters  in  connection  with  the  construc- 
tion of  the  building,  and  the  carrying  out  of 
the  contract  after  the  contract  was  'made. 
This  provision,  no  doubt,  was  inserted  in 
the  contract  by  reason  of  the  fact  that  a 
large  number  of  persons  had  signed  the  con- 
tract, and  that  it  might  be  a  difficult  and 
inconvenient  matter  to  secure  the  assent  of 
all  the  defendants  as  to  the  matters  con- 
nected with  the  construction  of  the  building, 
and  the  possible  disagreement  among  them 
as  to  such  matters,  and  therefore  such  pow- 
er was  vested  entirely  in  an  executive  com- 
mittee of  three.  The  contract  provides: 
"Said  factory  shall  be  completed  by  first 
party  witliin  ninety  days,  or  thereabouts, 
after  the  same  is  located  as  above  provided." 

[4]  It  will  be  observed  that  the  time  for 
the  completion  of  the  building  was  about  90 
days.  The  contract  also  provides  that  "in 
case  first  party  shall  be  delayed  in  the  exe- 
cution of  this  contract  by  stril^es,  storms, 


unavoidable  accidents  or  other  causes  over 
which  he  has  no  coutrol,  then  the  time  limit 
for  the  completion  of  said  factory  shall  be' 
extended  for  a  period  of  time  equal  to  such 
delays."  It  is  recognized  that  at  law  the 
general  rule  Is  time  is  of  the  essence  of  the 
contract,  unless  a  contrary  intent  appears 
from  thjB  face  of  the  contract,  and  in  equity 
the  general  rule  may  be  said  to  be  that 
time  is  not  of  the  essence  of  the  contract, 
and  that  it  must  affirmatively  appear  that 
the  parties  regarded  time  or  place  as  an  es- 
sential element  in  their  agreement,  or  the 
court  of  equity  will  not  so  regard  it.  The 
rule  announced  above,  that  time  is  the  es- 
sence of  contracts  at  law,  applies  to  building 
contracts  in  which  a  definite  time  for  com- 
pleting the  work  is  stipulated  for,  such  as 
building  contracts,  the  construction  of  rail- 
road and  bridges,  etc.  2  Page  on  Contracts, 
i§  1160,  1161. 

[5]  It  will  thus  be  seen  that  time  was  not 
of  the  essence  of  the  contract,  and  that  the 
time  fixed  in  the  contract  for  the  comple- 
tion of  the  buUding  was  conditional,  first, 
that  the  executive  committee  had  full  power 
and  authority  to  extend  the  time  of  comple- 
tion to  a  time  different  from  90  days;  sec- 
ond, in  case  the  party  of  the  first  part  was 
delayed  in  the  execution  of  the  contract  by 
strikes,  storms,  unavoidable  accidents,  or 
other  causes  over  which  he  had  no  control, 
then  the  time  limit  for  the  completion  of 
the  factory  should  be  extended  for  a  period 
of  time  equal  to  such  delay.  The  evidence 
Is  clear  that  the  executive  committee  ac- 
cepted the  appointment  as  such  and  entered 
upon  the  discbarge  of  the  duties  imposed 
upon  them  and  continued  In  such  capacity 
until  the  contract  was  completed,  and  made 
changes  with  reference  to  the  construction 
of  the  buildings  under  subsequent  contracts. 
Under  the  authority  thus  given,  it  is  ap- 
parent that  this  executive  committee  had 
full  power  to  determine  whether  weather 
conditions  were  such  as  would  prevent  the 
appellant  from  proceeding  with  his  work, 
and  whether  proceeding  wijh  the  work  would 
be  improper  by  reason  of  such  weather  con- 
ditions. < 

There  Is  no  conflict  in  the  testimony  as  to 
this  committee  being  appointed.  It  seems 
from  the  language  used  In  the  contract  that 
there  can  be  no  question  about  the  author- 
ity of  the  committee  to  act.  There  is  no 
conflict  in  the  evidence  but  that  Sherman 
and  Kelthley,  a  majority  of  the  executive 
committee,  had  a  conversation  and  made  an 
agreement  with  the  appellant,  in  January, 
1911,  whereby  it  was  agreed  that  the  weath- 
er conditions  were  such  that  it  was  not  ad- 
visable at  that  time  to  commence  the  con- 
struction of  said  creamery,  and  that  these 
conditions  continued  during  January,  Feb- 
ruary, and  March,  and  that  this  committee 
agreed  with  the  appellant  that  they  would 
notify  him  when  the  weather  conditions  be- 
came such  that  the  appellant  could  safely 
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go  ahead  with  the  contract;  that  In  Mardi, 
along  about  the  middle  of  the  month,  the 
two  members  of  the  execntire  committee  In 
conversation  with  each  other  dlscnssed  when 
they  would  have  the  work  resumed,  one  be- 
lieving that  the  work  should  commence  April 
Ist,  and  the  other  April  15th,  and  that  a 
letter  was  written  to  the  appellant  notify- 
ing him  to  commence  the  work  in  the  first 
part  of  April,  and  that  they  so  notified  the 
appellant,  and  that  the  appellant  then  com- 
menced the  constructive  work  and  finished 
the  same  abont  the  13th  day  of  June,  1911. 
So  it  is  plain  from  the  evidence  that  the 
executive  committee  gave  consent  that  the 
work  should  not  be  commenced  or  continued 
until  the  committee  notified  the  appellant, 
and  that  this  did  not  take  place  until  a 
short  time  before  the  appellant  commenced 
the  work,  and  that  on  the  appellant's  re- 
ceiving notice  from  the  committee  he  com- 
menced the  work  and  completed  it  within  a 
reasonable  time. 

[•]  The  court,  therefore,  erred  in  findings 
of  fact  8  and  8.  Counsel,  however,  con- 
tend that,  even  admitting  tliat  the  execu- 
tive committee  did  consent  to  an  extension, 
yet,  before  the  appellant  commenced  the  con- 
structive work,  the  respondent  and  24  others 
of  the  subscribers  rescinded  the  contract  for 
the  construction  of  said  building  for  the  rea- 
son that  the  time  limit  had  expired,  and 
served  written  notice  upon  the  appellant 
that  the  signers  to  the  notice  elected  to  re- 
scind the  contract  for  the  reason  that  the 
time  limit  fixed  by  the  contract  had  expired. 
This  notice  was  served  on  the  6th  day  of 
April,  1911.  This  contention,  however,  can- 
not prevail  under  the  terms  and  provisions 
of  the'  contract  involved  in  this  case,  for 
the  reason  tluit  the  Joint  action-  of  25  of 
the  signers  to  the  contract  had  no  power  to 
rescind  the  contract. 

[3]  It  is  apparent  from  the  contract  itself 
that  the  obligation  of  the  defendant  and  the 
other  signers  to  the  contract  Is  a  Joint  obliga- 
tion on  the  part  of  all  the  signers,  and  that 
such  signers  employed  the  appellant  to  con- 
struct such  building,  and  the  agreement  to 
employ  is  a  Joint  contract  and  not  a  sev- 
eral contract  The  contract,  however,  to 
pay  for  the  building,  is  a  separate  obliga- 
tion of  each  signer  that  such  signer  will  pay 
only  $100  of  the  sum  agreed  to  be  paid  for 
such  constructive  work.  So,  under  the  con- 
tract, the  employment  of  the  appellant  and 
the  rescission  of  the  contract  being  Joint  by 
the  defendant  and  the  other  signers,  such 
contract  cannot  be  canceled  or  rescinded  by 
the  action  of  a  majority  or  any  number  of 
Boch  signers. 

In  the  case  of  Gibbons  ▼.  Bente,  51  Minn. 
499,  53  N.  W.  756,  22  L.  R.  A.  80,  the  Su- 
preme Court  of  Minnesota  had  under  con- 
sideration a  contract  very  similar  to  the 
one  involved  in  this  case,  and  the  Supreme 
Court,  after  discussing  whether  an  obliga- 


tion of  the  parties  was  Joint  or  several,  said: 
"Nor  can  we  gather  from  any  part  of  the 
contract  that  there  was  any  Intent,  except 
In  the  matter  of  payment,  to  make  the  obliga- 
tion a  several  one.  Certainly  the  subscrib- 
ers did  not  so  understand  it,  for  the  repudia- 
tion and  renouncement  relied  upon  by  de- 
fendant were  by  means  of  a  motion  made 
and  carried  at  a  meeting  held  by  them,  a 
majority  of  all  being  present,  but  less  than 
a  majority  of  all  voting  in  favor  of  the  mo- 
tion. We  are  therefore  of  the  opinion  that, 
while  the  obligation  to  pay  was  several  and 
Independent,  the  subscribers  Jointly  shared 
the  burden,  and  were  united  in  Interest  in 
all  other  respects.  Taken  as  a  whole,  the 
Instrument  was  of  a  very  peculiar  ctiaracter, 
and  evidently,  until  a  stock  company  was 
formed,  •  •  •  It  was  not  intended  that 
even  a  majority  should  govern  or  controL 
It  follows  that  unanimous  consent  would 
have  to  be  secured  before  the  contract  could 
be  repudiated  and  renounced." 

Applying  this  rule  to  the  contract  now 
under  consideration,  it  is  apparent  that  the 
several  subscribers  to  the  stock  who  agreed 
to  pay  $100  for  each  share  Jointly  engaged 
in  an  agreement  to  employ  the  appellant  to 
construct  the  improvement  for  which  such 
sums  should  be  paid,  and  that  they  were  all 
interested  In  the  general  project  as  a  com- 
mon body,  and  that  the  obligation  entered 
into  In  employing  the  appellant  was  a  Joint 
obligation  and  that  they  were  to  share  in 
the  ownership  of  the  property,  in  the  propor- 
tion that  the  share  owned  by  each  bore  to 
the  entire  capital  for  which  the  corpora- 
tion was  to  be  formed.  White  ▼.  Scott,  26 
Kan.  476.  Referring  now  to  the  contract,  we 
find  that  It  provides:  "We,  the  subscribers 
hereto,  desiring  a  butter  factory  and  feed 
mill  of  the  following  description,  located  at 
or  near  the  town  of  Midvale,  county  of 
Washington,  state  of  Idaho,  hereby  enter  In- 
to this  agreement  with  B.  B.  Buster  of 
Boise,  Idaho,  as  first  party,  the  subscribers 
hereto  being  second  parties,  for  the  construc- 
tion and  equipment  of  a  butter  factory  and 
feed  mill  to  be  built  and  equipped  according 
to  the  descriptions  indorsed  hereon,  on  the 
following  terms  and  conditions  for  the  sum 
of  four  thousand  dollars:  This  contract  is 
not  binding  unless  the  amount  of  $4,000  or 
more  shall  be  subscribed,  and  it  is  under- 
stood and  agreed  that  no  subscriber  is  to  be 
liable  for  a  greater  interest  in  said  factory 
when  the  same  is  completed  than  is  r^re- 
sented  by  the  amount  of  his  or  her  Individu- 
al subscription.  Bach  subscriber  hereto  hwe- 
by  agrees  to  pay  the  amount  paid  by  him 
or  her  to  first  party,  his  helra  or  assigns, 
when  the  factory  is  completed  and  no  more." 
This  factory  having  been  completed  and 
more  than  the  $4,000  having  been  subscribed 
makes  the  obligation  of  the  signera  a  joint 
contract  in  the  employment  of  the  plaintUT, 
and  a  several  contract  with  reference  to 
the  payment  to  be  made  by  each  signer. 
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taramee  ▼.  Tanner,  08  Minn.  156,  71  N.  W. 
1028:  McAitbur  t.  Board,  lid  Iowa,  662, 
93  N.  W.  680;  Davis  v.  Hendrlx,  69  Mo. 
App.  444.  It  clearly  appears  by  this  agree- 
ment tbat  tbe  several  subscribers  to  such 
contract  were  to  incorporate  and  become  tbe 
owpers  of  tbe  real  property  and  the  Im- 
provements made  tberennder,  and  tbat  their 
proportion  was  to  be  as  the  share  of  each 
to  the  entire  capital  stock  for  wliicb  the 
corporation  was  to  be  formed. 

We  have,  then,  in  this  case,  44  persons,  In- 
cluding the  defendant,  who  contract  with 
the  plaintiff  to  constract  the  creamery,  and 
each  agreed  to  pay  9100  personally  upon 
the  contract  price.  These  44  persons  elect- 
ed an  executive  committee  under  tbe  provi- 
sions of  the  contract  and  the  executive  com- 
mittee extended  the  time  tn  which  the  plaln- 
tllf  should  complete  such  buildings  Twenty- 
flve  of  the  signers  to  the  contract  met  and 
attempted  to  rescind  the  contract  on  ac- 
count of  the  fact  tliat  the  contract  was  not 
completed  wltliln  the  time  fixed  by  the  con- 
tract. The  contract,  however,  was  completed 
within  the  time  given  by  the  executive  com- 
mittee. Tbe  25  who  attempted  to  rescind 
the  contract  reused  to  pay  their  subscrip- 
tions. Nineteen  of  the  subscribers  paid  their 
nibscrlptlons.  Tbe  building  was  completed 
and  accepted  by  the  executive  committee, 
and  is  now  held  and  now  stands  idle  with- 
out occupancy  with  19  sul^cribers  having 
paid  and  26  who  refuse  to  pay.  Under  the 
rule  announced  In  the  case  of  Gibbons  y. 
Bente  above,  we  do  not  l)elleve  that  tbe  25 
persons  bad  any  power  or  authority  to  re- 
scind tbe  contract,  tliat  the  contract  was 
joint  in  so  far  as  its  t>elnK  a  contract  of 
employment,  and  that  sncb  a  contract  could 
not  be  rescinded  without  tbe  action  of  all 
tbe  signers  to  such  contract,  and  that  tbe 
court  erred  in  its  conclusion  of  law  that  the 
plaintiff  violated  his  contract,  and  that  the 
defendant  had  a  lawful  right  to  rescind  the 
same  on  his  part,  and  therefore  did  rescind 
it,  and  that  the  plaintiff  could  not  recover. 

The  Judgment,  therefore,  is  reversed,  and 
a  new  trial  is  granted.  Costs  awarded  to 
tlie  api)ellant 

AILSHIB  and  SULLIVAN,  JJ.,  concur. 


(inCaL  SM) 

In    n   DOMBBOWSKI'S  ESTATB. 
(L.  A.  8,117.) 

(Supreme  Court  of  California.    July  9,  1912.) 

1  Wilis  9  111*)— VAUniTY— Executiom. 

Under  Civ.  Code,  §  1276,  providing  that 
•n  wills  other  than  an  holographic  will  must 
be  subscribed  at  the  end  by  tbe  testator  him- 
self, or  by  some  person  in  his  presence  and 
Inr  his  direction,  and  sectioD  1278,  providing 
that  the  person  who  Babscril>es  the  testator's 
name  must  write  his  own  name  as  a  witness 
to  the  will,  but  that  a  failure  will  not  affect 
the  will's  validity,  the  subscription  of  the  tes- 


tatrix's name  by  another  without  the  addition 
of  the  witness'  name  is  a  valid  execution. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  fl  267-275;  Dec.  Dig.  (  111.*] 
2.  Wills  (S  111*)— Execution— Vauditt. 

Where  a  testatrix,  who  was  too  ill  to  sign 
her  own  name,  requested  one  present  to  at- 
tach ber  name  to  her  will,  and  ne  did  so,  and 
the  testatrix  added  her  marie  thereto,  her  in- 
tention being  to  execute  a  will,  the  execution 
of  a  signature  by  another  l>eing  suffident,  tlie 
execution  was  not  insufficient  because,  if  con- 
sidered as  a  signing  by  marli  there  was  no 
compliance  with  Civ.  Code,  {  14,  providing 
that,  where  a  subscription  is  by  mark,  tbe 
name  of  the  person  so  signing  is  to  be  written 
near  the  mark  by  one  wiio  writes  Ids  own  name 
as  witness. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  267-275;   Dec  Dig.  {  lU.*] 

8.  Wills  (|  111*)— Execution— Intention. 

Unless  made  with  the  intention  of  authen- 
ticating the  will,  no  subscription  or  signing  will 
constitute  a  valid  execution. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  ii  267-275;    Dec.  Dig.  {  111.*] 

4.  Wills  (f  423*)  —  Bscobd  —  Bxcitau  —  Er- 

While  Code  Civ.  Proc.  fS  1304,  1306,  re- 
quires executors  making  petition  for  the  pro- 
liate  of  a  will  to  make  proof  of  the  mailing  of 
notice  of  the  time  appointed  for  probate  to  ail 
others  named  as  executors,  a  recital,  in  the 
order  admitting  the  will  to  probate,  that  no- 
tice was  given  as  required  by  law,  sufficiently 
establishes  the  giving  of  notice  unless  the  rec- 
ord affirmatively  shows  such  recital  to  be  un- 
true. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  SI  1067, 1068,  1303;   Dec.  Dig.  {  423.*] 

5.  Appeal  and  Ebbob  (f  185*)  —  Pkesenta- 
TiON  OF  Grounds  of  Bkvikw  in  Coubt  Bb- 
LOW— Necessitt. 

The  appellate  court  will  not,  at  the  in- 
stance of  one  who  appeared  below  and  failed 
in  any  way  to  urge  his  objection,  review  the 
conclusions  of  the  trial  court  as  to  facts  es- 
sential to  its  jurisdiction,  concerning  which 
the  lower  court  is  vested  with  power  to  Ifear 
and  determine. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig,  {{  1166-1176,  1375;  Dec 
Dig.  f  185.*] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  N.  D.  Amot. 
Judge. 

Bol>ert  H.  Lovett  and  another  filed  a  pe^ 
titlon  for  tbe  probate  of  the  will  of  Fannie 
DombrowBki,  deceased,  which  was  contested 
by  Walter  Dombrowski  and  others.  From  a 
judgment  for  petitioners,  contestants  appeaL 
AflBrmed. 

Isidore  B.  DockweUer,  Walter  B.  Leeds, 
and  Bobert  B.  Murphey,  for  appellants.  P. 
W.  Thomson  and  Louis  W.  Myers,  for  re- 
spondents. 

SLOSS,  J.  Two  papers,  claimed  to  be,  re- 
spectively, tbe  will  and  the  codicil  thereto 
of  Fannie  Dombrowski,  deceased,  were  filed 
In  tbe  superior  court  of  Los  Angeles  county 
by  E.  B.  Studer,  who  petitioned  for  letters 
of  administration  with  tbe  will  annexed. 
Subsequently  a  petition  for  probate  and  for 
letters  testamentary  was  filed  by  Bobert  H 
Lovett  and  Joseph  W.  Maple,  two  of  tbe  per- 
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sons  named  as  executors.  Walter,  ESsa,  and 
Flora  Dombrowskl,  the  children  and  sole 
heirs  of  the  decedent,  filed  a  contest,  oppos- 
ing probate  on  the  ground  that  the  papers 
had  not  been  executed  as  required  by  the 
statutes  governing  the  execution  of  wills. 
Studer  dismissed  his  petition,  and  a  hearing 
was  had  on  the  contest  to  the  petition  of 
r»Tett  and  Maple.  The  findings  were  in  fav- 
or of  the  petitioners,  and  the  court,  on  June 
16,  1911,  made  its  Judgment  and  order,  ad- 
mitting the  alleged  will  and  codicil  to  pro- 
bate, and  granting  letters  testamentary  as 
prayed.  The  contestants  appeal  from  such 
Judgment  and  order,  and  from  an  order  de- 
nying their  motion  for  a  new  trial.  There 
is  also  an  appeal  from  an  order  made  June 
14,  1911,  dismissing  the  contest;  but  the  sub- 
stantial questions  Involved  are  presented  by 
the  other  appeals,  and  this  one  need  not  be 
separately  considered. 

The  will  was  dated  January  13,  1908,  the 
codicil  April  2,  1908.  Upon  these  dates  the 
decedent,  Fannie  Dombrowskl,  was  a  resident 
of  Peoria,  111.,  where  all  of  the  acts  which, 
as  respondents  claim,  constituted  an  execu- 
tion of  the  papers  as  testamentary  writings 
took  place.  Thereafter  Mrs.  Dombrowskl 
moved  to  the  county  of  Los  Angeles,  in  this 
state.  She  was  a  resident  of  .that  county 
at  the  date  of  her  death,  March  31, 1911,  and 
left  considerable  property  In  this  state. 

Except  for  a  minor  point,  to  be  mention- 
ed later,  the  due  execution  of  the  papers 
was  and  is  the  only  question  in  controversy 
between  the  parties.  It  is  conceded  on  all 
sides  that  this  question  must  be  decided  by 
reference  to  the  requirements  of  the  laws  of 
Oallfomia.    Civ.  Code,  §§  1285,  1376. 

The  evidence  shows  that  the  manner  of 
the  attempted  execution  was  substantially 
the  same  in  the  case  of  the  will  as  of  the 
codicil.  It  will  sufiBce,  therefore,  to  outline 
the  facts  surrounding  the  making  of  the 
will. 

There  were  three  subscribing  witnesses, 
each  of  whom  gave  testimony  by  deposition. 
The  document,  which  was  In  typewritten 
form,  was  declared  by  Mrs.  Dombrowskl  to 
be  her  will,  and  she  asked  the  three  witness- 
es to  sign  as  subscribing  witnesses,  which 
they  did.  Her  own  signature  (If  it  was  a 
signature)  bad  been  affixed,  in  the  presence 
of  the  witnesses,  as  follows:  She  was,  by 
reason  of  illness,  unable  at  the  time  to  write 
her  name,  and  requested  Mr.  Maple,  her  legal 
adviser,  and  one  of  the  persons  named  as 
executors,  to  write  her  name.  This  he  did, 
adding  the  words  "her  mark,"  as  follows: 
her 
"Fannie  Dombrowskl." 
mark 

Mrs.  Dombrowskl  made  a  cross  (X)  in  the 
space  left  between  her  given  name  and  her 
surname,  and  the  three  witnesses  signed 
the  attestation  clause,  and  also  signed  their 
names  under  the  words  "Witnesses  to  mark," 
which  had  also  been  written  by  Mr.  Maple. 


Mr.  Maple  did  not,  however,  write  liis  own 
name  on  the  paper  as  witness  or  otherwise. 
There  was  testimony  that  the  decedent  re- 
quested the  subscribing  witnesses  to  sign  as 
witnesses  to  her  mark,  as  well  as  to  become 
attesting  witnesses  to  the  will. 

[1-1]  Section  1276  of  the  CivU  Code  pro- 
vides, among  other  requisites  to  the  execa- 
tion  of  a  written  will,  other  than  holographic, 
that  "it  must  be  subscribed  at  the  end  there- 
of by  the  testator  himself,  or  some  person 
in  his  presence  and  by  his"  direction  must 
subscribe  his  name  thereto."  Section  1278 
provides  that  "a  person  who  subscribes  the 
testator's  name,  by  his  direction,  must  write 
his  own  name  as  a  witness  to  the  will.  But 
a  violation  of  this  section  does  not  affect  the 
validity  of  the  will."  Since  the  testimony 
shows  beyond  all  question  that  the  name  of 
the  testatrix  was  subscribed  by  Mr.  Maple 
In  her  presence  and  at  her  direction,  it  would 
seem  that  the  requirements  of  the  sections 
quoted  had  been  fully  met. 

But  the  appellants  argue  that  the  decedent 
did  not  intend  to  perform  the  testamentary 
act  by  having  her  name  written  by  another 
person ;  that  what  she  In  fact  undertook  to 
do  was  to  sign  her  name  by  mark;  that  such 
signing  was  incomplete  and  ineffectual  for 
want  of  compliance  with  the  requirement  of 
section  14  of  the  Civil  Code;  that,  where  a 
subscription  is  by  mark,  the  name  of  the 
person  so  signing  is  to  b«  written  near  the 
mark,  by  a  person  "who  writes  his  own  name 
as  a  witness."  Here,  as  has  been  stated,  the 
person  (Maple),  who  wrote  the  name  of  Mrs. 
Dombrowskl,  did  not  write  his  own  name  as 
witness.  While,  accordingly,  the  writing  of 
the  testatrix's  name  by  Maple  would  have 
been  sufficient,  if  nothing  more  had  been 
contemplated  or  done,  yet,  where  such  writ- 
ing was  merely  a  step  in  an  ineffectual  at- 
tempt to  sign  by  mark,  there  was,  it  ia  claim- 
ed, no  completed  subscription  by  either  meth- 
od. The  subscription  by  mark  was  defective 
for  want  of  the  signing  as  witness  by  the 
person  writing  the  name.  The  execution  was 
not  sufficient  under  section  1276,  because  the 
decedent  never  intended  that  the  writing  of 
her  name  by  Maple,  without  the  making  of 
her  mark,  should  complete  her  act  of  formal 
execution. 

The  argument  thus  advanced  rests  upon 
rather  refined  and  technical  reasoning.  The 
testatrix  unquestionably  Intended  to  execute 
a  will,  and  performed  certain  acta  in  order 
to  carry  out  this  Intent.  She  did  everything 
necessary,  under  the  statute,  to  a  valid  ex- 
ecution. Is  her  act  to  be  overthrown  be- 
cause, in  addition,  she  tried  to  do  something 
more?  All  that  was  done — the  direction  to 
Uaple  to  write  her  name,  his  writing  of  it, 
the  making  of  a  mark — ^taken  together,  form- 
ed a  single  transHctlon,  every  part  of  which 
was  influenced  by  the  one  intent  of  execut- 
ing a  will.  To  say  that  the  decedent  intend- 
ed to  sign  by  mark,  rather  than  under  sec- 
tion 1276,  is  to  lose  sight  of  the  real  nature 
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of  her  acts.  What  she  Intended  was  to  ex- 
ecute a  will.  No  doubt  she  thought  that  all 
of  the  acts  performed  were  necessary,  or  at 
least  proper  parts  of  a  valid  execution.  But 
tbere  is  no  good  ground  for  saying  that  she 
intended  that  one  of  them,  rather  than  an- 
other, shoald  accomplish  the  desired  end. 
Her  intent  was  to  carry  out  and  authenticate 
her  testamentary  purpose  by  means  of  all 
these  acts. ,  The  essential  facts  are  that  she 
did  everything  which  she  designed  to  do  In 
executing  her  will,  and  that  what  she  did 
iDcluded  the  formalities  required  by  the  stat- 
nte  for  snch  execution.  This  being  so,  the 
validity  of  that  which  was  rightly  done  is 
not  affected  by  the  circumstance  that  she 
may  have  entertained  and  acted  upon  the 
belief  that  something  more  was  needed. 

The  cases  cited  by  appellants  are  not  in 
conflict  with  these  views.  The  one  which 
comes  nearest  to  supporting  their  position  is 
Main  V.  Ryder,  84  Pa.  217.  There  Daniel 
Miner,  the  maimer  of  the  alleged  will,  direct- 
ed one  Thorpe  to  write  his  name,  which  was 
done  in  the  manner  here  employed;  that  is 
to  say,  by  leaving  a  space  between  the  words 
"Daniel"  and  "Miner,"  and  writing  the  words 
"his"  and  "mark"  over  and  under,  respec- 
tively, such  words.  The  court  held  that  if 
the  testator  had  "directed  bis  name  to  be 
written  with  the  view  of  adding  his  marli, 
and  tbos  making  his  signature,"  and  had  not 
In  fact  added  his  mark,  there  would  have 
been  no  sufficient  execution  of  the  will.  This 
was  pat  on  the  ground  that  what  was  done, 
in  the  case  supposed,  was  not  intended,  as  a 
full  execution  of  the  will.  The  correctness  of 
this  holding  may  well  be  conceded  without 
affecting  the  soundness  of  the  finding  in  the 
case  at  bar  that  the  will  of  Mrs.  Dombrow- 
skl  was  duly  executed.  There  the  acts  In- 
tended to  operate  as  a  subscription  of  the 
will  were  never  completed.  Here,  however, 
all  that  was  contemplated  was  done.  The 
testatrix  Intended  to  complete  a  valid  ex- 
ecution by  means  of  acts  all  of  which  were 
in  fact  done.  Robertson  v.  Hill,  127  Ga. 
175,  56  S.  E.  289,  also  cited  by  appellants, 
goes  no  further  than  Main  v.  Ryder. 

No  doubt  a  subscription  or  signing  of  any 
kind  will  not  constitute  a  valid  execution  of 
a  will  unless  made  with  the  intention,  on 
the  part  of  the  testator,  of  finally  and  com- 
pletely authenticating  the  will.  The  prin- 
ciple is  well  applied  in  such  cases  as  Ever- 
hart  V.  Everhart  (C.  C.)  34  Fed.  82,  where 
the  alleged  testator  attempted  to  sign  a  will, 
but  succeeded  only  in  making  a  small  mark 
or  scratch,  which,  apparently,  he  did  not  in- 
tend as  a  substitute  for  a  complete  signature, 
0t  Plate's  Estate,  148  Pa.  55,  23  Atl.  1038,  33 
Am.  St.  Rep.  805,  where  the  decedent,  un- 
dertaking to  sign  his  name,  stopped  after 
making  one  stroke,  saying,  "I  can't  sign  it- 
now,"  or  Waller  v.  Waller,  1  Grat.  (Va.) 
454,  42  Am.  Dec.  564,  where  the  name  of  the 
alleged  testator  was  written  by  him  in  the 


body  of  the  (holographic)  will,  but  there  was 
nothing  written  in  a  blank  evidently  left  at 
the  bottom  for  signature.  But  none  of  these 
cases,  nor  any  other  cited  by  appellants,  lays 
down  a  rule  that  would  justify  the  holding 
that  the  will  here  in  question  was  not  prop- 
erly executed. 

So  far.  as  authority  in  this  state  goes,  the 
decisions,  although  made  in  cases  not  exactly 
like  the  one  before  us,  are  distinctly  favor- 
able to  the  position  of  the  respondents.  In 
Estate  of  Toomes,  64  Cal.  509,  35  Am.  Rep. 
83,  the  signature  was  similar  to  that  here 
made;  the  testatrix  making  her  mark.  The 
person  who  wrote  her  name  signed  as  a  wit- 
ness to  .the  will,  but  not  otherwise.  This 
was  held  to  be  sufficient  notwithstanding  the 
objection  that  the  party  who  wrote  the  name 
of  the  testatrix  should  have  signed  his  name 
"as  a  part  of  the  signature."  Section  1278 
of  the  Civil  Code  is  quoted  in  support  of  the 
court's  conclusion.  In  the  case  just  cited, 
the  party  who  wrote  the  name  of  the  testa- 
trix did  witness  the  will,  and  to  this  extent 
the  case  difters  in  its  facts  from  the  one  be- 
fore us.  The  Toomes  Case  is,  however,  re- 
lied upon  as  authority  in  Estate  of  Langan, 
74  Cal.  353,  16  Pac.  188,  where  the  Jury 
found  that  the  name  of  the  testatrix  was 
signed  to  the  will  by  another  person  in  her 
presence  and  at  her  request,  and  also  that 
the  person  who  so  signed  her  name  did  not 
write  his  own  name  near  her  signature  as 
a  witness  to  said  signature.  It  was  held 
that  the  latter  finding  was  immaterial.  The 
report  of  the  case  is  brief,  and  does  not  fully 
disclose  the  facts.  It  appears,  however,  from 
the  transcript,  that  the  signature  included 
a  mark  made  by  the  testatrix. 

We  have  assumed,  in  the  foregoing  discus- 
sion, that  the  undisputed  evidence  shows,  as 
appellants  contend,  that  the  decedent  con- 
templated making  her  mark  when  she  direct- 
ed the  writing  of  her  name,  and  that  she  did 
not  Intend  that  execution  should  be  complete 
until  all  of  the  acts — the  writing  of  her 
name  by  Maple,  the  making  of  a  mark  by 
herself,  and  the  witnessing  of  her  mark  by 
the  three  who  did  witness  It — should  be  ac- 
complished. We  have  also  assumed  that  the 
provision  of  section  14,  requiring  one  who 
writes  the  name  of  a  person  signing  by  mark 
to  write  his  own  name,  is  applicable  to  the 
execution  of  wills.  Both  points  are  disput- 
ed by  the  respondents,  but  we  think  it  un- 
necessary to  express  an  opinion  upon  either. 
We  prefer  to  rest  our  decision  on  the  broad 
proposition  that  there  is  a  valid  execution 
where  a  person  undertaking  to  make  a  will 
has  done  certain  acts  with  the  intention  of 
thereby  executing  his  will,  leaving  undone 
nothing  which  he  undertook  to  do  to  carry 
out  that  Intention,  and  the  acts  done  include 
everything  necessary,  under  our  statutes,  to 
the  execution  of  a  will. 

[4]  The  appellants  make  the  further  point 
that  the  court  was  without  Jurisdiction  to 
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bear  fhe  petition  for  probate,  becanae  tbe 
petitioners  bad  failed  to  make  proof  of  mail- 
ing of  notice  of  time  appointed  for  probate 
to  three  persons  named  as  coexecutors  of  tbe 
petitioners  and  not  Joining  In  tbe  petition. 
Code  ClT.  Proc.  §i  1304,  1306.  But  the  record 
does  not  support  the  contention.  The  order 
admitting  the  will  and  codicil  to  probate  re- 
cites that  tbe  petition  "was  duly  set  for  the 
31st  day  of  May,  1911,  and  that  notice  of 
said  bearing  has  been  duly  given  as  requir- 
ed by  law.  •  •  • "  This  recital  of  tbe  giv- 
ing of  notice  Is  sufiSclent  to  establish  tbe 
truth  of  the  fact  recited,  unless  the  record 
aflarmatirely  shows  that  the  recital  la  un- 
true.   It  does  not  so  show. 

[{}  Tbe  appellants  rely  upon  the  ftict  tbat 
no  proof  of  notice  is  contained  in  the  bill 
of  exceptions  and  that  the  bill  states,  at  tbe 
outset,  that  "tbe  foregoing  proceedings,  and 
none  other,  were  had  and  taken."  But  it  is 
apparent  from  the  Introduction  and  tbe  spec- 
ifications of  insufficiency  of  evidence  con- 
tained In  the  bill  that  it  was  designed  merely 
to  present  for  review  the  correctness  of  tbe 
findings  of  tbe  court  with  respect  to  the  is- 
sues raised  by  tbe  petition  for  probate,  tbe 
contest,  and  the  answer  thereto.  The  bear- 
ing was  had  on  the  merits,  without  any  sug- 
gestion being  made  tbat  the  court  had  not 
acquired  Jurisdiction.  Under  these  circum- 
stances, it  cannot  fairly  be  said  that  the 
record  affirmatively  shows  a  want  of  proof 
of  tbe  notice  required  by  tbe  code.  On  tbe 
contrary,  It  indicates  plainly  tbat  there  was 
no  question,  in  tbe  court  below,  of  tbe  suf- 
ficiency of  tbe  steps  required  to  give  tbe 
court  authority  to  proceed.  As  was  aaid  in 
Estate  of  Latour,  140  Cal.  414,  425,  73  Pac. 
1070,  1074:  "This  court  will  not  upon  ap- 
peal review  tbe  conclusions  of  a  trial  court 
as  to  facts  essential  to  its  Jurisdiction,  con- 
cerning which  such  court  was  vested  with 
the  power  to  bear  and  determine,  at  the 
instance  of  a  party  who  has  appeared  in  that 
court  in  tbe  action  or  proceeding,  and  has 
omitted  there  to  in  any  way  urge  his  objec- 
tion, but  has  proceeded  therein  upon  the  the- 
ory that  tbe  court  bad  Jurisdiction." 

The  Judgment  and  tbe  orders  appealed 
from  are  affirmed. 

We  concur :  ANGELLOTTI,  J. ;  SHAW,  J. 


\Ua  Cal.  276) 

H.  K.  MULFORD  CO.  v.  CURRY,  Secretary 

of  State.    (S.  P.  6,565.) 

(Supreme  Court  of  California.     July  8,  1912. 

Rehearing  Denied  Aug.  2,  1912.) 

L  COMMBBCE   (§  69*)— Interstate  Commerce 
— Statk  Interference — Fobeion  Cobpora- 
'     TI0N8— License  Tax. 

Civ.  Code,  {  409.  and   Pol.  Code,  |  416, 
subd.  4,  so  far  as  they  provide  an  annual  li- 
cense tax  to  be  paid  by  corporations,  domestic 
and  foreign,  in  accordance  with  the  amount  of 
'  their  capital  stock,  for  tbe  right  to  do  business 


in  California,  are  an  Illegal  Interference  with 
interstate  commerce,  and,  so  far  as  they  relate 
to  corporations,  whether  domestic  or  foreign, 
doing  an  interstate  business,  though  also  doing 
intrastate  business,  are  invalid. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  {{  113-118;   Dec.  Dig.  {  69.»] 

2.  Cohmebce  (I  IS*)— Interstate  Commebcx 
—  State   Control   of  Foreign   Cobpoba- 

TIONS. 

The  power  of  the  state  to  preacrit>e  the 
terms  un^jr  which  a  foreign  corporation  may 
engage  in  intrastate  business  is  subject  to  the 
limitation  that,  where  such  foreign  corporation 
is  engaged  in  interstate,  as  well  as  intrastate, 
business,  no  such  term,  condition,  or  require- 
ment will  be  constitutional,  if  it  imposes  a 
burden  on  tbe  interstate  business,  whatever  its 
name  or  form. 

[Ed.  Note. — For  other  cases,  see  Commerce^ 
Cent  Dig.  {  7;    Dec.  Dig.  S  13.*] 

3.  Constitutional  Law  (!g  287,  230*)— Com- 
merce (S  69*)  —  Equal  Protection  —  Du* 
Process  of  Law — Foreign  Corporations— 
License  ob  Privilege  Tax. 

A  license  or  privilege  tax  imposed  on  for- 
eign corporations  doing  both  interstate  and 
intrastate  business,  based  on  the  total  capital 
or  the  total  capital  stock  of  such  corporations, 
without  just  relation  to  the  proportion  which 
the  capital  or  capital  stock  used  in  the  state 
bears  to  the  whole  capital  or  capital  stock, 
though  in  terms  declared  to  be  directed  solely 
to  the  intrastate  business  of  the  corporation, 
is  unconstitutional,  as  a  violation  of  the  equal 
protection  and  due  process  of  law  clauses  of 
the  fourteenth  amendment  of  the  federal  Con- 
stitution, as  an  effort  to  tax  the  property  of 
citizens  of  the  United  States  situated  beyond 
the  jurisdiction  of  the  taxing  power. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent.  Die.  H  831,  905,  687;  Dec 
Dig..H  287,  230;*  Commerce,  Cent  Dig.  U 
113-118;   Dec  Dig.  {  60.*J 

4.  Corporations  (i  631*)  —  Fobeion  Cobpo- 
bations— Powers. 

A  corporation,  unless  expressly  forbidden, 
may  acquire  rights  of  contract  and  property 
in  a  foreign  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  iS  2489-2494,  2528;  Dec  Dig.  | 
631.*] 

5.  Corporations  (|  636*)  —  Fobeiok  Cobpo- 
bations— Regulation. 

A  state  may  absolutely  exclude  a  foreign 
corporation  not  engaged  in  interstate  com- 
merce, but  which  proposes  solely  to  engage  in 
domestic  business,  from  doing  such  business 
within  its  limits,  and  so  may  impose  terms  and 
conditions  on  which  alone  such  business  may 
be  commenced  within  its  limits,  provided  no 
unconstitutional  condition  is  made  a  part  of 
any  actual  agreement. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  {{  2505-2509;  Dec.  Dig.  |  636.*] 

6.  Constitutional  Law  (|  92*)  —  Corpora- 
tions (S  636*)  —  Foreign  Cobpobations — 
Exclusion. 

When  a  foreign  corporation  has  once  en- 
gaged in  domestic  business  within  the  state,  the 
state  may  not  thereafter  exercise  its  powers  of 
exclusion  or  regulation  to  the  destruction  of  the 
corporation's  property  or  its  vested  constitu- 
tional rights. 

[Ed.  Note. — ^For  other  cases,  see  Constltn- 
tional  Law.  Cent  Dig.  S{  174,  175,  178-180, 
225,  227;  Dec.  Dig.  (  92;*  Corporations,  Gent 
Dig.  {{  2505-2509;   Dec.  Dig.  i  036.*] 


*Wor  ottMT  case*  sea  mat  topic  and  section  NUMBER  In  Dec.  Ols.  ft  Am.  Dig.  Key  No.  SerlM  A  Bap'r  IndexM 
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7.  COWORATIOWS    (I     «B7*)— CONSTITUTIONAX 
IxAW    (^287*)— FOBEIQN    COBPOBATIOKS— la- 

Ca».  Code,  I  409,  and  Pol.  Code.  |  416,, 
■ubd.  4,  in  so  far  as  they  attempt  to  Impose  a 
license  tax  on  foreign  corporations,  graduated 
according  to  the  amount  of  the  corporations 
capital  stock,  whether  invested  and  used  in  its 
business  within  the  state  or  elsewhere,  is  un- 
conatitational,  as  depriving  the  corporation  ot 
its  property  without  due  process  of  law,  since 
the  state  has  no  power  to  tar  property  per- 
manently located  beyond  its  limits. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec  Dig.   i  637;*    Constitutional  Law,   Cent 
ml  SS  831,  905;   Dec  Dig.  i  287.*] 
a.  CoBPORATiORS  (I  637*)— Commerce  (S  69«) 

—  FOftEION    COBPOBATIONS  —  REGULATION  — 
FlIJNQ    ABT1CLE8.  .        . 

Civ.  Code,  |  408,  requiring  foreign  corpo- 
tationa,  before  doing  business  within  the  istate, 
to  61e  a  certified  copy  of  their  articles  yitb 
the  Secretary  of  State,  is  a  reasonable  and 
proper  requirement,  not  in  restraint  of  inter- 
state commerce,  and  is  therefore  valid. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Dec.  Dig.  I  637  ;*  Commerce,  Cent  Dig. 
H  113-118;    Dec  Dig.  i  69.*] 

In  'Bank.  Mandamus  by  the  H.  K.  Mul- 
ford  Company  against  0.  F.  Curry,  Secretary 
of  State.     Mandate  issued  as  prayed. 

Hlllyer,  Stringham  &  O'Brien,  for  peti- 
tioner. D.  S.  Webb,  Atty.  Gen.,  and  R.  O. 
Van  Fleet,  Deputy  Atty.  Gen.,  for  respondent 

HENSHAW,  J.  This  Is  an  original  peti- 
tion addressed  to  this  court  for  a  writ  of 
mandate,  requiring  the  Secretary  of  State  to 
receive  and  file  a  certain  document  tendered 
to  blm  by  petitioner,  designating  and  ap- 
pointing one  F.  L.  Clark  as  agent  of  peti- 
tioner upon  whom  process  affecting  peti- 
tioner may  be  served.  Respondent  refused 
to  accept  and  file  the  tendered  document, 
basing  his  refusal  upon  the  declination  of 
petitioner  to  tender  therewith  for  filing  a 
certified  copy  of  Its  articles  of  Incorporation, 
and  to  pay  the  fee  prescribed  by  section  409 
of  the  Civil  Code,  which  last-named  section 
Is  as  follows:  "For  filing  and  Issuing  a  cer- 
tified copy  as  required  In  section  four  hun- 
dred and  eight  of  this  Code,  corporations 
formed  nnder  the  laws  of  another  state,  or 
of  a  territory,  or  of  a  foreign  country,  must 
pay  the  same  fees  as  are  paid  by  corpora- 
tions formed  under  the  laws  of  this  state." 

The  fees  herein  referred  to  are  fixed  by 
section  416  of  the  Political  Code  which  de- 
clares: "The  Secretary  of  State,  for  services 
performed  in  his  office,  must  charge  and  col- 
lect the  following  fees:  *  •  •  4.  For  fil- 
ing articles  of  Incorporation,  if  the  capital 
stock  amounts  to  twenty-five  thousand  dol- 
lars or  less,  fifteen  dollars;  if  the  capital 
stock  amounts  to  over  twenty-five  thousand 
dollars,  and  not  over  seventy-five  thousand 
dollars,  twenty-five  dollars;  If  the  capital 
stock  amounts  to  over  seventy-five  thousand 
dollars,  and  not  over  two  hundred  thousand 
dollars,    fifty   dollars;    if  the   capital   stock 


amounts  to  over  two  hnndred  thousand  dol- 
lars, and  not  over  five  hundred  thousand 
dollars,  seventy -five  dollars;  It  the  capital 
stock  Is  over  five  hundred  thousand  dollars, 
and  not  over  one  million  dollars,  one  hun- 
dred dollars;  If  the  capital  stock  is  over 
one  million  dollars,  fifty  dollars  additional 
for  every  five  hundred  thousand  dollars  or 
fraction  thereof  of  capital  stock  over  and 
above  one  million  dollars,"  etc. 

Having  further  relation  to  the  matter  is 
an  act  entitled  "An  act  relating  to  revenue 
and  taxation,  providing  fOr  a  license  tax  up- 
on corporations,  and  maldng  an  appropria- 
tion for  the  purpose  of  carrying  out  the  ob- 
jects of  this  act"     Section  2  of  this  act 
declares  as  follows:    "It  shall  be  the  duty 
of  every  corporation.  Incorporated  under  the 
laws  of  this  state,  and  of  every  foreign  cor- 
poration now  doing  business,  or  which  shall 
hereafter  engage  in  business  In  this  state,  to 
procure  annually  from  the  Secretary  of  State 
a  license  authorizing  the  transaction  of  such 
bustuess  in  this  state,  and  shall  pay  there- 
for a  license  tax  as  follows:   When  the  au- 
thorized capital  stock  of  the  corporation  does 
not  exceed  ten  thousand  dollars  ($10,000)  the 
tax  shall  be  ten  dollars  ($10);  when  the  au- 
thorized capital  stock  exceeds  ten  thousand 
dollars  ($10,000)  but  does  not  exceed  twenty 
thousand  dollars  ($20,000)  the  tax  shall  be 
fifteen  dollars  ($15);    when  the  authorized 
capital  stock  exceeds  twenty  thousand  dol- 
lars ($20,000)  but  does  not  exceed  fifty  thou- 
sand dollars  ($50,000)  the  tax  shall  be  twenty, 
dollars   ($20);    when   the  authorized  capital 
stock   exceeds   fifty    thousand   dollars   ($50,- 
000)  but  does  not  exceed  one  hundred  thou- 
sand   dollars    ($100,000)    the    tax    shall    be 
twenty-five  dollars  ($25);   when  the  author- 
ized capital  stock  exceeds  one  hundred  thou- 
sand dollars  ($100,000)  but  does  not  exceed 
two    hundred    and    fifty    thousand    dollars 
($250,000)  the  tax  shall  be  fifty  dollars  ($50); 
when  the  authorized   capital   stock   exceeds 
two    hundred    and    fifty    thousand    dollars 
($250,000)  but  does  not  exceed  five  hundred 
thousand  dollars  ($500,000)  the  tax  shall  be 
seventy-five  dollars  ($75) ;    when  the  author- 
ized capital  stock  exceeds  five  hundred  thou- . 
sand  dollars  ($500,000)  but  does  not  exceed 
two  million  dollars  4$2,000,000)  the  tax  shaU 
be  one  hundred  dollars  ($100);   when  the  au- 
thorized capital   stock   exceeds   two   million 
dollars  ($2,000,000)  but  does,  not  exceed  five 
million  dollars  ($5,000,000)  the  tax  shall  be 
two  hundred  dollars  ($200);    when  the  au- 
thorized  capital   stock   exceeds   five   million 
dollars  ($5,000,000)  the  tax  shall  be  two  hun- 
dred and  fifty  dollars  ($250).    *  ■  •    •    The 
license  tax  or  fee  hereby  provided  authorizes 
the  corporation  to  transact  its  business  dur- 
ing '  the  year  or  for  any  fractional  part  of 
such  year  In  which  such  license  tax  or  fee 
is  paid."    Stats.  1905,  p.  493,  as  amended  by 
St  1909,  p.  4S8,  i  1. 
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Tbe  nncontroyerted  showing  la  that  the  pe- 
titioner is  a  foreign  corporation,  duly  or- 
ganized and  existing  under  the  laws  of  the 
state  of  Pennsylvania.  It  has  an  author- 
ized and  issued  capital  stock  of  $1,000,000, 
and  was  organized  for  and  is  engaged  in  the 
business  of  manufacturing  and  selling  tab- 
lets, pills,  triturates,  fluid  extracts,  etc.  It 
was  so  engaged  within  tbe  state  of  Califor- 
nia before  the  passage  of  the  license  law 
above  quoted.  Its  principal  place  of  business 
is  in  Pbiladelphia,  Pa.  It  maintains  branch 
houses  In  the  principal  cities  of  many  other 
states,  including  the  city  of  San  Francisco, 
state  of  California.  It  maintains  Its  plant 
and  laboratory  in  Philadelphia,  and  sells  its 
products  in  each  and  all  of  the  various  states 
and  territories  of  the  United  States.  It  has 
maintained  an  agency  in  the  state  of  Cali- 
fornia, for  the  purpose  of  receiving,  and  fill- 
ing orders  for  articles  of  its  own  manufac- 
ture, at  all  times  since  the  1st  day  of  De- 
cember, 1908;  and  from  its  place  of  busi- 
ness at  San  Franciso,  California,  it  ships 
goods  upon  orders  received  from  the  states 
of  Oregon,  Nevada,  and  Arizona.  By  section 
405  of  the  Civil  Code,  every  foreign  corpora- 
tion must,  as  this  petitioner  attempted  to 
do,  file  in  the  office  of  the  Secretary  of  State 
the  "designation  of  some  person  residing 
within  the  state  upon  whom  process  issued 
by  authority  of  or  under  any  law  of  this 
state  may  be  served."  By  section  406  of  the 
same  Code,  no  foreign  corporation  can 
"maintain  or  defend  any  action  or  proceed- 
ing in  any  court  of  this  state  until  the  cor- 
poration has  complied  with  tlie  provisions" 
of  section  405  of  the  Civil  Code. 

By  section  15  of  article  12  of  the  Constitu- 
tion of  this  state,  it  is  declared  that  "no 
corporation  organized  outside  the  limits  of 
this  state  shall  I>e  allowed  to  transact  busi- 
ness within  this  state  under  more  favorable 
conditions  than  are  prescribed  by  law  to 
:iimilar  corporations  organized  under  the 
laws  of  this  state."  Petitioner's  contention 
Is  that  as  to  it,  a  foreign  corporation,  tbe 
exaction  of  these  license  taxes  is  tbe  imposi- 
tion of  a  direct  burden  upon  Its  interstate 
commerce.  In  violation  o(  tbe  commerce 
clause  of  the  Constitution  of  the  United 
States.    Const.  U.  S.  art.  1,  {  8,  subd.  3. 

[1]  This  court  is  forced  to  the  conclusion 
that  upon  the  authority  of  Western  Union  Tel- 
egraph Co.  V.  Kansas,  216  U.  S.  1,  30  Sup. 
Ct  190,  54  L.  Ed.  355,  Pullman  Co.  v.  Kan- 
sas, 216  U.  S.  56,  30  Sup.  Ct.  232,  54  L.  Ed. 
378,  and  Ludwlg  v.  Western  Union  Telegraph 
Co.,  216  U.  S.  146,  30  Sup.  Ct.  280,  54  L.  Ed. 
423,  this  contention  must  be  upheld.  Tbe 
consequences  which  follow  this  conclusion 
have  not  been  overlooked.  They  are  far 
reaching  and  serious,  affecting  to  no  incon- 
siderable extent  the  revenue  and  the  revenue 
laws  of  this  state.  The  decisions  of  the  Su- 
preme Court  of  the  United  States  in  the  last- 
cited  cases  were  rendered  by  a  bare  major- 


ity of  a  sharply  divided  court  Tbe  decision 
of  tbe  case  at  bar  was  deliberately  delayed 
to  note  whether  any  recession  from  tbe 
views  expressed  In  these  cases  would  follow 
from  tbe  change  in  the  personnel  of  tbe 
court.  No  such  recession,  however,  has  fol- 
lowed, and,  indeed,  the  Supreme  Court  of  tbe 
United  States  as  a  body  has  acquiesced  In 
and  accepted  these  decisions,  as  is  shown  by 
Atchison,  Topeka  &  Santa  F6  R.  R.  Co.  v. 
Timothy  O'Connor,  223  U.  S.  280,  32  Sup. 
Ct  216,  56  L.  Ed.  436,  decided  February  9. 
1912,  where  Justice  Holmes,  who  wrote  tbe 
dissenting  opinions  in  the  earlier  cases,  de- 
livered tbe  opinion  of  tbe  undivided  court 
based  upon  and  in  affirmance  of  those  ear- 
lier cases. 

[},  S]  The  principle  of  those  decisions  may 
be  briefly  stated.  The  admitted  power  of 
the  state  to  regulate  and  prescribe  terms  un- 
der which  a  foreign  corporation  may  engage 
in  intrastate  or  domestic  business  is  sub- 
ject to  this  limitation  that  where  such  for- 
eign corporation  is  engaged  in  interstate,  as 
well  as  intrastate,  business,  no  such  term, 
condition,  or  requirement  will  be  constitu- 
tional, if  it  imposes  any  burden  upon  the 
interstate  business  of  such  corporation,  what- 
ever be  its  name  or  form.  A  license  or  priv- 
ilege tax  for  the  conduct  of  such  intrastate 
business,  based  upon  the  total  capital  or  tbe 
total  capital  stock  of  such  corporation,  with- 
out just  relation  to  the  proportion  which  tbe 
capital  or  tbe  capital  stock  used  in  the  state 
bears  to  the  whole  capital  or  capital  stock, 
though  in  terms  declared  to  be  directed  sole- 
ly to  the  Intrastate  business  of  such  corpora- 
tion, is  unconstitutional  and  void,  (a)  as  be- 
ing in  violation  of  the  commerce  clause  of 
tbe  Constitution  by  the  imposition  of  an 
illegal  burden  upon  interstate  commerce,  and 
(b)  because  violative  of  the  fourteenth  amend- 
ment of  tbe  Constitution  and  its  equal  pro- 
tection and  due  process  of  law  clause,  as  an 
effort  to  tax  the  property  of  citizens  of  tbe 
United  States,  which  property  is  situated  be- 
yond tbe  jurisdiction  of  tbe  taxing  state, 
and  is  not  amenable  to  its  revenue  laws. 

The  minutest  investigation  and  tbe  most 
careful  consideration  fail  to  disclose  any 
ground  upon  which  the  case  here  at  bar  may 
be  dintinguished  from  those  cited.  The  le- 
gal parallelism  between  this  case  and  that  of 
liUdwig  V.  Western  Union  Telegraph  Co., 
supra,  is  perfect  Both  corporations  were 
engaged  in  inter  as  well  as  intra  state  busi- 
ness. Both  were  so  engaged  before  the  pas- 
sage of  the  excise  law  in  question.  The  Ar- 
kansas law  required  every  foreign  corpora- 
tion now  or  hereafter  doing  business  in  the 
state  to  flle  a  copy  of  its  articles  of  incor- 
poration, etc.,  and  to  pay  for  the  fliing  of 
such  articles  "a  fee  of  $25  where  the  capital 
stock  is  $50,000  or  under;  $75  where  tbe  cap- 
ital stock  is  over  $50,000  and  not  more  than 
$100,000;  and  $25  additional  for  each  $100,- 
000  of  capital  stock."     Laws  Ark.  1907,  p. 
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746,  {  3.  A  foreign  corporation  falling  to 
comply  with  tbe  provisions  of  the  act  was 
forbidden  to  do  any  business  In  tbe  state, 
and  was  subjected  to  fine.  The  Supreme 
Court  of  the  United  States,  first  meeting  the 
argument  that  the  statute  should  be  constru- 
ed as  applying  only  to  the  intrastate  busi- 
ness of  foreign  corporations,  declared.  In  ef- 
fect, that  when  such  a  question  was  present- 
ed its  ultimate'  determination  would  always 
r«8t  with  that  court  which  would  of  and  for 
itself  determine  the  meaning  of  such  statutes 
solely  from  wliat  it  should  conclude  would 
be  their  oi>eration  and  ettect.  It  construed 
the  provision  of  the  statute  before  it  to  mean 
that,  upon  a  failure  of  a  foreign  corporation 
to  comply  with  the  provisions  of  the  act, 
such  a  corporation  should  l>e  forbidden  to  do 
nny  business  within  tbe  state,  interstate  as 
well  as  Intrastate.  Then,  laying  this  con- 
struction aside,  it  declared  that,  if  the  provi- 
sions of  the  act  were  held  to  apply  solely  to 
the  intrastate  business  of  such  corporations, 
the  provisions  were  unconstitutional  and 
void  for  the  reasons  above  given;  the  court 
saying:  "The  capital  stock  of  the  company 
represents,  we  repeat,  aU  its  business,  prop- 
erty, and  Interests  throughout  the  United 
States  and  foreign  countries,  and  the  re- 
quirement that  the  company,  engaged  in  in- 
terstate business,  may  continue  to  do  a  local 
business  in  Arkansas,  and  escape  the  heavy 
penalties  prescribed,  must  pay  a  given 
amoimt  (In  this  case  $25,050),  based  on  all 
its  capital  stock,  merely  for  filing  its  articles 
of  incorporation  with  the  Secretary  of  State, 
is,  in  effect,  a  direct  burden  and  tax  on  its 
interstate  business,  as  well  as  on  its  proper- 
ty outside  of  the  state.  The  case  cannot  be 
distinguished  In  principle  from  Western  Un- 
ion Telegraph  Co.  v.  Kansas,  ante,  216  U.  S. 
1,  30  Sup.  Ct  190,  54  L.  Ed.  355,  and  Pull- 
man Company  v.  Kansas,  ante,  216  U.  S.  56, 
30  Sup.  Ct.  232,  54  L.  Ed.  378,  recently  de- 
cided. The  difference  in  the  wording  of  the 
Kansas  and  Arkansas  statutes  cannot  take 
tbe  present  case  out  of  the  ruling  of  the  for- 
mer cases.  On  the  authority  of  the  Kansas 
cases,  and  for  the  reasons  stated  in  the  opin- 
ions therein,  we  hold  the  statute  in  question 
to  he  unconstitutional  and  void,  as  illegally 
burdening  interstate  commerce  and  imposing 
a  tax  on  property  beyond  the  Jurisdiction  of 
the  state." 

The  parallelism  between  this  case  and  tbe 
case  at  bar  is,  we  repeat,  so  perfect  as  to 
render  futile  any  attempt  to  distinguish 
tbem,  and  thus  to  save  the  California  laws. 
This  court  is  alive  to  the  difficulties  which 
the  Supreme  Court  of  the  United  States  has 
frequently  adverted  to,  and  which  arise  from 
the.  complexity  of  state  laws  that,  with  or 
without  design,  trespass  upon  the  reserved 
rights  of  the  United  States  in  its  control  of 
foreign  and  interstate  commerce.  It  has  full 
appreciation  of  the  significance  of  the  lan- 
guage of  Chief  Justice  Marshall,  in  Brown 


V.  Maryland,  12  Wheat.  419,  «  L.  Ed.  678: 
"It  may  be  doubted  whether  any  of  the  evils 
proceeding  from  the  feebleness  of  the  federal 
government  contributed  more  to  that  great 
resolution  which  introduced  the  present  sys- 
tem than  the  deep  and  general  conviction, 
that  commerce  ought  to  be  regulated  by  Con- 
gress. It  is  not,  therefore,  matter  of  surprise 
that  the  grant  should  be  as  extensive  as  the 
mischief,  and  should  comprehend  all  foreign 
commerce,  and  all  commerce  among  the 
states.  To  construe  the  power  so  as  to  Im- 
pair its  efficacy  would  tend  to  defeat  an  ob- 
ject, in  the  attainment  of  which  the  Ameri- 
can public  took,  and  Justly  took,  that  strong 
Interest  which  arose  from  a  full  conviction 
of  its  necessity."  It  Is  Just  and  right  that 
the  Supreme  Court  of  the  United  States 
should  sit  as  an  ever  watchful  Warden  of 
the  Marches  to  repel  either  unintentional 
trespass  or  deliberate  invasion  upon  tills 
most  important  domain.  It  is  but  natural, 
too,  that  in  the  multitude  of  forms  in  which 
tbe  question  arises,  and  in  the  multitude  of 
cases  through  which  it  is  presented,  apparent 
inconsistencies  of  expression  should  be 
found,  and  minds  should  differ  over  the  ques- 
tion whether  any  given  state  law  does  in 
effect  exceed  the  powers  of  the  state  and  in- 
vade the  domain  reserved  exclusively  to  fed- 
eral control.  But  over  one  question  there 
can  be  no  doubt  tliat  in  all  this  multitude  of 
cases  there  is  an  absolute  unanimity  in  tbe 
principle  declared,  namely,  tbat  the  state  is 
without  power  to  Impose  any  burden  or  reg- 
ulation on  Interstate  commerce  "in  a  rela- 
tively immediate  way."  Galveston,  etc.,  Ry. 
Co.  V.  Texas,  210  U.  S.  217,  28  Sup.  Ct.  638, 
52  L.  Ed.  1031.  So  much  we  think  it  prop- 
er to  say,  in  view  of  our  further  duty  in 
pointing  out  for  future  legislative  action  the 
limitations  upon  the  power  of  the  state  in 
dealing  with  foreign  corporations. 

[4-6]  The  limitations  upon  the  power  of 
the  state  to  forbid  a  corporation  from  doing 
a  domestic  business  within  its  borders,  or  to 
regulate  tbe  conduct  of  that  business,  may  be 
thus  summarized :  A  corporation,  unless  ex- 
pressly forbidden  so  to  do,  may  acquire 
rifbts  of  contract  and  property  In  a  foreign 
Jurisdiction.  A  state,  however,  may  exclude 
absolutely  a  foreign  corporation  not  engaged 
in  Interstate  commerce,  but  which  proposes 
solely  to  engage  in  domestic  business,  from 
doing  such  business  within  its  limits,  and  so 
may,  of  course,  impose  terms  and  conditions 
upon  which  alone  such  business  may  be  com- 
menced within  its  limits,  provided  no  uncon- 
stitutional condition  is  made  a  part  of  any 
actual  agreement.  S.  P.  Co.  v.  Denton,  146  U. 
S.  202,  13  Sup.  Ct.  44,  36  L.  Ed.  942.  When  a 
foreign  corporation  has  once  engaged  in  do- 
mestic business  within  tbe  state,  the  state 
may  not  exercise  its  powers  of  exclusion  or 
regulation  to  the  destruction  of  the  property 
of  the  corporation  or  of  its  vested  constitu- 
tional rights.    And,  finally,  when  such  corpo- 
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ration  la  engaged  both  In  interstate,  as  well 
as  Inttastate,  buElness,  no  fee  or  regulation, 
though  expressly  directed  to  intrastate  busi- 
ness, will  be  upheld,  if,  in  the  view  of  the 
Supreme  Court  of  the  United  States,  such  ex- 
action or  requirement  Imposes  a  burden  upon 
the  interstate  business  of  such  corporation. 
Bank  of  Augusta  v.  Barle,  13  Pet.  579,  10  L. 
Bd.  274;  Horn  Sliver  Mining  Co.  v.  New 
York,  143  U.  S.  305,  12  Sup.  Ct  403,  36  L. 
Ed.  164;  Southern  Pacific  Co.  t.  Denton,  146 
U.  8.  202,  13  Sup.  Ct.  44,  36  L.  Ed.  942;  Wa- 
ters-Pierce OH  Co.  V.  Texas,  177  U.  S.  28,  20 
Sup.  Ct.  618,  44  L.  Ed.  657;  Security  Mutual 
Life  Ins.  Co.  V.  Prewltt,  202  C.  S.  246,  26 
Sup.  Ct  619,  50  L.  Ed.  1013,  6  Ann.  Gas.  317; 
National  Council  r.  SUte  Council,  203  U.  S. 
151,  27  Sup.  Ct  46,  61  L.  Ed.  132;  U.  S.  ex 
rel.  Attorney  General  r.  Delaware  &  Hudson 
Co.,  213  U.  S.  366,  29  Sup.  Ct  527,  53  L.  Ed. 
836;  Home  Ins.  Co.  v.  New  York,  134  D.  S. 
694,  10  Sup.  Ct  593,  33  I<.  Ed.  1025,  and 
cases  supra. 

Under  these  principles  of  law,  it  Is  proper 
to  point  out  that  not  only  do  these  license 
taxes  fall  with  respect  to  foreign  corpora- 
tions engaged  In  interstate,  as  well  as  Intra- 
state, business  in  California,  but  of  necessity 
fall  as  well  with  respect  to  domestic  corpo- 
rations engaged  In  such  foreign  bnslness  and 
having  property  without  the  state.  Galves- 
ton, Harrlsburg,  etc.,  Ry.  Co.  t.  Texas,  210 
U.  S.  217,  28  Sup.  Ct  638,  52  L.  Ed.  1031. 
Since  If  a  tax  based  on  the  total  capital 
stock  of  a  foreign  corporation  doing  business 
within  this  state  is  a  burden  on  Interstate 
commerce,  equally  must  it  be  so  with  a  do- 
mestic corporation  engaged  elsewhere  in  in- 
terstate commerce  and  intrastate  business 
and  owning  property  without  the  state.  The 
attention  of  the  Legislature  is  thus  directed 
to  the  fact  that  the  law  in  question  can  ap- 
ply only  to  domestic  corporations  nowhere 
engaged  in  interstate  business,  and  to  for- 
eign corporations  seeking  to  enter  the  state 
solely  to  do  domestic  business.  For  upon  the 
right  of  a  foreign  corporation  to  enter  the 
state  to  do  an  Interstate  business  the  state 
may  impose  no  burden  whatsoever.  Inter- 
national Text-Book  Co.  v.  Pigg,  217  U.  S.  91, 
30  Sup.  Ct  481,  54  L.  Ed.  678,  24  L.  R.  A. 
(N.  S.)  493,  18  Ann.  Cas.  1103. 

[7]  The  invalidity  of  these  license  laws,  if 
sought  to  be  applied  to  foreign  corporations 
engaged  in  domestic  business  within  the 
state,  and  so  engaged  (as  was  this  petitioner) 
at  the  time  the  law  went  into  efFect  rests 
upon  entirely  different  constitutional  provi- 
sions. As  has  l>een  pointed  out,  the  Supreme 
Court  of  the  United  States  declared  the 
Kansas  laws  under  review  in  Western  Union 
Telegraph  Co.  v.  Kansas  and  Pullman  Co. 
V.  Elansas,  supra,  to  be  unconstitutional  up- 
on two  separate,  distinct  and  wholly  unre- 
lated constitutional  grounds.  The  first,  be- 
cause the  law  violated  the  "commerce 
clause"  of  the  Constitution  of  the  United 


States;  and  the  second,  because  the  law 
levied  a  tax,  by  requiring  a  fee  to  be  paid, 
based  upon  the  total  capital  stock  of  the 
foreign  corporation,  in  violation  of  the  fonr- 
teenth  amendment  of  the  Constitutk>n  of  the 
United  States,  its  "due  process  of  law"  and 
its  "equal  protection  of  the.  law"  clauses. 
It  attempted  to  tax  the  property  of  a  cor- 
poration without  the  state,  and  therefore 
beyond  the  Jurisdiction  of  the  taxing  power 
of  the  state  It  is,  of  course,  well  establish- 
ed that  a  tax  law  of  a  state  can  have  no 
extraterritorial  operation.  State  Tax  on  For- 
eign Held  Bonds,  15  Wall.  300,  21  L.  Ed. 
179;  Union  Transit  Co.  v.  Kentucky,  199  U. 
S.  194,  26  Sup.  Ct  36,  60  Lu  Ed.  160,  4  Ann. 
Cas.  493.  It  Is,  of  course,  equally  apparent 
that  If  a  tax  levied  by  a  state  upon  all  the 
capital  stock  of  a  foreign  corporation  is  vio- 
lative of  the  fourteenth  amendment  of  the 
Constitution  and  confiscatory  in  character, 
it  is  equally  violative  of  such  constitutional 
amendment  whether  such  foreign  corpora- 
tion be  engaged  in  interstate  business  or 
purely  in  domestic  business.  For  this  deter- 
mination is  not  at  all  dependent  on,  but  is 
entirely  Independent  of  and  unrelated  to, 
the  consideration  whether  or  not  such  cor- 
poration is  engaged  in  Interstate  commerce. 
It  is  not,  in  other  words,  becatue  a  foreign 
corporation  is  engaged  in  Interstate  com- 
merce and  has  property  without  the  state 
that  a  state  tax  based  upon  its  total  capital 
stock  Is  unconstitutional.  It  is  unconstita- 
tional  in  the  case  of  any  corporation,  solelv 
because,  in  taxing  property  beyond  the  Juris- 
diction of  the  state.  It  Is  in  violation  of  the 
fourteenth  amendment  of  the  Constitution  of 
the  United  States,  an  amendment  which,  as 
we  have  said,  is  In  no  way  related  to  and  Is 
entirely  independent  of  the  commerce  clause 
of  the  Constitution.  In  both  the  Western 
Union  Telegraph  Company  Case  and  in  the 
Pullman  Case,  the  Kansas  law  was  held  to 
be  nnconstitutional  upon  both  of  these  sep- 
arate and  distinct  grounds.  More  attention 
was  paid  in  the  opinions  to  the  consideration 
of  the  commerce  clause  than  to  a  considera- 
tion of  the  fourteenth  amendment,  because, 
as  pointed  out  by  Mr.  Justice  White  in  his 
concurring  opinion  in  the  former  of  the  two 
cases,  "no  one  questions  that  the  law  which 
is  here  In  dispute.  Imposed  by  the  law  of 
Kansas  upon  the  corporation,  is  repugnant 
to  the  Constitution  of  the  United  States  be- 
cause wanting  in  due  process,  and  that  it  is 
therefore  confiscatory  in  character.  The  tax 
being  thus  conceded  to  be  inherently  vicious, 
there  is,  of  course,  no  attempt  to  sustain  its 
validity  on  its  extrinsic  merits."  In  the  pre- 
vailing opinion  in  the  same  case,  it  Is  said: 
"We  need  not  stop  to  discuss  at  length  the 
specific  question  whether  the  state  can'  by 
any  regulation  make  the  property  of  the 
company  outside  of  Kansas  contribute  direct- 
ly to  the  support  of  its  schools;  such  being 
the  effect  of  the  requirement  that  it  pay  in- 
to the  state  treasury,  for  the  benefit  of  the 
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state  Bcliool  fund,  a  Klven  per  cent  of  all 
Ita  capital  stock  as  a  condition  of  Its  doing 
local  bnslness  In  Kansas.  It  is  firmly  estab- 
lished that,  consistently  with  the  dae  process 
danae  of  the  Constitution  of  the  United 
States,  a  state  cannot  tax  property  located 
or  existing  permanoitly  beyond  Its  limits. 
LonisTlIle,  etc.,  v.  Kentucky,  188  U.  S.  385, 
398  [23  Sup.  Ct  468,  47  L.  Ed.  513] ;  Union 
Transit  C!o.  v.  Kentucky,  199  U.  S.  209  [26 
Sop.  Ct.  36,  60  L.  Ed.  150,  4  Ann.  Cas.  493]." 
In  the  Pullman  Case,  the  court  sums  up  Its 
reasons  and  conclnsions  under  three  heads. 
The  first  of  these  is  that  the  tax  is  a  burden 
npon  interstate  commerce.  The  second  Is 
that  It  is  In  violation  of  the  fourteenth 
amendmoit;  the  court,  in  that  connection, 
saying:  "That  the  requlr^nent  that  the  com- 
pany, as  a  condition  of  its  right  to  do  intra- 
state business  in  Kansas,  should,  in  theform 
of  a  fee,  pay  to  the  state  a  specified  per  cent 
of  Its  authorized  capital  was  a  violation  of 
the  Constitation  of  the  United  States,  in 
tliat  such  a  single  fee,  based,  as  it  was,  on 
all  the  property, '  interests,  and  business  of 
the  company  within  and  out  of  the  state, 
was,  in  effect  a  tax  both  on  the  interstate 
business  of  that  company  and  on  its  property 
outside  of  Kansas,  and  compelled  the  com- 
pany, In  order  that  it  might  do  local  busi- 
ness In  Kansas  in  connection  with  its  inter- 
state business,  to  waive  its  constitutional  ex- 
emption from  state  taxation  on  Its  interstate 
fanainess  and  on  its  property  outside  of  the 
state  and  contribute  from  Its  capital  to  the 
support  of  the  public  schools  of  Kansas." 
While  In  the  Ludwlg  Case,  the  court  states 
tile  'Mtal  question"  to  be  the  constitution- 
ality of  the  Arkansas  statute,  which,  "un- 
der the  guise  of  regulating  Intrastate  busi- 
ness, imposes  a  tax  upon  the  Interstate  busi- 
ness of  such  corporation,  a»  well  as  a  tax  on 
it»  property  used  and  permanently  located 
outnide  the  state."  And  the  court  further 
said;  "If  a  statute,  by  its  necessary  opera- 
tion, really  and  substantially  burdens  the 
interstate  business  of  a  foreign  corporation 
seeking  to  do  business  in  a  state  or  imposes  a 
tax  npon  its  property  outside  of  such  state, 
then  it  is  unconstitutional  and  void,  al- 
though the  state  Legislature  may  not  have 
intended  to  enact  an  invalid  statute." 

These  constitutional  questions  thus  decid- 
ed are,  as  we  have  pointed  out,  in  no  way 
correlated,  but  are  entirely  separate  and  dis- 
tinct It  is  but  the  indulgence  of  futile  and 
unwarranted  speculation  to  say  that  the  Su- 
preme Court  of  the  United  States  would 
call  In  the  fourteenth  amendment  to  the  aid 
of  a  foreign  corporation  doing  an  interstate 
business  to  overthrow  a  state  tax  law,  and 
would  not  Invoke  It  in  the  case  of  a  foreign 
corporation  engaged  in  purely  domestic  busi- 
ness, notwithstanding  that  the  tax  upon  the 
capital  stocks  of  the  foreign  corporations 
(and  thus  the  tax  npon  the  property  without 
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the  jurisdiction  of  the  state)  was.  In  both  in- 
stances, identically  the  same.  Nor  can  relief 
be  found  in  a  refusal  to  call  such  a  license 
fee  a  tax.  A  state  court  may  call  it  a  fee 
or  an  exaction  or  a  regulation;  but  the  Su- 
preme Court  of  the  United  States  will  call 
it  a  tax  if,  in  its  effect,  it  partake  of  the  na- 
ture of  a  tax.  As  to  tiie  license  fee  exacted 
by  our  own  statute,  it  has  been  declared  to 
be  a  tax  by  the  Supreme  Court  of  the  United 
States,  which  says  the  condition  that  the 
company  should,  "in  the  form  of  a  fee,  pay 
to  the  state  a  specified  per  cent  of  its  au- 
thorized capital  was  a  violation  of  the  Con- 
stitution of  the  United  States,  in  that  such  a 
single  fee, '  based,  as  it  was,  upon  all  the 
property,  interests,  and  business  of  the  com- 
pany within  and  out  of  the  ptate,  was,  in  ef- 
fect a  tax  •  •  •  on  its  property  outside 
of  Kansas,  and  compelled  the  company.  In 
order  that  it  might  do  local  business  In 
Kansas,  *  *  *  to  waive  its  constitutional 
exemption  from  state  taxation  *  *  *  on 
its  property  outside  of  the  state." 

[I]  It  follows  from  the  foregoing  that  the 
requirement  of  section  408  of  the  Civil  Code 
that  petitioner  file  a  certified  copy  of  its  ar- 
ticles, standing  alone,  is  a  reasonable  re- 
quirement an  exaction  not  In.  restraint  of 
Interstate  commerce,  and  therefore  valid 
(Barron  v.  Bumside,  121  U.  S.  186,  7  Sup.  Ct 
931,  30  Ia  Ed.  916),  but  that  the  further  re- 
quirement of  the  law  that  as  a  condition 
of  such  filing,  the  petitioner  pay  the  license 
tax  prescribed  Is  invalid. 

Let  the  mandate  issue  as  prayed  for. 

We  concur:  LORIOAN,  J.;  MBLTIN,  J.; 
SHAW,  J. 

ANGBLLOTTI,  J.  (concurring).  In  view 
of  the  recent  decisions  of  the  United  States 
Supreme  Court  referred  to  In  the  opinion,  I 
concur  in  the  Judgment  and  In  the  opinion, 
except  so  far  as  it  intimates  that  subdivision 
4  of  section  416  of  the  Political  Code  and 
our  so-called  Corporation  License  Tax  Law 
are  not  valid  as  to  all  foreign  corporations 
doing  a  purely  domestic  business  in  this 
state,  and  in  no  way  engaged  in  interstate 
commerce  In  any  other  state.  I  can  see  no 
distinction  In  this  regard  between  those  for- 
eign corporations  engaged  in  a  purely  domes- 
tic business  within  this  state  at  the  time 
these  laws  went  Into  effect,  and  those 'since 
coming  Into  the  state  for  the  purpose  of  do- 
ing such  business. 

I  am  not  at  all  satisfied  that  there  is  any- 
thing in  any  of  the  opinions  of  the  United 
States  Supreme  Court  referred  to,  when  con- 
sidered in  the  light  of  the  exact  questions 
presented  for  consideration  therein,  that 
compels  the  conclusion  on  this  point  that  is 
declared  in  the  opinion  herein. 

I  concur:    SLOSS,  I. 
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(163  Cal.  29S) 

UNION  CONST.  CO.  r.  WESTERN  UNION 
TELEGRAPH  CO.     (Sac.  1,732.) 

(Supreme  Court  of  California.     July  9,  1912. 
Rehearing  Denied  Aug.  8,  1912.) 

1.  Evidence  (S  237*)— Declahations  of  An- 
other— Existence  of   Agency. 

One  is  not  bound  by  the  declaration  of 
another,  not  his  agent,  and  expressly  or  im- 
pliedly authorized  to  make  the  declaration; 
and,  unless  a  prima  facie  evidence  of  authority 
is  abown.  the  declaration  must  be  excluded. 

[Ed.    Note. — For   other    cases,    see    Evidence, 
Cent.  Dig.  §§  604-613;   Dec.  Dig.  §  237.*] 

2.  PBiNCn>Ar,  AND  Agent  (5  22*)— Existewcb 
OF  Relation— Evidence. 

Agency  is  not  provable  by  the  declarations 
of  the  agent,  not  made  under  oath  or  in  the 
presence  of  the  principal,  unless  communicated 
to  and  acquiesced  in  by  the  principal. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  §  40;    Dec.  Dig.  i  22.*] 

3.  Evidence  (§  9*)— Judicial  Notice— Paotb 
OF  Common  Knowledge. 

The  courts  will  take  notice  of  all  inven- 
tions that  have  become  of  common  and  general 
use,  and  of  the  manner  of  communicating  by 
te/ephone. 

|Ed.    Note. — For   other   cases,    see   Evidence, 
Cent.  Dig.  g  8;   Dec.  Dig.  |  9.*] 

4.  Evidence   (§  69*)—PBE8UMEnoN8  —  Stat- 
utes. 

Business  carried  on  over  the  telephone  is 
subject  to  the  operation  of  the  disputable  pre- 
sumptions declared  by  Code  Civ.  Proc.  §  1963, 
providing  that  the  ordinary  course  of  business 
has  been  followed,  and  that  things  have  hap- 
pened according  to  the  ordinary  habits  of  life; 
and,  where  nothing  unusual  occurs,  there  is  a 
disputable  presumption  that  a  request  to  the 
central  telephone  operator  to  connect  the  caller 
with  a  named  number  in  the  directory,  and  to 
call  the  latter  by  means  of  a  signal,  has  been 
complied  with  by  making  the  proper  connec- 
tion with  the  number  and  giving  the  necessary 
signal  at  tbe  other  end  of  the  line. 

[Ed.    Note.— For   other   cases,   see   Evidence, 
Cent.  Dig.  {  90;   Dec.  Dig.  |  69*t 

,  5.  Evidence  (|  258*)— Telephonic  Communi- 
cations— AbMISSIBILITY. 

Where  plaintiff  and  defendant  maintained 
business  offices  in  the  same  city,  an^  each  had 
a  telephone  in  the  office  connecting  with  the 
same  telephone  system,  with  their  respective 
names  in  the  telephone  directory,  and  plaintiff 
called  on  the  operator  at  the  central  station  in 
the  usual  way  for  a  connection  with  defend- 
ant's office,  and  a  connection  was  made  at  the 
central  office  with  some  line,  apparently  in  the 
usual  manner,  and  some  one  responded  at  the 
other  end  of  the  line  and  answered  that  he  was 
at  the  office  of  defendant,  there  was  prima  facie 
proof  that  the  person  answering  was  defend- 
ant's agent,  so  that  a  conversation  between 
plaintiff  and  such  person  could  be  proved 
against  defendant;  but  the  weight  of  the  evi- 
dence was  for  the  jury. 

[Ed.    Note.— For   other   cases,   see   Evidence, 
Cent  Dig.  {§  1006,  1007;   Dec.  Dig.  {  258.*] 

fi.  Evidence    (!    355*)  —  Documeniabx    Evi- 
dence—Admissibility. 

A  note  of  time  of  the  reception  of  a  mes- 
lage  by  a  telegraph  company  for  transmission, 
made  by  the  company  on  a  copy  of  the  mes- 
sage delivered  to  the  sendee,  is  evidence  of  the 
time  of  the  reception  of  the  message  for  trans- 
mission. 

[Ed.  Note. — ^For   other  cases,   «ee   Evidence, 
Cent   Dig.   |{   1444,  1484-1491;    Dec.   Dig.   { 


7.  Telboraphs  and  Telephones  (|  66*)  — 
Delay  in  Delivery  of  Messages— Evi- 
dence—Question  FOR  Jury. 

Evidence  held  to  support  a  finding  that  » 
telegraph  company  was  guilty  of  gross  negli- 
gence in  delaying  the  delivery  of  a  message. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |§  61-«3;  Dec.  Dig. 

8.  Teleobaphs  and  Telephones  (S  67*)— 
Delay  in  Delivery  of  Messages  —  Evi- 
dence. 

Where  plaintiff's  agents  would  have  ex- 
ercised the  option  to  accept  a  contract  with  a 
third  person  for  construction  work,  if  messages 
sent  by  telegraph  company  had  been  promptly 
deliveredl  and,  on  the  failure  to  receive  mes- 
sages, the  agents  made  an  agreement  with  the 
third  person  for  an  extension  of  the  option. 
subject  to  the  Hght  of  the  third  person  to 
change  the  contract  price,  and  plaintiff  was  re- 
quired to  pay  a  substantial  sum  for  the  woi^ 
in  excess  of  the  price  fixed  by  the  original  con- 
tract, the  damages  sustained  by  plaintiff  ia 
consequence  of  the  delay  in  the  delivery  of 
the  messages  were  substantial. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  |i  64-68;  Dec  Die 
I  67.*] 

9.  Appeal  and  Error  (i  927*)  —  Questions 
Reviewable— Evidence. 

The  court  on  appeal,  on  reviewing  a  judg- 
ment of  nonsuit,  must  give  the  evidence  the 
construction  most  favorable  to  plaintiff. 
'  [Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  2912,  2917,  3748,  4024; 
Dec.  Dig.  I  927.*] 

10.  Teleobaphs  and  Telephones  (|  54*>  — 
Contract  fob  Tbansmission  of  Messages 
—Construction. 

A  contract  for  the  transmission  of  mes- 
sages by  a  telegraph  company,  stipulating  that 
to  guard  "against  mistakes  or  delays,  the  send- 
er of  a  message  should  order  it  repeated,"  mad* 
by  the  company  and  printed  on  all  its  blanka 
provided  for  the  use  of  the  public,  mnst,  aa 
required  by  Civ.  Code,  {  1(J54,  be  construed 
most  strongly  against  the  company;  and  it 
must  be  construed  to  provide  only  for  delays 
and  mistakes  occurring  in  the  forwarding  of  a 
message  from  the  office  where  it  is  received  to 
the  office  where  it  is  written  out  and  mad* 
ready  for  delivery  to  the  addressee;  and  a  de- 
lay in  the  delivery  to  the  addressee  is  not  ex- 
cused by  the  failure  of  the  sendee  to  order  tb* 
message  to  be  repeated. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones.  Cent  Dig.  §{  39-47 ;  Dec.  Dig. 
t  54.*] 

Department  1-  Appeal  from  Superior 
Court,  Tuolumne  County;  J.  W.  Hughes, 
Judge. 

Action  by  the  Union  Constructloib  Compa- 
ny against  the  Western  Union  Telegraph 
Company.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

Chlckerlng  &  Gregory  and  F.  W.  Street, 
for  appellant  Severly  L.  Hodghead,  for 
respondent 

SHAW,  J.  Tbe  plaintiff  appeals  from  a 
judgment  of  nonsuit 

The  action  is  to  recover  damages  arising 
from  tbe  alleged  negligence  of  the  defend- 
ant In  failing  to  deliver  two  telegrams  sent 
to  tbe  plaintiff's  agents  In  San  Francisco. 

The   plaintiff   was   constructing   a    power 
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plaot  on  the  Stanislaus  rlrer,  in  Tuolumne 
county.  On  October  10,  1906,  It  made  an 
agreement  with  the  Risdon  Iron  &  Locomo- 
tlTC  Works,  of  San  Francisco,  Dy  which  the 
plaintiff  was  Klven  the  option  to  cIoFe  a  con- 
tract with  said  Iron  Worlis,  within  .90  days 
from  said  date,  for  the  construction  by  said 
Iron  Works  of  a  part  of  the  plant,  consist- 
ing of  an  additional  pressure  line,  known 
as  the  "Mine  Line,"  at  a  cost  of  $143,000, 
to  be  paid  by  the  plaintiff.  The  right  to 
exercise  this  option  expired  at  midnight 
of  January  8,  1907.  The  determination 
whether  or  not  plaintiff  would  accept  said 
contract  within  that  time  was  committed 
by  plaintiff  to  its  engineers,  Sanderson 
*  Porter,  of  New  York.  Plaintiff's  head- 
quarters for  said  construction  work  was  at 
Vallecito,  Tuolumne  county,  where  H.  F. 
Jackson,  its  manager,  conducted  the  work. 
It  also  maintained  an-  office  in  the  Kohl 
buil^uR  in  San  Francisco,  in  charge  of  H. 
P.  Veeder.  A  day  or  two  before  January  8, 
1907.  Jackson  went  to  San  Francisco,  ex- 
pecting there  to  receive  a  telegram  from 
Sanderson  &  Porter,  accepting  or  rejecting 
the  contract  offered  by  the  Iron  Works,  and 
for  the  purpose  of  at  once  closing  the  con- 
tract with  the  Iron  Works,  if  it  were  accept- 
ed. In  the  afternoon,  of  January  8th,  he 
procured  Mr.  Field,  the  agent  of  the  Iron 
Works,  to  come  to  the  office  of  the  plaintiff 
and  remain  in  his  company,  so  as  to  be 
ready  to  receive  the  acceptance  for  the  Iron 
Works.  In  the  evening,  a  little  before  6 
o'clock,  no  telegram  having  been  received, 
Jackson  and  Field  went  oat  to  dine  togeth- 
er, leaving  Veeder  in  the  office.  Plaintiff 
oideavored  to  prove  at  the  trial  that  it  was 
arranged  between  them  tliat  Veeder  should 
remain  In  the  office  for  the  purpose  of  re- 
ceiving the  expected  telegram,  should  it  ar- 
rive, and  bringing  it  to  Jackson  where  he 
was  dining  with  Field.  The  court  refused 
to  allow  this  evidence,  and  exception  was 
taken  to  the  ruling.  If  it  appears  that  this 
evidence  was  material,  the  error  would  be 
injurious.  In  the  consideration  of  the  case, 
therefore,  we  must  assume  that  such  ar- 
rangement was  made. 

On  that  day  Sanderson  &  Porter  sent  to 
plaintiff,  at  Vallecito,  the  following  tele- 
gram regarding  this  option:  "Wire  Jackson 
that  we  will  exercise  option  on  mine  line 
and  header."  The  plaintiff's  agent  at  Val- 
lecito received  this  telegram,  and  thereupon 
wrote  and  delivered  to  the  agent  of  the 
Western'  Union  Telegraph  Company  at  Val- 
lecito, for  transmission  to  Jackson  at  San 
Francisco,  the  following  telegram; 

"Vallecito,  Cal.,  Jany.  8,  1907. 

"H.  F.  Jackson,  909  Kohl  Building,  S. 
F.  Cal.: 

"Hobart  Porter  wires  he  will  exercise  op- 
tion on  mine  line  and  header. 
"[Signed]     Union  Construction  Company." 

This  telegram  was  received  by  the  tele- 
graph company  at  its  San  Francisco  office 


at  8:35  p.  m.  of  that  day.  It  was  not  deliv- 
ered to  Jackson,  or  to  plaintiff,  until  after 
9  a.  m.  the  next  day.  Porter  had  left  New 
York  for  California,  and  had  arrived  at  Chi- 
cago, on  January  8th.  He  there  delivered 
to  the  defendant  for  transmission  the  follow- 
ing telegram: 

"Chicago,  Jan.  8,  1907. 

"H.  P.  Veeder,  Kohl  Building,  San  Fran- 
cisco: 

"Advise  Jackson  that  we  wired  him  Val- 
lecito to  clbse  option  on  mine  lln«  and 
header.  [Signed]     Hobart  Porter." 

This  message  was  received  at  the  San 
Francisco  office  of  the  defendant  at  6:57  p. 
m.  that  day.  It  was  not  delivered  until  aft- 
er 9  a.  m.  the  next  day.  These  are  the  two 
messages  which,  it  is  alleged,  the  defendant 
negligently  failed  to  deliver  on  the  'day  on 
which  they  were  received  at  defendant's  San 
Francisco  office.  The  Vallecito  message  was 
given  to  the  defendant,  by  telephone,  at  San 
Andreas,  Cal.,  at  7:55  p.  m.  of  January  8th. 
The  Chicago  mes.sage  was  given  to  defend- 
ant for  transmission  at  Chicago  at  7:50  p. 
m.  Chicago  time,  being  the  same  as  5:50  p. 
m.  California  time. 

The  complaint  alleges  that,  after  the  de- 
fendant had  received  the  dispatches  at  its 
San  Francisco  office,  and  during  the  evening 
of  January  8th,  the  plaintiff  Inquired  of  the 
defendant's  agent  at  that  office  to  learn 
whether  or  not  said  telegrams  had  been  re- 
ceived by  defendant,  and  was  informed  by 
said  agent  that  they  had  not  been  received. 
Jackson  testified,  for  the  plaintiff,  that  he 
went  out  to  dine  with  EMeld  that  evening, 
and  remained  at  the  restaurant  with  him 
until  nearly  10  o'clock.  As  stated,  he  was 
not  allowed  to  testify  that  he  directed  Veed- 
er to  stay  at  the  office  and  bring  or  send  him 
any  telegrams  that  were  received  while  he 
was  at  the  restaurant  The  court  also  re- 
fused to  permit  him  to  testify  that,  during 
his  absence  at  dinner, '  he  had  Inquired  of 
Veeder  by  telephone  in  regard  to  the  tele- 
grams. Veeder  testified  that  he  remained 
at  the  plaintiff's  office  after  Jackson  went 
out  to  dine;  that  Jackson  left  at  6  o'clock; 
that  he  was  himself  absent  at  dinner  from 
0:30  to  7:15;  that  be  then  stayed  in  the  of- 
fice until  10:15  that  evening;  that  no  tele- 
grams were  received  or  delivered  there  dur- 
ing that  time;  and  that  when  he  reached  the 
office  after  dining  he  looked  about  to  see  if 
a  notice  of  a  telegram  had  been  left  during 
his  absence.  Finding  none,  he  then  took 
down  the  telephone  and  called  the  centra) 
telephone  office  to  connect  him  with  the  line 
running  to  the  Western  Union  Telegraph 
Company's  office  in  the  city.  The  connection 
was  made,  and  some  one  responded,  appar- 
ently at  that  office.  He  then  Inquired  if  that 
was  the  Western  Union  Telegraph  office, 
and  received  through  the  receiver  the  an- 
swer, "Yes."  He  did  not  recognize  the  voice 
of  the  person  answering,  and  had  no  means 
of  knowing  that  he  was  connected  with  the 
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defendant's  ofSce,  except  that  he  had  made 
the  call  and  received  the  response  In  the 
usual  and  customary  manner  of  telephone 
communication.  It  was  also  shown,  In  ef- 
fect, that  the  plaintiff  had  a  telephone  In 
Its  office  as  a  part  of  the  public  telephone 
system  then  In  operation  in  San  Francisco; 
that  the  defendant's  office  had  a  lilie  tele- 
phone connection;  that  the  telephone  com- 
pany had  printed  and  Issued  to  its  subscrib- 
ers the  usual  directory,  showing  the  name, 
address,  and  telephone  number  of  each  of 
Its  subscribers,  among  which  were  those  of 
the  plaintiff  and  defendant,  respectively;  and 
that  the  telephone  company  operated  its  sys- 
tem by  means  of  operators  at  a  central  sta- 
tion to  make  connections  between  subscrib- 
ers when  called  on  to  do  so,  and  in  the 
usual  manner.  The  court  refused  to  allow 
testimony  of  the  conversation  over  the  tele- 
phone between  Veeder  and  the  person  an- 
swering for  the  defendant  through  the  re- 
ceiver. There  is  a  sort  of  a  suggestion  in 
the  defendant's  brief  that  the  court  was  not 
informed  of  the  nature  of  the  conversation 
sought  to  be  produced.  We  do  not  imder- 
stand,  however,  that  it  is  daimed  that  it 
was  not  made  to  appear  that  it  related  to 
the  receipt  of  a  telegram  by  defendant  for 
plaintiff  at  that  time.  In  view  of  the  alle- 
gation, above  mentioned,  on  that  subject, 
this  must  have  been  understood  by  court 
and  counsel,  and  the  ruling  must  have  been 
made  on  the  theory,  that  such  a  communica- 
tion was  not  admissible  to  prove  the  allega- 
tion. 

The  Kohl  building  and  tlie  defendant's  of- 
fice were  half  a  mile  apart  A  street  car 
line  was  in  operation  from  a  point  near  the 
defendant's  office  to  and  beyond  the  Kohl 
building.  The  excuse  offered  by  the  de- 
fendant for  failing  to  malie  delivery  that 
evening  wa^  that  it  had  no  messengers  at 
its  office  during  the  evening.  The  Kohl 
building  was  In  the 'midst  of  the  district  de- 
stroyed by  the  great  fire  of  April,  1906;  and 
in  January,  1907,  there  were  few  buildings 
near  it  that  were  occupied  in  the  evenings 
after  darlc.  The  evidence  offered,  as  will 
presently  be  more  fully  shown,  would  have 
a  tendency  to  prove  gross  negligence  of  the 
defendant  in  relation  to  the  delivery  of  the 
telegrams.  For  that  puriwse,  it  was  materi- 
al, and,  in  view  of  the  fact  that  the  court 
may  be  presumed  to  have  granted  the  non- 
suit because  it  believed  no  negligence  was 
proven,  it  was  very  important  to  the  plain- 
tiff.   Its  exclusion  is  assigned  as  error. 

[1,  2]  The  defendant  claims  that,  under  the 
circumstances  we  have  stated,  the  telephone 
conversation  was  not  admissible  as  evidence 
against  it;  that  to  render  it  admissible  it 
should  have  been  proven,  by  better  evidence 
than  was  given,  that  the  person  answering 
the  telephone  call  was  an  agent  of  defend- 
ant authorized  to  act  for  it  in  receiving  and 
answering   the   communication.     It   is,    of 


course,  a  well-settled  and  Just  principle  of 
law  that  no  person  is  bound  by  the  declara- 
tions of  another,  who  Is  not  bis  agent,  and 
expressly  or  by  implication  authorized  by 
him  to  malce  the  declarations.  Unless  at 
least  pi^ima  facie  evidence  of  such  authori- 
ty appears,  such  conversations  are  not  ad- 
missible. If,  in  the  present  Instance,  there 
is  no  sufficient  evidence  of  the  Identity  of 
the  person  answering  the  call  as  the  agent 
of  the  defendant  at  its  office,  the  evidence 
was  properly  excluded.  It  may  be  added 
that  the  statement  of  that  person  that  he 
was  such  agent  was  not,  in  and  of  itself, 
competent  evidence  of  the  agency.  Agency 
is  not  provable  by  the  mere  declarations  of 
the  agent,  not  made  under  oath  or  in  the 
presence  of  the  principal,  unless  communicat- 
ed to  and  acquiesced  in  by  the  principal. 
We  are  of  the  opinion,  however,  that  there 
was  sufficient  circumstantial  evidence  to 
maice  a-prima  facie  case  of  identity  and  au- 
thority. 

[S]  The  courts  take  notice  of  discoveries 
and  inventions  that  have  become  of  com- 
mon and  general  use.  The  telephone  has 
been  in  common  use  for  more  than  30  years 
past  For  many  years  its  use,  especially  in 
such  large  cities  as  San  Francisco,  has  been 
well-nigh  universal,  more  so  than  the  tele- 
graph, and  almost  as  much  so  as  the  malls. 
The  system  and  method  of  communication 
by  that  means  Is  universally  known  among 
business  men.  Practically  every  business 
house  and  office  has  one  or  more  of  such 
Instruments,  and  uses  It  daily  and  frequently. 
Large  establishments  maintain  a  local  sys- 
tem, with  a  special  operator  at  their  place 
of  business,  with  ear  to  the  receiver,  to  hear 
calls  and  answer  them,  or  connect  the  local 
wire  with  the  person  called  for,  or  some  one 
authorized  to  act  in  the  particular  matter. 
The  telephone  companies  keep  a  large  force 
of  operators  in  their  central  stations  con- 
stantly engaged  in  connecting  the  wires  of 
the  different  subscribers  who  wish  to  speak 
to  each  other.  The  process  of  making  these 
connections  is  so  rapid  and  frequent  that  it 
becomes  almost  mechanical.  The  telephone 
companies  are  engaged  to  public  service  of 
the  same  character  as  that  of  a  telegraph 
company  or  a  common  carrier,  and  they  are 
In  like  manner  subject  to  regulation  by  law, 
as  quasi  public  servants.  The  contrivance 
has  been  found  so  satisfactory  in  actual  use 
that  a  large  volume  of  the  Important  busi- 
ness of  the  country  ia  now  transacted  by 
means  of  it  It  may,  therefore,  be  assumed 
that,  as  compared  with  the  whole  number, 
the  number  of  mistakes  in  connections  that 
are  not  immediately  discovered  by  both  par- 
ties is  very  small.  These  considerations  are 
matters  of  common  knowledge,  and  they  en- 
ter into  the  question  of  the  Identification  of 
the  defendant's  agent 

[4]  They  show  that  the  telephone  and  its 
use  have  become  so  much  a  part  of  daily 


Digitized  by 


Google 


CaU 


UNION  CONST?.  CO.  y.  WESTERN  UNION  'xELEGRAPH  CO. 


245 


life  and  experience  that  business  carried  on 
OTer  it  must  be  deemed  to  be  subject  to  the 
operation  of  the  disputable  presumptions  or 
inferences  applicable  to  like  affairs,  as  de- 
clared in  section  1963  of  tbe  Code  of  CItII 
Procedure.  We  refer  to  the  following  subdl- 
ylsions  of  that  section:  'That  private  trans- 
actions liave  been  fair  and  regular."  Subd. 
19.  "That  the  ordinary  course  of  business 
has  been  followed."  Subd.  20.  "That  things 
hare  happened  according  to  the  ordinary 
course  of  nature  and  the  ordinary  habits 
of  life."  Subd.  28.  These  presumptions  have 
been  recognized  by  the  courts  and  applied  to 
tbe  cognate  operations  of  tbe  telegraph  and 
the  post  office.  If  a  letter  or  telegram  Is 
duly  addressed,  prepaid,  and  delivered  In 
the  post  office  receptacle,  or  to  the  telegraph 
company,  there  is  a  disputable  presumption 
of  fact,  arising  from  the  almost  invariable 
result,  that  it  has  been  transmitted  and  de- 
livered in  regular  course  to  the  person  ad- 
dressed. Eppinger  v;  Scott,  112  Cal.  371,  42 
Pac  301,  44  Pac.  723,  53  Am.  St  Rep.  220; 
Code  Cir.  Proc.  |  1963,  subd.  24;  1  Greenl. 
on  Ev.  I  40;  1  Elliott  on  Ev.  |  107;  1  Wig- 
more  on  Ev.  3  95.  For  like  reasons,  if  noth- 
ing unusual  occurs  in  the  process,  there 
would  be  a  disputable  presumption  that  a 
request  to  the  central  telephone  operator  to 
connect  the  caller  with  a  named  number  in 
the  directory,  and  to  call  such  subscriber  by 
means  of  a  bell  or  other  signal,  has  been 
compiled  with  by  making  the  proper  connec- 
tion with  the  nnmber  and  giving  the  neces- 
sary signal  at  the  other  end  of  the  line. 

[5]  For  these  reasons,  we  conclude  tliat 
when  it  appeared  that  plaintiff  and  defend- 
ant each  maintained  a  business  office  in  the 
same  cdty,  that  each  bad  a  telephone  in  such 
office  connecting  with  the  same  city  tele- 
phone system,  with  their  respective  names  and 
numbers  in  the  regular  telephone  directory, 
that  plaintiff  called  on  tbe  operator  at  the 
central  station,  in  the  usual  way,  for  a  con- 
nection with  defendant's  office,  that  a  con- 
nection was  thereupon  made  at  tbe  central 
station  with  some  line,  apparently  in  the 
nsnal  manner,  that  some  one  responded  at 
the  other  end  of  the  line,  and,  being  asked, 
answered  that  that  end  was  the  office  of  the 
Western  Union  Telegraph  Company,  there 
was  sufficient  prima  facie  proof  that  the 
person  answering  was  the  agent  of  the  de- 
fendant at  its  said  office,  employed  there  by 
it  to  receive  for  It  such  communications  as 
should  come  in  that  manner.  All  of  these 
conditions  were  shown  to  exist  upon  the 
trial  of  this  case,  either  by  direct  evidence, 
or  by  fiilr  and  reasonable  inference,  or  as 
matters  of  Judicial  knowledge. 

The  question  has  never  heretofore  been 
considered  by  this  court  It  has  frequently 
arisen  in  other  states,  and  the  decisions  in 
the  main  support  our  conclusion.  The  fol- 
lowing cases,  in  effect  declare  the  rule  to  be 
■>  we  have  stated  It:    Wolfei  t.  Railway  Co. 


(1888)  97  Mo.  481,  11  S.  W.  49,  3  L,  R.  A. 
539,  10  Am.  St  Rep.  331;  Globe  P.  Co.  v. 
Stahl  (1886)  23  Mo.  App.  451;  Guest  v.  Han- 
nibal, etc.,  Co.  (1898)  77  Mo.  App.  262;  itan- 
sas  C.  S.  Co.  v.  Standard  W.  Co.  (1907)  123 
Mo.  App.  13,  99  S.  W.  765;  Star  B.  Co.  v. 
Cleveland  P.  Co.  (1907)  128  Mo.  App.  617, 
109  S.  W.  802;   Rock  I.,  etc.,  Co.  v.  Potter 

(1889)  36  lU.  App.  692;  Rogers  Grain  Co.  v. 
Tanton  (1907)  136  lU.  App.  533;  Godair  v. 
Hamilton,  N.  B.  (1907)  225  111.  572,  80  N.  E. 
407,  116  Am.  St  Rep.  172,  8  Ann.  Cas.  447; 
General  H.  Soc.  v.  New  Haven  Co.  (1907) 
79  Conn.  681,  65  Atl.  1065,  118  Am.  .St  Rep. 
173,  9  Ann.  Cas.  168;  Knickerbocker  Ice  Co. 
V.  Gardiner  Co.  (1908)  107  Md.  671,  69  AtL 
405,  16  L.  R.  A.  (N.  S.)  746;  Miller  v.  Leib 
(1909)  109  Md.  425,  72  Atl.  466 ;  Conkllng  v. 
Standard  O.  Co.  (1908)  138  Iowa,  596,  116 
N.  W.  822;  Western  U.  T.  Co.  v.  RoweU 
(1907)  153  Ala.  314,  45  South.  73;  Barrett 
v.  Magner  (1908)  105  Minn.  120,  117  N.  W. 
245;  Holzhauer  v.  Sheeny  (1907)  127  Ky. 
35,  104  S.  W.  1034;  GUllland  v.  Southern  R. 
Co.  (1910)  85  S.  C.  36,  67  S.  E.  20,  27  I*  R. 
A.  (N.  S.)  1106,  137  Am.  St  Rep.  861. 

There  are  a  few  decisions  to  tbe  contrary. 
Young  V.  Seattle  T.  Co.  (1903)  33  Wash.  226, 
74  Pac  375,  63  L.  R.  A.  988,  99  Am.  St  Rep. 
942,  Planters',  etc.,  Co.  v.  Western  U.  T.  Co. 
(1906)  126  6a.  621,  66  S.  E.  495.  6  L.  R.  A. 
(N.  S.)  1180,  Murphy  r.  Jack,  142  N.  X.  216, 
36  N.  E.  882,  40  Am.  St  Rep.  500,  and  Ober- 
man  B.  Co.  v.  Adams,  35  111.  App.  640,  take 
the  opposite  view.  Oberman  v.  Adams,  so 
far  as  applicable  here,  is  overruled  by  the 
later  case  in  tbe  Court  of  Appeals  and  the 
Supreme  Court  of  Illinois,  above  cited.  In 
Murphy  v.  Jack,  the  point  received  slight  at- 
tention. The  other  two  cases,  as  is  pointed 
out  in  6  L.  R.  A.  (N.  S.)  1180,  in  a  note  to 
the  Georgia  case,  are  contrary  to  tbe  weight 
of  anthority.  Tbe  respondent  cites  the  fol- 
lowing cases,  claiming  that  they  also'  are 
contrary  to  the  rule  we  have  announced: 
People  ▼.  McKane,  143  N.  X.  474,  38  N.  E. 
950;  Stepp  v.  State,  31  Tex.  Or.  R.  349,  20 
S.  W.  753 ;  People  v.  Strollo,  191  N.  Y.  42, 
83  N.  E.  573;  Deering  Co.  v.  Shumplk,  67 
Minn.  348,  69  N.  W.  1088;  Harrison  G.  Co. 
V.  Penn.  B.  Co.,  145  Mich.  712,  108  N.  W. 
1081;  Lord  Electric  Co.  v.  Morrill,  178  Mass. 
304,  69  N.  E.  807.  In  each  of  th^e  cases 
there  was  either  a  recognition  of  the  voice 
of  the  other  party,  or  other  sufficient  evi- 
dence of  his  identity;  and  the  remarks  in- 
dicating a  contrary  doctrine  than  here  stat- 
ed are  obiter  dictum.  The  Minnesota  case, 
so  far  as  it  is  contrary  to  the  main  current 
of  authority,  is,  in  effect,  overruled  by  the 
later  decision  in  Barrett  v.  Magner,  supra. 

In  the  application  of  the  rule,  many  of 
tbe  conditions  we  have  mentioned  are  usu- 
ally deemed  matters  of  judicial  knowledge, 
or  as  implied  from  othee  facts,  and  are  not 
expressly  shown.  The  general. rule,  as  gath- 
ered from  the  foregoing  decisions,  la.  tltat 
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where  it  Is  shown  that  the  witness  caUed  up 
the  other  party  at  his  place  of  business 
through  the  central  station  with  which  both 
were  connected,  and  received  a  response  as 
in  the  usual  course  of  business  over  the  tele- 
phone, this  Is  sufficient  prima  facie  identifl- 
^oatlon  of  the  speaker  at  the  other  end  of 
the  line  as  the  party  called,  or  his  authoriz- 
ed agent;  and  that,  upon  such  proof,  the 
ensuing  conversation,  if  otherwise  admissi- 
ble, may  be  testified  to  by  the  witness.  It  is 
proper  to  add  that  the  weight  of  such  evi- 
dence depends  largely  upon  the  circumstanc- 
es of  each  case,  and  Is  always  a  question  for 
the  trial  court  or  Jury.  The  court  below 
erred  in  excluding  the  evidence  of  Veeder 
and  Jackson  relating  to  this  subject. 

Each  of  the  messages  in  question  were 
written  upon  a  blank  provided  by  the  de- 
fendant, containing  a  contract  purporting  to 
exempt  it  from  liability  for  damages  in  ex- 
cess of  the  charges  for  transmission.  It  is 
claimed  that  this  relieves  the  defendant 
from  the  damages  here  claimed.  The  con- 
tract Is  as  follows:  "To  guard  against  mis- 
takes or  delays,  the  sender  of  a  message 
should  order  it  repeated ;  that  is,  telegraph- 
ed back  to  the  originating  oflSce  for  compari- 
son. For  this,  one-half  the  regular  .rate  is 
charged  in  addition.  It  la  agreed  between 
the  sender  of  the  following  message  and  this 
company,  that  said  company  shall  not  be  lia- 
ble for  mistakes  or  delays  in  transmission 
or  delivery,  or  for  nondelivery  of  any  unre- 
peated  message,  beyond  the  amount  received 
for  sending  the  same;  nor  for  any  mistakes 
or  delays  in  the  delivery  of  any  repeated 
message,  beyond  fifty  times  the  sum  receiv- 
ed for  sending  the  same,  unless  specially  in- 
sured, nor  in  any  case  for  delays  afislng 
from  unavoidable  Interruption  In  the  work- 
ing of  its  lines,  or  for  errors  in  cipher  or 
obscure  messages.  •  •  *  Correctness  in 
the  transmission  of  a  mes.sage  to  any  point 
on  the  lines  of  this  company  can  be  insured 
by  contract  in  writing,  stating  agreed 
amount  of  risk,  and  payment  of  premium 
thereon,  at  the  following  rates,  in  addition 
to  the  usual  charges  for  repeated  messages, 
viz.,  one  per  cent.,  for  any  distance  not  ex- 
ceeding 1,000  miles,  and  two  per  cent  for 
any  greater  distance." 

This  contract  is  identical  with  those  con- 
sidered by  this  court  in  Hart  v.  Western  U. 
T.  Co.,  66  Cal.  581,  6  Pac.  637,  56  Am.  Rep. 
119,  Redlngton  v.  Pacific  P.  T.  C.  Co.,  107 
Cal.  321,  40  Pac.  432,  48  Am.  St  Rep.  132, 
and  Colt  v.  Western  U.  T.  Co.,  130  Cal.  661, 
63  Pac.  84,  53  L.  R,  A.  678,  80  Am.  St  Rep. 
153,  except  that  the  words  "whether  happen- 
ing by  negligence  of  its  servants  or  other- 
wise," occurred  in  those  messages  in  the  sec- 
ond paragraph  immediately  after  the  words 
"unrepealed  message,"  and  before  the  word 
"beyond."  It  was  decided  in  those  cases 
that  the  taking  of  such  contract  was  a  rea- 
sonable precaution  by  the  company ;   that  It 


was  lawful  and  binding  upon  all  senders  of 
messages  who  assented  to  it;  and  that  it 
exempted  the  telegraph  company  from  lia- 
bility, except  as  stated,  for  any  cause  except 
willful  misconduct  or  gross  negligence. 

It  is  admitted  that  the  usual  tolls  for  such 
messages  were  in  each  Instance  paid  to  the 
defendant,  and  that  each  was  an  vnrepeated 
message.  Upon  the  trial,  however,  the  plain- 
tiff expressly  waived  any  claim  for  the 
amount  of  the  tolls  paid  as  damages.  ITor 
this  reason.  If  no  further  damage  appeared, 
the  court  below  was  Justified  in  granting  the 
nonsuit 

[8,  71  The  message  from  Porter  at  Chicago- 
to  Veeder  at  the  Kohl  building  in  San  Fran- 
cisco was  received  at  tjie  main  office  of  the 
defendant  in  the  Ferry  building  in  San 
Francisco  at  6:57  p.  m.  of  January  8th.  The 
defendant  claims  that  this  was  not  proven. 
The  evidence  shows,  however,  that  a  note  of 
that  time  was  made  by  the  defendant  upon 
the  copy  of  the  message  delivered  by  It  to- 
Veeder;  and,  from  what  was  said  at  the 
trial,  concerning  this  fact,  by  the  court  and 
counsel,  it  Is  a  fair  inference  that  these  fig- 
ures were  intended  by  the  defendant  as  a 
note  of  the  hour  and  minute  of  the  arrival 
of  the  message  at  its  ofllce  In  the  Ferry 
building.  It  therefore  constitutes  evldoice  of 
that  effect  Street  cars  were  then  mnnine 
frequently  from  a  point  near  the  Ferry 
building,  along  California  street,  and  directly 
in  front  of  the  Kohl  building,  to  which  the 
message  was  directed.  According  to  the  evi- 
dence offered  and  improperly  excluded,  we 
must  assume  that  the  plaintiff  would  have 
been  able  to  prove  thereby  that  within  half 
an  hour  after  defendant  had  received  this 
message,  and  while  the  copy  for  delivery- 
was  lying  among  the  messages  in  its  posses- 
sion at  the  Ferry  building  office,  and  then 
awaiting  delivery,  Veeder  inquired  of  de- 
fendant's agent  at  said  office  to  learn  if  such 
message  had  been  received  by  the  defoidant 
and  that  he  was  informed  by  defendant'ir 
agent  that  none  such  bad  been  received. 
After  receiving  this  Information  that  the 
telegram  was  Important,  and  that  Veeder 
could  be  communicated  with  by  telephone, 
the  defendant  failed  to  deliver  either  this 
telegram,  or  the  one  received  later  from 
Jackson,  apparently  on  the  same  subject  on 
that  evening,  and,  so  far  as  appears,  made 
no  effort  to  do  so,  or  to  inform  Veeder  there- 
of. If  these  facts  had  been  proven,  they 
would  have  tended  to  prove  gross  neglect  on 
the  part  of  the  defendant  in  falling  to  de- 
liver the  Veeder  message  on  that  day,  or  to 
inform  Veeder  of  Its  arrival.  Such  evidence 
would  support  a  finding  of  gross  negligence. 
It  is  fully  as  strong  as  that  held  sufficient 
in  Redlngton  v.  Pacific  P.  T.  C.  Co.,  supra. 
It  follows,  therefore,  that  under  any  tenable 
theory  of  the  effect  of  the  contract  the 
plaintiff  was  deprived  of  the  opportunity  of 
proving  such  gross  negligence. 
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[I,  I]  The  respondent  contends  that  the  ev- 
iilrace  does  not  show  that  the  plaintiff  has 
sastained  any  damage,  except  to  the  amount 
of  the  cbarges,  which,  as  above  stated,  the 
lilaintflf  waived.  Taking  the  evidence  as  a 
whole,  it  is  plain  that,  if  either  message  had 
tieen  received  by  the  plaintiffs  agents  dur- 
ing the  evening  of  January  8th,  the  option 
would  have  been  exercised  by  them  on  be- 
half of  the  plaintiff.  In  that  event  the  Iron 
Works  would  have  been  bound  to  furnish  the 
Iii]^  and  construct  the  mine  line  for  $143,- 
<100.  After  waiting  until  late  that  evening 
for  the  expected  telegram,  Jackson  and  Field 
!ii;reed  that  the  option  should  be  extended 
for  an  additional  period  of  15  days,  but  that 
the  Iron  Works  should  be  entitled  to  change 
the  price  mentioned  In  said  contract.  With- 
in the  15  days  thus  allowed,  the  plaintiff 
iiud  the  Risdon  Iron  Works  agreed  to  and 
executed  a  modification  of  the  contract.  The 
evidence  show^  that  this  was  the  best  con- 
tract the  plaintiff  could  obtain  for  the  mine 
line.  By  its  provisions  the  price  for  the 
mine  line,  instead  of  being  fixed  at  $143,000, 
was  to  be  at  the  rate  of  8  cents  per  pound 
for  the  weight  of  metal  furnished  for  the 
mine  line.  Jackson  testified  that  this  change 
added  to  the  price  of  the  mine  line  the  sum 
of  $21,252  in  excess  of  the  sum  of  $143,000 
fixed  by  the  first  contract.  He  further  tes- 
tified that  the  price  of  steel  had  raised. in 
the  interval  between  the  making  of  the  first 
contract  and  the  8th  day  of  January  about 
one-quarter  to  one-half  a  cent  There  was 
a  provision  in  the  first  contract  that,  if  the 
price  of  steel  rose  before  the  option  was  ex- 
ercised, the  price  fixed  should  be  increased 
accordingly.  Jackson  stated  that  he  was 
not  sure  that  the  Increase  was  no  more  than 
half  a  cent  per  pound.  From  this  respond- 
ent argues  that  the  actual  advance  may  have 
lieen  enough  to  cover  the  difference  In  price 
between  the  two  contracts,  and  hence  that 
no  losft  was  shown.  It  is  apparent,  however, 
from  all  of  the  evidence  that  Jackson  did 
not  intend  to  suggest  that  so  great  an  ad- 
vance was  made  as  would  be  necessary  to 
cover  this  difference.  It  would  have  requir- 
ed a  raise  of  1%  cents  per  pound  to  have 
had  that  effect.  His  remark  was  evidently 
Intended  as  a  mere  suggestion  that  there 
was  some  raise  in  the  price  of  steel,  which 
would  have  increased  somewhat  the  stated 
price  in  the  original  contract.  Such  is  the 
fair  inference  from  the  whole  testimony, 
and,  upon  a  motion  for  nonsuit,  all  reason- 
able inferences  must  be  resolved  in  favor  of 
the  plaintiff.  We  add  that  in  stating  the 
effect  of  the  evidence  we  have  kept  in  mind 
the  nile  in  motions  for  nonsuit,  and  have 
accordingly  given  it  the  construction  most 
favorable  to  the  plaintiff.  We  think  a  sub- 
stantial loss  and  damage  from  the  failure 
to  exercise  the  option  on  January  8th  was 
xuSictently  shown. 


The  California  decisions,  above  cited,  are 
all  cases  of  mistakes  made  in  the'  words  of 
the  message  in  transmitting  it  through  the 
wires,  or  in  receiving  it  at  the  office  of  its 
destination.  The  negligence  complained  of 
in  the  present  case  Is  a  delay  in  the  delivery 
of  the  message  after  it  had  been  correctly 
transmitted.  The  plaintiff  contends  that 
there  is  an  obvions  distinction  between  er- 
rors or  delays  in  transmission  and  a  delay  in 
the  delivery  of  a  message  after  its  arrival. 
It  is  argued  that,  since  the  repeating  of  a 
message  would  have  no  tendency  to  prevent 
a  delay  in  delivery,  but  merely  secures  ac- 
curacy in  transmission,  it  has  no  logical  re- 
lation to  any  other  object;  that,  as  the  pro- 
vision for  insurance  applies  only  to  accuracy 
of  transmission,  and  the  contract  as  a  whole 
affords  the  sender  no  means  of  protection 
against  a  delay  in  the  subsequent  delivery, 
the  question  of  the  reasonableness  of  such 
a  contract,  and  its  accordance  with  public 
policy,  is  not  settled  by  said  decisions.  Able 
and  exhaustive  arguments  are  presented  on 
each  side  of  this  question. 

The  question  whether  the  restriction  of 
liability  for  errors  in  transmission  is  void, 
because  contrary  to  public  policy,  has  pro- 
duced an  unusual  conflict  in  the  authorities. 
In  a  comparatively  few  jtirisdlctions  outside 
of  California,  the  contract  is  declared  to  be 
valid,  unless  there  is  gross  negligence  or 
willful  misconduct.  These  are  as  follows: 
Maryland,  in  U.  S.  Telegraph  Co.  v.  Gilder- 
sieve,  29  Md.  232,  96  Am.  Dec.  519;  Massa- 
chusetts, In  Wheelock  v.  Postal,  etc.,  Co., 
197  Mass.  125,  83  N.  E.  313,  14  Ann.  Cas. 
188;  Michigan,  in  Birkett  v.  W.  U.  T.  Co., 
103  Mich.  361,  61  N.  W.  645,  33  L.  R.  A.  404. 
50  Am.  St.  Rep.  374 ;  New  York,  in  Halsted 
V.  Postal,  etc.,  Co.,  193  N.  Y.  303,  85  N.  E. 
1078,  19  L.  R.  A.  (N.  S.)  1021,  127  Am.  St. 
Rep.  952;  Rhode  Island,  in  Stone  v.  Postal, 
etc.,  Co.,  31  R.  I.  180,  76  AO.  762;  Texas,  in 
Womack  v.  W.  U.  T.  Co.,  58  Tex.  176,  44  Am. 
Rep.  614 ;  the  United  States  Supreme  Court, 
in  Primrose  v.  W.  U.  T.  Co.,  164  U.  S.  1,  14 
Sup.  Ct.  1098,  38  li.  Ed.  883;  and  in  Eng- 
land, McAndrew  v.  Telegraph  Co.,  17  Com. 
B.  3,  25  L.  J.  C.  B.  26.  In  South  Dakota 
and  Kansas,  there  are  decisions  which  con- 
cede its  validity  for  the  purposes  of  the  case, 
but  affirm  the  Judgment  against  the  com- 
pany, on  the  ground  that  gross  negligence 
was  proved.  Lothian  v.  W.  U.  T.  Co.,  25  S. 
D.  319,  126  N.  W.  621;  W.  U.  T.  Co.  v.  Crall, 
38  Kan.  683,  17  Pac.  309,  5  Am.  St.  Rep.  795. 
Pennsylvania  decisions  seem  to  conflict  with 
each  other.  Passmore  v.  W.  U.  T.  Co.,  78 
Pa.  238,  treats  the  case  as  an  action  in  tort, 
and  seems  to  hold  such  contract  valid  as  a 
rule  of  business,  the  violation  of  which  by 
the  sender  will  exonerate  the  company,  as 
in  a  case  of  contributory  negligence.  In  the 
later  case  of  Bailey  v.  W.  U.  T.  Co.,  227  Pa. 
529,  76  Atl.  730,  19  Ann.  Cas.  805,  the  court 
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states  the  rule  to  be  settled  that  a  telegraph  | 
company  "cannot  stipulate  for  exemption 
from  liability  caused  by  its  own  negligence." 
For  the  opposite  side,  the  following  states 
declare  such  contracts  to  be  against  public 
policy  and  Toid  as  a  protection  to  the  com- 
pany against  its  own  ordinary  negligence. 
We  dte  but  one  case  from  each  state:  Ala- 
bama, in  American,  etc.,  Co.  v.  Daugherty, 
80  Ala.  196,  7  South.  660;  Arkansas,  In  W. 
U.  T.  Co.  V.  Short,  63  Ark.  440,  14  S.  W.  649, 

9  L.  R.  A.  744;  Florida,  In  W.  U.  T.  Co.  v. 
MUton.  53  Fla.  496,  43  South.  495,  11  L.  R. 
A.  (N.  S.)  560,  125  Am.  St  Rep.  1077;  Geor- 
gia, in  W.  U.  T.  Co.  V.  Blanchard,  68  Ga. 
299,  45  Am.  Rep.  480;  Illinois,  In  W.  U.  T. 
Co.  V.  Tyler,  74  111.  168,  24  Am.  Rep.  279; 
Indiana,  in  W.  U.  T.  Co.  v.  Meredith,  95 
Ind.  94;  Idaho,  in  Strong  v.  W.  U.  T,  Co.,  18 
Idaho.  389,  109  Pac.  910,  30  L.  R.  A.  (N.  S.) 
409,  Ann.  Cas.  1912A,  55;  Iowa,  in  Hark- 
ness  V.  W.  U.  T.  Co.,  73  Iowa,  193,  34  N.  W. 
811,  5  Am.  St  Rep.  672;  Kentucky,  in  W. 
U.  T.  Co.  v.  Eubanks,  100  Ky.  601,  38  S.  W. 
1068,  36  L.  R.  A.  711,  66  Am.  St  Rep.  361 ; 
Maine,  In  Ayer  v,  W.  U.  T.  Co.,  70  Me.  497, 

10  Atl.  495,  1  Am.  St  Rep.  353;  Mississippi, 
in  Postal,  etc.,  Co.  y.  Wells,  82  Miss.  740,  35 
South.  190;  Missouri,  In  Reed  v.  W.  U.  T. 
Co.,  135  Mo.  668,  37  S.  W.  904,  84  L.  R.  A. 
492,  58  Am.  St  Rep.  609;  New  Mexico,  In 
W.  U.  T,  Co.  V.  LongwUl,  6  N.  M.  308,  21 
Pac.  339;  North  Carolina,  in  Williamson  v. 
PosUl,  etc.,  Co.,  151  N.  C.  228,  65  S.  E.  974, 
orerrnling  Lassiter  t.  Telegraph  Co.,  89  N. 
0.  334,  on  this  point;  Ohio,  In  Telegraph  Co. 
V.  Grlswold,  37  Ohio  St  313,  41  Am.  Rep. 
600;  Oklahoma,  in  Blackwell  v.  W.  U. 
T.  Co.,  17  Okl.  381,  89  Pac.  235,  10  Ann. 
Cas.  865;  Tennessee,  In  Pepper  t.  Tele- 
graph Co.,  87  Tenn.  559,  11  S.  W.  783, 
4  L.  R.  A.  660,  10  Am.  St  Rep.  699 ;  Uteh, 
In  Werta  v.  W.  U.  T.  Co.,  7  Utah,  449, 
27  Pac.  172,  13  L.  R.  A.  510;  Vermont  In 
GlUls  T.  W.  D.  T.  Co.,  61  Vt  466,  17  AU. 
736,  4  L.  R.  A.  611,  15  Am.  St  Rep.  917; 
Wisconsin,  In  Fox  t.  Postal,  etc.,  Co.,  138 
Wis.  648,  120  N.  W.  399,  28  L.  R.  A.  (N.  S.) 
490. 

In  this  connection  it  may  be  observed  that 
it  is  somewhat  difficult  to  reconcile  the  Cali- 
fornia decisions  with  our  Civil  Code.  Sec- 
tion 2162  provides  that  "a  carrier  of  mes- 
sages for  reward  must  use  great  care  and 
diligence  in  the  transmission  and  delivery  of 
messages."  Section  1667  declares  that  a 
contract  which  Is  contrary  to  an  express 
provision  of  law,  or  to  the  policy  of  express 
law,  Is  unlawful.  Section  1668  declares  that 
"all  contracts  which  have  for  their  object, 
directly  or  indirectly,  to  exempt  any  one 
from  responsibility  for  his  own  *  *  * 
violation  of  law,  whether  willful  or  negli- 
gent, are  against  the  policy  of  the  law."  It 
is  essential  to  the  legal  existence  of  a  con- 
tract— that  is,  to  Its  recognition  by  the  law 
as  a  contract — that  it  shall  have  a  lawful 


object.  Section  1560.'  Where  the  object  of 
a  contract  la  unlawful,  the  contract  is  void. 
Section  1698.  It  seems  clear  that  If  the  law 
requires  the  telegraph  company  to  use  great 
care  and  diligence  In  the  transmission  and 
delivery  of  messages,  and  the  object  of  this 
contract  directly  or  indirectly,  is  to  relieve 
it  from  responsibility  for  the  damages  caus- 
ed by  its  failure  to  use  great  care  and  dili- 
gence in  so  doing,  or.  In  other  words,  by  Its 
negligent  violation  of  section  2162,  then,  by 
the  express  provision  of  section  1668,  the 
contract  is  against  the  policy  of  the  law.  If 
that  be  the  case,  section  1667  makes  It  un- 
lawful, and  section  1598  declares  that  It  Is 
void.  A  person  guilty  of  ordinary  negligence 
has  certainly  failed  to  use  great  care  and 
diligence.  It  appears  logically  to  follow 
that  a  decision  that  such  a  contract  will  ex- 
empt the  company  from  everything,  except 
gross  negligence  or  willful  misconduct  Is  di- 
rectly In  the  teeth  of  these  statutory  provi- 
sions. There  Is  much  force  In  the  statement 
which  Justice  Ross,  the  author  of  the  opin- 
ion In  Hart  v.  W.  U.  T.  Co.,  supra,  after- 
wards made,  as  Judge  of  the  United  States 
Circuit  Court,  In  W.  U.  T.  Co.  v.  Cook,  61 
Fed.  629,  9  C.  C.  A.  684,  declaring  a  contrary 
doctrine,  as  follows:  "It  would  be  against 
reason  and  public  policy  to  hold  that  It  Is 
permissible  for  such  a  company  to  stipulate 
for  immunity  from  liability  for  a  failure  to 
exercise  the  care  and  diligence  that  the  stat- 
ute under  which  it  operates  declares  It  shall 
exercise." 

[10]  Under  these  circumstances,  we  may 
consider  whether  or  not  the  contract  in  ques- 
tion should  be  construed  to  apply  to  delays 
in  delivery  of  a  message  which  has  been  cor- 
rectly transmitted.  These  contracts  are  pre- 
pared by  the  telegraph  company  and  printed 
upon  all  of  Its  blanks  provided  for  the  use 
of  the  publia  They  are  not  often  the  result 
of  negotiation  between  the  parties.  The 
sender  has  no  choice,  nor  any  reasonable  op- 
portunity to  make  terms  not  specified  In  the 
printed  contract.  Although  he  does  not  sign 
it,  he  is  presumed  to  have  seen  It;  and  from 
his  failure  to  object  be  is  taken  to  have  as- 
sented to  It.  Hence,  If  it  is  uncertain  in  any 
particular,  Its  language  on  that  i>olnt  la  to 
be  interpreted  most  strongly  against  the  com- 
pany. Civ.  Code,  {  1654.  The  subject  to 
which  It  was  intended  to  relate  and  the  de- 
lays and  mistakes  against'  which  it  was  In- 
tended to  provide  are  shown  by  the  opening 
words,  to  wit:  "To  guard  against  mistakes 
or  delays,  the  sender  of  a  message  should 
order  It 'repeated."  Where  a  guard  Is  offer- 
ed against  mistakes  and  delays,  which  are 
not  more  particularly  described,  a  reason- 
able construction  of  the  language  is  that  the 
mistakes  and  delays  Intended  are  those 
which  the  proposed  guard  would  prevent;  in 
this  case,  mistakes  and  delays  which  a  repe- 
tition of  the  message  would  disclose,  so  that 
they    could    be    Immediately    corrected    or 
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avoided.  That  this  was  the  object  and 
meaning  of  the  contract  la  further  shown  by 
the  final  proposal  to  insure  "correctness  in 
the  transmission  of  a  message  to  any  point 
on  the  lines  of  this  company."  This  lan- 
gnage  does  not  suggest,  as  some  of  the  deci- 
sions holding  the  contract  Talid  intimate, 
promptness  In  delirery  after  arrival.  It 
plainly  confines  the  insurance  to  the  sub- 
ject of  correctness  or  accuracy  In  transmit- 
ting It  to  the  company's  delivering  office  on 
Its  lines,  and  does  not  refer  to  delays  in  sub- 
sequent delivery.  The  company  has  power 
only  to  make  reasonable  regulations.  If  the 
condition  sought  to  be  imposed  requires  an 
act  to  be  done  to  protect  the  sender  against 
a  certain  mischance,  and  «uch  act  would 
have  no  tendency  to  do  so,  the  regulation 
could  not  be  deemed  reasonable.  The  con- 
tract should,  therefore,  not  receive  this  con- 
struction, unless  no  other  meaning  can  rea- 
sonably be  deduced.  For  these  reasons  it 
should  be  interpreted  to  provide  only  for  de- 
lays and  mistakes  occurring  in  the  forward- 
ing of  a  message  from  the  comi)any'8  desk, 
where  it  is  received  from  the  sender,  to  the 
company's  oflBce,  where  it  is  written  out  and 
made  ready  for  delivery  to  the  addressee. 

There  are  some  cases  in  the  states,  which 
hold  the  contract  valid  as  to  errors  In  trans- 
mission, which  extend  the  rale  to  delays  in 
subsequent  delivery.  But  the  better  reason 
and  the  greater  number  of  cases  uphold  the 
views  we  have  stated.  In  Texas  the  con- 
tract is  held  valid  as  to  mistakes  in  trans- 
mission, but  invalid  with  respect  to  delays 
in  delivery.  Gulf,  etc.,  C!o.  v.  Wilson,  69 
■  Tex,  741,  7  S.  W.  663;  W.  D.  T.  Co.  v.  Ben- 
nett (Tex.  GiT.  App.)  124  S.  W.  164.  In 
Barnes  ▼.  W.  D.  T.  Co.,  24  Nev.  140,  60  Pac. 
438,  77  Am.  St  Rep.  791,  and  W.  U.  T.  Co. 
T.  Graham,  1  Colo.  234,  9  Am.  Rep.  136,  it  is 
conceded  that  it  is  valid  against  errors  in 
transmission,  but  held  to  be  void  as  to  de- 
lays in  delivery.  In  all  of  these  cases  the 
distinction  we  have  pointed  out  is  held  to  be 
good.  In  Box  T.  Postal  T.  Co.,  166  Fed.  188, 
91  C.  O.  A.  172,  28  L.  R.  A.  (N.  S.)  666,  the 
court  says:  "Although  the  regulation  pur- 
ports to  be  made  to  guard  against  mistakes 
or  delays,  it  should  be  construed  to  refer  to 
such  mistakes  or  delays  as  could  be  correct- 
ed or  avoided  by  repetition  or  comparison." 
In  Beatty  v.  W.  U.  T.  Co.,  52  W.  Va.  412, 
44  S.  B.  810,  the  court  declares  that  "this 
condition  has  no  relevancy,  except  as  to  such 
failure  or  error  as  might  be  cured  by  repe- 
tition; it  is  only  to  errors  preventable  by 
repetition  that  such  a  condition  logically  ap- 
plies." The  company  in  that  case  was  held 
liable  for  a  negligent  failure  to  deliver,  not- 
withstanding the  contract  In  question. 

The  Judgment  is  reversed. 

We  concur:  SLOSS,  J.;  ANGBLLOTTI,  J. 


(1*  Cal.  App.  232) 
TAYLOR  ▼,  DARLING,     (ar,  1,117.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Jane  4,  1912.) 

1.  Appeai.  and  Ebbor  ({  113*)— Appbalabix 

ORDEB— REruSAL  TO  VACATE  JUDaHENT. 

An  order  deaying  the  motion  under  Code 
Civ.  Proc.  a  663,  663a,  to  vacate  and  set  aside, 
as  not  supported  by  the  facts  found,  the  judg- 
ment rendered  and  entered,  Is  within  section 
963,  declaring  appealable  any  special  order  aft- 
er judgment 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,   Cent   Dig.   {J    758-785;    Dec    Dig.   | 

lXo>    J 

2.  Husband    and    Wife    (S    239«)  — Aotiok 
AoAiNST  Wife— Joinder  or  Husband. 

The  fact  that  one  sued  alone  for  conver- 
sion was  a  married  woman  not  living  separate 
and  apart  from  her  husband,  requiriog,  under 
provision  of  Code  Civ.  Proc.  {  370,  that  her 
husband  be  joined  as  a  defendant  being  plead- 
ed by  the  answer  and  found  by  the  court,  de- 
feats right  to  recover  against  her  in  such  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  |  856;  Dec.  Dig.  |  239.*] 

Appeal  from.  Superior  Court,  City  and 
County  of  San  Francisco;  Franklin  J.  Cole, 
Judge. 

Action  by  Catherine  M.  Taylor,  adminis- 
tratrix of  Catherine  Kenny,  deceased,  against 
Agnes  Darling.  From  an  order  denying  her 
motion,  defendant  appeals.  Reversed,  and 
motion  ordered  granted. 

George  A.  Connolly,  for  apt>ellant  Neal 
Power,  for  respondent 

HALL,  J.  [1]  This  is  an  appeal  from  an 
order  made  after  final  Judgment  denying 
defendant's  motion  made  under  sections  663 
and  663a  of  the  Code  of  Civil  Procedure  to 
vacate  and  set  aside  the  Judgment  rendered 
and  entered  against  defendant  as  not  sup- 
ported by  the  facts  found. 

1.  The  contention  of  respondent  that  such 
order  is  not  appealable  is  fully  answered  by 
the  cases  of  Bond  v.  United  Railroads,  169 
Cal.  270,  113  Pac.  366,  (London  v.  Donohue, 
160  Cal.  749,  118  Pac.  113,  and  Rahmel  v. 
Lehndorff,  142  Cal.  681,  76  Pac  669,  65  L. 
R.  A.  88,  100  Am.  St  Rep.  164.  The  order 
denying  such  a  motion  is  one  made  after 
final  Judgment  and  is  appealable  under  the 
provisions  of  section  963,  Code  of  Civil  Pro- 
cedure. 

[2]  2.  Defendant  was  sued  alone  for  the  al- 
leged conversion  of  |1,000.  She  answered 
and  pleaded  in  abatement  that  she  "is  a  mar- 
ried woman,  not  living  separate  and  apart, 
or  separate  or  apart,  from  her  husband,  and 
that  her  husband  has  not  been  made  a  par- 
ty to  this  action,"  and  the  coiurt  found  this 
allegation  of  her  answer  to  be  true,  but 
nevertheless  rendered  Judgment  against  her 
as  prayed  for.  A  married  woman  not  living 
separate  and  apart  from  her  husband  can- 
not be  sued  without  Joining  her  husband  as 
a  party  defendant  except  where  her  husband 
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Is  the  plaintiff.  Section  370,  Code  Civ.  Proc.; 
McDonald  v.  Porsh,  136  Cal.  301,  68  Pac. 
817.  The  defect  of  parties  defendant  In  this 
case  did  not  appear  upon  the  face  of  the 
complaint  but  defendant  pleaded  the  facts  In 
her  answer,  and  the  court  found  In  accord- 
ance therewith.  Such  finding  necessarily  de- 
feated plaintiff's  right  to  recover  against 
defendant  In  this  action.  Bogart  v.  Wood- 
ruff, 96  Cal.  609,  31  Pac.  618;  McDonald  v. 
Porsh,  136  Cal.  301,  68  Pac.  817 ;  section  370, 
Code  Civ.  Proc. 

■  The  court  therefore  erred  In  denying  de- 
fendant's motion  and  the  order  Is  reversed, 
and  the  court  directed  to  grant  said  motion. 

We  concur:  LENNON,  P.  J.;  KERRI- 
GAN, J. 

(19  Cal.  App.  223) 

PEOPLE  V.  MILES.     (Cr.  379.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia. June  1,  1912.  Rehearing  Denied 
July  1,  1912.  Denied  by  Supreme  Court 
July  31,  1912.) 

1.  Larceny  (f  .55*)— Evidence— SumciENcr. 

Evidence  held  to  show  that  defendant  was 
a  fellow  conspirator  with  bis  codefendants,  and 
an  active  participant  in  the  entire  scheme  by 
which  the  larceny  was  committed. 

[Ed.  Note,— For  other  cases,  see  Larceny, 
Cent.  Dig.  ii  152, 164. 165,  167-169;  Dec.  Dig. 
«  55.*] 

2.  Larcent  (S  68*)— Evidence— Question  fob 
Jury. 

Where,  in  a  larceny  case,  the  evidence 
showed  that  the  victim  of  a  "seance"  scheme 
was  fraudulently  induced  to  part  with  her 
money  in  exchange  for  a  postdated  receipt  for 
money  paid  for  stock  to  be  issued  by  a  corpo- 
ration not  yet  formed,  and  it  also  appeared 
that  she  was  promised  part  of  her  money 
back  shortly  if  she  wished  it,  the  question 
whether  it  was  intended  that  the  title  to  the 
money  sbonld  remain  in  the  victim  until  the 
stock  was  delivered,  so  that  the  offense  would 
be  larceny  and  not  the  obtaining  of  money  by 
false  pretenses,  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  §f  180,  181;   Dec.  Dig.  5  68.»] 

3.  Cbiminal  Law  (§  1137*)— Appeal— Invit- 
ed Error. 

Where  defendant,  subsequent  to  the  rejec- 
tion .  of  an  offer  of  improper  proof,  made  a 
vague  and  general  offer  of  testimony,  and  stat- 
ed that  the  court  had  "practically  ruled  on 
that,"  be  invited  the  ruling  against  him,  and 
could  not  complain  of  it. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  IS  3007-3010;  Dec.  Dig.  § 
1137.*] 

4.  Indictment  and  Information  (|  129*)— 
Different  Offenses  Relating  to  the 
Same  Tbansactjon. 

Under  Penal  Code,  §  954,  as  amended  in 
1905  (St.  1905,  p.  772),  permitting  different 
offenses  to  be  charged  in  different  counts 
where  they  all  relate  to  the  same  transaction, 
the  offenses  of  larceny,  false  pretenses,  or 
embezzlement,  relating  to  the  same  transaction, 
may  be  charged  in  the  same  accusation,  and 
sbonld  be  so  charged  where  there  is  any 
doubt  which  offense  the  evidence  will  disclose. 
[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §§  414-418;  Dec. 
Dig.  i  129.*] 


Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  Frank  H.  Dunne, 
Judge. 

E.  C.  Miles  was  convicted  of  larceny,  and 
he  appeals.    Affirmed. 

William  Maxwell  and  N.  C.  Coghlan,  for 
appellant  Attorney  Oeneral  U.  S.  Webb, 
for  the  People. 

BALL,  J.  Appellant  was  Jointly  Indicted 
with  Mr.  and  Mrs.  Arnold  and  one  Emma 
Smith  for  the  larceny  of  |1,000  of  the  prop- 
erty of  Olive  Grlesse  and  Henry  Grlesse. 
Appellant  was  tried  separately  and  by  the 
Jury  found  guilty  as  charged,  and  from  the 
Judgment  rendered  upon  such  conviction  ap- 
pealed to  .this  court. 

In  the  methods  resorted  to  by  appellant 
and  his  codefendants  to  obtain  the  money 
from  the  prosecuting  witnesses  this  case 
bears  a  close  resemblance  to  the  case  of  Peo- 
ple V.  Tessle  Arnold,  17  Cal.  Aw>.  68,  118  Pac. 
729,  In  which  all  of  the  same  parties  were 
Indicted  for  stealing  |150  from  one  Francis 
Shaw,  and  In  which  case  the  conviction  of 
Tessle  Arnold  was  by  this  court  sustained. 
It  Is  urged  by  the  appellant  that  the  verdict 
Is  not  sustained  by  the  evidence. 

[1]  The  evidence  shows  that  at  all  the 
times  referred  to  by  the  witnesses  Tessle 
Arnold  was  residing  at  1237  O'Farrell  street 
In  the  city  and  county  of  San  Francisco,  and 
at  her  apartments  there  conducted  from  time 
to  time  what  she  was  pleased  to  call  "seanc- 
es," at  which,  as  she  represented  to  her  pa- 
trons, voices  from  the  spirit  world  audibly 
spoke  to  her  and  to  those  participating  In 
the  seances.  The  prosecuting  witnesses  first 
visited  Mrs.  Arnold's  apartments  In  the  lat- 
ter part  of  December,  1909,  or  in  the  early 
part  of  January,  1910,  and  became  interested 
in  the  "seances."  They  kept  up  their  visits 
at  frequent  intervals  for.  about  four  months. 
They  were  early  Induced  by  Mrs.  Arnold  to 
have  a  "seance."  At  the  Invitation  of  Mrs. 
Arnold  they  entered  a  small  apartment  or 
cabinet,  in  the  center  of  which  was  a  small 
table,  upon  which  was  placed  a  music  box 
and  a  trumpet.  The  room  was  hung  with 
curtains,  apparently  against  the  walls,  and 
was  illuminated  by  artificial  light  During 
the  "seances"  this  was  turned  down  so  as 
to  give  but  a  very  dim  light,  and  the  music 
box  was  set  running  so  as  to  give  forth 
strains  of  music.  Mrs.  Arnold  and  the  prose- 
cuting witnesses  being  seated  at  the  table, 
voices  were  heard,  apparently  coming  from 
the  trumpet,  and  which  Mrs.  Arnold  repre- 
sented to  be  from  the  spirit  world.  One  of 
these  called  himself  Dr.  Wlnthrop,  and  claim- 
ed to  be  the  guide  and  "control"  of  Mrs. 
Arnold,  while  the  other  called  himself  Abde- 
water,  and  claimed  to  be  the  guide  and  "con- 
trol" of  Mrs.  Grlesse.  We  have  no  doubt  but 
that  the  Jury  from  the  subsequent  develoi)- 
ments  correctly  believed  that  these  voices 
came  from  the  throats  of  Mr.  Arnold  and 
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appellant  Miles,  and  tbat  they  were  confed- 
tratee  ot  Mrs.  Arnold  in  a  scheme  to  mulct 
Mr.  and  Mrs.  Grlesae  of  their  little  savings. 

The  confederates,  as  we  shall  hereafter 
term  them,  soon  learned  that  Mr.  and  Mrs. 
(iriesse  were  the  owners  of  a  lodging  house. 
Thereafter  at  each  "seance"  the  voices  ad- 
vised and  urged  Mr.  and  Mrs.  Griesse  to  sell 
their  lodging  house,  to  the  end  that  the 
money  could  be  invested  under  the  directions 
of  "Dr.  Wlnthrop"  and  "Abdewater."  By 
means  of  urging,  cajoling,  and  bullying  re- 
Iieated  at  frequent  "seances,"  the  confeder- 
ates finally  induced  the  Griesses  to  dispose 
of  their  lodgfng  house,  for  which  they  re- 
ceived the  sum  of  $1,400,  and  which  they 
promptly  on  the  18th  day  of  April,  1910,  de- 
posited in  the  Anglo,  London  &  Paris  Nation- 
al Bank  in  such- a  manner  that  it  could  be 
withdrawn  upon  the  order  of  either  Mr.  or 
Mrs.  Griesse.  Shortly  afterwards  Mr.  and 
Mrs.  Griesse,  at  the  invitation,  over  the  tele- 
phone, of  Mrs.  Arnold,  visited  her,  and  were 
given  a  "seance,"  at  which  the  voices  urged 
and  advised  the  Griesses  to  Invest  their  mon- 
•ey  in  a  wonderful  invention  originated  by  an 
"honest  man"  whom  they  had  been  "develop- 
ing" as  an  inventor.  At  the  conclusion  of 
the  "seance"  the  Griesses  were  conducted  by 
Mrs.  Arnold  to  another  room,  where  they 
were  introduced  to  appellant  as  the  inventor 
and  to  Mr.  Arnold.  The  merits  of  his  "foun- 
tain tooth  brush"  and  the  wonderful  business 
prospects  of  the  "American  Fountain  Tooth 
Brush  Company,"  to  be  organized  to  market 
and  exploit  this  invention,  not  yet  com- 
pleted nor  patented,  were  explained  to  Mr. 
and  Mrs.  Griesse  by  appellant,  and  the  "con- 
federates" earnestly  and  persistently  urged 
the  Griesses  to  Invest  in  the  stock  of  the 
company,  but  without  immediate  success. 
The  Griesses  went  home  without  coming  to 
a  decision. 

On  April  21,  1910,  Mrs.  Griesse  visited 
Mrs.  Arnold,  and  was  again  treated  to  a 
"seance,"  at  which  she  was  urged  and  ad- 
vised by  the  voices  of  "Dr.  Wlnthrop"  and 
"Abdewater"  speaking  through  the  trumpet 
to  invest  In  the  stock  of  the  company.  At 
the  "seances"  some  sort  of  incense  was  burn- 
ed, bnt  at  this  one  more  than  usual,  and  she 
was  urged  by  Mrs.  Arnold  to  inhale  of  it, 
so  as  to  more  fully  come  under  the  "control." 
This  she  did  to  such  an  extent  as  to  become 
dizzy.  At  the  conclusion  of  the  "seance" 
she  wag  conducted  to  another  room,  where 
she  again  met  Mr.  Arnold  and  appellant, 
and,  after  more  talk  sibi  persistent  urging 
in  which  she  was  told  among  other  things 
tbat  she  could  at  any  time  get  back  $250  of 
her  money  and  In  a  short  time  all  of  It,  she 
signed  and  delivered  to  appellant  a  check 
on  the  bank  for  $1,000,  payable  to  him,  and 
which  he  promptly  cashed.  Appellant  upon 
the  receipt  of  the  check  gave  her  an  instru- 
ment, signed  by  him,  as  follows:  "San  Fran- 
cisco, California,  6/21/1910.  Received  of 
Olive  M.   Griesse,  on  account  of  purchase 


price  of  ten  thousand  shares  of  the  capital 
stock  of  the  American  Fountain  Tooth  Brush 
Company  (now  being  organized),  owner  of 
patent  rights  for  U.  S.  Patent  application  No. 
546289,  now  pending.  Stock  to  be  issued  and 
delivered  as  soon  as  printed  and  to  be  fully 
paid  and  nonassessable. — A,  C.  Miles,  Agent" 
This  transaction  occurred  and  the  check  was 
dated  April  21,  1910. 

It  is  urged  that  the  evidence  does  not  sup- 
port the  verdict,  in  that,  as  It  is  claimed,  no 
criminal  connection  of  appellant  is  shown 
with  the  scheme  to  fleece  Mr.  and  Mrs. 
Griesse,  and  because,  as  it  is  claimed,  the 
evidence  shows  that  the  crime  committed  was 
not  tbat  of  larceny,  because,  as  it  is  claim- 
ed, the  .evidence  shows  tbat  Mrs.  Griesse 
intended  to  part  with  the  title  to  her  money 
when  she  gave  the  check. 

As  to  the  first  contention  there  can  be  no 
doubt,  from  the  evidence  as  we  have  detail- 
ed it,  as  well  as  from  other  matters  in  evi- 
dence not  adverted  to,  that  appellant  was  a 
fellow  conspirator  and  an  active  participant 
in  the  entire  scheme. 

[2]  The  other  point,  to  wit,  that  the  evi- 
dence shows  that  Mr&  Griesse  Intended  to 
and  did  part  with  title  to  the  money  when 
she  made  the  transfer  of  possession,  and 
that,  therefore,  the  case  is  one  of  obtaining 
money  by  false  and  fraudulent  pretenses, 
and  not  a  case  of  larceny,  is  more  plausible 
The  court  very  correctly  and  clearly  explain- 
ed to  the  Jury  wtiat  constituted  larceny  by 
trick  and  device,  and  the  difference  between 
such  a  larceny  and  the  crime  of  obtaining 
money  by  false  and  fraudulent  pretenses  in 
accordance  with  the  rule  as  laid  down  in 
People  V.  'Delbos,  146  Cal.  734,  81  Pac.  131, 
and  the  cases  there  cited.  It  must  be  con- 
ceded, we  think,  that  the  jury  would  have 
been  Justified  in  finding  that  Mrs.  Griesse  did 
intend  to  and  did  in  fact  part  with  title  to 
her  money  in  the  transaction  with  appellant. 
It  may  well  be  that  such  would  have  been 
the  more  logical  conclusion  to  draw  from 
the  facts  disclosed  by  the  evidence. 

But  from  this  It  does  not  follow  that  a 
contrary  conclusion  may  not  be  supported  by 
the  evidence.  Mrs.  Griesse  had  been  told 
that  she  could  at  any  time  tiave  the  return 
of  $250  of  her  money,  and  could  shortly  get 
it  all  back  If  she  wished.  The  transaction 
occurred  and  the  check  was  dated  April  21, 
1910.  At  this  time  the  corporation  had  not 
been  formed,  nor  indeed  had  any  steps  been 
taken  to  form  the  corporation.  No  stock  was 
yet  issued  or  printed.  The  receipt  was  dated 
by  appellant  as  of  June  21,  1910  (6/21/1910), 
two  months  later  than  the  date  of  the  check. 
From  this  significant  fact  in  connection  with 
the  other  circumstances,  the  Jury  may  well 
have  found  that  It  was  intended  and  under- 
stood that  until  such  date  arrived,  June  21, 
1910,  and  the  stock  could  be  delivered  and 
the  transaction  finally  closed,  the  title  to  the 
money  should  temaln  with  Mrs.  Griesse,  and 
the  possession  only  be  in  appellant,  for  the 
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purpose  of  paying  for  the  stock  wben  It  could 
be  Issued  by  the  company  to  Mrs.  Grlesse. 
This  view  of  the  transaction  finds  substantial 
8upi)ort  In  the  evidence,  and  for  that  rea- 
son we  cannot  say  that  the  verdict  of  guOty 
of  grand  larceny  Is  not  supported  by  the  evi- 
dence. 

[3]  The  defendant  also  complains  of  the 
ruling  of  the  court  In  sustaining  an  objection 
to  appellant's  offer  to  prove  that  the  stock  of 
the  company  was  of  some  value.  Without 
determining  whether  or  not'  such  evidence 
was  at  all  pertinent  or  material  in  view  of 
the  peculiar  facts  of  the  case,  we  do  not 
think  the  court  In  Its  ruling  committed  any 
error  of  which  appellant  can  be  heard  to 
complain.  Before  this  offer  of  testimony  oc- 
curred, appellant  had  offered  in  evidence  cer- 
tain letters  from  various  persons  which, 
though  not  set  fofth  in  the  record,  seem  to 
have  been  addressed  to  appellant,  and  to 
have  contained  statements  bearing  upon  the 
value  of  the  Invention  and  the  like.  Upon 
objection  these  letters  were  ruled  out,  and 
appellant  very  properly  makes  no  complaint 
as  to  such  rulings.  When  he  made  his  offer, 
of  the  ruling  out  of  which  he  does  complain, 
he  did  not  put  his  witnesses  upon  the  stand 
nor  ask  them  any  question.  They  were  not 
shown  to  have  had  any  knowledge  of  the 
company  or  of  the  value  of  the  so-called  in- 
vention. Appellant  made  a  somewhat  vague 
and  general  otter  of  testimony  along  certain 
general  Hues,  and  concluded  his  offer  by  the 
statement  that  "your  honor  has  practically 
ruled  on  that."  By  this  statement  counsel 
manifestly  referred  to  the  ruling  of  the  court 
In  rejecting  the  letters  that  had  previously 
been  offered,  and  we  think  in  so  doing  really 
invited  the  ruling  of  the  court  that  was 
thereupon  made  as  to  his  present  offer.  The 
matter  was  certainly  so  presented  to  the 
court  as  to  convey  the  idea  that  the  same 
point  was  involved  as  had  been  ruled  on.  In 
this  way  the  action  of  counsel  was  well  cal- 
culated to  mislead  the  court  (unintentionally 
of  course)  as  to  the  purpose  of  the  offer. 
The  previous  ruling  was  clearly  correct ;  and 
we  think,  under  the  circumstances  above  de- 
tailed as  attending  the  last  offer,  appellant 
should  not  be  heard  to  complain  of  the  rul- 
ing which  he  In  effect  Invited. 

Appellant  also  complains  of  the  refusal  of 
the  court  to  give  some  instructions  requested 
by  appellant,  but  an  examination  of  the  rec- 
ord satisfies  us  that,  so  far  as  such  instruc- 
tions correctly  stated  the  law,  they  were  sub- 
stantially given  in  other  instructions.  The 
Instructions  given  were  correct,  and  fully 
charged  the  Jury  on  the  matters  of  law  in- 
volved In  the  case. 

[4]  In  concluding  this  opinion  we  deem  the 
occasion  opportune  to  call  attention  to  the 
provisions  of  section  954  of  the  Penal  Code, 
as  amended  in  1905  (St.  1906,  p.  772).  This 
section   is  clearly  intended   to   permit  the 


charging  of  different  ottvuses  In  different 
counts  of  the  same  Indictment  or  informa- 
tion, where  different  offenses  all  relate  to 
the  same  act,  transaction,  or  event  The  sec- 
tion as  it  is  now  written  has  been  the  law 
of  this  state  since  1905,  and  yet  no  case  has 
yet  been  before  this  court  where  the  prose- 
cuting officer  has  availed  himself  of  its  pro- 
visions. It  is  certain  that,  by  following  the 
rule  prescribed  In  this  section,  any  excuse 
for  an  appeal  could  be  frequently  avoided 
where  any  doubt  may  exist  as  to  whether 
the  evidence  will  disclose  a  case  of  larceny, 
false  pretenses,  or  embezzlement  In  charg- 
ing under  this  section,  it  is,  of 'course,  neces- 
sary that  care  be  taken  to  make  it  clearly 
appear  that  the  offense  set  forth  relates  to 
but  one  act,  transaction,  or  event  (People  v. 
Jallles,  146  Cal.  303,  79  Pac.  965);  but,  if 
this  be  done,  no  harm  can  result  from  charg- 
ing under  different  counts  so  as  to  meet 
every  plausible  view  of  the  f&eta. 
The  judgment  is  affirmed. 


We  concur: 
CAN,  J, 


LENNON,   P.   J.;    KERBI- 


(19  Cal.  App.  219) 

BANK  OF   VENICE   v.   HtJTCHINSON, 
(Civ.  1,091.) 

(District  Court  of  Appenl,  Second  District, 
California.  May  31,  1912.  Rehearing  De- 
nied June  29,  1912.  Denied  by  Supreme 
Court  July  29,  1912.) 

1.  Appeai.  and  Errob  (S  914*)  — Record  — 
Presumption  —  Sumuons  —  AFFiDAvrr  fob 
Publication. 

An  affidavit  for  publication  of  summons, 
which  Code  Civ.  Proc.  §  412,  though  not  re- 
quiring it  to  discloBe  its  date,  clearly  indicates 
must  be  presented  and  verified  at  the  time  of 
the  application  for  order  of  publication,  will 
be  presumed  to  have  been  made  at  the  time  of 
its  presentation,  as  recited  in  the  order  of  pub- 
lication; its  recital  of  occurrences  of  a  month 
later  than  the  date  appearing  in  the  inrat 
showing  such  date  to  have  been  a  mistake. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3693-3698;  Dec.  Dig.  | 
014.»] 

2.  Process  (J  86*)  — Publication  — Pbrsons 
Servablb  by  Publication. 

Where  an  attachment  is  sought  against 
a  ivife's  separate  estate,  jurisdiction  of  the 
husband  can  be  obtained  by  publication. 

[Ed.  Note. — For  other  cases,  see  Process, 
Cent  Dig.  {  100;   Dec.  Dig.  J  86. •] 

3.  Process  ({  45*)— Auas  Suhvoms— Tixk  of 

Issuance. 

Code  Civ.  Proc.  {  408,  with  reference  to 
the  time  when  an  alias  summons  may  be  issued, 
has  no  reference  to  service  of  such  a  summons 
when  parties  are  brought  in  by  stipulation,  or 
by  order  of  the  court,  under  section  389. 

[Ed.  Note. — For  other  cases,  see  Procesi, 
Gent  Dig.  §§  42-15;   Dec.  Dig.  |  45.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   W.  P.  James,  Judge. 

Action  by  the  Bank  of  Venice  against  Su- 
san N.  De  Luna  Hutchinson,  sued  as  Susan 
N.  De  Luna.  Judgment  for  plaintiff;  de- 
fendant appeals.     Affirmed. 


•Tor  other  cases  ■••  sun*  topic  and  sMtlon  MUMBBR  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  SeriM  A  Rep'r  Indezas 


Digitized  by  VjOOQIC 


CaL) 


HYNES  V.  Alili  PERSONS 


253 


Aoderson  &  Anderson,  for  appellant.  Tan- 
ner, Taft  &  Odell,  for  respondent' 

ALLEN,  P.  J.  The  action  was  against  de- 
fendant and  appellant  as  guarantor  of  a 
promlssorj  note,  and  was  originally  brought 
against  Susan  N.  D'e  Luna,  under  wbich  name 
and  style  she  executed  the  contract  of  guar- 
anty. The  complaint  was  filed  August  1,  1008. 
Defendant  and  appellant  appeared  thereto 
and  subsequently,  on  December  14, 1908,  filed 
her  answer,  setting  forth,  among  other  things, 
that  she  was  a  married  woman;  that  her 
husband's  name  was  W.  C.  Hutchinson;  and 
that  her  husband  was  absent  from  his  home 
temporarily,  but  that  the  parties  were  not 
living  separate  and  apart.  Thereupon  plain- 
tiff asked  for  and  obtained  leave  of  court 
to  amend  its  complaint,  alleging  the  mar- 
riage, the  husband's  name,  and  asking  that 
he  be  made  a  party  to  said  proceeding.  This 
was  pursuant  to  a  stipulation,  which  fur- 
ther agreed  that  the  answer  theretofore  filed 
'  might  stand  as  an  answer  to  the  amended 
complaint  This  amendment  to  the  com- 
plaint and  the  stipulation  were  filed  on  June 
3,  1909.  The  court  by  Its  order  made  Octo- 
ber 13,  1909,  directed  the  issuance  of  an 
alias  summons.  The  original  summons  was 
returned  and  filed  November  12,  1909.  There- 
after an  affidavit  for  publication  of  sum- 
mons was  filed,  which  set  forth  the  time  of 
the  filing  of  the  complaint,  that  the  original 
summons  had  been  returned  on  the  12th  day 
of  November,  1909,  the  issuance  of  an  order 
for  the  alias  summons,  that  the  same  could 
not  be  served  upon  W.  C.  Hutchinson,  and 
generally  setting  forth  facts  sufficient  to  au- 
thorize the  issuance  of  an  order  for  publica- 
tion of  summons.  The  Jurat  attached  to 
the  affidavit  bears  date  of  October  11,  1909. 
Due  publication  and  mailing  is  shown  by  the 
record,  and  the  default  of  Hutchinson  duly 
entered.  Thereafter  judgment  was  entered 
in  favor  of  plaintUI,  and  against  defendant 
and  appellant,  and  a  new  trial  denied,  from 
which  judgment  and  order  Susan  N.  De 
Lana  appeals  upon  a  bill  of  exceptions. 

[1]  Appellant's  chief  contention  is  that  the 
affidavit  for  publication  of  summons  is  shown 
to  have  been  made  a  month  before  the  order 
for  publication  was  issued,  and,  upon  the 
authority  of  Forbes'  v.  Hyde,  31  Cal.  351, 
could  not  be  used  as  the  basis  for  an  order 
of  publication.  It  will  be  conceded  that  the 
affidavit  should  be  with  reference  to  condi- 
tions existing  at  the  time  of  the  application 
for  the  order;  but  we  are  not  prepared  to 
say  that  under  the  facts  presented  by  the 
record  in  this  case,  It  can  be  said  that  such 
rule  has  been  violated.  In  the  body  of  the 
affidavit  for  publication,  it  recites  occurrenc- 
es of  November  12,  1909.  The  date  appear- 
ing in  the  Jurat,  we  think,  was  obviously  a 
mistake,  and  was  Inserted  by  the  notary  in- 
advertently and  carelessly.    Reading  the  affi- 


davit. It  Is  certain  that  it  was  sworn  to  and 
subscribed  on  or  after  the  12th  day  of  No- 
vember, 1909.  Otherwise  It  would  not  have 
been  possible  to  have  Incorporated  therein 
the  occurrences  of  that  date.  Section  412  of 
the  Code  of  Civil  Procedure  does  not  pro- 
vide In  terms  that  the  date  of  the  affidavit 
should  be  disclosed  therein,  but  does  indicate 
clearly  that  it  must  be  presented  and  veri- 
fied at  the  time  of  the  application.  We  are 
of  opinion  that,  had  the  Jurat  omitted  any 
date,  and  nothing  to  the  contrary  appeared, 
it  would  be  presumed  that  It  was  made  at 
the  time  of  its  presentation.  The  order  of 
publication  so  recites.  The  case  of  Hibemla, 
etc..  Society  v.  Churchill,  128  Cal.  633,  61 
Pac.  278,  79  Am.  St  Bep.  73,  Is  an  authority 
upon  the  proposition  that,  the  statute  not 
requiring  the  date  of  a  summons  to  be  made 
a  part  thereof,  such  summons  is  not  void  on 
account  of  an  improper  date  being  inserted 
therein;  and  People  ▼.  McDaniels,  141  Cal. 
115,  74  Pac.  773,  is  to  the  eftect  that  the 
primary  object  and  purpose  of  the  signature 
of  the  officer  to  the  Jurat  is  to  witness  the 
signature  of  the  affiant  to  the  affidavit 

[2,3]  We  think  there  is  no  merit  In  appel- 
lant's suggestions,  which  she  has  not  digni- 
fied by  an  argument  to  the  effect  that  ja- 
risdiction  of  the  husband,  where  an  attach- 
ment  is  sought  against  the  wife's  separate 
estate,  cannot  be  obtained  by  publication. 
Section  408  of  the  Code  of  Civil  Procedure, 
with  reference  to  the  time  when  an  alias 
summons  may  be  issued,  we  think,  has  not 
reference  to  the  service  of  such  summons 
where  parties  are  brought  in  by  order  of 
court,  or  by  stipulation,  under  the  provisions 
of  section  389  of  the  Code  of  Civil  Procedure. 

We  perceive  no  error  in  the  record,  and 
the  Judgment  and  order  are  affirmed. 

We  concur:    JAMES,  J.;   SHAW,  J. 


(19  Cal.  App.   185) 
HTNES  V,  ALL  PERSONS  et  aL     (Civ.  940.) 
(District  (Tourt  of  Appeal,  Third  District  Cal- 
ifornia.    May  27,  1912.) 

1.    QUIKTINO   TiTLB   (§   84*)  —  STATUTOBT   AC- 
TIO N— Affidavit. 

St  1906,  Ek.  Seas.  p.  78,  providing  a  spe- 
cial action  to  quiet  title,  requires  that  the  ac- 
tion shall  be  commenced  by  the  filing  of  a  veri- 
fied complaint,  and  that  plaintiff  at  the  time  of 
filing  the  complaint  shall  file  with  the  same 
an  afiSdavit  setting  forth  the  character  of 
plaintiff's  estate  in  and  possession  of  the  prop- 
erty, the  period  during  which  it  has  existed, 
from  whom  obtained,  whether  or  not  he  has 
ever  made  any  conveyance  of  the  property,  or 
any  part  thereof,  or  interest  therein,  and,  if 
so,  when  and  to  whom,  also  a  statement  of  any 
and  all  subsisting  mortgages,  deeds  of  trust, 
and  other  hens  thereon,  tliat  he  does  not  know 
and  has  never  been  informed  of  any  otlier  per- 
son who  claims  an  interest  therein  or  lien 
thereon,  etc.  The  statute  also  requires  that 
the  complaint  and  summons  contain  a  particu- 
lar description  of  the  property.  Held  that, 
where  the  summons  and  complaint  particularly 
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described  the  property  in  controversy,  it  was 
not  necessary  that  it  should  be  again  particu- 
larly described  in  the  affidavit,  but  it  was  suf- 
£cicnt  that  the  affidavit  embraced  the  descrip- 
tion in  the  suminong  and  complaint  by  refer- 
<'nce. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  Cent  Dig.  H  69-72,  76,  77;  Dec.  Dig.  § 
34.*] 

2.  Quieting  Title  (J  34*)— Action  —  Affi- 
davit—Nature OF  Plaintiff's  Estate. 

St.  1900,  Ex.  Sess.  p.  78,  is  remeHial  in  its 
nature,  and  should  be  liberally  construed,  so 
that,  where  the  affidavit  contains  such  a  full 
and  complete  statement  of  plaintiff's  interest 
as  will  enable  the  defendants  to  verify  the 
same,  prevent  fraud,  and  safeguard  their  own 
rights,  it  is  sufficient  without  setting  forth 
every  probative  fact  relating  to  the  derivation 
of  plaintiiTs  estate. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  Cent.  Dig.  $|  6»-72,  76,  77;  Dec.  Dig.  1 
34.*] 

3.  Quieting  Title  (|  34*)- Source  of  Titlb 
—Affidavit. 

In  an  action  to  quiet  title,  a  statutory  af- 
fidavit filed  with  the  summons  and  complaint 
alleged  that  plaintiff  derived  the  property  from 
the  estate  of  her  father  and  from  deeds  from 
her  mother,  sister,  and  brother,  all  being  spe- 
cifically named;  that  the  property  was  inclosed 
by  fences  and  occupied  by  buildings,  and  was 
resided  on  by  plaintiff;  that  plaintiff  and  her 
grantors  have  been  the  owners  in  fee  simple, 
and  in  the  actual  and  peaceable  possession  of 
the  same  and  every  part  thereof  for  more  than 
20  years  last  past.  Held,  that  the  affidavit 
sufiicieutly  set  forth  the  character  of  plain^ff's 
estate  and  the  duration  of  its  existence,  etc., 
as  required  by  St.  1906,  Ex.  Sess.  p.  78. 

[Ed.  Note. — For  other  cases,  see  Quieting 
Title,  Cent  Dig.  ||  69-72,  76,  77;    Dec.  Dig. 

4.  Pleading  (i  406*)— Natubk  of  Action- 
Statutes  —  Affidavit  —  Objbctioh  — 
Waivkb 

St  1006,  Ex.  Sess.  p.  78,  creating  a  spe- 
cial action  to  quiet  title,  provides  (section  12) 
that,  except  as  therein  otherwise  provided,  the 
provisions  and  rules  of  law  relating  to  evi- 
dence, pleading,  practice,  new  trials,  and  ap- 
peals applicable  to  other  civil  actions  shall  ap- 
ply to  actions  under  such  act.  Held,  that 
where  defendant  appeared  and  answered  in  an 
action  under  such  statute,  and  went  to  trial 
without  objection,  either  by  demurrer  or  an- 
swer to  the  jurisdiction  or  subject-matter,  and 
the  issue  of  ownership  was  submitted  and  de- 
cided, and  an  appeal  taken  from  the  judgment 
on  that  issue,  she  thereby  waived  any  right  to 
object  that  the  affidavit  required  to  be  filed 
-with  the  summons  and  complaint  did  not  suffi- 
ciently set  forth  the  nature  of  plaintiCTs  es- 
tate, the  duration  of  her  possession,  etc. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
CentDig.  H  1355-1359,  1361-1S65,  1367-1374; 
Dec.  Dig.  {  406.*] 

5.  Qui-KTiNO  Trri*  (J  47*)— Judgment— De- 
termination OF  Interests. 

St  1906,  Ex.  Sess.  p.  78,  created  a  spe- 
cial action  to  quiet  title,  and  section  11  declar- 
ed that  the  judgment  should  ascertain  and  de- 
termine all  estates,  rights,  titles,  interests,  and 
claims  in  and  to  the  property  and  every  part 
thereof,  whether  the  same  was  legal  or  equita- 
ble, present  or  future,  vested  or  contingent. 
Defendant  in  an  action^  under  such  act  filed 
a  cross-complaint  alleging  that  she  was  the 
owner  of  an  estate  of  inheritance  in  the  prop- 
erty, and  was  seised  in  fee  in  every  part 
thereof,  etc.  Beld,  that  a  finding  of  title  in 
plaintiff,   and   that   defendant   and   cross-com- 


plainant bad  no  right,  title,  interest,  o^  claim 
m  or  to  the  property  described  in  the  com- 
plaint or  any  part  thereof,  sufficiently  dispos- 
ed of  the  issues  raised  by  the  cross-complaint. 
[Ed.  Note. — For  other  cases,  see  Quieting 
Title,  Cent  Dig.  {{  95-97;  Dec.  Dig.  §  47.*] 

6.  Trial  (J  396'»)—FiNDiNa8— Evidence. 

In  a  suit  to  quiet  title,  a  finditag  on  the 
question  of  rents,  issues,  and  profits  was  prop- 
erly omitted  where  there  was  no  evidence  on 
which  to  base  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  935-938;  Dec.  Dig.  {  396.*] 

7.  Quieting  Titlb  (|  47*)— Findings— Suf- 

riCIENCT. 

A  finding  of  the  fact  of  title  or  ownership 
is  good  without  a  finding  on  the  particular 
facts  on  which  the  title  or  want  oi  titJe  de- 
pends. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  Cent  Dig.  H  95-97;   Dec.  Dig.  <  47.*] 

8.  Appearance  (|  24*)  —  Special  Action  — 
SuMKONs— Memoranda. 

St  1906,  Ex.  Sess.  p.  78,  creaUng  a  spe- 
cial action  to  quiet  title,  provides  (section  4) 
that  there  shall  be  appended  to  the  summons 
memoranda  stating  the  date  of  the  first  pub- 
lication of  the  summons,  and,  second,  the 
names  and  addresses  of  such  adverse  claim- 
ants as  are  disclosed  by  the  affidavit  of  plain- 
tiff on  filing  the  complaint  Held,  that  the 
omission  of  the  second  requirement  was  not 
fatal,  where  the  only  adverse  party  mentioned 
in  the  affidavit  and  interested  in  having  the 
memoranda  noted  appeared  and  disclaimed  any 
interest  in  the  property.    ' 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  Sg  118-143;    Dec.  Dig.  {  24.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Geo.  H.  Cabaniss, 
Judge. 

Action  by  M.  J.  Hynes,  special  adminis- 
trator of  the  estate  of  Frances  J.  Graham, 
deceased,  against  All  Persons,  etc.,  Interest- 
ed in  certain  real  property.  From  a  judg- 
ment for  plaintifr,  E.  A.  Leigh,  substituted  in 
the  place  of  Mary  S.  Knoll,  deceased,  ap- 
peals.   AflSrmed. 

J.  J.  Dunne  and  J.  Walter  Scott,  for  ap- 
pellant CulUnan  &  Hlckey  (A.  Everett  Ball, 
Sullivan  &  Sullivan,  and  Theo.  J.  Roche,  of 
counsel),  for  respondent. 

CHIPMAN,  P.  J.  ThU  is  an  action  to 
quiet  title  to  certain  two  lots  or  parcels  of 
land  1;)  the  city  and  county  of  San  Francisco 
under  the  provisions  of  the  so-called  Mc- 
Enemey  act  Stats.  1906,  p.  78.  The  action 
was  commenced  by  Frances  3.  Graham,  and, 
while  yet  living,  judgment  passed  In  her  fa- 
vor. Subsequently  the  present  plaintiff  was 
substituted  in  her  stead.  Defendant  BCnoll 
appealed  from  the  Judgment  and  order  deny- 
ing her  motion  for  a  new  trial.  Subsequent 
to  the  appeal  said  defendant  Knoll  died, 
and  E.  A.  Leigh,  the  duly  appointed,  quali- 
fied, and  acting  executor  of  her  last  will 
and  testament,  was  substituted  in  her  place 
and  stead,  and  now  prosecutes  the  appeaL 

The  complaint  and  aflHdavit  were  filed  on 
July  26,  1909,  and  on  October  29,  1909,  de- 
fendant Knoll  filed  a  general  and  special  de- 
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nmrrer,  which  was  orerruled,  and  on  Novem- 
Iier  15,  1909,  she  filed  her  answer. 

The  complaint  appears  to  set  forth,  by 
proper  averments,  all  the  facts  required  to 
he  stated  by  the  McEnerney  act,  and  we  do 
not  understand  that  its  sufilciency  Is  non 
questioned.  Defendant  denies  the  averments 
of  the  complaint,  "and  for  a  further  and 
separate    and    distinct   ground    of    defense 

•  •  •  and  by  way  of  cross-complaint,  de 
fendant  alleges  that  this  defendant  is  the 
owner  of  an  estate  In  Inheritance,  to  wit, 
an  estate  in  fee  simple  absolute  in  and  to 
that  real  property,  situate,  lying,  and  being," 
etc.  (describing  parcel  2  of  the  land  men- 
tioned In  the  complaint).  She  alleges  that 
she  "is  the  owner  and  seised  in  fee  of  and 
was  at  all  times  herein  mentioned  the  own- 
er and  seised  in  fee  of  the  above-described 
real  property  and  every  part  thereof."  The 
answer  or  so-called  cross-complaint  was  not 
accompanied  by  an  affidavit  as  required  by 
section  5  of  the  act  to  be  filed  by  the  plain- 
tiff, nor  does  it  contain  averments  "fully  and 
explicitly  setting  forth  and  showing  the 
character  of  his  (her)  estate,  right,  title,  in- 
terest or  claim  in  and  possession  of  the  prop- 
erty," as  is  required  to  be  stated  by  a  plain- 
tiff in  his  affidavit  It  states  that  defendant 
has  made  no  conveyance  of  said  lot  other 
than  as  explained  in  the  cross-complaint, 
and  likewise  avers  no  knowledge  of  any 
claim  or  Interest  adverse  to  defendant  except 
as  explained.  Defendant's  prayer  is  for  a 
decree  of  the  court  "quieting  the  title  of 
said  defendant  to  said  real  property  against 
!iaid  plaintifT  and  all  persons  claiming  any 
Interest  in  or  lien  upon  said  real  proper!? 

*  *  *  and  declaring  said  defendant  to  be 
the  owner  in  fee  simple  of  each  and  every, 
all  and  singular  of  said  real  property,"  and 
that  the  deed  executed  by  defendant  to  plain- 
tiff be  declared  void  and  ordering  that  it  be 
canceled. 

The  point  principally  relied  on  by  defend- 
ant is  "that  the  affidavit  required  to  be  filed 
at  the  time  of  filing  the  complaint  was  and 
Is  fatally  defective."  The  grounds  of  this 
contention  are  (1)  that  the  affidavit  fails  to 
identify  any  specific  real  property;  (2)  that 
It  "falls  to  set  forth  and  show,  fully  and  ex- 
plicitly, the  derivation  of  the  affiant's  as- 
serted title";  (3)  that  It  fails  to  show  In 
like  manner  "during  what  period  the  af- 
fiant's asserted  title  has  existed."  The  af- 
fidavit states,  among  other  things:  "(1)  That 
the  character  of  plaintiff'.s  estate,  right,  title, 
interest,  or  claim  in,  and  possession  of,  the 
real  property  described  in  the  complaint  in 
this  action  and  herein  referred  to,  is  as  fol- 
lows, to  wit:  That  the  plaintifT  is  the  Qwner 
in  fee  simple  absolute,  and  either  by  herself 
or  by  her  tenants  and  agents,  or  persons  hold- 
ing under  her,  is  in  the  actual  and  peaceable 
possession  of  all  of  that  certain  real  prop- 
erty, situate  in  the  city  and  county  of  San 
Francisco,  state  of  California,  and  particu- 
larly described  In   the  said   complaint,   to 


which  reference  is  hereby  made,  and  made 
a  part  of  this  affidavit  That  the'  real  prop- 
erty described  as  'parcel  No.  1'  and  'parcel 
No.  2'  was  derived  from  the  estate  of  her 
father,  Joseph  H.  Cording,  deceased,  and 
from  deeds  from  Mary  S.  Knoll,  her  moth- 
er, Alice  Leigh,  her  sister,  and  Frederick  A. 
Cording,  her  brother.  That  all  of  said  real 
property  Is  inclosed  by  fences  and  build- 
ings. Parcel  1  is  Inclosed  by  a  fence,  and 
parcel  2  is  inclosed  by  fence  and  occupied 
by  buildings,  and  is  resided  upon  by  affiant. 
That  plaintiff  and  her  grantors  have  been 
the  owners  th  fee  simple  and  in  the  actual 
and  peaceable  possession  of  the  same  and 
every  part  thereof  for  more  than  20  years 
last  past" 

[1]  The  objection  that  the  particular  de- 
scription of  the  property  should  have  ap- 
peared in  the  affidavit  and  that  the  omission 
was  not  cured  by  reference  to  the  complaint 
made  part  of  the  affidavit  wherein,  as  well 
as  in  the  summons,  it  was  particularly  de- 
scribed, we  think  without  merit  The  prac- 
tice is  quite  common  to  make  exhibits  part 
of  a  complaint  by  reference  thereto.  Under 
the  McEnerney  act  it  is  expressly  provided 
that  "the  action  shall  be  commenced  by  the 
filing  of  a  verified  complaint"  (section  2); 
but  "at  the  time  of  filing  the  complaint,  the 
plaintiff  shall  file  with  the  same  his  af- 
fidavit" (section  6).  The  complaint  and  af- 
fidavit are  so  closely  related  that  we  can  see 
no  reason  why  the  reference  here  made  to 
the  complaint  should  not  be  held  sufficient. 
The  statute  expressly  requires  the  complaint 
to  contain  "a  particular  description  of  such 
real  property,"  as  also  must  the  summons. 
The  statute  does  not  require  the  affidavit  to 
contain  a  particular  description  of  the  prop- 
erty. It  necessarily  relates  to  the  property, 
and  may  properly,  and  perhaps  should,  em- 
brace a  description  of  it  for  identification. 
But  we  think  this  may  be  accomplished  by 
reference  to  the  complaint  The  general  rule 
Is  discussed  in  Santa  Rosa  Bank  v.  Paxton, 
149  Cal.  195,  86  Pac.  193.  In  Estate  of  Cook, 
137  Cal.  184,  191,  69  Pac.  9(58,  971,  the  court 
said:  "We  regard  the  rule  as  well  settled 
that  a  necessary  allegation  in  a  complaint  or 
petition  must  be  distinctly  averred  in  the 
complaint  or  petition,  and.  If  omitted,  it  can- 
not be  supplied  by  a  reference  to  an  exhibit ; 
but,  if  the  allegation  be  defective,  it  may  be 
aided  by  an  express  reference  to  an  exhibit 
for  that  avowed  purpose."  The  property  is 
mentioned  in  the  affidavit  as  situated  in  the 
city  and  county  of  San  Francisco  and  is  sev- 
eral times  referred  to  but  is  not  particular- 
ly described  otherwise  than  by  reference  to 
the  complaint.  The  defect,  if  any,  we  think 
was  removed  by  such  reference. 

[2]  Much  attention  Is  given  by  appellant, 
in  support  of  his  testate's  objections  to  the 
affidavit,  to  the  alleged  unique  character  of 
(he  McEnerney  act,  and  cases  which  have 
arisen  under  it  are  cited  to  show  that 
"scrupulous  care  should  be  exercised  by  the 
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court  when  examining  the  sufficiency  and 
regularity  of  proceedings  taken  under  the 
act."  And  it  is  hence  claimed  that  one  who 
proceeds  under  a  special  statute,  such  as 
this  is,  must  comply  with  the  conditions  nec- 
essary to  bis  recovery  under  that  statute, 
"and  no  recovery  can  be  bad  unless  the 
plaintiff  alleges  exactly  those  facts  which 
the  statute  names  as  the  basis  for  the  right 
conferred."  In  short,  though  in  its  nature 
remedial,  the  act  must  be  strictly  construed. 
On  the  other  hand,  respondent  contends 
that,  being  remedial,  it  Is  to  be  liberally  con- 
strued. Of  the  statute,  Mr.  Justice  Lorigan, 
for  the  court,  in  Lof stad  t.  Mnrasky,  152  Gal. 
64,  67,  91  Pac.  1008,  1009,  said:  "While  it 
is  true  that  the  act  in  question  Is  of  a  reme- 
dial nature,  and  should  he  liberally  construed 
so  as  to  effect  the  purpose  contemplated  by  It, 
a  court  Is  not  warranted  under  the  guise  of 
liberal  construction  in  giving  to  a  term  or 
phrase  a  different  meaning  than  such  as  it 
is  generally  understood  to  possess" — this  in 
discussing  the  meaning  of  the  term  "ac- 
tual possession"  used  in  the  act  In  Estate 
of  Patterson,  155  Gal.  626,  638,  102  Pac.  941, 
045  (26  L.  R.  A.  {N.  S.]  654,  132  Am.  St.  Rep. 
116,  18  Ann.  Gas.  625),  the  court  said  of  the 
amendment  of  1907  (St  1907,  p.  122)  to  sec- 
tion 1339  of  the  Gode  of  Civil  Procedure, 
wliicb  relates  to  the  proving  of  a  will  "de- 
stroyed by  public  calamity,"  and  refers  to 
the  same  cause  which  gave  rise  to  the  Mc- 
Enerney  act:  "It  is  remedial  in  Its  nature 
and  Is  designed  to  preserve  the  testamentary 
right  *  •  •  Such  laws  should  be  given  a 
liberal  construction  to  promote  the  purposes 
for  which  they  are  designed."  Appellant 
cites  with  confidence  Potrero  Nuevo  Land 
Co.  V.  AU  Persons,  158  CJal.  731, 112  Pac.  303. 
That  case  was  decided  on  a  motion  to  dis- 
miss for  insufficiency  of  the  affidavit  which 
merely  stated,  as  to  the  source  of  title: 
"That  said  title  to  said  property  was  sold 
and  conveyed  by  the  state  of  California  to 
one  John  Bensley  in  1855,  and  by  him, 
through  divers  mesne  conveyances,  conveyed 
to  said  plaintiff,  who  is  now  the  owner  and 
holder  thereof,  and  has  been  for  the  last 
10  years."  Referring  to  the  statute,  the 
court,  by  Mr.  Justice  Henshaw,  said:  "A  re- 
quirement of  a  full  and  explicit  showing  of 
the  period  during  which  a  plaintiff  has  en- 
Joyed  this  estate  and  a  full  and  explicit 
showing  of  the  person  or  persons  from  whom 
obtained  is  not  met  by  the  affidavit  here  pre- 
sented. To  say  that  one  has  owned  an  es- 
tate for  10  years  and  more  is  not  fully  and 
explicitly  showing  how  long  in  fact  he  has 
owned  and  enjoyed  it.  A  statement  that  one 
acquired  title  by  'divers  mesne  conveyances 
from  one  John  Bensley,  to  whom  the  state 
conveyed  the  property  In  1855,'  is  not  a  full 
and  explicit  showing,  description  or  charac- 
terization of  the  person  'from  whom  obtain- 
ed.' "  The  opinion  points  out  that  "the  pro- 
vision of  the  statute  requiring  a  full  and 
complete  statement  of  these  particulars  la 


manifestly  designed  for  the  benefit  of  the  de- 
fendants. In  enabling  them,  by  verifying  plain- 
tiff's claim,  to  prevent  fraud  and  safeguard 
their  rights,"  and  hence  the  court  says,  "A 
full  and  fair  compliance  with  the  provisions 
Is  a  just  exaction  from  every  plaintiff."  In 
a  concurring  opinion,  Mr.  Justice  Shaw  said: 
"I  agree  that  the  procedure  prescribed  in  the 
act  should  be  followed  closely."  But  how 
closely?  With  what  degree  of  minuteness 
must  the  plaintiff  set  forth  the  history  of  his 
title  and  its  enjoyment  in  order  to  meet  the 
terms  of  the  statute  requiring  him  to  file  an 
affidavit  "fully  and  explicitly  setting  forth 
and  showing  the  character  of  his  estate, 
right,  title.  Interest  or  claim  and  possession"? 
It  cannot  be  reasonably  held  that  the  plain- 
tiff must  set  forth  every  probative  fact  re- 
lating to  what  appellant  terms  "the  deriva- 
tion of  affiant's  asserted  title"  and  every  pro- 
bative fact  showing  for  "what  period  the  af- 
fiant's asserted  title  has  existed,"  in  which 
respects  it  is  claimed  the  affidavit  is  defec- 
tive. The  purpose  of  a  full  and  complete 
statement  showing  the  person  or  persons 
"from  whom  obtained"  and  how  long  in  fact 
the  affiant  "has  enjoyed  the  property,"  as 
was  said  In  the  Potrero  Nuevo  Case,  Is  "for 
the  benefit  of  the  defendants,  in  enabling 
them,  by  verifying  the  plelntlfTs  claim,  to 
prevent  fraud  and  safeguard  their  own 
rights." 

[3]  A  statement  tliat  meets  these  require- 
ments is  sufficient.  The  affidavit  here  la 
much  more  explicit  than  the  affidavit  in  the 
Potrero  Nuevo  Case.  It  shows  ttiat  plaintiff 
derived  the  property  "from  the  estate  of  her 
father,  Joseph  H.  Cording,  deceased,  and 
from  deeds  from  Mary  S.  Knoll,  her  mother, 
Alice  Leigh,  h«r  sister,  and  Frederick  A. 
Cording,  her  brother";  that  the  property  is 
Inclosed  by  fences  and  occupied  by  buildings, 
and  is  resided  on  by  affiant;  "that  plalntUE 
and  her  grantors  have  been  owners  In  fee 
simple  and  in  the  actual  and  peaceable  pos- 
session of  the  same  and  every  part  thereof 
for  more  than  twenty  years  last  past"  It 
seems  to  us  tliat  there  is  sufficient  here  to 
eatihle  defendants  "to  verify  plaintitTs  claim," 
and  "to  prevent  fraud  and  safeguard  their 
rights."  Unlike  the  affidavit  in  the  case  cit- 
ed, it,  is  explicit  in  showing  from  whom  the 
estate  was  derived  and  the  period  during 
which  plaintiff  and  her  grantors  named  have 
enjoyed  the  estate.  A  still  later  expression 
by  the  Supreme  Court  is  found  In  Sober  t. 
Cabaniss,  119  Pac.  911,  in  wlilch  the  Potrero 
Nuevo  Case  is  dted.  It  throws  some  fresh 
light  upon  the  question  as  to  the  require- 
ments of  the  statute  In  the  particulars  we 
have  been  noticing. 

[4]  But  we  have  this  situation  here.  De- 
fendant Knoll  appeared  and  answered  and 
went  to  trial,  without  objection,  by  demurrer 
or  answer,  either  to  the  jurisdiction  of  the 
person  or  subject-matter.  The  issue  of  own- 
ership between  the  respective  parties  was 
submitted,  and  decided,  and  the  appeal  ia 
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from  tbe  Jadgment  on  that  Issue.  Se  far 
as  appellant  is  concerned,  the  affidavit  has 
performed  Its  office,  and  she  has  no  cause 
to  complain.  Tbe  evidence  fully  and  ex- 
plicitly showed  the  facts  which  appellant 
claims  should  have  more  fully  appeared  in 
tbe  affidavit. 

Section  12  of  tbe  McEnerney  act  provides: 
"Except  as  herein  otherwise  provided,  the 
provisions  and  rules  of  law  relating  to  evi- 
dence, pleading,  practice,  new  trials,  and 
aM>eals  applicable  to  other  civil  actions  shall 
apply  to  the  actions  hereby  authorized." 
Appellant  appeared  voluntarily  and  answer- 
ed, which  is  egnivalent  to  personal  service 
of  the  summons  and  copy  of  the  complaint. 
Code  Civ.  Proc.  i  416.  It  was  said,  in  the 
Potrero  Nuevo  Case,  supra,  as  applicable 
here:  "Defaulting  defendants  are  not  ad- 
verse iiarties  to  other  defendants  when  there 
is  no  Joint  relation  alleged  between  them, 
and  a  Judgment  against  6ach  Is  several  and 
independent.  •  •  •  The  rules  of  practice 
relating  to  appeals  under  the  McEnerney  act 
are  those  applicable  to  other  civil  actions 
(section  12)."  It  was  held  in  Adams  v.  Hop- 
tins,  144  Cal.  30,  77  Pac.  716,  that  a  defend- 
ant who  has  appeared  cannot  take  advantage 
of  any  defect  in  the  service  or  return  of  sum- 
mons; "nor  .can  tbe  appellants  avail  them- 
selves of  defects  in  the  service  of  summons 
on  other  parties."  See  In  re  Toell,  131  Cal. 
581,  63  Pac.  913.  Tbe  doctrine  of  waiver  of 
Irregularities  not  amounting  to  nullities  is 
fully  discussed  in  Clapp  v.  Graves,  26  N.  Y. 
418.  The  rule  stated  by  Coleridge,  J.,  In 
Holmes  Y.  Russell,  9  Dowl.  487,  Is  quoted  ap- 
provingly: "It  is  difficult,  sometimes,  to  dls- 
tingalsb  between  an  irregularity  and  a  nul- 
lity, bat  I  think  the  safest  rule  to  determine 
what  is  an  irregularity,  and  what  is  a  nulli- 
ty, is  to  see  whether  tbe  party  can  waive  the 
objection.  If  he  can  waive  it.  It  amounts  to 
an  irr^nlarity.  If  be  cannot,  it  is  a  nullity." 
What  office  tbe  affidavit  is  intended  to  per- 
form was  pointed  out  in  the  Potrero  Nuevo 
Case,  and  we  do  not  doubt  that  the  filing  of 
an  affidavit  in  substantial  compliance  with 
tbe  statute  is  Jurisdictional,  at  least  so  far 
as  it  concerns  defendants  who  do  not  appear. 
And  if  it  be  conceded  that  the  proceedings 
would  be  a  nullity  as  to  all  defendants  for 
want  of  Jurisdiction,  whether  appearing  or 
not,  where  no  affidavit  is  filed,  or  where  tbe 
affidavit  lacks  the  essential  averments  re- 
quired by  tbe  statute,  stUl  we  think  tbe  af- 
fldavlt  was  sufficient  in  tbe  present  case  to 
confer  Jurisdiction. 

[S]  It  is  contended  tliat  the  Judgment  should 
be  reversed  be<»use  the  court  failed  to  find 
upon  material  issues  raised  by  the  cross- 
complaint.  Section  11  of  the  McEnerney  act 
provides:  "Tbe  Judgment  shall  ascertain  and 
determine  all  estates,  rights,  titles,  Interests 
and  claims  in  and  to  said  property  and  every 
part  thereof,  whether  the  same  be  legal  or 
equitable,  present  or  future,  vested  or  con- 
tingent." Tbe  finding  of  tbe  court  as  to 
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plalntUTs  title,  set  out  above,  is  abundantly 
supported  by  the  evidence  and  so  also  the 
finding  as  to  defendant's  title,  also  given 
above.  But  it  is  urged  that  there  should 
have  been  a  specific  finding  negativing  de- 
fendant's equitable  Interest  claimed  In  the 
cross-complaint  and  also  negativing  tbe  aver- 
ments of  fraud  and  undue  Infiuence. 

It  appeared  that  title  to  the  property  in 
question  vested  in  defendant  ElnoU,  the  tiieaa. 
wife  of  Joseph  H.  Cording,  deceased,  and 
mother  of  plaintiff's  intestate,  Mrs.  Orabam. 
By  the  decree  of  distribution,  tbe  property 
of  the  said  Cording  was  distributed  in  ac- 
cordance with  his  will,  half  to  Mrs.  E^oll, 
then  Mrs.  Cording,  and  tbe  remaining  half 
to  ber  in  trust,  for  tbe  support,  education, 
and  benefit  of  the  three  children,  of  whom 
Mrs.  Graham  was  one.  The  wUl  provided 
and  tbe  decree  adjudged  that  Mrs.  Cording 
should  "have  full  and  entire  control  and 
right  of  disposition  of  all  and  every  part 
of  said  property,  both  real  and  personal, 
during  ber  natural  life,  to  sell  and  convey, 
lease,  mortgage  or  hypothecate  the  same  or 
any  part  thereof  without  an  wder  of  pro- 
bate, or  any  other  court,  or  any  of  the  legal 
proceedings  in,  about  or  concerning  such 
matters."  It  further  appeared  that,  for  rea- 
sons shown,  Mrs.  Knoll  made  a  division  of 
this  remaining  property  among  her  children, 
conveying  to  Mrs.  Graham  tbe  parcel  In 
question,  and  in  this  deed  tbe  other  children 
Joined.  This  deed  was  delivered  and  placed 
in  escrow  with  a  bank  in  San  Francisco  un- 
der an  agreement  that  it  was  to  be  recorded 
after  the  death  of  Mrs.  Knoll.  Thus  far 
there  is  no  conflict  in  tbe  testimony.  There 
was  evidence  that  subsequently  this  deed 
was,  by  the  written  consent  of  Mrs.  Knell 
and  ber  children,  surrendered  by  the  bank 
and  recorded,  and  Is  the  deed  on  which  plain- 
tiff relies.  It  was  In  evidence  that  the  deed 
was  recorded  because  Mrs.  Knoll  was  in- 
volved in  some  litigation,  and  desired  to 
place  the  title  in  Mrs.  Graham.  This  deed 
was  one  of  thriee  deeds  by  which  she  under- 
took to  convey  this  trust  property  directly 
to  the  beneficiaries.  There  was  no  evidence 
that  any  fraud  was  attempted  to  be  practic- 
ed on  her,  or  that  she  acted  under  any  un- 
due influence.  There  was  some  evidence 
that  Mrs.  Graham  agreed  to  furnish  a  home 
for  her  mother,  and  she  testified  that  she 
had  kept  that  promise.  The  principal  fact 
in  controversy  was  whether  tbe  deed  bad  been 
taken  out  of  escrow  and  recorded  by  tbe 
direction  and  with  the  consent  of  Mrs.  Knoll. 
And  all  these  matters  were  brought  out  in 
support  of  her  claim  of  title  and'  to  disprove 
Mrs.  Graham's  title.  In  fact,  the  real  and 
only  issue  presented  by  tbe  pleadings  was 
that  of  ownership— both  parties  claiming'  a 
fee  simple  absolute,  and  tbe  relief  sought 
by  defendant  was  to  quiet  such  title  in  ber. 

The  court  found  title  in  Mrs.  Graham, 
and  "that  the  defendant  Mary  S.  Knoll,  bas 
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no  right,  title,  Interest,  or  claim  in  or  to 
said  property  described  In  said  complaint, 
or  any  part  thereof."  It  seems  to  us  that 
the  altlmate  fact  involved  in  the  Issue  pre- 
sented by  the  answer  is  here  directly  found 
upon  and  that  no  farther  finding  was  neces- 
sary. The  death  of  Mrs.  Knoll  has  been 
suggested  since  the  cause  was  transferred 
to  this  court,  which  has  terminated  any  life 
estate  or  interest  she  may  have  Iiad  in  the 
property. 

[B]  If  a  question  of  rents,  issues,  and  prof- 
its should  be  suggested,  suffice  it  to  say  that 
there  la  no  evidence  on  which  any  finding 
coufd  have  been  made.  We  do  not  thluli  the 
point  now  urged  would  warrant  a  reversal  of 
the  Judgment  The  finding  of  ownership  In- 
cludes the  probative  facts.  Montedto  Val- 
ley W.  Co.  V.  Santa  Barbara,  144  Cal.  678, 
594.  T7  Pac.  1113. 

[71  A  finding  upon  the  fact  of  title  or  own- 
ership is  good  without  a  finding  of  the  par- 
ticular facts  upon  which  such  title  or  want 
of  title  depends.  Cooley  v.  Miller  &  Lux, 
1S6  Cal.  610,  623,  105  Pac.  981.  See  Biaclt 
T.  BlaclE,  74  Cal.  622,  16  Pac  811;  Bulwer 
Cons.  H.  Co.  V.  Standard  Cons.  M.  Co.,  83 
Cal.  689,  23  Pac.  1102. 

[t]  Section  4  of  the  McBnemey  act  di- 
rects that  two  certain  memoranda  be  append- 
ed to  the  summons  on  the  posting  and  pub- 
lication thereof — first,  the  date  of  the  first 
publication  of  summons;  and,  second,  the 
names  and  addressee  of  such  adverse  claim- 
ants as  are  disclosed  by  the  afBdavlt  of 
plaintiff  upon  filing  the  complaint.  The  sec- 
ond requirement  was  omitted.  The  affidavit 
showed  that  the  dty  and  county  of  San 
Francisco  claimed  an  adverse  interest.  The 
city  and  county  of  San  Francisco  appeared 
by  answer  and  disclaimed  any  interest  in 
the  property.  Conceding  that  appellant  could 
take  advantage  of  this  omission,  which  we 
doubt  (Adams  v.  Hopiclns,  144  Cal.  SO,  77 
Pac.  712),  the  appearance  of  tliis,  the  only 
adverse  party  mentioned  In  the  affidavit  and 
interested  in  having  the  memoranda  noted, 
cured  the  defect 

Discovering  no  prejudicial  error  in  the  pro- 
ceedings, the  Judgment  and  order  are  af- 
firmed. 

We  concur:    HART,  J.;   BURNETT,  J. 

(19  Cal.  App.  197) 
DELGER  V.  JACOBS  et  aL     (Civ.  050.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   May  27,  1912.) 

1.  Landlobd  and  Tbnant  (f  291*)— Fobci- 

BLS    DETAINEB  —  COUPLAINT— SnFFICIENOT. 

A  complaint  in  forcible  entry  and  detainer, 
alleging  that  plaintiff  leased  certain  premises 
in  writing  to  defendant  J.  for  five  yean,  at  a 
specified  rental;  that  J.  entered  under  such 
lease,  wtiicb  contained  covenants  against  as- 
signment and  subletting,  providing  that  any 
assignment  or  subletting  BlioQld  work  a   for- 


feiture at  the  lessor's  option;  that  J.  assigned 
his  interest  without  plaintiff's  consent  to  cer- 
tain other  defendants,  whereupon  plaintiff  serv- 
ed notice  to  quit;  and'  that  defendants  had  re- 
fused to  quit  and  surrender  the  premises — was 
sufficient  and  not  subject  to  demurrer. 

[Ed.  Note. — For  other  cases,  see  Landiord 
and  Tenant,  Cent  Dig.  {§  1217-1269;  Dec 
Dig.  {  291.»i 

2.  Witnesses  (|  219*)— Pbivileg*— Waivkb. 

Where  defendant's  attorney  and  a  stenog- 
rapher were  permitted  to  testify  with  refer- 
ence to  the  execution  of  an  assignment  of  a 
lease,  without  objection,  defendant  was  not  en- 
titled to  have  the  evidence  striclien  on  the 
ground  that  the  witnesses  were  privileged. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  ||  769,  781,  782;  Dec  Dig.  i  219.»i 

3.  WxTNKSBEs  (i  200*)— Attokhet— Acts  or 

SCBIVENBB  —  COHnDKNTIAL     Cokkhnica- 
TION. 

Where  an  attorney  in  preparing  an  assign- 
ment of  a  lease  acted  as  a  scrivener  and  not  as 
confidential  attorney  of  any  of  the  parties,  hia 
evidence  as  to  the  -execution  and  delivery  of 
the  assignment  was  not  privileged. 

[Ed.  Note.— For  other  cases,  se«  Witnesses, 
Cent  Dig.  U  762,  757 ;   Dec.  Dig.  {  200.*] 

4.  EviDENCK  (i  178*)— Best  and  Secondabt 
Evidence  —  AasioNKENT  or  Lease  — Con- 
tents. 

Where  an  alleged  assignment  of  a  lease 
bad  been  lost,  its  contents  could  be  proved  by 
any  witness  who  had  read  it 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  H  722-725;   Dec  Dig.  i  17&*) 

6,  Tbiai,  (I  412*)- Recsftior  or  Btidenob— 

Tbanscbipt. 

In  an  action  of  unlawful  detainer,  plaintiff 
read  in  evidence  portions  of  a  transcript,  of  the 
tenant's  testimony  in  a  bankruptcy  proceeding 
as  containing  admissions  against  interest  De- 
fendants demanded  aq^  inspection  of  the  tran- 
script, which  plaintiff  declined  to  give  because 
of  certain  private  notes  thereon  which  had  not 
been  erased.  At  defendants'  request  the  whole 
record  was  introduced;  they  being  permitted 
to  call  the  court's  attention  to  such  additional 
matter  as  they  desired,  and  to  inspect  it  after 
the  notes  had  been  erased.  Beli,  tliat  defend- 
ants could  not  complain  thereafter  of  their 
own  failure  to  inspect  such  transcript 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  182,  974-977;   Dec  Dig.  {  412.*] 

6.  Judgment  ({  680*)— Final  Judoukht— 
Satisfaction. 

Code  Civ.  Proc  |  1049,  provides  that  an 
action  is  deemed  to  be  pending  from  the  time 
of  its  comm^cement  until  its  final  determina- 
tion on  appeal,  or  until  the  time  for  appeal  is 
passed,  unless  the  judgment  is  sooner  satisfied. 
livid,  that  where  a  judgment  against  a  tenant 
in  a  prior  proceeding,  to  the  effect  that  he  had 
leased  the  premises  in  controversy  from  plain- 
tiff, had  been  fully  satisfied  by  him,  it  was  not 
objectionable,  when  offered  in  evidence  as  an 
estoppel,  on  the  ground  that  the  case  had  been 
appealed  and  that  the  Judgment  was  not  final. 
[Ed.  Note. — For  other  cases, .  see  Judgment 
Cent  Dig.  {  1024;   Dec.  Dig.  i  680.*] 

7.  Evidence  (|  207*)— Admission  Against 
Interest— Judgment. 

Where  a  judgment  in  a  prior  action  by  a 
landlord  against  his  tenant  determined  that 
the  tenant  bad  leased  the  premises  in  question 
and  was  in  possession  under  such  lease,  the 
judgment  even  though  it  did  not  constitute  an 
estoppel,  was  admissible,  in  a  subsequent  ac- 
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lion  hj  the  landlord  against  the  tenant,  as  an 
xdmission  against  interest. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
t'ent  Dig.  §{  707-712;  Dec  Dig.  S  207.*] 

S.  Appeai.  j(nd  Ebbob  (§  204*)— Evidence— 
Failuse  to  Limit— Necessity  op  Objec- 
tion. 

Where  evidence  was  admissible  as  against 
one  of  several  defendants,  the  others  could  not 
object  to  its  admissibility  against  them  on  ap- 
peal; they  having  made  no  such  objection  at 
(he  trial. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Sf  125S-1280;    Dec.  Dig.  i 

».  E6TOPPEI.  ({  110*)— Equitable  Estoppbi, 

—Pleading. 

Proof  of  an  alleged  equitable  estoppel 
iisaiast  plaintiff  is  inadmissible  where  estoppel 
is  not  pleaded. 

[Ed.  Note.— For  other  eases,  see  Estoppel, 
Cent.  Dig.  S  300;   Dec.  Dig.  $  110.*] 

10.  .Appeal  and  Ebbob  (§  880*)— Right  to 
Claim  Ebbob. 

Where  the  tenant  did  not  appeal  from  an 
adverse  judgment  in  an  action  of  unlawful  de- 
tainer, other  defendants,  to  whom  the  landlord 
had  assigned  an  interest  in  the  lease,  who  did 
xppeal,  were  not  entitled  to  review  an  issue  of 
fraud  raised  in  the  tenant's  cross-complaint. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S9  3584-3590;  Dec.  Dig.  { 
880.*] 

11.  Tbial  (I  387*)— Decision  of  Coubt— 
Requisites. 

The  decision  on  which  the  judgment  is  re- 
qnired  to  be  entered  by  Code  Civ.  Proc.  f  633, 
is  not  the  clerk's  entry  in  the  minutes,  but  the 
decision  which  by  section  632  is  to  be  given  in 
writing  and  filed  with  the  cleric,  prior  to  which 
there  is  no  decision  on  which  judgment  can  be 
entered,  and,  no  authority  to  enter  jadgmeot. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  Si  903-907;   Dec.  Dig.  i  387.*] 

12.  Landlobd  and  Tenant  (J  291*)- TTn- 
lawcul  Dktaineb— Use  and  Occupation — 
DiioiAGES  FOB  Detention. 

In  unlawful  detainer,  plaintiff  is  entitled  to 
recover  the  value  of  the  use  and  occupation, 
together  with  damages  for  the  detention  of  the 
property  to  the  date  of  the  findings. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  SS  1217-1209;  Dec. 
Dig.  i  291.*] 

13.  Landlord  and  Tenant  (I  291*)— Un- 
lawful Detaineb— Pasties— Judgment. 

Where  an  action  of  unlawful  detainer  was 
brought  to  recover  rented  premises  for  breach 
of  a  lease  consisting  of  an  assignment  of  the 
tenant's  interest  therein,  without  the  landlord's 
consent,  in  violation  of  covenant,  and  it  ap- 
peared that  the  assignment  was  for  the  pur- 
pose of  operating  a  business  on  the  leaised 
premises  by  means  of  a  partnership  or  corpo- 
ration, it  was  error  to  order  judgment  against 
persona  who  never  became  members  of  the 
partnership  or  were  in  any  wise  interested  in 
the  business. 

(Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  i§  1217-1209;  Dec. 
Dig.  i  291.*i 

Apiteal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  George  A.  Sturte- 
vant,  Jndge. 

Action  by  Edward  F.  Delger  against  Abe 
Jacobs  and  others.     Judgment  for  plaintiff, 


and  defendants   other  than  Jacobs  appeal. 
Affirmed  In  part,  and  reversed  in  part. 

L.  S.  Melsted  and  E.  H.  Williams,  for  ap- 
pellants. -Matt  I.  Sullivan,  E.  M.  Gibson, 
Sullivan  &  Sullivan,  and  Tbeo.  J.  Roche,  for 
respondent. 

BURNETT,  J.  This  action  of  unlawful 
detainer  was  brought  to  secure  restitution 
of  certain  leased  premises  In  San  Francisco, 
a  forfeiture  of  the  lease,  and  for  damages  in 
the  value  of  the  use  and  occupation  of  the 
property  during  the  period  of  detention.  Be- 
sides Jacobs,  the  lessee,  the  others  were 
made  parties  defendant  upon  the  theory  that 
ttaey  bad  entered  under  and  by  permission  of 
said  lessee  and  were  doing  business  on  the 
demised  premises  by  bis  authority.  The  com- 
plaint sets  forth :  Tbat  "on  the  16th  day  of 
July,  1910,  plaintiff,  by  agreement  and  lease 
in  writing,  leased  to  said  defendant  Abe 
Jacobs"  certain  premises  (describing  tbem) 
for  the  term  of  five  years  from  the  1st  day  . 
of  July,  1910,  at  the  monthly  rental  of  $650, 
"to  be  paid  on  tbe  1st  day  of  each  and  every 
month  in  advance.".  That,  by  virtue  of  said 
agreement  and  lease,  tbe  said  Jacobs  entered 
into  possession  and  occupation  of  said  prop- 
erty and  still  continues  to  occupy  the  same. 
That  tbe  lease  contained  certain  terms,  con- 
ditions, and  covenants,  among  which  was 
tbat :  "The  lessee  shall  not  sublet  said  prem- 
ises, or  any  part  thereof,  nor  assign  this 
lease  or  any  rights  thereunder  without  the 
written  consent  of  the  lessor.  Any  assign- 
ment of  this  lease  or  any  right  thereunder, 
either  directly  or  by  operation  of  law,  shall 
work  a  forfeiture  of  the  same  at  the  option 
of  the  lessor."  That  after  the  execution  of 
said  lease  and  said  entry  of  Jacobs  "and 
prior  to  the  Ist  day  of  October,  1910,  and 
contrary  to  the  conditions  and  covenants  of 
said  lease,  said  defendant,  Abe  Jacobs,  with- 
out the  consent  in  writing  or  otherwise  of 
said  plaintiff,  assigned  Interests  In  said  lease 
to  said  defendants  B.  T.  Molsuess,  H.  A.' 
Moss,  and  Bristol  Commercial  Company,  a 
corporation,  and  let  and  sublet  said  demis- 
ed premises  to  said  defendants."  The  viola- 
tion of  certain  other  covenants  is  also  al- 
leged, but  this  feature  of  the  case  we  deem 
unnecessary  to  notice.  It  appears  further 
that  said  defendants  "are  now,  ever  since  the 
1st  day  of  October,  1910,  have  been,  and  were 
at  the  time  of  the  service  of  the  notice  to 
quit  hereinafter  mentioned,  in  the  possession 
of  said  demised  premises";  that  plaintiff 
served  upon  the  defendants  "three  days'  writ- 
ten notice  to  quit  said  premises  and  deliver 
pos.sesslon  thereof  to  plaintiff"  ;  tbat  defend- 
ants "have  refused  and  neglected  and  still 
refuse  and  neglect  to  quit  said  premises  or 
deliver  possession  thereof  to  plaintiff."  A 
demurrer  interposed  by  defendants  was  over- 
ruled by  the  court,  and  they  filed  an  answer 
in  which  they  denied  positively  the  malUug 
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of  the  lease,  that  Jacobs  entered  into  pos- 
session thereunder,  that  there  was  ever  any 
assignment  of  said  lease  or  any  part  thereof 
by  said  Jacobs,  or  that  he  sublet  said  premis- 
es or  any  part  thereof  to  any  person  In  any 
form  or  manner,  that  any  of  the  defendants 
violated  any  of  the  other  covenants  of  the 
lease  or  that  defendants  B.  T.  Molsness,  H. 
A.  Moss,  and  Bristol  Commercial  Company, 
or  any  of  them,  "are  now,  or  ever  since  the 
Ist  day  of  October,  1910,  have  been,  or  were 
at  any  time  or  at  all,  in  the  possession  of 
said  demised  premises,"  or  that  any  of  the 
defendants  was  served  with  "three  days'  no- 
tice to  quit,  such  as  specified  in  section  1161 
of  the  Code  of  Civil  Procedure  or  otherwise 
or  at  all."  There  are  also  some  affirmative 
allegations  of  fraud  against  the  plaintiff  In 
connection  with  the  leasing  of  said  premises, 
which  will  be  considered  hereafter.  From 
the  Judgment  in  favor  of  plaintiff  all  the  de- 
fendants except  the  said  Abe  Jacobs  have 
•  api)ealed ;  the  last  named  having  filed  a 
waiver  of  "any  and  all  rights  that  I  may 
have  to  move  for  a  new  trial  of  the  above- 
entitled  matter,  or  to  prosecnte  an  appeal 
from  the  Judgment  rendered  in  said  matter 
on  the  18th  day  of  November,  1910,  in  favor 
of  plaintiff  and  against  defendants." 

[1]  There  can  be  no  doubt  that  the  demur- 
rer to  the  complaint  was  properly  overruled. 
It  is  equally  clear  that  there  was  sufficient 
evidence  to  support  the  material  findings, 
with  one  exception  hereafter  to  be  noticed. 

As  to  the  execution  of  the  lease  itself,  it 
may  be  said  that,  while  apparently  disputed 
in  the  opening  brief  of  appellants,  in  their 
closing  brief  they  declared  that  "everybody 
knows  and  admits  that  a  lease  was  signed 
and  delivered,  but  our  answer  shows  that  it 
was  secnred  through  fraud,"  and,  to  explain 
the  denial  of  its  execution  tn  the  answer,  it 
is  stated  that,  "where  a  lease  is  secured 
through  frand,  its  execution  must  be  denied, 
for  the  obvious  reason  that  the  meeting  of 
minds  essential  to  the  creation  of  a  valid 
contract  does  not  take  place."  In  view  of 
this  statement  and  of  the  fact  that  no  evi- 
dence of  fraud  in  connection  with  the  lease 
is  exhibited,  it  Is  manifestly  unnecessary  to 
direct  specific  attention  to  the  showing  made 
as  to  this  particular  finding  of  the  court 

Of  the  evidence  that  there  was  a  violation 
of  the  covenant  of  the  lease  in  reference  to 
assignment,  it  is  deemed  sufficient  to  set  forth 
the  following:  The  plaintiflT  testified  that  he 
never  gave  any  consent,  in  writing  or  other- 
wise, to  Jacobs  to  assign  any  interest  in  the 
lease,  or  to  assign  the  lease  itself,  or  to  sub- 
let any  of  the  premises  described  in  the  lease, 
and  the  court  was  Justified  in  the  inference 
that,  on  the  16th  day  of  July,  1910,  defend- 
ant Jacobs  executed  and  delivered  to  B.  T. 
Molsness  and  Henry  A.  Moss  a  written  in- 
strument in  the  following  form :  "San  Fran- 
cisco, July  16, 1910.  I  hereby  certify  and  de- 
clare tbat  the  bill  of  sale  taken  in  my  name 


from  Morris  Steinberg,  covering  the  saloon 
known  as  the  'Bristol'  1001  Market  street, 
San  Francisco,  also  the  liease  covering  the 
said  premises  from  the  owner,  and  the  mu- 
nicipal liquor  license  which  has  been  taken 
in  my  name  and  has  been  received  by  me  for 
the  use  and  benefit  of  B.  T.  Molsness,  Henry 
A.  Moss  and  myself  the  undersigned,  each 
of  which  parties  is  entitled  to  an  undivided 
one-third  interest  in  and  to  all  of  said  prop- 
erty, and  I  hereby  sell,  assign  and  transfer 
to  each  of  said  B.  T.  Molsness  and  Henry  A. 
Moss,  an  undivided  one-third  interest  in  and 
to  all  of  said  property."  It  Is  stoutly  insist- 
ed by  appellants  that  no  such  instrument  was 
executed ;  but,  in  answer  to  this  contention, 
it  Is  sufficient  to  set  forth  the  following  tes- 
timony, which  manifestly  Justifies  the  court's 
finding  as  to  the  assignment:  Mr.  leon  E. 
Prescott,  a  witness  for  plaintlfF,  was  inter- 
rogated concerning  the  foregoing  purported 
assignment,  and  be  stated  that  he  dictated 
it  to  liis  stenographer,  Miss  Whelan,  at  the 
request  of  Mr.  Jacobs,  "the  three  gentlemen 
being  present  at  the  time,  Mr.  Moss,  Mr. 
Molsness,  and  Mr.  Jacobs,  and  it  was  trans- 
scribed  and  signed  by  Mr.  Jacobs,  and  a  copy 
given  to  Mr.  Molsness,  and  a  copy  given  to 
Mr.  Moss,  and  Mr.  Jacobs  kept  the  third." 
Miss  Whelan  testified  that  she  took  tlie  dic- 
tation of  this  instrument  from  Mr.  Prescott 
and  transcribed  it  into  longhand  and  deliv- 
ered it  to  the  latter  in  the  presence  of  Moss, 
Jacobs,  and  Molsness.  Mr.  Morris  Steinberg 
testified  that,  on  said  July  16th,  at  his  place 
of  business,  he  had  a  conversation  with  Mr. 
Jacobs  in  reference  to  the  premises  leased  by 
the  latter,  and  that  Jacobs  said  that  "he 
could  not  sign  over  the  saloon  and  license 
and  lease,  as  he  agreed,  to  me  for  advancing 
him  money,  for  the  reason  that  Mr.  Moss 
and  Molsness  compelled  blm  that  day  to  sign 
over  a  one-third  interest  to  each  of  the  par- 
ties at  Mr.  Prescott's  office,"  and  that  Mr. 
Jacobs  handed  him  the  paper  which  had  been 
executed,  and  that  it  was  "the  same  thing  in 
sum  and  substance"  as  the  aforesaid  puri>ort- 
ed  assignment,  and  that  it  was  signed  by 
Abe  Jacobs.  The  defendants  Moss,  Molsness, 
and  Jacobs  testified  that  an  instrument  was 
executed  by  Jacobs  on  said  date  and  one 
copy  delivered  to  Moss  and  another  to  Mols- 
ness, but  they  denied  that  It  constituted  an 
assignment,  but  claimed  that  it  was  simply 
a  mortgage  or  pledge  to  secure  the  repayment 
of  money  that  had  been  advanced  for  the 
purchase  of  the  saloon  fixtures.  None  of 
these  witnesses,  however,  could  give  the  con- 
tents of  the  instrument,  nor  did  any  of  them 
produce  a  copy  of  it  or  satisfactorily  account 
for  its  loss.  The  court  was  indeed  Justified 
in  regarding  with  grave  suspicion  their  tes- 
timony upon  this  point.  There  are  other  cir- 
cumstances, unnecessary  to  detail,  that  lend 
support  to  the  theory  of  assignment. 

[2]  In    this    connection    we    may    notice 
the  claim  of  appellants  that  the  testimonj' 
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of  Hr.  Prescott  and  Miss  Whelan  should 
liave  been  ezdaded  as  privileged  for  the 
reason  that  Mr.  Frescott  was  the  attor- 
ney for  Jacobs,  Moss,  and  Molsness,  and 
Miss  Whelan  was  his  stenographer.  As 
a  matter  of  fact,  the  testimony  of  these 
two  witnesses  showing  the  execution  of  said 
assignment  was  given  without  objection,  and 
hence  the  ruling  of  the  court  refusing  to 
strike  it  out  could  be  Justified  on  that 
ground.  Miss  Whelan  identified  the  Instru- 
ment, marked  "Plaintiff's  Exhibit  7,"  as  a 
•■opy  of  Mr.  Prescott's  dictation  already  re- 
ferred to.  Not  only  was  this  evidence  re- 
ceived without  objection,  but  it  must  be 
plain  that  to  these  preliminary  matters  the 
rule  of  privilege  would  not  extend.  The  es- 
sential &cts  as  to  the  contents  of  said  in- 
strument and  its  execution  and  delivery 
were  declared  by  Mr.  Prescott,  as  aforesaid, 
in  response  to  questions  to  which  no  objec- 
tion was  made.  Appellants,  to  take  advan- 
tage of  the  rule,  should  have  objected 
promptly,  of  course,  to  any  testimony  as  to 
these  matters  when  it  appeared  that  the 
witness  sustained  the  relation  that  the  law 
holds  inviolate. 

[3]  But,  assuming  that  the  objection  was 
timdy,  we  think  the  facts  take  the  case 
withont  the  operation  of  said  rule.  It  seems 
clear  that  the  purpose  of  the  meeting  of  the 
parties  on  said  July  16tb  was  the  prepara- 
tion and  execution  of  an  instrument  that 
would  afford  Moss  protection  for  the  money 
that  he  had  invested.  Nothing  transpired 
in  the  nfi.ture  of  a  confidential  communica- 
tion that  the  law  protects  from  disclosure. 
Ur.  Prescott  acted  rather  as  a  scrivener 
than  attorney  in  the  transaction.  In  1 
Gremleaf  on.  Evidence  (16th  Ed.)  §  239,  it 
Is  said:  "On  the  other  hand,  the  person 
must  be  at  the  time  acting  as  legal  adviser, 
hence  a  communication  with  an  attorney 
merely,  as  with  a  lender  of-  money,  a  friend, 
or  a  scrivener,  is  not  privil^ed." 

In  Bonun  v.  Fonts,  15  Ind.  50,  it  is  held 
that  "when  the  terms  of  a  contract  have 
been  agreed  upon  between  the  parties,  and 
an  attorney  Is  afterwards  employed  as  a 
scrivener  merely  to  reduce  the  contract  to 
writing,  and  no  inquiry  is  made  of  him  as 
to  Its  legal  effect,  communications  made  to 
liim  while  thus  engaged  will  not  be  regarded 
as  privileged." 

In  De  Wolf  t.  Strader,  26  111.  225,  79 
Am.  Dec.  371,  it  is  held,  as  stated  in  the 
•yllabus:  "An  attorney  who  is  requested  to 
prepare  a  deed  or  mortgage,  no  legal  advice 
being  required,  is  not  privileged  an^  may 
testify  as  to  what  comes  to  his  knowledge 
in  connection  with  such  a  transaction." 

In  Hebbard  v.  Haughlan,  70  N,  Y.  61, 
the  Court  of  Appeals  declared  that:  "The 
objection  that  the  attorney  by  whom  the 
deed  of  April  4th  was  prepared  could  not 
give  evidence  of  the  directions  he  received 
from  the  parties  and  of  the  transaction  be- 
tween them  at  the  time  was  not  well  taken. 


He  testified  of  facts  within  his  knowledge, 
acquired  in  the  transaction  of  the  business 
between  the  parties,  and  they  were  not  com- 
municated to  him  as  an  attorney  to  enable 
him  to  perform  his  duties  to  a  client 
Knowledge  acquired  under  such  circum- 
stances is  not  within  the  class  of  privileged 
communications." 

[4]  The  material  question  here  was 
whether,  at  the  end  of  said  transaction,  an 
Instrument  in  writing  was  executed  by  Ja- 
cobs, and,  if  so,  what  were  its  contents. 
The  only  disputed  point,  indeed,  was  as  to 
what  It  contained,  and,  if  it  had  not  been 
lost,  the  instrument  would  speak  for  Itself. 
Having  been  lost.  Its  existence  and  contents 
could  be  proved  by  any  witness  who  had 
read  the  assignment  Greer  v.  Greer,  68 
Hun,  254,  12  N.  Y.  Supp.  778;  Chapman  v. 
Peebles,  84  Ala.  283,  4  South.  273.  "It  is. 
a  sound  public  policy  which  provides  that  an 
attorney  or  counsel  should  not  be  allowed  to 
testify  to  any  of  the  transactions  or  conver- 
sations between  himself  and  his  client  which 
led  up  to  the  preparation  of  any  document 
But,  when  the  document  be  it  a  will  or  a 
contract  or  what  not  has  been  executed,  its 
contoits  are  no  longer  confidential,  the  rea- 
son for  the  rule  ceases,  and  the  counsel  may 
as  well  testify  to  the  contents  as  may  any 
other  witness  who  knows  such  contents." 
Fayerweather  v.  Ritch  (0.  C.)  90  Fed.  13. 
We  think  this  position  is  sound  and  is  am- 
ply sustained  by  the  authorities,  tn  this  and 
other  Jurisdictions. 

[S]  Appellants  complain  bitterly  of  the  ac- 
tion of  the  court  in  reference  to  a  transcript 
of  testimony  in  the  possession  of  respondent 
They  declare  that  the  court,  denied  to  them 
the  right  to  Inspect  it  after  It  was  actually 
introduced  in^  evidence.  They  have,  how- 
ever, entirely  misconceived  the  situation. 
Plaintiff  had  in  his  possession  what  par- 
ported  to  be  a  transcript  of  the  testimony 
of  Abe  Jacobs  taken  in  a  certain  proceeding 
in  bankmptcy,  and  respondent  read  in  evi- 
dence certain  portions  of  it  as  containing 
admissions  against  Interest  Appellants  de- 
manded an  inspection  of  the  transcript  but 
respondent  declined  to  give  them  his  copy 
for  the  reason  that  he  had  written  upon  it 
certain  private  notes  that  he  had  not  erased. 
There  is  no  claim  made  that  respondent  mis- 
read the  quotation,  or  that  it  was  not  a  cor- 
rect transcription  of  said  testimony  of  Mr. 
Jacobs.  We  must  assume,  also,  that  appel- 
lants could  have  secured  a  copy  from  the 
original  source  if  they  bad.  so  desired.  Be- 
sides, on  the  request  of  appellants  that  the 
"whole  record  go  in,"  with  the  exception 
of  the  testimony  of  a  certain  Mrs.  Pyper 
which  was  claimed  to  be  "fragmentary," 
the  court  said:  "I  expect  that  is  probably 
the  best  course  to  take,  to  admit  the  whole, 
and  then  you  gentlemen  can  call  my  atten- 
tion to  the  other  part.  It  will  be  admitted 
In  evidence  and  marked  as  'Plaintiff's  Exhibit 
No.  8'  and  considered  as  read  and  hereafter. 
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counsel  can  refer  to  any  part  of  It."  Appel- 
lants clain)  that  the  "other  part"  was  not 
called  to  the  attention  of  the  court;  but,  if 
they  neglected  to  do  so,  they  have  only 
themsGlved  to  blame.  After  the  said  order 
was  made,  appellants  requested  the  court  to 
"permit  us  to  inspect  the  copy  of  that  rec- 
ord that  he  has  there,"  and  the  court  re- 
plied: ''After  he  has  erased  his  notes.  You 
do  not  want  to  see  bis  notes  on  it,  I  pre- 
sume." It  does  not  appear  whether  appel- 
lants ever  Inspected  that  copy,  but  this  cir- 
cumstance seems  unimportant  in  view  of 
the  fact  that  the  whole  deposition  was  re- 
ceived In  evidence  and  is  set  out  in  full  in 
the  record. 

[8]  Plaintiff  offered  in  evidence  all  the  pa- 
pers, including  the  notice  of  motion  for  an 
order  to  be  restored  to  possession,  In  the  case 
of  Edward  F.  Delger  v.  Abe  Jacobs,  No.  31,- 
073,  tried  in  the  same  court  and  decided  in 
favor  of  plaintiff,  September  2,  1910;  bis 
counsel  stating  in  explanation:  "There  is 
a  judgment  against  the  defendant  Abe  Jacobs 
in  this  case,  to  the  effect  that  the  premises 
were  leased  by  Delger  to  Jacobs,  and  he  was 
in  possession  under  the  lease,  and  that  judg- 
ment Is,  of  course,  an  estoppel  as  to  the  ma- 
terial averment  in  his  answer  here,  because 
be  denies  in  bis  answer  that  he  ever  execut- 
ed a  lease."  Appellants  objected  as  follows: 
"We  object  to  that,  If  the  court  please.  We 
have  asked  to  be  restored  to  nothing  but  our 
estate  there,  and  so  distinctly  provided,  and 
we  repudiated  this  lease  in  that  suit,  and  we 
repudiate  It  in  this."  After  said  papers  were 
received  in  evidence,  appellants  made  the 
particular  objection  that  "that  case  Is  on  ap- 
peal and  has  not  heen  finally  decided,  and  Is 
not  a  final  judgment  of  the  case,  and  ought 
not  to  be  introduced  as  a  part  of  this  rec- 
ord, and  that  it  is  incompetent,  irrelevant, 
and  Immaterial  evidence."  The  objection 
ought,  of  course,  to  have  been  made  before 
the  ruling  of  the  court;  but,  since  the  rec- 
ord shows  the  payment  by  defendant  Jacobs 
"of  the  sum  of  |1,388.50  in  full  payment, 
discharge,  and  satisfaction  of  the  judgment 
in  said  action,"  and  the  aclcnowledgment  of 
satisfaction  by  plaintiff  therein.  It  cannot  be 
said  that  the  action  was  still  pending,  and 
the  cases  cited  by  appellant  are  therefore 
not  in  point.  As  to  this  it  is  probably  suffi- 
cient to  quote  section  1019  of  the  Code  of 
Civil  Procedure  that  "an  action  is  deemed 
to  be  pending  from  the  time  of  Its  commence- 
ment until  its  final  determination  upon  an 
appeal,  or  until  the  time  for  appeal  has  pass- 
ed, unless  the  judgment  is  sooner  satisfied." 
As  we  have  seen,  the  judgment  was  satis- 
fled  by  Jacotm,  and  hence  the  action  was  no 
longer  pending. 

[7]  But  if  we  concede  that  said  judgment 
did  not  constitute  an  est(q)pel.  It  was,  in 
conuection  with  said  satisfaction,  at  least 
evidence  of  an  admission  against  interest  up- 
on a  material  issue  and  proper  to  be  consid- 
ered by  the  court 


[8]  If  it  be  admitted  that  the  other  de- 
fendants in  the  present  action,  being  stran- 
gers to  the  former  suit,  might  have  urged  suc- 
cessfully an  objection  to  the  consideration  of 
said  record  as  evidence  against  themselves 
or  liave  maintained  that  it  be  limited  in  its 
application  to  Mr.  Jacobs,  it  is  sufficient  to 
say  that  no  such  claim  was  presented  to  the 
trial  court,  and  appellants  are  in  no  position 
now  to  make  it,  and  Mr.  Jacobs  is  presum- 
ably satisfied,  since  be  has  not  appealed. 

[8]  The  court  did  not  err  in  excluding  tes- 
timony tending  to  show  a-waiver  on  the  part 
of  the  landlord  of  breaches  of  covenant  un- 
der the  lease.  This  claim  was  in  the  na- 
ture of  an  equitable  estoppel,  and  it  was 
necessary  to  plead  it  in  order  to  introduce 
evidence  in  its  support  Clarke  v.  Huber,  25 
Cal.  593;  Etcbeborne  v.  Auzerais,  45  Cal. 
126 ;  Newhall  v.  Hatch,  134  Cal.  273,  66  Pac. 
266,  55  L.  R.  A.  673;  Chapman  v.  Hughes, 
134  Cal.  641,  58  Pac.  298,  60  Pac.  974,  66 
Pac.  982.  There  is  no  pretense  of  such  plea 
in  the  answer.  An  amendment  to  the  answer 
was  filed  in  which  an  attempt  was  made  to 
plead  estoppel  as  to  certain  covenants  in  the 
lease.  This  amendment  was  stricken  out  by 
the  court  But  if  we  were  to  consider  it 
as  a  part  of  the  pleadings,  it  is  not  contended 
that  it  covers  the  breach  of  the  covenant  not 
to  assign ;  counsel  for  appellants  having  stat- 
ed to  the  lower  court  that:  "Under  those 
circumstances,  I  did  not  understand  that  we 
were  to  plead  against  an  assignment.  We 
have  not  pleaded  here  against  an  assignment, 
and  we  claim  that  there  was  no  assignment" 

[1 0]  The  second  count  of  the  answer  of  de- 
fendant Jacobs  contained  allegations  of 
fraud  against  plaintiff,  and  there  was  a 
prayer  for  affirmative  relief.  It  Is  urged 
that  this  constituted  a  cross-complaint  and 
that  the  court's  ruling  was  erroneous  in  sus- 
taining an  objection  to  evidence  offered  to 
support  its  averments.  But  conceding  that 
it  stated  a  cause  of  action,  it  could  only  be 
so  in  behalf  of  Jacobs  himself,  and  appel- 
lants are  not  aggrieved  parties.  They  are 
not  in  any  way  connected  with  the  purport- 
ed cause  of  action,  and  therefore  we  are  not 
called  upon  at  their  instance  to  review  the 
alleged  error. 

f11]  Appellants  say  that:  "The  court  in  its 
-minute  order  holds  the  plaintiff  entitled  to 
judgment  agalost  all  of  the  defendants  for 
$650.  In  its  findings  it  holds  that  plaintiff 
is  entitled  to  judgment  against  all  of  the 
defendants  except  Melsted  for  11,020.  This 
is  a  distinction  not  Justified  by  any  reason, 
either  in  law  or  in  evidence."  The  qlerk's 
entry  In  the  minutes  is  not  the  decision  of 
the  cause.  "The  decision  upon  which  by 
section  633  of  the  Code  of  Civil  Procedure 
the  judgment  Is  to  be  entered  is  that  which 
by  section  632  is  to  be  given  in  writing  and 
filed  with  the  clerk;  and  until  so  given  and 
filed  there  is  no  decision  upon  which  judg- 
ment can  be  entered,  and  consequently  no 
authority  for  entering  any  judgment"    Crim 
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T.  KesslDg,  88  Cal.  486,  26  Pac.  1074,  23  Am. 
St.  Rep.  491. 

[12]  The  yalue  of  the  ase  and  occupation 
of  the  premises  for  one  month  was  $650, 
and  the  difference  between  that  amount  and 
11,020  Is  accounted  for  by  the  fact  that  the 
court  allowed  plalntUt  damages  for  the  de- 
tention of  the  property  to  the  date  of  the 
findings.  This  was  proper.  Nolan  t.  Hentlg, 
138  Cal.  281,  71  Pac.  44Q. 

[IS]  Justification  for  the  Judgment  against 
the  defendants  other  than  Jacobs  Is  urged 
by  respondent,  on  the  groxmd  that,  "under 
the  statute  providing  for  summary  proceed- 
ings in  unlawful  detainer,  persons  may  be 
made  defendants  who  hare  entered  upon  or 
succeeded  to  the  possession  of  the  premises, 
from  or  through  the  tenant  between  whom 
and  the  landlord  the  conventional  relation 
of  landlord  and  tenant  has  been  established." 
It  Is  claimed  that  said  defendants  are 
brought  within  this  rule  by  reason  of  the 
fact  that  they  were  all  in  the  possession  of 
said  premises  by  consent  of  the  tenant  and 
without  the  consent  of  the  landlord.  There 
is,  probably,  no  doubt  that  all  of  said  parties 
expected  to  be  Interested  in  the  use  and  occu- 
pancy of  said  premises.  We  think,  however, 
it  can  hardly  be  said  that  any  of  them  ex- 
cept Jacobs  and  Moss  were  actually  In  poa- 
sessioD  of  the  property  and  liable  for  the 
value  of  Its  use.  Mr.  Moss  testified  that,  in 
the  beginning,  "we  exjjccted  to  make  a  co- 
partnership or  an  Incorporation";  but,  when 
he  found  he  was  the  only  one  who  Iiad  put 
up  any  money,  he  did  not  propose  "to  take 
Mr.  Jacol>s  or  Mr.  Molsness  in  the  partner- 
ship in  a  business  for  which  I  was  paying 
and  they  had  paid  no  money  whatever."  He 
testified  further,  substantially,  that  he  dis- 
charged Mr.  Jacobs,  telling  the  latter  "to  go 
back  to  bis  tailoring  business,"  and  as  "a 
matter  of  fact  there  Is  nobody  interested  in 
the  actual  ownership  of  the  place  but  me, 
and  my  word  has  been  final  in  every  case. 
There  is  absolutely  nots  one  dollar  of  any- 
body else's  money  in  there  but  mine,"  and 
that  be  had  "absolutely  the  right  to  exer- 
cise control  over  the  place."  Without  quot- 
ing farther,  we  think  it  should  be  held  that, 
as  far  as  the  Judgment  awards  damages  and 
costs  against  Molsness  and  the  Bristol  Com- 
mercial Company  and  costs  against  Melsted, 
it  should  be  reversed,  and  affirmed  in  every 
other  respect  The  necessity  for  a  new  trial, 
however,  upon  this  issue  can  probably  be 
avoided  If  plaintiff  will  consent  to  such  modi- 
fication of  the  Judgment  in  the  court  below. 

We  think  no  other  point  demands  specific 
attention. 

In  conclusion,  it  may  be  suggested  that, 
while  counsel  in  their  briefs  have  displayed 
much  industry  and  learning,  they  are  Just- 
ly subject  to  censure  for  their  apparent  for- 
getfulness  of  the  dignity  and  courtesy  that 
should  ever  prevail  in  contests  like  this.  It 
must  be  manifest  that  their  untoward  vitu- 


peration affords  no  credit  to  themselves  and 
likewise  neither  entertainment  nor  enlighten- 
ment to  the  court. 

AU  of  said  Judgment  is  afBrmed  except 
that  portion  which  orders,  adjudges,  and  de- 
crees that  plaintiff  have  and  recover  from 
defendants,  B.  T.  Molsness  and  the  Bristol 
Commercial  Company,  the  sum  of  $1,020  for 
the  use  and  occupation  of  said  property  and 
the  sum  of  $100  for  attorney's  fee  and  $TS, 
costs  of  suit,  and  except  that  portion  which 
decrees  that  plaintiff'  recover  said  costs  of 
$76  of  defendant  Melsted. 

We  concur:   CniPMAN,  P.  J.;  HART,  J. 


as  Cal.  App.  179) 
OLDERSHAW  ▼.  MATTESON  &  WILLIAM- 
SON MFG.  CO.  et  aL     (Civ.  1,019.) 

(District   Court   of   Appeal,    Second   District, 
California.    May  27,  1912.) 

1.  HtTSBAND  ANn  WiFX  ({  133*)— Skpaxatk 
PKOPBRTY— EVIDENCB. 

Evidence  AeM  to  support  a  finding  that 
property  was  the  separate  property  of  a  mar- 
ried woman,  and  waa  not  subject  to  the  debts 
of  her  husband. 

[Ed.  Note.— For  oth6r  cases,  see  Husband 
and  Wife,  Cent.  Dig.  {f  487-494;    Dec.  Dig.  f 

2.  Appeal  and  Errob  (|  1011*)— Review— 
CoNFLiCTiNO  Evidence. 

The  trial  court  trying  a  case  without  a 
jury  must  weigh  the  conflicting  evidence,  and 
determine  whether  a  fact  is  established  by 
clear  and  convincing  evidence,  and  its  finding 
will  not  be  disturbed., 

[Ed.  Note. — For  otter  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §§  3983-3989;    Dec.  Dig.  S 

3.  Husband  and  Wife  (|  133*)— Separate 
Pbopebiy  of  Wife  —  Evidence  —  Suffi- 
ciency. 

A  finding  that  property  is  the  separate  es- 
tate of  a  married  woman  must  be  based  on 
clear  and  convincing  evidence. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  §§  487-494;  Dec.  Dig.  | 
133.*] 

4.  Husband  and  Wife  (§  131*)— Separate 
Property  of  Wife— Presumptions— "Sep- 
ABATE  Estate." 

The  presumption  as  to  the  character  of 
property  arising  from  the  fact  that  a  married 
woman  engages  in  business  is  overcome  by  the 
fact  tliat  the  property  was  purchased  with 
funds  derived  from  moneys  owned  by  her  be- 
fore her  marriage  or  acquired  afterward  by 
gift  or  bequest  constituting  her  separate  es- 
tate within  Civ.  Code,  {  162,  and  hence  the 
property  is  her  separate  property. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  ff  471-483;  Dec.  Dig.  % 
131.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  7,  pp.  6413,  6414.] 

6.  Husband  and  Wife  (t  149*)— Sepabatk 
Property  of  Wife  —  Contbibutions  by 
Husb  AN  D — Effect. 

The  fact  that  a  liuaband  contributed  all  his 
time  and  skill  in  the  conduct  of  a  business  of 
his  wife,  or  joined  in  the  execution  of  notes 
for  money  wherewith  to  purchase  the  business, 


•Far  otliar  caws  ■••  sun*  topic  and  section  NUMBSB  In  Dec.  Dig.  ft  Am.  Dig.  Kej  No.  Series  A  Bep'r  Indexai 
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does  not  give  Um  any  interest  In  the  property, 

in  tiie  absence  of  any  agreement  to  tliat  effect. 

[Ed.   Note. — For   otlier   cases,   see  Husband 

and  Wife,  Cent  Dig.  H  573.  574;  Dec  Dig.  { 

6.  Appkai.  and  Erbob  (§  602*)— Questions 
Rkviewablk— Exclusion  or  Depositions 
— Bbcobd. 

Where  depositions  excluded  on  the  ground 
that  they  are  incompetent,  irrelevant,  immate- 
rial, and  not  proper  cross-examination  are  not 
incorporated  in  the  bill  of  exceptions,  the  rul- 
ing is  not  reviewable  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $i  2905-2909;  Dec.  Dig.  § 
692.*] 

7.  Appkai.  and  Ebbob  <i  1050*)— Habicless 
Ebbob  —  Ebboneous  Admission  of  Evi- 
dence. 

Where  the  issue  was  whether  property 
was  the  separate  property  of  a  wife,  or  the 
property  of  her  husband  and  subject  to  the 
claims  of  his  creditors,  and  it  appeared  that 
the  wife  was  the  only  member  of  the  marital 
community  who  possessed  any  estate,  the  er- 
ror, if  any,  in  permitting  officials  of  a  bank 
which  bad  made  loans  to  the  wife  to  testify 
that  in  making  loans  tbey  recognized  her  as 
the  party  borrowing  the  money,  and  extended 
the  credit  to  her,  was  not  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  "Dig.  ft  4153-^160,  4166;  Dec. 
Dig.  i  1050.*] 

Appeal  from  Superior  Court,  Kern  County; 
Paul  W.  Bennett,  Judge. 

Action  by  Annie  Cox  Oldershaw  against 
the  Matteson  &  WllUamgon  Manufacturing 
Company  and  another.  From  an  order  deny- 
ing defendants'  motion  for  new  trial,  they 
appeal.    Affirmed. 

W.  B.  Bealzley,  Louis  Luckel,  and  J.  P. 
Jones,  for  appellants.  '  W.  W.  Kaye  and 
Kaye  &  Slemon,  for  respondent. 

SHAW,  J.  Appeal  from  an  order  denying 
defendants'  motion  for  a  new  trial. 

By  stipulation  filed  It  was  agreed  by  coun- 
sel for  the  respective  parties  "that  no  briefs 
need  be  printed  in  the  cause,  but  that  the 
same  may  be  beard  and  submitted  upon  the 
printed  briefs  filed  in  the  case  of  W.  H.  Es- 
dohr.  Plaintiff  and  Appellant,  t.  Annie  Coz 
Oldershaw  and  C.  D.  Oldershaw,  Defendants 
and  Respondents,  125  Pac. — ,  D.  A.  No.  2,970, 
In  the  Supreme  Court,  •  •  •  and  that 
printed  copies  of  the  briefs  in  said  last-men- 
tioned cause  may  be  filed  in  the  above  enti- 
tled cause  as  the  briefs  of  the  respective  par- 
ties." Accordingly,  no  briefs  other  than  cop- 
ies of  those  filed  in  case  No.  2,979  In  the  Su- 
preme Court  have  been  filed  herein.  These 
briefs,  however,  were  not  prepared  with  ref- 
erence to  the  record  in  this  case;  and,  while 
numerous  citations  are  made  therein  desig- 
nating folios  and  pages  of  the  transcript  In 
the  case  of  Esdohr  v.  Oldershaw,  filed  In  the 
Supreme  Court,  no  copy  of  that  transcript  has 
been  filed  herein  or  otherwise  presented  to 
this  court.  These  briefs  are  of  little  value 
as  an  aid  to  the  court  in  reaching  a  conclu- 
sion upon  the  questions  presented,  and  our 
consideration  of  the  appeal,  in  the  absence  of 


the  presentation  of  the  points.  Is  necessarily 
Independent  and  based  upon  what  is  disclos- 
ed by  the  transcript. 

The  complaint  alleges  that  In  1897,  and 
prior  to  the  marriage  of  plaintiff  with  C.  D. 
Oldershaw,  the  defendant  Matteson  &  Wil- 
liamson Manufacturing  Company  obtained  a 
judgment  against  the  latter  in  the  superior 
court  of  Los  Angeles  county.  In  November, 
1908,  10  years  thereafter,  said  Judgment 
creditor  caused  an  execution  to  be  issued 
out  of  said  court  and  placed  In  the  hands  of 
defendant  Kelly,  sheriff  of  Kern  county,  who, 
as  directed,  levied  the  same  upon  the  sum  of 
$310.10  owned  by  plaintiff,  but  deposited  In 
the  Banlc  of  Bakersfield  in  the  name  of  O.  D. 
Oldershaw,  and  which  sum,  notwithstanding 
plaintiff's  verified  claim  and  demand  for  the 
release  thereof  made  to  Kelly  as  sheriff,  be 
collected  from  the  bank  and  paid  to  Matteson 
&  Williamson  Manufacturing  Company, 
which  converted  It  to  its  own  use;  that  said 
sum  of  1310.10  was  the  proceeds  derived 
from  a  grocery  business  then  and  for  a  long 
time  theretofore  owned  entirely  by  plaintiff 
as  her  separate  property,  and  which  she  con- 
ducted under  the  name  and  style  of  C.  D. 
Oldershaw  &  Co.  The  only  issue  raised  by 
the  answer  was  by  a  denial  of  the  alleged 
ownership  in  plaintiff,  defendants  claiming 
that  said  grocery  business,  together  with  the 
$310.10  BO  levied  upon  and  converted,  was 
the  property  of  C.  D.  Oldershaw,  the  judg- 
ment debtor.  As  to  this  Issue,  the  court 
found  in  favor  of  plaintiff  and  gave  judg- 
ment accordingly. 

[1]  The  chief  contention  of  ai^)eUanta  is 
that  the  evidence  Is  insufficient  to  sustain 
the  finding  of  the  court  upon  which  the  Judg- 
ment was  based.  Without  quoting  it  at 
length,  it  is  sufficient  to  say  that  the  evi- 
dence tends  to  show  that  the  grocery  busi- 
ness which  produced  the  $310.10  so  converted 
was  purchased  by  plaintiff  with  her  separate 
funds,  the  original  source  of  which  was  mon- 
ey inherited  by  plaintiff  from  an  aunt,  and 
which,  beginning  with  1900,  was  invested  in 
real  estate,  plaintiff  from  time  to  time  selling 
and  re-inveating  the  proceeds  of  the  same, 
all  of  which  deals  appear  to  have  been  suc- 
cessful In  yielding  her  a  considerable  profit 
The  grocery  business  was  purchased  In  1906 
by  plaintiff  and  one  Wheadon.  Of  the  pur- 
chase price  plaintiff  paid  $1,000,  which  sum 
she  borrowed  from  the  bank,  and  a  short 
time  thereafter  she  purchased  Wheadon's  in- 
terest for  $880,  which  was  paid  by  check 
drawn  upon  her  account  In  the  bank.  By 
writing,  she  authorized  the  bank  to  honor 
checks  drawn  upon  her  account  by  the  hus- 
band, and  also  gave  the  husband  a  g^ieral 
power  of  attorney  to  transact  business  for 
her.  Sundry  notes  In  various  sums  were  ex- 
ecuted to  the  bank  by  plaintiff  through  her 
husband  as  attorney  in  fact,  payment  of 
which  was  secured  by  mortgage  upon  the 
separate   estate  of  plaintiff,   and   in  all  of 
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whlcb  tninBactlons  the  bank  .  recognized 
plaintiff  as  the  party  to  whom  It  extended 
credit  The  direct  testimony  of  both  plain- 
tiff and  her  husband. Is  that  the  entire  pur- 
chaae  price  of  the  business  was  paid  out  of 
her  separate  funds,  and  that  he,  having  no 
estate  of  his  own,  paid  no  part  of  the  con- 
sideration therefor.  He  farmed  her  land, 
Buperintoaded  the  grocery  business,  and  con- 
dncted  all  her  business  affairs  without  com- 
pensation other  than  the  support  of  himself 
and  family. 

[2]  WhUe  there  may  have  been  evidence 
and  proof  of  clrcuinstances  Inconsistent  with 
the  testimony  of  plaintiff  and  her  husband, 
nevertheless,  it  was  for  the  trial  court  to 
weigh  and  determine  the  same,  and  its  find- 
ing based  thereon  will  not  be  disturbed. 

[3]  While  in  cases  of  this  nature  a  finding 
that  property  Is  the  separate  estate  of  the 
wife  should  be  based  upon  clear  and  convinc- 
ing evidence,  the  question  as  to  whether  or 
not  the  evidence  offered  is  clear  and  convinc- 
ing is  for  the  trial  court  Oouts  v.  Winston, 
153  CaL  686,  96  Pac.  3S7;  JSstate  of  Pepper, 
158  Cal.  619,  112  Paa  62,  31  L.  B.  A.  (N.  S.) 
1002.  Much  of  the  evidence  offered  on  the 
part  of  defendants  was  hearsay,  and,  at 
most,  tended  to  prove  that  plaintiff  permitted 
O.  D.  Oldershaw  to  hold  himself  out  as  the 
owner  of  the  property.  The  Judgment  upon 
which  the  execution  was  Issued  was  for  an 
indebtedness  contracted  by  the  husband  long 
before  his  marriage  with  plaintiff,  and  the 
record  discloses  no  facts  which  constitute  an 
estoppel  against  plaintiff.  Nor  is  there  dis- 
closed any  act  on  the  part  of  plaintiff  where- 
by she  transmuted  her  separate  estate  into 
community  property;  indeed,  tne  execution 
to  him  of  a  general  power  of  attorney  is  In- 
consistent with  such  intent 

[4]  In  our  opinion  any  presumption  as  to 
the  character  of  the  property  arising  frctm 
the  fact  of  a  married  woman  engaging  In 
business  Is,  In  this  case,  overcome  by  the  fact 
that  It  was  purchased  with  funds  and  the 
rents.  Issues,  and  profits  (Civ.  Code,  { 162;  Es- 
tate of  Higglns,  65  Cal.  407,  4  Pac.  389)  de- 
rived from  moneys  ovmed  by  plaintiff  before 
marriage,  or  acquired  afterwards  by  gift  or 
bequest. 

[B]  Neither  the  tact  that  the  husband  con- 
tributed all  his  time  and  skill  in  the  conduct 
of  the  business,  or  that  he  Joined  his  wife 
in  the  execution  of  notes  given  for  money 
wherewith  to  make  the  purchase  (assuming 
that  he  did),  In  the  absence  of  any  agreement 
to  that  effect,  gave  him  any  interest  in  the 
property.  Walsh  v.  Walsh,  84  Cal.  101,  23 
Pac.  1099;  Diefendorff  v.  Hopkins,  95  Cal. 
343,  28  Pac.  265,  30  Pac.  549;  Flonrnoy  v. 
Floumoy,  86  Cal.  286,  24  Pac.  1012,  21  Am. 
St  Kep.  39;  Heney  v.  Pesoli,  109  CaL  63,  41 
Pac  819;  Estate  of  Pepper,  158  Cal.  619,  112 
Pac.  62,  31  L.  E.  A.  (N.  S.)  1092;  Lewis  v. 
Johns,  24  Cal.  98,  85  Am.  Dec.  49;  Carle  v. 
Heller,  123  Pac.  815. 


[I]  Among  other  errors  of  law  specified  Is 
that  the  court  erred  In  excluding  the  depo- 
sitions of  C.  D.  Oldershaw  and  Annie  Cox 
Oldershaw.  It  appears  that  the  depositions 
of  these  parties  were  offered  In  evidence  and 
objection  thereto  sustained  upon  the  ground 
that  the  same  were  incompetent  irrelevant, 
immaterial,  and  not  proper  cross-examina- 
tion. The  depositions,  however,  are  not  in- 
corporated In  the  bill  of  exceptions,  and 
hence  the  record  contains  nothing  upon 
which  the  alleged  erroneous  ruling  of  the 
court  can  be  reviewed. 

[7]  OQlciala  of  the  bank  which  made  loans 
to  plaintiff  were  called  as  witnesses  and  per- 
mitted to  testify  that  in  making  said  loans 
they  recognized  plaintiff  as  the  party  borrow- 
ing the  money  and  extended  the  credit  to 
her.  We  perceive  no  prejudicial  error  in  the 
Idling,  particularly  as  It  was  shown  that  she 
was  the  only  member  of  the  marital  commu- 
nity who  possessed  any  estate  whatsoever. 

Our  examination  of  the  record  discloses  no 
error,  and,  our  attention  being  called  to  none, 
the  order  appealed  from  is  affirmed. 

We  concur:    ALLEN,  P.  J.;   JAMBS,  J. 


(U  CsL  App.  229) 

WITTMAN  V.  BOARD  OF  POLICE  CiOM'BS 

OF  CITY  AND  COUNTY  OP  SAN 

FRANCISCO.     (Civ.  1,011.) 

(District  Court  of  AppeaL  First  District,  Call' 

fomia.    June  1,  1912.) 

LnnTATiON  OF  Actions  (|  68*)— Ooupxluno 
Restobation  to  Position  iw  Pouck  De- 
partment—Accbual  OP  Causb  of  Action. 
Plaintiff,  on  charges  preferred  to  the  board 
of  police  commissioners,  was  fonnd  guilty  and, 
by  resolution  of  the  board  on  March  24,  1905, 
was  dismissed  from  his  position  as  chief  of 
police  and  as  a  member  of  the  police  depart- 
ment, and  thereafter  was  not  recognized  as  a 
member,  of  the  department.  On  March  20, 
1908,  he  demanded  of  the  board  that  they 
assign  him  ^uty  as  a  captain  of  police,  which 
was  refused,  and  on  April  9,  1908,  he  filed  a 
petition  for  mandamus  to  compel  his  restoration 
to  duty  as  a  captain  of  police.  Code  Civ.  Proc. 
^  338,  Bubd.  1,  provides  a  three-year  limitation 
in  actions  upon  a  liability  created  by  statute, 
other  than  a  penalty  for  forfeiture.  Held  that, 
as  the  dismissal  was  the  wrong  sought  to  be 
redressed,  and  as  the  demand  to  be  made  as  a 
condition  precedent  to  legal  relief  could  have 
been  made  at  any  time,  the  cause  of  action  ac- 
crued upon  dismissaL  and  the  action  was  bar- 
red. 

[E!d.  Note. — For  other  cases,  see  Limitation  of 
Actions.  Cent  Dig.  ||  324-328,  846,  347;  Dee. 
Dig.  i  5a»] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Oeo.  A.  Sturte- 
vant.  Judge. 

Mandamus  by  Oeorge  W.  Wittman  against 
the  Board  of  Police  Commissioners  of  the 
City  and  County  of  San  Francisco.  Writ 
denied,  and  plaintiff  appeals.    Affirmed. 

H.  M.  Owens,  Frank  H.  Oould,  and  J.  J. 
Dunne,  for  appellant  Percy  V.  Long  and 
John  T.  Nourse,  for  respondent 
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HALL,  3.  This  Is  an  appeal  fiom  a  Judg- 
ment denying  plaintiff's  petition  for  a  per- 
emptory writ  of  mandate,  commanding  the 
defendants  to  restore  and  assign  petitioner 
to  duty  as  captain  of  police  of  the  city  and 
county  of  San  Francisco. 

Defendants  pleaded,  among  other  things, 
as  a  defense  to  plaintiff's  action,  that  the 
same  was  barred  by  the  provisions  of  sec- 
tion 338,  subd.  1,  of  the  Code  of  Civil  Pro- 
cedure. The  court  made  findings  of  fact  in 
accordance  with  this  contention  of  defend- 
ants, and  entered  Judgment  for  defendants. 
It  is  this  finding  of  the  court  ttiat  presents 
the  only  point  niecessary  to  be  decided  upon 
tills  appeal. 

Appellant  was  appointed  a  member  of  the 
police  department  of  the  city  and  county  of 
San  Francisco  in  1885,  and  subsequently,  oq 
the  31st  day  of  July,  1895,  he  was  appointed 
a  captain  of  police  of  said  city  and  county. 
On  the  21st  day  of  November,  1901,  he  was 
regularly  appointed  chief  of  police  of  said 
city  and  county.  On  the  15th  day  of  Febru- 
ary, 1905,  charges  were  preferred  against 
him  as  ^uch  chief  of  police,  to  the  board  of 
police  commissioners,  which  were  heard  and 
examined  by  said  commissioners,  who  found 
blm  guilty  thereof,  and  thereupon,  on  the 
24th  day  of  March,  1905,  adopted  a  resolu- 
tion in  the  words  following,  to  wit:  "Re- 
solved, that  George  W.  Wlttman  be -and  be 
is'  hereby  dismissed  as  chief  of  police  of  the 
police  department  of  the  city  and  county  of 
San  Francisco  and  as  a  member  of  said  de- 
partment" And  since  said  date  defendants 
have  not  recognized  or  treated  appellant  as 
a  member  of  the  police  department.  On  the 
20th  day  of  March,  1908,  appellant  demand- 
ed of  defendants,'  the  board  of  police  com- 
mlssioners  of  said  city  and  county,  that  they 
assign  appellant  to  duty  as  a  captain  of  po- 
lice, which  demand  they  refused. 

This  proceeding  to  compel  defendants  to 
comply  with  such  demand  was  instituted  by 
the  filing  of  a  petition  in  the  superior  court 
for  a  writ  of  mandate  on  the  9th  day  of 
April,  1908,  which  was  more  than  three 
years  after  appellant's  formal  dismissal 
from  the  department,  but  less  than  one 
month  from  the  date  of  his  demand  to  l>e 
assigned  to  duty  as  such  captain  of  police. 

Although  the  petition  In  form  asks  that 
the  board  be  compelled  to  assign  petitioner 
to  duty  as  captain  of  police,  the  effect  of 
granting  the  writ  prayed  for  would  be  to 
reinstate  petitioner  in  an  official  position 
from  which  he  was  formally,  if  not  legally, 
dismissed  more  than  three  years  before  the 
institntlon  of  this  action. 

The  contention  of  appellant  is  that  the 
statute  of  limitations  did  not  commence  to 
run  against  appellant's  cause  of  action  until 


he  made  the  demand  on  the  20tb  day  of 
March,  1908.  The  argument  is  tliat,  be- 
cause, in  a  petition  for  a  writ  of  mandate 
to  enforce  a  private  right,  it  is  necessary  to 
allege  a  demand  and  refusal,  no  cause  of 
action  in  mandate  exists  until  such  demand 
and  refusal ;  and  therefore  the  statute  does 
not  begin  to  run  until  the  date  of  such  de- 
mand and  refusaL 

We  cannot  accede  to  this  view  of  the  law 
as  applied  to  the  facts  of  this  case.  Appel- 
lant was  In  form  dismissed  from  the  depart- 
ment on  the  24th  day  of  March,  1903,  and 
ever  since  has  been  debarred  from  exercis- 
ing any  of  the  functions  of  a  member  of  the 
department.  For  reasons  not  now  necessary 
to  be  discussed,  he  claims  that  such  attempt- 
ed dismissal  was  Illegal  and  void,  and  did 
not  tiave  the  effect  to  remove  blm  -from  his 
position  of  captain  of  police.  It  is  the  dis- 
missal from  the  department  that  really  lies 
at  the  l)ottom  of  appellant's  cause  of  action. 
It  is  this  alleged  wrong  that  he  seeks  to 
have  redressed  by  the  action  of  the  court, 
invoked  more  than  three  years  after  its  com- 
mission. The  denial  of  his  right  to  hold  a 
position  in  the  police  department  occurred 
when  he  was  formally  dismissed  by  the 
board  of  police  commissioners  from  the  de- 
partment. This  dismissal  occurred  at  a  def- 
initely fixed  time,  and  was  an  unequivocal ' 
denial  of  his  right  to  longer  hold  the  posi- 
tion of  captain  of  police,  or  any  other  posi- 
tion in  the  department  If  his  contention  as 
to  the  illegality  of  such  dismissal  is  well 
founded,  he  could  immediately  upon  his  dis- 
missal have  perfectied  his  right  to  the  rem- 
edy by  mandate  by  making  his  demand  for 
reinstatement  or  assignment  to  duty  as  such 
captain  of  police. 

These  considerations  bring  the  case  within 
the  rule  followed  and  recognized  in  matay 
cases  that,  where  a  right  has  fully  accrued, 
except  for  some  demand  to  be  made  as  a 
condition  precedent  to  legal  relief,  which  the 
claimant  can  at  any  time  make,  if  he  so 
chooses,  the  cause  of  action  has  accrued  for 
the  purpose  of  setting  the  statute  of  limita- 
tions running.  Palmer  v.  Palmer,  36  Mich. 
487,  24  Am.  Rep.  605 ;  Rarrlgan  v.  Home  Life 
Co.,  128  Cal.  531,  648,  58  Pac.  180,  61  Pac. 
99;  Union  Sav.  Bank  of  San  Jose  v.  Leiter, 
145  Cal.  606,  79  Pac.  441;.  San  Luis  Obispo 
V.  Gage,  139  Cal.  398.  73  Pac.  174;  Barnes 
V.  Glide,  117  Cal.  1,  48  Pac.  804,  59  Am.  St 
Rep.  153.  Otherwise,  as  Is  pointed  out  In 
the  cases  above  cited,  he  might  indefinitely 
prolong  his  right  to  enforce  his  claim  or 
right  by  neglecting  to  make  the  demand  un- 
til It  suited  his  convenience  so  to  do. 

The  Judgment  is  affirmed. 

We  concur:  LENNON.  P.  J.:  KERRI- 
GAN, J. 
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(O  Or.  1«) 

THRUSH  ▼,  THRUSH  et  al. 
(Supreme  Ck>Drt  of  Oregon.    July  9,  1912.) 

1.  Deeds  (8  58*)— Delivery  to  Third  Peb- 
80N — ^Effect. 

Where,  on  the  execution  of  a  deed,  it  is 
Hpposited  wi»h  a  stranger  to  be  delivered  to 
the  grantee  on  the  grantor's  death,  and  the 
grantor  intends  to  and  does  retain  possession 
and  control  over  it  after  such  delivery,  it  is 
not  effectual  to  pass  the  title,  but,  if  the  gran- 
tor parts  with  the  possession  and  control  of 
the  deed  absolutely  at  the  time  of  delivery,  re- 
serving no  right  to  recall  it.  the  delivery  is 
complete,  and  the  grantee  will  succeed  to  the 
grantor's  title  on  bis  death. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig,  tS  130-135;   Dec.  Dig.  |  58.*] 

2.  Deeds  (§  208*)— Delivebt  to  Third  Peb- 
80N — Intent  of  Gbantob— Evidence. 

Evidence  held  to  warrant  a  finding  that  a 
delivery  of  certain  deeds  to  a  third  person, 
with  directions  that  they  be  delivered  to  the 
grantees  on  the  grantor's  death,  was  absolute 
at  the  time  of  delivery,  without  any  intention 
ou  the  grantor's  part  to  reserve  any  right  to 
recall  or  alter  the  provisions  of  the  deeds,  and 
that  he  could  not  therefore  avoid  the  passing 
of  title  by  obtaining  possession  from  the  cus- 
todian and  destroying  the  deeds  during  his 
lifetime. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  SI  625-632,  634;   Dec  Dig.  |  208.*] 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty; J.  W.  Hamilton,  Judge. 

Action  by  Emry  H.  Thrush  against  ^bram 
Thrush  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

Abram  Thrush,  who  is  about  87  years  old, 
in  1902  executed  to  each  of  four  of  liis  chil- 
dren a  deed  to  a  portion  of  his  real  estate: 
To  Emry  H.  Thrush,  80  acres;  to  Abram 
Lincoln  Thrush,  112%  acres;  to  Orville  U. 
Thrush,  40  acres;  and  to  Mary  Thrush,  40 
acres,  as  a  final  disposition  of  so  much  of 
his  property.  The  deeds  were  placed  in  the 
custody  of  Mary  Thrush  not  to  be  delivered 
to  the  grantees  therein  until  the  death  of 
the  grantor  who  was  to  have  the  possession 
and  the  proceeds  therefrom  during  his  life, 
A  few  months  before  this  suit  was  com- 
menced, Abram  Thrush  procured  from  Mary 
the  deeds  in  favor  of  the  plaintiff  and  Ab- 
ram Lincoln  Thrush  and  destroyed  them, 
and  on  November  19,  1909,  executed  to  plain- 
tiff a  deed  to  40  acres  of  the  tract  included 
in  the  first  deed  to  him,  and  conveyed  to 
Abram  Lincoln  Thrush  the  other  40  acres 
included  In  the  first  deed  to  plaintiff.  There- 
upon plaintiff  brought  this  suit  against  Ab- 
ram Thrush,  Abram  Lincoln  Thrush,  and 
Mary  Thrush  to  cancel  the  later  deed  to 
Abram  Lincoln  Thrush  of  date  November  19, 
1909,  and  to  remove  the  cloud  cast  upon 
plaintiff's  title  thereby.  To  this  complaint 
the  defendant  Abram  Thrush  answered,  al- 
leging that  the  deeds  executed  in  1902  were 
not  delivered  and  were  subject  to  his  con- 
trol, and  tliat  he  destroyed  them  for  the  pur- 
pose of  making  other  disposition  of  bis 
property. 


Upon  the  trial  the  court  found  that  the 
deed  executed  in  1902  in  favor  of  tbe  plain- 
tiff was  delivered  to  Mary  Thrush  to  be  held 
by  her  until  the  death  .of  Abram  Thrush, 
and  then  to  be  delivered  to  tbe  grantees; 
that  it  was  not  subject  to  recall  by  the  gran- 
tor; and  rendered  a  decree  accordingly. 

James  O.  Watson,  of  Roseburg  (Cardwell 
&  Watson,  of  Roseburg,  on  the  brief),  for  ap- 
pellants. B.  L.  Eddy,  of  Roseburg  (Brown 
&  Eddy,  on  the  brieQ  for  respondent. 

EAKIN,  C.  J.  (after  stating  the  facts  as 
above).  So  far  as  disclosed  by  the  evidence, 
the  deed  in  this  case  is  an  ordinary  war- 
ranty deed  and  contains  no  conditions  for 
reservations.  The  condition  as  to  the  dis- 
twsltion  of  the  deed  was  oral,  by  which  the 
deed  was  to  be  held  by  Mary  Thrush,  and 
tbe  evidence  as  to  tbe  terms  thereof  is  some- 
wliat  confilcting. 

[1]  It  is  established  by  tbe  weight  of  au- 
thority that,  if  upon  the  execution  of  a  deed 
It  Is  deposited  with  a  stranger  to  be  deliv- 
ered to  the  grantee  upon  the  death  of  the 
grantor,  and  the  grantor  intends  to  and  does 
retain  possession  and  control  over  it  after 
such  delivery,  such  delivery  is  not  effectual 
to  pass  the  title;  but  if  be  parts  with  the 
possession  and  control  of  it  absolutely  at 
the  time  of  the  delivery,  reserving  no  right 
to  deliver  it  or  alter  Its  provisions,  it  is  a 
good  delivery,  and  the  grantee  will,  upon 
the  death  of  the  grantor,  succeed  to  the  ti- 
Ue.  White  V.  White,  34  Or.  141,  148,  60  Pac. 
801,  55  Pac.  645;  Uoffmire  v.  Martin,  29  Or. 
240,  45  Pac.  754;  Foote  T.  Dichty,  60  Or. 
542,  547,  120  Pac.  398. 

[2]  And  there  is  but  one  question  for  de- 
cision here,  namely,  Was  the  deed  delivered 
unconditionally  to  Mary  Thrush  to  be  held 
by  her  until  the  death  of  Abram  Thrush, 
and  then  to  be  delivered  to  the  grantee?  The 
effect  is  the  same  whether  there  was  some 
consideration  for  it  or  whether  it  was  in- 
tended as  a  voluntary  gift  Fain  v.  Smith, 
14  Or.  82,  84,  12  Pac.  865,  68  Am.  Rep.  281. 
There  Is  some  conflict  in  the  evidence  upon 
that  point  Abram  Thrush  testifies  tliat  he 
retained  possession  of  the  deed,  and  that 
Mary  was  only  the  custodian  of  it  for  him. 
Mary  testified  to  tbe  same  effect:  "They 
(the  deeds)  were  laying  on  the  table,  and 
after  dinner  was  over  Mr.  Wells  gathered 
those  deeds  up  and  handed  them  to  Father 
and  Father  handed  them  to  me  and  told  me 
to  take  care  of  them  until  he  called  for 
them,  and  until  after  his  death,  and  then  to 
lie  handed  to  the  iMys  if  he  did  not  call  for 
them."  Also  Nina  Baldwin,  a  granddaughter 
of  Abram  Thrush,  who  was  a  witness  to  the 
deeds,  testified  that  Abram  Thrush  delivered 
tbe  deeds  to  Mary  "to  put  away  and  keep 
for  him  until  he  called  fQr  them,  or  until 
after  his  death  to  give  them  to  tl>e  t)oys." 


*For  other  casei  lea  aam«  topic  and  section  NUMBBH  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Beriea  A  Rep'r  Indexes 
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not. 


To  the  contrary  is  tlie  testimony  of  Mrs. 
Ella  Jenney,  also  a  granddaughter  of  Abram 
Thrush,  and  a  witness  to  the  deeds.  She 
testified  that  the  deeds  "laid  on  the  table 
until  after  dinner,  and  then  Mary  Thrush 
picked  them  up  *  *  *  and  was  to  keep 
them  until  Grandfather  died,  and  then  they 
were  to  be  turned  over  to  the  boys  and  re- 
corded. ♦  •  •  Q.  Did  your  grandfather 
say  anything  about  taking  care  of  them  for 
him  or  for  the  boys?  A.  She  was  to  take 
care  of  them  for  the  boys,  not  for  him, 
but    for    the   boys,    and    hers   for   herself. 

•  •  *  He  said  the  deeds  were  not  to  be  re- 
corded until  after  his  death,  and  then  they 
were  to  be  turned  over  to  each  one,  and  they 
would  have  their  own  recorded." 

Abram  Lincoln  Thrush  came  to'  the  bouse 
just  after  the  execution  of  the  deeds,  while 
the  family  were  at  dinner.  He  testified  that 
"my  father  said  that  he  concluded  to  have 
bis  papers  made  out  just  as  be  wanted  them 
made  out;  he  wanted  to  deed  this  land  over 
to  the  children;  that  he  deeded  me  100 
acres  of  the  Sam  Belieu  place.  •  •  ♦  Fa- 
ther said  them  deeds  should  not  be  record- 
ed until  after  his  death,  •  •  •  and  he 
was  to  have  all  the  proceeds  that  came  off 
the  place.  •  •  ♦  He  said  Mary  is  to  hold 
the  deeds;  they  are  there  in  the  chest,  until 
after  his  death,  and  then  each  one  take  his 
own  deed  and  have  it  recorded." 

Mr.  W.  R.  Wells,  a  justice  of  the  peace, 
drew  the  deeds  and  took  the  acknowledge- 
ments thereto,  and  Abram  Thrush  consulted 
with  him  as  to  the  manner  of  disposing  of 
his  property,  whether  by  deed  or  by  will, 
and  Mr.  Wells  advised  him  that,  "if  he  made 
deeds,  the  deeds  could  be  delivered  to  some 
party  to  hold  until  his  death,  and  then  they 
could  be  delivered  over,  and  there- would  be 
no  cdst  to  it,  and  that  is  the  way  he  decid- 
ed   to    do    It.    <    *    •    I    put    the    deeds 

•  •  •  in  an  envelope  and  handed  them  to 
Mary,  according  to  his  instructions,  to  hold 
the  deeds  until  his  death,  and  then  deliver 
them  to  the  parties  that  they  were  drawn 
to."  Other  witnesses  testified  to  the  fact 
that  Abram  Thrush  said  to  them  that  the 
deeds  were  delivered  to  Mary  to  be  held  un- 
til his  death,  and  be  was  to  have  the  crops 
until  that  time;  also  that  Mary  liad  made 
several  statements  in  conflict  with  her  tes- 
timony here. 

The  preponderance  of  the  evidence  is  con- 
vincing that  the  deeds  werci  tielivered  uncon- 
ditionally to  Mary  Thrush  to  be  held  until 
her  father's  death,  and  then  to  be  delivered 
to  the  grantees,  and  they  were  beyond  the 
control  of  Abram  Thrush.  Therefore  the  de- 
struction of  the  deed  by  the  grantor  did 
not  aflFect  its  operation  or  revest  the  title  in 
him.  Chambers  v.  Stewart,  2  Ohio  N.  P. 
287;  Ellington  v.  Currie,  40  N.  C.  21;  Bury 
V.  Xonng,  98  CaJ.  446,  33  Pac.  338,  25  Am. 
St  Rep.  180.    See  Munro  v.  Bowles,  187  III. 


346,  58  N.  E.  331,  54  Lu  B.  A.  865,  note  «'e," 
page  903. 

Plaintiff  was  entitled  to  the  decree  given 
in  the  circuit  court  and  the  decree  is  af- 
firmed. 

(es  Or.  149) 
THRUSH  V.  THRUSH  et  «L 
(Supreme  Court  of  Oregon.    July  9,  1912.) 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty;  J.  W.  Hamilton,  Judge. 

Action  by  Abram  Lincoln  Thrush  against 
Abram  Thrush  and  another.  -Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

James  O.  Watson,  of  Roseburg  (CardweU  & 
■Watson,  of  Roseburg,  on  the  brief),  for  ap- 
pellants. B.  L.  Eddy,  of  Rosebarg  (Brown  & 
Eddy,  on  the  brief),  for  respondent. 

EAEIN,  C.  J.  This  suit  presents  the  same 
issue  as  the  case  of  Emry  H.  Thrush  v. 
Abram  Thrush  et  al.,  125  Pac.  267,  in  which 
the  opinion  has  been  filed  to-day,  but  involves 
the  S.%  of  the  N.  E.  %  and  lots  1  and  2  of 
section  7,  township  29  south,  range  8  west, 
Willamette  meridian. 

The  cases  were  tried  together  upon  the  same 
evidence  and  briefs,  and  upon  the  authority  of 
that  case  the  decree  is  aifarmed. 


m  Or.  S68) 
WHITTON  V.  KNIGHT  et  al 
(Supreme  Court  of  Oregon.     July  31,  1912.) 

BouNTJABiEs   (§  37*)— SoraiciBwcT  of  Evi- 
dence. 

Evidence,  in  an  action  to  quiet  title,  Md 

to  sustain  iiuding  for  plaintiff  as  to  location  of 

disputed  boundary  line. 
[Ed.  Note. — For  other  cases,  see  Bonndaties, 

Cent.  Dig.  §§  184-194;   Dec.  Dig.  f  87.*] 

Appeal  from  Circuit  Court,  Mnltnomab 
(Tounty;  J.  P.  Kavanaugh,  Judge. 

Action  by  Wilbur  P.  Whltton  against 
Frank  Knight  and  another.  Decree  for 
plaintiff,  and  defendants  appeal.     Affirmed. 

This  is  a  suit  to  quiet  the  title  to  5.38  acres 
of  land  in  Multnomah  county  and  a  right 
of  way  appurtenant  thereto,  described  as 
follows:  "Beginning  at  a  i;>oint  eleven  chains 
and  forty-five  and  one-half  links  (11.45^) 
east  of  the  southwest  comer  of  the  Ezro 
Johnson  donation  land  daim  in  township 
one  (1)  south  of  range  two  (2)  east  of  the 
Willamette  meridian,  and  running  thence 
south  twenty  and  one-half  (20.50)  chains  to 
the  south  boundary  of  the  Jacob  Johnson 
donation  land  claim;  thence  east  along  the 
said  south  line  of  said  Johnson's  claim  two 
(2)  chains  and  sixty-two  and  one-half  (621^) 
links;  thence  north  twenty  and  one-half  (20.- 
60)  chains;  thence  west  two  (2)  chains  and 
sixty-two  and  one-half  (62%)  links  to  the 
place  of  beginning,  containing  five  and  thirty- 
eight  one-hundredths  (5.38)  acres,  more  or 
less.  Also  a  perpetual  right  of  way  over 
and  across  the  real  property  belonging  to 
said  defendants,  described  as  follows:  Com- 
mencing at  a  point  on  the  south  line  of  Jacob 
Johnson  D.  L.  0.  No.  53,  township  1  S.,  R.  2' 


*For  otber  cases  see  same  topic  and  section  NUMBBR  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Inde«(« 
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E.,  of  the  WOIamette  meridian  (where  tbe 
said  <daiin  line  Intersects  on  the  center  line 
of  the  county  road,  which  runs  due  north 
from  the  Quarter  section  post  on  south  side 
of  section  23,  said  township  and  range),  and 
from  said  starting  point  running  north  20 
and  co/ioo  chains  to  the  north  line  of  said 
Jolmson  claim;  thence  west  9  chains  and  76 
links  to  a  point  on  north  line;  thence  south 
20  and  sVio»  chains  to  a  point  on  south  line 
of  said  Johnson  D.  L.  C;  thence  east  9  chains 
and  76  links  to  the  place  of  beginning,  con- 
taining 20  acres  more  or  lees.  Which  said 
right  of  way  is  more  particularly  described 
as  follows:  Beginning  at  the  northeast  cor- 
ner of  said  land  owned  by  the  said  defend- 
ants, running  thence  west  along  tbe  north 
line  of  the  said  Jacob  Johnson  donation  land 
claim  about  40  rods,  to  the  land  owned  by 
this  plaintiff,  as  above  described,  said  right 
of  way  being  12  feet  In  width,  and  to  be 
constructed  and  kept  in  repair  by  the  plain- 
tiff with  the  right  on  the  part  of  the  defend- 
ants to  maintain  gates  at  either  end  of  said 
right  of  way,  and  being  the  same  right  of 
way  referred  to  and  particularly  described  in 
that  certain  deed  therefor,  from  the  said  de- 
fendants to  Frederick  Hager  and  Godfrey 
Hager,  dated  the  11th  day  of  March,  1908, 
and  recorded  on  the  Slst  day  of  May,  1910, 
in  Book  493,  page  289,  of  records  of  deeds 
pf  said  Multnomah  county,  state  of  Oregon, 
and  is  appurtenant  to  plaintiff's  land  first 
described."   / 

Defendants  deny  plaintiff's  title  and  set  up 
title  In  themselves  to  the  following  described 
tract:  "Commencing  at  a  point  on  tbe  south 
line  of  the  Jacob  Johnson  D.  L.  C.  number 
fifty-three  (63),  township  1  south,  range  2 
east,  of  the  Willamette  meridian  (where  the 
said  claim  line  is  Intersected  on  tbe  center 
line  of  a  county  road  which  runs  due  north 
from  the  quarter  section  post  on  tbe  south 
line  of  section  twenty-three  [23],  said  town- 
ship and  range),  and  from  said  starting  point 
running  north  20.50  chains  to  the  north  line 
of  said  Johnson  claim ;  thence  west  9.76 
chains;  thence  south  20.50  chains  to  a  point 
on  the  south  line  of  said  Johnson  D.  L.  C. ; 
thence  east  9.76  chains  to  the  place  of  be- 
ginning, containing  twenty  (20)  acres  more 
or  less,  and  also:  Beginning  at  the  north- 
east comer  of  a  tract  of  land  sold  by  Wm. 
League  and  wife  to  F.  P.  Hunt  and  recorded 
in  Book  248,  page  445,  of  Deeds ;  thence  south 
along  east  line  of  said  tract  to  tbe  southeast 
comer  thereof;  thence  east  to  center  of  coun- 
ty road  number  397 ;  tbence  along  center  line 
of  county  road  northerly  to  the  place  of  be- 
ginning, containing  one  and  one-half  (1^) 
acres  more  or  less." 

C.  E.  Lenon,  of  Portland  (Jeffrey  &.  Lenon, 
of  Portland,  on  the  brief),  for  appellants. 
John  Van  Zante  and  A.  H.  Tanner,  both  of 
Portland  (Johnson  tc.  Van  Zante,  of  Portland, 
on  the  brief),  for  respondent. 


PER  CURIAIL  It  Is  apparent  that  If  de- 
fendants' contention  that  the  beginning  point 
of  the  survey  of  his  tract  is  where  a  line, 
extended  due  north  from  the  quarter  section 
post  on  the  south  line  of  section  23,  inter- 
sects the  south  line  of  tbe  Jacob  Johnson 
donation  land  claim  be  true,  then  plaintiff 
has  no  land  whatever,  and  the  deed  to  him 
conveyed  nothing.  On  the  other  hand,  if  the 
location  of  the  line  is  according  to  plaintiff's 
contention,  each  party  will  have  all  the  land 
he  bought  The  contention  hinges  upon  the 
location  of  the  initial  corner  of  defendants' 
tract,  which  is  described  in  their  deed  as  a 
point  on  the  south  line  of  the  Jacob  Johnson 
D.  L.  C,  where  the-  line  is  intersected  on 
the  center  line  of  a  county  road  which  runs 
due  north  from  the  quarter  section  post  on 
the  south  line  of  section  23,  township  1, 
range  2  E.  There  is  no  county  road  running 
due  north  from  the  quarter  section  post 
named.  The  only  survey  for  a  county  road, 
crossing  the  south  line  of  the  donation  land 
claim  referred  to,  runs  in  u  northwesterly 
direction  from  the  quarter  post  above  named, 
and  then  crosses  a  line  drawn  north  from 
the  quarter  post,  and  runs  in  a  southeasterly 
direction,  crossing  the  south  line  of  the  John- 
son claim  about  5.8  chains  east  from  the  in- 
tersection of  a  line  drawn  north  from  the 
quarter  post  before  mentioned. 

It  is  claimed  by  defendant  that  the  survey, 
as  shown  by  the  field  notes,  Intersected  the 
south  line  of  the  Johnson  claim  8  chains  east' 
of  the  point  last  mentioned.  The  testimony 
of  Mr.  Bonser,  who  made  a  survey  for  de- 
fendants several  years  before  the  hearing 
of  this  case,  explains  this  apparent  discrep- 
ancy by  suggesting  that  a  call  for  a  course 
60  degrees  east  ia  an  error,  and  that  the 
course  is,  in  fact,  6  degrees  east.  This  seems 
to  correspond  more  closely  to  monuments 
upon  the  ground,  and  is  reconcilable  with 
the  assumption  of  common  sense  on  the  part 
of  tbe  locators,  as  a  cor''se  60  degrees  east 
would  disregard  the  tipogiaphy  of  the  coun- 
ty and  run  the  road  unnecessarily  over  rough 
ground  and  into  a  difficult  canyon;  while,  ac- 
cepting 6  degrees  as  the  proper  angle,  it 
would  place  the  road  upon  good  ground  and 
practically  correspond  with  the  road  as  ac- 
tually traveled.  The  fact  that  there  is  no 
such  road,  either  by  survey  or  upon  the 
ground,  puts  the  matter  at  large,  so  far  as 
this  call  In  the  description  is  concerned,  and 
we  are  left  to  determine  where  the  road  re- 
ferred to  was  actually  located,  as  It  seems 
certain  that  the  call  for  a  beginning  point  in 
the  center  of  the  road  was  predicated  upon 
the  presumption  that  the  road  as  actually 
traveled  was  a  located  county  road,  and  we 
shall  take  tbe  center  of  that  road  as  tbe 
beginning  point  of  the  survey  of  Knight's  20 
acres. 

We  are  satisfied  that  it  Is  a  point  about 
5.8  chains  east  from  the  point  of  Intersection 
of  a  line  prolonged  due  north  from  the  quar- 
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ter  corner  before  referred  to;  and  that  the 
court  below  properly  located  this  comer. 
This  was  recognized  by  the  defendants  as 
the  true  comer,  and  an  iron  post  was  set 
there  by  surveyors  employed  by  them,  until 
later  they  concludfed  that,  by  adhering  to  a 
construction  of  a  conveyance  which  would 
place  their  comer  due  north  of  the  quarter 
post  on  the  south  line  of  section  23,  they 
would  gain  land  which  evidently  they  never 
bought.  There  was  an  attempt  made  to  show 
that  a  county  road  was  surveyed  along  this 
line;  but  there  Is  no  record  of  such  survey, 
and  the  fact  that  it  was  made  rests  in  the 
alleged  parol  declaration  of  a  party  now  de- 
ceased. We  are  not  'satisfied  that  such  a 
survey  was  ever  made;  and  If  it  was  made 
it  is  clear  that  it  was  never  accepted. 

The  decree  of  the  circuit  court  is  affirmed, 
and  its  findings  are  adopted  as  the  findings 
of  this  court. 

(«2  Or.  431) 

BOWSMAN  V.  ANDERSON  et  al. 

(Supreme  Court  of  Oregon.    Aug.  6,  1912.) 

On  petition  for  rehearing.  Petition  denied. 
,    For  former  opinion,  see  123  Pac.  1092. 

PER  CURIAM.  We  have  carefully  con- 
sidered the  matters  discussed  in  the  petition 
for  rehearing,  and  have  again  gone  over  the 
testimony  In  the  case.  We  still  adhere  to 
the  result  reached  in  our  former  opinion. 
It  would  be  unjust,  to  Mr.  Slater,  the  guard- 
ian ad  litem  of  George  Austin  Bowsman,  to 
allow  anything  said  in  our  former  opinion 
to  be  construed  as  Intimating  that  his  course 
as  such  guardian  was  dictated  by  any  sinis- 
ter motive  to  benefit  himself,  or  to  do  any 
injustice  to  the  plaintiff  In  this  suit.  No 
one  appeared  in  the  ejectment  action  for 
plaintiff  in  this  suit,  who  was  a  defendant 
in  that  action,  and  Mr.  Slater  was,  no  doubt, 
appointed,  as  guardians  ad  litem  not  infre- 
quently are,  at  the  request  of  the  counsel  for 
the  plaintiff.  Being  a  layman  and  a  friend 
and  acquaintance  of  Auderson,  he  no  doubt 
accepted  the  representations  of  the  parties 
thus  Interested  as  true,  and  acted  upon  them, 
and  thus  became  the  unconscious  and  inno- 
cent Instrument  through  which  Anderson 
was  enabled  to  perpetrate  a  fraud  upon 
plaintiff.  That  he  intentionally  participated 
in  It,  we  do  not  believe. 

The  petition  for  rehearing  is  denied. 


(62  Or.  348) 

LITTLE  WALLA  WALLA  IRR.  UNION  et  al. 

V.  FINIS  IRR.  CO.  et  al. 
(Supreme  Court  of  Oregon.     July  30,  1912.) 

Watebs  and  Water  Courses  (§  143*)— Ikbi- 
OATioN — ^Admeasurement  of  Amount. 
Where  the  rights  to  water  Rpproprlated 
for  irrigatiun  purposes  were  in  conflict,  the 
amount  to  which  the  respective  parties  are  en- 
titled must  be  measured  at  the  point  of  diver- 


sion from  the  stream,  !n  the  absence  of  evi- 
dence showing  the  amount  of  loss  by  seepage 
and  evaporation. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {  152;  Dec.  Dig.  f 
143.*] 

On  motion  for  rehearing.    Former  opinion 
corrected  and  affirmed. 
For  former  opinion,  see  124  Pac.  666. 

EAKIN,  C.  J.  Defendants  Orpha  John- 
son and  others  move  the  court  to  correct  er- 
rors In  the  original  decree  of  the  circuit 
court  affecting  their  property. 

A  tract  of  land  belonging  to  Orpha  John- 
son Is  erroneously  adjudged  as  entitled  to 
water  from. the  Perkins  ditch.  Finding  11,  p. 
279,  Record.  The  finding  describes  two 
tracts.  The  second  tract  Is  situated  In  the 
S.  W.  %  of  the  S.  E.  %  of  section  35,  town- 
ship 6  N.,  range  35  E.,  and  is  irrigated  from 
the  Powell  ditch,  and  the  finding  is  hereby 
corrected  to  read:  "The  said  7.50  acres  have 
for  20  years  been  irrigated  from  the  Little 
Walla  Walla  River,  through  the  Powell 
ditch;  6.29  acres  thereof  being  In  garden  and 
small  fruits."  And  such  tract  Is  added  to 
and  included  in  the  271  acres  of  the  33  de- 
fendants mentioned  In  the  former  opinion 
of  this  court  (124  Pac.  672). 

R.  B.  Lawler  Is  the  owner  of  1.39  acres 
of  land  in  section  2,  township  5  N.,  range 
35  E.,  which  has  been  irrigated  for  six 
years  from  the  Powell  ditch.  This  was 
omitted  from  the  circuit  court's  decree,  and 
it  is  hereby  corrected  to  include  the  same, 
and  is  added  to  and  Included  with  the  land 
of  the  33  defendants,  mentioned  In  the  for- 
mer opinion  of  this  court 

Elvira  Sanders  and  Charlotte  Tanke  are 
plaintiffs  in  the  complaint  of  the  Little  Wal- 
la Walla  Irrigation  Union,  and  the  owners 
of  10  acres  of  land  in  section  25,  township 
6  N.,  range  35  E.,  and  their  rU;hts  are 
adjudicated  in  finding  .32  on  page  372  of  the 
record.  It  now  appears  that  their  interests 
have  been  transferred  to  (Seo.  B.  Dexter, 
who  was  originally  made  a  defendant  as  to 
other  lands,  and  the  decree  is  hereby  cor- 
rected, substituting  Dexter  for  Sanders  and 
Tanke,  In  the  water  rights  decreed  to  such 
10  acres,  and  Is  included  with  the  31  plain- 
tiffs on  page  14  of  the  opinion  of  this  court. 

Jay  Holman  Is  the  owner  of  .51  of  an 
acre  of  land,  all  In  garden.  In  the  N.  W.  >4 
of  the  N.  E.  14  of  section  25,  township  6 
N.,  range  35  E.,  which  has  been  irrigated 
from  the  Powell  ditch  for  16  years.  This 
was  omitted  from  the  decree,  and  It  is  hereby 
added  to  and  included  In  the  land  of  the  33 
defendants,  who  Irrigate  271  acres  directly 
from  the  stream  mentioned  on  page  13  of  the 
opinion  of  this  court 

Fannie  Holman's  10  acres  are  adjudicated 
in  the  findings  of  the  circuit  court  at  page 
351  of  the  record  as  irrigated  from  the  Lit- 
tle Walla  Walla,  as  shown  by  Book  of  Data, 
p.  32,  being  No.  29  on  sheet  13,  and  is  in- 


*For  other  cases  se*  same  topic  and  section  NUMBSR  In  Deo.  Dig.  &  Am.  Di(.  Key-No.  Series  &  Rep'r  Indexes 


Digitized  by 


Google 


OrJ 


STATE  y.  CLATSOP  OOtJNTT 


271 


dnded  trlth  the  S3  dtifeadants  mentioned  in 
the  former  opinion  of  this  court 

The  Milton  Irrigation  Company,  Perkins 
Irrigation  Ditch  Company,  and  the  Tum-a- 
Lom,  defendants,  ask  the  court  to  specify 
the  point  at  which  the  water  allotted  to 
their  aereral  ditches  shall  he  measured  to 
them,  whether  at  the  head  of  the  ditch  or  at 
ttie  point  at  which  It  Is  delivered  from  the 
ditch,  and.  If  the  former,  to  allow  an  addi- 
tional amount  for  loss  by  seepage  and  evapo- 
ration. In  determining  the  amount  of  water 
to  which  the  various  parties,  both  plaintiffs 
and  defendants,  are  entitled,  and  in  deter- 
mining the  amount  needed  for  an  acre,  the 
amoont  .of  loss  by  seepage  and  evaporation 
was  taken  into  account  The  manner  of 
arriving  at  the  amount  needed  per  acre  by 
the  witnesses,  both  the  users  and  the  ex- 
perts, was  largely  by  reference  to  the  meas- 
urements or  estimates  at  the  head  of  the 
ditches,  and  the  same  la  true  of  the  millrace 
where  the  loss  will  ordinarily  be  much  great- 
er from  a  flume  than  from  a  ditch.  There 
is  no  testimony  as  to  the  amotut  of  loss 
from  these  causes,  but  in  an  ordinary  ditch, 
where  the  distribution  of  water  to  users 
begins  at  its  head  and  the  length  of  the 
ditch  is  only  one,  two,  or  three  miles,  the 
per  cent  of  loss  is  small,  and  should  be 
shared  proportionately  by  all.  The  United 
States  Department  of  Agriculture  gives  the 
result  of  investigation  as  to  such  loss,  and 
it  ranges  from  1  to  2  and  8  per  cent,  per 
mile.  In  one  ditch  mentioned  the  loss  was 
14  per  cent  per  mile,  but  with  a  2  per  cent 
loss  per  mile  in  a  ditch  three  miles  long,  the 
water  being  taken  from  it  the  whole  dis- 
tance, the  average  loss  for  the  whole  ditch 
would  not  exceed  3  per  cent  However,  we 
have  no  data  upon  which  to  fix  the  per  cent 
of  loss  on  any  of  these  ditches,  and  in  ar- 
riving at  the  conclusions  of  the  opinion  we 
considered  this  element,  both  as  to  the  mill 
and  the  Irrigation  ditches,  and  the  amount 
of  the  appropriation  of  the  respective  parties 
hereto  as  here  determined  shall  be  meas- 
ured at  the  point  of  diversion  from  the 
stream. 

With  the  corrections  mentioned,  the  opin- 
ion is  adhered  to,  each  party  to  pay  his  own 
costs  in  this  court 


(«3  0r.  317) 

STATE  V.  CLATSOP  COUNTY  et  at 
(Supreme  Court  of  Oregon.     July  16,  1912.) 

1.  Plzading  (I  7*)— Mattkbs  of  Pbbsump- 

noN. 

In  an  action  by  the  state  against  a  county 
for  the  county's  proportion  of  state  taxes,  the 
complaint  need  not  allege  the  steps  in  the  pro- 
ceedings taken  by  the  state  board  in  making 
the  apportionment;  such  matters  being  pre- 
samed  nnder  L.  O.  Ia  f  799,  sabd.  16,  author- 
izing the  presumption  that  an  official  duty  has 
been  regularly  performed. 

[Ed.   Note.— For   other  cases,   see  Pleading, 
Cent  Dig.  {  11;  Dec.  Dig.  {  7.*] 


2.  PLBiVDINO   ({    7*) PnESUJfPTIONS. 

Facts  whiclf  are  presumed  need  not  be 
pleaded ;  but  to  raise  an  issue  on  facts  which  are 
presumed  the  contrary  averment  must  be  made 
by  the  opi^aing  party. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  {  7.*] 

3.  Taxatiow   (I  916*)— Aonow  fob  Appor- 
tionment—Pbesumption.  , 

The  presumption  that  the  state  board  has 
taken  the  proper  steps  in  tax  apportionment 
proceedings  is  not  conclusive,  in  an  action  by 
the  state  against  a  county  for  its  apportion- 
ment of  state  taxes;  and  the  county  may  ten- 
der an  issue  in  regard  thereto. 

[Ed.  Note. — For  other  cases,  see  Taxationt 
Cent  Dig.  {  1753;  Dec  Dig.  {  916.*] 

4.  Plbadinq  (I  214*)— Demxtrrkb— Effkot. 

A  demurrer  to  a  complaint  admits  all 
facts  well  pleaded. 

[Ed.  Note.— For  other  cases,  see  Pleadmg, 
Cent.  Dig.  ii  525-J534;   Dec  Dig.  {  214.*] 

5.  Appbal  and  Brbob  (S  1175*)— Decision. 

Where  an  action  by  the  state  against  a 
connty  for  a  tax  apportionment  was  filed  l>e- 
fore  the  Constitution  was  amended  in  1910,  but 
the  judgment,  sustaining  a  demurrer  to  the 
complaint,  was  not  rendered  until  after  the 
amendment  the  Supreme  Court,  under  Const 
art.  7,  {  3,  as  amended  November  8,  1910  (Ij. 
O.  L.  p.  zxiv),  authorizing  such  court  to  ren- 
der such  judgment  as  should  have  been  entered 
below,  could,  on  reversal,  render  final  Judg- 
ment, notwithstanding  L.  O.  L.  |  101,  which 
provides  that  after  the  overruling  of  a  deinur- 
rer  interposed  in  good  faith  the  court  in  its 
discretion,  may  allow  a  party  to  plead  over. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  4573-4587;  Dec  Dig.  | 
1175.*] 

Appeal  from  Circuit  Court,  Ciatscq;^  Coun- 
ty;  J.  A.  Eakln,  Judge. 

Action  by  the  State  of  Oregon  against  Clat- 
sop County  and  another.  From  a  Judgment 
sustaining  demurrer  to  a  complaint,  plaintiff 
appeals.    Reversed  and  rendered. 

Action  by  the  state  of  Oregon  against  Clat- 
sop county  to  collect  a  balance  of  $4,207.60 
state  taxes  apportioned  to  that  county  for 
the  year  1909.  The  trial  court  sustained  a 
demurrer  to  the  complaint  and  .dismissed 
the  action.    Plaintiff  appeals. 

The  substance  of  the  allegations  of  the 
complaint  are  as  follows:  That  Clatsop 
county  is  an  organized  political  division  of 
the  state  of  Oregon,  with  defendant  WUllam 
A.  Sherman  as  county  treasurer;  that  the 
Governor,  Secretary  of  State,  and  State 
Treasurer,  acting  as  a  board,  met  and  organ- 
ized on  February  2,  1909,  to  ascertain  the 
amount  of  revenue  necessary  for. state  pur- 
poses for  the  ensuing  year,  and  to  adjust 
and  equalize  the  assessments  for  the  several 
counties  of  the  state;  that  they  met  from 
time  to  time  until  the  24th  day  of  February, 
1909, -when  they  duly  adjusted  such  assess- 
ments and  apportioned  the  amount  of  reve- 
nue among  the  several  counties  in  the  man- 
ner authorized  by  chapter  14,  General  Laws 
of  Oregon  1909;  that  they  sent  due  notice 
thereof  to  the  respective,  counties  of  the 
state;   that  the  proportion  of  the  state  reve- 
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nae  so  apportioned  to  Clatsop  county  was 
^1,237.50,  one  half  of  which  came  due  May 
1, 1909,  and  the  other  half  November  1,  1909 ; 
that  on  April  26,  1909,  defendant  William  A. 
Sherman,  as  county  treasurer,  paid  the  sum 
of  $13,515  on  the  first  half  of  the  state 
taxes,  leaving  a  balance  of  $2,103.75  unpaid; 
that  on  October  26th  of  the  same  year  an- 
other payment  of  113,615  was  made  on 
the  second  half  of  the  taxes,  leaving  a  like 
balance  thereon;  that  no  part  of  these  sums 
has  been  paid;  and  that  the  same  is  now 
due,  with  Interest  from  the  time  delinquent. 
The  defendants  filed  a  general  demurrer, 
which  was  sustained  by  the  court.  The 
plalntiCr  not  desiring  to  plead  further,  the 
court  rendered  Judgment,  dismissing  the  ac- 
tion. 

I.  H.  Van  Winkle,  Asstl  Atty.  Gen.  (A. 
M.  Crawford,  Atty.  Gen.,  and  James  W. 
Crawford,  Asst.  Atty.  Gen.,  on  the  brief),  for 
the  State.  E.  B.  Tongue,  Dlst  Atty.,  of 
Hillsboro,  and  Howard  M.  Brownell,  of  Ore- 
gon City,  for  respondents. 

BEAN,  J.  (after  stating  the  facts  as  above). 
[1]  No  brief  has  been  filed  on  behalf  of  de- 
fendants. We  are  informed  by  the  Attorney 
General  that  counsel  in  the  lower  court 
contended  that  it  was  necessary  for  each 
step,  in  the  proceedings  taken  by  the  state 
board  to  ascertain  the  amount  of  revenue  to 
be  raised,  to  be  pleaded,  in  order  to  show 
the  authority  of-  the  board  In  maktag  the 
apportionment.  It  is  maintained  on  behalf 
of  the  state  that  such  matters  are  facts 
which  the  law  presumes  to  exist,  and  there- 
fore need  not  be  pleadied;  that,  if  the  prima 
facie  existence  of  such  facts  is  questioned, 
it  is  Incumbent  upon  the  defendants  to  al- 
lege and  prove  the  contrary.  No  motion  was 
directed  to  the  pleading,  for  the  reason  that 
the  same  was  too  general. 

Section  798,  L.  O.  L.,  enumerates  the  pre- 
sumptions that  are  conclusive.  It  is  enacted 
by  section  799,  L.  O.  L.,  that  aU  other  pre- 
sumptions are  satisfactory,  unless  overcome. 
These  are  denominated  "disputable  presump- 
tions," and  may  be  controverted  by  other  evi- 
dence, among  which  is  that  contained  in  sub- 
division 15  (section  799,  L.  O.  L),  "that  of- 
ficial duty  has  been  regularly  performed." 

[2]  It  is  an  ancient  and  well-established 
rule  that,  where  the  law  presumes  a  fact  to 
exist,  it  need  not  be  stated  in  the  pleading; 
but  if  it  is  to  be  put  in  issue  the  contrary 
averment  must  come  from  the  other  side.  1 
Chitty  on  Pleading  (16th  Ed.)  *243;  Bliss 
on  Code  Pleading  (3d  Ed.)  $  175 ;  Phillips  on 
Code  Pleading,  f  348;  Baylies'  Code  Plead- 
ing and  Practice  (2d  Ed.)  p.  48;  Thomas  v. 
Bo  wen.  29  Or.  258,  267,  45  Pac.  768;  Cooper 
V.  Phipps,  24  Or.  357,  33  Pac.  985,  22  L.  R. 
A.  836. 

The  act  referred  to  (Laws  of  1909,  p.  57) 
makes  it  the  ofllclal  duty  of  the  state  board 
to  prepare  a  tabulated  statement  of  expens- 
es and  deficiencies  to  which  the  state  will  be 


subject  during  the  fiscal  year,  for  which  the 
levy  of  taxes  is  computed,  and,  after  de- 
ducting any  available  surplus,  to  apportion 
among  the  several  counties  the  amount  of 
revenue  necessary  to  be  raised  for  the  en- 
suing year  for  state  purposes. 

[3]  The  complaint  alleges  that  the  state 
oflScers  ascertained  the  amount  of  revenue 
to  be  allotted  to  the  several  counties.  It 
was  unnecessary  to  allege  any  facts  show- 
ing the  method  by  which  the  board  arrived  at 
the  amount  apportioned  to  the  defendant 
county.  While  these  facts  need  not  be  aver- 
red in  the  complaint,  by  reason  of  the  pre- 
sumption, yet  such  presumption  la  not  con- 
clusive, and  the  defendants  could  have  ten- 
dered an  issue  In  regard  thereto.  But  the 
officers  of  the  county  cannot  rely  upon  their 
own  conclusions  In  the  matter,  as  against 
those  of  the  proper  state  officials.  School 
District  No.  Two  v.  Lambert,  28  Or.  209,  42 
Pac.  221 ;  National  Bank  of  D.  O.  Mills  and 
Co.  V.  Herold,  74  Cal.  603,  16  Pac.  607,  5 
Am.  St.  Rep.  476;  Dubuc  v.  Voss,  19  La. 
Ann.  210,  92  Am.  Dec.  526. 

In  the  case  of  School  District  No.  Two  ▼. 
Lambert,  supra,  Mr.  Justice  Moore,  at  page 
220  of  28  Or.,  at  page  224  of  42  Pac,  of  the 
opinion,  said:  "It  is  another  rule  equally 
well  settled  that  it  is  unnecessary  to  allege 
in  a  pleading  any  facts  the  existence  of 
which  the  law  will  presume;  •  •  •  and," 
since  the  law  presumes  that  official  duty 
has  been  regularly  performed,  •  *  •  It 
was  unnecessary  to  allege  any  facts  showing 
the  method  by  which  the  county  superintend- 
ent arrived  at  the  conclusion  that  there 
were  150  persons  of  school  age  In  district 
No.  2." 

[4]  The  demurrer  admits  all  the  facts  well 
pleaded  in  the  complaint  That  the  board 
performed  its  duties,  and  the  manner  in 
which  It  performed  tbem|  in  ascertaining 
the  amount  of  state  revenue  to  be  raised 
by  apportionment  to  the  several  counties,  is 
presumed.  No  other  defect  in  the  complaint 
being  pointed  out,  we  hold  that  the  com- 
plaint states  a  cause  of  action,  and  that  the 
demurrer  should  be  overruled.  The  Judg- 
ment of  the  lower  court  will  therefore  be 
reversed. 

[J]  Section  101,  L.  O.  L.,  provides  that  aft- 
er the  decision  upon  a  demurrer,  if  it  be 
overruled,  and  it  appears  that  such  demur- 
rer was  interposed  in  good  faith,  the  court 
may,  in  its  discretion,  allow  the  party  to 
plead  over  upon  such  terms  as  may  be  prop- 
er. The  complaint  In  this  case  was  filed 
on  May  28,  1910.  Judgment  was  rendered 
in  the  circuit  court  November  1,  1911.  No 
request  has  been  made  that  the  court  ex- 
ercise its  discretion  and  allow  the  defend- 
ants to  plead  over.  Therefore,  under  sec^ 
tion  3,  art.  7,  of  the  Constitution  of  Oregon, 
as  amended  November  8,  1910  (L.  O.  L.  p. 
xxiv),  which  changes  the  mode  of  procedure, 
a  Judgment  is  directed  to  be  ^tered  as 
prayed  for  in  the  plalntUTa  complaint 
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KENWOBTHT  t.  SLOOMAN  et  M. 

(Supreme   Court   of   Oregon.     Jul^   16,   1912. 
On   Rehearing,   Aug.    16,   1912.) 

L  E>IDBNCB  (I  183*)— Seconoabt  Evidencx 

—Proof  of  Loss— SurFiciBNCT. 

A  witness'  testimony  that  he  drew  the 
lost  mortgage,  and  thought  It  was  left  at  a  cer- 
tain bank,  and  that  he  went  to  the  bank,  and 
had  a  certain  person  search  for  it,  was  bear- 
•■7,  and  insufficient  to  show  such  search  as 
was  necessary  to  authorize  proof  of  the  con- 
tents of  the  mortgage  by  parol;  it  being  essen- 
tial that  the  search  be  made  and  testified  to  by 
the  person,  in  whose  custody  the  lost  instru- 
ment ia  kaown  to  be. 

[Eld.  Note. — For  other  cases,  see  Endence, 
Cent.  Dig.  |$  605-637;   Dec.  Dig.  i  183.*] 

2.  Btidbncb  (I  183*)— Sbcondabt  Bviobncb. 
The  proof  to  establish  a  lost  writing  must 
show  its  existence,  loss,  and  contents. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  If  605-637;   Dec.  Dig.  f  183.*] 

S,  Evidence  (|  183*)— Sbcondabt  Evidence. 
It  was  error  to  admit  parol  evidence  on 
the  contents  of  a  mortgage  being  foreclosed 
without  its  loss  having  been  first  established 
by  competent  proof. 

[Bd.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  U  606-637;  Dec.  Dig<  i  183.*] 

On  Rehearing. 

t  Appeal  and  Ebbob  (|  1176*>— Decision— 

EX]urrT. 

Where,  on  appeal  in  a  suit  in  equity,  there 
is  no  doubt  as  to  tlie  issues  below  and  that  the 
Nspondent  had  full  opportunity  to  present  his 
ease,  the  Supreme  Court,  on  reversal,  will  not 
remand  the  case,  bnt  will  enter  a  final  decree 
opon  the  record. 

[Sd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4477,  4478;  Dec.  Dig.  I 
1175.»] 

Appeal  from  Circuit  Court,  Washington 
County;  3.  V.  Campbell,  Judge. 

Action  by  J.  D.  Kenwortby  against  Wil- 
liam Slooman  and  others.  From  a  decree 
for  plalntUt,  defendant  Adler  appeals.  Re- 
versed and  rendered. 

Manche  I.  Langley,  of  Forest  Grove,  and 
Ii.  If.  Langley,  of  Portland  (Langley  &  Son, 
on  the  brief),  for  appellant  W.  6.  Bare, 
of  HUlsboro  (Bagley  &  Hare,  of  Hlllsboro, 
<Hi  tlie  brief),  for  respondent. 

EAKIN,  C.  J.  This  is  a  suit  to  foreclose 
a  mortgage  upon  real  estate.  It  is  alleged 
in  the  complaint  that  on  January  16,  1904, 
Harry  Slooraan  Borrowed  from  J.  D.  Ken- 
wortby |100,  executed  his  note  to  him  there- 
for, and  gave  a  mortgage  upon  certain  real 
estate  as  security  for  its  payment  Slooman 
died  on  October  15,  1904,  and  before  his 
death  be  made  a  contract  In  writing  with 
Fred  L.  Brown  for  the  sale  of  his  property, 
including  the  land  above  mentioned,  in  con- 
sideration for  which,  among  other  debts. 
Brown  agreed  to  pay  the  note  and  mortgage. 
After  the  death  of  Slooman  his  heirs,  Wil- 
liam and  Mattle  Slooman,  for  .the  purpose  of 
carrying  out  the  Slooman-Brown  contract, 
made  a  deed  to  the  property  in  which  it  was 
specifled  that  Brown  assumed  and  agreed  to 


pay  the  mortgage  debt  Thereafter  Brown 
d*ed,  and  the  defendant  Emelle  T.  Adler  ac- 
quired such  real  estate  by  inheritance  from 
him.  By  her  answer  she  denied  the  debt  of 
Harry  Slooman  to  plaintiff,  denied  the  exe- 
cution of  the  mortgage,  and  denied  that 
Brown  agreed  and  undertook  to  pay  the 
mortgage  as  part  of  the  consideration  for  the 
transfer  of  the  land  to  him,  or  that  he  had 
knowledge  of  the  existence  of  the  mortgage. 
She  admits,  however,  the  conveyance  of  the 
land  to  Brown  by  the  Slooman  heirs  and  her 
title  therein  as  the  heir  of  Brown. 

[1]  At  the  trial  plaintiff  was  unable  to 
produce  the  mortgage  and  endeavored  to 
prove  its  loss,  and  to  prove  Its  execution  and 
contents  by  parol.  PlalntifiF's  agent,  George 
Naylor,  who  drew  the  mortgage  and  made 
the  loan,  testified  that  the  mortgage  was  ex- 
ecuted in  the  E.  W.  Haines'  Bank  at  Forest 
Grove.  He  thought  he  left  it  at  the  bank 
to  be  sent  to  Hlllsboro  for  record,  and,  for 
the  purpose  of  proving  the  loss  of  the  mort- 
gage, Naylor  testified  that  he  had  searched 
for  It,  but  could  not  find  it ;  that  he  inquir- 
ed at  the  bank  and  had  Miss  Cronen  search 
In  the  bank  for  it,  and  that  he  searched  the 
records  of  the  county  for  it;  that  he  had 
forgotten  what  official  had  taken  the  ac- 
knowledgment or  who  were  the  witnesses  to 
Its  execution,  and  then  proceeded  to  give  ev- 
idence as  to  its  contents,  to  all  of  which  the 
defendant  objected.  The  proof  of  the  loss  of 
the  mortgage  tendered  was  insufficient  for 
tliat  purpose. 

(2]  There  are  three  elements  of  proof  re- 
quired In  establishing  a  lost  writing:  Its  ex- 
Istence  or  execution,  its  loss  and  Its  con- 
tents,  and  the  fact  of  loss  may  be  proved 
by  any  witness  that  has  knowledge  of  the 
facts  but  the  search  necessary  to  be  made 
for  the  writing  must  be  by  the  person  in 
whose  custody  It  was  known  to  be,  and  be 
should  be  called  as  to  the  result  of  the 
search.  HIa  declarations  in  regard  to  it  are 
hearsay.  8  Ency.  of  Evld.  343,  363 ;  25  Cya 
1624,  1625;  Bounds  v.  Little,  75  Te^.  816, 
321,  12  S.  W.  1109;  Wiseman  v.  N.  P.  R.  R. 
Co.,  20  Or.  425,  26  Pac.  272,  23  Am.  St  Rep. 
136 ;  Harmon  v.  Decker,  41  Or.  587.  68  Pac 
11,  1111,  93  Am.  St.  Rep.  748.  The  evidence 
offered  by  plaintiff  on  this  point  relates  only 
to  inquiries  made  by  witness.  The  proof 
must  be  by  those  who  made  the  search  or 
the  person  to  whom  the  possession  is  traced. 

(31  The  evidence  Is  not  sufHcient  to  estab- 
lish the  loss  of  the  mortgage,  and,  until  the 
loss  is  proved,  the  plaintiff  is  not  entitled  to 
give  evidence  of  its  contents.  By  the  terms 
of  the  deed  to  Brown,  he  assumed  to  pay  the- 
mortgage  referred  to  therein  which  la  a 
mortgage  to  Edith  L.  Kenworthy  and  not  to 
the  plaintiff,  and,  having  retained  part  of  the 
purchase  price  for  that  purpose,  he  became 
personally  liable  therefor,  bnt  the  note  and 
mortgage  sued  npon  are  not  the  debt  and 
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mortgage  assumed  In  the  deed.  If  plaintiff 
sought  to  recover  upon  the  liability  of 
Brown,  created  by  the  deed,  or  to  offer  the 
deed  as  evidence  of  the  existence  of  the 
mortgage,  or  of  Its  contents,  and  If  there  Is 
a  mistake  in  the  description  of  the  mortgage 
contained  in  the  deed,  it  cannot  be  shown 
by  parol,  when  the  deed  is  offered  In  evi- 
dence. 

The  circuit  dourt  erred  in  admitting  evi- 
dence of  the  contents  of  the  mortgage,  the 
loss  of  it  not  having  been  first  established 
by  competent  proof,  and  without  such  proof 
the  plaintiff  was  not  entitled  to  a  decree. 

The  decree  Is  reversed,  and,  under  the  au- 
thority of  section  557,  L.  O.  U,  Powle  v. 
House,  30  Or.  305,  47  Pac.  787,  and  State  v. 
Richardson,  48  Or.  30»,  314,  85  Pac.  225,  8 
L.  R.  A.  (N.  S.)  362,  the  cause  will  be  re- 
manded for  such  further  proceedings  as  to 
the  circuit  court  may  seem  proper,  not  in- 
consistent with  this  opinion. 

On  Rehearing. 

[4]  The  petition  for  rehearing  only  ques- 
tions the  order  of  the  court  remanding  the 
case  to  the  circuit  court  for  further  proceed- 
ings, contending  that  in  equity  the  case  is 
tried  anew  on  the  record,  and  final  decree 
entered  here. 

The  court  is  of  the  opinion  that  there  was 
no  doubt  as  to  the  issues  tendered  In  the 
lower  court,  and  that  plaintiff  had  full  op- 
portunity to  present  his  case,  and  therefore 
the  case  does  not  come  within  any  of  the  ex- 
<>eptlons  to  the  rule,  as  stated  in  Smith  v. 
Wilklns.  31  Or.  421,  422,  51  Pac.  438,  Rob- 
son  V.  Hamilton,  41  Or.  239,  69  Pac.  651, 
Branson  v.  Oregonlan  Ry.  Co.,  10  Or.  278, 
and  Brown  v.  Lewis,  50  Or.  358,  92  Pac.  1058, 
that  in  equity  cases  a  final  decree  upon  the 
record  before  the  court  shall  be  entered  here, 
and  one  will  be  entered  here  dismissing  the 
suit,  with  costs  to  defendants. 


(62  Or.' 465) 

MANN  &  BEACH  v.  FLTNN. 
(Supreme  Court  of  Oregon.    Aug.  6,  1912.) 

1.  Sales  (|  383*)— Actions  by  Seller—Evi- 
DENCE— Weight  and   Sufficiency. 

In  an  action  by  a  seller  against  a  buyer 
for  failure  to  perform  a  contract  of  sale,  evi- 
dence held  to  make  a  prima  facie  showing  that 
the  buyer  concealed  himself  so  as  to  prevent 
delivery  and  tender  of  a  bill  of  sale,  and  hence 
a  nonsuit  was  improperly  granted. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  (  1097;  Dec.  Dig.  i  383.*] 

2.  Sales  ({  79*)— Delivebt— Place  fob.  De- 
li veby. 

Where  a  contract  of  sale  does  not  fix  the 
place  of  delivery,  the  seller  is  not  bound  to 
send  or  deliver  the  property  to  the  buyer  at 
any  other  place  than  that  where  it  was  kept 
when  the  contract  was  made. 

I  Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  S§  214-216;  Dec.  Dig.  f  70. •] 


3.  Sales  (|  156*) —Delivebt  — Oblioatiow 

TO  Delivbb. 

Where  the  conditions  of  a  contract  of  sale 
were  mutual  and  dependent  and  the  contract 
did  not  specify  any  place  for  delivery,  the  seller 
performed  its  obligation  by  placing  the  proper- 
ty at  the  buyer's  disposal,  and  it  could  not  be 
placed  in  default  without  a  tender  of  payment 
and  demand  of  possession  by  the  buyer. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §§  367-^71;   Dec  Dig.  {  156.*] 

4.  Sales    (§    176*) -Payment    of    Pbice  — 
Waivkb  or  Default. 

Where  a  contract  for  the  sale  of  a  maga- 
zine provided  that  the  seller  should  have  the 
open  accounts  on  the  books  of  the  magazine  on 
a  specified  date,  the  acceptance  by  the  seller  of 
a  subscription  on  that  date  was  not  a  waiver  of 
performance  by  the  buyer. 

ri3d.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  §8  436-444;   Dec.  Dig.  S  176.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;    W.  N.  Gatens,  Judge. 

Action  by  Mann  &  Beach,  a  corporation, 
against  L.  J.  Flynn.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Reversed  and 
remanded. 

This  is  an  action  to  recover  money.  It  is 
alleged  in  the  complaint.  In  effect:  That 
plaintiff  is  a  corporation,  and  that  it  con- 
summated with  the  defendant  a  contract  of 
which  the  following  is  a  copy:  "This  agree- 
ment, made  and  entered  into  this  18th  day 
of  February,  1911,  by  and  between  Mann  & 
Beach,  party  of  the  first  part,  and  L.  J. 
Flynn,  party  of  the  second  part  Whereas, 
in  consideration  of  a  check  for  five  hundred 
($500)  dollars  being  deposited  by  the  party 
of  the  second  part  with  C.  T.  W.  Holllster 
as  first  payment  on  the  purchase  price  of  a 
magazine  known  as  'The  Northwest  Archi- 
tect,' the  party  of  the  first  part  does  here- 
by agree  to  turn  over  to  the  party  of  the 
second  part  on  the  1st  day  of  March,  1911, 
said  magazine,  subscription,  lists,  contracts 
from  advertisers,  etc.,  free  and  clear  from 
all  liabilities.  In  consideration  of  ttie  above, 
the  party  of  the  second  part  does  hereby 
agree  to  pay  to  the  party  of  the  first  i)art 
the  sum  of  one  thousand  (|1,000)  dollars,  as 
follows:  Five  hundred  (|500)  dollars  In 
cash  and  the  second  five  hundred  ($500)  dol- 
lars either  in  cash  or  note  acceptable  to 
the  party  of  the  first  part.  It  is  further  un- 
derstood that  the  party  of  the  first  part  is 
entitled  to,  and  shall  have,  the  open  book 
accounts  as  shown  on  the  28th  day  of  Feb- 
ruary, 1911,  on  the  books  of  'The  Northwest 
Architect'  account  of  Mann  &  Beach.  It  is 
further  understood  that  the  party  of  the  first 
part  shall  have  the  prhiting  of  said  maga- 
zine for  the  period  of  two  (2)  years,  from 
March  1,  1911,  provided  the  party  of  the 
first  part's  cost  and  quality  of  work  is  on 
basis  of  present  standard  of  said  magazine, 
and  such  price  to  be  mutually  agreed  upon 
by  said  parties.  It  is  further  understood 
that  the  imrty  of  the  first  part  shall  be  en- 
titled to  one-<iuarter  page  R.  O.  P.  for  ad- 
vertising purposes  in  said  magazine  for  the 
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life  of  the  printing  contract.  It  Is  further 
understood  that  C.  T.  W.  HoUlster  shall  pay 
to  the  party  of  the  first  part  the  said  de- 
posit of  five  hundred  ($500)  dollars  upon 
being  informed  that  said  contracts  are  sign- 
ed and  bill  of  sale  delivered  to  the  party  of 
the  second  part.  The  party  of  the  first 
part  will  have  drawn  iip  and  submitted  to 
the  party  of  the  second  part  a  contract  and 
bill  of  sale  for  said  magazine.  In  witness 
whereof  said  parties  have  hereunto  set  their 
hands  this  18th  day  of  February,  1911,  at 
Portland,  Oregon.  [Signed]  Mann  &  Beach, 
C.  E.  Thomas,  Secy.,  Party  of  the  First  Part. 
[Signed]  l/.  J.  Flynn,  Party  of  the  Second 
Part.  Witnesses:  C.  T.  W.  Hollister,  F. 
O.  Thompson."  That,  In  order  to  carry  out 
the  terms  of  that  contract,  the  plalntllf's 
agent  on  March  1,  1911,  made  diligent  search 
and  Inquiry  for  the  defendant  but  was  un- 
able to  find  him.  That  In  order  to  avoid  a 
delivery  of  the  property  specified  the  defend- 
ant concealed  himself  on  March  1,  1911,  and 
for  several  days  prior  thereto,  and  the  plain- 
tiff's agent  being  unable  to  ascertain  where 
be  was,  notified  him  in  writing  March  6th  of 
that  year,  that  it  was  ready  to  comply  with 
the  stipulations  of  their  agreement,' a  strict 
performance  of  which  was  waived  by  his  con- 
duct That  at  all  times  since  March  1,  1911, 
the  plaintiff  has  been,  and  Is  ready,  able 
and  willing  to  fulfill  and  perform  the  condi- 
tions agreed  upon,  but  the  defendant  has 
refused  to  comply  therewith  or  to  pay  any 
part  of  the  stipulated  sum  of  $1,000,  for 
which  lodgment  was  demanded.  The  answer 
admitted  the  making  of  the  agreement,  but 
averred  that  plaintiff  had  failed  to  comply 
with  its  terms,  in  consequence  of  which  de- 
fmdant  on  March  7,  1911,  rescinded  the  con- 
tract and  notified  plaintiff  thereof.  For  a 
farther  defense  it  was  alleged  that  about 
March  1,  1911,  the  plaintiff,  exercising  con- 
trol over  the  property,  specified,  solicited  and 
secured  a  year's  subscription  to  the  North- 
west Architect,  thereby  waiving  the  right  to 
Insist  upon  a  specific  performance  of  the 
agreement.  The  reply  put  in  issue  the  alle- 
gations of  new  matter  in  the  answer,  where- 
upon the  cause  came  on  for  trial  without 
a  Jury,  and,  the  plaintiff  having  introduced 
Its  evidence  and  rested,  a  judgment  of  non- 
suit was  given,  and  it  appeals. 

Barton  Cole,  of  Portland  (Jay  Bowerman 
and'  Cole  &  Cole,  all  of  Portland,  on  the 
brief),  for  api)ellant.  Edward  J.  Brazell,  of 
Portland  (Glltner  &  Sewall,  of  Portland,  on 
the  brief),  for  respondent. 

MOORK,  J.  (after  stating  the  facts  as 
above).  [1]  The  question  to  be  considered  is 
whether  or  not  the  evidence  received  was 
sufficient  to  authorize  a  judgment  in  plaln- 
tUTs  favor  when  no  evidence  was  offered  by 
the  defendant.  B.  C.  Thomas,  the  plaintiff's 
secretary,   as   its   witness,   testified   to   the 


effect  that  prior  to  March  1.  1911.  he  tried 
to  complete  a  contract  with  F.  O.  Thompson, 
the  defendant's  agent,  so  as  to  authorize  the 
plaintiff  to  print  the  magazine,  but,  objec- 
tion having  been  made  to  the  language  em- 
ployed in  the  writing  submitted  for  that  pur- 
pose, no  agreement  therefor  was  ever  reach- 
ed; that,  though  the  plaintiff  desired  to 
print  that  publication,  the  failure  to  obtain 
a  contract  therefor  would  not  have  prevent- 
ed a  sale  of  the  property;  that  the  North- 
west Architect  was  not  published  after 
March  1,  1911,  at  which  time  and  thereafter 
the  plaintiff  held  for  the  defendant  at  its 
office  in  Portland  all  the  property  mentioned; 
that  on  the  day  last  named  the  defendant 
did  not  have  an  office  in  Portland  nor  did 
he  then  or  ever  demand  the  possession  of 
any  of  the  property,  which  at  that  time  was 
unincumbered,  and  the  plaintiff  then  and 
thereafter  was  the  owner  thereof  and  willing 
to  deliver  It  to  the  defendant;  that  no  bill 
of  sale  of  the  property  was  made  or  tendered 
to  the  defendant  until  March  6,  1911;  and 
that  on  February  28th  of  that  year  the 
plaintiff  received  from  George  W.  Foreman 
$3  for  a  year's  renewal  of  his  subscription, 
to  the  magazine  from  December,  1,  1910.^ 
The  sworn  statements  of  this  witness  were 
corroborated  by  the  testimony  of  S.  C.  Beach,, 
the  president  and  manager  of  the  plaintiff 
corporation,  who  stated  that  several  times, 
prior  to  March  1,  1011,  he  called  at  a  room 
on  the  eighth  floor  of  the  Lewis  Building, 
in  Portland,  which  apartment  the  defendant 
claimed  as  his  place  of  business,  for  the 
purpose  of  submitting  to  falm  a  bill  of  sale 
and  of  turning  over  to  him  the  property,  but 
that  he  was  unable  to  find  him. 

The  foregoing  Is  believed  to  be  a  fair- 
statement  of  the  material  testimony  relating- 
to  the  plaintiffs  ability  and  willingness  to- 
comply  with  and  perform  the  terms  of  the- 
written  agreement  hereinbefore  set  forth. 
Though  no  bill  of  sale  was  prepared  until 
March  6,  1911,  it  is  thought  a  sufficient  show- 
ing was  made  to  impose  upon  the  defendant 
the  duty  of  refuting  the  testimony  offered,. 
and  of  showing  ttiat  be  did  not  absent  him- 
self so  as  to  prevent  a  delivery  of  the  speci- 
fied property  within  the  time  stipulated  or 
to  thwart  a  tender  of  a  bill  of  sale  evidenc- 
ing a  transfer  of  the  title. 

[2]  It  will  be  remembered  that  the  contract 
did  not  fix  the  place  of  delivery  of  the  mag- 
azine, subscription  lists,  contracts  from  ad- 
vertisers, etc.  In  such  case  the  seller  is 
usually  under  no  obligation  to  send  or  deliv- 
er the  property  to  the  buyer  at  any  other 
place  than  where  it  was  kept  when  a  con- 
tract for  its  sale  was  effected.  24  Am.  & 
Eng.  Ency.  I^w  (2d  Ed.)  1068.  A  text-writ- 
er, discussing  this  subject,  says:  "Ordinarily, 
In  sales,  the  buyer  must  come  for  the  good.s- 
before  the  seller  is  bound  to  deliver,"  Ben- 
jamin, Sales  (C:h  Ed.)  676. 
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[8]  The  plaintiff's  obligation  was  fully  per- 
formed, if  its  agents  placed  the  property 
at  the  disposal  of  the  defendant,  whose  duty 
it  was  to  tender  payment  therefor  and  to 
demand  possession  thereof.  From  a  consid- 
eration of  the  language  of  the  contract.  It 
appears  that  these  conditions  were  mutual 
and  dependent,  in  which  case  neither  party 
could  put  the  other  in  default  without  an 
offer  to  perform.  CatUn  v.  Jones,  48  Or. 
158,  165,  85  Pac.  515;  Longfellow  t.  Huff- 
man, 49  Or.  486,  490,  90  Pac.  907. 

[4]  The  plaintiff  on  February  28,  1911,  re- 
ceived $3  for  the  renewal  of  a  subscription 
to  the  Northwest  Architect,  which  sum,  if 
payable  in  advance,  had  been  due  since  De- 
cember 1,  1911.  It  will  be  kept  in  mind  that 
the  contract  stipulated  that  the  corporation 
was  entitled  to  the  open  book  accounts  of 
the  magazine  on  February  28,  1911.  It  would 
appear,  therefore,  that  by  receiving  the  mon- 
ey on  tliat  day  plaintiff  had  not  waived  a 
sale  of  -the  property. 

Believing  that  the  testimony  received  was 
sufficient  to  have  required  the  defendant  to 
introduce  evidence  to  refute  the  prima  facie 
showing  made  by  the  plaintiff,  the  Judgment 
is  reversed,  and  the  cause  remanded  for 
such  further  proceedings  as  may  be  neces- 
sary, not  inconsistent  with  this  opinion. 

(62  Or.  «Z) 

SCOlT-McCLUEE  LAND  CO.  ▼.  CITY  OF 

POBTLAND  et  aL 
(Supreme  Court  of  Oregon.     Aug.  6,  1912.) 

Municipal  Cobpobations  ({  583*)— Assess- 

ICENT  Liens— Pbiobitt. 

Portland  City  Charter,  I  407,  provides  that 
from  the  date  of  the  entry  therein  of  an  as- 
sessment the  sum  as  entered  shall  be  a  lien  on 
the  tract  assessed,  with  priority  over  all  other 
liens  and  incumbrances  whatsoever  thereon, 
etc  Section  408  declares  that,  when  an  as- 
sessment becomes  delinquent,  a  person  having 
a  lien  on  the  lot  by  judgment,  decree,  or  mort- 
gage, or  having  purchased  the  same  for  any 
delinquent  tax  or  assessment,  may,  at  any  time 
before  the  sale  of  the  lot  or  part  thereof,  pay 
the  same,  and  such  payment  discharges  the 
property  from  the  effect  of  the  assessment, 
and  the  amount  and  costs  and  charges  shall 
thereafter  become  a  part  of  the  lien  creditor's 
claim  and  shall  bear  interest,  and  may  be  en- 
forced and  collected  as  a  part  thereof.  Held, 
that  a  sale  of  city  property  under  a  junior  as- 
sessment lien  did  not  extinguish  a  prior  lien  of 
the  same  character. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  683.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;   Bobert  G-.  Morrow,  Judge. 

Suit  by  Scott-McClure  Land  Company 
against  City  of  Portland  and  another.  From 
an  order  sustaining  a  demurrer  to  plaintiff's 
complaint,  it  appeals.     Affirmed. 

Tills  ia  a  suit  to  restrain  the  defendant 
city  from  selling  lot  16  in  block  7  in  North 
Irvington,  In  the  city  of  Portland,  for  a  de- 
linquent street  assessment  Plaintiff  alleges 
that  on  June  14,  1906,  there  was  duly  enter- 


ed and  docketed  In  the  city  lien  docket  of 
Portland  a  lien  and  assessment  against  the 
property  above  mentioned  for  the  improve- 
ment of  East  Eleventh  street  On  November 
26,  1906,  the  owner  of  the  property  having 
failed  to  pay  such  assessment,  it  was  duly 
offered  for  sale,  and  bid  in  by  plaintiff  for 
1139.82.  A  certificate  of  sale  was  Issued  to 
him,  and  on  March  28,  1910,  no  redemption 
having  been  made,  the  city  treasurer  exe- 
cuted to  plaintiff  a  deed  to  the  property.  On 
August  10,  190^,  prior  to  the  levying  of  the 
assessment,  there  was  entered  in  the  city 
lien  docket  a  lien  and  assessment  against 
such  property  for  the  Improvement  of  an- 
other street,  abuttbig  upon  the  same,  which 
remained  unpaid,  and  in  March,  1910,  a  writ 
was  Issued  out  of  the  office  of  the  city  au- 
ditor directing  the  city  treasurer  to  enforce 
the  payment  of  such  lien,  and  he  is  advertis- 
ing the  property  for  sale  under  such  writ. 
Plaintiff  prays  for  an  injunction  pendente 
lite  and  for  permanent  relief. 

Sections  407  and  408  of  the  charter  are 
as  follows: 

"The  docket  of  city  Hens  is  a  public  writ- 
ing, and  from  the  date  of  the  entry  therein 
of  an  assessment  the  sum  as  entered  is  here- 
by declared  to  be  a  tax  levied  and  a  lien  up- 
on such  lot,  part  thereof,  or  tract  of  land, 
which  lien  shall  tiave  priority  over  all  other 
liens  and  incumbrances  whatsoever  thereon, 
and  the  sum  or  sums  of  money  assessed  for 
any  local  improvement,  entered  upon  such 
Hen  docket,  shall  be  due  and  payable  from 
the  date  of  such  entry,  and  if  not  paid,  or 
bonded  as  provided  by  law,  within  ten  days 
from  the  date  of  such  entry,  thereafter  the 
same  shall  be  deemed  to  be  delinquent  and 
shall  bear  interest  at  the  legal  ratow" 

"When  an  assessment  upon  any  lot  or  part 
thereof  becomes  delinquent,  any  person  hav- 
ing a  lien  thereon  by  Judgment,  decree  or 
mortgage,  or  having  purchased  the  same  for 
any  delinquent  tax  or  assessment  may  at 
any  time  before  the  sale  of  such  lot  or  part 
thereof,  pay  the  same,  and  such  payment 
discharges  the  property  from  the  effect  of  the 
assessment  and  the  amount  of  such  delin- 
quent taxes  and  all  accruing  costs  and 
charges,  if  any,  when  so  paid,  is  thereafter 
to  be  deemed  a  part  of  such  lien,  creditor's 
Judgment,  decree,  mortgage  or  tax  lim,  as 
the  case  may  be,  and  shall  bear  interest  and 
may  be  enforced  and  collected  as  a  part 
thereof.  If  the  holder  of  any  tax  lien  or 
claim  pays  off  such  assessment  he  may 
thereafter  present  the  receipt  to  the  oflBcer 
who  shall  have  charge  of  the  tax  roll  or 
docket  containing  the  record  of  the  tax  sale 
at  which  he  purchased  such  property,  and 
thereupon  such  officer  shall  make  a  note  of 
the  amount  of  such  assessment  so  paid  by 
such  purchaser  and  shall  exact  repayment 
thereof,  together  with  interest  as  above  pre- 
scribed, from  any  person  making  redemption 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-Mo.  Series  A  Rep'r  Indnee 
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from  BQCh  sale,  and  bo  redemption  slttU  dis- 
charge the  property  from  tbe  effect  of  such 
whicb  shall  not  Include  the  amount  of  such 
assessment  paid  by  the  pnrchaser  after  the 
purcbaser  shall  bare  presented  tbe  receipt 
as  above  prescribed." 

A  general  demurrer  to  plaintiff's  complaint 
was  sustained,  and  plaintiff  appeals. 

Frank  Scblegel,  of  Portland,  for  appellant 
Frank  S.  Grant,  caty  Atty.  (L.  E.  Latour- 
ette,  of  Portland,  on  the  brief),  for  respond- 

OltB. 

McBRIDE,  J.  (after  stating  the  facts  as 
aboTe).  A  single' qnestlon  of  law  is  present- 
ed on  this  appeal:  Whether  or  not  tbe  lien 
docketed  on  June  14,  1906,  and  under  whicb 
plaintiff  derives  its  title,  is  superior  to  tbe 
Uen  docketed  on  August  10,  1005,  under 
which  defendant  is  attempting  to  sell  the 
property.  In  other  words,  did  the  sale  under 
the  Junior  lien  extinguish  the  prior  lien? 
Both  li«is  are  identical  in  character,  being 
for  street  ImproTements. 

Tbe  question  presented  is  new  in  this 
state:  but,  after  carefully  considering  it, 
.  we  are  of  tbe  opinion  that  it  was  not  tbe 
intent  of  the  provisions  of  the  charter  that 
a  sale  upon  a  junior  lien  should  extinguish 
a  former  liai  of  a  kindred  character.  Such 
a  construction  would  work  great  inconven- 
ience in  many  instances,  wbile  a  purchaser 
under  a  junior  lien  always  has  it. in  liis. 
power  to  pay  off  tbe  prior  lien,  which  pre- 
sumptively has  Increased  tbe  value  of  bis 
property  to  an  extent  at  least  equal  to  its 
amount  Tbe  following  cases  sustain  this 
view:  Brady  v.  Burke,  90  Cal.  1,  2T  Pac.  62 ; 
Philadelphia  v.  Meager,  67  Pa.  346;  Bell  v. 
caty  of  New  York,  66  App.  Div.  5T8,  73  N.  X. 
Snpp.  298;  Des  Moines  Brick  Mfg.  Co.  ▼. 
Smitli.  108  lo.wa,  307,  79  N.  W.  77.  The  con- 
trary seems  to  be  held  in  Burke  v.  Lukens, 
12  Ind.  App.  648,  40  N.  E.  641,  64  Am.  St 
Rep.  639,  but  we  cannot  agree  with  the  rea- 
soning of  that  case. 

The  order  of  tbe  circuit  court  is  affirmed. 


(O  Or.  t08) 

DOSE  T.  BEATIE,  Sheriff. 
(Supreme  Court  of  Oregon.     July  30,  1912.) 
L  Fbauotjlent    Convktainces    (J    281*)   — 

BCBDEN  OP  PBOOF. 

Where  property  levied  on  under  an  execu- 
tion was  in  the  possession  of  the  execution 
debtor,  tbe  burden  is  on  a  person  claiming  to 
have  purchased  it  from  the  debtor,  under  the 
express  provisions  of  Ia  O.  L.  §  799,  lubd.  40, 
to  prove  that  the  sale  was  in  {;ood  faith,  for  a 
sufficient  consideration,  and  without  intent  to 
defraud  creditors. 

[Eki.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,   Cent    Dig.    {f    800,    816;    Dec. 
Dig.  f  281.*] 
2.  ESTOPFEL   (S   68*)— Claims   to   Pbopestt 

Levied  ow— Chanqino  Gbovnds  of  Claim. 
Where  a  person.' claiming  to  have  purchas- 
ed from  tbe  execution  debtor  onion  sets  levied 


on  under  the  execution,  made  no  claim  to  the 

sheriff  that  tbe  onion  sets  were  raised  by  her, 
or  that  she  had  a  claim  thereto  under  a  mort- 
gage for  advancements,  or  as  rental  of  the  land 
on  which  they  were  raised,  but  based  her  claim 
on  a  pretended  purchase  from  tbe  execution 
debtor,  she  could  not,  when  it  was  too  late  for 
tbe  execution  creditor  to  take  advantage  of  the 
true  conditions,  change  the  grounds  of  her 
claim. 

[Ed.    Note. — ^For   other   cases,    see   Estoppel, 
Cent.  Dig.  Si  165-lCO;    Dec.  Dig.  f  6a*f 

Barnett  and  Bean,  JJ.,  dissenting. 

On  rehearing.     Former  decision  affirmed. 
For  former  opinion,  see  123  Pac.  383. 


EAKIN,  C.  J.  The  defendant  as  sheriff, 
held  an  execution  against  Oscar  Mahlor,  and, 
at  the  time  of  the  levy  on  tbe  goods,  found 
them  in  Mahlor's  possession  in  a  building 
situated  on  tbe  Kosbmeder  place,  which  he 
occupied  under  a  lease.  Tbe  property  at- 
tached was  onion  sets  raised  and  owned  by 
him  at  tbe  time  of  the  levy,  unless  be  had 
parted  with  the  title  by  the  pretended  sale 
relied  upon  here.  Tbe  sheriff  was  Justified, 
therefore,  in  levying  upon  them  as  the  prop- 
erty of  Mahlor.  Plaintiff  bad  previously 
taken  a  chattel  mortgage  on  tbe  growing 
crop  for  11,200,  as  security  for  $300,  pre- 
viously advanced,  and  for  further  advances 
thereafter  to  be  made  to  enable  him  to  cul- 
tivate and  harvest  bis  crop. 

[1]  It  is  contended  by  plaintiff  that  about 
the  middle  of  August  she  made  an  arrange- 
ment with  Mahlor,  whereby  she  purchased 
tbe  onion  sets  from  him  for  $300;  and  that 
she  was  to  pay  an  additional  $100  to  en- 
able him  to  complete  the  harvesting  of  the 
crop,  which  bad  been  commenced  then,  al- 
though at  that  time  be  was  not  in  default 
and  tbe  advances  made  by  her  did  not  ex- 
ceed $936. 

There  was  no  delivery  or  change  of  control 
or  possession  of  the  crop.  Subdivision  40,  { 
799,  h.  O.  L.,  provides:  "Every  sale  of  per- 
sonal property,  capable  of  immediate  deliv- 
ery to  tbe  purcbaser,  and  every  assignment 
of  such  property,  by  way  of  mortgage  or  se- 
curity, or  upon  any  condition  whatever,  un- 
less the  same  is  accompanied  by  an  immedi- 
ate delivery,  and  be  followed  by  an  actual 
and  continued  cliange  of  possession,  creates 
a  presumption  of  fraud  as  against  the  cred- 
itors of  the  seller  or  assignor,  during  bis  pos- 
session, or  as  against  subsequent  purchasers 
in  good  faith  and  for  a  valuable  considera- 
tion, disputable  only  by  making  it  appear  on 
tbe  part  of  the  person  claiming  under  such 
sale  or  assignment  that  the  same  was  made 
in  good  faith,  for  a  sufficient  consideration, 
and  without  intent  to  defraud  such  creditors 
or  purchasers.  •  •  • "  In  discussing  this 
subdivision,  Mr.  Justice  Bean,  In  Pierce  v. 
Kelly,  25  Or.  95,  99,  34  Pac.  963,  965,  says: 
"The  change  of  possession  necessary  to  over- 
come and  rebut  this  presumption  (of  fraud) 
must  be  actual,  and  not  merely  constructive 


*Far  otbar  casM  ■••  uun«  topic  sod  Motion  NUMBER  In  Dm.  Dig.  A  Am.  Dig.  Ker  No.  BerlM  A  Sap'r  IndasM 
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or  legal;  It  must  be  effected  In  a  way-  cal- 
culated to  give  notice  to  the  pnbllc  that 
tbere  has  been  a  change  in  the  ownership  or 
control  of  the  property;  and  a  mere  con- 
structlTe  possession,  or  one  talcen  by  words 
and  Inspection,  will  not  satisfy  the  statute." 
No  such  change  took  place;  therefore  the 
sheriff's  levy  and  possession  was  rightful  in 
the  first  instance,  and  the  burden  was  upon 
the  plaintiff  to  malce  it  appear  that  the  sale 
was  in  good  faith,  for  a  sufficient  considera- 
tion, and  without  Intent  to  defraud  the  cred- 
itors of  Mahlor. 

[2]  If  plaintiff  had  based  her  right  upon 
the  mortgage  when  the  attachment  was 
made,  or  when  she  brought  this  action,  her 
interests  would  have  been  well  protected ; 
but  she  led  the  creditor  to  consider  the  on- 
ions as  belonging  to  Mahlor,  and,  after  he 
had  acted  upon  the  conditions  as  he  had 
found  them,  she  asserted  absolute  owner- 
ship of  the  crop  and  sought  to  defeat  the 
creditor,  when.  In  fact,  according  to  her  ad- 
mission, tbere  was  due  to  Mahlor  $300,  as 
the  value  of  his  Interest  in  the  crop;  and, 
lest  the  creditor  should  learn  that  fact  and 
secure  that  sum,  she  paid  it  to  him  after 
the  attachment  and  before  it  was  due,  thus 
showing  a  purpose  to  aid  Mablor  to  avoid 
payment  of  the  debt.  An  attaching  creditor 
is  deemed  a  purchaser  in  good  faith,  and 
for  a  valuable  consideration,  of  the  prop- 
erty attached;  and  the  presumption  of  law 
is  that  the  pretended  sale  of  the  goods  by 
Mahlor  to  plaintiff  was  fraudulent,  and  the 
burden  is  upon  plaintiff  to  prove  that  it 
was  made  in  good  faith. 

There  are  several  circumstances,  aside 
from  the  presumption  above  mentioned,  which 
tend  to  show  that  the  sale  was  Intended  to 
aid  Mahlor  to  defraud  the  creditor.  These 
are  mentioned  in  the  opinion  and  fully  Jus- 
tify the  finding  of  the  circuit  court  It  may 
be  that  plaintiff  had,  in  good  faith,  a  valuable 
interest  in  the  goods  for  advances  made; 
but  that  is  not  the  ground  upon  which  she 
seeks  to  recover.  She  stakes  her  claim  upon 
the  pretended  sale,  and  not  upon  the  mort- 
gage; and  she  cannot  now  take  a  neW  or 
different  ground  of  recovery,  after  it  is  too 
late  for  the  creditor  to  take  advantage  of 
the  true  conditions. 

The  contention  that  Mrs.  Dose  was  at 
least  entitled  to  two-thirds  of  the  crop  rais- 
ed on  the  Kunze  place,  as  her  share  thereof, 
is  not  an  issue  suggested  here.  If  she  had 
sought  to  claim  a  portion  of  the  onions  by 
reason  of  Iiaving  raised  them  herself,  or  as 
rental,  she  should  have  made  a  specific  de- 
mand of  the  sheriff  therefor,  setting  forth 
the  nature  and  extent  of  her  interest,  in  the 
absence  of  which  she  has  permitted  that 
interest  to  stand  or  fall  with  the  validity 
of  the  sale.  Mahlor  raised  both  crops,  and 
was  in  possession  of  them,  and  both  are  in- 
cluded in  the  mortgage.  There  is  nothing  In 
the  record  upon  which  a  court  can  recognize 


plalntifTs  rights  In  the  crop  on  the  Kunze 
place,  either  as  the  owner  of  the  whole  crop, 
or  of  the  rental  therefor  from  Mablor,  with- 
out a  specific  demand  upon  the  sheriff,  dis- 
closing her  Interest.  Such*  a  claim  was  not 
at  any  time  contemplated  in  tills  proceeding, 
and  the  creditor  at  no  time  Iiad  an  op- 
portunity to  meet  such  an  issue  or  take  ad- 
vantage of  It ;  and  the  same  is  true  of  plain- 
tiff's rights  under  the  mortgage. 

We  adhere  to  our  former  opinion. 
BARNETT  and  BEAN,  JJ.,  dissent 


(S2  Or.  454) 
BROWNE  T.  COLEMAN  et  al. 

(Supreme  Court  of  Oregon..    Aug.  8,  1912.) 

1.  EXKOUTOBS   ANn  AOlaNISTBATORS    (|     362*) 

— Salk  of  Land  to  Pat  Debts— Vauditt. 
Where  an  admiaistrator'a  sale  of  laDd  to 
pay  debts  was  void  at  law  for  jurisdictiun  of 
the  court  to  order  it  and  want  of  power  in  the 
administrator  to  make  it  on  account  of  defects 
in  the  service  of  the  citation,  it  was  equally 
void  in  equity;  since,  altbough  equity  may  re- 
lieve against  the  defective  execution  of  a  power 
created  by  the  parties,  it  cannot  relieve  against 
the  defective  execution  of  a  power  created  by 
statute. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Adminlstrntors,  Cent  Dig.  §{  1484-1487; 
Dec.  Dig.  I  362.*] 

2.  Executors  and  AninNiSTRATORs  (f  376*) 
— SaI/K  op  Lard  to  Pat  Debts— E^tofpbi. 
TO  Attack. 

While  the  parties  to  a  proceeding  by  an 
administrator  to  sell  land  to  psy  debts  may  by 
their  conduct  be  estopped  to  attack  the  validi- 
ty of  the  sale  for  defects  in  the  service  of  the 
citation,  they  are  not  so  estopped  merely  by 
failure  to  appear  and  contest  the  proceeding. 
[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  fS  1539-1542; 
Dec.  Dig.  {  376.*] 

3.  ExEcuTOBS  and  Admimbtbatobs  (f  380*) 
—Sale  of  Land  to  Pat  Debts— Invaudi- 

TT— ReiUBUBSEWENT  OF  PUBCHASEB. 

The.  heirs  of  a  decedent  cannot  recover 
land  sold  by  the  administrator  to  pay  debts  on 
account  of  defects  in  the  proceedings  to  sell 
without  reimbursing  the  purchaser  for  so  much 
of  the  proceeds  of  the  sale  as  were  applied  to 
the  payment  of  debts  which  were  a  charge  on 
the  land. 

[EM.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {I  1545rl553, 
1555-1564,  1567;   Dec.  Dig.  §380.*] 

4.  Executors  aMd  Administratobs  (i  376*) 
-Sale  of  Land  to  Pat  Debts— Estoppel 
TO  Attack. 

Heirs  of  a  decedent  who,  with  knowledge 
of  defects  in  the  service  of  the  citation  in  a 
proceeding  by  the  administrator  to  sell  land  to 
pay  debts,  accepted  their  distributive  share  of 
the  i>roceeds  of  the  sale,  were  estopped  to 
question  its  validity. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {{  1539-1542; 
Dec.  Dig.  f  376.*] 
6.  Dower  <§  74*)— Actions  fob  Dower— Jo- 

bisdiction. 

A  circuit  court  has  Jurisdiction  to  admeas- 
ure dower. 

[Ed.  Note.— For  other  cases,  see  Dower, 
Cent  Dig.  §|  256-259;   Dec.  Dig.  |  74.*] 
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6.  EXECITTORS  AND  Aduikibtbatobs  (I  878*) 
— Salb  of  Land  to  Pat  Dkbts— Invalidi- 
rr— COMATIVB  Statdtk. 

L.  O.  L.  S  7156,  validating  executors'  and 
admmistrators'  deeds,  notwithstanding  "irregu- 
larities, defects  or  informalities"  in  the  pro- 
ceedings prior  to  the  sale,  does  not  render 
valid  an  administrator's  deed  which  was  abso- 
lutely void  because  of  defects  in  the  service  of 
the  citation  in  the  proceeding  to  selL 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent.  Dig.  i  1544;  Dec. 
Dig.  {  37&»] 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty;  Wm.  Galloway,  Judge. 

Action  by  Le  Roy  Browne  against  Eliza- 
beth Coleman  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.     Modified. 

This  is  an  application  under  sections  7179 
to  7285,  L.  O.  L.,  to  register  title  to  cer- 
tain landa  situated  in  Marion  county.  The 
question  as  to  the  title  to  this  identical  prop- 
erty was  litigated  In  the  case  of  Smith  v. 
Wiating,  65  Or.  393,  108  Pac.  791,  which 
was  an  action  of  ejectment  A  full  state- 
ment of  the  controversy  appears  inthat  opin- 
ion, and  it  is  unnecessary  to  repeat  it  here. 

Upon  the  termination  of  the  case  above 
referred  to,  Browne,  who  Is  the  grantee  of 
Whiting,  brought  this  suit,  setting  up  cer- 
tain alleged  equities  which  his  grantor  was 
unable  to  urge  in  the  law  action.  The  equi- 
ties urged  by  applicant  may  be  briefly  stat- 
•>4  as  follows:  (1)  That  at  the  time  of  Ja- 
cob Smith's  death,  April  27,  1897,  he  was 
tlie  owner  of  the  real  property  described  in 
the  application,  and  left  no  personal  prop- 
erty or  money,  and  that  there  were  out- 
standing claims  against  the  estate  to  the 
amount  of  $300.  (2)  That  the  administrator 
regularly  petitioned  the  court  for  leave  to 
sell  the  real  estate  to  pay  these  claims.  (3) 
That  on  June  29,  1900,  citation  was  issued 
to  the  widow  and  heirs  of  the  deceased  to 
appear  on  August  4,  1900,  and  show  cause 
why  the  order  of  sale  should  not  be  made. 
(4)  That  a  copy  of  such  citation  was  duly 
and  regularly  served  upon  each  of  the  par- 
ties, but  by  neglect  and  oversight  of  the 
sheriff  the  return  of  such  service  was  never 
made  nor  filed.  (5)  That  service  by  publi- 
cation was  also  made  in  a  newspaper  for 
five  consecutive  weeks.     (6)  That  on  March 

24,  1903,  the  sale  was  made  and  Leroy 
Browne,  plaintiff,  and  Elizabeth  Whiting 
became  the  purchasers.    (7)  That  on  August 

25,  1904,  Browne  conveyed  his  interest  to 
Elizabeth  Whiting,  and  In  1908  Mrs.  Whit- 
ing reconveyed  the  whole  of  the  land  to 
plaintiff.  Then  follows  a  recital  of  the  ac- 
tion proceedings  and  Judgment  in  the  case 
of  Smith  V.  Whiting,  supra.  (8)  That  on 
such  trial  defendant  Whiting  offered  In  evi- 
dence the  proceedings  of  the  probate  court,  in 
relation  to  the  petition  for  sale,  order  for 
s.tle,  and  confirmation  of  sale  of  the  land, 
but  they  were  excluded  by  the  court  for  the 
reason  that  the  record  did  not  show  that 


the  widow  and  heirs  had  been  personally 
served  with  citations  as  provided  by  law. 
(9)  That  the  court  refused  to  allow  defendant 
in  that  action  to  show  by  parol  that  such 
service  had  actually  been  made.  (10)  That 
defendants  J.  h.  Smith  and  May  Smith  (now 
Hunter)  appeared  in  the  county  court  at 
the  time  mentioned  in  the  citation,  and  were 
informed  by  the  county  Judge  of  their  right 
to  file  objections  to  such  sale,  and  the  cause 
was  continued  from  10  a.  m.  imtil  2  p.  m. 
o'clock  of  that  day,  to  allow  them  to  do  so. 
That  they  did  not  appear  again,  but  stated 
to  the  administrator  tliat  they  did  not  intend 
to  proceed  further  with  such  objection.  (11) 
That  the  widow  and  each  and  -all  of  the  chil- 
dren of  deceased  had  full  notice  and  knowl- 
edge of  the  pendency  of  such  proceeding, 
knew  that  the  petition  was  to  be  heard  on 
August  4,  1900,  and  knew  that  it  was  neces- 
sary to  sell  the  land  in  order  to  satisfy  the 
debts  of  deceased,  and  the  expense  of  admin-  - 
Istration.  That  they  faUed  to  file  any  ob- 
jection thereto.  That  they  had  full  knowl- 
edge of  the  sale  of  the  land  to  Browne  and 
WhltlDg,  and  neither  of  them  objected  there- 
to or  called  the  same  in  question  until  the 
filing  of  the  ejectment  suit  of  Smith  v.  Whit- 
ing. (12)  That  the  $400  received  from  such 
sale  was  applied  to  the  Indebtedness  of  the 
estate,  and  the  surplus  was  divided  In  equal 
shares.  (13)  That  W.  J.  Smith,  one  of  the 
heirs,  died  before  administration  of  the  es- 
tate was  complete,  and  his  widow,  Daisy  O. 
Smith  (now  Shepherd),  became  entitled  to  his 
distributive  share  of  the  surplus,  arising 
from  the  proceeds  of  the  sale,  and  that  the 
following  heirs,  defehdants  herein,  made  and 
filed  with  the  administrators  their  receipts  for 
$6.24,  the  distributive  share  of  each,  to  wit, 
Nancy  Helvey,  Elizabeth  Colemen,  Julia  Hall, 
J.  M.  Smith,  Agnes  Jones,  Daisy  O.  Shep- 
herd, and  Mrs.  T.  A.  Lamm.  (14)  That  on 
September  30,  1903,  the  administrator  filed 
his  final  account  which  contained  a  full 
statement  of  the  proceedings  to  sell  the  land 
aforesaid,  together  with  a  description  of  the 
same.  That  notice  of  the  hearing  of  objec- 
tions to  the  final  account  was  given  for  a 
certain  date  and  hour,  as  provided  by  law. 
That  neither  the  heirs  nor  the  widow  ap- 
peared, and  it  was  allowed  by  the  court 
(15)  That  at  the  time  of  the  purchase  of  the 
land  plaintiff  and  Mrs.  Whiting  had  reason 
to  believe  from  representations  made  by  the 
attorney  for  the  administrator  that  all  the 
steps  necessary  to  affect  a  lawful  sale  of 
the  land  had  been  taken.  That  all  the  pro- 
ceedings leading  up  to  the  sale  had  been 
regular  and  according  to  law,  and  that  they 
relied  upon  such  belief  and  representations, 
and  relied  upon  the  fact  that  neither  the 
heirs  nor  the  widow  made  any  objection 
to  the  sale  of  the  premises,  but,  in  fact 
remained  silent  with  respect  thereto.  (16) 
That  none  of  the  heirs,  receiving  such  dis- 
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trlbntire  ahare  of  the  pnrcbese  price,  has 
offered  to  return  the  same  or  any  part  there- 
of. (17)  That  applicant  and  Mrs.  Whiting 
have  paid  the  taxes  on  the  property  since 
the  execution  of  the  administrator's  deed. 
That  they  were  never  apprised  that  any  of 
the  defendants  claimed  any  interest  in  the 
land  until  they  were  served  with  summons 
in  the  case  of  Smith  v.  Whiting.  That  the 
defendants  never  attempted  to  assert  any 
claim  to  the  land  until  the  same  had  en- 
hanced greatly  In  value.  Q%at  plaintiff, 
relying  upon  the  silence  and  acquiescence  of 
defendants,  and  believing  his  title  to  be 
good,  entered  into  a  contract  on  or  about 
January  1,  1908,  for  the  sale  of  the  proper- 
ty. That,  unless  his  title  is  quieted,  he 
will  suffer  great  loss  and  damage.  That  re- 
lying upon  the  matters  aforesaid,  petition- 
er on  January  28,  1908,  purchased  from  Mrs. 
Whiting  her  Interest  In  the  land,  paying  her 
'therefor  the  sum  of  $3,200.  aS)  That  the 
widow  and  heirs  remained  silent  and  failed 
to  assert  their  claim  for  the  purpose  of  mis- 
leading petitioner  and  Mrs.  Whiting,  and, 
except  for  such  silence  and  acquiescence  and 
apparent  assent,  they  would  not  have  pur- 
chased the  land,  paid  the  taxes  or  entered 
Into  possession,  nor  would  petitioner  have 
purchased  her  Interest  from  Mrs.  Whiting, 
or  paid  her  any  consideration  therefor.  (19) 
The  same  matters  are  pleaded  as  an  estop- 
peL  (20)  It  is  alleged  that  $263.44  of  the 
claims  against  the  Smith  estate  were  for 
necessaries  furnished  the  family  of  deceased 
for  which  the  widow's  claim  in  the  estate  is 
liable.  A  decree  was  rendered  In  favor  of 
defendants,  and  plaintiff  appeals. 

B.  S.  Huntington,  of  Portland  (Huntington 
k  Wilson,  of  Portland,  on  the  brief),  for  ap- 
pellant. Thomas  Brown,  of  Salem  (Carson 
&  Brown,  of  Salem,  on  the  brief),  for  re- 
spondents. 

McBRIDB,  J.  (after  stating  the  facts  as 
above).  [1  ]  When  this  matter  was  before  the 
court  In  ejectment  (Smith  v.  Whiting,  55  Or. 
393,  106  Pac.  791),°  we  held  that  the  service 
of  citation  and  notice  was  jurisdictional,  and 
that,  unless  proved  by  the  proper  return  on 
file  in  the  county  court,  that  court  had  no 
jurisdiction  to  order  the  sale.  No  such  re- 
turn appearing  on- file  and  the  published  no- 
tice of  sale  required  defendants  to  appear  on 
the  last  day  of  publication,  we  held  that  the 
proceeding  was  wholly  void,  and  affirmed  the 
judgment  for  plaintiff  in  that  action.  While 
equity  may  relieve  against  the  defective  ex- 
ecution of  a  power  created  by  the  parties.  It 
Is  incapable  of  relieving  against  the  defective 
execution  of  a  power  Created  by  statute. 
Freeman,  Void  Jud.  Sales,  |  55;  Bright  ▼. 
Boyd,  1  Story,  486,  Fed.  Cas.  No.  1,875; 
Xoung  ▼.  Dowling,  15  111.  481,  485.  There- 
fore, If  the  sale  was  void  at  law,  by  reason 
of  want  of  jurisdiction  In  the  county  court 
to  order  It,  and  want  of  power  in  the  admin- 


istrator to  make  It,  It  is  equally  void  both  at 
law  and  in  equity.  Any  other  rule  would 
make  a  court  of  equity  a  legislative  body 
with  power  to  amend  the  statute  in  each 
particular  case  to  meet  supposed  hardships 
which  might  ensue  from  enforcement  of  the 
statute. 

[2]  It  does  not  follow,  however,  that  a  sale 
absolutely  void  In  law  may  be  ineffective  for 
every  purpose.  If  the  conduct  of  the  par- 
ties  was  such  as  to  lead  purchasers  to  be- 
lieve that  they  recognized  it  as  a  gennina 
sale,  and  to  Induce  them  to  purchase  wherft 
otherwise  they  would  not  have  purchased, 
or  if,  after  the  sale  has  been  made,  they, 
with  knowledge  of  the  facts,  accept  their 
proportion  of  the  money  obtained  by  the  pur- 
chase, an  estoppel  may  arise  which  may  be 
as  effective  in  equity  to  bar  their  right  as 
if  a  regular  valid  sale,  had  taken  place  in 
the  first  instance.  We  do  not  think  such  az^ 
estoppel  arises  from  mere  failure  to  appear 
and  contest  the  proceeding  in  the  county 
court  in  the  first  instance.  The  law  provides 
the  method  by  which  a  party  may  be  brought 
into  court,  and,  if  this  method  Is  not  fol- 
lowed, be  is  under  no  legal  or  moral  obliga- 
tion to  voluntarily  submit  himself  to  the 
Jurisdiction.  He  may  stay  out  of  court  and 
allow  the  moving  party  and  purchasers  un- 
der the  sale  to  proceed  at  their  peril.  The 
record  is  always  available  to  a  purchaser, 
and,  in  the  absence  of  any  affirmative  act 
by  the  heir  tending  to  mislead  the  purchaser, 
he  Is  not  cliargeable  with  constructive  fraud 
merely  because  he  does  not  seek  out  sucb 
purchaser  and  warn  him  of  defects  la  the 
proceedings.  The  heirs  and  widow  In  this 
case  did  nothing  to  mislead  the  plaintiff  and 
his  copurcbaser.  They  simply  declined  to 
appear,  and  the  purchasers,  without  examin- 
ing the  record,  bought  the  property.  It  is 
true  that  they  paid  full  price  for  it,  and,  no 
doubt,  thought  the  sale  valid,  but  tlils  fact 
can  make  no  difference  as  to  the  validity  of 
the  sale. 

[$]  A  large  part  of  the  -money  received 
from  the  sale  was  used  to  p^y  the  debts  of 
the  estate,  which  were  a  charge  upon  the 
land,  and  in  equity  and  good  conscience  the 
defendants  should  not  recover  the  land  freed 
from  these  charges,  but,  as  a  condition  pre- 
cedent, they  should  be  required  to  repay  this 
amount,  together  with  the  lawful  interest 
from  the  date  of  the  administrator's  sale. 
Certain  of  the  heirs  accepted  their  distribu- 
tive sliare  of  the  estate  which  arose  wholly 
from  the  proceeds  of  this  sale  and  their  re- 
ceipts are  on  file  here. 

[4]  We  are  satisfied  from  the  testimony  la 
the  case,  particularly  that  of  B.  L.  Smith, 
who  was  administrator  of  the  estate  and  a 
brother  of  the  other  heirs,  that  those  who 
accepted  the  distributive  share  paid  them 
were  at  the  time  fully  aware  of  the  proceed- 
ings in  the  county  court  and  of  the  sale,  and 
were  fully  acquainted  with  their  rights  Ui 
the  matter,  and  they  are  thereby  estopped  to 
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qneetion  the  validity  of  tlie  sale.  Parsley  t. 
Hays,  IT  Iowa,  810;  Deford  t.  Mercer,  24 
Iowa,  118,  92  Am.  Dec.  460;  Mote  t.  Kleen, 
83  Neb.  585,  119  N.  W.  1125,  131  Am.  St 
Rep.  654.  As  to  these  heirs  the  decree 
should  be  reversed,  and  as  to  the  remaining 
parties  it  ahonld  be  affirmed,  subject  to  the 
repayment  of  their  proportion  of  the  par- 
chase  money  and  taxes  with  lawful  Interest 
thereon. 

li]  It  is  claimed  that  the  circait  court  is 
wltbioat  Jurisdiction  to  admeasure  dower,  but 
it  is  held  otherwise  in  Baer  v.  Balllngall,  37 
Or.  416,  61  Pac.  862. 

[I]  It  Is  claimed  tliat  the  curative  statute 
(section  T166,  L.  O.  L.)  bars  the  right  of  de- 
fendants in  this  case,  but  such  statute  is 
limited  in  its  operation  to  "irregularities, 
defects  or  informalities,"  and  it  is  evidently 
not  Intended  to  extend  to  sales  which  are  ab- 
solutely void,  and  such  has  been  the  holding 
of  this  court  (Mitchell  v.  Campbell,  19  Or. 
198,  24  Pac.  456 ;  McCuUoch  v.  Estes,  20  Or. 
349.  25  Paa  724 ;  Puller  v.  Hager,  47  Or.  242, 
S3  Pac.  782,  114  Am.  St  Rep.  916). 

The  decree  of  the  circuit  court  will  be 
modified  in  the  respects  indicated  in  this 
<Vinion,  and  neither  party  will  recover  costs 
in  this  court  The  costs  of  the  circuit  court 
will  stand  as  there  decreed. 


(O  Or.  31) 

KOPACIN  V.  CROWN-COLUMBIA  PULP  & 

PAPER  CO. 
(Supreme  Court  of  Oregon.     July  30,  1912.) 

1.  Masteb  and  Sebvant  (H  101,  102*)— Du- 
ties OF  Master. 

The  master  should  provide  his  servant 
with  reasonably  safe  tools,  appliances,  and 
place  in  which  to  work,  and  should  exercise 
reasonable  care  to  keep  them  in  a  reasonably 
safe  condition. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  135,  171,  174,  178-184, 
192;    Dec.  Dig.  |f  101,  102.*] 

2.  Mastkb  and  Sebvart   (|  286*)— Action 
roE  iHJxrBiES— Question  fob  Jubt. 

Where,  in  an  employe's  action  for  inju- 
ries from  being  thrown  against  a  paper  mil) 
machine  through  the  tiltmg  of  a  defective 
valking  plank,  the  evidence  was  conflicting  on 
the  circumstances  under  which  the  accident 
occurred,  the  question  of  defendant's  negli- 
gence was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  M  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  {  286.*] 

3.  Triai.  (i  139*)— Evidence— Question  fob 
Jubt. 

What  a  foreigner,  testifying  with  the  aid 
of  an  interpreter,  meant  by  his  broken  lan- 
guage, as  well  as  the  weight  thereof,  was  for 
the  jury. 

Pki.  Note.— For  other  cases,  see  Trial,  Cent 
IMf„H ""  - -      -      ■ 
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332,  333,  338-341,  366;    Dec.  Dig.  { 


4.  Master  and  Sebvant  (|  217*)— Assump- 
tion OF  Risk. 

Where  an  employ^  either  does  not  know 
the  circumstances,  or,  knowing  them,  does  not 
appreciate  the  risks,  and  ills  ignorance  or  non- 


appreciation  is  not  due  to  negligence  or  want 
of  due  care  by  him,  there  is  no  assumption  of 
risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  574-600;  Dec.  Dig.  i 
217.*] 

6.  Masteb  and  Servant  (|  289*)— Contbib- 
uiOBY  Neouoence — Question  fob  Juby. 
Where,  in  an  employe's  action  for  inju- 
ries from  t>eing  thrown  against  a  paper  mill 
machine  through  the  tiltmg  of  a  defective 
walking  board,  it  did  not  appear  that  the  de- 
fect was  80  obvious  that  he  could  not  have 
failed  to  appreciate  the  danger  of  walking 
upon  the  t>oard,  the  question  of  his  contribu- 
tory negligence  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i§  1089,  1090,  1092-1132; 
Dec.  Dig.  8  289.*] 

6.  Trial  ((  252*)— Instructions— Evidence. 

In  an  employe's  action  for  injuries  from 
a  paper  mill  machine,  against  which  he  was 
thrown  by  the  tilting  of  a  defective  walking 
board,  an  instruction  that  he  could  not  re- 
cover if  the  accident  arose  from  his  improper 
use  of  the  machine,  was  properly  refused, 
where  the  only  evidence  to  support  it  was  the 
mere  conjecture  of  a  doctor  as  to  what  plain- 
tiff, who  was  unable  to  speak  English,  meant 
by  certain  motions  made  with  his  uninjured 
hand  while  he  was  being  treated. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  tl  605,  69&-612;    Dec.  Dig.  {  262.*] 

7.  Trial  (5  260*)— iNSTBuonoRS— Requests. 

A  requested  instruction,  substantiallj  giv- 
en in  different  language  in  the  main  charge, 
is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  tf  651-659;   Dec  Dig.  i  260.*] 

Appeal  from  Circuit  Court,  Clackamas 
Ounty ;  J.  U.  Campbell,  Judge. 

Action  by  John  Kopacln  against  the 
Crown-Columbia  Pulp  &  Paper  Company,  a 
corporation.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

At  the  time  of  the  injury  compUlned  of, 
plaintitr  was  engaged  in  operating  a  "wet 
macliine"  for  defendant  in  its  paper  mill  at 
Oregon  City.  This  macliine  consists,  in  part, 
of  two  large  revolving  cylinders  or  rollers, 
between  which  the  pulp  passes  and  la  com- 
pressed. The  pulp  is  carried  t>etween  these 
rollers  by  means  of  a  felt  upon  which  It 
rests,  which  extends  the  full  width  of  th9 
cylinders.  Frequently  this  felt  wrinkles  or 
kinks,  and  8(wietimes  worlts  over  to  one  side 
of  the  rollers,  making  it  necessary  for  the 
operator  to  straighten  the  same  out.  A 
wheel  is  attached  to  the  machine,  to  l>e  used 
in  regulating  the  felt  By  turning  this,  the 
operator  can  make  the  felt  run  true.  The 
wheel  is  located  approximately  3  feet  back 
from  the  rollers,  6  feet  8%  inches  from  the 
front  of  the  machine  where  the  operator 
usually  stands,  and  about  6  feet  from  the 
floor,  upon  which  the  "wet  machine"  rests. 
When  the  machine  is  in  motion,  water  Is 
constantly  dripping  from  it  upon  the  floor. 
In  order  to  enable  the  operator  to  reach  the 
regulating  wheel  and  other  parts  of  tlie  ma- 
chine, the  defendant,  at  the  time  of  the  ac- 
cident, maintained  a  plank  about  9  feet  In 
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length,  1^  Inches  in  thickness,  10  Inches  In 
width  at  one  end  and  9  inches  at  the  other, 
which  extended  along  the  side  of  the  ma- 
chine. The  plank  formerly  rested  upon 
cleats,  2x4x10  inches,  which  were  nailed 
near  the  end  of  the  plank,  raising  the  top  of 
the  same  about  5  inches  above  the  floor. 
About  10  days  before  the  accident,  a  weight 
fell  upon  the  board  and  broke  oS  a  piece,  5 
inches  wide  at  the  narrow  end,  tapering  to 
a  point  14  inches  in  length,  from  one  cor- 
ner, and  tore  the  cleat  off  at  the  same  end. 
Herman  Shercenger,  an  employ^  who  operat- 
ed the  machine  .during  the  night  shift,  turn- 
ed the  board  with  the  broken  end  back  from 
where  the  operator  usually  stood,  and  placed 
the  cleat  flatways  and  lengthwise  under  the 
remaining  part  of  the  end  of  the  board,  thus 
giving  that  end  a  bearing  on  one  side  4  inch- 
es wide.  The  board  remained  in  this  condi- 
tion until ,  after  the  accident,  when  It  was 
repaired  by  order  of  the  superintendent  of 
the  company,  and  another  board  placed  at 
the  side,  both  nailed  to  longer  cleats. 

Plaintiff  avers  that  on  May  5,  1910,  the 
board  was  elevated  a  short  distance  above 
the  floor,  lying  loosely  on  certain  supports ; 
that  defendant  negligently  allowed  the  same 
to  become  broken  and  split,  so  that  when 
plaintiff  stepped  thereon  the  board  sprang, 
throwing  him  in  such  a  position  as  to  place 
his  left  hand  in  connection  with  the  wet 
machine,  thereby  lacerating  the  hand,  entire- 
ly cutting  off  the  third  and  fourth  fingers, 
and  a  part  of  the  second;  that  the  board 
was  placed  where  It  could  not  be  seen  plain- 
ly, and  that  plaintiff  knew  nothing  about  the 
dangerous  condition  of  the  same;  that  de- 
fendant knew,  or  with  reasonable  diligence 
might  have  known,  of  the  unsafe  condition 
of  the  board;  that  the  plaintiff  is  perma- 
nently injured  by  the  lacerations  and  the 
loss  of  the  above-mentloned'flngers. 

Defendant  answered,  denying  the  main  al- 
legations of  the  complaint,  and  asserting  that 
the  machine  and  the  appliances  around  the 
same  were  kept  in  a  reasonably  safe  condi- 
tion ;  and  that  the  accident  happened  on  ac- 
count of  the  carelessness  and  negligence  of 
plaintiff.  Issue  was  Joined  by  the  reply. 
The  cause  was  tried  before  a  Jury,  and  a 
verdict  returned  in  favor  of  plaintiff  for 
$1,999. 

S.  O.  Spencer,  of  Portland  (Wilbur,  Spen- 
cer &  Dibble,  of  Portland,  on  the  brief),  for 
appellant.  LIvy  Stipp  and  Wm.  M.  Stone, 
both  of  Oregon  City  (Geo.  C.  Brownell,  of 
Oregon  City,  on  the  brief),  for  respondent. 

BEAN,  J.  (after  stating  the  facts  as  above). 
At  the  conclusion  of  plaintiff's  evidence, 
counsel  for  defendant  asked  for  a  nonsuit, 
which  was  denied,  and  also  requested  a  di- 
rected verdict  for  defendant.  The  rulings 
of  the  court  upon  these  points  are  assigned 
as  error.  It  was  the  duty  of  plaintiff,  as  op- 
erator of  the  machine,  to  cut  off  the  pulp 


or  sulphite,  and  to  regulate  the  felt  when 
necessary..  At  the  time  of  the  accident, 
plaintiff  had  been  working  for  defendant 
about  a  month,  operating  the  machine.  He 
claimed  that  he  stepped  upon  the  board  in 
the  usual  maimer,  about  two  feet  toward 
the  middle,  for  the  purpose  of  reaching  the 
wheel  to  regulate  the  felt.  The  board  "rais- 
ed up  slightly,"  "swung  around  slightly." 
and  "slipped-  slightly  over,"  causing  him 
to  be  thrown  suddenly  forward.  At  the 
same  time  he  grabbed  for  the  wheel,  and 
tried  to  catch  himself  with  his  left  hand; 
but  It  caught  in  the  rollers,  and  the  third 
and  fourth  fingers  were  completely  severed, 
part  of  the  second  finger  was  taken  off,  and 
his  hand  was  badly  mangled.  Plaintiff 
states  that  he  stepped  tx)ward  the  middle  of 
the  board;  but  how  far  he  does  not  know. 
It  appears  that  the  room  was  so  dark  that 
the  photographer  had  to  turn  on  the  electric 
lights,'  in  order  to  take  the  picture  of  the 
machine.  Other  witnesses  testified  that  they 
used  the  board,  while  In  the  same  condition, 
before  and  after  the  accident,  and  that  it 
did  not  tip  with  them.  Plaintiff,  who  Is  a 
foreigner,  states  that  at  one  time  the  broken 
end  of  the  plank  would  be  at  one  end  of  the 
machine,  and  at  another  time  at  the  other 
end;  that  he  does  not  recollect  how  It  was 
situated  when  the  accident  occurred. 

[1]  It  is  the  duty  of  the  master  to  provide 
his  servant  with  a  reasonably  safe  place  to 
work  in,  reasonably  safe  tools  and  applianc- 
es to  work  with,  and  to  exercise  reasonable 
care  and  diligence  to  keep  them  in  that  con- 
dition. Duntley  v.  Inman,  42  Or.  334,  340, 
70  Pac.  529.  59  L.  R.  A.  785. 

[2]  There  is  no  controversy  as  to  the  con- 
dition of  the  plank  which  defendant  furnish- 
ed plaintiff  for  use  while  working  around 
the  machine.  It  is  contended  by  defendant's 
counsel  that  there  is  no  evidence  showing 
negligence  on  the  part  of  defendant;  and 
that  the  broken  board  had  nothing  whatever 
to  do  with  the  accident.  From  the  evidence, 
we  think  that  this  was  a  question  for  the  de- 
termination of  the  Jury.  The  board  was  of- 
fered in  evidence,  and  is  an  exhibit  in  the 
case.  From  an  inspection  thereof,  and  ap- 
plying natural  laws,  the  Jury  could  have  rea- 
sonably believed  that  Kopadn  stepped  on  the 
side  of  the  board  opposite  the  cleat,  and 
that,  the  plank  and  floor  being  wet  and 
slippery,  the  former  tipped,  owing  to  the 
defect,  and  served  aa  a  trap,  and  threw  him 
forward  against  the  machine.  There  Is  evi- 
dence tending  to  show  tills.  To  be  plain,  it 
is  difBcult  to  understand  bow  one  could. step 
on  the  side  of  the  board,  which  is  unsupport- 
ed at  one  end  and  near  the  middle,  vrlthout 
its  tipping.  Kopacin,  in  his  evidence,  says 
that  the  board  raised  up,  swung  around,  and 
slightly  slipped-  The  circumstances,  as  de- 
tailed by  the  evidence,  tend  to  indicate  the 
manner  in  which  the  plank  moved,  and  the 
proximate  cause  of  the  accident. 

[3]  It  was  necessary  for  tlie  testimony  of 
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Kopacin  to  be  Interpreted;  and  It  was  pe- 
culiarly for  tbe  Jury  to  decide  what  plaintiff 
mmnt  by  bis  somewhat  broken  language,  as 
well  as  the  weight  and  value  of  the  same 
after  it  was  translated.  Tbe  jury  evident- 
ly understood  from  Kopacin  and  the  witness- 
es that,  on  account  of  the  comer  of  the 
board  being  split  off,  tbe  cleat  brolcen  off 
and  placed  lengthwise,  so  that  it  tipped  eas- 
ily, like  a  long  table  with  only  three  legs — 
something  like  this: 


1^ 

—the  board  was  in  a  dangerous  condition, 
and  was  the  proximate  cause  of  plaintiff's 
fall  and  Injury.  The  evidence  on  the  part 
of  defendant  tends  to  show  a  different  state 
of  facts.  This  conflict,  however,  is  settled 
by  the  verdict  of  the  jury. 

Where  there  is  no  proof  of  any  fact  by 
which  the  defendant's  conduct  may  be  ascer- 
tained, there  is  nothing  for  the  jury.  The 
mere  proof  of  an  accident,  therefore,  ordina- 
rily raises  no  presumption  of  negligence;  but, 
where  It  Is  accompanied  by  proof  of  facts 
and  circumstances  from  which  an  inference 
of  negligence  may  or  may' not  be  drawn,  the 
case  cannot  be  determined  by  the  court  as 
a  matter  of  law,  but  must  be  submitted  to 
the  jury.  Galvin  t.  Brown  &  McCabe,  53  Or. 
508,  608,  101  Pac.  671;  Gcldard  v.  Marshall, 
43  Or.  438,  73  Pac.  330. 

[4]  The  defendant  contends  that  the  con- 
dition of  the  board  was  known  to  plaintiff, 
and  that  the  latter  assumed  the  risk,  and 
that  he  was  guilty  of  contributory  negll- 
gaice.  The  doctrine  of  assumption  of  risk  Is 
wholly  dependent  upon  the  servant's  knowl- 
edge, actual  or  constructive,  of  the  dangers 
incident  to  his  employment.  Where  he 
knows,  or  in  the  exercise  of  reasonable  and 
ordinary  care  should  know,  the  risks  to 
wtdch  he  is  exposed,  he  will,  as  a  rule,  be 
held  to  have  assumed  them;  but,  where  he 
either  does  not  know,  or  knowing,  does  not 
appreciate  such  risks,  and  his  Ignorance  or 
nonappreclatlon  is  tiot  due  to  negligence  or 
want  of  due  care  on  his  part,  there  is  no  as- 
sumption of  risk.  Mlllen  v.  Pacific  Bridge 
Co.,  51  Or.  538,  549,  95  Pac.  196,  and  other 
authorities  there  cited.  There  is  a  differ- 
ence between  knowledge  of  the  surrounding 
circumstances  and  appreciation  of  risk. 
Roth  v.  Northern  Pac.  Lbr.  Co.,  18  Or.  205, 
22  Pac.  842.  A  servant  knowing  the  facts 
may  be  utterly  ignorant  of  the  risk.  Clarke 
V.  Holmes,  7  Hurl.  &  N.  Rep.  937. 

[5]  It  cannot  be  said,  as  a  matter  of  law, 
that  the  circumstances  of  this  case  show 
conclusively  that  the  danger  and  risk  of  the 
plank  tilting,  with  a  man's  weight  thereon, 
was  so  obvious  to  an  ordinary  person  that  it 
would,  in  the  performance  of  duties  requir- 
ed in  operating  the  machine,  appeal  to  his 
senses,  so  that  he  would  appreciate  such  dan- 
ger.    Millen  y.  Pacific  Bridge   Co.,  supra; 


Johnston  v.  -O.  S.  ET.  By.'  Co.,  23  Or.  94,  31 
Pac  283. 

At  the  time  of  the  accident,  the  plaintiff 
was  engaged  in  adjusting  the  felt,  which  had 
worked  out  of  place.  This  naturally  requir- 
ed haste  and  attention.  He  Is  not  conclusive- 
ly presumed  to  harve  had  constantly  In  mind 
the  particular  danger  incident  to  this  act. 
The  care  and  attention  required  by  an  em- 
ployfi,  while  working  about  dangerous  ma- 
chinery, may  depend  upon  the  facts  of  the 
particular  case.  Whether  the  circumstances 
were  such  as  to  excuse  him  frotp  that  de- 
gree of  care  and  thoughtfulneas  which  a 
prudent  man  will  ordinarily  exercise  under 
usual  conditions,  and  whether,  in  such  a 
case,  tlie  injured  party  was  guilty  of  con- 
tributory negligence,  are  questions  of  fact  for 
the  Jury.  Magone  v.  Portland  Mfg.  Co.,  51 
Or.  21,  28,  93  Pac.  450;  Carroll  v.  Grande 
Ronde  Elec.  Co.,  47  Or.  424,  436,  84  Pac.  389, 
6  L.  R.  A.  (N.  S.)  290. 

The  language  of  this  court,  in  Viohl  t. 
North  Pac.  Lumber  Co.,  46  Or.  297,  at  page 
.301,  80  Pac.  112,  at  page  114,  is  as  follows: 
"Mere  knowledge  of  the  danger  .is  not  con- 
clusive of  negligence  In  falling  to  avoid  it 
A  servant's  knowledge  and  his  voluntary  ex- 
posure to  the  danger  are  probative  facts  from 
which  the  ultimate  fact  of  negligence  must 
be  determined;  but  they  are  not  conclusive. 
That  the  servant  exposed  himself  to  dangers 
which  could  have  been  avoided  imports  neg- 
ligence only  when  they  were  of  such  a  char- 
acter that  a  man  of  ordinary  prudence  and 
caution  would  have  refused  to  have  incurred- 
them  in  the  performance  of  his  duties;  and 
these  are  ordinarily  questions  of  fact,  and 
not  of  law."  See  Hill  v.  Saugested,  53  Or. 
178.  184,  98  Pac.  524,  22  L.  R.  A  (N.  S.)  634. 

The  main  questions  in  the  case  are:  Did 
the  company  provide  plaintiff  with  a  reason- 
ably safe  place  In  which  to  work?  And  was 
the  board  in  a  reasonably  safe  condition  to 
be  used  for  the  purpose  designed  by  defend- 
ant? It  appears  that  the  board  bad  been  in 
use  for  three  years;  that  it  had  been  broken 
and  one  cleat  disarranged  for  10  days  prior 
to  the  accident.  The  jury  might  fairly  have 
believed  that  the  managers  of  the  company 
knew,  or  with  reasonable  diligence  could 
have  known,  of  the  dangerous  condition  of 
the  same,  and,  in  the  exercise  of  such  dili- 
gence and  care,  would  have  repaired  the 
plank;  that  the  board,  in  Its  broken  condi- 
tion, was  not  reasonably  safe  for  Kopacin 
to  walk  upon  In  regulating  and  operating 
the  machine. 

[(]  Defendant  assigns  as  error  the  refusal 
of  the  circuit  court  to  give  the  following  in- 
structions, requested  by  defendant's  counsel: 
"If  you  find  from  tbe  evidence  that  the  plain- 
tiff, while  attempting  to  adjust  the  felt  on 
defendant's  wet  machine,  failed  to  use  the 
wheel  or  attachment  on  defendant's  machine 
for  use  In  regulating  the  felt,  and  instead 
thereof  he  was  attempting  to  adjust  the  felt 
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by  taking  hold  of  the  same,  or  some  part 
thereof,  with  bla  hand,  and  while  the  rollers 
of  the  machine  were  in  motion,  and  that  In 
so  doing,  and  In  failing  to  use  the  wheel  pro- 
vided for  that  purpose,  he  failed  to  exercise 
reasonable  and  ordinary  care  for  his  own 
safety,  and  that  such  failure  on  his  part 
contributed  to  the  accident,  your  verdict 
should  be  for  the  defendant."  This  instruc- 
tion was  requested  upon  the  basis  of  the 
testimony  of  the  company's  physician,  which 
was  to  the  etfect  that,  after  the  plaintifTs 
hand  was  Injured,  while  he  was  being  treat- 
ed, he  made  motions  with  his  other  band, 
which  the  doctor  construed  to  mean  that  he 
was  adjusting  the  felt  with  his  hands,  with- 
out using  the  regulating  wheel.  This  amounts 
to  a  mere  conjecture.  There  la  no  substan- 
tial evidence  upon  which  to  base  such  an  in- 
struction, and  we  think  the  same  is  not  ap- 
plicable. 

[7]  pounsel  for  defendant  also  assigns  as 
error  the  refusal  of  the  court  to  Instruct 
the  Jury  as  requested,  to  the  effect  that  if 
they  found  from  the  evidence  that  the  con- 
dition of  the  board  did  not  cause  the  same  to 
slip  at  the  time  of  the  accident,  and  was  not 
the  proximate  cause  of  such  accident,  their 
verdict  should  be  for  defendant  The  Court 
in  its  Instructions  plainly  called  the  atten- 
tion of  the  Jury  to  the  negligence  alleged 
in  the  complaint,  to  wit,  that  the  defendant 
negligently  allowed  a  certain  board,  used 
by  plaintMf  In  his  work,  to  become  broken 
and  split,  so  that  when  plaintiff  stepped  up- 
on the  same  it  tilted  and  sprung  and  caused 
the  accident  The  court  directed  the  Jury  to 
confine  their  deliberations  to  the  particular 
negligence  alleged  with  reference  to  the 
board,  and  instructed  them  .that  they  could 
not  find  in  favor  of  plaintiff,  unless  they 
found  that  the  defendant  was  negligent  in 
the  particular  respect  charged;  and  that  this 
negligence  caused  the  accident.  We  think 
the  requested  instruction  was  substantially 
given  In  different  language  in  the  charge  oC 
the  court,  and  that  the  cause  was  properly 
submitted  to  the  Jury. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  lower  court  is  afilrmed. 


m  Or.  1) 

HAHN  V.  ASTORIA  NAT.  BANK  et  al. 
(Supreme  Court  of  Oregon.     July  23,  1912.) 

Apfbai.  and  Ebbob  (i  346*)— Time  roB  Ap- 

PEAi<— Decbeb  in  Equity. 

Under  L.  O.  L.  |  549,  authorizing  appeal 
by  any  party  to  a  judgment  or  decree,  and 
section  550,  prescribing  the  manner  of  taking 
and  perfecting  the  appeal,  without  distinction 
as  between  judgments  and  decrees,  appeal  from 
a  decree  as  from  a  Judgment  must  be  within 
six  months  of  entry  thereof,  notwithstanding 
motion  to  vacate  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1891,  1894;  Dec.  Dig. 
{  346.*] 


Appeal  from  Circuit  Court,  Clatsop  Coun- 
ty; James  U.  Campbell,  Judge. 

Suit  by  John  Habn  against  the  Astoria 
National  Bank  and  another.  From  a  decree 
for  defendants,  plaintiff  appeals.    Dismissed. 

William  C.  Bristol,  of  Portland,  for  ap- 
pellant. O.  0.  Fulton,  of  Astoria,  for  re- 
spondents. 

BEAN,  J.  This  Is  a  motion  to  dismiss  an 
appeal  for  the  reason  that  the  same  was  not 
taken  within  six  months  from  the  entry  of 
the  decree  appealed  from.  L.  O.  L.  (  550. 
subd.  5.  For  a  full  statement  of  the  case, 
see  Hahn  v.  Astoria  National  Bank,  114  Pac. 
1134. 

Counsel  for  plaintiff  contends  that  the  time 
for  taking  the  appeal  began  to  run  from  the 
date  of  the  denial  of  the  motion  to  set  aside 
the  decree.  This  motion  was  filed  seven 
days  after  the  entry  of  the  decree,  but  was 
not  acted  upon  until  more  than  ten  month.<< 
thereafter.  Counsel  for  defendants.  In  sup- 
port of  their  motion,  cite  and  rely  upon 
Macartney  v.  Shlpherd,  117  Pac  814,  and 
Gearin  v.  Portland  By.  L.  &  P.  Co.,  124  Pac. 
266,  decided  June  11,  1912.  In  both  of  these 
cases  it  was  held  that  the  six  mouths  time 
for  taking  an  appeal  began  to  run  from  the 
date  of  the  entry  of  the  Judgment  All 
questions  Involved  in  the  case  at  bar  arc 
fully  discussed  by  Mr.  Justice  Burnett  In 
the  opinions  in  the  above  cases.  The  rea- 
soning therein  applies  with  even  greater 
force  to  this  suit,  and  the  question  is  a  set- 
tled one.  It  is,  however,  now  contended  that 
a  different  rule  should  be  applied  upon  an 
appeal  from. a  decree  in  an  equity  suit  from 
that  upon  an  appeal  in  an  action  at  law. 

Section  649,  I*  O.  L.,  provides  that  "any 
party  to>a  Judgment  or  decree  other  than  a 
Judgment  or  decree  given  by  confession,  or 
for  want  of  an  answer,  may  appeal  there- 
from." Section  650,  L.  O.  L.,  prescribes  the 
manner  of  taking  and  perfecting  the  appeal. 
The  application  thereof  Is  the  same,  whether 
appealing  from  a  decree,  or  from  a  Judg- 
ment in  an  action  at  law. 

The  motion  to  dismiss  this  appeal  is  there- 
fore allowed. 


m  Or.  90) 
DIAMOND  ROLLER  MILLS  v.  MOODY. 
(Supreme  Court  of  Oregon.     July  23,  1912.) 
Wabehousemen  (I  26*)— DeliveetbtWahe- 

BOUSEUAN  —  WbONG#TJI.      DeLIVEBT  —  DAM- 
AGES. 

Where  a  warehouseman,  receiving  wheat 
under  an  agreement  to  keep  it  until  called  for 
by  a  miller  who  had  purchased  the  same  for 
his  mill,  made  a  delivery  without  demand  from 
the  miller  and  at  a  time  the  mill  was  i>eing 
repaired,  the  warehouseman  was  liable  for  the 
damages  occasioned  by  his  failure  to  keep  the 
wheat  until  called  for,  but  he  was  not  re- 
sponsible for  expenses  incurred  by  the  miller 
in  unloading  the  cars,  in  the  absence  of  any- 
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tUng  to  show  that  the  warehouseman  was  re- 
quired to  unload. 

[Eld.  Note. — For  other  cases,  see  Warehouse- 
men, Cent  Dig.  Si  38-47:   Dec.  Dig.  t  25.*] 

Appeal  from  Circuit  Conrt,  Wasco  County, 
W.  L.  Bradshaw,  Judge. 

Action  by  the  Diamond  Roller  Mills  against 
M.  A.  Moody.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Reversed  and  re- 
manded. 

This  Is  an  action  to  recover  money.  The 
complaint  charges,  In  effect,  that  the  Dia- 
mond Roller  Mills  Is  a  corporation;  that 
the  defendant  M.  A.  Moody,  at  all  the  times 
stated,  was  operating  on  the  line  of  the 
Great  Southern  Railway  at  Boyd  and  at 
Rice's  Station  public  warehouses;  that  be- 
tween September  7,  1908,  and  October  3d  of 
that  year,  the  plaintiff  had  on  storage  In 
theae  warehouses  a  qnantlty  of  wheat  which 
It  had  purchased  from  persons  who  had  de- 
posited the  grain  "subject  to  be  shipped  at 
the  order  of  the  owner  thereof,  but  not  oth- 
erwise"; that  between  such  dates  the  de- 
fendant without  any  order  therefor,  in  the 
absence  of  the  return  of  any  warehouse  re- 
ceipt, and  against  plaintiff's  protest  wrong- 
fully loaded  on  cars  of  such  railway  wheat 
and  unlawfully  shipped  It  to  the  plaintiff 
at  The  Dalles,  Dr.,  whereby  the  grain  ar- 
rived at  a  time  whea  plaintiff  was  unable 
to  unload  it,  and  was  compelled  to  leave  it 
on  the  cars  until  the  demurrage  amounted 
to  $111,  which  sum  plaintiff  was  obliged  to 
pay  the  railway  company  in  order  to  obtain 
the  wheat;  "that,  in  addition  thereto,  the 
plaintiff  WBS  compelled  to  employ  extra  men 
to  vnload  said  cars  at  the  time  when  the 
same  was  received,  but  which  the  plaintiff 
would  not  have  been  required  to  have  em- 
ployed but  for  said  wrongful  act  of  the  de- 
fendant in  shipping  the  same  against  the 
wish  and  without  the  order  of  said  plaintiff, 
as  aforesala,"  and  that  plaintiff  was  also  ob- 
liged to  expend  $19.20  for  electric  power  used 
in  unloading  and  storing  the  wheat  which 
■urn  it  would  not  have  been  compelled  to  in- 
cnr  but  for  the  wrongful  shipment  at  a  time 
when  plaintiff  did  not  have  its  elevators  in 
use  or  its  mill  in  operation.  Judgment  was 
demanded  for  the  sum  of  $184.20. 

The  answer  admitted  that  plaintiff  was  a 
corporation;  that  at  the  times  and  places 
stated  in  the  complaint  the  defendant  op' 
erated  pnbllc  warehouses;  that  plaintiff  had 
on  deposit  therein  wheat  purchased  from 
persons  who  had  stored  it  to  be  delivered 
pnrsnant  to  their  orders;  that  defendant 
shipped  the  wheat  to  plaintiff,  but  denied 
that  sncta  shipment  was  wrongflil  or  nnlaw- 
fnL  All  other  allegations  of  the  complaint 
were  denied.  For  a  further  defense  and  by 
way  of  counterclaim  it  was  averred  that  de- 
fendant had  the  right  at  any  time  to  ter- 
minate the  bailment  and  redeliver  the  wheat; 


that,  acting  upon  such  authority,  he  shipped 
the  grain  to  plaintiff,  which  accepted  and 
received  it  and  that  the  loading  and  ship- 
ping thereof  was  reasonably  worth  50  cents 
per  ton,  aggregating  $340.73,  no  part  of 
which  had  been  .paid  and  for  v«|hlch  sum 
Judgment  was  demanded.  The  reply  put  in 
Issue  the  allegations  of  new  matter  in  the 
answer,  and,  the  cause  having  been  tried,  a 
verdict  was  returned  for  plaintiff  in  the  sum 
of  $106.20,  and.  Judgment  having  been  ren- 
dered thereon,  the  defendant  appeals. 

John  M.  Pipes,  of  Portland  (W.  H.  Wllsoa 
of  Portland,  on  the  bri^,  for  appellant. 
r.  W.  Wilson,  of  Portland  (Bennett  &  Sin- 
nott,  on  the  brief),  for  respondent. 

MOORE,  J.  (after  staling  the  facts  as 
above).  [1]  The  bill  of  exceptions  shows  that 
the  plaintiff  owns  floor  mills,  located  at  The 
Ualles,  and,  in  order  to  keep  them  in  opera- 
tion, it  purchased  from  various  persons 
quantities  of  wheat  which  they  had  stored  in 
the  defendant's  warehouses  at  Boyd  and  at 
Rice's  Station  on  the  line  of  the  Great  South- 
em  Railway.  To  each  of  such  depositors 
the  defendant  issued  a  warehouse  receipt,  of 
which  the  following  is  a  copy,  in  blank,  to 

wit:  "No. .    Original.    Station, 

Oregon  191-.     Received  for  storage 

from  sacks  of  wheat,  oats,  barley. 


gross  weight 


lbs.,  which  amount,  kind 


and  grade  of  grain  will  be  delivered  to  his 
order  on  return  of  this  receipt  any  (and) 
payment  of  storage  and  hauling  cliarges,  and 
repayment  of  advance  with  Interest.  Loss 
or  damage  from  fire  or  unavoidable  casual- 
ties at  owner's  risk.  Grade .  Condi- 
tion   .    ."     Without  the  return 

of  any  of  these  receipts  and  against  plain- 
tifTs  consent  the  defendant  loaded  and  ship- 
ped 13  cars  of  wheat  which  arrived  at  The 
Dalles  September  7,  1908,  when  plaintiff's 
mills  were  being  repaired,  and  in  conse- 
quence of  the  work  of  restoration  the  grain 
could  not  then  be  stored  in  its  elevators,  but 
was  allowed  to  remain  on  the  cars  until  a 
demurrage  of  $111  was  due  the  railway  com- 
pany and  had  to  be  paid  before  the  wheat 
would  be  delivered.'  Thereafter  the  defend- 
ant loaded  and  shipped  to  plaintiff  in  the 
same  manner  12  other  car  loads  of  wheat, 
but,  the  mills  having  been  repaired  In  the 
meantime,  no  delay  wias  experienced  in  un- 
loading the  grain.  James  Snipes,  the  plain- 
tiff's general  manager,  was  interrogated  by 
its  counsel  respecting  the  charge  for  extra 
labor,  as  set  forth  in  the  complaint  An  ob- 
jection to  the  Inquiry  on  the  ground  that  It 
was  not  within  the  pleadings  and  was  incom- 
petent, irrelevant,  and  immaterial  having 
been  overruled  and  an  exception  allowed,  the 
witness  stated  in  substance  that  in  order  to 
repair  the  mills  and  put  them  In  operation  as 
soon  as  possible,  so  as  to  unload  the  wheat 
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without  further  delay,  all  the  regular  em- 
iPloySs  were  put  at  work  in  making  the  nec- 
essary restoration,  and  he  was  compelled  to 
engage  three  extra  men  at  $2.25  per  day  to 
whom  was  paid  $54  for  unloading  and  stor- 
ing the  wheat  in  plaintUTB  elevators  and 
mills. 

Assuming  without  deciding  that  the  de- 
fendant bad  no  authority  to  terminate  the 
bailment  at  pleasure  as  is  alleged  In  the 
answer,  and  for  that  reason  if  he  shipped 
and  delivered,  to  the  person  lawfully  entitled 
thereto,  wheat  without  his  order  evidenced 
by  a  return  of  the  warehouse  receipt,  a  lia- 
bility would  arise  for  all  damages  that  would 
necessarily  result  from  a  breach  of  the  agree- 
ment to  keep  the  grain  until  called  for,  we 
do  not  see  how  the  defendant  would  be  re- 
sponsible for  any  expense  Incurred  in  un- 
loading the  cars.  The  warehouse  receipt 
does  not  contain  any  provision  to  that  ef- 
fect, nor  does  the  complaint  state  any  fact 
from  which  such  a  chargie  could  legitimately 
result  Keeping  all  the  regular  employes  at 
work  In  making  the  necessary  repairs  to  the 
mill,  in  order  to  put  it  in  proper  condition 
for  operation  as  soon  as  possible,  and  em- 
ploying extra  men  to  unload  the  cars,  may 
have  diminished  the  demurrage  which  could 
have  been  collected.  Such  decrease  of  out- 
lay is  not  a  sufficient  justification  for  impos- 
ing upon  the  defendant  the  expense  incurred 
in  discharging  the  wheat,  in  the  absence  of 
a  contract  requiring  a  performance  of  that 
service  by-  bim.  It  was  incumbent  upon 
plaintiff  to  minimize  as  much  as  possible 
the  damages  which  it  might  sustain  by  rea- 
son of  the  alleged  wrongful  shipment  of  the 
grain.  Wheat  is  a  commodity  which  at  the 
time  of  year  specified  herein  could  nave  been 
procured  in  any  amount  in  the  open  market 
in  Oregon,  and.  If  the  mills  were  not  then 
in  a  proper  condition  to  receive  the  grain 
when  it  arrived,  it  would  seem  that  plaiutliT 
could  have  sold  the  wheat  for  the  then  cur- 
rent price,  thereby  possibly  avoiding  all  de- 
murrage, and  could  thereafter  have  purchas- 
ed other  wheat  of  the  same  quality  and  of 
equal  quantity  at  a  time  when  the  grain 
could  have  been  received  and  stored  in  its 
elevators,  and  thereupon  charged  and  re- 
covered from  the  defendant  the  damages 
thus  sustained.  But,  however  this  may  be, 
it  is  impossible  to  see  how  the  defendant  was 
liable  for  the  employment  of  extra  laborers 
engaged  to  unload  the  wheat  when  that  duty 
devolved  upon  the  plaintiff.  The  same  may 
be  said  also  with  respect  to  the  outlay  for 
electric  power  used  to  unload  and  store  the; 
grain. 

Believing  that  an  error  was  committed  in 
admitting  the  testimony  bo  objected  to,  the 
judgment  must  be  reversed,  and,  as  the  bill 
of  exceptions  does  not  purport  to  contain  ail 
the  evidence  given  in  the  lower  court,  the 
cause  is  remanded  for  a  n«w  trial. 


((i2  Or.  B30) 

McAllister  ▼.  American  hospital, 

ASS'N   et  al. 
(Supreme  Court  of  Oregon.     July  23,  1912.) 

1.  corpobations  (j  99*)  —  stockiloldebs  — 
Promotebs'  Shares — Riqbts  as  to  Cred- 
itors. 

The  voting  of  shares  of  stock  to  the  pro- 
moter of  a  corporation  as  a  gratuity  is  l>e- 
yond  the  power  of  its  directors. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  §§  444-446;   Dec.  Dig.  i  99.*] 

2.  COBPOBATIONS     (S    232*)— SUBSCHIPTIOH    TO 

Stocio— Pbomotebs'    SaascBiPTioN— Liabjul- 

ITT  of  Subsequent  Holder. 

Where  the  promoter  of  a  corporation  sub- 
scribed for  a  certain  number  of  its  shares,  but 
did  not  pay  anything  therefor,  he  was  liable 
to  pay  the  entire  par  value  to  the  corpora- 
tion, and  successive  owners  of  such  stock  were 
also  liable  for  Its  unpaid  par  value. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Diff.  Sf  879,  880,  883,  884,  987; 
Dec  Dig.  S  232.*] 

3.  cobfobations  ({  244*)  <—  st0ckh0i.dkbs' 
Liability  fob  Unpaid  Subscriptions— Le- 
gal Holders. 

Only  the  legal  holder  of  stock  is  liable 
for  an  unpaid  portion  of  the  subscription 
price,  so  that  a  person  who  took  the  equitable 
title  of  shares  as  indemnity  for  liability  upon 
the  corporation's  note  to  a  bank  did  not  there- 
by become  liable  on  the  stock  either  to  the 
corporation  or  to  its  creditors  as  owner. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  §§  960-977 ;  Dec.  Dig.  8  244.*] 

4.  Corporations  (§  232*)  —  Subscriptions 
to  Stock— Requisites  of  Contract— "Sub- 
scriber." 

Though  persons  securing  shares  of  stock 
in  a  corporation  at  a  price  less  than  par  ex- 
pressly contract  that  their  liability  shall  be 
limited  to  the  price  paid,  and  do  not  formally 
subscribe  to  the  stock,  a  subscription  is  pre- 
sumed from  any  agreement  or  act  by  which 
the  stock  is  acquired  from  the  corporation, 
and  such  persons  are  subscribers  within  Const, 
art.  11,  I  3,  providing  that  stockholders  of  all 
corporations  shall  be  liable  for  an  indebtedness 
of  said  corporation  to  the  amount  of  their 
stock  subscribed  and  unpaid. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  {g  879,  880,  883,  884;  Dec. 
Dig.  {  232.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,   pp.  6732-6733.] 

5.  Corporations  ({  240*)  —  Liabilitt  of 
Stockholders— Knowledge   of  Cbbditob. 

A  creditor  who  dealt  with  a  corpora- 
tion with  knowledge  that  part  of  its  shares 
were  issued  for  less  than  par  value  could  not 
complain  that  the  transaction  was  a  fraud  up- 
on bim. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  $1  934-942,  1099-llOOH; 
Dec.  Dig.  i  240.*] 

6.  Corporations  (|  268*) —Liability  of 
Stockholders  —  Actions-  bt  Creditobb  — 
Evidence— Issues,  Proof,  and  Variance. 

In  an  action  by  a  creditor  of  an  alleged 
insolvent  corporation  against  certain  stock- 
holders to  collect  unpaid  balances  doe  on  stock 
sabscriptions,  evidence  that  the  plaintiff  dealt 
with  the  corporation  with  knowledge 'that  the 
stock  of  defendant  was  by  contract  nonassessa- 
ble was  properly  refused,  where  the  answer 
was  a  denial  of  the  transfer  of  certain  shares 
to  a  certain  defendant,  or  that  he  was  the 
holder  and  owner  thereof,  and  a  denial  that 
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the    other   defendants    subscribed    for   stock, 
bat  admitting  their  ownership  thereof. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  iS  1129,  1131,  1133-114T, 
2276;   Dec.  Dig.  |  268.*] 

Appeal  from  Circuit  Court,  Multnomttb 
County;  W.  N.  Gatens,  Judge. 

Action  by  E.  S.  J.  McAllister  against  the 
American  Hospital  Association  and  ottiers. 
From  a  judgment  for  defendants,  plaintiff 
appeals.     Reversed  and  rendered. 

Plaintiff  obtained  judgment  against  the 
.\merican  Hospital  Association,  a  corpora- 
tion, In  the  sum  of  $629.55,  and  brings  tbls 
suit  against- certain  stockholders  of  the  cor- 
poration, alleging  its  insolvency,  for  the  pur- 
pose of  collecting  from  them  the  amount  of 
the  jndgment  to  the  extent  of  their  unpaid 
stock  subscriptions. 

The  Hospital  Association  was  incorporated 
on  August  8,  1905,  with  a  capital  stock  of 
$2S,00O,  consisting  of  that  many  shares  of 
the  value  of  $1  each,  but  it  ceased  doing 
business  in  the  year  1907.  R.  H.  Jewell,  D. 
H.  Smith,  and  J.  V.  Creighton  executed  the 
articles  of  Incorporation,  and  on  the  same 
day  signed  the  following  statement,  which 
is  entered  in  the  book  In  which  are  recorded 
the  articles,  by-laws,  and  minutes  of  the 
stockholders'  and  directors'  meetings: 

""We,  the  undersigned,  do  hereby  subscribe 
for  shares  of  the  capital  stock  of  the  Ameri- 
can Hospital  Association  in  the  amount  and 
value  set  opposite  our  respective  names. 

Date.  Name  of  Sub-        Number  of  Value, 

scrllwr.  Shares. 

Aug.  8, 1905.    D.  H.  Smith.  10  80« 

Aug.  8, 1905.    J.  V.  Creighton.  10  80^ 

Aui.8!l905.    R.  H.  Jewell.        12,510  80(f." 

On  tlie  same  day,  after  the  election  of  the 
directors,  the  board  was  organized,  and, 
among  other  things,  it  was  ordered  "that  R. 
H.  Jewell  be  voted  15,000  shares  of  the  capi- 
tal stock  as  a  bonus  for  promoting,  organiz- 
ing, and  installing  the  system  for  handling 
the  business";  also  at  that  time  there  was 
issued  to  Jewell  certificate  No.  1  for  15,000 
shares  of  capital  stock  and  a  certificate  for 
1,500  shares  to  D.  H.  Smith  and  a  like  one 
to  J.  V.  Creighton,  as  transferred  from  Jew- 
ell, and  certiflcate  No.  1  was  canceled  and 
certificate  No.  4  was  issued  to  Jewell  for 
12,000  shares  as  the  remainder  of  the  shares 
as  evidenced  by  certificate  No.  1.  Certifi- 
cates No.  5  and  No.  6  were  issued  to  Creigh- 
ton and  Smith  for  the  amount  of  their  sub^ 
scriptions,  10  shares  each,  which  appear  in 
the  record  canceled  on  their  face  without 
transfer,  and  upon  which  evidently  no  pay- 
ments were  made.  The  corporation  was 
organized  and  the  business  conducted .  with- 
out any  payments  made  on  the  capital  stock 
until  November  16,  1905,  when  defendant 
Peters  purchased  from  the  corporation  1,000 
shares  for  the  agreed  price  of  $400.  Soon 
thereafter  Geo.  A.  Carney  purchased  1,000 
iibares.  Dr.  F.  S.  Smith  1,000  shares,  Geo.  A. 


Carney  and  his  son  500  shares  each,  and 
Marshall  1,000  shares  at  the  agreed  price  of 
40  cents  a  share.  Some  of  these  certificates 
were  not  issued  until  March  16,  1906,  at 
which  time  the  board  of  directors  ratified 
the  sales  and  ordered  the  Issuance  of  the 
certificates,  and,  in  effect,  authorized  the 
sale  of  stock  at  40  cents  a  share. 

It  is  admitted  in  the  pleadings  and  oral 
proof  that  defendant  Peters  is  the  owner  of 
2,000  shares,  having  succeeded  to  the  1,000 
shares  of  Geo.  A.  Carney,  though  it  does  not 
appear  from  the  record  that  they  were  re- 
issued to  him.  Of  these  12,000  shares  Issued 
to  Jewell,  5,000  shares  by  various  transfers 
came  into  the  hands  of  Dole  on  March  19, 
1906,  by  certificates  No.  24,  No.  26,  and  No. 
27,  which  were  ratified  by  the  stockholders 
at  a  regular  meeting.  On  March  27,  1906, 
Dole,  as  vice  president  and  manager  of  the 
corporation,  it  being  in  need  of  money  and 
evidently  without  credit.  Induced  Cohen  to 
sign  a  note  with  the  corporation  to  the  bank 
for  $2,000,  whiqh  the  latter  loaned  to  the 
former  on  the  credit  of  Cohen,  and  as  a  part 
of  the  arrangement  Dole  transferred  to 
Cohen  the  certificates  of  stock  numbered  24, 
25,  and  27,  representing  5,000  shares,  to  in- 
demnify him  against  his  liability  on  the 
note.  Cohen  afterwards  paid  about  $1,600 
on  the  note,  but  made  no  effort  to  enforce 
his  lien  upon  the  stock  except  that  on  May 
!41,  1906,  he  surrendered  to  the  company  cer- 
tiflcate No.  25,  which  was  for  1,000  shares 
and  had  certificate  No.  30  issued  to  him 
therefor.  Upon  the  trial  the  court  rendered 
a  decree  dismissing  the  suit,  and  plaintiff 
appeals. 

R.  F.  Peters,  of  Portland  (A.  E.  Clark  and 
St.  H.  Clark,  both  of  Portland,  on  the  brief), 
for  appellant  J.  T.  McKee,  of  Portland 
(Cake  &  Cake,  of  Portland,  on  the  brief),  ^  for 
respondents. 

EAKIN,  C.  J.  (after  stating  the  facts  as 
above).  [1]  The  voting  of  this  15,000  shares 
of  stock  to  Jewell,  although  referred  to  as  a 
bonus,  was,  in  fact,  a  gift,  and  exceeded  the 
amount  of  the  unsubscribed  stock.  This  act 
was  beyond  the  power  of  either  the  stock- 
holders or  directors,  at  least  as  against  the 
creditors  of  the  corporation.  The  promoters 
of  a  corporation  cannot  issue  to  themselves 
capital  stock  of  the  corporation  as  a  gratui- 
ty. The  capital  stock  represents  the  capital 
in  the  business,  stands  as  the  guaranty  to 
the  public  of  its  ability  to  meet  its  obliga- 
tions, and  Is  not  subject  to  disposal  at  the 
whim  of  the  promoters  or  directors.  It  is 
said  in  Macbeth  v.  Banfield,  45  Or.  553,  564,  78 
Pac.  693,  106  Am.  St  Rep.  670,  in  discussing 
the  liability  of  the  stockholder:  "His  liabil- 
ity is  to  the  full  amount  of  the  capital  stock 
subscribed.  •  ♦  •  The  obligation  is  to  pay 
in  money.  •  •  •  It  must  be  the  equiva- 
lent of  the  par  value  of  his  stock,    *    •    • 
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and  it  Is  a  natural  sequence  that,  if  stock 
liability  is  to  be  discharged  In  property,  the 
property  should  measure  up  to  a  money  val- 
ue. Such  is  no  doubt  the  plain  Intendment 
of  the  laws;  otherwise,  It  might  easily  be  so 
managed  that  stock  subscribers  would  be 
virtually  exonerated  from  their  statutory 
liability  by  pretended  and  simulated  agree- 
ments with  the  directors,  and  the  corpora- 
tion left  without  assets  of  material  moment 
from  the  beginning,  which  would  atrociously 
belie  the  representations  made  by  the'  ar- 
ticles of  incorporation  touching  the  capital 
stock.  ♦  •  •  The  common  declaration  (of 
the  law)  being  that  the  fitock  must  be  paid  in 
money  or  money's  worth." 

[2]  However,  it  Is  not  necessary  to  deter- 
mine the  status  of  the  bonus  stock  as  Jewell 
subscribed  for  12,510  shares — a  majority  of 
the  stock — for  wtilch,  as  between  him  and  the 
corporation,  he  was  liable  and  undertook  to 
pay  the  par  value;  and,  as  the  corporation 
could  not  be  organized  until  half  the  stock 
was  subscribed,  12,610  shares  of  the  15,000 
issued  to  Jewell  was  the  amount  of  stock 
subscribed  by  him,  and  the  successive  owners 
of  it  were  also  liable  for  its  unpaid  par 
valued 

[3]  Cohen  only  became  the  owner  of  the 
1,000  shares  transferred  to  him  by  certificate 
No.  30,  and  it  is  only  the  holder  of  the  legal 
title  to  the  stock  who  is  liable  for  the  un- 
paid subscription.  Branson  v.  Oregonian  ^y. 
Co.,  10  Or.  278;  4  Thomp.  Corp.  i  4902. 
Cohen,  as  the  equitable  owner  of  the  other 
4,000  shares  held  by  him  as  indemnity  for 
liability  upon  the  corporation's  note  to  the 
bank,  did  not  become  liable  thereon  to  the 
corporation  or  the  creditors  as  owner.  This 
is  expressly  decided  in  Branson  v.  Oregonian 
Ry.  Co.,  and  affirmed  In  the  same  case  in  11 
Or,  163,  2  Pac.  80.  See,  also,  Powell  v.  W. 
V.  R,  R.  Co.,  15  Or.  401,  15  Pac.  663.  As  to 
the  1,000  shares  represented  by  certificate 
No.  30,  Cohen  is  liable  thereon  for  the  un- 
paid par  value  thereof. 

[4]  Defendants  Peters,  Smith,  Marshall, 
and  Carney,  from  whom  Peters  acquired 
1,000  shares,  did  not  subscribe  for  the  stock 
in  the  ordinary  way,  but  purchased  at  an 
agreed  price.  There  Is  a  great  diversity  of 
opinion  in  the  decided  cases  as  to  whether 
upon  the  purchase  from  a  corporation  of 
original  stock  at  less  than  par  the  purchas- 
er is  liable  for  the  amount  unpaid  to  cred- 
itors of  the  corporation  in  case  of  its  in- 
solvency; many  authorities  holding  that  he 
is.  It  is  said  in  Jackson  v.  Traer,  64  Iowa, 
469,  476,  20  N.  W.  764,  52  Am.  Rep.  449: 
"If  the  rule  shall  be  adopted  that  directors 
may  issue  stock  upon  the  receipt  of  any  sum, 
no  matter  how  small,  and  provide  that  the 
stock  shall  be  treated  as  fully  paid,  or,  what 
is  the  same  thing,  that  the  remainder  of  the 
par  value  shall  never  be  called  for,  no  per- 
son could  safely  subscribe  for  stock  in  an  in- 
coi-porated  company.  However  well  conceiv- 
ed the  enterprise  might  be,  and  however  Ju- 


diciously the  company  might  be  organized,  it 
would  involve  nothing  but  peril,  if  tlie  di- 
rectors at  their  pleasure  can  be  allowed  to 
fritter  away  the  authorized  capital  of  the 
company  and  curtail  its  resources  in  the 
mode  in  question."  Vaughn  et  al.  v.  Ala- 
bama Nat.  Bank,  143  Ala.  572,  42  South.  64, 
and  note  to  this  case  in  5  Ann.  Cas.  667,  4 
Thompson,  Corp.  J  3436,  and  Ailing  v.  Wen- 
zel,  133  IlL  264,  24  N.  B5.  551. 

There  are  cases,  however,  holding  that  the 
liability  of  the  shareholder  to  pay  for  the 
stock  does  not  arise  out  of  htis  relation,  but 
depends  upon  his  contract,  express  or  im- 
plied, or  upon  some  statute,  and,  in  the  ab- 
sence of  either  of  these  grounds  of  liability, 
it  is  not  perceived  how  a  person  to  whom 
shares  have  been  issued  as  a  gratuity  has  by 
accepting  them  committed  a  wrong  iipon 
creditors,  or  made  himself  liable  to  pay  the 
nominal  face  value  of  the  shares  as  upon  a 
subscription  or  contract,  except  to  creditors 
who  have  relied'  upon,  the  representation  that 
the  capital  stock  is  as  stated;  in  other 
words,  that  it  was  paid  in  fulL  Christen- 
sen  V.  Eno,  106  N.  Y,  97,  12  N.  E.  648.  60 
Am.  Rep.  429;  Hospes  v.  Northwestern  M. 
&  C.  Co.,  48  Minn.  174,  50  N.  W.  1U7,  15  I* 
R.  A.  470,  31  Am.  St.  Rep.  637 ;  Great  West., 
etc.,  Co.  V.  Harris,  198  U.  S.  561,  25  Sup.  Gt. 
770,  49  I*  Ed.  1163 ;  Clark  v.  Bever,  139  U. 
S.  96.  11  Sup.  Ct  468,  35  U  Ed.  88;  Mc- 
Dowell V.  Undsay,  213  Pa.  501,  63  AtL  130; 
1  Cook  on  Corp.  i  42. 

As  we  have  seen,  the  disposition  of  the 
stock  by  the  corporation  to  defendants  was 
not  by  formal  subscription  to  the  stock,  but 
by  a  contract  of  sale  for  a  specific  price  less 
than  par,  but  the  capital  stock  of  a  corpora- 
tion is  presumed  to  represent  the  capital  in 
the  business,  a  trust  fund  in  that  amount  for 
the  benefit  of  the  creditors,  and,  as  to  them, 
the  corporation  has  no  authority  to  make 
any  contract  in  the  disiMsal  of  the  stock 
that  will  reduce  its  capital,  and  persons  sub- 
scribing for  stock  or  otherwise  acquiring  It 
from  the  corporation  are  bound  to  take  no- 
tice of  the  power  of  the  corporation.  This 
is  what  is  intended  by  section  3  of  article  11 
of  the  Constitution,  which  provides  tliat  "the 
stockholders  of  all  corporations  and  Joint- 
stock  companies  shall  be  liable  for  the  in- 
debtedness of  said  corporation  to  the  amount 
of  their  stock  subscribed  and  unpaid."  This 
is  well  stated  in  Macbeth  v.  Baufield,  supra, 
where  Mr.  Justice  Wolverton  quotes  with  ap- 
proval from  Hospes  v.  Northwestern  M.  &  C. 
Co.,  48  Minn.  174,  50  N.  W.  1117,  15  L.  R. 
A.  470,  31  Am.  St  Rep.  637:  "The  capiUl  of 
a  corporation  is  the  basis  of  its  credit.  It 
is  a  substitute  for  the  individual  UabiUty  of 
those  who  own  its  stock.  People  deal  with 
it  and  give  it  credit  on  the  faith  of  it 
They  have  a  right  to  assume  that  It  has 
paid-in  capital  to  the  amount  which  it  repr(^• 
sents  itself  as  having;  and  if  they  give  it 
credit  on  the  faith  of  that  representation, 
and  if  the  representation  is  false,  it  is  a 
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fnad  npon  them."  Therefore  the  holders  of 
the  stock  issued  as  a  bonus  or  gift  to  pro- 
moters, or  otherwise  disposed  of  by  the  cor- 
poration for  leas  than  par  value,  are  liable 
occordlngly  for  the  par  value  of  the  stock 
to  creditors  who  have  acted  upon  the  faith 
of  the  capital  as  represented  by  the  stock. 

The  principal  contention  of  defendants  Is 
that  they  are  not  subscribers  to  the  stock 
and  therefore  not  liable  as  such  for  its  par 
value,  that  they  acquired  their  stock  by 
contract  and  not  by  subscription,  and  that 
ft  is  nonassessable.  It  becomes  important  to 
determine  whether  the  holder  of  stock,  ac- 
quired in  such  a  manner,  Is  liable  to  cred- 
itors for  the  par  value  of  the  stock  without 
a  formal  subscription  to  the  stock.  We  have 
seen  that  the  corporation  can  make  no  dis- 
position of  the  stock  or  agreement  with  the 
holders  of  It.  so  far  as  creditors  are  con- 
cerned, that  will  relieve  the  stock  from  lia- 
bility. Subscription  to  the  stock  Is  presum- 
ed from  any  agreement  or  act  by  which  the 
stock  Is  acquired  from  the  company.  It  is 
said  to  Cook  on  Corporations,  {  62:  "Any 
agreement  by  which  a  person  shows  an  In- 
tention to  become  a  stockholder  is  suflBcient 
to  bind  both  him  and  the  corporation.  When 
one  accepts  or  assumes  the  ix)SitIon  and  du- 
ties and  claims  the  right  and  privileges  and 
emoluments  of  a  stockholder,  and  the  corpo- 
ration accepts  or  acquiesces  therein,  such 
person  is  estopped  to  deny  that  he  is  a  snb- 
acrlber,  even  though  there  may  have  been 
something  Irregular  or  defective  in  the  form 
or  manner  of  his  sabserlptlon,  or  there  may 
have  been  no  formal  subscription  at  all." 
And  in  Harrison  v.  Remington  Paper  Co..  140 
Fed.  385,  72  C.  G.  A.  405,  3  L.  R.  A.  (N.  S.) 
954.  6  Ann.  Cas.  814,  Sanborn,  J.,  says: 
'^he  Constitution,  the  statutes  under  which 
the  corporation  is  organized,  and  the  estab- 
Usbed  rules  of  law  in  force  when  he  becomes 
a  stockholder  are  read  Into  and  become  a 
part  of  this  contract.  By  hia  subscription 
for  the  stock,  or  by  his  receipt  and  accept- 
ance of  It,  he  solemnly  agrees,  in  considera- 
tion of  the  benefits  derived  from  its  owner- 
ship, that  he  will  faithfully  perform  the  ob- 
ligations and  discharge  the  duties  imposed 
upon  a  stockholder  by  the  Constitution,  the 
■statutes,  and  the  law."  See,  to  the  same  ef- 
fect. Whitman  v.  Oxford  Nat  Bank,  176  U. 
B.  569.  20  Sup.  Ct  477,  44  L.  Ed.  587,  and 
the  authorities  there  cited ;  Planters',  etc., 
Ca  T.  Webb,  144  Ala.  666,  39  South.  562; 
Vaughn  v.  Alabama  Nat  Bank,  143  Ala.  572i- 
42  South.  64,  6  Ann.  Cas.  665 ;  Flinn  v.  Bag- 
ley  (D.  C.)  7  Fed.  785.  Within  these  author- 
ities defendants  or  their  assignors  were  sub- 
scribers for  the  stock  and  liable  to  the  cred- 
itors accordingly. 

[i,  I]  Defendants  Peters,  Smith,  and  Mar- 
shall at  the  trial  offered  evidence  tending  to 
snow  that  they  purchased  stock  from  the 
corporation  at  40  cents  on  the  dollar,  and 
toat  the  stock  of  Cbhen  was  Issued  as  a  gift 


to  Jewell,  and  therefore  contend  that  as  be- 
tween them  and  the  corporation  the  stock 
was  nonassessable,  and  that  as  plaintiff  ex- 
tended the  credit  to  the  corporation  for 
which  he  seeks  to  recover  here,  with  knowl- 
edge of  these  facts,  he  Is  without  remedy  tia 
against  defendants.  A  creditor  cannot  com- 
plain unless  the  transaction  was  a  fraud  up- 
on him ;  that  is,  unless  be  dealt  in  the  cor- 
poration without  knowledge  that  the  stock 
was  issued  for  less  th^n  par  value.  The 
evidence  to  this  effect  was  objected  to  by 
plaintiff  for  the  reason  that  It  goes  to  a  mat- 
ter not  in  issue,  and  this  objection,  we 
think,  was  well  taken.  There  are  authori- 
ties holding  to  the  effect  that  creditors  can- 
not complain  of  the  sale  of  stock  by  the  cor- 
poration for  less  than  par  value,  unless  they 
have  been  defrauded  thereby.  See  cases 
above  cited  on  this  point.  But  there  Is  no 
issue  tendered  as  to  the  stock  being  issued 
as  paid  In  full  or  as  being  nonassessable,  or 
that  plaintiff  extended  the  credit  of  the  com- 
pany with  knowledge  that  the  stock  was  Is- 
sued as  nonassessable.  The  Issue  raided  by 
the  answer  Is  a  denial  that  5,000  shares  of 
Jewell's  stock  was  transferred  to  Cohen,  or 
that  he  is  the  owner  and  bolder  thereof,  and 
a  denial  that  Carney,  defendants  Peters, 
Smith,  or  Marshall  subscribed  for  stock  aa 
alleged,  but  admits  their  ownership  of  stock 
as  alleged,  and  the  evidence  upon  that  ques- 
tion  was  Immaterial. 

The  conclusion  Is  unavoidable  that  the  de- 
fendants are  liable  pro  rata  to  plaintiff  fo^ 
the  amount  of  his  judgment  against  the  cor- 
poration to  the  extent  of  the  unpaid  par  val- 
ue of  stock  owned  by  them  or  so  much  there- 
of as  is  required  for'  that  purpose ;  that  the 
amount  unpaid  upon  the  stock  of  Peters  Is 
$935,  upon  the  stock  of  Marshall,  |476,  npon 
the  stock  of  F.  S.  Smith,  $476,  and  upon  the 
stock  of  Max  Cohen,  $1,000. 

The  decree  is  reversed,  and  one  will  be 
entered  here  as  Indicated. 


<a  Or.  »n 

REHFIELD  ▼.  WINTERS. 
(Sapreme  Court  of  Oregon.     July  30,  1912.) 

1.  Appeal  and  Ebror  ({  1008*)— Weioht  or 

EVIDKNCE. 

The  weight  and  value  of  the  evidence  Was 
for  the  trial  court,  in  an  action  at  law  tried 
without  a  jury. 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3955-3969;  Dec.  Dig.  i 
1008.*] 

2.  Evidence   (|  148*)— Compktenct. 

Evidence  is  not  incompetent  merely  be- 
cause it  ia  weak. 

[Eid.  Note.— For  other  cases,  see  EvidencOt 
Cent  Dig.  I  438;   Dec  Dig.  |  148.*1 

3.  Fbadd   (i  58*)— Action  fob  Dakascs  — 

SUFPICIKNCT   OF  EVIDENCB. 

In  an  action  for  damages  from  being  in- 
duced by  fraud  to  part  with  property  in  ex- 
change for  worthless  bonds,  evidence  that  in- 
terest coupons  had  been  detached  from  the 
bonds,  to  corroborate  defendant's  false  state- 
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ment  tbat  the  interest  was  always  promptly 
paid,  sustained  a  finding  tliat  defendant  Icnew 
the  bonds  to  be  of  no  value. 

[Ed.  Note.— For  other  cases,  see  Fraud, 
Cent.  Dig.  {§  55-59;   Dec.  Dig.  i  58.*] 

4.  Election  of  Remedies  (|  10*)— Finalitt 
OF  Election. 

Wliere,  in  attempting  to  malce  an  elec- 
tion, one  commences  an  action  in  ignorance  of 
substantial  facts  which  proffer  an  alternate 
remedy,  his  action  is  not  binding,  but,  when 
informed,  he  may  adopt  the  other  remedy,  pro- 
vided he  acts  with  reasonable  dispatch. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  |  13;  Dec.  Dig.  {  10.*] 

5.  Judgment  (J  570*)— Res  Adjudicata. 

Where  plaintiff's  action  in  equity  to  re- 
scind a  sale  contract  for  fraud  was  objected 
to  by  defendant  as  not  being  the  proper  rem- 
edy, and  a  nonsuit  taken,  defendant  could  not 
set  np  such  action  in  bar  of  plaintiff's  subse- 
quent action  for  damages  from  such  sale. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cei^t.  Dig.  H  1028-1046;    Dec  Pig.  |  570.*] 

6.  Estoppel  (|  68*)— Position  in  Judicial 
Pboceedings. 

Counsel  cannot  induce  the  court  to  adopt 
an  erroneous  rule  when  it  operates  in  ms 
favor,  and  l>e  heard  to  object  to  the  applica- 
tion of  the  same  rule  when  it  militates  against 
him. 

[Eid.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  i{  165-169;    Dec.  Dig.  i  68.*] 

7.  Appeal  and  Ebbob   (J  1170*)— Decision. 

Under  Const  art  7,  |  8,  as  amended 
(Laws  1911,  p.  7).  the  Supreme  Court  will  af- 
firm a  judgment  which  it  deems  correct,  not- 
vrithstanding  any  error  committed  during  the 
trial. 

(E)d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4540-4545;  Dec.  Dig.  | 
1170.*) 

Appeal  from  Circuit  Court,  Multnomah 
County;   J.  P.  Kavanaugh,  Judge. 

Action  by  B.  T.  Rehfield  against  li.  S. 
Winters.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    A£Brmed. 

The  complaint  alleges.  In  substance,  that 
on  the  17tli  day  of  January,  I9l0,  plaintiff, 
who  owned  a  stock  of  groceries,  stores  fix- 
tures, and  furniture,  agreed  with  defendant 
to  sell  the  same  for  $1,050;  that,  for  the 
purpose  of  cheating  and  defrauding  plaintiff, 
defendant  represented  that  he  was  the  own- 
er of  a  second  mortgage,  6  per  cent  gold 
l>ond,  issued  by  the  Churubusco  Water  k 
Light  Company  of  Churubusco,  Ind.,  for  the 
sum  of  $200,  being  No.  11,  dated  May  1, 
1899,  upon  which  the  interest  had  been  paid 
to  November  1,  1909,  and  a  first  mortgage, 
5  per  cent  bond  of  the  North  Jersey  Gas 
Company  of  Paterson,  N.  J.,  for  $500,  being 
No.  329,  dated  February  1,  1901,  upon  which 
the  interest  had  been  paid  to  August,  1909; 
that  the  bonds  were  each  secured  by  a  mort- 
gage covering  all  of  the  property  of  the  re- 
spective  companies,  and  each  worth  Its  full 
face  value ;  that  defendant  had  collected  the 
interest  thereon  for  the  last  semiannual  pay- 
ments ;  that  defendant  well  knew  such  rep- 
resentations to  be  false  and  fraudulent; 
that  the  bonds  were  of  no  value,  and  tbat 
they  were  not  liens  upon  any  property;  that. 


relying  on  defendant's  representations,  plain- 
tiff sold  his  stock  of  groceries  and  furniture, 
and  received  the  bonds  on  account  thereof 
at  a  valuation  of  $700;  that  he  was  there- 
by damaged  in  said  sum. 

■Defendant  answered,  denying  the  allega- 
tions of  the  complaint,  and  further  set  forth 
that  in  February,  1910,  plaintiff  commenced 
a  suit  against  defendant  to  rescind  the  con- 
tract of  sale,  and  to  be  restored  to  the  pos- 
session of  the  property,  based  upon  tlie  same 
facts  as  are  alleged  in  the  complaint  The 
gist  of  the  answer  is  as  follows :  "That  said 
plaintiff,  In  and  by  the  commencement  of 
said  suit,  by  the  filing  of  said  complaint 
hereinbefore  set  forth,  chose  and  elected  to 
proceed  against  this  defendant  by  rescind- 
ing said  contract  for  the  sale  of  said  per- 
sonal property  and  securing  the  possession 
of  said  personal  property.  *  ♦  * "  It  is 
further  alleged  that  defendant.  Winters,  ap- 
peared in  the  suit  and  filed  his  answer ;  tbat 
on  the  Ist  of  June,  1910,  upon  the  trial 
thereof,  plaintiff  offered  evidence  in  support 
of  his  complaint,  which  was  objected  to  by 
the  defendant's  attorneys;  that  the  objec- 
tion was  sustained  by  tlie  court,  and  a  judg- 
ment rendered  in  favor  of  the  defendant, 
dismissing  the  plaintifTs  complaint;  that 
plaintiff,  having  elected  to  so  proceed,  can- 
not now  require  defendant  to  respond  In 
damages.  The  complaint  in  the  equity  suit 
was  set  out  in  hsc  verba  In  defendant's  an- 
swer. 

Plaintiff  filed  a  general  demurrer  to  the 
defendant's  further  and  separate  answer, 
which  was  sustained.  The  cause  was  tried 
by  tlte  court,  without  the  Intervention  of  a 
jury.  At  the  close  of  plaintiff's  testtmony, 
defendant  moved  the  court  for  a  nonsuit, 
which  motion  was  denied.  This  ruling  the 
defendant  assigns  as  error.  The  circuit 
court  made  findings  of  f&ct  in  favor  of  plain- 
tiff, substantially  as  alleged  in  the  com- 
plaint, and  rendered  judgment  thereon 
against  defendant  for  the  sum  of  $739.29l 

Charles  B..  Lenon,  of  Portland  (Jeffrey  & 
Lenon,  of  Portland,  on  the  brief),  for  appel- 
lant W.  Z.  Masters,  of  Portland,  for  re- 
spondent 

BEAN,  J.  (after  stating  the  facts  as 
above).  [1]  Upon  an  appeal  from  a  Judg- 
ment in  an  action  at  law,  where  the  cause 
was  tried  by  the  court,  without  a  jury,  we 
can  only  examine  the  record  to  see  whether 
or  not  there  is  any  competent  evidence  to 
support  the  findings  of  the  trial  court.  The 
weight  and  value  of  the  evidence  were  for 
that  court  Salem  Traction  Co.  v.  Anson,  41 
Or.  562,  67  Pac.  1015,  69  Pac.  675;  Salem 
V.  Anson,  40  Or.  339,  67  Pac.  190,  56  L.  R. 
A.  169,  91  Am.  St  Rep.  485;  Astoria  Rail- 
road Co.  V.  Kern,  44  Or.  638,  76  Pac.  14; 
Courtney   v.    Bridal   Veil    Box    Factory,   65 
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Or.  210,  105  Pac.  896;  Sun  Dial  Ranch  t. 
May  Land  Co.,  119  Pac.  758. 

Considering  the  evidence  from  this  point 
of  view,  E.  T.  Rehfleld,  plaintiff,  testified, 
in  substance:  That  at  the  time  of  the  trans- 
action "Winters  offered  to  give  the  bonds  In 
jioynient  of  ?700  of  the  purchase  price.  Tliat 
Winters  stated  that  he  had  bad  tbe  bondsi 
for  some  time,  and  that  the  town  in  whlcA 
one  of  tbe  bonds  was  issued  had  grown,  and 
was  getting  along  fine;  also  that  tbe  inter- 
est was  always  paid  promptly,  and  that  the 
loads  were  Just  as  good  as  gold.  That  Win- 
ters said :  "Why,  I  know  that  they .  are 
good;  if  they  are  not  good,  I  am  here  to 
make  them  good.  I  am  responsible."  Plain- 
tiff states  that  at  the  time  of  the  sale  he 
did  not  make  any  effort  to  find  out  wheth- 
er the  bonds  were  good,  but  took  defend- 
ant's word  for  it ;  that  when  he  was  inform- 
ed of  their  worthlessness,  and  of  the  fact 
that  no  interest  had  ever  been  paid  there- 
on, he  consulted  with  his  attorney  and  pro- 
ceeded to  take  iwssesslon  of  the  store;  that 
he  afterwards  learned  that  Mr.  Winters  own- 
ed considerable  property.  Mrs.  E.  T.  Reh- 
field  testified,  substantiating  her  husband's 
evidence  as  to  part  of  the  statement  made 
at  the  time  of  tbe  negotiation. 

The  deposition  of  Elmer  E.  Gandy,  a 
banker,  who  had  resided  in  Churubusco, 
Whitney  county,  Ind.,  for  33  years,  was  read 
in  plaintilTs  behalf.  It  sliowed  that  he  was 
acquainted  with  the  business  of  the  Churu- 
busco Water  &  Light  Company,  which  was 
organized  under  the  laws  of  Indiana,  for  the 
purpose  of  taking  over  the  water  and  light 
plant  of  the  town  of  Churubusco;  that  the 
company  continued  business  for  only  one  or 
two  years;  that  he  was  familiar  with  the 
property  owned  by  the  corporation,  but  that 
tbey  did  not  own  any  now  that  he  knew  of ; 
that  he  ideutlfled  the  $200  bond;  that  the 
interest  coupons  had  been  dishonored  at  the 
bank  at  different  times;  that  the  bond  is 
worthless,  and  never  had  any  market  value. 

The  deposition  of  Charles  C.  Scott,  an  at- 
torney at  law,  of  Paterson,  N.  J.,  and  wit- 
ness for  plaintiff,  is  to  the  effect  that  he  had 
always  resided  hi  the  above  city;  that  he  was 
one  of  the  incorporators  of  the  North  Jer- 
sey Gas  Company,  a  corporation  organized 
under  the  laws  of  the  state  of  New  Jersey; 
that  he  bad  offices  In  the  same  suite  with  the 
rompany's  attorney;  that  he  Identified  the 
SoOO  bond;  that  he  had  no  recollection  of  any 
interest  havUig  been  paid,  and  that  the  bond 
bad  no  market  value  at  that  time;  that  the 
rompany  was  organized  to  do  business  in  the 
city  of  Paterson,  N.  J.,  but  that  it  had  never 
inipplled  the  city  with  any  gas,  or,  to  tbe 
best  of  his  knowledge,  any  other  place. 

Defendant  Winters  testified  in  part  that 
he  purchased  the  bonds  for  value,  and  that 
he  told  plaintiff  that  he  did  not  know  their 
valne,  but  that  he  could  Inquire  in  regard 
thereto ;  that  he  carried  them  Just  as  he  did 


money;  that  he  gave  plaintiff  the  name  of 
the  man  from  whom  he  got  the  bonds. 

[2]  It  Is  first  contended  by  counsel  for  de- 
fendant that  there  was  no  legal  evidence 
showing  that  the  representations  of  defend- 
ant were  false.  The  last  two  witnesses  re- 
sided at  the  respective  places  where  the 
bonds  were  Issued.  They  were  business  men, 
acquainted  with  the  corporations,  and  like- 
ly to  know  of  the  latter's  property.  Their 
evidence  is  to  the  purport  that  neither  of 
these  companies  had  been  In  existence  for 
a  long  time  before  the  bonds  were  sold  to 
plaintiff,  and  tends  to  show  that  the  bonds 
were  worthless.  One  of  these  witnesses  was 
a  banker,  who  appeared  to  know  tbe  value 
of  bonds  in  financial  circles-  Their  testi- 
mony was  uncontradicted.  While  corpora- 
tions arc  a  legal  entity,  their  property  is 
usually  visible,  like  that  of  a  natural  per- 
son. The  circuit  Judge,  as  trier  of  the  facts, 
might  well  have  believed  that  neither  of  the 
corporations  had  any  property,  as  none-  could 
be  found;  that  the  interest  had  not  been  paid 
as  represented;  and  that  tbe  bonds  were 
worthless.  The  real  objection  to  this  evi- 
dence goes  to  the  weight,  and  not  to  the  com- 
petency, of  the  same.  Van  De  Wlele  v.  Gar- 
bade,  120  Pac.  752. 

[3]  It  is  further  contended  that  the  evi- 
dence does  not  show  that  the  defendant  knew 
that  the  lH>nds  were  valueless.  If  a  piece- 
of  clay,  veneered  with  gold,  should  be  sold 
by  one  person  to  another,  for  a  considerable 
value,  that  circumstance  alone  would  show 
that  the  person  negotiating  the  sale  knew  the 
qnallty  of  the  article.  In  this  case,  while 
the  bonds  were  not  veneered,  they  were  trim- 
med up  for  dress  parade,  by  carefully  de- 
taching the  coupons,  in  order  to  corroborate 
the  statement  of  the  defendant  that  tbe  in- 
terest was  always  paid  promptly,  when,  in 
fact,  it  had  not  been  paid  at  all.  This  cir- 
cumstance was,  we  think,  some  evidence  that 
defendant  knew  tbe  bonds  to  be  of  no  value, 
and  to  find  otherwise  would  be  impeaching 
the  intelligence  of  defendant.  There  Is  oth- 
er indicia  of  fraud  in  the  transaction,  which 
need  not  be  specified.  The  trial  Judge  heard 
tbe  testimony  of  the  witnesses  and  made  the 
findings  of  fact.  There  is  competent  evi- 
dence to  support  those  findings,  and  they 
should  not  be  disturbed  for  want  of  evi- 
dence. 

[4]  It  is  also  ably  contended  by  the  learn- 
ed counsel  for  defendant  that  the  plaintiff, 
having  previously  elected,  by  tbe  commence- 
ment of  the  equity  suit,  to  stand  upon  a  re- 
scission of  the  contract  of  sale,  should  not 
now  be  .allowed  to  affirm  the  contract  and 
adopt  an  entirely  different  and  opposite 
course  Of  procedure.  The  prosecution  by 
plaintiff  of  an  action  at  law  to  Judgment,  or 
a  suit  in  equity  to  decree,  with  knowledge 
of  his  rights  and  of  the  facts,  is  held  to  be 
a  conclusive  election  of  the  tribunal  in  which 
the  action  or  suit  Is  prosecuted,  which  will 
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bar  subsequent  proceedings  for  the  same 
cause  In  tbe  other  tribunal.    15  Cya  264. 

If,  In  attempting  to  make  an  election,  one 
commences  an  action  in  ignorance  of  sub- 
stantial facts  which  proffer  an  alternate 
remedy,  and  the  Icnowledge  of  which  Is  es- 
sential to  an  Intelligent  choice  of  procedure, 
his  action  Is  not  binding.  He  may,  when  in- 
formed, adopt  a  different  remedy.  But  If 
be  does  not  do  this  with  reasonable  dis- 
patch, be  will  be  deemed  to  have  waived  the 
right,  and  his  original  act  will  ripen  Into  a 
bar.  7  Enc.  of  Pleading  and  Practice,  366; 
15  Cyc.  262;  Fuller- Warren  Co.  v.  Barter,  110 
Wis.  80,  85  N.  W.  698,  53  L.  R.  A.  603,  84 
Am.  St.  Rep.  867;  Kinney  v.  Kieman,  49  N. 
T.  164;  Agar  v.  Wlnslow,  123  Cal.  687,  56 
Pac.  422,  69  Am.  St  Rep.  84;  Manliln  v.  Man- 
Idn,  01  Iowa,  406,  59  N.  W.  292;  Lentz  ▼. 
Flint,  etc.,  Ry.  Co.,  53  Mich.  444,  19  N.  W. 
138 ;  Bach  v.  Tnch,  47  Hun  (N.  Y.)  536;  Id., 
126  N.  T.  63,  26  N.  B.  1019. 

[t]  The  records  In  tbe  suit  commenced  by 
plaintiff  are  not  all  before  us.  S^om  the 
record  In  the  case  at  bar,  it  appears  that 
upon  tbe  hearing  In  the  equity  suit  the  de- 
fendant made  objections  thereto,  and  evi- 
dently contended  that  such  remedy  was  not 
available  to  the  plaintiff.  A  nonsuit  was 
taken  by  the  plaintiff.  Whether  or  not  the 
defendant's  contention  was  correct,  we  need 
"not  decide.  The  circuit  court  held  that  such 
contention  was  correct,  and.  In  effect,  that 
plaintifl  could  not  obtain  relief  in  equity. 
The  defendant,  having  obtained  such  ruling, 
cannot  now  well  claim  that  it  was  erroneous. 
The  plaintiff  testifies,  and  It  is  not  disputed, 
that  at  the  time  of  the  commencement  of  the 
suit  in  equity  he  knew  nothing  about  Mr. 
Winters'  ability  to  make  the  bonds  good;  and 
that  when  he  wa0  Informed  that  the  same 
were  valueless  he  proceeded  to  take  posses- 
sion of  the  store.  He  then  commenced  suit, 
and  in  his  complaint  prayed  that  the  de- 
fendant be  restrained  from  disposing  of  tbe 
property,  pending  the  determination  thereof. 
This  appears  to  l>e  one  of  the  main  purposes 
of  the  suit. 

The  case  of  Brady  v.  Daly,  175  U.  S.  148, 
20  Sup.  Ot.  62,  44  li.  Ed.  109,  was  an  action 
brought  to  recover  damages  for  the  violation 
of  a  dramatic  copyright.  Daly  first  brought 
a  suit  In  equity,  in  which  he  prayed  for  an 
injunction,  and  asked  for  an  accounting  of 
money  and  profits  received  by  defendant. 
The  motion  for  an  Injunction  was  denied. 
It  was  claimed  that  by  first  proceeding  ia 
equity  tbe  plaintiff  made  an  election  to 
recover  profits,  which  effectually  barred  him 
from  a  recovery  of  damages.  At  page  160 
of  175  n.  S.,  at  page  67  of  20  Sup.  Ct.  (44 
L.  Ed.  109),  of  the  opinion,  the  court,  speak- 
ing through  Mr.  Justice  Peckham,  said:  "The 
equity  action  was  brought  to  enjoin  the  de- 
fendant from  performing  tbe  play  of  After 
Dark,  with  the  railroad  scene  in  it,  taken 
from  the  plaintiff's  play,   Under  the  Oas 


Light,  and  the  Injunction  was  asked  for  on 
the  ground  that  plaintiff's  injuries  could 
not  be  accurately  ascertained  or  computed, 
and  compensation  for  such  Injury  could  not 
be  made  by  damages;  and  as  a  portion  of 
tbe  relief  complainant  asked  that  the  de- 
fendant be  decreed  to  render  a  full  and  true 
account  of  all  money  and  profits  received  by 
him.  Tbe  decree  in  that  case,  however,  did 
not  direct  the  master  to  ascertain  anything 
in  regard  to  profits,  no  evidence  was  offered 
upon  that  subject,  no  finding  was  made  there- 
on,, and  upon  the  coming  in  of  the  master's 
repo^  no  final  Judgment  or  decree  for  profits 
was  ever  asked  or  rendered.  In  view  of 
these  facts,  we  think  there  was  no  election 
of  an  inconsistent  remedy  by  the  plaintiff 
In  the  action  which  would  t>ar  him  from  the 
maintenance  of  this  action  for  the  recovery 
of  damages.  •  ♦  • "  The  relief  sought  by 
Rehfleld  In  this  action  is  practically  tbe  same 
as  in  tbe  first  suit.  See  Smith  v.  Brlcker,  86 
Iowa,  286,  290,  63  N.  W.  260. 

[6]  All  of  tbe  testimony  in  tbe  case  under 
consideration  is  attached  to  the  bill  of  ex- 
ceptions. From  ft  consideration  of  all  the 
record  submitted,  we  are  of  the  opinion  that 
the  Judgment  of  the  lower  court  was  such 
as  should  have  l>een  rendered  in  the  case. 
If  there  was  error  in  sustaining  the  demur- 
rer to  tbe  new  matter  in  defendant's  answer 
at  the  instigation  of  counsel  for  defendant, 
he  should  not  now  be  permitted  to  take  a 
position  inconsistent  with  his  former  conten- 
tion. State  v.  Hasslng,  60  Or.  81,  118  Pac. 
195.  If  plaintiff  had  no  grounds  for  equit- 
able cognizance,  then  he  Is  entitled  to  his 
remedy  at  law.  We  do  not  think  the  case 
should  be  reversed  for  the  reason  assigned. 
Apparently  defendant  desired  to  try  the  is- 
sues in  a  law  action,  where  he  could  tiave 
the  benefit  of  a  Jury  trial.    This  was  done. 

[7]  Under  the  provisions  of  section  3,  art. 
7,  of  the  Constitution  of  this  state,  as  amend- 
ed (Laws  1911,  p.  7),  the  Judgment  of  the 
lower  court  should  be  affirmed;  and  it  is  so 
ordered. 


(«  Or.  6Z2> 
MURPHY  V.  PANTEB  et  aL 
(Supreme  Court  of  Oregon.     July  16,  1912.) 
1.  Bills  akd   Notes   (§  52*)— Accohxoda- 

TION     PaBTT— LlABrLITT     Of    "ACCOMMODA- 
TION Makkb"— "Pbimarilt  Liable." 

Under  L.  O.  L.  §  5862,  defliiing  an  "ac- 
commodation maker"  as  one  irlio  has  signed  a 
negotiable  instrument  without  receiving  value, 
but  providing  that  such  person  ia  liable  to  a 
holder  for  value,  notwithstanding  tbe  holder 
knew  him  to  be  only  an  accommodation  party, 
and  section  6023,  defining  a  person  "primarily 
liable"  as  one  who  is  absolutely  required  to  pay 
a  negotiable  instrument,  and  sections  5952, 
5953,  providing  for  the  discharge  of  a  nego- 
tiable instrument  by  payment,  and  that  a  per- 
son secondarily  liable  shall  be  discharged  by 
indulgence  of  the  maker,  an  accommodation 
maker  is  primarily  liable,  and  is  not  discharg- 
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ed,  notwithstanding  aa  indnlgenM  to  parties 
secondarily  liable. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  i  71;   Dec.  Dig.  i  52.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  p.  74;  vol.  6,  p.  5550.] 

2.  BiixB   AND   Notes    (|   499*)  —  Aotiohs  — 
BcBDER  or  Pboof. 

When  a  defendant  admits  a  cause  of  ac- 
tion and  relies  upon  the  defense  of  payment, 
he  has  the  burden  of  proving  that  fact;  and 
so  a  maker  of  a  note  who  pleads  payment  has 
the  burden  of  proving  it. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  S|  1682,  1695-1697;  Dec 
Dig.  i  499.*] 

3.  Evidence   (|   441* )— Parol  Evidsncb  to 
Vary  Written  Instbtjment. 

The  terms  of  a  written  assignment  for  the 
benefit  of  creditors  cannot  be  varied  by  parol 
evidence  of  an  understanding  by  the  assignor 
that  he  was  to  be  released  from  all  indebted- 
ness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |S  1719,  1723-1763,  1765-1845, 
2030-2047;   Dec.  Dig.  |  441.*] 

4.  evidenck   (§  691*)— cokolubivenbbb  on 
Pabtt  Intboducino. 

A  party  ia  bound  by  the  testimony  of  his 
own  witnesses. 

[Eld.   Note. — For  other  cases,   see  Evidence, 
Cent  Dig.  fg  2440-2443;   Dec.  Dig.  |  691.*] 
6.  Appkai.  and  ESbob  (I  1175*)— Review— 

Vebdici. 

Under  Const  art  7,  {  8,  a*  amended 
(laws  1911,  p.  7),  providing  that  no  fact  tried 
by  a  jary  shall  be  otherwise  re-ezamlaed,  un- 
less the  court  can  fairly  say  there  is  no  evi- 
dence to  support  the  verdict,  a  verdict  in  favor 
of  the  accommodation  maker  of  a  note,  based 
on  the  plea  of  payment,  cannot  be  remanded, 
where  there  is  no  evidence  showing  payment  or 
discharge  of  the  note. 

[Ed.  Note. — For  other  cases,  sde  Appeal  and 
Error,  Cent  Dig.  K  4578-^587;  Dec.  Dig.  { 
1175.*] 

6.  Appeax  and  Ebbob  (|  1175*)— Review— 

DETEBMINAinON. 

Under  the' direct  provisions  of  Const,  art. 

7,  I  3,  as  amended  (Iiaws  1011,  p.  7),  the  ap- 
pellate court  will,  where  all  the  testimony  is  in 
the  record,  enter  the  judgment  which  should 
have  been  entered  below. 

[Ed.  Note.— For  other  cases  see'  Appeal  and 
Error,  Cent  Dig.  K  4373-4387;  Dec.  Dig.  { 
1175.*] 

Appeal  from  Circuit  Coiirt,  Coos  County; 
John  S.  Coke,  Judge. 

Action  by  W.  H.  Murphy  against  William 
R.  Panter  and  others.  From  a  judgment  for 
the  defendant  named,  the  plaintifl  appeals. 
Reversed. 

The  complaint  alleges,  In  substance,  that 
on  May  1, 1908,  at  Bandod,  Or.,  the  three  de- 
fendants, for  a  valuable  consideration,  made, 
executed,  and  delivered  to  Tillman  &  Bendel 
of  San  Francisco,  Cal.,  their  promissory  note 
for  the  sum  of  $3,079.49,  with  Interest  at  8 
per  cent  per  annum,  payable  in  10  equal  in- 
stallments, the  first  Installment  to  be  paid 
on  or  before  May  30, 1908,  and  the  remaining 
installments  on  each  and  every  month  until 
the  whole  should  be  paid.  Should  default  be 
made  in  the  payment  of  any  one  of  the  in- 
stallments, the  balance  should  immediately 


become  due.  The  note  was  Indorsed  to  plain- 
tiff by  Tillman  &  Bendel.  A  payment  of 
$923.80  was  made  in  June,  1908. 

The  defendant  William  R.  Panter  answer- 
ed, admitting  the  execution  of  the  note.  He 
denied  that  it  was  executed  for  a  valuable 
consideration,  that  anything  remained  due 
thereon,  or  that  be  had  any  knowledge  of  the 
assignment  of  the  note.  For  a  further  and 
separate  answer,  he  alleged  that  the  same 
was  signed  by  him,  without  consideration,  as 
an  accommodation  maker,  with  the  under- 
standing and  upon  the  express  condition 
with  Tillman  &  Bendel  that  they  would  ad- 
vise him  of  the  nonpayment  of  any  install- 
ment; that  he  was  not  so  informed;  that  the 
time  for  the  payment  of  the  note  was  extend- 
ed by  Tillman  &  Bendel  without  his  knowl- 
edge or  consent  For  a  second  separate  de- 
fense, this  defendant  alleged  that  about  the 
24th  day  of  September,  1908,  defendants 
Thomas  W.  Panter  and  William  A.  Panter, 
as  Panter  Bros.,  made  an  assignment  of  all 
their  stock  of  merchandise,  fixtures,  books  of 
account,  and  cash  on  hand  to  E  H.  Fahr- 
bach,  trustee,  representing  the  San  Francisco 
Board  of  Trade,  in  full  discharge  of  all  debts 
and  liabilities  of  the  firm,  and  for  the  benefit 
of  Tillman  &  Bendel;  that  the  latter  firm 
has  received  payment  and  settlement  in  full 
for  all  debts  against  Panter  Bros.,  including 
the  note  sued  on ;  that  the  plaintiff  was  not 
a  bona  fide  holder  of  the  note,  for  value,  in 
the  usual  course  of  business.  This  defendant 
alleged  a  third  and  separate  defense  as  to 
the  nonnegotiability  of  the  note.  Counsel  for 
plaintiff  first  moved  to  strike  out,  as  irrele- 
vant, the  substance  of  the  separate  defenses. 
The  court  denied  the  motion  to  strike,  as  to 
the  idrst  and  second  separate  defenses,  and 
allowed  the  same  as  to  the  third.  Thereup- 
on plaintiff  filed  a  reply,  putting  in  Issue  the 
remaining  new  matter  of  the  answer.  The 
cause  was  tried  before  a  Jury,  and  consider- 
able testimony  admitted  as  to  the  defendant 
William  R.  Panter  being  an  accommodation 
maker  of  the  note,  as  alleged  in  the  first  sep- 
arate defense.  Afterwards  the  court  Instruct- 
ed the  jury,  in  substance,  that  such  alleged 
facts  did  not  constitute  a  defense  to  the 
note  by  this  defendant 

Geo.  P.  Topping,  of  Bandon,  and  A.  3.  Sher- 
wood and  Ia  A.  I^iljeqvlst  both  of  CkNiullle, 
for  appellant  C.  R.  Wade  and  F.  J.  Feeney, 
both  of  Bandon,  for  respondent 

BEAN,  J.  (after  stating  the  facts  ab  above). 
At  the  time  of  the  execution  of  the  note, 
Panter  Bros.,  had  b6en  doing  business  at 
Bandon,  Or.,  for  about  three  years.  Their 
account  with  Tillman  &  Bendel  had  become 
somewhat  large  and  overdue.  William  R. 
Panter  signed  the  note  in  question  as  a  joint 
maker,  for  the  purpose  of  obtaining  an  ex- 
tension of  time  and  credit  for  his  sons. 

[1]  The  negotiable  Instruments  law  de- 
fines   what    constitutes   an    accommodation 
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maker,  and  specifies  how  negotiable  Instm- 
inents  may  be  discharged.  Section  5862,  L. 
O.  li.,  is  as  follows :  "An  accommodation  par- 
ty Is  one  who  has  signed  the  instrument  as 
maimer,  drawer,  acceptor,  or  indorser,  without 
receiving  value  therefor,  and  for  the  purpose 
of  lending  his  name  to  some  other  person. 
Such  a  person  Is  liable  on  the  Instrument  to 
a  holder  for  value,  notwithstanding  such 
holder  at  the  time  of  taking  the  instrument 
knew  him  to  be  only  an  accommodation 
party." 

It  is  settled  that,  under  the  negotiable  in- 
struments law,  the  accommodation  maker  is 
primarily  liable  as  a  principal  debtor,  not- 
withstanding an  indulgence  given  to  the  in- 
dorser or  drawer  for  whose  benefit  he  be- 
came a  party  to  the  Instrument  Sections 
5952,  5953,  6023,  L.  O.  L. ;  Lumbermen's  Nat 
Bank  of  Portland  v.  Campbell,  121  Pac.  427 ; 
Oellers  v.  Meachem,  49  Or.  186,  89  Pac.  426, 
10  li.  R.  A.  (N.  S.)  133,  13  Ann.  Cas.  997,  and 
cases  there  cited- 

The  first  separate  defense  could  well  have 
been  stricken  out,  and  may  therefore  be  dis- 
regarded In  the  consideration  of  this  case. 
The  defendants  requested  several  instruc- 
tions to  the  Jury,  which  were  refused  by  the 
court. 

[2]  The  tenth  assignment  of  error  is  the 
giving  of  the  following  instruction,  over  the 
objection  of  counsel  for  plaintiff:  "The  bur- 
den of  proof  is  upon  the  party  having  the 
affirmative  of  the  issue  to  make  out  the  bet- 
ter case.  As  to  the  making  of  the  note  and 
the  transfer  of  the  same  to  the  plaintiflF  here, 
and  as  to  the  payments  thereon,  if  any  pay- 
ments were  made,  except  as  alleged  In  the 
complaint,  the  burden  would  rest  upon  the 
plaintiff;  and,  as  to  these  affirmative  allega- 
tions of  the  answer  which  I  have  stated  to 
you,  the  burden  would  rest  upon  the  defend- 
ant Wni.  R.  Panter  to  establish  these  by  a 
preponderance  of  the  evidence." 

Counsel  for  plaintiff  saved  an  exception  to 
this  instruction,  and  requested  the  court  to 
instruct  the  jury  to  the  effect  that  the  note 
itself  makes  a  prima  facie  case,  and  entitles 
the  plaintiff  to  recover  the  amount  due  there- 
on; that  to  overcome  this,  or  to  make  out 
a  defense,  the  burden  of  proof  is  upon  the  de- 
fendant This  the  court  refused.  The  giving 
of  the  Instniction,  and  the  refusal  of  the 
court  to  instruct  as  requested,  are  assigned 
as  errors.  We  think  that  tlie  instruction  as 
to  the  burden  of  proof  upon  the  matter  of 
payment  -was  erroneous;  and  that  the  sub- 
stance of  the  requested  instruction  should 
have  been  given.  It  is  a  well-settled  rule 
that  when  a  defendant  admits  a  cause  of 
action  set  out  in  the  complaint,  and  relies 
upon  the  defense  of  payment,  the  burden  of 
proof  is  upon  him  to  establish  that  fact, 
though  his  adversary  may  negative  it  2 
Greenleaf  on  Evld.  (16th  Ed.)  |  516;  Curtis 
V.  Perry,  33  Neb.  519,  50  N.  W.  426;  Wolfe 
V.  Nail,  62  Ala.  24;  Conselyea  v.  Swift,  103 
N.  Y.  604,  9  N.  E.  489;   Bradley,  Wheeler  & 


Co.  y.  Harwl,  43  Kan.  S14,  23  Pac.  566;  Wil- 
lis V.  Holmes,  28  Or.  265,  269,  42  Pac.  989. 

[3]  Passing  the  other  assignments  of  er- 
ror, counsel  for  plaintiff  moved  for  a  new 
trial,  for  the  reason,  among  others,  that 
there  was  insufficient  evidence  to  Justify  the 
verdict  returned  In  the  case  by  the  jury,  and 
assigns  the  denial  of  such  motion  as  error. 
The  second  separate  defense  contains  several 
details  leading  up  to  Panter  Bros.'  assign- 
ment which  did  not  aid  the  pleading,  and 
need  not  be  noted.  But  it  contains  an  alle- 
gation that  the  transfer  was  made  in  full 
payment  of  the  note. 

Referring  to  the  testimony  In  support 
thereof,  defendant  Thomas  W.  Panter,  one 
of  the  firm  of  Panter  Bros.,  who  appears  to 
have  had  knowledge  In  regard  to  the  nego- 
tiations relating  to  the  execution  of  the  note 
in  suit,  testified  upon  the  trial  that  Panter 
Bros,  made  a  bill  of  sale  of.  their  goods, 
wares,  and  merchandise  to  E.  H.  Fahrlwch; 
that  they  delivered  the  same  to  Mr.  Harmon, 
for  the  San  Francisco  Board  of  Trade,  to 
secure  all  creditors  in  San  Francisco  and 
Coos  county;  that  the  same  was  turned 
over  to  Fahrbach  for  that  purpose;  and  that 
be  conducted  a  trustee's  sale.  He  further 
testified  as  follows:  "I  also  bad  Inserted  in 
It  that  they  were  all  secured  by  this  bill  of 
sale,  my  creditors  In  San  Francisco  and  here 
also." 

Mr.  W.  A.  Panter,  the  other  partner,  tes- 
tified that  it  was  understood  between  B.  B. 
Harmon,  his  brother,  and  himself  that  if 
they  turned  over  all  stock,  fixtures,  and  book^ 
accounts  they  would  be  released  of  all  in- 
debtedness, and  that  If  any  money  were  left 
it  should  be  returned  to  them  after  the  bills 
were  all  paid;  that  those  were  the  condi- 
tions of  the  assignment. 

Panter  Bros,  estimated  the  value  of  their 
stock  of  merchandise,  according  to  their  last 
inventory,  to  be  from  $9,000  to  $10,000, 
which,  with  the  accounts  and  money  on 
hand,  they  approximated  at  $15,000.  They 
estimated  their  indebtedness  at  $8,000.  The 
inventory  made  by  the  representative  of  the 
San  Francisco  Board  of  Trade  was:  Mer- 
chandise, $5,334.34;  fixtures,  $763;  total,  $6,- 
097.34. 

It  appears  that  $308  was  paid  on  the  note 
in  question  May  30,  1908;  that  $638.15  was 
credited  in  July,  by  merchandise  returned; 
and  tliat  a  payment  of  $508  was  made  by 
the  San  Francisco  Board  of  Trade,  after  the 
commencement  of  this  action,  as  the  share 
of  Tillman  &  Bendel  of  the  proceeds  of  the 
sale  of  the  merchandise.  Afterwards  Panter 
Bros,  filed  a  petition  in  bankruptcy,  and 
most  of  the  accounts  were  turned  over  to  the 
trustee  In  bankruptcy. 

[4]  The  bill  of  sale  is  not  contained  In  the 

record.     There  was  no  objection,   howev'er, 

to  the  evidence  of  one  of  the  defendants  that 

the  bill  of  sale  contained  a  statement  that 

1  all  of  the  creditors  were  secured.    The  whole 
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force  of  tbe  evidence  ia  to  the  effect  that  tbe 
property  was  assigned  to  a  trustee  as  securi- 
ty for  the  creditors.  The  nnderstanding  of 
the  members  of  the  firm  tliat  they  were  to 
be  released  from  all  their  Indebtedness  must 
necessarily  have  been  upon  the  condition 
that  a  sufficient  amount  should  be  realized 
from  the  property,  and  such  an  understand- 
ing would  not  change  the  effect  of  the  trans- 
action. The  same  should  not  be  permitted 
to  vary  the  terms  of  the  written  bill  of  sale. 
Tbe  evidence  cannot  possibly  be  construed 
to  mean  that  the  firm  of  Panter  Bros,  trans- 
ferred the  property  in  full  payment  of  the 
note,  or  that  they  were  thereby  released 
from  their  indebtedness.  This  is  the  testi- 
mony of  defendant  WllUam  R.  Panter'a  wit- 
nesses and  SODS,  and  be  is  bound  thereby. 
It  is  unnecessary  to  consider  the  evidence 
of  the  plaintiff  upon  this  point. 

[S]  Section  3,  art.  7,  of  the  Constitution, 
as  amended  (Laws  1911,  p.  7),  provides  in 
part  that  "no  fact  tried  by  a  Jury  shall  l>e 
otherwise  re-examined  in  any  court  of  this 
state^  onless  tbe  court  can  affirmatively  say 
there  Is  no  evidence  to  support  the  verdict." 
If  there  is  no  evidence  to  support  the  claim 
of  defendants  that  the  note  was  paid  In  full, 
the  cause  should  not  be  remanded  for  a  new 
triaL  See  Gollnick  v.  Marvin,  60  Or.  312, 
118  Pac.  1016. 

We  will  assume,  without  deciding,  that  the 
representatives  of  the  San  Francisco  Board 
of  Trade,  in  negotiating  for  the  assignment 
made  by  Panter  Bros.,  were  the  agents  of 
TUInian  &  Bendel;  and  also  that  defendant 
may  make  the  same  defense  that  he  could 
have  made,  had  Tillman  &  Bendel  been 
plaintiffs,  and  give  defendant  tbe  full  benefit 
of  all  the  testimony  in  relation  to  the  trans- 
action. Kone  of  the  testimony  Indicates  that 
It  was  the  purpose  or  intent  of  the  parties 
to  the  transaction  that  the  assignment  be 
made  with  the  agreement,  or  upon  the  condi- 
tion, that  the  debtors  should  be  released 
from  all  their  Indebtedness  or  from  liability 
upon  the  note.  The  bill  of  sale  and  the  pro- 
ceedings thereafter  show  to  the  contrary. 
There  was  no  competent  evidence  tending  to 
show  that  the  plaintiff  released  either  of  tbe 
Panter  Brothers  from  their  obligations  upon 
the  note.  Therefore  there  was  no  evidence 
to  support  the  verdict,  or  to  form  a  basis 
for  remanding  this  cause. 

[6]  It  Is  admitted  by  defendant  that  he 
signed  the  note  as  a  Joint  maker.  No  de- 
fense to  the  balance  of  the  note,  after  de- 
ducting tbe  payments  above  mentioned,  has 
been  shown  by  him.  It  appears  that  the  de- 
fendant has  no  defense  thereto.  All  the  tes- 
timony In  the  case  is  attached  to  the  bill  of 
exceptions  contained  In  the  record.  After 
consideration  of  all  the  matters  thus  submit- 
ted, we  are  of  tbe  opinion  that  the  Judgment 
of  the  lower  court  must  be  reversed  and 
changed :  that  a  Judgment  should  have  been 
entered  to  the  court  below  for  the  amount 


of  the  note,  less  such  payments,  which  Judg- 
ment is  now  directed  to  be  entered  In  con- 
formity with  the  further  provisions  contain- 
ed in  tbe  above  section  of  the  Constitution. 


(62  Or.  26$) 

PERRY  V.  HUNT  et  aL 
(Supreme  Court  of  Oregon.    July  2,  1012.) 

1.  Appeal  and  Ebbob  ({  237*)— Osjccnoir 
Below  —  Sufficienct  —  Evidenck  —  Mo- 
tion TO  Strike  Out. 

Wtiere  a  question  asked  a  witness  is  an- 
swered before  any  objection  is  made,  a  motion 
must  be  made  to  strike  out  the  answer,  or  the 
admission  of  the  evidence  ia  not  reviewable  on 
appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  1386-1388:  Dec.  Dig.  f 
237.»] 

2.  Trial  (§  29*)  —  Instbcctionb  —  REitABKS 
OF  Coubt  on  Kuunos  on  Evidence. 

Where,  in  an  actioo  for  damages  for 
breach  of  a  railroad  construction  contract, 
plaintiff  claimed  that  he  was  compelled  to  quit 
work  because  defendant  overcharged  him  for 
supplies,  remarks  of  the  court  in  ruling  on 
evidence  on  the  issue  that  it  did  not  remember 
that  the  contract  made  any  provision  requir- 
ing defendant  to  furnish  supplies,  but  that,  it 
tbe  act  of  defendant  terminated  the  reiations, 
plaintiff  could  go  to  the  jury,  must  l>e  treated 
as  instructions,  and  their  correctness  must  be 
determined  by  the  contract. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  IS  80-84,  508;   Dec.  Dig.  t  29.*] 

3.  Contracts  (S  231*)— Buildinq  Conibaots 
— Constbuction. 

A  written  subcontract  for  the  construction 
of  a  railroad  roadbed,  which  fixed  the  compen- 
sation for  the  removal  of  specified  material  at 
80  much  a  yard,  governs  a  subsequent  oral 
agreement  to  pay  a  specified  amount  over  the 
contract  price  for  tbe  use  by  plaintiff,  one  of 
the  subcontractors,  of  equipment,  owned  by 
him  individually,  and  affords  the  means  of 
computing  tbe  sum  to  be  paid  for  grading  tbe 
roadbed  by  the  use  of  bis  machinery,  but, 
where  the  plaintiff  and  bis  associates  were 
wrongfully  prevented  from  performing  the  writ- 
ten subcontract  by  the  contractor  terminating 
it  and  seizing  plaintiff's  equipment,  plaintiff 
was  deprived  of  the  compensation  he  might 
have  earned  by  the  use  of  his  equipment,  and 
compensation  plaintiff  might  have  earned  must 
l>e  considered  in  estimating  the  damages. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §g  1046,  1047,  1051,  1052;  Dea 
Dig.  S  231.*] 

4.  Contbacts  (I  346*)— Action  roB  Bbkaoh 

— ViMtlANCE. 

Where  the  complaint  in  an  action  for 
breach  of  an  oral  agreement  for  the  cnnstruc 
tion  of  a  railroad  roadbed  alleged  that  plain- 
tiff, the  contractor,  fully  performed  the  agree- 
ment until  a  specified  time,  when  the  adverse 
party  unlawfully  terminated  the  contract  and 
seized  the  contractor's  equipment,  and  thereby 
prevented  the  contractor  from  completing  the 
work,  the  failure  to  complete  the  work  could 
not  be  excused  on  the  ground  that  the  adverse 
party  bad  failed  to  furnish  supplies  to  the  con- 
tractor pursuant  to  the  contract 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  ${  1718-1753;   Dec  Dig.  {  346.*] 

5.  Contracts  (J  280*) — Buildino  Contbacts 
-Estimates  bt  Enoineebs. 

Where  an  engineer  in  charge  of  railroad 
construction  work  refused  to  make  an  estimate, 
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the  contractor  coald  sue  for  the  work  done  and 
establish  the  amount  due  him. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  1310,  1311;   Dec  Dig.  {  289.«1 

Appeal  from  Circuit  Court,  Lane  County; 
L,  T.  Harris,  Judge. 

Action  by  George  Perry  against  W.  B. 
Hunt  and  another,  copartners,  doing  business 
under  the  firm  name  of  W.  B.  Hunt  &  Son. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.     Conditionally  reversed. 

This  Is  an  action  by  (Jeorge  Perry  against 
W.  B.  Bunt  and  W.  Hunt,  copartners  as 
Hunt  &  Son,  to  recover  compensation  for  tbe 
use  of  machinery,  tools,  etc.,  and  damages 
for  an  alleged  breach  of  an  agreement  The 
facts  are  that  the  defendants,  having  en- 
gaged to  construct  a  part  of  a  line  of  rail- 
way, entered  into  a  written  contract  No- 
vember 1, 1909,  whereby  tbe  plaintiff  abd  his 
associates  stipulated  to  grade  the  roadbed 
between  engineer's  stations  1426  and  1437 
in  Lane  county.  Or.,  at  various  prices  for 
different  classes  of  work.  Thereafter  tbe 
defendants  made  an  oral  agreement  with 
plaintiff,  pursuant  to  which  the  latter 
brought  from  California  to  the  stations  men- 
tioned a  power  drill,  track,  tools,  etc.  The 
complaint  states  the  facts  in  substance  as 
hereinbefore  detailed,  and  alleges  that,  for 
moving  the  equipment  to  Oregon  and  using 
It  in  breaking  and  removing  solid  rock  be- 
tween the  points  designated,  plaintiff  was 
to  have  been  paid  five  cents  per  cubic  yard 
In  excess  of  the  contract  price  for  such 
work ;  that  by  the  use  of  plaintiff's  machin- 
ery and  tools  there  had  been  broken  down 
and  removed,  on  August  20,  1910,  27,000 
cubic  yards  of  such  material  for  which  the 
defendants  became  indebted  to  plaintiff  In 
the  sum  of  $1,350;  no  part  of  which  had 
been  liquidated.  For  a  second  cause  of  ac- 
tion the  complaint  states  the  preliminary 
facts  necessary  to  the  maintenance  of  the 
first  cause,  and  also  avers  that  plaintiff  ful- 
ly performed  the  terms  of  the  oral  agree- 
ment until  August  20,  1910,  when  the  de- 
fendants unlawfully  terminated  the  contract, 
seized  the  equipment,  and  tbus  prevented 
him  from  breaking  down  and  removing  15,- 
000  cubic  yards  of  rock  then  remaining,  to 
plaintiff's  damage  In  the  sum  of  $750;  no 
part  of  which  had  been  paid. 

The  answer  admits  that  defendants  are 
'copartners  and  engaged  In  railroad  construc- 
tion, btt  denies  every  other  allegation-  of 
the  first  cause  of  action.  '  For  a  separate 
defense  thereto,  the  answer  sets  forth  the 
substance  of  the  written  contract  and  avers 
that  soon  after  November  1,  1009,  the  de- 
fendants agreed  to  give  plaintiff,  for  the 
use  of  his  equipment,  one  cent  per  cubic  yard 
In  addition  to  the  price  stipulated  for  tbe 
grading,  which  payment  was  to  have  been 
made  when  the  work  was  completed  and 
the  quantity  of  material  removed  had  been 


determined  by  the  engineer's  ertlmate  there- 
of;  that  plaintiff  failed  to  supply  sufficient 
tools,  whereupon  defendants.  In  order  to 
complete  tbe  grading  within  the  time  re- 
quired, were  compelled  to  and  did  secure  a 
large  quantity  of  other  appliances ;  that  the 
grading  had  not  been  completed,  nor  bad  an 
estimate  of  any  part  of  the  work  done  by 
plaintiff  been  made  by  the  engineer  who 
was  to  perform  that  duty;  that  on  August 
20,  1910,  plaintiff.  In  violation  of  his  agree- 
ment and  against  defendants'  wish,  aban- 
doned the  grading  and  refused  to  do  any 
more  work;  and  that  defendants  have  per- 
formed their  part  of  the  written  contract 
and  of  the  oral  agreement,  and  by  reason  of 
plalntifTs  refusal  to  ke^  his  engagements 
they  are  not  indebted  to  him  in  any  sum. 
For  answer  to  the  second  cause  of  action  It 
is  admitted  that  defendants  are  copartners, 
but  every  other  allegation  of  that  part  of 
the  complaint  is  denied. 

The  averments  of  new  matter  In  the  an- 
swer are  denied  by  the  reply,  which  plead- 
ing further  alleges  that  defendants,  for  the 
purpose  of  defrauding  plaintiff  and  his  as- 
sociates and  of  avoiding  the  terms  of  the 
contracts,  unlawfully  took  possession  by 
force  of  their  commissary  supplies  and  out- 
fit and  terminated  the  agreements,  thereby 
making  It  Impossible  for  plaintiff  and  bis 
associates  to  continue  tbe  grading. 

Based  on  these  Issues,  a  trial  was  had  re- 
sulting In  a  verdict  for  the  sums  demanded 
in  the  complaint,  and,  judgment  having  been 
rendered  thereon,  the  defendants  appeal. 

L.  Bllyea  and  John  M.  Williams,  both  of 
Eugene  (Williams  &  Bean  and  Skipworth  & 
Pipes,  all  of  Eugene,  on  the  brief),  for  ap- 
pellants. C.  A.  Hardy,  of  Eugene  (Thomp- 
son &  Hardy,  of  Eugene,  on  the  brief),  for 
respondent 

MOOBE,  X  (after  stating  tbe  facts  as 
above).  The  defendants'  counsel  Introduced 
in  evidence  the  original  contract  which  pro- 
vides that,  after  plaintiff  and  his  associates 
had  finished  the  grading  and  the  work  had 
been  received  by  the  engineer  In  charge 
thereof,  the  defendants  were  to  have  paid 
them  for  tbe  removal,  inter  alia,  of  trap 
rock,  basalt,  or  lava  rock,  55  cents  per  cubic 
yard.  Clauseq  of  tbe  contract  deemed  ma- 
terial are  as  follows:  "Any  person  or  per- 
sons abandoning  *  •  •  the  work,  shall 
hold  no  claim  against  the  first  party  [the 
defendants].  •  •  •  After  all  proper  de- 
duction for  wages,  material,  and  supplies 
are  paid  by  the  second  party  [the  plaintiff 
and  his  associates]  the  first  party  upon  re- 
ceipt of  estimate  and  work  agrees  to  pay 
prices  as  aforementioned  In  this  agreement 
to  the  second  party." 

The  plaintiff  testified  that  the  estimate  of 
27,000  cubic  yards  of  solid  rock,  broken  and 
removed  in  the  construction  work  as  stated 
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in  tbe  complaint,  was  correct  This  witness, 
in  referring  to  the  engineer  in  charge  of 
the  grading  at  the  stations  indicated,  stat- 
ed upon  oath:  "I  asked  Ellis  if  he  could 
give  me  figures  on  that  work,  t  would  like 
to  get  his  figures  of  as  many  yards  as  there 
was  on  the  work.  He  said  they  never  figur- 
ed that  out.  It  was  left  to  the  engineer  at 
Natron,  Randall,  I  understood.  *  *  *  Q. 
Did  you  ever  ask  tbe  engineer  at  Natron  to 
figure  it?     A.  No." 

Oscar  Ellis,  the  engineer  mentioned,  testi- 
fied that  be  had  not  been  requested  by  plain- 
tiff nor  by  any  person  for  blm  to  ascertain 
the  amount  of  grading  that  had  been  done 
by  Perry  and  his  associates  under  tlie  con- 
tract 

Testimony  was  admitted  tending  to  show 
that  on  August  21,  1910,  the  defendants 
seized  the  plaintiffs  equipment  and  at  the 
same  time  took  possession  of  tbe  commis- 
sary supplies  belonging  to  him  and  his  as- 
sociates. This  testimony  was  denied  by  the 
defendants.  It  appears,  however,  that,  at 
the  time  last  stated,  tbe  defendants  placed 
on  tbe  part  of  tbe  grading  then  remalnli^ 
to  be  finished  between  tbe  stations  referred 
to  other  employes  who  used  some  of  plain- 
tiff's tools. 

Domlnlck  Crosta,  one  of  plaintiffs  as- 
sociates, was  asked:  "Where  were  you  on 
the  20th  day  of  August?"  and  he  answered: 
"In  Eugene.  •  •  •  Q.  What  did  you  come 
to  Eugene  for?  A.  I  canie  down  to  Inform 
myself  about  the  work.  Q.  What  was  the 
trouble?  A.  The  trouble  was  Mr.  Hunt 
(one  of  tbe  defendants)  was  charging  too 
much  for  expenses,  and  we  can't  afford  to 
pay  that  Q.  To  what  extent  was  be  over- 
cliarging  yon?  A.  Well,  be  overcharged  over 
$1,000.  Q.  And  you  objected  to  that?  A. 
Tes."  "Defendants'  counsel  thereupon  said: 
"We  object  to  that.  It  has  nothing  to  do 
with  the  case."  The  court  replied:  "Their 
contention  (referring  to  plaintifTs  controver- 
sy) is  that  Hunt  compelled  them  to  quit. 
Your  contention  is  that  they  abandoned  It 
(meaning  the  grading).  Now  that  makes  an 
issue.  If  this  is  an  explanation  why  he 
compelled  him  to  quit,  it  is  competent  to  go 
to  the  Jury."  To  this  observation  an  ex- 
ception was  taken,  defendants'  counsel  fur- 
ther saying:  "There  is  nothing  in  the  evi- 
dence, your  honor,  to  show  that  there  was 
any  obligation  on  tbe  part  of  Hunt  &  Son 
to  fnmish  them  these'  things,  or  on  the  part 
of  these  men  to  buy  from  Hunt  &  Son. 
Tbe  Court:  I  don't  remember  that  the  con- 
tract makes  any  provision  for  that  But 
if  that  is  one  of  the  things  that  brought 
about  tbe  severance  of  their  relations,  I 
think  they  bare  a  right  to  go  to  the  Jury 
with  It"  To  this  observation  also  an  ex- 
ception was  talten. 

Tbe  foregoing  are  the  only  exception^  re- 
served, and  it  is  maintained  by  defendants* 
oonnsel  that  whether  or  not  Hunt  &  Son 


were  overcharging  plaintiff  and  Ms  associ- 
ates for  commissary  supplies  was  not  an  is- 
sue in  tbe  case,  and  hence  an  error  was  com- 
mitted in  permitting  Crosta  to  testify  re- 
specting a  collateral  matter  that  bad  no 
connection  with  the  question  involved.  An 
examination  of  tlie  testimony  inveighed 
against  will  show  that  the  only  complaint 
interposed  by  defendants'  counsel  was  that 
to  Crosta's  objection  to  overcharges  for  ex- 
penses made  by  Hunt  &  Son.  It  is  quite 
probable,  from  tbe  dialogue  between  the 
coart  and  defendants'  counsel,  that  tbe  ob- 
jection was  Intended  to  have  been  made  to 
the  preceding  question,  "To  what  extent  was 
he  overcharging  you?" 

[1]  The  Inquiry  having  been  answered, 
however,  before  any  complaint  was  made  to 
tbe  question,  a  motion  shodld  have  been 
made  to  strike  out  the  answer  given. 

[2]  But,  however  this  may  be,  tbe  re- 
marks of  the  court  will  be  treated  as  in- 
structions to  the  Jury,  and,  based  thereon, 
the  question  to  be  considered  is  whether  or 
not  tbe  language  complained  of  was  erro- 
neous. 

[3]  Tbe  writtMi  contract  governed  tbe 
oral  agreement  and  afforded  the  means  of 
computing  the  sum  of  mon^  to  be  paid 
plaintiff  for  grading  the  roadbed  by  using 
his  machinery,  tools,  etc.,  In  breaking  and 
removing  solid  rock.  For  each  cubic  yard 
of  trap  rock,  basalt  or  lava  rock  removed 
from  tbe  line  of  the  road  and  deposited  In 
the  proper  place,  the  defendants  engaged  to 
pay  60  cents,  of  which  sum  the  plaintiff  and 
bis  associates  were  to  have  received  65  cents 
and  Perry  the  remainder.  If,  therefore,  the 
plaintiff  and  his  associates  were  prevented - 
by  tbe  defendants  from  performing  the  terms 
of  the  written  contract  respecting  the  han- 
dling of  that  kind  of  material,  the  plaintiff  in 
like  manner  would  be  deprived  of  the  com- 
pensation he  might  have  earned  by  the  use 
of  ills  equipment,  and  hence  any  change  In 
the  written  contract  modified  to  that  extent 
the  terms  of  the  oral  agreement. 

[4]  In  the  second  cause  of  action  tbe  com- 
plaint, referring  to  the  oral  agreement,  charg- 
es "that  said  defendants  violated  tbe  terms 
of  said  contract  In  this:  Tliat  on  the  20tb 
day  of  August  1010,  said  defendants  wrong- 
fully and  unlawfully,  and  to  terminate  said 
contract,  and  in  breach  thereof,  seized  said 
equipment  and  outfit  and  took  possession  of 
tbe  same  by  force  and  prevented  plaintiff 
from  working  the  same,  and  while  there  re- 
mained 15,0(X)  cubic  yards  of  rockwork  to  be 
done  on  said  construction  work  above  de- 
scribed and  for  which  said  plaintiff  was  en- 
titled to  receive  from  defendants  five  cents 
per  cubic  yard  under  the  terms  of  said  con- 
tract and  amounting  in  the  aggregate  to  tbe 
sum  of  $750,  and  by  reason  of  said  breach  of 
said  contract  said  plaintiff  was  and  is  dam- 
aged in  the  sum  of  $750." 

It  will  thus  be  seen  that  the  only  ground 
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assigned  In  the  complaiut  for  plaintiff's  fail- 
ure to  complete  the  grading  was  defendants' 
seizure  of  his  equipment.  It  will  be  remem- 
bered that  the  court,  In  referring  to  the  ques- 
tion as  to  whether  or  not  Hunt  &  Son  were 
under  any  obligation  to  furnish  supplies  to 
plaintiff  and  his  associates  pursuant  to  the 
written  contract,  said  In  the  presence  of  the 
jury;  "I  don't  remember  tiat  the  contract 
makes  any  provision  for  that.  But  If  that  Is 
one  of  the  things  that  brought  about  the  sev- 
erance of  their  relations,  I  think  they  have 
a  right  to  go  to  the  jury  with  It."  This  was 
permitting  a  recovery  as  to  the  second  cause 
of  action  on  a  different  ground  from  that 
stated  in  the  complaint,  and  the  observation 
of  the  court  in  this  respect  was  erroneous. 

[S]  There  is  nothing  In  the  transcript  be- 
fore us  tending  to  show  that  the  oral  agree- 
ment provided  for  the  engineer's  estimate  of 
the  solid  rock  broken  down  and  removed  by 
plaintiff's  equipment  as  a  condition  precedent 
for  the  payment  of  the  sum  due  therefor. 
Perry  testified  that  Ellis,  who  is  described  in 
defendants'  abstract  as  the  engineer  in 
charge,  stated  to  him  that  he  did  not  have 
to  compute  the  amount  of  work  performed 
by  the  witness,  saying:  "It  was  left  to  the 
engineer  at  Natron."  If  Perry's  testimony 
was  to  be  believed,  and  that  was  a  question 
for  the  jury  to  determine,  that  Ellis  prac- 
tically refused  to  make  an  estimate  of  the 
work  performed,  plaintiff  was  not  thereby  de- 
feated of  a  remedy,  but  he  had  a  right  to 
maintain  this  action  and  to  establish  the 
amount  due  him  as  best  he  could. 

The  testimony  does  not  show  that  the 
clause  of  the  written  contract,  providing  for 
a  forfeiture  of  payment  in  case  of  the  aban- 
donment of  the  work,  applied  to  the  oral 
agreement.  The  jury  made  special  findings  as 
to  each  cause  of  action,  and,  as  the  remarks 
of  the  court  could  apply  only  to  the  second 
cause,  the  award  therefor  can  be  segregated 
from  the  general  judgment. 

If,  therefore,  within  10  days  plaintiff  remit 
the  sum  of  $750  and  pay  the  costs  and  dis- 
Itursements  in  this  court,  the  judgment' will 
be  affirmed,  otherwise  It  will  be  reversed  and 
a  new  trial  ordered. 


(62  Or.  219) 

PIPPY  et  aL  v.  WINSLOW. 

(Supreme  Court  of  Oregon.    July  9,  1912.) 
1.  Contracts  (§  295*)— Building  Contract 

—"Substantial  I'EKroBMANCB." 

A  "suH^tantial  performance"  of  a  building 
contract  admits  of  only  such  deviations  as  are 
inadvertent  and  unintentional,  and  not  due  to 
bad  faith,  and  such  as  do  not  impair  the  struc- 
ture as  a.  whole,  and  can  be  conveniently  rem- 
edied, and  without  injustice  be  paid  for  by  de- 
ductions from  the  contract  price. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  IS  1353,  1356,  1362;  Dec.  Dig.  § 
205.* 

For  other  definitions,  see  Words  and  Phras- 
os.  vol.  7,  p.  6739.] 


2.  HECHAmcs'  Liens  (S  93*)- Right  to  Ew- 
POBCE— Building  Contbactob. 

Where  a  building  contractor  fails  in  any 
considerable  and  material  respect,  or  willfully 
fails  in  an  ipimportant  respect,  to  carry  out 
bis  contract,  he  cannot  enforce  a  lien  for  the 
work  done. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  §  124;  Dec.  Dig.  §  93.*] 

3.  Mechanics'  Liens  (S  279*)- Bubden  of 
Proof— Building  Contractor. 

In  a  building  contractor's  action  to  enforce 
a  mechanic's  lien  for  work  done  under  a  con- 
tract which  has  been  changed,  the  burden  is 
upon  him  to  show  a  substantial  compliance 
with  the  contract  as  changed. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  §§  555,  656;  Dec.  Dig.  $ 
279.»] 

4.  Mechanics'  Liens  (§  93*)— Decree. 

While,  in  a  suit  to  enforce  a  mechanic's 
lien  for  work  done  under  a  building  contract 
which  has  been  changed  b^  agreement  of  the 
parties,  the  court  may  adjust  the  differences 
between  them  as  justice  demands,  and  may  al- 
low something  for  what  is  deemed  insufficient 
work,  it  cannot  disregard  the  legal  rights  of 
the  parties  but  must  follow  the  law. 

[Ed.  Note. — For  other  cases,  see  Mechanica* 
Liens,  Cent.  Dig.  §  124;   Dec  Dig.  g  93.*] 

5.  Contracts  (S  290*)- Building  Contbact 
— Pebzormancb — Defects— Waiveb. 

Where  part  of  a  building  being  constructed 
under  a  contract  was  approved  by  the  owner, 
who  was  himself  an  experienced  contractor, 
and  by  the  architect,  either  expressly  er  im- 
pliedly by  failure  to  promptly  object,  and  no 
fraud  was  pleaded  or  proved,  objections  could 
not  be  made  thereafter  and  the  contractors 
were  entitled  to  recover  for  such  part. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  i  1317;   Dec  Dig.  jj  290.*] 

6.  Contracts  (S  290*)— Building  Contract 
— Construction—Architect— Implied  Ap- 
proval. 

Where  an  architect  is  by  a  building  con- 
tract made  the  sole  arbiter  between  the  par- 
ties of  matters  concerning  the  work,  and  has 
knowledge  of  them  and  does  not  object  at  the 
time,  his  failure  to  object  amounts  to  an  ap- 
proval which  cannot  be  withdrawn  to  the  in- 
jury of  the  contractors. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  S  1317;   Dec  Dig.  §  290.*] 

7.  Contracts  (S  232*)— Building  Contracts 
—Change  by  Agreement. 

Where  the  owner  of  a  building  orders 
changes,  and  the  contractor  makes  them,  re- 
covery may  be  had  therefor  as  on  an  independ- 
ent contract  although  the  original  contract 
provides  that  no  extra  work  shall  be  allowed 
except  on  a  written  order. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  f§  1071-1097;   Dec  Dig.  S  232.*] 

8.  Contracts  (S  238*)  —  Alteration  bt 
Aqreghent. 

A  written  contract'  may  be  changed  ver- 
bally at  the  pleasure  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  $  1123;    Dec  Dig.  $  238.*] 

9.  Mechanics'  Liens  (§  281*)— Sufficienct 
OF  Evidence. 

Evidence  in  an  action  to  enforce  a  me- 
chanic's lien  claimed  by  a  building  contractor 
held  not  to  show  any  material  or  unauthorized 
detiation  from  the  contract  so  as  to  bar  the 
contractor's  right  to  enforce  his  lien. 

[Ed.  Note. — For  other  eases,  see  Mechanics' 
Liens.  Cent.  Dig.  §§  565-072;  Dec  Dig.  { 
281.»] 
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la  CoNiBACTB    (8    300*)  —  Building    Con- 

TBACTS— Damages  roB  Delay. 

Where  the  delays  in  the  performance  of 
a  building  contract  were  not  unreasonable  and 
were  caused  by  Tariona  changes  made  by  the 
owner  who  stated  that  he  did  not  intend  to 
enforce  the  penalty  prescribed  for  noncomple- 
tioD  within  a  specified  time,  the  owner  was  not 
entitled  to  damages  for  delays  so  caused. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  SI  137^-1381;   Dec.  Dig.  i  S00.»] 

Appeal  from  Circuit  Court.  Multnomah 
Ooonty;  W.  N.  Gatens,  Judge. 

Action  to  foreclose  a  mechanic's  lien  by 
T.  A.  Plppy  and  another  against  J.  S.  Wins- 
low.  Prom  a  decree  for  plaintiffs,  defend- 
ant appeals.    Affirmed. 

On  July  1, 1909,  plaintiffs,  as  partners,  en- 
tered into  a  written  contract  with  defendant 
for  the  construction  of  a  four-flat  building 
on  the  northwest  corner  of  Washington  and 
East  Nineteenth  streets,  Portland,  Or.    The 
contractors  were   to  furnish   all   the  mate- 
rials and  perform  all  the  work  necessary 
for  a  full  completion  of  the  building,  both 
the  work  and  material  to  be  the  best  of  their 
respective  kinds.    The  work  was  to  be  done 
under  the  direction  of  the  architect,  W.  F. 
Tobey.     By  the  contract  it  was  understood 
that  such  additional  drawings  and  explana- 
tions as  might  be  necessary  to  detail  and 
illustrate   the  work,   were   to   be  furnished 
by  the  architect,  so  far  as  they,  might  be 
consistent  with   the  purpose  and  intent  of 
the  original  drawings  and  specifications.    In 
case  the  owner  and  contractors  should  not 
agree  as  to  the  amount  to  be  paid  or  al- 
lowed   for    any    alterations    that   might    be 
made,  the  work  should  go  on  and  the  mat- 
ter be  referred  to  arbitration.     Should  the 
contractors  fail  in  the  performance  of  the 
agreement,  the  same  having  been  certified 
to  by  the  architect,  the  owner  should  be  at 
liberty  to  provide  such  labor  or  materials 
as  the  contract   called  for,   deducting  the 
cost  thereof  from  any  money  due  the  con- 
tractors.   Upon  a  certificate  from  the  archi- 
tect, 80  per  cent   of  the   labor   performed, 
and  material  on  the  ground,  should  be  paid 
for  from  time  to  time  as  the  work  progress- 
ed, final  payment  to  be  made  within  thirty 
days  after  the  completion.    A  payment  of 
13,000  on  the  contract  was  made  by  Mr. 
Wlnslow. 

3.  0.  Steams,  of  Portland,  for  appellant. 
Lewis  &  Lewis,  of  Portland,  for  respondents. 

BEAN,  3.  (after  stating  the  facts  as  above). 
The  contract  contains  12  articles  and  refers 
to  151  specifications  which  are  made  a  part 
thereof.  These  specifications  were  prepared 
in  the  city  of  San  Francisco  by  J.  E.  Kafft, 
architect.  As  the  material  manufactured  in 
Portland  differed  In  style  and  size  from  that 
in  the  former  city  where  the  plans  were 
drawn,  changes  therein  were  necessitated. 
Therefore  27  alterations  were  agreed  upon 
and  attached  as  addenda  to  the  specifica- 


tions. Afterwards  numerous  other  altera- 
tions In  the  building  were  agreed  to.  Some 
were  made  by  the  contractors  and  approved 
by  the  owner  and  his  architect.  In  regard 
to  others  there  Is  contention.  In  fact,  the 
plans  were  changed  to  such  an  extent  that 
they  became  of  little  value  as  a  guide  In  the 
performance  of  the  work.  To  begin  with, 
they  were  something  like  a  ready-made  suit 
of  clothes  which  does  not  fit  The  owner 
of  the  building  was  an  old,  experienced  con- 
tractor and  carpenter  and  understood  that 
part  of  the  construction.  No  doubt  he  could 
express  orally  what  he  desired,  better  than 
in  writing.  In  discussing  the  changes,  as 
the  work  progressed,  there  were  sometimes 
misunderstandings  as  to  wlhat  the  owner  di- 
rected. The  record  contains  860  pages  of 
typewritten  testimony  and  43  exhibits.  Ap- 
parently the  circuit  court  heard  the  testi- 
mony with  very  careful  attention.  Experts 
were  called,  who  examined  the  building  and 
enlightened  the  court  with  their  knowledge 
and  experience.  After  a  hearing  of  some 
length,  the  court  allowed  5252.90  of  the 
$412.40  claimed,  for  extra  labor  and  mate- 
rials, deducted  the  sum  of  $189.20  for  de- 
fective work  and  materials,  and  rendered 
a  decree  in  favor  of  plaintiffs  for  $5,406.- 
70  with  Interest,  $250  attorney's  fees,  and 
$1.60  for  recording  the  Hen.  The  defendant 
claims  that  he  was  damaged  in  the  sum  of 
$3,919.15  on  account  of  the  defects  and  fail- 
ure to  construct  the  building  according  to 
the  contract,  anil  furthermore  that  plaintiffs 
are  not  entitled  to  a  Hen. 

The  voluminous  record  and  the  many  items 
in  dispute  render  It  impracticable  to  refer  in 
detail  to  each  matter.  The  controversy  re- 
minds us  of  a  case  Involving  domestic  diffi- 
culties. About  the  last  of  August,  when  the 
building  was  advanced  as  far  as  the  plaster- 
ing, the  contractors  and  the  owner  quarreled 
in  regard  to  the  construction  of  the  front 
porch  columns.  Since  that  time  the  difficul- 
ties and  differences  bave  apparently  Uicreas- 
ed.  We  approach  the  solution  of  this  diffi- 
cult question  having  In  mind  the  following 
general  rules. 

[1]  The  substantial  performance  of  a  con- 
tract like  the  one  in  question  permits  only 
such  omissions  and  deviations  as  are  Inad- 
vertent and  unintentional,  are  not  due  to  bad 
faith,  do  not  impair  the  structure  as  a  whole, 
can  be  conveniently  remedied,  and  may, 
without  Injustice,  be  paid  for  by  deductions 
from  the  contract  price. 

[2]  Where  the  contractor  falls  to  perform 
a  considerable  part  of  the  work  required  by 
the  contract,  his  failure,  irrespective  of 
wbether  his  intentions  were  good  or  bad, 
constitutes  a  bar  to  his  enforcement  of  a 
lien  for  the  work  performed.  If  the  defects 
show  that  the  contractor  performed  the  work 
in  a  slovenly  and  Improper  manner,  not  con- 
forming   substantially   with   the   plans   and 
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Qpedflcatlons  and  thereby  defeating  tbe  In- 
tentiona  of  tbe  parties  to  have  the  work 
done  in  a  particular  manner,  the  contractor, 
unless  there  has  been  a  waiver,  cannot  en- 
force a  lien.  The  willful  omission,  though 
In  an  unimportant  respect,  will  preclude  the 
assertion  of  a  Hen  by  him.  The  spirit  of  the 
contract  should  be  faithfully  observed,  though 
tbe  letter  thereof  fail.  20  Amer.  &  Eng. 
Enc.  of  Law  (Xi  Ed.)  367;  Glaclus  v.  Black, 
50  N.  Y.  145,  10  Am.  Bep.  449;  Anderson 
V.  Petereit,  86  Hun,  600,  33  N.  Y.  Supp.  741; 
Perry  v.  Quackenbush,  105  Oal.  299,  38  Pac. 
740. 

[3]  In  a  suit  by  a  contractor  to  enforce  a 
mechanic's  lien,  tbe  burden  of  proof  is  upon 
blm  to  show  a  substantial  compliance  with 
the  contract,  as  modified  and  changed  from 
time  to  time.  Adams  v.  MacKenzie,  59  Or. 
89.  114  Pac.  460. 

[4]  A  court  of  equity,  in  adjusting  such  dif- 
ferences, should  be  governed  mainly  by  consid- 
erations of  right  and  justice  between  the  par- 
ties. It  cannot  disregard  legal  rights  but 
must  follow  the  law.  It  may,  however,  al- 
low something .  for  what  is  deemed  insuffi- 
cient work,  while  granting  a  decree  for  the 
amount  found  equitably  du&  Heberleln  v. 
Wendt,  99  III.  App.  506;  Burn  v.  Whittlesey, 
2  MacArthur  (D.  C.)  189. 

[6]  Under  the  circumstances  of  this  case, 
that  pairt  of  the  building  which  passed  under 
the  inspection  of  Mr.  Winslow,  the  owner, 
and  Mr.  Tobey,  the  architect,  and  was  ap- 
proved by  them  in  good  faith,  expressly  or 
by  Implication,  was  not  open  to  objection  by 
them  afterwards,  and  plaintiffs  may  recover 
therefor.  Vanderhoof  v.  Shell,  42  Or.  578, 
587,  72  Pac.  126;  Wildey  v.  Fractional  School 
District  Number  1  of  Paw  Paw  and  Ant- 
werp, 26  Mich.  419.  Mr.  Winslow,  being  a 
contractor  of  many  years*  experience,  prac- 
tically superintended  the  construction  for 
some  time,  and,  under  such  circumstances, 
the  right  of  objection  should  have  been  ex- 
ercised promptly.  Ashland  Lime,  Salt  & 
Cement  Company  v.  Shores,  105  Wis.  122,  81 
N.  W.  136. 

[8]  When  the  architect  is,  by  the  building 
contract,  made  the  sole  arbiter  between  the 
parties  of  matters  concerning  the  material 
and  character  of  the  work,  has  knowledge  of 
such,  and  does  not  object  at  the  time,  it  will 
be  an  approval  of  the  same,  which  cannot 
be  renounced. to  the  injury  of  the  contrac- 
tors. The  exercise  of  his  judgment  on  such 
matters  will  be  binding  on  both  parties  in 
the  absence  of  fraud  being  pleaded  and  prov- 
ed.   Wright  V.  Meyer  (Tex.)  25  S.  W.  1122. 

[7]  Where  the  owner  orders  changes  made 
in  the  construction  of  a  building,  although 
,the  contract  provides  that  no  extra  work 
shall  be  allowed  except  on  a  written  order, 
if  such  work  be  done  at  the  instance  of  the 
owner,  for  which  a  benefit  is  derived,  it 
must  be  regarded  as  an  independent  contract 
for  which  a  recovery  may  be  had.    Kscott  & 


Son  V.  White,  10  Bush  (Ky.)  169;  Baum  v. 
Covert,  62  Miss.  113. 

[8]  A  written  contract  may  be  changed 
verbally  at  the  pleasure  of  the  parties  to 
the  agreement.  Cooke  v.  Murphy,  70  111.  96; 
Munroe  v.  Perkins,  9  Pick.  (Mass.)  298,  20 
Am.  Dec.  475. 

[9]  It  is  asserted  by  plaintiffs  that  Mr. 
Winslow,  in  the  early  part  of  the  work,  stat- 
ed that  there  would  be  some  changes  in  the 
plans  and  speciflcatious  which  would  be  met 
with  a  "give  and  take"  on  both  sides,  and 
that  It  was  under  this  arrangement  that 
several  of  the  changes  were  made  for  which 
there  was  no  additional  charge  by  tbe 
contractors  and  no  allowance  made  to  the 
owner.  They  also  assert  that  defendant  was 
a  nervous  wreck  and  hard  to  please.  It  ap- 
pears that  be  had  retired  from  business. 

Referring  to  some  of  the  testimony  in  re- 
gard to  the  substantial  completion  of  the 
building,  Mr.  W.  F.  Tobey,  architect,  testi- 
fied in  relation  to  each  paragraph  of  the 
specifications,  stating  in  part  that  the  gener- 
al class  of  the  work  was  what  he  would  call 
fair;  that  little  details  were  not  complied 
with;  that  the  building  was  substantially 
completed;  tbat  he  tried  to  carry  out  the 
work  in  touch  with  Mr.  Winslow,  and  to 
help  him  to  the  best  of  his  ability;  that  Mr. 
Winslow  assumed  the  control  of  the  superin- 
tendency  of  the  building  at  first;  that  he 
was  restrained  from  issuhig  a  certificate  of 
completion  by  the  owner's  notice,  and  on  ac- 
count of  the  clianges  and  orders  made  by  the 
owner  without  the.  architect's  knowledge. 

J.  v.  Bennis,  an  architect  of  22  years'  ex- 
perience, testified.  In  substance,  that  he  ex- 
amined the  Winslow  building;  that  the  gen- 
eral construction,  finishing,  and  painting  of 
the  whole  house  he  considered  a  little  above 
the  average;  that  the  framing  was  most 
excellently  done;  that  the  finishing,  for  that 
class  of  building,  was  very  good;  tiiat  there 
might  have  been  slight  defects  tn  a  few 
things,  but  that  he  would  not  consider  them 
objectionable;  that  the  material  was  class 
A  so  far  as  lie  could  see;  that  the  outside 
finishing  was  excellently  done  and  tbe  doors 
were  above  the  standard. 

John  G.  Wilson,  who  had  been  an  archi- 
tect for  24  years,  actively  engaged  in  the 
business,  testified  that  he  examined  the 
building  from  basement  to  top  with  Mr.  Ben- 
nis; that  he  did  not  see  anything  wrong 
with  the  construction,  but  that  he  could  not 
see  all  of  it;  that  he  thought  the  workman- 
ship very  good  for  that  class  of  building,  and 
that  the  material  and  finishing  were  good; 
also  that  the  front  porch  and  posts  were  all 
right 

E.  J.  Burkhardt,  who  was  in  the  planing 
mill  business,  and  who  furnished  the  mate- 
rial for  the  house,  swore  In  substance,  that 
he  furnished  the  interior  finish;  that  the 
doors  and  windows  were  all  No.  1  goods,  and 
that  the  material  was  thoroughly  kiln  dried; 
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that  the  doors  were  five  cross  panel  duors; 
ttiat  a  few  were  changed  from  cross  'pane) 
to  one  pan^ ;  that  a  change  was  made  after- 
wards to  one  panel  veneered  door,  which 
had  to  be  manufactured,  causing  a  delay  of 
three  weeks. 

C.  Moore  testified  that  he  had  been  a  car- 
I]enter  for  15  years;  that  he  was  a  finisher, 
and  worked  on  the  Wluslow  building  on  the 
inside  for  four  or  five  weelis,  receiving  $4 
per  day  instead  of  ^.50,  the  going  wages; 
that  the  general  character  of  the  work  was 
first  class  all  the  way  through,  and  the  ma- 
terial good;  and  tliat  he  thought  It  was  as 
good  as  any  he  had  ever  seen  In  town  on 
that  class  of  building. 

[1  •]  It  appears  tliat  delays  In  the  i>erform- 
ance  of  the  contract  were  caused  by  various 
dumgea  made  by  the  owner,' who  stated  that 
he  did  not  intend  to  enforce  the  penalty  for 
noncompletlon  within  the  specified  time. 
Yanderhoof  t.  Shell,  supra.  Under  all  the 
circumstances  of  thi»  ease,  we  do  not  think 
that  the  time  within  which  tlte  contractors 
erected  the  structure  was  unreasonably  long, 
and  the  owner  la  not  entitled  to  damages  for 
delays  so  necessitated. 

We  will  not  Incumber  the  record  with  a 
discussion  of  the  evidence,  which,  viewed 
from  an  equitable  standpoint  and  under  the 
rules  of  law  alluded  to  above,  we  think  sup- 
ports the  main  conclusions  of  the  trial  court. 
The  court  had  an  opportunity  to  observe 
whether  or  not  the  experts  and  other  wit- 
nesses were  prejudiced  or  fair  in  the  matter. 
From  the  record,  it  is  impossible  to  figure 
the  several  Items  to  an  exact  amount  An 
estimate,  such  as  that  made  by  the  witnesses 
and  the  circuit  court,  is  the  nearest  av- 
proach  to  justice  in  the  premises. 

Therefore,  after  careful  examination  of 
the  record,  we  can  come  to  no  other  deter- 
mination than  that  the  decree  of  the  lower 
court  should  be  affirmed,  and  it  is  so  ordered. 


(62  Or.  2M) 

WOLF  et  al.  v.  HOUGHAM  et  aL 
(Snpreme  Court  of  Oregon.     July  16,  1912.) 

1.  PucApiNO  (g  396*)— Defenses— NscEBSiTT 
or  Pleading. 

A  defense,  not  pleaded,  cannot  be  urged. 
[Ed.   Note.— For  other  cases,   see   Pleading, 
Cent.  Dig.  {  1336;   Dec.  Dig.  |  396.*] 

2.  Sazxb    (i  172*)— AonoHB  fob  Bheach— 
RsuEDT  OF  Buyer. 

A  seller  of  hops  cannot  excuse  his  non- 
performance by  proof  that  the  bops  raised 
were  of  a  quality  inferior  to  that  stipulated 
for  in  the  contract;  the  buyer  having  bis  op- 
tion to  accept  such  hops  in  satisfaction  of  the 
contract. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  §i  425-^30;    Dec  Dig.  {  172.*] 

3.  Tbial  ({  251*)— iNSTBucnoNS  — Appuca- 
Bii.rrT  TO  Pleadings. 

A  contract  for  the  sale  of  bops  from  a 
spedfied  farm  stipulated  that  a  previous  con- 
tract was  to  be  satisfied  first.  The  seller 
failed  to  perform,  and,  on  suit  by  the  buyer, 


set  up  in  avoidance  the  buyer's  foHure  to  com- 
ply with  his  agreement  to  make  advances. 
Held  that,  the  seller  having  failed  to  plead 
as  an  excuse  for  nondelivery  the  delivery  of 
the  hops  on  the  first  contract,  an  instruction 
authorizing  a  verdict  for  the  buyer,  unless  he 
failed  to  make  the  stipulated  advances,  was 
correct. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  U  587-595;.  Dec.  Dig.  {  251.*] 

4.  Appeal  and  Ebbob   ({  1171*)— Bsview— 

Habulesb  Ebbob. 

Where  a  verdict  was  for  $2,200,  an  error 
involving  about  $20  is  so  insignificant  that  it 
will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §g  4646-4554;  Dec  Dig.  i 
1171.*1 

Appeal  from  Circuit  Court,  Marion  County; 
Percy  R.  Kelly,  Judge. 

Action  by  Adolf  Wolf  and  Julius  a  Wolf, 
copartners,  doing  business  under  the  firm 
name  of  A.  Wolf  &  Son,  against  C.  B.  Hongh- 
am  and  another.  From  a  Judgment  for 
plaintiffs,  defendants  appeal.    Affirmed. 

This  is  an  action  to  recover  money.  It  is 
alleged  in  the  complaint,  in. effect,  that  at 
all  the  times  stated  therein  Adolf  Wolf  and 
Julius  C.  Wolf  were  and  are  partners  as 
Wolf  &  Son;  that  during  such  time  the  defend- 
ants, C.  R.  Hougham  and  Joseph  J.  Keber, 
were  engaged,  inter  alia,  in  buying  and  sell- 
ing bops;  that  defendants  represented  to 
plaintiffs  that  they  had  purchased  from  J.  R. 
White  and  others  a  crop  of  hops,  and  there- 
upon the  parties  hereto  entered  into  a  writ- 
ten contract,  the  material  parts  of  which  fol- 
low, to  wit: 

"Agreement,  dated  23d  day  of  July,  1909, 
between  C.  R.  Hougham  and  Joseph  J.  Keber, 
of  Marion  county,  state  of  Oregon,  called 
herein  the  seller,  and  A.  Wolf  &  Son,  called 
herein  the  buyer,  concerning  the  hop  crop  of 
the  seller  for  the  year  1909  and  the  sale  of 
hops,  not  the  product  of  the  first  year's 
planting,  bright,  even  color,  fully  matured, 
free  from  mold  or  vermin  damage,  cleanly 
picked,  properly  dried  and  cured  and  put  up  - 
in  merchantable  order  and  condition,  in  bales 
weighing  from  1S5  to  210  pounds  each  (tare 
5  pounds  per  bale  to  be  deducted),  herein 
called  'contract  hops,'  to  be  grown,  harvest- 
ed and  prepared  for  market  by  the  seller  on 
that  certain  hopyard,  herein  called  the  'hop- 
yard,'  situated  on  that  certain  farm  in  Mari- 
on county,  state  of  Oregon,  about  three  miles 
northeast  of  Mount  Angel,  Oregon,  on  which 
land  there  are  about  56  acres  planted  In  hops 
and  owned  by  J.  R.,  V.  J.,  M.  J.,  and  O.  H. 
White. 

"First  The  seller  •  •  •  does  hereby 
bargain  and  sell,  and  he  does  agre^  to  deliv- 
er to  the  buyer  In  one  lot  f.  o.  b.  cars  at 
Mount  Angel,  in  the  state  of  Oregon,  between 
October  1st  and  November  1st  of  the  year 
1909  twenty  thousand  (20,000)  pounds,  net 
weight,  of  contract  hops  from  the  hopyard 
and  to  give  20  days'  notice  In  writing  to  the 
buyer  after  the  entire  crop  is  ready  for  de- 
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livery  and  to  make  full  delivery  to  the  buy- 
er before  making  any  other  delivery  from  the 
hopyard.  *  •  •  This  contract  is  taken 
subject  to  a  contract  made  about  a  week  be- 
fore this  for  20,000  lbs.,  which  contract  must 
be  filled  first. 

"Second.  The  buyer  agrees  to  purchase 
twenty  thousand  (20,000)  pounds  of  contract 
hops  of  the  crop  of  hops  raised  by  the  seller 
upon  the  hopyard  In  the  year  1909  and  to 
accept  and  receive  the  same  when  delivered 
In  pursuance  of  this  agreement,  and  to  pay 
therefor  the  sum  of  sixteen  (16)  cents  per 
pound,  that  is  to  say:  To  pay  eight  hundred 
($800.00)  dollars  at  the  time  of  signing  here- 
of; ••  •  and  ($1,000.00)  dollars  during 
the  picking  season  as  the  same  shall  be  ac- 
tually required  and  the  balance  at  the  time 
of  the  acceptance  and  receipt  of  said  bops; 

•  *  •  all  payments  to  be  made  by  check 
of  money  at  the  Bank  of  Mt.  Angel,  in  the 
county  of  Marlon,  state  of  Oregoft,  upon  ten 
(10)  days'  written  request  therefor  by  the 
seller.    •    •    • 

"Third.  Should  the  seller  neglect  or  fall 
to  do  anything  which  as  a  careful  husband- 
n;ian  he  should  do  in  order  to  produce  con- 
tract hops,  and  if  by  reason  thereof,  or  for 
any  cause  the  hops  raised  shall  be  inferior 
to  contract  hops,  the  buyer  shall  have  the 
right  and  privilege  of  receiving  and  accept- 
ing so  many  thereof  as  are  contract  hops  at 
the  contract  price  and  the  balance  of  the 
quantity  contracted  at  a  reduction  in  price 
equal  to  the  differences  in  value  between  'the 
hops  tendered  and  contract  hops,  •  •  * 
but  shoilld  the  seller  and  the  buyer  fail  to 
agree  upon  a  price  at  which  the  inferior  hops 
shall  be  accepted  in  fulfillment  of  this,  con- 
tract, then  in  that  event  the  seller  agrees 
to    return    all    advances    heretofore    made 

♦  *    *    to  the  buyer  upon  demand. 
"Fourth.    •    •    *    It  is  therefore  further 

agreed  by  and  between  the  parties  hereto, 
that  should  the  seller  make  default  in  this 
agreement  and  by  reason  of  such  default,  the 
buyer  not  being  in  default  20,000  pounds  of 
contract  hops  be  not  delivered  in  pursuance 
of  this  agreement,  the  buyer  may  recover  of 
the  seller  damages  for  the  seller's  breach  of 
this  agreement,  and  in  such  event  it  is  here- 
by agreed  that  the  difference  between  the 
contract  price  and  the  market  value  at  the 
time  of  delivery  of  20,000  pounds  of  contract 
hops,  together  with  all  advances,  •  »  • 
are  hereby  fixed  as  the  liquidated  damages 
which  the  buyer  shall  recover  from  the  sel- 
ler for  such  breach.    •    •    • 

"In  witness  whereof,  the  parties  constitut- 
ing the  seller  have  hereunto  set  their  bands 
and  the  buyer  has  hereunto  subscribed  their 
names  this,  the  day  and  year  first  above 
written.  0.   R.  Hougham.         [Seal.] 

"Jos.  J.  Keber.  [Seal.] 

"Adolf  Wolf  &  Son.     [Seal.J 

"Witnessed  by:  Tom  Shorten,  Joseph 
Bruch." 

That   on  July  23,  1909,   pursuant  to  the 


terms,  of  such  contract,  plaintiffs  advanced  to 
defendants  $800;  that  on  the  13th,  20tb,  and 
24th  of  September  of  that  year  plaintiffs  of- 
fered to  make  such  further  advances  of  mon- 
ey as  were  necessary,  but  the  defendants  re- 
fused to  accept  the  offers,  and  plaintiffs  were 
then,  and  prior  and  subsequent  thereto, 
ready,  willing,  and  able  to  make  such  pay- 
ments and  fully  to  perform  their  part  of  the 
agreement;  that  the  market  price  of  contract 
hops  on  November  1,  1909,  at  the  place  of 
delivery  was  24  cents  per  pound;  that  the 
defendants  faUed  and  refused  to  deliver  to 
plaintiffs  any  of  the  hops  grown  on  sucb 
farm,  or  to  return  the  money  advanced, 
whereby  they  lost  $800  so  paid  and  the  fur- 
ther sum  of  $1,600,  the  latter  sum  being  the 
difference  between  the  contract  price  of  16 
cents  and  the  market  price  of  24  cents  on 
20,000  pounds  of  hops,  no  part  of  which  sums 
has  ever  been  paid.  Judgment  was  demand- 
ed for  $2,400. 

The  answer  admitted' the  relation  .and  pur- 
suits of  the  respective  parties;  and  that  they 
executed  the  contract  referred  to,  but  denied 
all  the  other  averments  of  the  complaint. 
For  a  further  defense,  it  Is  alleged  that 
plaintiffs  failed  and  refused  to  keep  or  per- 
form their  part  of  the  agreement,  or  to  make 
the  advances  required.  The  reply  put  in  is- 
sue the  allegations  of  new  matter  In  the  an- 
swer, and  the  cause  being  tried  resulted  in 
a  verdict  and  judgment  for  plaintiffs  in  the 
sum  of  $2,208.67  and  the  defendants  appeal. 

M.  W.  Seltz  and  L.  Ranch,  both  of  Port- 
land (Seitz  &  Seitz  and  Raucb  &  Senn,  all  of 
Portland,  on  the  brief),  for  appellants.  J. 
A.  Carson  and  George  O.  Bingham,  both  of 
Salem,  for  respondents. 

MOORE,  J.  (after  stating  the  facts  as 
above).  [1,2]  It  is  contended  by  defendants' 
counsel  that  an  alleged  failure  to  deliver 
"contract  hops"  did  not  constitute  such  a 
breach  of  the  contract  as  to  authorize  a  re- 
covery of  the  sum  of  money  advanced,  or  of 
any  damages  asserted  to  have  been  sustain- 
ed; for  the  parties  had  stipulated  that.  If 
the  farm  referred  to  produced  hops  of  an  in- 
ferior quality,  they  wete  to  have  been  accept- 
ed at  a  reduced  rate.  It  is  diflScult  to  under- 
stand how  this  question  is  involved.  The 
breach  of  the  agreement  assigned  In  the  com- 
plaint Is  the  declared  failure  of  the  defend- 
ants to  deliver  any  hops.  The  excuse  for  the 
nonperformance  set  forth  in  the  answer  is  the 
alleged  neglect  and  refusal  of  the  plaintiffs 
to  advance  the  sums  of  money  specified  for 
In  the  contract,  In  order  to  invoke  the  legal 
principle  insisted  upon,  the  answer  should 
have  stated  that  In  the  year  1909  the  farm 
referred  to  produced  hops  of  an  Inferior 
quality;    that  defendants  offered  to  deliver, 

at  the  then  market  price  of cents  per 

pound,  the  hops  so  grown  to  the  plaintiffs, 
who  thereupon  refused  to  accept  any  part 
thereof.  Besides  this,  If  the  plaintiffs  were 
willing  to  accept  hops  produced  as  of  the 
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(laalltr  and  the  condition  specified  In  the 
contract,  the  defendants  cannot  be  heard  to 
object  thereto.  Llvesley  v.  Johnston,  45  Or. 
30,  53,  76  l>ac  13,  946,  65  U  R.  A.  783,  106 
.vm.  St.  Rep.  647. 

[3]  It  win  be  remembered  that  the  written 
agreement  exduded  from  Its  proTlslona  the 
drst  20,000  pounds  of  hops  produced  on  the 
farm  la  the  year  1909.  Over  objection  and 
exception,  the  plaintiffs  were  permitted  to 
offer  testimony  tending  to  show  that  no  part 
of  the  quantity  last  referred  to  had  been  de- 
livered to  the  party  entitled  thereto,  with 
whom  the  defendants  settled  by  paying  the 
damages  sustained  by  a  breach  of  the  agree- 
ment In  the  particulars  mentioned.  Based 
on  this  evidence,  the  Jury  were  Instructed  as 
follows :  "In  considering  the  meaning  of  the 
contract  which  is  admitted  to  have  been  en- 
tered Into,  it  becomes  the  duty  of  the  court 
to  construe  such  contract;  and  it  Is  the  con- 
struction of  this  court  that  the  contract,  for 
the  purposes'  of  this  case,  is  a  contract  for 
the  sale  of  a  certain  quantity  of  hops,  sub- 
ject to  the  fulfillment  of  a  certain  other  con- 
tract therein  mentioned,  which  was  entered 
into  about  a  week  before  this  contract  was 
entered  Into.  It  must  be  shown  that  the 
rights  under  the  contract,  adverted  to  as  be- 
ing the  one  first  entered  into,  have  been  met. 
If;  under  the  evidence,  the  subject  of  this 
contract  which  is  In  evidence  was  exhausted 
by  that  former  contract,  then  the  plaintiffs 
cannot  recover  in  this  case;  for  their  con- 
tract is  subject  to  the  terms  of  the  contract 
first  entered  into,  and  subject  to  the  fulfill- 
ment of  that  contract.  The  rights  under  the 
contract  entered  into  between  the  plaintiffs 
and  the  defendants  are  to  be  considered  by 
you  In  this  light.  It  Is  a  contract  for  the 
sale  of  20,000  pounds  of  hops  at  16  cents  per 
pound;  and  if  the  plaintiffs  have  shown  by 
a  preponderance  of  the  evidence  that  they 
have  fulfilled  their  part  of  this  contract,  and 
that  the  defendants  have  made  the  breach 
alleged  in  the  complaint,  namely,  a  failure 
to  fulfill  their  part  of  the  contract  by  deliv- 
ering the  hops,  as  agreed  upon  in  the  con- 
tract, within  the  time  specified,  you  should 
find  for  the  plaintiffs.  The  defendants,  how- 
ever, in  this  case  hold  the  affirmative  of  the 
allegations  contained  in  their  answer,  which, 
briefly  stated,  consist  of  the  allegations  of  a 
breach  of  this  contract  upon  the  part  of  the 
plaintiffa  The  contract  is  one  which  pro- 
vides that  $1,000  shall  be  paid,  as  required, 
for  picking  purposes;  and  if  you  find  from  a 
consideration  of  all  the  evidence,  gentlemen 
of  the  Jury,  that  the  plaintiffs  have  made  a 
breach  of  that  provision  of  the  contract,  and 
have  failed  to  comply  with  it,  you  should 
find  for  the  defendants  In  the  case." 

[4]  Exceptions  having  been  taken  to  these 
parts  of  the  charge  by  defendants'  counsel. 
It  Is  maintained  that  errors  were  committed 
in  using  the  language  thus  employed.    It  ap- 


pears from  the  bill  of  exceptions  that  the 
defendants  offered  evidence  tending  to  prove 
that  the  entire  quantity  of  hops  produced 
In  the  year  1909  on  the  farm  mentioned  was 
only  37,365  pounds.  If  from  this  number 
there  be  deducted  the  first  20,000  pounds  of 
hops,  the  remainder  Is  17,365  pounds.  It  is 
alleged  m  the  complaint  that,  by  reason  of  the 
defendants'  failure  to  deliver  20,000  pounds  of 
hops  to  the  plaintiffs,  they  sustained  damage 
to  the  extent  of  8  cents  per  pound,  or  in  the 
sum  of  $1,600.  If  the  answer  had  averred 
that  there  was  produced  only  37,365  pounds 
of  hops,  of  which  quantity  the  plaintiffs 
could  be  entitled  to  no  more  than  17,365 
pounds,  the  greatest  sum  that  could  have 
been  allowed  them,  If  a  finding  had  been 
made  according  to  the  assumed  allegation, 
would  have  been  $1,3S9.20,  to  which  should 
have  been  added  the  money  advanced,  or 
$S00,  making  $2,189.20,  or  $19.47  less  than 
the  sum  awarded  by  the  Jury.  The  answer 
did  not  contain  the  averment  suggested,  and. 
In  the  absence  thereof,  the  Instructions  com- 
plained of  were  applicable  to  the  facts  in- 
volved, except  that  in  the  first  Instruction, 
hereinbefore  quoted,  the  sum  of  $800  was 
omitted,  to  which  the  plaintiffs  would  have 
been  entitled,  in  any  event,  on  the  theory  as- 
sumed. But  this  omission  may  have  been 
fully  explained  in  the  general  charge.  How- 
ever that  may  be,  the  defendants  cannot  com- 
plain of  any  error  in  this  respect  The  dif- 
ference of  $19.47  is  so  Insignificant,  when 
compared  with  the  sum  involved,  as  to  be 
almost  trifling,  even  if  the  assumed  issue  had 
been  made. 

From  a  careful  examination  of  the  entire 
evidence,  which  has  been  made  a  part  of  the 
transcript,  we  do  not  think  any  substantial 
error  was  committed.  It  follows  that  the 
Judgment  should  be  affirmed;  and  it  Is  so 
ordered. 


(82  Or.  277) 
STATE  ex  rel.  McNARY,   Dlst.  Atty.,  v. 
OLCOTT,  Secretary  of  State. 
(Supreme   Court  of  Oregon.     July  23,  1912.) 

1.  Statutes  (§  35%*)— Enactment— Submis- 
sion TO  POPULAB  VOTB  —  PETITION  —  "I»B- 
GALI-T   SumCIEST." 

Under  L.  O.  L.  {  3474,  providing  that  the 
court,  on  a  abowine  that  any  petition  for  a 
referendum  is  not  legally  sutGcieot,  may  en- 
join the  Secretary  of  State  and  all  other  of- 
ficers from  certifying  or  printing  the  title  and 
number  of  the  measure  on  the  official  ballot, 
the  petition,  to  be  "legally  sufficient,"  must  be 
a  valid  petition,  signed  by  legal  voters,  and 
complying  substantially  with  the  requirements 
of  the  law;  and,  although  a  petition  appears 
regular  on  its  face,  the  court  may  inquire  Into 
its  legal  sufficiency, 

[Ed.    Note— For   other   cases,   see    Statutes, 
Dec.  Dig.  S  35%.*] 

2.  OONSTITDTIONAL  LAW  (|  70*)— DlSTRIBTJ- 
TION   or   GOVEBNMBNTAI.  PoWEBS— JUDICIAL 

Functions. 

The  filing  of  a  petition  for  a  referendum  Is 
not  a  legislative  act,  but  merely  a  matter  pre- 
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nmlnary  to  the  leelsIatiTe  act;  and  hence  an 
investieatioD  into  its  safficiency  is  not  beyond 
the  Jnnsdiction  of  the  courta. 

[Ed.  Note.— For  other  caseg,  see  Cohstita- 
Uonal  Law,  Cent 'Dig.  §|  12»-132,  137;  Dec. 
Dig.  {  70.») 

3.  Statutes  (J  35%*>—Bnactmewt— Submis- 
sion TO  Popular  Voti^— Petition. 

Ij.  O.  L.  g  3472,  referring  to  initiative  pe- 
titions, provides  that  every  meet  for  petition- 
ers* signatures  shall  be  attached  to  a  lull  and 
correct  copy  of  the  title  and  text  of  the  meas- 
are;  that  referendnm  petitions  shall  be  attach- 
ed to  a  full  and  correct  copy  of  the  measure; 
and  that  all  petitions  for  the  initiative  or  ref- 
erendum "and  sheets  for  signatures"  shall  be 
printed  on  pages  of  a  specified  size.  Held,  that 
it  is  not  necessary  that  each  referendum  peti- 
tion have  printed  thereon  the  form  of  petition 
provided  by  the  act,  and  a  full  copy  of  the  title 
and  text  of  the  measure  proposed,  but  that 
several  referendum  petitions  may  be  attached 
to  one  full  and  correct  copy  of  the  measure. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  i  35%.»] 

4.  Statutes  (§  35%*)— Enactment— Submis- 
sion TO  PopoLAE  Vote— Petition. 

Where  referendum  petitions  contain  evi- 
dence of  forgeries,  perpetrated  either  by  the 
circulators,  or  with  tneir  connivance,  the  prima 
facie  case  in  favor  of  the  genuineness  of  the 
petitions  is  overcome;  and  the  burden  is  on 
those  upholding  the  validity  of  the  petition  to 
establish  the  genuineness  of  each  signature. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  I  351i.»] 

B.  Statutes  (§  35V4*>—Bractment— Submis- 
sion to  Populab  vote— Petition. 

It  is  the  duty  of  the  circulator  of  a  refer- 
endum petition  to  see  that  the  proper  address 
of  the  signers  thereto  is  placed  on  the  peti- 
tion. 

[Ed.  Nbte.— FVn:  .other  cases,  sec  Statutes, 
Dec.  Dig.  {  35%.*] 

Eakin,  C.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty;  Wm.  Galloway,  Judge. 

Actlan  by  the  State,  on  the  relation  of 
Jobn  H.,  McNary,  District  Attorney  of  the 
Third  Judicial  District,  against  Ben  W.  01- 
cott,  as  Secretary  of  State.  From  the  Judg- 
ment, defendant  appeals.  Reversed,  and  suit 
dismissed. 

W.  S.  CTRen,  of  Oregdn  City,  O.  B.  S. 
Wood,  of  Portland,  and  A.  M.  Crawford,  of 
Salem,  for  appellant.  W.  T.  Slater,  of  Sa- 
lem,, and  M.  L.  Pipes,  of  Portland,  for  re- 
spondent 

McBRIDB,  X  This  is  a  suit  brought  by 
the  state  of  Oregon,  on  the  relation  of  John 
H.  McNary,  against  Ben  W.  Oicott,  secreta- 
ry of  state,  to  enjoin  the  defendant  from 
placing  upon  the  ballot  a  referendum  upon 
an  appropriation  for  the  benefit  of  the  State 
University. 

The  facts  set  forth  In  the  complaint  are 
substantially  the  same  as  alleged  In  Friend- 
ly T.  Oicott,  123  Pac.  63,  and  need  not  be 
restated  here.  In  that  case  we  held  that  a 
private  citizen  could  not  bring  a  suit  of  this 
character,  and  dismissed  the  suit ;  and  there- 
after this  suit  was  Instituted  upon  the  rela- 
tion of  the  district  attorney  of  the  Tlilrd 


Judicial  district,  having  for  ICs  object  the 
same  relief  that  was  sought  in  the  form^* 
proceeding.  We  regard  It  as  settled  by  our 
former  opinion  that  the  right  to  bring  a  suit 
to  enjoin  the  secretary  from  certifying  or 
printing  upon  the  official  ballot  the  title  or 
number  of  any  measure,  wboi  it  is  shown 
to  be  not  legally  sufficient,  resides  in  the 
district  attorney,  and  we  wlU  not  furtb<er 
discuss  that  phase  of  the  case. 

[1]  Section  3474,  L.  O.  Jm,  provides  that, 
"on  a  showing  that  any  petition  filed  Is  not 
legally  sufficient,  the  court  may  enjoin  the 
secretary  of  state  and  all  other  officers  from 
certifying  or  printing  on  the  official  ballot 
for  the  ensuing  election  the  ballot  title  and 
numbers  of  such  measure."  On  behalf  of 
defendant  It  Is  contended  that,  by  the  words 
"legally  sufficient,"  as  here  used,  it  is  meant 
that  the  petition  shall  be  regul&r  upon  its 
face,  and  that.  If  a  i>etltlon,  regular  upon  its 
face,  shall  be  presented,  the  court  cannot  go 
behind  its  apparent  regularity  to  Inquire  in- 
to its  genuineness.  We  cannot  assent  to  this 
view.  It  Is  conceded  that  there  is  no  pow- 
er granted  to  the  secretary  of  state  to  call 
witnesses  and  examine  Into  the  facts  to  de- 
termine the  validity  of  any  petition.  His 
powers  are  not  Judicial,  but  mtalsterlal ;  and 
if  this  power  does  not  reside  In  the  courts  a 
petition,  consisting  wholly  of  forged  names, 
can  be  presented,  and  the  public  put  to  the 
expense  of  printing  the  measure  and  sub- 
mltthig  it  to  a  vote.  This  would  be  giving  a 
forced  and  unnatural  construction  of  the 
law  In  favor  of  fraud.  The  Legislature  nev- 
er contemplated  such  a  vicious  construction. 
We  are  of  the  opinion  that  by  the  term  "le- 
gally sufficient"  the  Legislature  meant  to  de- 
scribe a  valid  petition,  signed  by  legal  vot- 
ers, and  complying  substantially,  not  neces- 
sarily technically,  with  the  requirements  of 
the  law. 

[2]  It  is  also  contended  that  the  filing  of 
the  petition  is  a  legislative  act,  and  conse- 
quently beyond  the  Jurisdiction  of  the  courts 
to  Investigate;  but  this  contention  Is  also 
unsound.  The  signing  and  filing  of  a  peti- 
tion Is  a  matter  preliminary  to  the  legisla- 
tive act.  It  is  that  which  calls  the  legisla- 
tive power  Into  action.  It  Is  more  a  legisla- 
tive act  than  the  placing  of  a  candidate's 
name  for  the  state  Legislature  upon  the  bal- 
lot is  a  legislative  act  If-  the  candidate  for 
legislative  honors  presents  a  petition,  sign- 
ed by  the  required  number  of  legal  voters,  ■ 
and  in  other  respects  complying  with  the 
law,  his  name  Is  aitltled  to  go  upon  the  bal- 
lot If  the  partisan  of  a  referendum  meas- 
ure presents  a  lllfe  petition,  the  measure  is 
entitled  to  go  upon  the  ballot  Any  other 
construction  would  place  it  ha  the  power  of 
one  dishonest  person,  or  a  number  of  such, 
to  hold  up  and  delay  any  measure,  no  mat- 
ter how  meritorious,  by  means  of  a  fraudu- 
lent petition.  By  this  means  the  whole  ma- 
chinery  of  the  state  government  could   be 
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beld  np.  The  conrta,  fhe  asylnms,  the  peni- 
tentiaries, the  varions  state  Institutions, 
could  be  deprived  of  the  means  necessary  to 
sustain  their  existence  by  the  fraudulent  act 
of  one  or  a  few  persons.  Such  is  not  the 
law. 

The  question  of  jurisdiction  being  settled, 
we  now  come  to  the  principal  questions  that 
constitute  the  gist  of  this  controversy: 

(1)  Are  the  petitions  In  such  form  as  to 
substantially  comply  with  sections  3471, 
3472,  and  3473,  L.  O.  L.?  Such  sections,  so 
far  as  they  relate  to  the  matter  now  under 
consideration,  are  as  follows: 

"Sec  3471.  Form  of  Initiative  Petition. 
The  following  shall  be  substantially  the  form 
of  petition  for  any  law,  amendment  to  the 
Constitution  of  the  state  of  Oregon,  dty  or- 
dinance or  amendment  to  a  dty  charter,  pro- 
posed by  the  Initiative: 

"Warning. 
"It  Is  a  felony  for  any  one  to  sign  any  in- 
itiative or  ref  erendtmi  petition  with  any  name 
other  than  his  own,  or  to  knowingly  sign  his 
name  more  than  once  for  the  measure,  or  to 
sign  snch  petition  when  he  Is  not  a  legal 
voter. 

"Initiative  PeUtlon. 


"To  the  honorable 


-,  secretary 


of  state  for  the  state  of  Oregon  (or  to  the 
honorable ,  clerk,  auditor,  or  re- 
corder, as  the  case  may  be,  for  the  city  of 

): 

"We,  the  undersigned  citizens  and  legal 
voters  of  the  state  of  Oregon  (and  of  the 

district  of k  county  of ,  or  city 

of ,  as  the  case  may  be),  respectfully 

demand  that  the  following  proposed  law  (or 
ameadment  to  the  constitution,  ordinance, 
or  amendment  to  the  city  charter,  as  the 
case  may  be),  shall  be  submitted  to  the  legal 
voters  of  the  state  of  Oregon  (district  of 

,  connty  of ,  or  city  of , 

as  the  case  may  be),  for  their  approval  or 
rejection  at  the  regular,  general  election,  or 
(r^ular  or  special  city  election),  to  be  held 

on  the day  of — ,  A.  D.  19 ,  and 

each  for  himself  says:  I  have  personally 
signed  this  petition;  I  am  a  legal  voter  of 
the  state  of  Oregon  (and  of  the  district  of 

^1  county  of  ,  city  of  -,  as 

the  case  may  be) ;  my  residence  and  post  of- 
fice are  correctly  written  after  my  name. 

"Name    ,    Residence    , 

Port  Office .    (If  In  a  city,  street  and 

Dumber.) 

"(Here  follow  twenty  nimibered  lines  for 
dgnatures.) 

"Sea  3472.  Every  such  sheet  for  petition- 
ers' signatures  shall  be  attached  to  a  full  and 
correct  copy  of  the  title  and  text  of  the 
measure  so  proposed  by  the  initiative  peti- 
tion; but  such  petition  may  be  filed  with 
the  secretary  of  state  in  numbered  sections 
for  convenience  in  handling,  and  referendum 
petitions  shall  be  attached  to  a  full  and  cor- 
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rect  copy  of  the  measure  on  which  the  refer- 
endum Is  demanded  and  may  be  filed  In  num- 
bered sections  in  like  manner.  Not  more 
than  twenty  signatures  on  one  sheet  shall  be 
counted.  When  any  such  initiative  or  ref- 
erendum petition  slutll  be  offered  for  filing, 
the  secretary  of  state,  in  the  presence  of  the 
Governor  and  the  person  offering  the  same 
for  filing,  shall  detach  the  sheets  containing 
the  signatures  and  affidavits  and  cause  them 
all  to  be  attached  to  one  or  more  printed 
copies  of  the  measure  so  proposed  by  initia- 
tive or  referendum  petitions;  provided,  all 
petitions  for  the  initiative  and  for  the  ref- 
erendum and  sheets  for  signatures  sliall 
be  printed  on  pages  seven  inches  in  width  by 
ten  Inches  In  length,  with  a  margin  of  one 
and  three-fourths  Inches  at  the  top  for  bind- 
ing; if  the  aforesaid  sheets  shall  be  too 
bulky  for  convenient  binding  in  one  volume, 
they  may  be  bound  in  two  or  more  volumes, 
those  in  each  volume  to  be  attached  to  a 
single  printed  copy  of  such  measure ;  the  de- 
tached copies  of  such  measure  shall  be  de- 
livered to  the  person  offering  the  same  for 
filing.  If  any  such  measure  shall,  at  the 
ensuing  election,  be  approved  by  the  people, 
then  the  copies  thereof  so  preserved,  with 
the  sheets  and  signatures  and  affidavits,  and 
a  certified  copy  of  the  Governor's  proclama-  • 
tion  declaring  the  same  to  have  been  approv- 
ed by  the  people,  shall  be  bound  together  in 
such  form  that  they  may  be  conveniently 
Identified  and  preserved. 

"Sec.  3473.  Each  and  every  sheet  of  every 
snch  petition  containing  signatures  shall  be 
verified  on  the  back  thereof,  in  substantially 
the  following  form,  by  the  person  who  eir- 
colated  said  sheet  of  said  i)etitlon,  by  his 
or  her  affidavit  hereon  and  as  a  part  there- 
of: 
"State  of  Oregon,  County  of ,  ss.: 

"I,  ,  being  first  duly  sworn,  say: 

(Here  sliall  be  legibly  written  or  typewritten 
the  names  of  the  signers  of  the  sheet),  sign- 
ed this  sheet  of  the  foregoing  petition,  and 
each  of  them  signed  his  name  thereto  in  my 
presence;  I  believe  that  each  has  stated  his 
name^  post  office  address  and  residence  cor- 
rectly, and  that  each  signer  is  a  legal  vot- 
er of  the  state  of  Oregon  and  county  of 

(or  of  the  city  of ,  as  the  case 

may  be). 

"(Signature  and  post  office  address  of  af- 
fiant) 

"Subscribed  and  sworn  to  before  me  this 
day  of ,  A.  D.  19 — . 


"(Signature  and  title  of  officer  before 
whom  oath  is  made,  and  his  post  office  ad- 
dress.) 

"The  forms  herein  given  are  not  manda- 
tory and  If  substantially  followed  in  any  pe- 
tition it  shall  be  sufficient,  disregarding  cler- 
ical and  merely  technical  errors." 

(2)  Does  the  petition  contain  a  sufficient 
number  of  genuine  signatures  of  legal  vot- 
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ers  to  entitle  the  petitioners  to  have  the 
measure  placed  upon  the  ballot? 

The  sections  above  cited  prescribe  the  form 
of  petition  and  the  method  by  which  a  copy 
of  thp  measure,  with  Its  title,  shall  be  at- 
tached ;  but  It  Is  especially  provided  that 
such  forms  "are  not  mandatory  and  if  sub- 
stantially followed  In  any  petition  it  shall 
be  sufficient" 

[3]  Section  3470,  L.  O.  L.,  prescribes  the 
form  of  a  referendum  petition.  Section  34T2 
enacts  as  follows:  "Every  such  sheet  for  pe- 
titioners' signatures  shall  be  attached  to  a 
full  and  correct  copy  of  the  title  and  text  of 
the  measure  so  proposed  by  the  initiative  pe- 
tition." It  would  thus  appear  that  each 
sheet  is  to  be  regarded  as  a  separate  peti- 
tion, and  that  several  initiative  petitions 
might  be  attached  to  only  one  full  and  cor- 
rect copy  of  the  title  and  text  of  the  meas- 
ure so  proposed.  By  the  means  suggested, 
"every  such  sheet"  would  'be  fastened  to 
each  other,  and  also  to  a  full  and  correct 
copy  of  the  title  and  text  of  the  initiative 
bin.  If,  however.  In  initiative  petitions  we 
should  adopt  the  strict  and  technical  rule 
that  "every  such  sheet"  must  have  attached 
a  separate  copy  of  the  title  and  text  of  the 
measure  proposed,  so  that  there  must  be  as 
many  copies  thereof  as  there  are  of  the  pe- 
tition, a  ruling  to  that  effect  could  have  no 
application  to  a  referendum  petition. 

Section  3472,  Id.,  contains  a  clause  as  fol- 
lows: "Referendum  petitions  shall  be  at- 
tached to  a  full  and  correct  copy  of  the 
measure  on  which  the  referendum  Is  de- 
manded and  may  be  Med  In  numbered  sec- 
tions" (for  convenience  in  handling).  The 
use  of  the  plural  form  "petitions"  in  the  lan- 
guage last  quoted,  and  the  omission  there- 
from of  the  words  "every  such  sheet,"  as  em- 
ployed in  the  excerpt  first  hereinbefore  noted 
as  applicable  to  Initiative  petitions,  conclu- 
sively show  that  two  or  more  referendum 
petitions  may  be  attached  to  only  one  full 
and  correct  copy  of  the  measure  on  which 
the  referendum  is  demanded. 

The  law  relating  to  direct  legislation  elec- 
tions does  not  contemplate  that  each  petition 
shall  have  printed  thereon  th^  language 
constituting  the  form  recommended,  the  20 
numbered  lines  for  signatures,  and  also  a  full 
copy  of  the  title  and  text  of  the  measure 
proposed.  This  conclusion  results  from  an 
examination  of  the  language  of  the  follow- 
ing clause:  "All  petitloas  for  the  Initiative 
and  for  the  referendum  and  sheets  for  sig- 
natures shall  be  printed  on  pages  seven 
Inches  in  width  by  ten  Inches  in  length." 
The  use  of  the  phrase  "and  sheets  for  sig- 
natures" Indisputably  shows  that  such  sheets, 
though  duly  attached,  are  only  auxiliary  to 
the  petitions,  from  which  language  it  Is 
clearly  to  be  Implied  that  a  full  tind  correct 
copy  of  the  proposed  measure  need  not  be 
printed  on  the  petition. 

An  examination  of  the  sections  of  the  stat- 
ute referred  to  induce  the  conclusion  that 


subdivision  36  of  numbered  section  210  and 
subdivision  64  of  the  same  numbered  section 
of  the  referendum  petitions  comply  with  the 
requirements  of  the  law  applicable  thereto; 
and  hence  they  are  valid,  and  the  names  of 
the  petitioners  thereon,  and  on  other  peti- 
tions of  similar  import,  should  be  coxmted 
and  considered  in  determining  whether  or 
not  a  sufficient  number  had  subscribed  their 
names  to  cause  the  measure  to  be  referred 
to  the  people  for  their  action  at  the  coming 
election. 

We  come  now  to  consider  the  question  of 
the  genuineness  of  the  signatures  to  the  pe- 
titions. The  origin  of  the  movement  to  refer 
the  measure  in  question  is  not  altogether 
creditable  to  its  promoters.  The  State  Uni- 
versity is  located  at  the  city  of  Eugene,  in 
Lane  county.  Certain  citizens  of  the  south- 
em  portion  of  the  county,  hicluding  the  city 
of  Cottage  Grove,  were  desirous  of  being  In- 
corporated into  a  new  county,  with  Cottage 
Grove  as  its  county  seat.  This  was  strenu- 
ously opposed  by  the  citizens  of  the  north- 
ern part  of  the  county,  and  particularly  by 
those  of  Eugene,  and  the  measure  was  defeat- 
ed. As  a  matter  of  retaliation,  or,  perhaps, 
to  convince  the  citizens  of  Eugene  that  their 
city  and  Its  institutions  would  be  better  off 
without  Cottage  Grove  in  the  same  county, 
this  movement  was  inaugurated.  That  there 
was  no  general  and  spontaneous  desire  on 
the  part  of  the  general  public  to  withhold  the 
appropriation  from  the  University  soon  be- 
came apparent,  and  the  promoters  were  com- 
pelled to  employ  an  attorney  to  secure  the 
necessary  signatures.  This  In  Itself  was  not 
an  unusual  course,  as  it  Is  dlfBcnlt  to  find 
citizens  who  are  so  devoted  to  their  prin- 
ciples as  to  be  willing  to  circulate  such  peti- 
tions without  compensation.  They  employed 
Mr.  Paridnson  of  Portland,  who  undertook  to 
procure  such  signatures  for  3%  cents  a 
name.  He  employed  a  large  number  of  cir- 
culators, who  went  forth  into  the  highways 
and  byways  to  procure  signatures.  Seven 
of  these,  at  least,  devised  an  easy  method  of 
earning  their  money.  They  would  get  to- 
gether and  pass  their  petitions  around,  each 
signing  a  few  names  in  a  disguised  hand, 
thus  minimizing  the  chance  of  detection. 
These  forgeries  were  clearly  proved,  mostly 
by  the  admissions  of  the  parties  upon  the 
trial  of  the  case  of  Friendly  v.  Olcott,  the 
testimony  in  which  case  was,  by  stipulation, 
used  in  the  case  at  bar.  In  the  present  case 
these  signatures  are  admitted  by  the  plead- 
ings to  be  forgeries,  though  they  were  filed 
in  the  secretary's  ofllce  as  part  of  the  origin- 
al petition.  Other  signatures  to  the  number 
of  800  were  discovered  by  Mr.  Parkinson  to 
be  forgeries,  and  were  eliminated  from  the 
petitions  before  filing.  The  petition  as  filed 
contained  13,715  names.  Of  these  it  is  ad- 
mitted that  3,778  are  forgeries,  perpetrated 
by  dishonest  circulators. 

[4]  In  addition  to  these,  we  find  that  the 
petitions  circulated  by  Thurber,  Mathews. 
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Dirk,  Wolwein,  and  Rahles,  alias  Wallace, 
contain  such  evidence  of  forgeries,  perpetrat- 
ed either  by  the  circulators,  or  with  their 
ronnirance,  that  the  prima  facie  case  made 
by  the  affidavits  of  these  circulators  in  favor 
of  the  genuineness  of  these  petitions  is  over- 
come, putting  the  burden  of  proof  upon  the 
defendant  to  establish  the  genuineness  of 
each  signature;  and,  as  this  has  not  been 
done,  we  reject  all  the  signatures  on  these  pe- 
titions, amounting  in  the  aggregate  to  1,183 
names,  although  It  is  probable  that  many 
names  on  such  petitions  are  genuine. 

We  liave,  with  much  labor,  gone  over  all 
the  other  names  on  the  petition  as  filed, 
viewing  it  in  the  light  of  the  testimony  of 
experts  and  detectives  in  regard  to  the  gen- 
uineness of  the  signatures  and  the  residence 
of  the  parties.  In  several  instances  the  tes- 
timony of  experts  as  to  forged  signatures  is 
contradicted  by  the  parties  themselves,  who 
appear  in  court  and  swear  that  the  alleged 
forgeries  are  their  genuine  signatures.  While 
we  do  not  question  the  motives  of  these  ex- 
perts, and  believe  that  their  intention  was 
to  state  the  exact  truth,  these  mistakes, 
which  have  been  proved,  cause  us  to  hesi- 
tate and  t>e  cautious  in  receiving  their  testi- 
mony. The  testimony  of  the  detectives  as  to 
the  fact  that  certain  persons  signing  peti- 
tions were  not  found,  and  were  unknown  at 
the  place  given  by  them  as  a  residence,  Is 
largely  hearsay,  and  for  that  reason  was  in- 
admissible, and  in  several  Instances  it  Is 
shown  to  be  inaccurate,  though,  no  doubt, 
honestly  given.  We  are  convinced,  however, 
that  there  are  spurious  and  forged  names  on 
several  of  the  petitions;  but  the  evidence  does 
not,  in  our  opinion,  establish  the  fact  that 
such  names  were  so  placed  by  the  circula- 
tors, or  with  their  connivance.  It  would  be 
almost  impossible  to  circulate  a  petition  con- 
taining so  great  a  number  of  signatures  in 
a  city  like  Portland  without  some  fictitious 
names  being  placed  upon  it.  As  the  circula- 
tor of  a  petition  Is  the  agent  of  the  signer, 
and  his  oath  la  the  only  evidence  of  the  gen- 
nineness  of  tbe  signature,  it  follows  as  a  mat- 
ter of  course  that,  where  he  is  shown  to  have 
acted  fraudulently,  the  value  of  his  verifica- 
tion la  destroyed,  and  the  petition  must  fall, 
unless  the  genuine  signatures  are  afllrma- 
tively  shown.  But,  in  the  absence  of  evi- 
dence of  intentional  fraud  or  guilty  knowl- 
edge on  the  part  of  the  circulator,  it  would 
be  an  unjust  rule  to  deprive  the  honest  sign- 
er of  bis  right  to  have  his  signature  counted, 
merely  because  some  disqualified  person  sign- 
ed, or  because  some  person,  without  the 
knowledge  of  the  circulator,  affixed  a  ficti- 
tious name,  or  gave  a  fictitious  address. 

[5]  A  careful  scrutiny  of  all  the  testimony 
by  the  experts  and  detectives  convinces  us 
that  there  are,  in  addition  to  the  signatures 
already  held  to  be  invalid,  936  names  which 
are  either  fictitious  or  absolute  forgeries, 
and  should  therefore  be  stricken  from  the 
petitioDd,  since  it  is  the  business  of  the  cir- 


culator to  see  that  the  proper  address  is 
placed  upon  the  petition.  This  includes 
those  names  where  false  or  incorrect  address- 
es Iiave  been  given.  In  addition  to  this, 
there  are  205  names  appearing  upon  tbe  i>e- 
tltions  which  are  not  included  in  the  verifi- 
cations, and  for  that  reason  will  have  to  be 
eliminated.  We  believe  this  leaves  7,613 
names  upon  the  petitions  which  have  not 
been  successfully  attacked. 

It  is  claimed  that  there  is  evidence  that 
Mr.  Parkinson  was  aware  of  these  forgeries; 
and  that,  as  be  acted  as  agent  of  tbe  pro- 
moters of  this  referendum,  and  presented 
for  filing  a  petition  containing  a  large  num- 
ber of  fraudulent  names,  the  whole  petition 
should  be  rejected  as  a  forged  document. 
We  do  not  think  the  evidence  shows  that  he 
was  in  any  way  cognizant  of  the  fact  that 
forged  names  were  upon  the  petition  when 
presented,  but  that,  on  the  contrary,  he  sup- 
posed that  all  forged  names  had  been  elimi- 
nated. It  probably  would  have  been  better 
if  he  bad  refused  to  become  an  assistant  of 
people  who  were  Initiating  a  campaign  of 
spite  against  a  rival  town,  and  it  is  evident 
that  he  was  not  careful  in  the  selection  of 
his  circulators,  and  allowed  some  of  them 
to  impose  upon  his  good  nature  and  credul- 
ity, and  for  this  he  is  censurable;  but  it  ap- 
pears fairly  probable  ttiat  when  he  presented 
tbe  petition  he  believed  that  be  was  filing 
a  paper  from  which  fraudulent  signatures 
had  been  eliminated. 

It  requires  6,135  signature  to  place  this 
measure  upon  the  ballot,  and  we  therefore 
hold  that  it  is  entitled  to  be  so  placed. 
Many  details  of  the  evidence  are  not  dis- 
cussed in  tltis  opinion,  not  because  they  have 
been  overlooked,  for  they  have  been  care- 
fully weighed  and  examined,  but  because  the 
time  within  which  this  measure  must  ap- 
pear in  the  voters'  pamphlet  is  now  drawing 
near  its  close,  and  to  consume  it  by  the  edi- 
torial work  of  preparing  a  more  extended 
opinion  might  prevent  friends  and  opponents 
of  tbe  measure  from  discussing  its  merits  in 
that  document. 

The  decree  of  the  circuit  court  will  be  re- 
versed and  tbe  suit  dismissed. 

BURNETT,  J.,  concurs  only  in  the  result 
of  this  opinion. 

EAKIN,  C.  3.  (dissenting).  I  disagree 
with  tbe  opinion  on  but  one  question:  As  to 
the  form  of  the  petition  in  referendum  cases. 
I  am  of  the  opinion  that  every  sheet  con- 
taining blank  lines  for  signatures  must  con- 
tain, the  petition. 

Section  3470,  L.  O.  L.,  which  gives  the 
form  for  tbe  petition  for  referendum,  pro- 
vides: 

''Warning.  It  is  a  felony  for  any  one  to 
sign  any  initiative  or  referendum  petition 
with  any  name  other  than  bis  own,  or  to- 
knowingly  sign  his  name  more  than  once 
for  the  same  measure,  or  to  sign  such  peti- 
tion when  he  is  not  a  legal  voter. 
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"Petition  for  Referendum. 


-,  secretary 


"To  the  honorable , , 

of  state  for  the  state  of  Oregon '(or  to  the 
honorable clerk,  auditor,  or  re- 
corder, 48  the  case  may  be,  of  the  city  of 
y. 

"We,  the  undersigned  citizens  and  legal 
voters  of  the  state  of  Oregon  (and  the  dis- 
trict of ,  county  of ,  or  city  of 

,  as  the  case  may  be),  respectfully  or- 
der that  the  Senate  (or  House)  Bill  No. 
,  entitled  (title  of  act,  and  If  the  pe- 
tition is  against  less  than  the  whole  act,  then 
set  forth  here  the  part  or  parts  on  which 
the  referendum  is  sought),  passed  by   the 

Legislative  Assembly  of  the  state  of 

Oregon,  at  the  regular  (special)  session  of 
said  LeglslatiTe  Assembly,  shall  be  referred 

to  the  people  of  the  state  (district  of , 

county  of ,  or  city  of ,  as  the 

case  may  be),  for  their  approval  or  rejection, 
at  the  regular  (special)  election  to  be  held 

on  the day  of -> 1  A.  D.  19 — ,  and 

each  for  himself  says:  I  have  personally 
signed  this  petition;   I  am  a  legal  voter  of 

the  state  of  Oregon,  and  (district  of , 

county  of .  city  of ,  as  the  case 

may  be);  my  residence  and  post  office  are 
correctly  written  after  my  name. 

''Name    ,    Residence  , 

Post  office . 

"(Here  follow  twenty  numbered  lines  for 
signatures.)" 

Section  3471,  providing  for  the  form  of  the 
Initiative  petition,  which  la  set  out  in  the 
opinion,  does  not  provide  for  the  designation 
of  the  law  submitted  thereby,  other  than 
"the  following  proposed  law."  In  the  ref- 
erendum form  of  petition.  It  contemplates 
that  the  number  of  the  bill  and  its  title 
shall  be  given;  but  by  section  3472  It  is  pro- 
vided that  every  such  sheet  for  petitioners' 
signatures  shall  be  attached  to  a  full  and 
correct  copy  of  the  measure  proposed  by  the 
initiative;  and  that  referendum  petitions 
shall  be  attached  to  a  full  and  correct  copy 
of  the  measure  on  which  the, referendum  is 
demanded.  The  vital  question  is,  Must  the 
petition  be  printed  on  every  sheet  presented 
for  petitioners'  signatures?  and  not  whether 
every  sheet  must  have  attached  thereto  a 
copy  of  the  measure.  The  language  and 
purpose  of  the  two  forms  are  identical  in 
this  regard,  and  cannot  be  distinguished, 
namely,  the  form  of  petition  is  given,  and 
It  is  stated,  "here  follow  twenty  numbered 
lines  for  signatures,"  that  is,  form  for  20 
names  on  every  sheet  with  the  petition;  and 
the  evident  purpose  of  this  requirement  in 
both  cases  is  to  prevent  the  possibility  of 
securing  signatures  to  blank  sheets  and  aft- 
erwards attaching  them  to  a  petition.  It  is 
Intended  as  an  assurance  that  the  registered 
voter  will  have  under  his  eye,  as  a  part  of 
the  sheet  on  which  he  places  his  name,  the 
warning,  as  well  as  the  measure  to  which 
he  Is  subscribing.    This  whole  act  is  brist- 


ling with  precautions  against  fraud  In  Its 
use,  and  this  is  the  most  important  of  them 
— the  assurance  that  the  man,  who  writes 
his  name  as  one,  of  the  20  on  the  sheet,  signs 
the  petition. 

These  sheets  came  to  the  secretary  of  state 
in  sections  of  five  or  ten  separate  sheets,  to 
each  section  of  which  is  attached  the  peti- 
tion; and  it  is  not  in  the  power  of  the  secre- 
tary to  know  whether  they  were  in  that 
form  when  signed.  A  large  majority  of  these 
sections  has  the  petition  printed  on  every 
sheet;  but  there  are  5,000  signatures  pre- 
sented on  sheets  that  were  otherwise  blank, 
except  the  printed  beading,  "Name,"  "Resi- 
dence," "Post  office." 

The  main  argument  of  defendant  in  favor 
of  this  form  of  petition  is  the  impossibility, 
in  many  instances,  of  printing  the  title  of 
the  act,  on  account  of  its  length,  on  a  sheet 
7x10  Inches,  leaving  room  for  20  signatures. 
But  this  objection  is  <irithout  merit,  as  It  Is 
stated  in  section  3474  that  these  forms  are 
not  mandatory,  and.  If  substantially  follow- 
ed, it  shall  be  sufficient.  Therefore  a  short 
synopsis  of  the  title  or  the  number  of  the 
bill  alone  would  be  a  substantial  compliance 
with  the  resolution,  as  the  sheets  must  be 
attached  to  the  copy  of  the  measure,  as  in 
the  referendum  petitions.  But  it  Is  not  a 
substantial  compliance  with  the  forms  given 
to  have  the  petition  on  one  sheet  and  the 
signatures  on  a  separate  sheet;  and  the 
names  on  all  such  sheets  should  be  stricken 
out 

It  was  conceded  at  the  argument  that  if 
the  names,  contained  on  sheets  not  having 
the  petition  upon  them,  are  discarded,  the 
plaintiff  must  prevail;  therefore  the  decree 
should  be  affirmed. 


(62  Or.  227) 

TAFPB  V.   SMYTH   et  aL 
(Supreme  Court  of  Oregon.    July  8,  1912.) 

1.  Appeal  and  Ebrob  (§  237*)  —  OwKcnoir 
Below— FiUDiNQS—REiviBw. 

Findings  of  fact  by  the  trial  court  on  all 
disputed  iiuestloDB  in  issue  will  not  be  disturb- 
ed on  appeal  unless  the  bill  of  exceptions  shows 
that  application  was  made  to  it  for  further  or 
different  findings,  and  that  the  request  was  de- 
nied. 

[Edi  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  138&-1388;  Dec.  Dig.  | 
237.'] 

2.  Afpeal  and  Eabob  (3  1052*)  —  Habmlkss 
Error  —  Erboneocs  Adiusbion  of  Evi- 
dence. 

The  action  of  the  court  trying  a  case  with- 
out a  jury,  in  admitting  over  objection  and  ex- 
ception evidence  which  it  thereafter  determined 
was  incompetent,  is  not  prejudicial. 

[Ed.  Note.— For  other -cases,  see  Appeal  and 
Error.  Cent.  Dig.  $§  4171-4177;  Dec.  Dig.  { 
1032.*] 

3.  Appeal  and  Error  (§  839*)  —  Questions 
Reviewable— Power  op  Supreme  Court- 
'•Tbial  De  Novo." 

Under  Const,  art.  7,  §  3,  as  amended  No- 
vember 8.  1910  (L.  O.  tr.,  p.  xxiv),  requiring 
the   Supreme   Court   on    appeal,    where   either 
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party  has  attached  to  the  bill  of  exceptions  the 
whole  testimony,  to  direct  the  proper  judg- 
ment, provided  it  can  determine  what  judg- 
ment should  be  entered,  the  Supreme  Court  on 
appeal,  where  the  whole  testimony  is  attached 
to  the  bill  of  exceptions,  must  examine  the  ev- 
idence and  affirm,  modify,  or  reverse  the  judg- 
ment as  is  required  in  appeals  in  suits  in  equi- 
ty, except  that  in  an  action  at  law  the  court 
will  only  consider  errors  properly  assigned,  bat 
such  review  is  not  a  trial  de  novo  which  im- 
plies a  re-examination  of  the  original  evidence 
as  if  no  previous  hearing  had  occurred. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  2915,  827&-3300;  Etec. 
Dig.  I  839.» 

For  other  definitions,  see  Words  and  Phras- 
es, ToL  8,  p.  7108.] 

4.  Appeai.   and   Ebrob   (t  80*)  —  JUOOlCEItTS 
Revikwable— Final  "judgment." 

A  Judgment  which  determines  the  issues 
involved  in  six  of  the  seven  caases  of  action  is 
a  final  judgment  and  appealable  ander  L.  O, 
U  I  548.    . 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S§  429,  432,  450,  456,  457, 
494-50©:   Dec.  Dig.  |  80.» 

For  other  definitions,  see  Words  and  Fhias- 
es,  vol.  3,  pp.  2774-2798;  vol.  8,  p.  7663.] 

5.  Appeai.  and  Ebbob  ({  839*)  —  Questions 
Reviewable  —  Jubisdiction    of    Supbemb 

COUBT. 

Where  an  appeal  is  taken  from  a  judgment 
determining  six  of  the  seven  causes  of  action 
alleged,  rendered  on  the  court  malung  findings 
of  fact  on  such  six  issues,  but  omitting  to  malce 
any  findings  on  the  remaining  issue,  the  Su- 
preme Court,  under  Const,  art.  7,  t  3,  as 
amended  November  8,  1910  (L.  O.  L.  p.  xxiv), 
must  examine  the  entire  testimony  given  at  the 
trial,  segregating  the  part  applicable  to  the 
cause  of  action  on  which  no  finding  was  made, 
and  make  a  conclnsion  of  fact  in  relation  there- 
to. 

[E^d.  Note,— For  other  cases,  see  Appeal  and 
Error,   Cent.    Dig.   Ii  2915,  3279-3300;    Dec. 
Dig.  i  839.»] 
«.  Eabementb  (i  26*)— Compensation. 

Plaintiff  permitted  defendants,  engaged  in 
constructing  a  canal,  to  lay  on  his  premises  un- 
derground pipes  to  his  water  tank,  and  to  use 
water,  for  which  defendants  agreed  to  pay  $1 
per  day.  Defendants  subsequently  discontinuer^ 
the  nse  of  plaintiff's  tanlE  and  disconnected 
their  pipes  therefrom.  Thereafter  plaintiff  no- 
tified defendants  that  be  would  demand  as 
rental  $2.50  per  day  from  the  date  of  the  no- 
tice for  the  nse  of  the  water  tank  and  his  land 
tor  conveying  water  tlirough  the  pipes.  De- 
fendants made  no  response  to  the  notice,  and 
permitted  the  pipes  to  remain.  Held,  that 
plaintiff  was  not  entitled  to  compensation  for 
the  nse  of  his  land  by  defendants  after  such 
notice. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  H  72%-74,  80-82;  Dec.  Dig.  {  26.*] 

7.  Costs  (|  233*)— Appeal— Liability. 

Where  the  correct  conclusion  was  reached 
by  the  trial  court,  though  it  failed  to  make  a 
finding  of  fact  on  one  issue,  the  defeated  par- 
ty, though  obtaining  on  appeal  a  finding  of  tact 
as  to  sncb  issue,  was  liable  for  the  costs. 

[FJd.  Note. — For  other  cases,  see  Costs,  Cent. 
Dig.  ii  844-801,  929;   Dec.  Dig.  |  238.*] 

Burnett,  J.,  dissenting  in  part 

Appeal  from  Circuit  Court,  Multnomab 
County;    J.  P.  Kavanaugh,  Judge. 

Action  by  I.  H.  Taflfe  against  Sidney 
Smytb  and  another,  partners  doing  business 
under    the   firm   name   of   Smytb   &   Jones. 


From  an  order  granting  Insuffldent  relief, 
plaintiff  appeals.    Afilrmed. 

This  is  an  action  by  I.  H.  Taffe  against 
Sidney  Smyth  and  W.  N.  Jones,  partners  as 
Smytb  &  Jones,  to  recover  money.  Seven 
separate  causes  of  action  are  set  forth  in 
the  complaint  wherein  facts  are  alleged  from 
which  it  was  asserted  that  there  was  due 
from  defendants  to  plaintiff  on  the  several 
causes  sums  as  follows:  First,  $398.08 ;  sec- 
ond, $141.eO;  third,  $625;  fourth,  $365; 
fifth,  $715;  sixth,  $700;  and  seventh,  $120 
— amounting  to  $2,964.68,  on  account  of 
which  there  was  credited  $678.60,  thus  leav- 
ing due  $2,286.18,  for  which  judgment  was 
demanded.  The  answer  denied  that  either 
of  the  sums  thus  stated  was  owing,  but  ad- 
mitted the  validity  of  parts  of  the  causes 
of  action,  and  that  there  was  due  thereon 
sums  of  money,  to  wit:  First,  $205.58;  third, 
$37.50;  fourth,  $30;  sixth,  $50;  and  sev- 
enth, $10— aggregating  $333.08.  All  liability 
on  the  second  and  fifth  causes  was  denied. 
For  a  further  defense  and  by  way  of  coun- 
terclaim, the  answer  alleged  facts  showing 
that  defendants  were  entitled  to  a  credit  on 
account  of  certain  items,  setting  forth  a  list 
thereof,  amounting  to  $14209.94  Instead  of 
$678.50  as  admitted  in  the  complaint  Judg- 
ment was  demanded  by  defendants  for 
$854.36,  or  for  $22.50  less  than  appeared 
from  their  statement  of  the  account. 

The  reply  having  put  in  Issue  the  allega- 
tions of  new  matter  in  the  answer,  the  cause 
was  tried  without  a  Jury,  and,  from  the  tes- 
timony taken,  findings  of  fact  were  made  in 
favor  of  plaintiff  upon  the  several  causes  of 
action  as  follows:  First,  -$225.58;  second, 
$95.60;  third.  $300;  fourth,  $40;  fifth, 
$ ;  sixth,  $150;  and  seventh,  $40 — ag- 
gregating $851.18.  ■  The  court  further  found 
that  defendants  were  entitled  to  $1,099.90 
as  a  credit  on  account  of  all  the  causes  of 
action,  from  which  sum  was  deducted  $851.18 
that  was  found  to  be  owing  from  them  to 
plaintiff,  thereby  leaving  due  from  him  to 
them  the  remainder,  or  $248.72,  for  which 
judgment  was  given,  and  he  appeals. 

B.  S.  Huntington,  of  Portland  (Huntington 
&  Wilson,  of  Portland,  on  the  brief),  for  ap- 
pellant S.  B.  Huston,  of  Portland,  for  re- 
spondents. 

MOORE,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  maintained  by  plaintifTs 
counsel  that  no  evidence  was  received  tend- 
ing to  support  several  findings  of  fact  as 
made,  and,  such  being  the  case,  errors  were 
committed  In  these  respects.  When  an  ac- 
tion is  tried  by  stipulation  without  the  In- 
tervention of  a  jury,  and  from  the  evidence 
received  findings  of  fact  are  made  upon  all 
the  disputed  questions  to  which  the  parties 
in  the  pleadings  have  narrowed  their  re- 
spective allegations,  such  conclusions  wlli 
not  be  disturbed  on  appeal  unless  it  satis- 
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factorlly  appears,  from  an  Inspection  of  the 
bill  of  exceptions,  that  application  was  made 
to  the  trial  court  for  further  or  different 
findings,  and  the  request  therefor  denied. 
Hlcklln  V.  McCIear,  18  Or.  12G,  22  Pac.  1057 ; 
Umatilla  Irrigation  Co.  v.  Barnhart,  22  Or. 
380,  30  Pac.  37;  McClung  v.  McPherson,  47 
Or.  73,  81  Pa9.  567,  82  Pac.  13. 

In  the  case  at  bar  no  exception  was  .tak- 
en to  any  of  the  findings,  or  motion  made 
to  set  either  of  them  aside,  nor  was  any 
other  finding  submitted  with  a  request  tliat 
it  be  adopted  in  lieu  of  any  conclusion  of 
fact  that  was  reached.  If  any  error  was 
committed  as  alleged,  the  action  of  the  trial 
court  in  that  respect  is  unavailing. 

[2]  The  defendant  Jones  on  direct  exam- 
ination was  asked  by  his  counsel  if  he  had 
ever  made  any  objection  to  a  written  state- 
ment of  account  submitted  by  the  plaintiff, 
and  replied:  "No,  I  never  did.  Q.  Why 
not?"  An  objection  to  the  inquiry,  on  the 
ground  that  it  was  incompetent,  having  been 
overruled  and  an  exception  allowed,  the  wit- 
ness answered:  "When  we  first  went  to  Cel- 
ilo  we  were  told  that  we  would  have  trouble 
with  Mr.  Taffe  before  we  got  out  of  there." 
Plaintiff's  counsel,  interrupting,  moved  to 
strike  out  the  answer,  whereupon  defend- 
ant's cotmsel  stated:  "I  want  to  show  that 
be  was  warned,  which  is  the  reason  why  be 
did  not  object  to  this  bill."  The  court  there- 
upon remarked:  "Well,  I  will  admit  the  evi- 
dence and  consider  it  on  the  motion  to 
strike."  To  this  ruling  an  exception  was 
taken.  The  witness,  continuing,  said:  "It 
was  represented  to  us  that  Mr.  Taffe  loved 
a  lawsuit;  and  had  them  all  the  time,  and 
of  course  we  wanted  to  avoid  a  lawsuit  as 
long  as  possible,  and  for  that  reason  we  did 
not  object  to  what  I  considered  his  preposter-' 
ous  charges  until  after  we  had  finished  work 
up  there." 

The  testimony  thus  quoted,  the  objections 
Interposed,  the  statements  of  respective  coun- 
sel relating  to  the  matter,  and  the  exceptions 
noted,  are  practically  r^eated  in  respect  to 
the  testimony  of  tlie  defendant  Smyth  on 
the  same  subject.  In  ruling  on  objections  to 
questions  submitted  to  Smyth,  the  court  ob- 
served: "I  do  not  believe  that  testimony  Is 
competent.  •  •  •  I  admitted  it  on  the 
part  of  the  other  witness,  and  I  will  admit 
it  now,  although  I  have  my  doubts  about  it. 
It  would  seem  to  me  rather  it  should  be  a 
reason  why  they  should  object  to  it  at  once" 
— referring  to  plaintiff's  bill  of  items  which 
had  been  tendered  to  the  defendants. 

In  the  trial  of  an  action  without  a  jury, 
the  admission,  over  objection  and  exception, 
of  immaterial  evidence  cannot  Injure  a  party 
unless  he  is  prejudiced  thereby.  The  court 
having  stated  that  the  testimony,  the  receipt 
of  which  is  complained  of,  was  not  consid- 
ered competent,  such  comment  rebuts  any  in- 
ference that  the  sworn  declarations  of  the 
witnesses  tended  in  any  manner  to  induce 


the  findings  of  fact  that  were  made.  The 
plaintiff  was  evidently  not  prejudiced  in  any 
manner  by  the  admission  of  such  testimony. 

It  will  be  remembered  that  no  finding  of 
fact  was  made  on  the  issue  involved  in  the 
fifth  cause  of  action.  The  complaint  relat- 
ing thereto  avers  in  effect  that,  at  the  spe- 
cial Instance  and  request  of  the  defendants, 
the  plaintiff  permitted  them  to  lay  and  main- 
tain on  his  premises  water  pipes  and  to  use 
in  connection  therewith  his  water  tank  from 
November  25,  1907,  to  September  10,  1908,  at 
12.50  per  day,  amounting  to  $715,  no  part 
of  which  had  been  paid  except  $678.60  here- 
inbefore referred  to  as  the  sum  to  be  cred- 
ited on  the  entire  account.  The  answer  to 
this  part  of  the  complaint  admitted  that, 
duiing  the  time  specified,  defendants  had 
some  pipes  burled  on  plaintiff's  land,  but  de- 
nied that  his  tank  was  used  for  any  part  of 
such  time,  or  that  they  agreed  to  give  $2.50 
per  day  or  any  other  sum,  or  promised  to 
pay  $716  or  any  other  amount  for  the  privi- 
lege alleged.  For  a  further  defense  to  such 
cause  of  action,  the  answer  stated  in  sub- 
stance that  the  pipes  under  ground  do  not 
interfere  with  plaintiff's  use  of  the  premises, 
and  that  such  conduits  are  the  pipes  refer- 
red to  in  paragraph  2  of  the  fourth  separate 
cause  of  action;  and  denied  that  no  other 
payments  have  been  made  than  a's  alleged, 
but  averred  that  defendants  bad  fully  paid 
plaintiff  for  such  ilse  prior  to  the  commence- 
ment of  this  action.  The  paragraph  thus 
adverted  to  charges  a  use  by  the  defend- 
ants of  the  same  property  from  November 
25,  1906,  to  November  25,  1907,  at  the  agreed 
price  of  $365;  no  part  of  which  had  been 
paid  except  the  sum  stated  as  a  credit  on  the 
entire  account  The  reply  denied  the  allega- 
tions of  new  matter  contained  in  this  part 
of  the  answer. 

[3]  No  finding  of  fact  having  been  made 
upon  the  material  issue  involving  the  sum 
of  $715  as  set  forth  in  the  fifth  cause  of  ac- 
tion, the  failure  in  this  respect,  under  the 
rule  formerly  prevailing,  would  not  only  have 
necessitated  a  reversal  of  the  judgment,  but 
required  the  cause  to  be  remanded  for  a 
new  trial.  Henderson  v.  Reynolds,  57  Or. 
186,  110  Pac.  979;  Darling  v.  MUes,  57  Or. 
593,  111  Pac.  702,  112  Pac.  1084.  Section  3 
of  article  7  of  the  Constitution  was  amended 
November  8,  1910,  and,  as  far  as  material 
herein,  reads  as  follows:  "Until  otherwise 
provided  by  law,  upon  appeal  of  any  case  to 
the  Supreme  Court,  either  party  may  have 
attached  to  the  bill  of  exceptions  the  whole 
testimony,  the  Instructions  of  the  court  to 
the  Jury,  and  any  other  matter  material  to 
the  decision  of  the  appeal.  If  the  Supreme 
Court  shall  be  of  the  opinion,  after  consid- 
eration of  all  the  matters  thus  submitted, 
that  the  judgment  of  the  court  appealed 
from  was  such  as  should  have  been  rendered 
in  the  case,  such  Judgment  shall  be  aillrmed 
notwithstanding  any  error  committed  during 
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the  trial  or,  If,  In  any  respect,  the  Judgment 
appealed  from  sbould  be  changed,  and  the 
Supreme  Court  shall  be  of  the  opinion  that 
it  can  determine  what  Judgment  should  have 
hcen  entered  In  the  court  below,  it  shall  di- 
rect such  Judgment  to  be  entered  In  the 
mme  manner  and  with  like  efFect  as  decrees 
are  now  entered  in  equity  cases  on  appeal 
to  the  Supreme  Court."    1  L.  O.  L.  p.  xxlv. 

It  has  not  been  "otherwise  provided  by 
law"  that  any  change  in  the  practice  on  ap- 
peal should  be  inaugurated,  differing  from 
that  prescribed  in  the  amendment  quoted. 
This  alteration  In  the  fundamental  law  was 
eridently  Induced  by  an  earnest  desire  on 
the  part  of  the  electors  of  Oregon  to  pro- 
mote the  peace  of  society  by  having  all  con- 
troversies in  Judicial  tribunals  ultimately  de- 
termined at  only  one  trial  In  the  circuit 
court,  and  one  review  of  a  Judgment  on  ap- 
Veal  to  the  Supreme  Court.  To  effectuate 
this  purpose.  It  is  essential  that,  when  from 
an  examination  of  the  entire  testimony  given 
at  the  trial  of  an  action,  of  the  instructions 
of  the  court  to  the  Jury  and  of  other  materi- 
al matters,  It  is  possible  for  the  Supreme 
Court  on  appeal  to  determine  the  issues  in- 
volved, the  amended  organic  act  demands  a 
ftaial  conclnsion  of  the  matter.  Nor  Is  such 
a  review  a  trial  de  novo,  for  that  term  im- 
plies a  re-examlnatlon  at  which  original  evl- 
°  dence  may  be  received  as  if  no  previous 
bearing  had  ever  occurred,  and  such  trial 
applies  only  to  appeals  from  Judgments  ren- 
dered in  the  county  court  and  in  Justices' 
rourts.  The  statute  regulating  these  mat- 
ters reads  as  follows:  "Upon  an  appeal 
from  a  Judgment,  the  same  shall  be  reviewed 
as  to  questions  of  law  appearing  upon  the 
transcript,  and  shall  only  be  reversed  or 
modified  for  .errors  substantially  affecting 
the  rights  of  the  appellant ;  but  upon  an 
appeal  from  the  Judgment  of  a  county  court 
or  Justice's  court,  the  action  shall  be  tried 
anew,  upon  substantially  the  Issues  tried  In 
the  court  below;  and  upon  an  appeal  from  a 
decree  given  In  any  court  the  suit  shall  be 
tried  anew  upon  the  transcript  and  evidence 
accompanying  it."  L.  O.  L.  §  556.  It  will 
he  remembered  that  the  amended  organic  act 
declares  that,  "if,  in  any  respect,  Uie  Judg- 
ment appealed  from  should  be  changed,  and 
the  Supreme  Court  shall  be  of  the  opinion 
that  it  can  determine  what  judgment  should 
have  been  entered  in  the  court  below,  it  shall 
direct  such  Judgment  to  be  entered  In  the 
Kame  manner  and  with  like  effect  as  decrees 
are  now  entered  in  equity  cases  on  appeal  to 
the  Supreme  Court"  Decrees  in  equity,  In- 
volving the  merits  of  a  cause,  are  affirmed, 
modified,  or  reversed  on  appeal  in  the  Su- 
])reme  Court  after  a  careful  examination  of 
the  evidence  accompanying  the  transcript. 
t'oDstruing  the  provisions  of  our  statute  re- 
lating to  the  trial  of  appeals  in  the  Supreim 
(^ourt  in  connection  with  the  amended  or 
leaoic  act,  the  declaration  therein  as  last 
quoted,  demands  the  same  examination  on 


the  trial  of  an  appeal  from  a  Judgment  in  a 
law  action,  when  either  party  has  caused  to 
be  attached  to  the  bill  of  exceptions  the 
whole  testimony,  etc.,  as  Is  required  in  the 
trial  of  appeals  from  decrees  in  suits  In  eq- 
uity, except  that  In  the  law  action  it  is  only 
errors  properly  assigned  that  will  be  con- 
sidered. 

[4]  In  the  cose  at  bar  the  determlnatioif 
by  the  trial  court  of  the  Issues  involved  in 
six  of  the  causes  of  action  is,  as  to  them,  a 
final  Judgment  from  which  an  appeal  may 
be  taken.     L.  O.  L.  {  548. 

[5]  Jurisdiction  of  the  appeal  having  been 
secured  by  this  court,  it  Is  authorized,  under 
the  amended  act  In  question,  to  examine  the 
entire  testimony  given  at  the  trial,  segre- 
gating the  part  applicable  to  the  cause  of  ac- 
tion on  which  no  finding  was  made,  and 
thereupon  to  make  a  conclusion  of  fact  in 
relation  thereto. 

Findings  having  been  made  on  all  but  one 
of  the  material  issues,  the  omission  in  this 
respect  was  evidently  inadvertent  and  not 
a  willful  violation  of  the  duty  enjoined  by 
law  upon  the  trial  court  to  make  and  file 
findings  of  fact  in  the  trial  of  an  action 
without  a  Jury.  L.  O.  L.  |  158.  But,  how- 
ever the  failure  may  have  occurred,  the 
amended  Constitution  Imposes  upon  the  Su- 
preme Court,  "until  otherwise  provided  by 
law,"  the  obligation  to  determine  on  appeal 
what  Judgment  should  have  been  entered  in 
the  court  below,  when  this  can  be  done  from 
an  inspection  of  the  entire  proceedings  in 
that  tribunal  if  they  are  properly  brought 
up  for  review. 

[6]  In  the  cose  at  bar  the  certificate  of  the 
trial  Judge  appended  to  a  transcript  of  the 
testimony  is  to  the  effect  that  the  written 
copy  sent  up  contains  all  the  evidence  offer- 
ed by  either  party  at  the  trial  of  the  cause. 
Carefully  examining.  In  the  light  of  the 
amended  organic  act,  all  the  testimony  given 
at  the  trial  and  detailing  the  part  thereof 
applicable  to  the  fourth  and  fifth  causes  of 
action  referred  to  In  the  answer,  it  appears 
that  the  plaintiff  permitted  the  defendants, 
who  were  engaged  In  constructing  at  Celllo, 
Or.,  a  government  canal,  to  lay  on  his  prem- 
ises pipes,  to  connect  them  with  his  tank, 
and  to  use  water  thus  obtained  for  wbicn 
they  agreed  to  pay  him  $1  per  day.  The 
plaintiff  testified  that  such  use  was  to  con- 
tinue for  the  term  of  one  year  from  Novem- 
ber 26,  1006,  and  his  fourth  cause  of  action 
charges  the  defendants  therefor  $365.  The 
plaintiff's  testimony  in  this  particular  is  cor- 
roborated by_  that  of  his  wife.  The  defend- 
ants, however,  severally  testified  that  they 
were  to  pay  him  the  stipulated  sum  for  the 
time  only  that  they  used  his  tank;  that  dis- 
covering the  supply  of  water  afforded  by 
such  means  was  inadequate  to  their  de- 
mauds,  the  defendants,  after  30  days'  use, 
disconnected  their  pipes  from  the  tank  an<l 
thereafter  took  no  water  from  such  reser- 
voir.    The  defendants'  testimony  is  corrob- 
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orated  by  that  of  other  witnesses  in  respect 
to  the  length  of  time  for  which  payment  was 
to  be  made  for  snch  nse,  and  that  it  was  not 
to  be  for  a  year,  but  only  for  the  part  there- 
of the  tank  was  employed  as  a  water  sup- 
ply. For  this  use  the  trial  court  found  that 
$40  was  due  from  defendants  to  plaintiff. 
The  conclusion  thus  reached  is  supported  by 
6ome  testimony,  but  whether  or  not  the 
Weight  of  evidence  upholds  the  finding  as 
made  is  not  subject  to  review  and  Is  referred 
to  here  only  because  the  answer  alludes  to 
the  fourth  cause  of  action  wherein  the  value 
of  such  use  Is  Involved. 

A  letter,  of  which  the  following  is  a  copy, 
was  duly  mailed  and  received  by  the  persons 
to  whom  It  was  addressed,  to  wit:  "I.  H. 
Taffe,  Proprietor  of  the  Celllo  Fishery. 
Celilo.  Oregon,  Nov.  25,  1907.  Messrs.  Smyth 
&  Jones,  Contractors,  Celllo  Government 
Canal,  Celllo,  Oregon— Gentlemen :  On  the 
25th  of  November,  1906,  the  verbal  contract 
which  was  agreed  upon  between  your  firm 
and  myself  expired  yesterday.  This  con- 
tract, as  you  know,  was  for  the  use  of  my 
water  tank  and  use  of  my  land  for  the  pur- 
pose of  conveying  water  through  pipes  where 
required.  From  this  date  on,  or  while  your 
pipes  remain  on  my  land,  the  rental  will  be 
$2.50,  two  dollars  and  fifty  cents  per  day. 
Yours  Respectfully,  I  H.  Taffe."  The  plain- 
tiff testified  that  no  answer  to  this  notice 
was  ever  received,  nor  was  any  objection 
made  to  him  by  the  defendants  in  respect 
to  paying  the  sum  so  demanded.  On  cross- 
examination  the  plaintiff  was  asked :  "When 
you  wrote  them  that  letter,  they  then  took 
the  pipe  out  of  the  ground  where  It  went  up 
by  the  house  around  back  on  your  place?" 
He  replied:  "It  was  out  before  that;  be- 
fore writing  that  letter.  Q.  What  did  you 
have  reference  to  in  this  letter  when  you 
said:  'From  this  date  on,  or  while  your 
pipes  remain  on  my  land,  the  rental  will  be 
$2.50.'  Now,  you  say  the  pipe  had  been 
taken  out  before.  A.  Yes  sir;  but  there 
were  other  pipes — they  had  pipes  laid  to 
their  trailers  all  the  time  while  they  were 
working  on  that  canal,  i).  It  was  not  the 
pipe  then  going  to  the  tank?  A.  No,  sir. 
Q.  What  yon  were  going  to  charge  them 
the  $2.50  a  day  for  was  the  pipes  leading  to 
the  boilers?  A.  Yes,  sir;  and  trespassing 
generally  over  my  place.  Q.  It  was  not 
for  the  use  of  water?  A.  No,  they  were 
pumping  their  own  water  then.  Q.  And  bad 
torn  up  their  pipes?  A.  Tom  up  this  big 
pipe.  Q.  That  led  to  the  tank?  A.  Yes, 
they  moved  it  to  another  place." 

A.  K.  Bentley,  the  defendants'  superin- 
tendent at  Celllo,  testified  that,  when  the 
conduit  was  disconnected  from  plaintiff's 
tank,  the  pipe  thus  used,  which  was  laid  un- 
der ground,  was  not  taken  up,  except  suf- 
ficient thereof  to  complete  his  employers' 
pumping  system. 

A.  £.  Hammond,  a  dvU  engineer  In  defend- 


ants' employ,  testified  that  the  use  of  plain- 
tiff's tank  was  discontinued  because  the  res- 
ervoir was  not  of  sufficient  capacity  to  store 
the  quantity  of  water  needed ;  that  the  pipes 
leading  to  and  from  the  tank  were  exposed 
to  freezing  weather ;  and  that,  in  order  to 
prevent  delay  of  their  work  from  Ice,  the 
defendants  were-  compelled  to  build  a  tank 
of  their  own,  and,  disconnecting  from  plain- 
tiff's tank  their  pipes,  they  shifted  a  part 
of  them,  through  which  water  was  pumped 
to  the  new  reservoir. 

The  charge  in  the  fifth  cause  of  action 
was  for  a  use  of  the  tank  and  an  exercise 
of  the  right  to  lay  pipes  on  plaintiff's  prem- 
ises from  November  25,  1907,  to  September 
10,  1908.  An  alleged  nse  of  the  tank,  there- 
fore, formed  a  part  of  the  plaintiff's  claim, 
but,  since  such  use  was  discontinued  long 
prior  to  November  26,  1007,  it  is  evident 
that  his  real  complaint  was  predicated,  as 
he  testified,  on  the  trespass  occasioned  by 
the  defendants'  failure  to  remove  the  burled 
pipes  from  his  premises.  The  defendants' 
previous  use  of  the  land  having  ceased  prior 
to  the  receipt  of  the  plaintlfTs  letter,  they 
had  no  right  to  or  estate  in  the  real  proi>- 
erty  which  they  thereafter  exercised  or  held 
pursuant  to  the  notice  of  the  sum  demand- 
ed. A  careful  examination  of  the  entire  tes- 
timony convinces  us  that  no  sum  of  money 
whatever  is  due  plaintiff  from  the  defend- ' 
ants  on  account  of  the  fifth  cause  of  action, 
which  finding  of  fact  is  now  made  in  lieu 
of  the  conclusion  wlilch  the  trial  court  should 
have  reached  on  that  branch  of  the  case. 

Nothing  here  said,  however,  Is  intended 
to  prejudice  the  plaintiff's  right  to  remove 
from  bis  premises  the  pipes  complained  of, 
or  to  recover  the  reasonable  expenses  ln> 
ddent  thereto,  or  the  damages  occasioned 
thereby. 

[7]  Though  plaintiff  by  this  appeal  se- 
cured 0  finding  of  fact  as  to  one  of  the  is- 
sues, the  conclusion  reached  in  respect  there- 
to does  not  modify  or  reverse  the  Judgment 
appealed  from,  and  hence  defendants  will  be 
entitled  to  their  costs  and  disbursements  in 
this  court  and  In  the  court  below. 

It  follows  from  these  conclusions  that  the 
Judgment  should  be  afilrmed,  and  It  Is  so  or- 
dered. 

BURNETT,  J.  (dissenting).  I  agree  with 
the  opinion  of  Mr.  Justice  MOORE  in  its 
treatment  of  alleged  errors  in  the  admission 
of  evidence,  and  so  far  as  it  holds-  that,  in 
the  absence  of  exceptions  to  the  findings  of 
fact,  they  must  stand  as  the  verdict  of  a 
jury  and  cannot  be  here  assailed.  So  far, 
then,  as  the  case  depends  upon  the  bill  of 
exceptions,  we  must  decline  to  re-examine 
those  findings.  I  am  compelled,  however,  to 
withhold  my  assent  to  the  Innovation  sought 
to  be  ingrafted  upon  the  Judicial  system  of 
the  state  by  the  opinion  to  the  effect  ttiat, 
without  any  examination  or  decision  what- 
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ever  by  the  drcait  eonrt  upon  a  separate 
and  distinct  cause  of  action,  this  court  may, 
In  the  first  Instance,  consider  the  testimony 
reported  with  the  bill  of  exceptions  and,  aa 
a  tribunal  of  original  Jurisdiction,  reach  a 
conclusion  and  pronounce  a  Judgment  at 
law. 

This  might  be  a  legitimate  deduction  If 
section  3  of  article  7  of  the  state  Constitu- 
tion, as  amended  by  the  plebiscite  of  Novem- 
ber, 1910,  were  all  there  is  to  be  considered 
of  that  expression  of  the  popular  will,  but 
it  Is  not  The  preceding  section  2  reads 
thus:  "The  courts,  Jurisdiction  and  Judicial 
system  of  Oregon,  except  so  far  as  express- 
ly clianged  by  this  amendment,  shall  remain 
as  at  present  constituted  until  otherwise 
provided  by  law;  but  the  Supreme  Court 
may,  in  Its  own  discretion,  take  original  Ju- 
risdiction in  mandamus,  quo  warranto  and 
babeas  corpus  proceedings."  This  section 
declares  that,  except  in  the  three  special 
proceedings  noted,  the  great  body  <^  the  law 
as  laid  down  in  the  statutes  and  embodied 
in  the  decisions  remains  undisturbed  and 
unchanged.  The  former  Judicial  system, 
which  abides  even  yet,  requires  that  the  cir- 
cuit court  shall,  in  the  first  Instance,  make 
findings  of  fact  and  conclusions  of  law  on 
every  material  Issue,  and  for  its  failure  to 
do  so  its  Judgment  Is  reversible  on  its  face 
without  a  bill  of  exceptions. 

In  the  case  at  bar  there  are  seven  distinct 
causes  of  action  stated  in  the  plaintiff's  in- 
itial pleading.  In  effect  there  are  seven 
complaints  each  reqnlrtng  complete  treat- 
ment by  the  trial  court  That  tribunal,  how- 
ever, as  appears  on  the  face  of  Its  record, 
has  entirely  ignored  the  fifth  cause  of  ac- 
tion, although  Issue  was  Joined  upon  it 
This  court  decided  in  the  case  of  Chung  v. 
Stephenson,  50  Or.  244,  80  Pac.  386,  that 
"under  our  statutes,  as  the  findings  in  law 
actions  are  entered  in  the  Journal,  the  fail- 
ure of  the  trial  court  to  find  on  a  counter- 
claim may  be  reviewed  on  appeal,  though  no 
exception  was  taken  to  such  failure  to  find." 
If  that  was  a  sound  rule,  then  it  is  so  now, 
for  the  Judicial  system  remains  unchanged 
In  that  respect  This  court  is  still  only  an 
appellate  tribunal  except  at  its  own  discre- 
tion in  habeas  corpus,  quo  warranto,  and 
mandamus.  The  mention  of  those  excep- 
tions excludes  all  other  cases  as  subjects  of 
original  Jurisdiction,  yet,  in  eCtect  the  court 
would  assume  that  power  universally  if  It 
undertalies  the  decision  of  a  case  of  this 
kind  which  has  not  been  heard  and  deter- 
mined first  by  the  circuit  court  All  we 
have  before  us  on  the  fifth  cause  of  action  is 
a  report  of  the  testimony  which  might  as 
well  tiave  been  sent  up  by  some  referee,  if 
we  allow  the  court  below  to  pass  it  by  with- 
out examination. 

If  the  circuit  court  can  abdicate  its  func- 
tion as  a  Judicial  tribunal  and  take  up  the 


rOle  of  a  mere  reporter  as  to  one  cause  of 
action,  It  may  do  bo  as  to  all  of  them  or 
in  any  case  whatever.  It  is  but  a  step  far- 
ther to  the  situation  where  the  trial  court 
will  entirely  abandon  Its  responsibility  and 
delegate  the  preparation  of  Its  decision  to 
the  counsel  of  the  party  whom  the  Judge, 
arbitrarily  as  a  Persian  cadi,  may  designate 
as  a  winner,  complacently  leaving  It  to  this 
court  to  do  tardy  Justice  on  appeal. 

The  revision  of  article  7  of  the  Constitu- 
tion does  not  obviate  the  necessity  of  the 
trial  court  passing  upon  questions  of  law 
and  fact  in  the  first  instance  In  all  cases 
before  It  on  original  Jurisdiction.  Because 
it  has  the  witnesses  iwrsonally  present  be- 
fore it,  hears  them,  and  sees  tbelr  manner 
of  testifying,  the  litigants,  as  well  as  this 
court,  are  entitled  primarily  to  the  Judgment 
of  the  circuit  court  on  disputed  questions  of 
fact  This  is  eminently  proper  and  ought  to 
be  so  because  of  the  conditions  mentioned 
giving  that  court  the  better  facility  for 
reaching  a  Just  conclusion  in  any  case. 

Whether  the  omission  to  make  findings  of 
t&ct  and  conclusions  of  law  on  the  fifth 
cause  of  action  happened  designedly  or  from 
mere  inadvertence  does  not  appear,  nor  is 
It  necessary  to  decide.  In  either  case,  the 
litigants  have  been  deprived  of  the  benefit 
of  the  decision  of  a  Judge  who  personally 
heard  the  witnesses.  This  is  an  error  we 
cannot  adequately  correct  on  a  mere  paper 
hearing,  and  the  Judgment  ought  to  be  re- 
versed and  the  cause  remanded  for  trial  de 
novo. 


(es  Or.  iGO) 

BUTTS  V.   PURDX. 
(Supreme  Court  of  Oregon.    July  9,  1912.) 

1.  Deeds   (§   193*)  —  Validitt  —  Bpbdkn   of 
Fboof. 

In  a  suit  to  quiet  title  against  a  deed  to 
defendant  which  plaintiff  claims  defendant  forg- 
ed, and  which  bears  upon  its  face  evidence  of 
mutilation,  the  burden  is  on  defendant  to  show 
a  valid  conveyance. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  II  562-573;   Dec.  Dig.  |  193.*] 

2.  Deeds  ({  207*)— Fobgebt— Evidence— Suf- 
ficiency. 

In  a  suit  to  quiet  title,  evidence  hold  to 
show  a  deed  relied  upon  by  defendant  is  a  for- 
gery. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  H  614-624;   Dec.  Dig.  {  207.»] 

3.  Evidence  (§  273*)— Declabations  bt  De- 
cedent—Admissibiutt. 

On  an  issue  as  to  whether  a  deed  to  de- 
fendant from  plaintiff's  intestate  is  a  forgery, 
declarations  of  intestate  while  in  possession 
of  the  property  as  to  its  ownership  were  admis- 
sible. 

lEi.  Note.— For  other  cases,   see  Evidence, 
Cent  Dig.  {|  1108-1120;  Dec.  Dig.  {  273.*] 

4.  Evidence  (|  44*)- Notakies  (§  1*)— Judi- 
cial Notice— "State  Officeb." 

A  notary  public  is  a  "state  ofBcer,"  and  the 
Supreme  Court  will  take  judicial  notice  of  his 
accession,  his  official  seal,  and  his  continuance 
in  office,   and  to  inform  itself  respecting  such 
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facta  will  refer  to  the  official  records  of  the 
state  department. 

[Ed.  Note. — For  otiier  cases,  see  Evidence, 
Cent  Dig.  §  66;  Dec.  Dig.  I  44;»  Notaries, 
Cent.  Dig.  i  1;    Dec.  Dig.  S  1-* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  pp.  C035-6638;    vol.  8,  p.  7804.] 

5.  Deeds  (I  186*)  —  Canceixation  —  Execu- 
tion—Pleading— Sufficiency— "Trick." 
A  complaint  stating  that  defendant  threat- 
ened to  bring  ejectment  against  plaintiff  claim- 
ing to  own  under  a  pretended  deed  land  which 
belonged  to  plaintiff^  decedent,  that  the  deed 
was  a  forgery  and  "trick"  on  defendant's  part 
to  secure  title  and  possession  of  the  property, 
and  thereb;y  cheat  and  defraud  decedent's  es- 
tate, etc.,  IS  sufficient  to  warrant  relief  either 
on  the  theory  that  the  deed  was  forged  or  ob- 
tained by  some  fraudulent  device;  the  word 
"trick"  as  a  noun  meanipg  an  artifice  or  strat- 
agem; a  crafty  or  deceitful  contrivance  or 
procedure,  and  meaning  as  a  verb  to  deceive 
by  cunning  or  artifice;  to  impose  on;  to  de- 
fraud; cheat;   to  effect  by  deceit  or  trickery. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  {  557;   Dec.  Dig.  {  188.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  p.  7108.] 

Appeal  from  Circuit  Court,  Multnomah 
County;    Henry  E.  McGinn,  Judge. 

Suit  by  Agnes  Butts,  H.  D.  Winters'  ad- 
ministratrix, against  Will  E.  Purdy.  Decree 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

This  is  a  suit  brought  by  Agnes  Butts,  as 
administratrix  of  the  estate  of  H.  D.  Win- 
ters, deceased,  against  the  defendant,  Will 
E.  Purdy,  to  have  declared  void  and  canceled 
an  alleged  deed  from  H.  D.  Winters,  plain- 
tiffs intestate,  to  defendant.  The  complaint 
alleges,  in  substance,  that  Winters  died  in- 
testate on  June  20,  1911;  that  plaintiff  was 
appointed  administratrix  of  bis  estate  and 
took  possession  of  the  real  and  personal 
property  known  to  have  belonged  to  deceased 
in  his  lifetime,  the  real  estate  consisting  of 
lots  1,  2,  3,  and  4,  and  the  west  half  of 
lots  5  and  6,  in  block  114,  East  Portland; 
that  on  August  8,  11)11,  defendant  served 
upon  her  a  written  notice  to  vacate  the  prop- 
erty above  described,  upon  which  was  situat- 
ed a  large  rooming  house;  that  defendant 
is  threatening  to  bring  ejectment  against 
plaintiff,  claiming  to  be  himself  the  owjner 
of  such  property  by  reason  of  a  pretended 
deed,  alleged  to  have  been  dated,  made,  exe- 
cuted, acknowledged,  and  delivered  to  de- 
fendant by  H.  D.  Winters  on  May  1,  1909. 
Plaintiff  further  alleges  that  the  pretended 
deed  of  conveyance  dated  and  acknowledged 
on  May  1,  1909,  is  not,  and  was  not,  the 
deed  of  deceased;  that  the  same  was  never 
signed  or  executed  by  him,  and  was  never 
delivered  by  him  to  the  defendant;  that  it 
is  a  forgery  and  trick  on  the  part  of  the 
defendant  Will  E.  Purdy  to  secure  the  title 
and  possession  of  the  property  and  thereby 
cheat  and  defraud  the  estate  of  'deceased; 
that  the  value  of  the  property  is  about  $65,- 
000;  that  defendant  never  paid  Winters 
anything  for  the  property. 


Defendant  answered,  denying  the  allega- 
tions of  forgery  and  fraud  in  the  execution 
of  the  deed,  and  by  way  of  affirmative  de- 
fense set  up  that  the  deed  was  made  to  him 
by  Winters  in  due  course  and  for  a  valuable 
consideration;  that  defendant  thereby  be- 
came the  absolute  owner  of  the  property; 
that  at  the  time  the  deed  was  made  it  was 
agreed  between  Winters  and  defendant  that 
the  deed  should  not  be  recorded;  that  the 
grantor  should  remain  in  possession  of  the 
property  until  his  death;  and  that  the  rental 
value  of  the  property  is  about  $400  per 
month.  The  answer  prayed  for  a  decree 
quieting  the  title  to  the  property  in  defend- 
ant, and  that  plaintiff  be  required  to  account 
to  defendant  for  the  rents  and  profits  since 
June  20,  1911.  A  reply  denied  defendant's 
title  to  the  property,  and  admitted  the  value 
of  the  rents  to  be  $400  per  month.  There 
was  a  trial  before  the  court  and  findings 
made  for  plaintiff.  Defendant  appeals.  Oth- 
er facts  appear  in  the  opinion. 

Thos.  O'Day  and  M.  L.  Pipes,  both  of  Port- 
land (J.  M.  Haddock,  on  the  brief),  for  appel- 
lant. C.  M.  Idleman  and  R.  Citron,  both  of 
Portland,  for  respondent 

McBRIDE,  J.  (after  stating  the  facts  as 
above).  [1,2]  This  Is  a  remarkable  case. 
The  defendant  claims  to  be  the  owner  of  the 
property  in  dispute  by  reason  of  a  convey- 
ance from  H.  D.  Winters,  and,  irrespective 
of  the  question  as  to  who  introduced  in  evi- 
dence the  deed  under,  wtiich  he  claims,  the 
burden  of  proof  is  upon  him  to  show,  by  a 
fair  preponderance  of  the  evidence,  that  he 
holds  a  conveyance  to  the  property  made  to 
him  by  Winters.  He  produces  an  instrument 
purporting  to  be  such  a  deed,  but  bearing 
upon  its  face  evidences  of  mutilation  for 
which  he  attempts  to  account.  His  own 
story  is  in  itself  Improbable  in  so  many  par- 
ticulars that  we  are  unable  to  convince  our- 
selves of  its  truth. 

Before  discussing  the  evidence,  we  will 
briefly  review  the  relations  of  the  principal 
parties.  Winters  at  the  date  of  the  pretend- 
ed deed  was  a  man  77  or  78  years  old.  He 
was  a  miser,  sordid  and  suspicious  in  char- 
acter, and  had  accumulated,  by  shrewd  busi- 
ness dealing,  the  proi)erty  in  question  upon 
which  was  situated  a  large  rooming  house 
and  other  buildings,  from  which  he  derived  a 
rental  of  about  $400  per  month.  His  eye- 
sight was  poor,  but  his  general  health  is  not 
shown  to  have  been  very  greatly  impaired 
for  a  man  of  his  years  until  shortly  before 
his  death.  For  several  years  before  the  1st 
day  of  May,  1909,  he  had  been  associated 
with  defendant  and  one  M.  B.  Evans  in  a 
real  estate  corporation,  known  as  the  "Purdy 
Investment  Company,"  nnd  was  one  of  its 
officers,  and  in  that  capacity  or  In  his  in- 
dividual capacity  had  frequently  signed  deed.<< 
and  other  papers  which  were  acknowledged 
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in  Pnrdy'B  ofiB.ce.  In  June  or  July,  1909, 
Erans  went  to  Winters,  and  informed  him 
that  Pnrdy  had  forged  a  deed  to  all  his  (Win- 
ter's) property,  that  he  had  signed  as  a 
ivitness  upon  a  promise  from  Purdy  that  he 
.should  receive  ^10,000  for  so  doing,  and  that 
Miss  Pratt,  a  notary  and  stenographer  in 
the  office,  had  signed  as  the  other  witness. 
Erans  then  disappeared,  but  subseauently 
was  heard  of  in  Tacoma,  where  he  gare  out 
statements  reflecttog  upon  the  business  of 
the  corporation  and  upon  Purdy.  These 
statements  being  published  in  the  Portland 
papers,  a  statement  written  by  Purdy  and 
si^ed  by  Winters  and  himself  was  printed 
in  the  Daily  Journal,  in  which  they  say, 
among  other  things,  that:  "He  [Erans]  ap- 
proached Mr.  Winters  with  tlie  story  that 
Mr.  Purdy  bad  tried  to  sell  his  (Winters') 
property,  claiming  to  have  in  his  possession 
a  deed  covering  all  of  the  said  property, 
and  that  he  himself  had  seen  and  signed  the 
deed  on  a  promise  of  $10,000  cash,  claiming 
also  that  the  young  lady  in  our  office,  who  Is 
a  notary  public,  had  acknowledged,  also  sign- 
ed the  deed  as  a  witness.  In  this,  his  last 
effort,  he  met  with  failure;  accordingly  he 
left  for  parts  unknown,  but  stating  he  w<as 
going  to  Tacoma,  and  would  be  gone  tor 
three  or  four  days.  This  proposition  of  legal 
documents  being  forged,  or  having  lost  faith 
in  tils  business  associates  is  the  last  chapter 
or  act  in  the  drama,"  etc.  Appended  to  this 
statement  is  the  following  statement  by  Miss 
Pratt:  "I,  M.  B.  Pratt,  notary  public  and 
stenographer  In  the  oflSce  of  the  Will  B. 
Purdy  Investment  Company,  assert  that  I 
have  not  acknowledged  or  signed  any  such 
deed  as  mentioned  by  M.  B.  Evans  in  the 
published  article.  M.  B.  Pratt."  The  Purdy 
Investment  Company  went  out  of  business 
shortly  after  this  episode,  and  business  rela- 
tions between  Purdy  and  Winters  seem  to 
have  substantially  terminated  about  Sep- 
tember of  the  same  year. 

Pnrdy's  story  Is  substantially  that  for 
some  dme  prior  to  May  1,  1909,  Winters  had 
intimated  that  he  would  give  him  this  prop- 
erty, and  that  on  the  1st  of  May  he  went 
over  to  Winters'  place,  and  Winters  said  to 
him  that  be  had  had  a  bad  spell  the  night  be- 
fore, and  remarked,  "I  was  thinking  last 
night  I  was  done  for;  and,  if  I  had  gone,  I 
soppose  the  estate  would  have  gotten  all  the 
money  that  belonged  to  you,  because  you 
have  no  papers.  I  am  coming  over  to-day 
and  settle  the  matter  up,  and  I  am  going  to 
give  you  a  deed  to  this  property;"  that  he 
came  over  to  the  oflRce  at  2  o'clock  and  asked 
Purdy  if  he  had  a  blank  deed.  Witness 
got  out  the  deed  and  proposed  to  have  Miss 
Pratt  typewrite  the  description,  but  Win- 
ters said,  "No,  *  •  *  write  it  yourself;" 
that  witness  then  wrote  the  deed  which  ap- 
pears to  be  a  deed  of  general  warranty.  Win- 
ters giving  him  the  description  from  memory. 
When  it  was  written,  Winters  went  out  to 
find  a  witness  and  brought  in  Weigle,  who 


had  an  office  near  by,  and  who  had  formerly 
been  an  associate  with  witness  in  business, 
that,  when  he  returned.  Winters  signed  the 
deed  and  Weigle  and  Miss  Pratt  signed  as 
witnesses ;  that  witness  paid  Winters  $1,  the 
nominal  consideration,  and  handed  him  the 
deed  after  Miss  Pratt  had  taken  his  acknowl- 
edgment; that.  In  addition  to  the  nominal 
consideration.  Winters  actually  owed  him 
$11300,  which  he  had  left  with  him  as  a 
sort  of  deposit 

His  account  of  this  $11,300  fund  is  sub- 
stantially as  follows:  "Besides  that  there 
was  about  $11,000  and  $300  In  property  and 
money  that  had  been  loaned  to  Mr.  Winters 
by  myself,  and  this  was  a  part  of  the  con- 
sideration for  this  deed.  I  sold  him  proper- 
ty, and,  when  I  would  sell  him  property,  he 
would  give  me  a  receipt  for  it,  and  I  consid- 
ered it  just  like  putting  it  In  the  bank.  I 
considered  Winters  good,  and  I  wanted  to 
lay  by  a  certain  amount  of  money  so  that  I 
would  have  it  when  I  wanted  it,  and  I  was 
laying  by  this  money  and  giving  it  to  Mr. 
Winters  and  holding  his  receipt  for  it  He 
has  got  the  receipts,  I  suppose,  or  did 
have  them.  I  gave  them  back  to  him  when 
this  deed  was  given  to  me.  They  repre- 
sented $11,300  besides  interest  money  I  had 
let  him  have  and  property  I  had  deeded 
to  him.  *  •  •  I  said  it  was  property  and 
cash  (the  $11,300).  The  property  was  two 
lots  and  a  seven-room  house  in  Mansfield 
addition.  •  *  •  This  was  about  seven 
years  ago.  The  value  of  the  property  was 
$2,500,  but  the  balance  that  he  owed  me  was 
$1,650,  for  which  I  took  a  written  agreement 
From  time  to  time  I  returned  his  agreements, 
and  took  one  from  him  for  a  larger  amount. 
I  returned  the  first  agreement  at  the  time  I 
sold  him  an  Interest  in  eight  lots  and  two 
houses.  I  drew  the  agreement,  and  he  signed 
it  ♦  •  *  1  kept  no  copy  of  the  agree- 
ment. Six,  eight  or  ten  months  after  the 
Mansfield  addition  transaction  I  sold  him  a 
half  Interest  In  two  houses  and  eight  lots  in 
Corona  Park  addition.  Property  was  worth 
$3,500.  Half  interest  was  mine.  That  would 
be  $1,750  coming  to  me-  I  returned  the  first 
agreement   and    took    one   then    for   $3,400. 

*  •  *  I  kept  no  copy  of  it,  have  no  record 
at  all.  I  added  it  to  the  next  sale.  I  have 
not  got  the  deeds  here,  but  the  next  transac- 
tion was  an  equity  In  40  acres  at  Buelle, 
Wash.  I  deeded  Mr.  Winters  the  property, 
subject  to  an  installment  contract.  The 
equity,  I  think,  was  somewhere  from  $1,200 
to  $1,500.  •  •  •  I  then  gave  back  the 
previous  agreement,  and  took  a  large  one. 
I  then  sold  Mr.  Winters  my  equity  in  Missis- 
sippi avenue  addition  -  property  In  Multno- 
mah addition.  I  think  I  had  $1,000  coming. 
I  then  turned  the  last  agreement  back  to  Mr. 
Winters.  I  had  a  rooming  house,  and  I  sold 
it,  and  got  $1,000-  I  then  sold  that  to  Mr. 
Winters,    and    I    took    another    agreement 

♦  •  •  I  returned  the  last  agreement  to 
Mr.  Winters  when  I  gave  him  $800  that  I 
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sold  some  property  In  Newberg  for.  Q.  How 
did  yoa  give  him  this  $800?  By  check?  A. 
No.  I  gave  it  to  him  In  cash,  I  think,  al- 
though I  could  not  say.  Q.  Where  did  yon 
have  It  when  you  gave  It  to  him?  Did  you 
draw  It  out  of  the  bank  somewhere?  A.  I 
would  not  say  at  the  present  time,  because  I 
never  thought  I  would  ever  have  to  give  an 
account  of  such  things  again.  Q.  Where 
were  you  keeping  your  account  at  that  time? 
A.  All  my  banking  business  at  that  time, 
and  for  the  last  eight  years,  have  been  done 
In  the  United  States  National  Bank  at  New- 
berg. This  was  five  or  six  years  ago.  I  re- 
turned the  last  agreement  to  Mr.  Winters 
when  I  sold  a  mortgage  I  had  on  a  farm  in 
the  Nehalem  country  for  $1,000,  and  I  turn- 
ed it  over  to  Mr.  Winters.  Cannot  say 
whether  I  had  given  him  a  check  or  not  I  re- 
turned the  last  mortgage  to  Mr.  Winters 
when  I  sold  a  lot  on  the  boulevard,  on  the 
St  John  car  line,  for  $500.  This  was  four 
or  five  years  ago,  and  I  turned  this  money 
over  to  Mr.  Winters.  Cannot  say  whether  It 
was  cash  or  check,  and  took  a. new  agree- 
ment. ♦  •  •  I  returned  this  agreement 
to  Mr.  Winters  when  I  sold  a  house  on  Ninth 
street,  on  the  East  side ;  price  of  it  was  $2,- 
500,  and  I  gave  Mr.  Winters  $1,000  of  It 
This,  I  think,  was  four  years  ago.  I  return- 
ed that  agreement  when  I  sold  a  lot  In  AI- 
blna,  corner  of  Stanton,  for  $800,  and  I  turn- 
ed that  over  to  Mr.  Winters.  I  think  that 
was  the  last  agreement  I  had.  I  returned 
that  to  him  when  he  gave  me  a  deed  for  this 
property.  During  this  time  I  borrowed  con- 
siderable sums  of  money  from  time  to  time 
from  Mr.  Winters  during  the  same  period  of 
time.  •  •  •  He  was  a  man  of  large 
wealth  and  means,  and  during  the  same  five 
or  six  years  I  was  selling  property  and  tak- 
ing agreements  from  him  he  was  loaning  me 
money  from  time  to  time,  and  sometimes  I 
gave  him  my  note.  I  would  go  to  Mr.  Win- 
ters and  say,  'I  want  $2,000,  and  do  not  want 
It  to  Interfere  with  our  other  transactions  at 
all.  I  want  it  for  a  few  days' — and  he  would 
give  It  to  me,  and  he  would  lay  the  money 
down  on  the  table,  and  he  never  took  a 
scratch  of  the  pen  for  It — only  my  word. 
Many  and  many  a  day  be  has  done  this,  and 
many  and  many  a  time.  *  *  *  I  did  not 
consider  that  I  was  loaning  Mr.  Winters  any 
money  when  I  took  this  agreement  from  him. 
I  was  putting  it  there  for  safe-keeping.  It 
was  the  same  as  though  I  was  putting  it  In 
the  bank,  I  considered.  He  was  loaning  me 
money  at  the  time.  *  *  *  I  could  not  tell 
you  now  when  I  borrowed  the  last  money 
from  him,  but  I  know  it  has  been  quite  a 
while.  I  could  not  tell  you  how  much  I  boi:- 
rowed.  It  was  so  often  that  I  did  that  when 
I  was  in  business.  You  know,  I  have  not 
been  in  business  down  there  for  over  two 
years  now."  The  witness  also  testified  that 
one  of  the  reasons  for  the  conveyance  was 
that  he  had  promised  to  retain  the  name 
"Winters  Block"  to  the  property,  and  that  it 


was  verbally  agreed  that  Winters  was  to  re- 
tain the  possession  and  income  from  the  prop- 
erty during  his  lifetime.  Purdy  goes  on  to 
state  that  he  took  the  deed  out  to  his  place 
at  Buttevllle,  and,  after  keeping  it  for  five 
or  six  weeks,  put  It  in  an  envelope  and  plac- 
ed it  in  a  glass  fruit  Jar,  which  was  covered 
with  a  tin  lid,  and  buried  it  on  the  bank  of 
the  river,  about  2l^  feet  beneath  the  surface 
of  the  ground-  Here  it  remained  until  Au- 
gust, 1910,  when  Winters  told  witness  that  to 
satisfy  himself  as  to  the  statement  of  Evans, 
made  in  July,  1909,  as  to  a  forged  deed,  con- 
veying all  his  property  being  In  Purdy's  pos- 
session, he  would  like  to  have  him  bring  the 
deed  down  and  let  him-  see  it  Purdy  says 
that  he  promised  to  do  so,  but  forgot  It  and 
that  finally,  some  time  in  the  month  of  Au- 
gust, 1910,  Winters  came  out  to  Buttevllle, 
and  witness  disinterred  the  deed  and  requir- 
ed Winters  to  give  him  a  receipt  for  it  to 
prevent  his  taking  it  away  or  destroj'lng  it 
He  states  that  after  Winters  examined  the 
deed,  he  expressed  himself  satisfied  and  went 
back  home,  Purdy  giving  him  a  check  on  the 
local  bank  to  pay  his  expenses,  that  Mrs. 
Purdy  was  not  at  home  on  the  day  of  Win- 
ters' visit,  and  that  nobody  was  present  at 
the  disinterment  except  himself  and  Winters. 
He  said  that  he  would  produce  the  check  he 
had  given  Winters  later  on  in  the  trial,  but 
he  failed  to  do  so.  The  witness  'states  that 
the  deed  was  dug  up  the  second  time  on  Au- 
gust 4,  1911,  six  weeks  after  Winters'  death. 
In  the  presence  of  several  persons;  that  It 
was  damp  and  mouldy,  and  the  names  of  the 
witnesses  almost  obliterated;  that  he  sent 
for  Welgle  to  come  up,  and  on  the  6th  day 
of  August  Weigle  came,  and,  as  hla  signa- 
ture appeared  very  dim,  it  was  finally  sug- 
gested by  the  notary  that  he  should  retrace 
It  which  was  done.  Miss  Pratt  was  sent  for 
and  came  out  the  same  day  and  identified 
her  signature.  The  deed  was  then  sent  to 
Multnomah  county  for  record. 

Before  referring  to  the  testimony  of 
Wlegle  and  Miss  Pratt  as  to  the  execution 
of  the  deed,  it  seems  proper  to  point  out  cer* 
tain  improbabilities  in  the  account  given  of 
the  matter  by  Purdy.  It  is  Improbable  In 
the  first  Instance  that  Winters,  who  was  an 
old  man  i>ast  the  age  of  active  business, 
would  convey  the  bulk  of  his  property  and 
apparently  all  of  it  that  produced  any  In- 
come, without  taking  some  assurance  In  writ- 
ing that  Purdy  would  perform  his  part  of 
the  agreement  and  to  allow  him  to  have  the 
possession  and  use  of  It  during  his  lifetime. 
Winters  seems  to  have  been  a  keen,  calculat- 
ing business  man,  careful  and  even  miserly 
and  stingy  in  money  matters,  and  such  a 
course  would  have  been  contrary  to  his  usual 
habits  and  character.  Granting  that  he  bad 
confidence  In  Purdy's  integrity,  he  could  not 
be  sure  that  Purdy  could  outlive  him,  or  that 
in  the  event  of  his  death  Purdy's  heirs  would 
carry  out  his  secret  verbal  agreement.  More- 
over, the  property  was  incumbered  with  a 
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mortgage  which  In  th«  event  of  Pnrdy's 
death  wonld  have  to  be  repaid  out  of  Win- 
ters' other  property.  We  do  not  believe  that 
Winters  was  foolish  enough  or  unbusiness- 
like enough  to  have  done  an  act  so  incon- 
sistent with  his  character  and  habits.  It  Is 
all  but  incredible.  Outside  of  Purdy's  own 
testimony  no  Intimate,  personal  relations  are 
shown  to  have  existed  between  Winters  and 
defendant  Winters  was  old  and  lonely,  but 
it  l8  not  shown  that  he  visited  with  the 
Pnrdy  family  or  they  with  him,  or  that  at 
any  time  he  was  the  recipient  of  any  of  those 
kindly  attentions  from  defendant  or  his  fam- 
ily which  might  tend  to  awaken  his  grat- 
itude or  generosity.  Their  intercourse  seems 
to  have  been  of  a  strictly  business  character, 
fairly  friendly  most  of  the  time,  but  not  such 
as  to  awaken  in  a  man  of  Wiinters'  age  and 
habits  a  desire  to  practically  make  Purdy 
the  recipient  of  his  wealth.  That  he  did  not 
trust  Pnrdy  completely  is  shown  by  bis  con- 
duct in  the  Evans'  episode.  He  was  donbt- 
ful  and  proceeded  to  make  inquiries  to  as- 
certain whether  Purdy  liad  actually  concoct- 
ed a  forged  deed  to  bis  property,  and  it  is 
a  significant  fact  also  that,  when  he  talked 
with  Pnrdy  and  Miss  Pratt  about  Evans' 
charges  against  Purdy,  neither  he  nor  they, 
according  to  the  testimony  of  Purdy  and 
Hiss  Pratt,  ever  referred  to  the  alleged  deed 
of  May  Ist,  which  had  been  executed  only 
six  weeks  before.  He  asked  Miss  Pratt  If 
she  had  certified  to  or  witnessed  the  deed 
Evans  referred  to,  and  she  contented  her- 
sdf  by  replying  in  the  negatlva  Now  what 
wonld  have  been  more  natural  than  for  her 
to  have  said,  "No,  Mr.  Winters;  I  never  saw 
nor  heard  of  any  other  deed  from  you  to 
Mr.  Purdy  than  the  one  you  acknowledged 
before  me  a  few  weeks  ago."  She  contented 
herself  with  making  practically  the  technical 
answer  ttiat  she  knew  notliing  about  a  deed 
conveying  all  his  property.  Both  Purdy  and 
this  witness  seem  to  have  been  particularly 
careful  not  to  remind  him  of  the  alleged  deed 
of  May  1st  This  may  have  happened  just 
the  way  these  witnesses  say  it  did,  and  this 
omission  to  mention  the  transaction  of  May 
Ist  has  been  mere  forgetf ulness  or  a  mere  co- 
incidence, but  to  say  the  least,  it  seems  un- 
natural under  all  the  circumstances. 

The  alleged  burial  of  the  deed  is  another 
peculiar  and  unnatural  circumstance.  Purdy 
himself  gives  no  reason  for  this,  though 
Miss  Pratt  and  Weigle  state  that  when  it 
was  executed,  either  Winters  or  Purdy,  or 
both,  requested  that  the  fact  of  its  execution 
be  kept  secret  According  to  Purdy's  state- 
ment, it  was  buried  in  a  Jar  without  any 
rubber  to  protect  it  from  dampness.  He  was 
a  business  man  who  bad  a  bank  account  and 
transacted  business  with  the  bank.  The  nat- 
ural thing  for  lilm  to  have  done  would  have 
been  to  put  it  safely  away  In  the  bank,  but 
Instead  of  this  he  would  have  it  bdleved 
that  he  burled  It  secretly,  not  even  telling 
his  wife  Us  whereabouts,  and  that  be  left 


the  evidence  of  a  fortune  lying  in'the  gronnft 
in  an  insecure  receptacle  where  It  would 
have  been  lost  to  his  wife  and  family  In  case 
of  accident  to  himself. 

The  story  of  Winters'  coming  to  Butteville 
is  not  supported  by  any  circumstance.  The 
alleged  visit  was  nearly  or  quite  a  year  after 
Evaus  bad  made  the  accusation  in  regard  to 
the  forged  deed.  Winters,  it  he  in  fact  sign- 
ed the  deed  In  suit  here,  presumably  knew 
be  bad  signed  it  and  the  affair  was  a  closed 
incident  Nobody  saw  him  at  Purdy's  or  at 
Wilsonville  on  his  way  home,  and  his  house- 
keeper is  positive  that  he  never  made  the 
visit  Purdy  declared  that  he  could  produce 
the  check  given  by  him  to  Winters  for  the 
expenses  of  the  trip,  and  promised  to  do  so 
t>efore  the  close  of  the  trial,  but  it  was  not 
produced.  Mrs.  Purdy  was  absent  and  the 
children  seem  to  have  Seen  away  also.  The 
alleged  reason  for  the  visit  is  absurd,  con- 
sidering the  circumstances,  and  we  do  not 
believe  it  ever  took  place.  Purdy's  account 
of  the  visit  also  throws  a  peculiar  side  light 
on  the  relations  of  the  parties  when  be  tells 
us  that  he  did  not  permit  the  friend,  who 
had  such  confidence  in  him  that  he  was  will- 
ing to  convey  to  him  the  bulk  of  his  Income- 
bearing  property,  without  a  line  of  acknowl- 
edgement or  guaranty  of  good  faith,  to  ex- 
amine the  document  until  he  had  extorted 
from  him  a  receipt  for  the  deed.  Then  he 
allowed  him  to  handle  it  In  brief,  this  con- 
fiding and  affectionate  friend  who  so  loved 
him  that  he  was  willing  to  trust  him  with 
the  bulk  of  his  property  thought  he  might 
be  a  forger,  and  defendant  thought  that  this 
same  friend  might  be  treacherous  enough  to 
destroy  the  deed  if  be  got  It  into  his  hands. 
We  do  not  believe  the  alleged  visit  was  ever 
made. 

The  alleged  consideration  of  $11,300  also 
seems  apocryphal.  Purdy  was  a  business 
man  of  experience.  For  his  own  convenience 
he  would  have  kept  some  memorandum  of 
these  large  transactions  and  deposits  with 
Winters.  Winters  was  a  man  of  wealth,  but 
old  and  not  likely  to  assume  the  burden  of 
acting  as  a  gratuitous  custodian  of  Purdy's 
earnings,  and  It  is  In  evidence  that  Purdy 
was'  a  frequent  borrower  from  him.  He  pro- 
duces not  a  single  writing,  check,  or  receipt 
indicating  that  such  deposits  were  ever  made. 
His  books  of  account  are  strangely  absent 
In  September,  1910,  Winters  stated  in  an 
answer  to  a  complaint  filed  against  him'  in 
the  state  of  Washington  that  in  August,  1909, 
and  for  a  long  time  prior  thereto,  Purdy  was 
indebted  to  him  in  the  sum  of  $2,050.  The 
alleged  Indebtedness  of  Winters  to  defend- 
ant is  supported  solely  by  Purdy's  testimony, 
and  seems  Improbable. 

[3]  The  declarations  of  Winters,  while  In 
possession  of  tlie  property  as  to  his  owner- 
ship, are  admissible.  These  declarations,  as 
well  as  his  conduct,  in  regard  to  It  tend  to 
show  that  he  bad  never  consciously  convey- 
ed away  the  title.    We  find  from  the  testi- 
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mony  of  disinterested  and  credible  witnesses 
that  In  December,  1910,  and  up  to  a  sliort 
time  before  his  death,  Winters,  an  ardeni 
prohibitionist,  was  in  commuulcation  with  a 
temperance  organization  In  Portland  with  a 
view  to  the  construction  of  a  building  on  the 
premises,  which  should  Include  a  hall  for 
the  meeting  of  the  society,  and  which  build- 
ing should  eventually  become  the  property 
of  that  organization,  and  that  he  had  even 
gone  80  far  as  to  order  and  receive  plans 
for  its  structure.  It  is  in  evidence  that  he 
had  entered  into  preliminary  negotiations  In 
writing  with  Mrs.  Rutledge  to  lease  her  the 
rooming  house  for  five  years  at  $150  per 
month,  with  the  privilege  of  renewal,  and 
had  told  her  that  he  contemplated  visiting 
his  daughter  and  grandclilldren  in  New 
York. 

Mrs.  Maxwell  testifies  that  Winters  told 
her  at  the  time  of  the  Evads'  trouble  that, 
if  Purdy  had  a  deed  to  the  property,  it  was 
a  forgery.  Mrs.  Crocker  and  Thomas  Groome 
testify  to  the  same  effect.  Outside  of  the 
testimony  of  the  subscribing  witnesses,  there 
Is  little  testimony  as  to  the  genuineness  of 
the  deed.  F.  S.  Fields  testified  that  from  a 
comparison  of  handwriting  he  was  satisfied 
in  his  own  mind  that  it  bore  Winters'  gen- 
uine signature,  but  shows  no  qualifications 
as  an  expert  in  handwriting  beyond  the  fact 
that  he  is  county  clerk.  A  man  may  be  an 
excellent  clerk,  and  yet  be  a  poor  Judge  of 
handwriting.  But  one  specimen  of  Winters' 
true  handwriting  accompanies  the  transcript, 
and,  while  a  comparison  of  that  with  the  sig- 
nature to  the  deed  discloses  a  general  simi- 
larity, there  are  dissimilarities  equally  mark- 
ed, and  no  expert  can  say  from  the  speci- 
men submitted  that  the  signature  Is  genuine. 
Winters'  genuine  signature  is  composed  of 
very  simple  lines  which  are  readily  suscepti- 
ble to  imitation. 

The  date  In  the  deed  itself  Is  blurred  and 
obscured  by  what  is  either  a  fading  of  the 
figures  or  by  an  erasure  of  the  first  figure 
of  the  date.  It  appears  thus:  "This  1th. 
day  of  May,"  etc.  Now  Purdy  had  written 
too  many  deeds  and  had  too  much  education 
to  write  "1th"  for  "Ist."  The  conclusion 
from  the  appearance  of  the  document  is  al- 
most irresistible  that  the  date  has  been  "doc- 
tored" from  some  date  like  10th,  20th,  or 
30th,  to  1th,  and  that  by  some  slip  the  let- 
ters "th"  have  been  allowed  to  stand  as  they 
were  originally  written. 

The  testimony  of  the  subscribing  witnesses 
Is  the  sheet  anchor  of  defendant's  case.  One 
was  a  stenographer  in  the  office  of  the  Purdy 
Real  Estate  Company  and  the  other  a  for- 
mer business  associate  of  defendant  Giving 
each  of  these  witnesses  credit  for  entire  hon- 
esty, their  testimony  fails  to  overcome  in  our 
minds  the  impression  made  by  the  testimony 
before  recited.  Winters  had  dealt  with  so 
many  people  and  executed  so  many  papers 
that  it  would  be  very  easy  for  a  shrewd  man 
like  Purdy  to  mislead  them  as  to  a  particular 


date.  We  are  satisfied  that  this  deed  was 
never  executed  nor  acknowledged  by  Winters 
in  May,  1909,  and  one  reason  for  this  opin- 
ion is  conclusive. 

[4]  A  notary  public  is  a  state  officer,  and 
this  court,  will  take  judicial  notice  of  his 
accession,  his  oflicial  seal  and  his  continu- 
ance in  office,  and,  for  the  purpose  of  inform- 
ing itself  in  relation  to  such  facts,  will  refer 
to  the  official  records  of  the  state  depart- 
ment State  v.  Main,  69  Conn.  123,  37  Atl.  80, 
36  L.  B.  A.  623,  61  Am.  St  Rep.  30;  State  v. 
Morris,  47  Conn.  170.  So  informed,  we  find 
that  Miss  Pratt  was  appointed  a  notary  pub- 
lic for  the  first  time  on  the  5th  day  of  May, 
1009,  and  that  on  the  8th  .day  of  May,  1909, 
she  filed  her  liond  and  oath  of  office,  and 
thereby  became  qualified  to  act.  Her  bond 
Is  dated  May  1st,  and  Winters  was  her  sure- 
ty. It  is  not  probable  that  a  young  woman 
going  into  office  for  the  first  time  would 
assume  to  act  before  she  liad  been  appointed 
and  liad  filed  her  oath  of  office.  A  notary 
holding  over  might  Inadvertently  continue  to 
act  in  the  interim  between  the  expiration 
of  his  old  commission  and  his  reappointment, 
but  it  is  not  likely  that  a  new  applicant 
would  begin  her  duties  before  any  appoint- 
ment had  been  made.  Of  course,  the  ac- 
knowledgment of  the  daed  in  itself  is  of  no 
moment  so  far  as  this  case  is  concerned  as 
a  deed  otherwise  valid  would  still  be  so 
between  the  parties  without  any  acluiowl- 
edgement  whatever,  but  the  circumstance 
above  adverted  to  is  important  as  it  affects 
the  value  and  accuracy  of  the  witnesses'  tes- 
timony. If  Miss  Pratt  had  been  deceived, 
tricked,  or  persuaded  into  antedating  the 
acknowledgment,  to  wliat  extent  has  the  de- 
ception extended?  We  are  willing  to  credit 
her  statement  that  at  some  time  Winters 
executed  some  instrument  in  her  presence, 
but  that  be  so  consciously  executed  the  deed 
in  question,  we  doubt 

Weigle's  testimony  is  practically  the  same 
as  Miss  Pratt's,  but  there  are  some  unusual 
features  in  it.  He  testifies  that  Winters 
came  and  requested  him  to  witness  a  deed, 
and  that,  when  he  got  to  the  office,  tbey  in- 
formed him  it  was  a  deed  to  Mr.  Winters' 
Grand  avenue  property.  It  is  not  usual  that 
a  person  who  is  called  upon  for  such  a  pur- 
pose is  Informed  of  the  contents  of  the  i 
strument  he  is  called  upon  to  witness,  but 
what  makes  the  circumstance  more  peculiar 
is  that  after  the  deed  was  executed  and  de- 
livered, "they"  {Winters  or  Purdy,  or  both) 
asked  him  to  keep  the  transaction  secret 
That  they  should  first  deviate  from  the  usual 
course  of  business  and  unnecessarily  Inform 
him  of  the  contents  of  the  instrument,  and 
then  ask  him  to  say  nothing  about  the  trans- 
action, is  singular  to  say  the  least.  He  is 
evidently  a  prejudiced  witness  and  not  at  all 
a  fair  one,  as  the  following  extract  from  his 
testimony  on  cross-examination  will  show. 
Being  interrogated  by  counsel  for  plaiutifl 
as  to  previous  statements  made  to  them,^the 
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following  colloqny  occurred:  "Q.  Did  you 
say  anytbiiig  to  us  that  day  about  your  name 
fading?  A.  How  Is  that?  Q.  Did  you  say 
anything  to  us  that  day  about  your  name 
fading  here?  A.  Yes;  I  think  I  did.  Q. 
What  did  you  say  about  that?'  A.  No,  no; 
I  don't  think  that  was  talked  about  at  all, 
about  my  name  having  faded  that  way.  I 
don't  think  it  was,  because  my  name  didn't 
bare  the  appearance  of  fading  on  that  deed 
Q.  Well,  what  did  you  say  on  that  day  about 
the  signature  on  that  deed  was  not  the  sig- 
nature at  the  time  it  was  executed?  A.  You 
asked  me  why  my  name  was  so  much  dimmer 
tban  the  others'.  Q.  And  didn't  you  say  to 
Mr.  McCarthy  and  myself  on  that  day  that 
your  name,  as  U  appeared  on  that  deed,  was 
as  it  appeared  originally?  And  it  was  the 
only  time  you  put  your  name  there?  A.  No; 
I  didn't  say  that.  QJ  Are  you  certain  about 
that?  A.  Well,  yes;  I  hedged  myself  pretty 
well.  I  didn't  like  to  state  a  falsehood,  but 
I  told  you  I  did  not  retrace  my  name  there. 
Q.  Ton  hedged  yourself,  you  say?  A.  Tes,  I 
did — ^I  did  not  want  to  say  I  bad  written  my 
name  on  that  day  up  there.  Q.  Why  didn't 
you?  A.  Well,  I  wanted  to  tell  the  truth. 
I  told  you  I  bad  not  retraced  it.  I  was  not 
under  any  obligation  to  tell  yon  aU  that  I 
knew.  Q.  Well,  it  would  not  have  hurt  you. 
It  would  not  hare  done  yon  any  harm.  A. 
No,  sir.  Q.  Then  why  didn't  you  tell  us  the 
exact  facts?  A.  Because  I  did  not  think 
you  had  any  right  to  ask  me  those  things. 
i'oD  came  to  me  to  learn  all  that  I  knew 
about  It  that  day.  Q.  But  we  treated  you 
yery  nicely?  A.  Oh,  yes,  sir.  A.  And  we 
were  frank  In  our  conversation  with  you? 
A.  Yes,  sir;  you  were.  Q.  And  we  asked  you 
very  nicely  about  this  matter?  A.  Yes,  sir. 
Q.  And  why  did  you  evade  us?  A.  Well, 
simply  because  I  did  not  think  very  material 
of  you.  I  thought  all  you  were  trying  to 
learn  was  what  I  knew  about  this,  and  I 
thought  you  were  trying  to  learn  something 
more  than  I  wanted  you  to  know.  Q.  Well, 
why  didn't  you  want  us  to  know  that  that 
was  your  signature,  If  it  had  been  put  regu- 
larly upon  that  deed?  A.  I  told  you.  Q. 
Well,  Just  answer  that  question.  Why  didn't 
you  tell  us  that  was  your  signature,  and  why 
did  yon  evade  the  question  we  were  asking 
you?  A.  I  did  not  tell  you,  because  I  did  not 
want  to  tell  you  on  that  day.  Q.  And  that  is 
the  only  explanation  you  can  give?  A.  Yes; 
and  that  Is  enough  too."  He  may  have  been 
misled  by  Purdy  into  believing  that  the  dim 
characters  on  the  deed  shown  him  at  Wilson- 
ville  were  the  remains  of  bis  original  signa- 
ture. He  was  no  doubt  ready  to  do  anything 
he  conid  to  assist  his  old  friend  and  partner 
and  willing  to  suppress  the  truth  to  do  so, 
as  the  above  extract  from  his  testimony  In- 
dicates. Without  further  discussing  the  tes- 
timony, which  Is  voluminous,  we  are  of  the 
opinion  that  the  deed  In  question  Is  not 
shown  to  have  been  the  genuine  deed  of  H. 


D.  Winters,  but  that  it  is  either  a  forgery 
outright  or  was  obtained  by  some  trick  or  de- 
vice, whereby  he  affixed  his  name  to  the  In; 
strument  in  ignorance  of  its  real  nature. 

[S]  While  the  complaint  Is  not  ample  in 
its  terms,  we  think  It  is  broad  enough  to 
cover  a  case  for  relief  either  under  an  alle- 
gation tliat  the  deed  was  forged  or  obtained 
by  some  fraudulent  device.  The  word  "trick" 
used  on  the  complaint  in  connection  with  oth- 
er allegations  is  defined  as  "an  artifice  or 
stratagem;  a  crafty  or  deceitful  contrivance 
or  procedure."  As  a  verb  It  signifies  "to  de- 
ceive by  cunning  or  artifice;  to  impose  on; 
to  defraud;  cheat;  to  effect  by  deceit  or  trick- 
ery." No  demurrer  or  motion  to  make  more 
definite  was  interposed,  and  the  case  was 
tried  as  though  the  allegations  of  fraudulent 
conduct  were  ample.  The  judge  of  the  court 
below  saw  and  heard  i)ersonally  the  princi- 
pal witnesses  in  the  case,  and  In  that  respect 
was  much  better  qualified  to  judge  of  their 
credibility  than  we.  There  is  too  much  mys- 
tery and  improbability  in  defendant's  ac- 
count of  this  transaction  for  us  to  accept  it 
as  true. 

The  decree  of  the  circuit  court  is  affirmed. 


(21  IdaHo.  783) 
SWAIN  V.  FRITCHMAN,  Mayor,  et  aL 
(Supreme  C!ourt  of  Idaho.    May  4,  1912.) 
(Syllahut  hv  the  Court.) 

1.  Enjoining  Election— Intebest  op  Tax- 
payer. 

Question  raised  but  not  decided  as  to 
whether  a  taxpayer  as  sucb,  in  his  individaal 
and  private  capacity,  can  maintain  an  action 
against  the  city  authorities  to  enjoin  and  re- 
strain them  from  holding  an  election  under  the 
provisions  of  a  statute  which  the  plaintiff  main- 
tains is  unconstitutional  and  void. 

2.  Statutes    (§   11*)— Enactment— Vaudity 
of  Pboceedinos. 

Legislative  journals  examined  containing  . 
the  entries  and  record  of  the  introduction, 
amendment,  and  passage  of  House  Bill  No.  233, 
known  as  the  Black  Law  or  commission  gov- 
ernment act  (Laws  1911,  c.  82),  and  held  that 
the  journals  show  a  substantial  compliance  by 
the  Legislature  with  the  requirements  of  sec- 
tion 13,  art.  3,  of  the  state  Constitution  in  the 
passage  of  the  act. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {  8;   Dec.  Dig.  {  U.«] 

3.  Municipal  Cokpobations    (§   48*)  — Or- 
ganization—Statutoet  Provisions. 

Under  the  provisions  of  section  1  of  the 
act  of  March  13,  1911,  known  as  the  Black 
Law  or  commission  government  act  (1911  Sess. 
Laws,  c.  82),  it  is  specifically  provided  that  any 
city  within  the  state  organized  under  a  special 
charter  may  adopt  the  provisions  of  the  new 
form  of  government,  and  section  3  of  the  same 
act  recognizes  that  the  provisions  thereof  may 
be  adopted  by  a  special  charter  city  and  pro- 
vides "that  no  provisions  of  any  special  char- 
ter or  otiier  special  act  or  law  which  any  such 
city  may  be  operating  under  at  the  time  of  its 
becoming  organized  under  this  act  shall  there- 
after be  applicable  to  such  city,"  etc. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  $§  127-133;  Dec.  Dig. 
§  48.*] 


•For  otber  cases  ■••  same  t     ic  and  section  NUMBER  in  Pec.  Dig.  A  Am.  Dig.  Key  No.  Series  &  Rep'r  tnaexe* 
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4.-MDmCIPAL  COSPOBATCONB  (|  48*)— Oe- 
GANI2ATI0N— STATUTOBY    PBOVISIONB, 

Under  the  provisionB  of  section  3  of  the 
commission  government  act  (Laws  1911,  c.  82), 
a  special  charter  city  which  has  decided  by 
popular  vote  in  accordance  with  the  provisions 
of  the  act  to  adopt  the  commission  form  of 
government  is  thereafter  subject  to  and  gov- 
erned by  all  the  general  laws  of  the  state  gov- 
erning or  pertaining  to  cities  of  the  second 
class  which  are  not  inconsistent  with  the  pro- 
visions of  the  commission  government  act 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  127-133;   Dec.  Dig. 

6.  Municipal  Cobpobationb  (I  48*)— Or- 
ganization —  Statutobt  Pbovibionb  — 
"Such  Cities." 

The  words  "sach  cities"  as  ased  in  section 
8  of  the  act  of  March  13.  1911  (Laws  1911,  c. 
82),  mean  cities  of  the  class  to  which  the  one 
adopting  the  new  form  of  government  belongs, 
if  existing  under  the  general  laws,  or  would 
legally  belong  if  it  were  organized  and  operat- 
ing under  the  general  laws  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ({  127-133;  Dec.  Dig. 
t  48.»] 

6.  Statutes  (|  205*)— Constbuction— Qkn- 
EBAi  Rules. 

In  construing  legislative  acta,  it  is  not  the 
business  of  the  court  to  deal  in  any.  subtle  re- 
finements, but  it  is  rather  its  duty  to  ascertain, 
if  possible,  from  a  reading  of  the  whole  act  the 
purpose  and  intent  of  the  Legislature  and  give 
force  and  effect  thereto. 

[Ed.  Note.— For  other  cases,  see  Statotes, 
Cent  Dig.  |  282;  Dec  Dig.  {  205.*] 

7.  Municipal  Cobpobations   ({  51*)— Ob- 

GANIZATION— StaTUTOBY   FbOVISIONS. 

Under  the  general  incorporation  laws  of 
the  state,  a  city  of  the  second  class  was  the 
highest  class  of  cities  which  was  recognized  or 
provided  for  by  the  lawmaking  body  at  the 
time  of  the  adoption  of  section  2170  of  the  Re- 
vised Codes,  and  the  fact  that  the  statute  pro- 
vided that  cities  of  a  population  of  from  1,000 
to  15,(X)0  should  be  known  as  cities  of  the  sec- 
ond class  does  not  signify  that  the  lawmaking 
body  meant  or  contemplated  that  a  city  should 
become  disorganized  or  disincorporated  by  rea- 
son of  its  growth  to  exceed  the  maximum  pop- 
alatlon  of  15,000,  and  a  city  so  incorporated 
would  continue  to  exercise  the  powers  and 
functions  of  a  city  of  the  second  class  although 
its  population  should  exceed  the  maximum  of 
15,000. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {|  13S-140;  Dec.  Dig. 
I  61.*] 

8.  Municipal  Cobpobations  (|  48*)  —  Ob- 
GANiZATioN— Adoption  of  New  Ciiabtbb— 
Sdbmission  to  Populab  Vote. 

Under  the  provisions  of  section  1,  art.  12, 
of  the  Constitution,  cities  and  towns  organized 
prior  to  the  adoption  of  the  Constitution  may 
become  organized  under  the  general  laws  when 
a  "majority  of  the  electors  at  a  general  elec- 
tion shall  so  determine  under  such  provisions 
therefor  as  may  be  made  by  the  Legislature." 
Under  the  terms  of  this  constitutional  provi- 
sion, it  is  not  necessary  that  the  Legislature 
submit  to  the  electors  the  question  as  to 
whether  they  will  surrender  a  special  charter, 
but  they  may  submit  the  question  as  to  wheth- 
er they  will  adopt  some  general  legislative  act 
and  become  organized  and  operate  thereunder. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  127-133;  Dec  Dig. 
i  48.*] 


9.  Statutes  (|  91*)— Qcnxkal  and  Spkoial 
Laws— Municipal  Govbbnuent. 

The  Black  Law  or  commission  government 
act  (Laws  1911,  c.  82)  is  a  general  and  not  a 
special  law,  and  applies  equally  to  all  cities  of 
the  state  having  the  required  population  that 
see  fit  to  adopt  its  provisions  by  a  popular 
vote. 

[Ed.  Note.— For  other  cases,  see  Statutes^ 
(3ent  Dig.  §§  101,  102;   Dec.  Dig.  {  91.*1 

10.  MuNiciPAtL  Cobpobations  (I  48*)— Cow- 
stitutional  Law  —  Municipal  Bonds  — 
IiiPAiBiRG  Obligation  of  Contbact. 

The  act  of  March  13,  1911  (Laws  1911,  c 
82),  known  as  the  commission  government  act, 
does  not  tend  or  purport  to  repeal  any  of  the 
provisions  of  any  bonding  ordinance  of  Boise 
City,  and  does  not  purport  or  attempt  to  im- 
pair any  bond  or  other  obligation  of  the  city, 
but  on  the  contrary,  specifically  provides  that 
the  new  form  of  government,  if  the  same  shall 
be  adopted  by  any  city,  shall  still  be  liable  for 
all  the  outstanding  obligations  of  the  city  as 
they  then  existed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Coroorations,  Cent  Dig.  {f  127-183;  Dec  Dif. 

11.  Constitutional  Law   (|  144*)— Iupaib- 

UENT  OF  ObLIOAIION  01*  Ck)NTBACT— MUNIC- 
IPAL Bonds. 

The  remedies  given  by  law  for  the  enforce- 
ment of  contracts  created  by  bondini;  ordi- 
nances and  the  sale  of  bonds  thereuu^  r  can- 
not be  altered  or  diminished  so  as  to  Impair 
the  substantial  rights  or  interests  of  the  hold- 
ers of  such  obligations. 

[Ed.  Note. — For  other  cases,  see  Constita- 
tional  Law,  Cent  Dig.  U  849-356;   Dec  Dig. 

12.  Municipal    Cobpobahors    (|   9G9*)    — 

Taxa/tion- Referendum. 

Under  the  provisions  of  sections  2S,  28, 
and  74,  of  the  act  of  March  13,  1911,  known  as 
the  commission  government  act,  it  was  dearly 
the  intention  of  the  Legislature  that  "ordi- 
nances making  the  annual  tax  levy  and  appro- 
priations" should  go  into  effect  immediately 
upon  their  passage  and  that  they  should  not  b« 
subject  to  the  referendum  provisions  of  that 
act 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §{  2068-2074;  Dec 
Dig.  i  969.*] 

Sullivan,  J.,  dissenting. 

Appeal  from  District  Coort,  Ada  Connty; 
Carl  A.  Davis,  Judge. 

Action  by  A.  J.  Swain  against  Harry  K. 
Fritchman,  mayor,  and  others.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

E.  G.  Davis  and  Richards  &  Haga,  all  of 
Boise,  for  appellant  McCready  Sykes,  of 
Boise,  amicus  curia.  P.  B.  Cavaney  and 
Charles  F.  Reddoch,  both  of  Boise,  for  re- 
spondents. Gustare  Kroeger,  H.  8.  Kessler, 
and  Frank  Martin,  all  of  Boise,  amid  curln. 

AILSHIB,  J.  This  action  was  institated 
in  the  district  court  by  the  plaintiff  as  a 
taxpayer  against  tbe  mayor  and  members  of 
the  common  council  of  Boise  City  to  enjoin 
and  restrain  them  from  holding  a  city  elec- 
tion under  and  In  pursuance  of  a  proclama- 
tion issued  by  the  mayor  on  March  4,  1912, 
which  proclamation  was  made  In  pursuance 
of  the  provisions  of  the  act  of  tbe  Legisla- 
ture, approved  March  18,   1911  (1911   Bess. 
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Laws;  p.  280),  known  as  the  Black  Law  or 
tbe  commission  government  act.  The  trial 
court  denied  the  application,  and  the  plaintiff 
has  appealed. 

In  addition  to  counsel  who  represent  the 
respective  parties  to  this  action,  Grustave 
Kroner,  H.  S.  Kessler,  ami  Frank  Martin 
as  amid  cariae  appeared  and  were  allowed 
to  make  oral  argument  and  submit  a  brief 
in  support  of  the  Judgment  of  the  lower 
court,  and  McCready  Sykes  appeared  and 
made  arg:ument  and  filed  a  brief  as  amicus 
cnrls  in  bettalf  of  the  appellant 

(1]  Amici  curite  have  raised  the  point  that 
the  appellant  does  not  show  such  Interest  as 
to  enable  liim  to  maintain  an  action  to  en- 
join the  holding  of  an  election,  that  the 
question  involved  is  a  purely  political  ques- 
tion, and  a  taxpayer  as  such  has  no  individu- 
al or  personal  right  to  maintain  an  action 
to  restrain  or  enjoin  the  exercise  of  the  po- 
litical iwwer  of  the  munclpality.  In  support 
of  this  position,  counsel  has  cited  the  court 
to  the  case  of  City  Council  of  McAlester  v. 
Mil  wee  (Okl.)  122  Pac.  173;  2  Joyce  on  In- 
junctions, pages  2033-2037;  22  Oyc.  885.  In 
view  of  the  public  importance  of  having  the 
questions  raised  in  this  case  decided  and 
for  tlie  further  reason  that  this  question  was 
not  raised  in  the  trial  court,  we  have  con- 
cluded to  reserve  our  judgment  on  tbe  point 
raised  and  pass  directly  to  a  consideration 
of  the  merits  of  the  case. 

[2]  1.  It  is  contended  that  the  act  of 
March  13,  1911,  known  as  the  Black  Law  or 
commission  government  act,  is  void  for  the 
reason  that  it  was  not  passed  by  the  Legis- 
lature in  accordance  with  the  requirements 
of  section  13,  art.  3,  of  the  Constitution. 
The  particular  defects  and  failure  to  comply 
with  the  provisions  of  the  Constitution  urg- 
ed by  appellant  are  as  follows:  After  tbe 
biU  (House  Bill  No.  233)  bad  been  introduced 
and  given  the  first  and  second  readings  and 
referred  to  the  appropriate  committee,  we 
find  from  the  House  Journal  that  on  Fel>- 
ruary  25th  the  "committee  of  the  whole" 
made  tbe  following  report  to  tbe  House: 
"The  .committee  of  the  whole  has  had  under 
consideration  tbe  general  calendar  and  rec- 
ommend that  the  amendments  to  the  follow- 
ing House  and  Senate  Bills  be  adopted:  Nos. 
129,  814,  268,  83,  378.  101,  379,  233,  J71,  149, 
372.  287,  162,  251,  327,  430,  354,  297,  86,  296, 
and  842,  and  Senate  BUI  No.  150.  ••  •  " 
Upon  tbe  filing  of  this  report,  the  Journal 
sliows  that  "Black  moved  the  adoption  of 
the  report.  Seconded  by  Davis.  Motion 
carried."  It  is  contended  that  tbe  House  by 
this  action  attempted  to  adopt  amendments 
In  omnibus  form  by  viva  voce  vote  to  22 
House  Bills  and  1  Senate  Bill,  and  that 
no  single  amendment  is  given,  and  that  no 
separate  action  was  taken  on  each  bUl,  and 
ttiat  such  a  procedure  is  fatal  to  each  and 
every  bill  thus  attempted  to  be  amended. 

The  foregoing  action,  as  we  view  it,  was 
merely  the  acceptance  of  the  report  of  the 
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committee.  It  was  evidently  not  considered 
as  the  final  action  on  each  separate  bill  in 
reference  to  the  particular  amendment  pro- 
posed to  such  bilL  We  find  further  along  in 
the  journal  entries  of  the  proceedings  of 
the  same  day,  February  25th  (House  Jour- 
nal, p.  437),  where  Black  moved  a  "suspen- 
sion of  the  rules,  and  that  that  portion  of 
section  15,  art  3,  of  the  Constitution,  requir- 
ing a  reading  of  bills  on  three  several  days 
be  dispensed  with  on  the  ground  that  an 
urgency  existed,  and  that  amendments  to 
House  Bill  No.  233  having  been  printed  be 
read  the  first  and  second  times  and  referred 
to  the  engrossing  committee  with  the  orig- 
inal  bill."  This  motion  was  adopted  by  an 
aye  and  nay  vote.  The  Journal  further  rfr< 
cites  that  "amendments  to  House  'Bill  No. 
233  were  then  read  first  and  second  times 
and  with  original  bill  referred  to  tbe  en- 
grossing committee  and  ordered  engrossed." 
This  entry  shows  that  tbe  amendments  had 
been  printed  before  being  read  the  -first  or 
second  time.  It  was  unnecessary  to  suspend 
tbe  rules  or  the  provisions  of  the  Constitu- 
tion for  tbe  first  reading.  The  motion  to 
suspend  the  rules  and  the  provisions  of  the 
Constitution  with  reference  to  reading  on 
three  several  days  was  properly  made  and 
carried,  and  afforded  the  constitutional  au- 
thority for  giving  the  amendments  a  second 
reading  on  the  same  day  as  tbe  first  reading. 
It  is  contended  that  these  amendments  must 
not  have  been  printed  until  after  the  pas- 
sage of  the  bill  for  the  reason  that  the  jour- 
nal entry  of  February  28th  (House  Journal, 
p.  482)  contains  a  report  of  the  committee  on 
printing  wherein  they  say:  "Your  committee 
on  printing  herewith  report  that  we  have 
had  correctly  printed  and  distributed  the 
following:  Amendments  to  House  Bills  Nos. 
♦  •  ♦  233.  •  ♦  *••  This  entry,  how- 
ever, is  not  contradictory  to  or  in  conflict 
with -the  entry  of  February  25th  which  re- 
cites that  tbe  amendments  had  been  printed 
at  tbe  time  they  were  given  the  first  and 
second  readings.  Ttie  committee  report  does 
not  show  when  the  committee  bad  the 
amendments  printed  and  distributed,  nor 
does  it  show  when  the  report  of  the  print- 
ing committee  was  made.  It  is  not  dated, 
but  it  was  presumably  filed  with  the  clerk  of 
the  House  on  February  26th  and  for  that 
reason  was  entered  in  the  proceedings  of 
that  day.  Taking  the  two  entries  together, 
the  one  of  February  25th  and  the  one  of 
February  28th,  it  is  reasonably  certain  that 
the  amendments  had  been  printed  and  dis- 
tributed among  the  members  on  or  prior  to 
the  25th,  and  that  the  printing  committee's 
report  thereon  did  not  find  its  way  into  the 
Journal  until  the  28th. 

Appellant  contends  further  that  tbe  Jour- 
nal affirmatively  shows  that  the  bill  was 
never  given  a  third  reading  as  required  by 
the  Constitution.  This  contention  is  based 
upon  the  fact  that  the  Journal  shows,  under 
date  of  March  Ist  (House  Journal,  p.  622), 
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that  "House  BUI  No.  233  by  Black  read  a 
third  time  at  length,  section  by  section,  for 
final  action.  The  question  being,  'Shall  the 
bill  pass,'  the  roll  was  called  with  the  follow- 
ing result:  *  *  •  and  so  the  bill  passed, 
title  was  approved,  and  House  Bill  No.  233 
was  ordered  transmitted  to  the  Senate."  A 
subsequent  entry  in  the  Journal  under  the 
same  date  reads  as  follows:  "We,  your  com- 
mittee on  engi-ossed  and  enrolled  bills,  re- 
port House  Bill  No.  233  correctly  engrossed. 
Glennon,  Chairman:  Report  received  and 
House  Bill  No.  233  filed  for  third  reading. " 
Now  the  fact  that  this  entry  appears  in  the 
Journal  after  the  entry  showing  the  passage 
of  the  bill  affords  no  evidence  that  the  bill 
had  not  been  previously  given  a  third  read- 
ing and  passed  by  an  aye  and  nay  vote  as 
recited  by  the  previous  entry  of  the  same 
day.  -  It  is  probable,  however,  that  the  re- 
port was  in  fact  made  and  the  engrossed  bill 
was  filed  prior  to  the  third  reading  and  pas- 
sage of  the  bill,  and  that  the  Journal  clerk 
got  the  order  reversed  In  making  his  en- 
tries. This  bill  as  shown  by  the  foregoing 
entry  was  transmitted  to  the  Senate  on 
March  1st  The  Senate  Journal  of  March 
2d,  among  the  first  entries  of  the  day,  con- 
tains a  message  from  the  chief  clerk  of  the 
House  transmitting  House  Bill  No.  233.  It 
is  clear,  therefore,  that  this  bill  was  «ngro8S- 
ed  on  March  1st  as  shown  by  the  House 
Journal,  and  that  i1>  was  transmitted  to  the 
Senate  on  that  day  and  noted  among  the 
Senate  proceedings  of  the  following  day.  It 
is  immaterial  for  the  purposes  of  our  con- 
sideration whether  the  bill  was  engrossed 
prior  or  subsequent  to  the  third  reading. 
We  would  ordinarily  suppose  that  the  bill 
was  engrossed  after  its  final  passage  prepar- 
atory for  the  signatures  of  the  presiding  of- 
ficers of  the  House  and  Senate  and  the  ai>- 
proval  of  the  Governor,  but  an  examination 
of  the  Journal  with  reference  to  this  and 
other  bills  passed  at  the  same  session  indi- 
cates to  us  that  it  was  the  practice  of  the 
House  of  Representatives  to  refer  a  bill  Im- 
mediately after  its  second  reading  to  the 
engrossing  committee  and  order  that  it  be 
engrossed.  House  Journal,  p.  438.  This  bill 
had  been  transmitted  to  the  Senate  as  shown 
by  the  above  quotation  from  the  Journal, 
and  we  find  that  under  date  of  March  3d 
(House  Journal,  p.  554)  the  Journal  shows  a 
message  from  the  Assistant  Secretary  of  the 
Senate  in  which  he  says  he  transmits  there- 
with »•  •  •  House  Bills  Nos.  94,  233, 
and  376  which  have  passed  the  Senate." 
According  to  the  wording  of  this  message 
with  reference  to  other  bills,  it  would  ap- 
pear that  House  -Bill  No.  233  had  passed  the 
Senate  without  amendment.  The  Senate 
Journal,  pp.  320  and  325,  shows  that  the 
bill  was  In  fact  passed  in  the  Senate  on 
March  3d  and  transmitted  to  the  House. 

Now  we  have  the  following  things  appear- 
ing clearly  from  the  House  Journal  entries: 
First,  that  amendments  to  the  bill  were  rec- 


ommended by  committee  of  the  whole;  sec- 
ond, that  these  amendments  were  printed 
before  they  were  given  a  first  reading;  third, 
that  the  rules  and  the  provisions  of  the  Con- 
stitution were  suspended  with  reference  to 
the  second  reading;  fourth,  that  the  bill 
was  read  at  length  and  passed  by  an  aye  and 
nay  vote  and  thereupon  transmitted  to  the 
Senate;  fifth,  that  the  Senate  passed  the 
bill  as  it  came  from  the  House  and  returned 
the  same  to  the  House.  The  House  Journal 
again,  under  date  of  March  4tb  (House  Jour- 
nal, p.  619),  contains  a  report  from  the  com- 
mittee on  engrossed  and  enrolled  bills  re- 
porting House  Bill  No.  233  as  having  been 
correctly  "enrolled,"  and  immediately  follow- 
ing this  entry  the  Journal  shows  that  "the 
Speaker  In  the  presence  of  the  House  signed 
the  following  bills    •    ♦    *    233." 

We  fail  to  find  wherein  the  Legislature  in 
the  passage  of  this  act  has  departed  in  any 
substantial  manner  from  the  method  pre- 
scribed by  the  Constitution  for  the  passage 
and  enactment  of  bills.  It  seems  to  us  that 
the  Journal  entries  show  a  substantial  com- 
pliance with  the  provisions  of  section  13,  art. 
3,  of  the  Constitution.  It  also  complies  with 
the  holdings  of  this  court  in  Cohn  v.  Kings- 
ley,  5  Idaho,  430,  49  Pac.  985,  38  L.  B.  A.  74, 
and  Tarr  v.  Western  Savings  &  Loan  Ass'n, 
15  Idaho,  751,  09  Pac.  1049,  21  L.  R.  A.  (N. 
S.)  707.  It  Is  true  that  the  court  Indulged  in 
considerable  dicta  In  the  Cohn-KIngsIey  Case 
which  was  in  no  way  essential  to  the  deci- 
sion of  that  case  and  to  which  we  would  not 
feel  disposed  to  give  our  approval,  but  we 
would  not  be  Inclined  at  this  time  to  depart 
from  the  general  rule  there  enunciated  that 
the  court  may  look  to  the  Journal.  It  would 
certainly  be  a  remarkable  and  appalling  sit- 
uation If  In  the  rush,  hurry,  and  turmoil  of 
the  closing  hours  of  a  legislative  session  a 
purported  bill  could  be  engrossed,  certified, 
and  filed  with  the  Secretary  of  State  and 
become  a  law  which  in  fact  had  never  pass- 
ed the  Legislature  nor  been  considered  by  it 
and  the  Journals  clearly  established  that 
fact  and  yet  there  should  be  no  remedy 
whereby  the  fraud  or  mistake  could  be  reach- 
ed and  the  purported  act  could  be  prevented 
from  going  into  force  and  operation  as  a  law. 
If  courts  cannot  go  behind  the  enrolled  bill, 
this  would  be  the  exact  situation,  and  yet 
the  case  supposed  has  actually  occurred  in 
this  state.  A  bill  was  enrolled,  certified,  and 
filed  with  the  Secretary  of  State  as  a  valid 
act  of  the  Legislature  where  the  legislative 
Journals  showed  aflirmatlvely  that  the  bill 
had  been  defeated  instead  of  passed. 

[3,4]  2.  It  is  next  contended  that  the 
Black  Law  or  commission  government  act  Is 
void  and  inoperative  as  to  a  special  charter 
city  and  cannot  be  applied  to  or  be  put  in 
operation  in  such  a  city  for  the  reason  that 
the  general  laws  of  the  state  applying  to 
municipal  corporations  do  not  apply  to  such 
cities,  and  that  the  commission  government 
act  Is  not  a  complete  city  government  act 
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and  does  not  purport  to  be  such,  and  that 
therefore  a  special  charter  city  adopting  such 
act  will  be  left  without  any  complete  or  ade- 
quate law  or  authority  for  administering 
city  government  and  discharging  municipal 
duties  and  obligations.  This  argument  is 
based  chiefly  upon  the  provisions  of  section  1, 
iirt.  12,  of  the  state  Constitution,  and  section 
3  of  the  act  here  In  question.  1911  Sess. 
Laws,  p.  284.  Section  1,  art.  12,  of  the  Con- 
stitution provides  as  follows:  "The  Legis- 
lature shall  provide  by  general  laws  for  the 
Incorporation,  organization  and  classification 
of  the  cities  and  towns,  in  proportion  to  the 
population,  which  laws  may  be  altered, 
amended,  or  repealed  by  the  general  laws. 
Cities  and  towns  heretofore  Incorporated, 
may  become  organized  under  such  general 
laws,  whenever  a  majority  of  the  electors  at 
a  general  election,  shall  so  determine,  under 
such  provisions  therefor  as  may  be  made 
by  the  Legislature." 

In  Kessier  v.  Fritchman,  119  Pac.  699,  this 
court  in  discussing  the  same  question  here 
involved  and  considering  the  foregoing  pro- 
visions of  the  Constitution  said:  "Under 
the  Constitution,  the  Legislature  is  clearly 
authorized  to  classify  towns,  cities,  and  vil- 
lages of  the  state  according  to  the  popula- 
tion, and,  while  the  Legislature  b^  general 
laws  has  made  a  classification  of  cities, 
towns,  and  villages,  this  would  not  preclude 
or  prevent  the  Legislature  in  enacting  the 
law  now  under  consideration,  and  the  re- 
I'lasslfication  of  dtles,  towns,  and  villages 
as  cities,  according  to  population,  as  a  pre- 
requisite to  adopting  the  form  of  govern- 
ment provided  in  the  act  now  under  con- 
sideration." Without  further  comment  on 
this  constitutional  provision,  suffice  it  to  say 
that  we  are  still  content  with  our  holding 
to  the  effect  that  the  act  of  March  13,  1911, 
known  as  the  commission  government  act,  is 
not  in  conflict  with  this  section  of  the  Con- 
Ktitntlon  and  it  was  within  the  power  and 
authority  of  the  Legislature  to  enact  the 
rame.  Section  3  of  the  act  in  question  pro- 
vides as  follows:  "All  general  laws  of  the 
state  of  Idaho  governing  or  pertaining  to 
such  cities  and  not  inconsistent  with  the 
provisions  of  this  act,  shall  apply  to  and 
govern  cities  organized  under  this  act;  pro- 
vided, that  no  provisions  of  any  special  char- 
ter or  other  special  act  or  law  which  any 
such  city  may  be  operating  under  at  the  time 
of  its  becoming  organized  under  this  act, 
shall  thereafter  be  applicable  to  such  city 
while  it  is  operating  under  the  provisions 
of  this  act" 

[5]  Now  It  is  contended  by  counsel  for 
appellant  that  the  word  "such"  as  used  in 
tbe  foregoing  statute  refers  to  the  particular 
city  adopting  the  new  form  of  government, 
and  that,  since  a  special  charter  city  is  not 
governed  by  any  general  laws  or  any  laws 
utber  than  tbe  special  charter,  the  act  can- 
not therefore  apply  to  such  cities.  It  should 
be  borne  in  mind  that  this  act  specifically 


provides  "that  no  provisions  of  any  special 
charter  or  other  special  act  or  law  which 
any  city  may  be  operating  under  at  the  time 
of  Its  becoming  organized  under  this  act 
shall  thereafter  be  applicable  to  such  city 
while  it  is  operating  under  the  provisions 
of  this  act."  This  shows  clearly  that  it  was 
Intended  that  the  act  should  apply  to  spe- 
cial charter  cities  and  renders  it  reasonably 
certain  that  the  word  "such"  In  the  preced- 
ing portion  of  the  section  cannot  mean  what 
is  contended  for  It  by  appellant,  but  on  the 
contrar}'  means  a  city  of  like  size  under  the 
"general  law"  classification.  It  should  also 
be  remembered  that  section  1  of  the  act  spe- 
cifically provides  that  it  shall  apply  to  "any 
city  within  the  state  of  Idaho  organized  un- 
der special  charter  or  under  a  general  in- 
corporating act,"  etc.  It  is  reasonable  and 
fair,  therefore,  to  conclude  that  the  words 
"such  cities"  as  used  in  this  act  mean  cities 
of  the  class  to  which  the  one  adopting  the 
new  form  of  government  would  legally  be- 
long under  the  general  laws  of  the  state, 
because  U  Is  referring  to  the  general  city  In- 
corporation laws  of  the  state.  Kessier  v. 
Fritchman,  119  Pac.  699. 

[6]  It  is  not  our  business  as  a  court  to 
deal  in  any  subtle  refinements  in  construing 
legislative  acts,  but  it  Is  rather  our  duty  to 
ascertain,  if  possible,  from  a  reading  of  the 
whole  act  the  purpose  and-  Intent  of  the 
Legislature  and  give  force  and  effect  thereto. 

[7]  The  question  next  arises  as  to  the  class 
to  which  Boise  City  would  properly  belong 
under  the  general  laws  of  the  state.  Section 
2222  of  the  Revised  Codes  provides  as  fol- 
lows: "Any  town  or  village  containing  not 
less  than  two  hundred  nor  more  than  one 
thousand  inhabitants,  now  incorporated  as 
a  city,  town  or  village,  under  the  laws  of  this 
state,  or  that  shall  hereafter  become  organiz- 
ed pursuant  to  the  provisions  of  this  title, 
and  any  city  of  the  second  class  which  shall 
have  adopted  village  government  as  provided  • 
by  law,  shall  be  a  vllinge.  •  •  •"  This 
section  then  provides  that  at  the  time  of  its 
adoption  all  towns  or  villages  then  incorpo- 
rated containing  not  less  than  200  nor  more 
than  1,000  population  should  thereafter  be 
known  as  villages  and  be  governed  by  the 
statutes  prescribing  the  authority,  powers, 
and  duties  of  village  governments.  It  also 
provided  that  any  town  or  village  containing 
a  population  of  not  less  than  200  nor  more 
than  1,000  might  at  its  pleasure  become  in- 
corporated under  the  provisions  of  the  vil- 
lage government  act  The  act  however,  con- 
tains no  provision  prohibiting  such  a  village 
from  continuing  to  exercise  the  jKtwers  and 
authorities  of  village  government  merely  by 
reason  of  its  growth  exceeding  the  maximum 
population  of  1,000,  nor  did  It  provide  any 
compulsory  process  or  method  whereby  such 
a  village  should  be  compelled  to  take  on  any 
new  or  different  form  of  government  upon 
reaching  the  maximum  population  of  1,000. 
Section  2170  of  the  Bevlseid  Codes  provides 
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as  follows:  "All  cities,  towns  and  Tillages 
containing  more  than  one  thousand  and  less 
than  fifteen  thousand  Inhabitants  shall  be 
cities  of  the  second  class,  and  be  governed 
by  the  proTisions  of  this  chapter,  unless  they 
shall  adopt  a  village  government  as  herein- 
after provided."  It  will  be  noticed  from 
this  section  that  all  cities,  towns,  and  vil- 
lages containing  more  than  1,000  and  less  t^Tan 
15,000  inhabitants  become  cities  of  the  sec- 
ond class.  Now  the  Legislature  at  the  time 
of  the  adoption  of  the  foregoing  statute- fail- 
ed to  make  any  specific  provision  for  the 
classification,  organization,  or  government  of 
cities  with  a  population  in  excess  of  15,000- 
This  was  probably  due  to  at  least  two  rea- 
sons: First,  that  the  state  did  not  at  that 
time  have  any  city  organized  under  the  gen- 
eral laws  with  a  population  of  15,000;  and, 
secondly,  the  lawmakers  probably  intended 
that  in  the  event  any  city  should  grow  to 
that  size  it  could  and  should  continue  to 
exercise  the  powers  and  functions  of  a  city 
of  the  second  class.  It  is  certain,  at  any  rate, 
that  they  did  not  provide  any  other  form  of 
government  or  any  other  class  for  a  city 
of  greater  population,  nor  did  they  anticipate 
that  a  city  should  become  disorganized  or 
disincorporated  by  reason  of  a  growth  which 
might  cause  its  iwpnlatlon  to  exceed  15,000. 
The  same  laws  that  were  made  applicable  to 
govern  such  a  aty  when  it  reached  a  popu- 
lation of  15,000  would  be  equally  applicable 
when  it  reached  a  population  of  15,100. 

Now,  then,  we  find  that  Boise  City  at  the 
time  It  voted  to  suspend  its  charter  and 
adopt  the  commission  form  of  government 
was  a  city  with  a  population  in  excess  of 
15,000.  The  question  therefore  arises:  To 
what  class  would  Boise  CSty  have  belonged 
If  It  had  been  organized  and  oi)eratlng  under 
the  general  laws  as  they  then  existed?  The 
answer  is  inevitable  that  It  would  have  been 
a  city  of  the  second  class  and  would  have  be- 
'longed  in  that  class.  That  was  the  highest 
class  city  known  to  the  general  laws  of  the 
state,  and  the  laws  applicable  to  cities  of  the 
second  class  would  have  been  applicable  to 
Boise  City  had  It  not  been  operating  under 
a  special  charter.  It  will  be  no  more  difficult 
now  for  the  officers  of  Boise  City,  acting  un- 
der the  commission  government  act,  to  as- 
certain what  the  general  laws  are  governing 
a  city  of  the  second  class  than  it  would  have 
been  for  the  officers  of  Boise  City  had  it 
been  operating  under  the  general  laws  of  the 
state  as  a  second  class  city  at  the  time  it 
voted  to  adopt  the  commission  form  of  gov- 
ernment Under  the  provisions  of  section  1 
of  the  act,  there  are  only  two  kinds  of  cities 
that  can  become  Incorporated  under  the  com- 
mission government  act  The  first  Is  a  city 
of  the  second  class  as  the  same  had  been 
previously  known  under  the  general  laws  of 
the  state  (section  2170),  and  the  second  was 
a  city  operating  under  a  special  charter,  and 
each  of  these  cities,  the  one  recognized  and 
protected  by  the  Constitution  and  the  other 


organized  and  classified  by  the  general  laws 
of  the  state,  was  subject  to  the  classification 
applicable  to  both  under  the  Black  Law  that 
they  should  have  a  population  of  at  least  2,- 
500  before  they  could  enter  the  new  classifi- 
cation and  adopt  the  provisions  of  the  new 
government  act  See  State  v.  Tauslck,  64 
Wash.  69,  116  Pac.  651,  35  L.  E.  A.  (N.  S.) 
802. 

There  might  be  some  gdod  reason  for  the 
argument  of  counsel  for  appellant  that  there 
is  uncertainty  or  obscurity  In  the  act  as  to 
what  general  or  other  laws  aside  from  the 
commission  act  should  govern  such  cities  if 
It  were  not  for  the  fact  that  section  3  specifi- 
cally provides  that  no  provisions  of  a  special 
charter  shall  apply  after  a  special  charter 
city  has  adopted  the  new  organization.  If 
such  a  city  is  not  to  apply  any  of  the  provi- 
sions of  its  special '  charter,  then  It  Is  clear 
that  the  Legislature  intended  that  It  should 
apply  the  provisions  of  the  general  law  ap- 
plicable to  a  city  of  the  class  to  which  It 
did  belong  or  would  have  belonged  under  the 
general  laws.  KesslerV.  Fritchman,  119  Pac. 
699. 

[8]  3.  It  has  been  further  argued  that  the 
submission  of  the  question  to  the  electors  of 
Boise  City  was  not  in  conformity  with  the 
requirements  of  section  1,  art  12,  of  the  Con- 
stitution, wherein  It  Is  provided  that  cities 
and  towns  organized  prior  to  the  adoption  of 
the  Constitution  might  become  organized  un- 
der the  general  laws  when  a  "majority  of 
the  electors  at  a  general  election  shall  so 
determine  under  such  provisions  therefor  as 
may  be  made  by  the  Legislature."  Counsel 
argue  that  the  question  should  be  directly 
submitted  to  the  electors  as  to  whether  they 
will  suspend  or  surrender  the  special  charter 
of  such  city.  The  question  submitted  to  the 
electors  of  Boise  City  under  the  commission 
government  act  was  as  follows:  "Shall  the 
proposition  to  organize  the  city  of  Boise  un- 
der the  laws  of  the  eleventh  session  of  the 
Legislature  of  Idaho,  approved  March  IS, 
1911,  and  recorded  at  page  280,  the  session 
laws  of  said  eleventh  session,  be  adopted?" 
It  is  not  to  be  supposed  that  any  elector. 
voting  for  the  adoption  of  the  new  form  of 
government,  supposed  for  a  moment  that  the 
city  was  going  to  continue  under  the  special 
charter  If  the  new  form  of  government 
should  be  adopted.  The  question  would  at 
once  arise  in  the  mind  of  the  citizen  when 
he  came  to  voting  on  such  a  proposition  as 
to  whether  be  was  getting  something  better 
or  worse,  and  whether  he  should  vote  to  re- 
tain the  charter  or  would  favor  adoption  of 
the  new  form  of  government  It  should  be 
observed  that  the  Constitution  does  not  re- 
quire the  Legislature  to  submit  the  question 
in  any  particular  form,  nor  does  it  say  that 
the  vote  shall  be  on  the  question  of  abandon- 
ing the  charter,  but  It  Is  rather  on  the  ques- 
tion of  heooming  "organized  under  the  general 
laws,"  and  the  submission  of  the  question  la 
to  be  determined  by  the  Legislature  "under 
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snch  provisions  therefor  as  may  be  made  by 
the  Legislature." 

[I]  The  Black. Law  is  a  general,  and  not 
a  special,  law  and  applies  equally  to  all 
cities  of  the  state  having  the  required  popu- 
lation that  see  fit  to  adopt  Ita  proTlslons  by 
a  popular  vote. 

[II]  4.  It  is  lastly  argued  by  counsel  for 
appellant,  and  also  by  one  of  the  counsel 
who  appears  as  amicus  curite,  "that  the  so- 
caUed  Black  Law,  chapter  82,  of  the  laws  of 
1911,  is  in  flagrant  violation  of  the  provi- 
sions of  the  federal  Constitution  prohibiting 
the  passage  by  the  Legislature  of  any  law 
impairing  the  obligation  of  contracts."  Coun- 
sel who  appears  as  amicus  curiae  has  filed 
a  very  able  brief  setting  forth  in  detail  his 
obJectioDs  to  the  Black  Law  and  the  particu- 
lars wherein  he  thinks  it  impairs  the  obliga- 
tions of  the  city  in  regard  to  Its  bonded  in- 
debtedness. It  is  stipulated  that  the  city  at 
the  time  It  voted  to  adopt  the  commission 
form  of  government  was  indebted  and  that 
such  indebtedness  was  evidenced  by  its  cou- 
pon bonds.  It  is  doubtful  if  this  question 
can  be  proi)erly  raised  by  the  appellant  here- 
in, but,  notwithstanding  any  doubt  there  may 
be,  we  have  concluded  to  waive  any  consid- 
eration of  the  manner  and  form  in  which 
tbiB  pliase  of  the  question  has  been  presented 
and  deal  with  It  on  its  merits. 

The  vital  question  urged  is  that  under  the 
bonding  acts  special  provision  is  made  for 
the  levying  and  collection  of  an  annual  tax 
for  the  payment  of  Interest  and  raising  a 
sinking  fund  for  the  final  redemption  of  the 
bonds,  and  that  these  provisions  became  a 
part  of  the  contract  under  which  the  city 
sold  the  Itonds,  and  that  tifcy  are  impaired 
by  the  adoption  of  this  new  form  of  govern- 
ment for  the  reason  that  the  commission 
government  act  contains  no  provision  for 
levying  and  collecting  a  tax  to  meet  these  ob- 
ligations. It  is  further  argued  that  the  com- 
mission government  act  provides  a  method 
whereby  ail  ordinances  may  be  submitted  to 
a  popular  vote,  and  that,  although  the  city 
council  might  make  a  tax  levy  or  be  com- 
pelled by  the  courts  to  make  such  levy,  still 
the  people  might  refuse  to  cast  a  favorable 
vote  and  there  would  be  no  method  whereby 
a  levy  could  be  enforced  and  a  tax  could  be 
raised  to  meet  these  obligations. 

There  are  several  reasons  which  to  our 
minds  satisfactorily  answer  these  conten- 
tions. In  the  first  place  it  Is  a  well-settled 
rule  In  this  country  that  these  municipal 
l>ond  Issues  create  contract  obligations  and 
oonstltnte  a  contract  between  the  municipal 
corporation  and  the  purchaser  of  the  bonds, 

[11]  It  Is  equally  true  that  the  remedies 
given  by  law  for  the  enforcement  of  these 
contracts  and  the  laying  and  collection  of 
taxes  to  meet  such  obligations  cannot  be  al- 
tered or  diminished  so  as  to  impair  the  sub- 
stantial rights  or  interests  of  the  holder  of 
such  obligations.  Yon  HofTnian  v.  City  of 
Qnincy,  4  WaU.  S36,  18  L.  Ed.  403.     See 


notes  and  citations,  6  notes  to  V.  S.  Bep. 
632,  and  note  page  706,  1  Supp.  Notes  U.  & 
Rep.  It  therefore  the  act  here  in  question 
attempts  to  repeal  the  remedy  given  the 
bondholder  by  the  ordinances  which  author- 
ized the  issuance  of  the  bonds  and  provided 
for  the  levy  and  collection  of  a  tax  and  does 
not  give  to  the  bondholder  instead  thereof  a 
substantial,  equivalent  remedy,  the  act  would 
in  so  far  be  unconstitutional  and  void. 
When  we  turn  to  the  act  Itself,  however,  we 
find  that  it  was  clearly  not  the  intention  of 
the  Legislature  to  in  any  way  alter  or  im- 
pair the  obligation  of  the  city  in  this  re- 
spect, but  rather  to  continue  those  obliga- 
tions in  full  force  and  effect.  We  find  in 
section  3  of  the  act  the  following  provision : 
"All  rights  and  property  of  every  descrip- 
tion which  are  vested  in  any  such  city  under 
its  former  organization  shall  vest  in  the 
same  under  the  organization  herein  contem- 
plated, and  no  right  or  liability,  either  in 
favor  of  or  against  it,  existing  at  the  time, 
and  no  suit  or  prosecution  of  any  kind  shall 
be  affected  by  such  change,  and  such  city 
*  *  *  shall  be  subject  to  all  the  duties, 
obligations,  liabilities  and  limitations  now  or 
hereafter  imposed  upon  such  municipal  cor- 
porations by  the  Constitution,"  etc.  It  la 
also  provided  by  section  3  that  all  existing 
ordinances  shall  remain  in  force  under  the 
new  government  until  altered  or  repealed. 
It  is  therefore  clear  that  so  far  no  attempt 
has  been  made  to  Impair  or  repudiate  the 
obligations  created  by  Boise  City.  Under 
the  foregoing  provision,  we  think  the  bond- 
holders have  the  same  rights  and  remedies 
that  they  have  always  had  for  the  collection 
of  their  bonds,  and  tliat  the  commission  gov- 
ernment act  was  never  intended  to  In  any 
way  alter,  change,  or  impair  those  obliga- 
tions. 

[12]  Now  let  us  answer  the  contention 
made  with  reference  to  the  referendum  sal>- 
mission  of  a  tax  levy  ordinance.  An  ex- 
amination of  the  different  provisions  of  the 
statute  as  embodied  in  sections  25,  26,  and 
74  convinces  us  that  it  was  the  intention  of 
the  Legislature  to  exclude  "ordinances  mak- 
ing the  annual  tax  levy  and  appropriations" 
from  the  operation  of  the  referendum  pro- 
vision. Section  74,  p.  SIS,  1911  Sess.  Laws. 
Section  25  provides  for  the  submission  of  any 
ordinance  to  a  vote  of  the  people,  provided 
a  proper  petition  therefor  is  filed  .with  the 
clerk  "prior  to  the  date  when  any  ordinance 
shall  take  efTect" ;  and  section  26  provides 
that  the  council  of  its  own  motion  may  sub- 
mit any  proposed  ordinance  or  measure  to  a 
vote  of  the  people  in  the  same  manner  and 
with  the  same  force  and  effect  as  a  question 
is  submitted  on  petition.  When  we  turn  to 
section  74  prescribing  when  ordinances  #hal) 
go  into  effect,  we  find  the  following:  "Or- 
dinances making  the  annual  tax  levy  and 
appropriations  shall  take  effect  immediately 
upon   their   passage.     Ordinances   granting 
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franchises  of  any  kliid  shall  take  effect  not 
less  than  SO  days  after  their  passage  and 
approval.  All  other  ordinances  enacted  by 
the  council  shall  take  effect  not  less  than 
ten  days  after  the  date  of  their  passage," 
etc.  As  above  noted,  section  25  requires  a 
referendum  petition  to  be  filed  with  the 
clerk  Jtefore  the  date  when  the  ordinance 
shall  take  effect.  It  Is  therefore  clear  that 
It  could  not  have  been  the  intention  of  the 
Legislature  that  ordinances  making  the  an- 
nual tax  levy  and  appropriations  should  be 
submitted  to  a  referendum  vote.  No  pos- 
sible method  Is  provided  for  securing  a  peti- 
tion touching  such  an  ordinance  until  after 
it  would  be  in  effect.  It  seems  to  us  that  It 
must  have  been  the  Intention  of  the  lawmak- 
ers that  ordinances  malung  the  annual  tax 
levies  and  appropriations  should  not  be  sub- 
mitted to  a  referendum  vote.  On  the  other 
hand,  the  people  are  given  a  certain  length 
of  time  in  which  to  procure  petitions  with 
reference  to  all  other  ordinances,  namely, 
at  least  30  days  for  ordinances  granting 
franchises  and  at  least  10  days  for  all  other 
ordinances.  No  sufilclent  or  valid  objection 
has  been  called  to  our  attention  to  Justify 
us  in  holding  the  act  in  question  Invalid  or 
unconstitutional. 

It  follows  that  the  Judgment  should  be  af- 
firmed, and  it  Is  so  ordered.  Costa  awarded 
In  favor  of  respondent. 

STEWART,  C.  J.,  concurs. 

SULLIVAN,  X  I  am  unable  to  concur  in 
the  conclusion  reached  by  the  majority  of 
the  court.  I  concede  that  the  act  known  as 
the  Black  Law  was  passed  by  both  Houses 
of  the  Legislature  in  substantial  compliance 
with  the  provisions  of  the  Constitution  in 
regard  to  what  the  Journals  of  the  two 
Houses  must  contain,  but  that  admission 
alone  does  not  go  to  the  constitutionality  of 
the  provisions  of  the  act  Itself;  It  only 
goes  to  the  constitutionality  of  the-  passage 
of  the  act  In  Kessler  v.  Frltchman,  119 
Pac.  692,  the  majority  of  this  court  held  un- 
der the  provisions  of  section  2  of  the  Black 
Law,  whereby  the  mayor  Is  required  upon 
petition  to  submit  the  question  of  organizing 
as  a  city  under  said  act  to  the  electors  at 
a  "special  election,"  that  the  "special  elec- 
tion" there  referred  to  means  the  same  as 
the  term  ."general  election"  as  used  in  section 
1  of  article  12  of  the  Constitution,  which 
section  requires  that  a  change  In  the  form 
of  municipal  government,  if  made,  must  be 
made  at  a  general  election.  Construing  the 
words  "special  election"  to  mean  "general 
election"  was  the  first  step  by  the  court  in 
construing  away  the  clear  meaning  of  said 
act,  .and  further  Judicial  legislation,  as  I 
view  It,  is  now  indulged  In  by  the  majority 
opinion  In  order  to  sustain  the  constitution- 
ality of  said  law. 
.    1.  It  is  provided  by  said  section  1,  art  12, 


of  the  Constitution,  that  "the  Leglrfature 
shall  provide  by  general  laws  for  the  Incor- 
poration, organization  and  -classification  of 
the  cities  and  towns  In  proportion  to  the 
population"  and  In  compliance  with  said 
provision.  The  Legislature  has  classified 
municipalities  into  villages,  cities  of  the  sec- 
ond class,  and  cities  under  special  charter. 
It  was  the  evident  intention  to  provide  a 
fourth  classification  under  the  Black  Law. 

The  third  section  of  the  Black  Law  pro- 
vides: "All  general  laws  of  the  state  of  Ida- 
ho governing  or  pertaining  to  such  cities  and 
not  Inconsistent  with  the  provisions  of  this 
act,  shall  apply  to  and  govern  cities  organ- 
ized under  this  act."  It  is  conceded  that 
there  were  no  general  laws  of  the  state  of 
Idaho  governing  or  pertaining  to  Boise  City 
at  the  time  of  the  enactment  of  the  Black 
Law  except  section  2239,  Rev.  Codes,  which 
provides  that  city  councils,  etc,  of  cities, 
towns,  and  villages  theretofore  incorporated 
under  special  or  general  laws,  or  thereafter 
Incorporated,  are  vested  with  authority  and 
power  to  regulate  or  suppress  and  prohibit 
certain  criminal  acts.  Boise  City  was  or- 
ganized and  governed  by  a  special  charter, 
which  charter  could  not  be  amended  or 
changed  by  general  law.  And  It  is  esi)eclally 
provided  In  said  section  3  of  the  Black  Law 
"that  no  provisions  of  any  special  charter 
or  other  special  act  or  law  which  anv  such 
city  may  be  operating  under  at  the  time  of 
Its  becoming  organIz,ed  under  this  act  shall 
thereafter  be  applicable  to  such  city  while  It 
Is  operating  under  the  provisions  of  this 
act."  It  thus  clearly  appears  that.  If  Boise 
City  attempts  to  organize  under  the  provi- 
sions of  said  Black  Law,  It  would  have  only 
the  powers  granted  by  said  section  2239  and 
the  powers  granted  by  the  provisions  of  the 
Black  Law,  for  under  the  provisions  of  said 
section  3,  as  above  quoted,  only  the  general 
laws  "governing  or  pertaining"  to  Boise  City 
and  not  inconsistent  with  the  Black  Law  are 
made  applicable  to  Boise  City  after  Its  or- 
ganization under  the  Black  Law.  Section  11 
of  said  Black  Law  provides  that  "the  coun- 
cil shall'  have  and  possess,  and  the  mayor 
and  council  and  its  members  shall  exercise 
all  executive,  legislative  and  Judicial  power 
and  duties  now  had,  possessed  and  exercised 
by  the  mayor,  city  council,  board  of  public 
works,  board  of  library  trustees,  and  other 
executive  and  administrative  ofllcers  in  cit- 
ies, except  as  hereinafter  provided."  And  It 
Is  thereinafter  provided  that  no  provisions  of 
any  special  charter  or  other  special  act  or 
law  has  any  application  whatever  to  a  city 
after  It  Is  organized  under  the  Black  Law. 
Therefore  the  mayor  and  council  of  Boise 
City  would  have  no  powers  or  duties  Impos- 
ed by  the  charter  and  only  have  such  pow- 
ers and  duties  as  are  Imposed  by  the  Black 
Law.  It  appears  from  the  conflicting  iwovl- 
slons  of  the  Black  Law  and  its  incongruities 
that  It  was  hastily  and  carelessly  drawn  and 
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will  require  legislation  by  tMs  conrt  to  make 
it  effective. 

It  will  t>e  otmerred,  by  the  adoption  of  tbe 
Blacic  Law,  Boise  City  would  be  deprived  of 
the  rights  and  powers  now  exercised  under 
its  special  charter  and  essential  to  the  main- 
tenance of  municipal  government  as  no 
rights  and  powers  other  than  as  above  men- 
tioned are  conferred  by  said  act  upon  Boise 
City  for  the  reason  that  no  general  laws  are 
applicable  thereto.  The  Black  Law  was  not 
Intended  of  itself  to  b^  a  complete  law  for 
mnnicipal  government,  but  had  to  be  supple- 
mented by  the  general  laws  by  which  the 
city  adopting  It  was  governed.  Boise  City 
was  not  under  tbe  general  laws  and  was  not 
a  city  of  the  second  class,  and  under  the 
law  it  could  not  become  such  as  it  liad  a 
population  of  more  than  15,000.  It  Is  con- 
ceded by  the  majority  of  the  court  tliat  the 
general  laws  of  the  state  do  not  provide  for 
the  organization  of  any  cities  that  have  a 
population  exceeding  15,000,  but  they  hold 
that.  If  a  dty  organized  under  tbe  general 
laws  continues  to  grow  and  acquire  a  popu- 
lation of  more  than  15,000,  It  still  operates 
under  tbe  general  laws  provided  for  cities 
of  the  second  class.  I  concede  that,  but  It 
must  be  remembered  that  Boise  City  was 
never  nnder  the  general  laws  and  that  It  has 
grown  to  a  city  of  perhaps  25,000  inhabit- 
ants onder  Its  special  charter.  That  being 
true.  It  could  not  now  organize  under  the 
general  law  because,  as  I  view  It,  no  city 
that  has  a  population  to  exceed  15.000  can 
organize  nnder  the  general  laws.  When  It 
adopted  the  Black  Law,  there  were  no  gen- 
eral laws  governing  or  pertaining  to  Boise 
City,  and  only  such  general  laws  as  govern 
and  pertain  to  the  city  at  the  time  it  adopts 
the  Black  Law  are  applicable  to  such  city 
under  section  3  of  said  act 

I  think  the  majority  of  the  court  evades 
tbe  real  facts  of  this  case  when  It  suggests 
that  a  city  organized  under  the  general  laws, 
when  It  acquired  a  population  of  more  than 
15,000,  would  not  be  disorganized  but  would 
continue.  I  concede  that  proposition,  but 
deny  that  Boise  City  could  have  become  or- 
ganized under  tbe  general  law  after  it  had 
a  population  of  more  than  15,000,  and  the 
very  fact  that  the  Legislature  has  neglected 
and  failed  to  provide  general  laws  for  the 
governing  of  cities  of  more  than  15,000  in- 
habitants does  not  Justify  the  court  In  ex- 
tending the  provisions  of  the  general  law  for 
the  government  of  cities  of  the  second  class 
beyond  what  was  intended  by  the  Legislature 
and  thus  Judicially  enacting  laws  for  the 
government  of  such  cities.  After  Boise  City 
adopted  the  commission  form  of  government, 
it  had  no  power  under  Its  charter  whatever, 
and,  quoting  from  section  3  of  the  Black 
Law,  "all  general  laws  of  the  state  of  Idaho 
governing  or  pertaining  to  such  cities  (that 
is,  cities  adopting  the  Black  Law),  and  not 
Inconsistent  with  the  provisions  of  this  act, 


shall  apply  to  and  govern  cities  organized 
under  this  act.",  Boise  City  was  not  brought 
under  the  general  laws  by  the  adoption  of 
the  Black  Law  for  the  reason  that  it  was  in 
no  manner  governed  by  the  general  laws. 
That  being  true,  this  court  must  legislate  in 
order  to  bring  Boise  City  under  the  provi- 
sions of  tbe  general  laws. 

The  main  object  or  purpose  of  the  Black 
Law  was  to  make  all  of  the  powers  of  the 
city  council  subject  at  all  times  to  popular 
referendum.  It  was  to  place  the  mayor  and 
common  council  In  a  position  so  that  they 
conld  not  pass  an  ordinance  and  make  it 
efTective  without  referring  it  to  a  vote  of  the 
people  provided  tbe  people  so  desired.  It 
provides  for  both  the  initiative  and  referen- 
dum. 

2.  The  next  point  Is,  Does  the  Black  Law 
Impair  the  obligation  of  contracts,  and  for 
that  reason  is  it  repugnant  to  the  provisions 
of  section  10,  art  1,  of  the  federal  Consti- 
tution, which  provides,  among  other  things, 
that  no  state  shall  pass  any  law  impairing 
the  obligation  of  contracts?  The  majority 
of  the  court  holds  that  the  Black  Law  does 
not  Impair  the  obligation  of  contracts,  It  is 
admitted  that  Boise  City  has  a  large  amount 
of  Indebtedness  Incurred  under  the  provi- 
sions of  its  charter,  and  the  charter  provides 
adequate  means  whereby  the  levying  and 
collecting  of  taxes  to  pay  the  Interest  and 
principal  of  such  bonds  was  a  duty  imposed 
on  the  city  council  and  was  a  duty  that  the 
council  could  be  compelled  by  mandamus  to 
perform.  Subdivision  10  of  section  50  of 
said  charter  provides  that  the  proper  officers 
of  said  city  must  continue  to  assess  and  col- 
lect on  all  taxable  property  within  the  lim- 
its thereof  the  necessary  taxes  to  pay  said 
bonds  and  Interest  as  the  same  become  due. 

It  is  a  well-settled  rule  and  clearly  stated 
In  Von  Hoffman  v.  City  of  Qulncy,  4  Wall. 
535,  18  L.  Ed.  403.  as  follows:  "Wtere  a 
statute  has  authorized  a  municipal  corpora- 
tion to  Issue  bonds  and  to  exercise  the  pow- 
er of  local  taxation  in  order  to  pay  them, 
ind  i)ersons  have  bought  and  paid  value  for 
bonds  Issued  accordingly,  the  power  of  taxa- 
tion thus  given  is  a  contract  within  the 
meaning  of  the  Constitution  and  cannot  be 
withdrawn  until  the  contract  is  satisfied. 
Tbe  state  and  the  corporation  in  such  a  case 
are  equally  bound."  There  is  no  conflict  of 
authority  upon  this  point. 

Under  the  uniform  decisions  of  the  Su- 
preme Court  of  the  United  States,  statutory 
provisions  may  constitute  a  contract  between 
the  city  and  its  bondholders  Incapable  of 
Impairment  at  the  hands  of  the  Legislature. 
Under  the  provisions  of  the  Boise  City  char- 
ter, the  contract  rights  of  the  bondholders 
were  clear,  specific,  and  adequate.  If  the 
mayor  and  common  council  failed  to  levy 
the  necessary  taxes,  they  could  be  compelled 
by  mandamus  to  do  so.  The  city  having  bor- 
rowed money  and  issued  its  bonds,  tbe  Leg- 
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Islature  bad  no  power  to  change  the  situa- 1 
tton  between  the  debtor  and  creditor  with- 
out at  the  same  time  preserving  in  some  way 
the  rights  of  tbe  contracting  I)artie8  to  en- 
force such  contracts.  The  Legislature  might, 
if  it  chose,  change  tbe  form  of  goTemmeut 
of  Boise  City.  It  might  abolish  the  office  of 
'  mayor  and  council,  but  if  it  did  that  it  must 
vest  in  some  other  officers  the  duty  of  levy- 
ing the  necessary  taxes,  and  this  duty  must 
continue  to  be  a  duty  or  legal  obligation, 
one  whose  performance  could  be  enforced  in 
tbe  courts  until  the  contracts  of  the,  city 
were  compiled  with.  But  it  could  not  make 
the  levying  of  the  required  taxes  depend  up- 
on tbe  hazard  of  a  popular  vote,  and,  if  an 
attempt  were  made  to  make-  it  depend  upon 
a  popular  vote,  such  act  would  be  absolutely 
null  and  void. 

The  Illinois  Legislature  attempted  in  the 
case  of  Von  Hoffman  y.  City  of  Quincy, 
supra,  to  change  the  method  of  levying  suf- 
ficient taxes  for  tbe  payment  of  tiie  city's 
bonded  indebtedness  without  substituting 
therefor  a  remedy  as  efficient  as  the  law  pro- 
vided when  the  bonds  were  issued,  and  that 
act  was  held  by  the  Supreme  Court  of  the 
United  States  to  be  absolutely  void. 

While  tbe  Black  Law  provides  for  a  mayor 
and  council,  it  does  not  charge  tbe  council 
with  the  duty  of  levying  taxes  to  meet  the 
bonded  indebtedness  or  any  indebtedness. 
Tbe  majority  opinion  quotes  from  section  3 
of  the  Black  Law  whereby  it  is  provided 
that  all  rights  and  property  of  every  de- 
scription which  are  vested  In  any  city  under 
its  former  organization  shall  vest  in  tbe 
same  under  the  organization  contemplated 
by  said  act,  and  that  such  new  organization 
"shall  have  and  exercise  all  powers,  func- 
tions, rights  and  privileges  now  or  hereafter 
given  or  granted  it  and  shall  be  subject  to 
all  the  duties,  obligations,  liabilities  and  lim- 
itations now  or  hereafter  imposed  upon  such 
municipal  corporation."  etc.  It  cannot  be 
claimed  that  any  provisions  of  the  special 
charter  for  levying  and  collecting  taxes  re- 
mained in  force  after  tbe  adoption  of  tbe 
Black  Law.  The  provisions  of  said  section 
8  absolutely  extinguish  the  special  charter 
In  the  following  language:  "Provided,  that 
no  provisions  of  any  special  charter  or  other 
special  act  or  law  which  any  such  city  may 
be  operating  under  at  tbe  time  of  its  be- 
coming organized  under  this  act,  shall  there- 
after be  applicable  to  such  city  while  it 
la  operating  under  the  provisions  of  this 
act."  The  Black  Law  nowhere  contains  any 
provisions  requiring  the  coundlmen  or  any 
other  officer  to  levy  any  tax  to  meet  tbe 
requirements  of  the  existing  bond  issues. 
If  tbe  general  laws  of  the  state  governing 
second-class  cities  stood  alone,  they  Impose 
upon  tbe  municipal  officers  a  lawful  duty  in 
respect  to  levying  taxes  to  pay  tbe  indebt- 
edness of  the  city,  substantially  equivalent 
to  that  imposed  by  the  special  charter.  But 
tbe  general  laws  do  not  stand  alone.     By 


the  Black  Law  they  have  been  adopted  only 
In  so  far  as  they  are  "not  inconsistent  with 
the  provisions  of  tbls  act"  See  section  3. 
Under  tbe  general  law  and  under  the  special 
charter  there  was  an  imperative  duty  im- 
posed on  the  proper  officers  to  levy  taxes 
for  the  purpose  of  paying  the  bonded  In- 
debtedness. Those  officers  had  no  alterna- 
tive in  the  matter,  and,  as  above  stated,  if 
they  refused  to  do  so  they  could  be  com- 
pelled by  mandamus.  The  Black  Law,  how- 
ever, annihilates  this  legal  obligation  so  far 
as  its  practical  availability  to  the  creditor  is 
concerned,  as  it  puts  the  decision  as  to 
whether  or  not  taxes  shall  be  levied  in  tbe 
hands  of  the  voters  of  the  city;  in  other 
words,  tbe  question  as  to  whether  or  not  tbe 
contract  obligations  of  tbe  dty  shall  be  met 
may.  In  strict  accordance  with  tbe  provisions 
of  tbe  Black  Law,  be  determined  by  tbe  le- 
gal voters  of  tbe  city  who  cannot  by  any 
known  process  of  law  be  compelled  to  vote  in 
favor  of  levying  the  tax.  But  It  has  been  sug- 
gested that  you  could  trust  tbe  people  to  do 
this;  that  they  are  honest  Conceding  it, 
that  is  not  the  question  here.  The  bond- 
bolder  had  the  right  to  an  adequate  remedy 
not  dependent  upon  the  will  or  wish  of  tbe 
voter — a  remedy  as  adequate  and  effective 
as  he  had  when  the  bonds  were  Issued  un- 
der tbe  special  charter.  There  is  no  ques- 
tion as  to  tbe  electors'  honesty  Involved  here. 
The  power  and  duty  of  the  council  under  tbe 
Black  Law  in  regard  to  the  levying  of  taxes 
is  only  such  power  and  duty  as  tbe  voters  of 
tbe  city  choose  at  any  time  to  leave  in 
their  hands.  This  remarkable  situation  is 
caused  by  tbe  loose,  sweeping  provisions  in 
which  the  Legislature  embodied  what  Is 
known  as  the  "initiative  and  referendum" 
in  said  act 

Section  25  of  the  act  provides  as  follovre: 
"If,  prior  to  the  date  when  any  ordinance 
shall  take  effect,  a  petition,  which  petition, 
and  its  requirements  Shall  be  substantially 
as  required  by  tbe  provisions  of  section  17 
of  this  act  with  the  necessary  changes  made 
therein  to  meet  the  needs  of  this  section, 
signed  by  qualified  electors  equal  In  number 
to  twenty-five  (25)  p'er  centum  of  the  entire 

>te  cast  for  mayor  at  the  last  preceding 
general  municipal  election,  shall  be  filed 
with  the  clerk  protesting  against  the  enact- 
ment of  such  ordinance,  it  shall,  by  the  filing 
of  such  petition,  be  suspended  from  taking 
effect  *  •  •  Thereupon  tbe  council  shall 
Immediately  reconsider  such  ordinance,  and, 
if  it  do  not  entirely  repeal  the  same,  shall 
submit  it  to  popular  vote  at  the  next  munic- 
ipal election,  the  council,  In  its  discretion, 
may  call  a  special  election  for  that  purpose; 
and  such  ordinance  shall  not  take  effect  un- 
less the  majority  of  the  qualified  electors 
voting  thereon  at  such  election  shall  vote  In 
favor  thereof."  Tbls  section  also  emphasizes 
the  carelessness  with  which  said  act  wa« 
drawn.  It  provides  that  the  petition  referred 
to  therein  shall  be  substantially  as  required 
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by  the  provisions  of  section  17  of  said  act. 
Taming  to  section  17  we  find  that  It  does 
not  refer  to  petitions  at  all  but  provides  for 
the  general  and  special  meetings  of  the  coun- 
cil and  the  time  for  holding  the  s&me,  and 
contains  nothing  in  regard  to  petitions. 

It  is  evident.  In  case  the  council  levies  a 
tax  to  meet  the  requirements  of  any  bond  is- 
sues, their  action  may  nevertheless,  in  strict 
observance  of  the  forms  of  law,  be  reviewed 
by  the  people  at  large,  and,  if  for  any  reason 
whatever  the  people  choose  to  vote  against 
the  levying  of  sucE  tax,  then  the  levy  could 
not  take  effect.  Suppose  a  proposed  ordi- 
nance was  sought  to  be  enacted  by  the  in- 
itiative as  provided  by  section  24  of  said 
act  providing  that  no  tax  be  levied  for  the 
year  1913  for  the  payment  of  the  Interest 
on  said  bonded  Indebtedness.  Under  the 
Black  Law  It  would  be  the  duty  of  the  coun- 
cil to  pass  It  or  submit  It  to  the  electors  for 
passage  as  there  are  no  exceptions  to  the 
enactment  of  ordinances  under  the  initiative. 
After  the  people  had  enacted  such  an  ordi- 
nance the  councU  would  not  dare,  nor  would 
they  have  any  authority,  to  repeal  It  by  en- 
acting an  ordinance  levying  such  tax.  If 
they  undertook  to  do  so,  they  no  doubt  would 
be  recalled.  In  that  case  the  remedy  of 
mandamnB  or  any  other  remedy  would  not  be 
an  adequate  remedy  to  the  bondholder. 

But  it  is  contended  that  section  74  of  the 
Black  ILaw  provides  that  "ordinances  making 
the  annual  tax  levy  and  appropriations  shall 
take  effect  Immediately  upon  their  passage," 
and  It  is  urged  that  when  they  take  effect 
it  is  too  late  to  refer  them  to  a  vote  of  the 
people.  Conceding  that  there  are  various 
ways  by  which  the  provisions  of  said  section 
might  or  could  be  evaded,  first,  it  is  not  re- 
quired by  law  that  a  tax  levy  to  meet  the 
requirements  of  a  bond  issue  shall  be  a  part 
of  the  "annual  tax  levy"  and  the  council 
might.  If  it  chose,  make  such  levy  at  a  sep- 
arate and  different  meeting.  And  again: 
Section  26  of  said  act  provides  that  "the 
council,  of  its  own  motion,  may  submit  to 
popular  vote,  for  adoption  or  rejection,  at 
any  election  any  proposed  ordinance  or  meas- 
nre  (no  exception)  In  the  same  manner  and 
with  the  same  force  and  effect  as  provided  in 
this  act  for  their  submission  on  petition." 
That  section  places  It  in  the  hands  of  the 
council  of  Its  own  motion  to  submit  to  pop- 
ular vote  "any  proposed  ordinance  or  meas- 
ure" in  the  same  manner  and  with  the  same 
force  and  effect  as  provided  in  said  act  for 
their  submission  on  petition.  Supposing  the 
council  should  submit  the  ordinance  for  the 
purpose  of  levying  a  tax  to  pay  the  indebt- 
edness of  the  city  to  ft  vote  of  the  people, 
they  would  be  bound  by  the  vote  of  the  peo- 
ple nndw  the  provisions  of  siaid  law.  But 
the  majority  of  the  court  has  really  read 
Into  said  section  after  the  words  "any  pro- 
posed ordinance"  the  words  "except  ordi- 
nances whereby  taxes  are  levied  to  meet  con- 


tract obligations,"  and  I  think  that  la  the 
clearest  judicial  legislation. 

When  tnls  law  was  submitted  to  the  people 
of  Boise  City  for  adoption  or  rejection,  the 
whole  law  was  submitted,  and  the  history 
of  that  election  shows  that  one  of  the  main 
Inducing  causes  of  its  adoption  as  proclaimed 
by  its  advocates  was  that  under  this  law 
the  sole  power  of  legislation  and  of  conduct- 
ing the  city's  business  would  be  vested  in 
the  people  of  the  city.  And  no  doubt  many 
of  the  people  believed  from  the  statements 
made  that  If  the  Black  Law  were  adopted  an 
opportunity  would  be  given  to  abrogate  or 
repudiate  certain  contracts,  such  as  the  light- 
ing contract  which  had  been  recently  entered 
Into  by  the  state  and  of  which  some  people 
did  not  approve. 

Under  the  Boise  City  charter,  the  Legis- 
lature had  provided  for  a  mayor  and  com-, 
mon  council,  always  amenable  to  the  pro- 
cess of  mandamus.  This  was  the  remedy 
and  a  part  of  the  contract  on  which  the 
bondholders  and  creditors  of  the  municipali- 
ty relied.'  In  its  place,  under  the  Black  Law, 
no  officer  is  amenable  in  any  practical  way 
to  the  process  of  mandamus  so  far  as  the 
passage  of  ordinances  are  concerned,  but  the 
ultimate  power  over  all  ordinances  and  other 
measures  is  vested  in  the  decision  of  the 
electors  of  the  dty.  The  only  power  vested 
in  the  council  is  such  power  as  the  people 
choose  to  leave  with  it.  The  creditors  of 
the  city  had  a  contract  they  could  enforce 
in  the  courts  under  the  charter,  but  under 
the  provisions  of  the  Black  Law  the  enact- 
ment of  ordinances  levying  taxes  for  the 
purpose  of  paying  the  Indebtedness  may  be 
left  to  a  vote  of  the  people,  in  case  the  coun- 
cil desire  to  leave  it  with  the  people  or  In 
case  the  i)eople  desire  to  vote  upon  It  Under 
such  a  condition,  what  becomes  of  the  contract 
right  of  the  bondholders?  It  is  a  mere  hope 
or  expectation  that  the  people  will  never 
vote  to  repudiate  its  municipal  obligations. 
The  bondholders  had  an  adequate  remedy 
under  the  provisions  of  the  special  charter, 
and  any  act  of  the  Legislature  that  deprives 
them  of  that  right  is  unconstitutional  and 
void. 

The  court  in  Von  Hoffman  v.  City  of  Quln- 
cy,  supra,  said:  "When  the  bonds  In  ques- 
tion were  issued,  there  were  laws  In  force, 
which  authorized  and  required  the  collection 
of  taxes  sufficient  in  amount  to  meet  the 
Interest  as  it  accrued  from  time  to  time  upon 
the  entire  debt  But  for  the  act  of  the  14th 
of  February,  1863  [Pi-iv.  Lavvjs  (111.)  1863,  p. 
nz\,  there  would  be  no  difficulty  In  enforc- 
ing them.  The  amount  permitted  to  be  col- 
lected by  that  act  will  be  Insufficient.  •  •  • 
A  right  without  a  remedy  is  as  if  it  were 
not  For  every  beneficial  purpose  it  may  be 
said  not  to  exist.  It  is  well  settled  that  a 
state  may  disable  Itself  by  contract  from 
exercising  its  taxing'  power  in  particular 
cases.    It  is  equally  clear  that,  where  a  state 
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has  authorized  a  tnunldpal  corporation  to 
contract  and  to  exercise  the  power  of  local 
taxation  to  the  extent  necessary  to  meet  Its 
engagements,  the  power  thus  given  cannot 
be  withdrawn  until  the  contract  is  satisfied. 
*  *  ♦  A  different  result  would  leave  noth- 
ing of  the  contract  but  an  abstract  right  of 
no  practical  value,  and  render  the  protection 
of  the  Constitution  a  shadow  and  a  delu- 
sion." 

In  the  state  of  Louisiana,  after  an  obliga- 
tion had  been  incurred,  a  statute  was  passed 
forbidding,  among  other  things,  the  issuance 
of  a  writ  of  mandate  to  enforce  the  tax  levy 
for  Its  payment,  and  in  the  case  of  tiouisiana 
V.  Pllsbury,  Mayor,  105  U.  S.  278,  26  L.  Ed. 
1090,  the  court  said:  "When  the  contract 
was  made,  the  writ  (of  mandamus)  was  the 
usual  and  the  only  effective  means  to  compel 
the  city  authorities  to  do  their  duty  in  the 
premises  in  case  of  their  failure  to  provide 
in  other  ways  the  required  funds.  There 
was  no  other  complete  and  adequate  remedy. 
The  only  ground  on  which  a  change  of  reme- 
dy existing  when  a  contract  was  -made  is 
permissible  without  Impairment  of  the  con- 
tract is  that  a  new  and  adequate  and  effica- 
cious remedy  be  substituted  for  that  which  is 
superseded.  Here  no  remedy  whatever  is 
substituted  for  that  of  mandamus." 

In  the  case  at  bar  the  Legislature  has  un- 
dertaken to  do  indirectly  what  it  could  not 
do  directly.  They  have  made  the  writ  of 
mandamus  ineffective  by  reason  of  authoriz- 
ing the  question  as  to  whether  a  tax  levy 
shall  be  made  to  be  submitted  to  the  electors 
of  the  city,  and  abolishes  the  writ  of  manda- 
mus as  effectively  as  though  It  had  done  so 
In  express  words.  The  writ  of  mandate 
would  be  of  no  avail  against  the  voters  of 
the  city,  and  there  Is  no  way  of  preserving 
the  contract  obligations  referred  to  except  by 
judicially  repealing  a  part  of  the  act  in 
question. 

In  the  last-cited  case  the  court  said. 
"When  the  bonds  were  issued  and  taken  by 
the  creditors,  a  contract  was  consummated 
between  them  and  the  city  as  fully  as  if  all 
the  provisions  had  been  embodied  as  express 
stipulations  In  tbe  most  formal  instrument 
signed  by  the  parties.  On  the  one  hand  the 
creditors  surrendered  their  debts  against  the 
former  municipalities,  and  on  the  other 
band,  in  consideration  of  the  surrender,  the 
city  gave  to  them  its  bonds  which  carried  the 
pledge  of  an  annual  tax  of  a  specifled  amount 
for  tbe  payment  of  the  interest  on  them  and 
ultimately  of  the  principal.  The  annual  tax 
was  the  security  offered  to  the  creditors,  and 
it  could  not  be  afterwards  severed  from  the 
contract  without  violating  its  stipulations 
any  more  than  a  mortgage  executed  as  se- 
curity for  a  note  given  for  a  loan  could  be 
subsequently  repudiated  as  forming  no  part 
of  the  transaction.  Nearly  all  legislative 
contracts  are  made  In  a  similar  way.  The 
law  authorizes  certain  bonds  to  be  issued  or 


certain  work  to  be  done  upon  specified  con- 
ditions. When  these  are  accepted,  a  contract 
Is  entered  into  imposing  the  duties  and  creat- 
ing the  liabilities  of  the  most  carefully 
drawn  instrument  embodying  the  provisions." 

In  Mobile  v.  Watson,  116  U.  S.  289,  6  Sup. 
Gt  398,  29  L.  Ed.  620,  the  Supreme  Court  of 
the  United  States  said:  "The  remedies  for 
the  enforcement  of  such  obligations  assumed 
by  a  municipal  corporation,  which  existed 
when  the  contract  was  made,  must  be  left 
unimpaired  by  the  Legislature,  or,  if  they 
are  changed,  a  substantial  equivalent  must 
be  provided." 

It  requires  no  argument  to  show  that  the 
value  of  a  contract  is  manifestly  impaired 
when  Its  payment  cannot  be  enforced  in  a 
court.  What  would  be  the  effect  on  negoti- 
able paper  if  it  were  left  by  law  to  the  pay- 
or to  vote  whether  be  would  pay  his  obliga- 
tion or  not?  This  is  no  reflection  on  the 
honesty  of  anybody,  but  it  Is  simply  a  ques- 
tion of  obligation  of  contracts  and  their  en- 
forcement in  the  courts,  if  necessary. 

Quoting  further  from  Von  Hoffman  v.  City 
of  Quincy,  supra,  the  court  said:  "Nothing 
can  be  more  material  to  the  obligation  than 
the  means  of  enforcement.  Without  the  rem- 
edy the  contract  may,  indeed,  in  the  sense  of 
the  law,  be  said  not  to  exist,  and  its  obliga- 
tion to  fall  within  tbe  class  of  those  moral 
and  social  duties  which  depend  for  their  ful- 
fillment wholly  upon  the  will  of  the  Individu- 
al. The  ideas  of  validity  and  remedy  are 
inseparable,  and  both  are  parts  of  the  obli- 
gation which  is  guaranteed  by  the  Constitu- 
tion against  invasion." 

It  was  held  in  People  v.  Bond,  10  Cal.  563, 
that  a  creditor  lias  a  right  to  the  substance 
of  the  contract  as  he  made  it.  It  is  his  priv- 
ilege to  Judge  for  himself  whether  it  is  for 
his  interest  for  the  agreement  to  be  discharg- 
ed in  the  particular  way  stipulated,  or  in  a 
different  mode;  and  neither  the  courts  nor 
the  Legislature  can  change  it  in  any  sub- 
stantial particular. 

The  powers  of  the  council  under  the  Black 
Law  are  only  such  as  are  provided  by  the 
grant  contained  in  the  law  itself,  including 
whatever  grants  or  power  contained  in  the 
general  law  are  made  applicable  by  the 
Black  Law,  but  in  no  event  or  under  no  cir- 
cumstances do  any  of  the  old  powers  created 
by  the  Boise  charter  survive  to  the  new 
council,  because  all  of  the  provisions  of  the 
charter  were  absolutely  suspended  by  said 
Black  Law.  As  stated  by  counsel  amicus 
curiae,  we  have  no  fears  that  the  pe<^le  of 
Boise  would  ever  vote  to  repudiate  contract 
obligations;  but  it  is  quite  possible  that  ir- 
responsible agitators  may  call  elections  on 
questions  involving  municipal  obligations 
and  thus  injure  the  city's  credit  and  the  val- 
ue of  its  securities.  Under  the  Black  Law 
it  costs  the  petitioners  nothing  to  require 
the  council  to  call  an  election  under  the  in- 
itiative or  referendum.     The  fact  that  the 
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people  would  vote  down  any  attempt  at  re- 
pudiation Is  a  very  different  and  Inferior 
tdnd  of  protection  to  that  afforded  by  re- 
sponsible officers  with  tbeir  duties  defined  by 
law  and  themselves  amenable  to  the  process 
of  the  courts.  It  is  not  sufficient  to  say  that 
the  referendum  would  not  be  invoked  In  re- 
spect to  tax  levies  to  meet  bonded  indebted- 
ness, as  the  council  may  on  its  own  motion 
submit  that  question  to  the  electors  under 
the  provisions  of  sectlou  26  of  said  act  It 
was  held  in  Curtln  v.  Benson,  222  U.  S.  78, 
32  Sup.  Ct  31,  56  L.  Ed.  102,  that  whether 
a  power  is  within  constitutional  limits  is  to 
be  determined  by  what  can  be  done  under  it, 
not  what  mav  be  done.  Said  act  is  repug- 
nant to  the  provisions  of  section  10,  art  1, 
tt  the  federal  Constitution. 

In  order  to  sustain  said  Black  Law,  my 
Associates  had  to  construe  the  words  "special 
election"  as  used  in  section  8  of  the  Black 
Law  to  mean  the  same  as  the  words  "gener- 
al election"  as  used  in  section  1,  art  12,  of 
the  Constitution,  and  have  also  construed  the 
words  "less  than  15,000  inhabitants"  .(that 
being  the  maximum  for  second  class  cities) 
to  mean  20,000  or  25,000,  or  any  number 
more  than  15,000.  They  have  removed  the 
maxlmiim  placed  by  the  Legislature.  They 
have  also  been  required  to  construe  the 
phrase  "any  ordinance  or  measure,"  as  used 
in  section  26  of  said  act  to  mean  "any  or- 
dinance or  measure  except  certain  ordinances 
and  measures  for  levying  taxes,"  and  this 
construction  is  Judicial  legislation,  pure  and 
simple.  It  has  construed  plain,  ordinary 
words  and  language  to  have  an  extraordina- 
ry and  unnatural  meaning,  and  carries  the 
rule  of  construction  past  any  limit  and  such 
construction  implies  ignorance  on  behalf  of 
the  Legislature  of  the  meaning  of  plain  and 
simple  words  in  common  every  day  use. 

The  court  erred  in  refusing  to  grant  the 
inlunctlon  as  prayed  for  in  the  complaint 
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(BylUthut  ly  t\»  Court.) 

1.  MASrm  AND  SKKVANT  (I  87*)— INJUBIES  TO 

Sebvan'f— Ekfloyeb's  Liability  Acrr. 
Section  1  of  an  act  of  Congress  relating 
to  the  liability  of  common  carriers  by  railroad 
to  their  employes  in  certain  cases  (Act  April 
22,  1908,  c.  149,  35  Stat  65,  Supp.  1909,  Fed. 
Stata.  Ann.,  p.  584  [U.  S.  Comp.  St.  Sopp. 
1911,  p.  1322])  provides  that  a  railroad  com- 
pany snail  be  liable  in  damages  to  any  person 
snffering  injury,  etc.,  resulting  in  whole  or  in 
part  from  the  negligence  of  any  of  the  of- 
ncers,  agents,  or  employes  of  such  carrier,  oi 
by  reason  of  any  defect  or  insufficiency  due  to 
its  negligence,  in  its  can,  engines,  appliances, 
machinery,  track,  roadbed,  works,  boats, 
wharves,  or  other  equipment 

[E^d.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  138;   Dec.  Dig.  |  87.*] 


2.  Masteb  and  Skbvaht  (|  /04*)— Irjubies 
TO  Skrvant  —  AssuicFTiON  or  Bisk  — Eh- 
pixjtir's  Liabiutt  Act. 

It  is  provided  by  section  4  of  said  act  (Act 
April  22,  1908,  c.  149,  35  Stat  66  [U.  S. 
Comp.  St  Supp.  1011,  p.  1323])  that  the  em- 
ployl  shall  not  be  held  to  assnme  the  risk  of 
his  employment  in  any  case  where  the  viola- 
tion by  such  carrier  of  any  statute  enacted  for 
the  safety  of  the  cmployfs  contributed  to  the 
death  or  injury  of  such  employ&s;  otherwise, 
under  said  act,  the  defense  of  assumption  of 
risk  remains  as  at  the  common  law. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ||  544r-646;  Dec.  Dig.  f 
204.*J 

3.  Mastbb  and  Skbvant  (f|  204,  228*)— In- 

JTTRIKS  TO    SeBVANT— CONTRIBUTOBT   NEOU- 

OBi»CE— Emploteb's  Liability  Act. 

Said  act  restricts  the  defense  of  contrib- 
ntory  negligence  where  there  is  negligence  on 
the  part  of  the  company,  and  restricts  the  de- 
fense of  assumption  of  risk  where  the  com- 
pany has  violated  any  statutes  enacted  for  the 
safety  of  the  employe 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  644-546,  670,  671;  Dec 
Dig.  li  204,  228.*) 

4.  Mabtkb  and  Servant  (f  86*)— Employkb'b 
LiA'biLiTY  Act— Lxmitation  to  Intebstate 
Commerce. 

Said  act  limits  a  recovery  to  a  case  of  an 
employ^  suffering  an   injury   while  he  Is  em- 
ployed by  the  carrier  in  Interstate  commerce. 
[Eld.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  137 ;    Dec.  Dig.  |  86.*] 

6.  Commerce  ({  27*)— Subjects  of  Bbgula- 

TioN  —  Employer's  Liability  —  "Enoaobd 

IN  Interstate  Commerce." 

Held,  under  the  facts  of  this  ease,  that 
the  respondent  when  he  was  Injured  was  "en- 
gaged in  interatate  commerce." 

[EM.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  {  25;   Dec.  Dig.  i  27.* 

For  other  definitions,  see  Words  and  I^rases, 
vol.  3,  pp.  2392-2394;    vol.  8,  pp.  7649-765L] 

6.  Actions  vob  Injubies  —  Defendant  not 
Neoligeni. 

'  Where  a  railroad  conductor,  40  years  of 
age,  being  in  the  possession  of  all  of  his  facul- 
ties, who  has  had  large  experience  in  railroad 
business  as  a  brakeman,  switchman,  switchyard 
foreman,  yardmaster,  and  conductor,  whose 
train  is  made  up,  consisting  of  about  20  freight 
cars  and  a  caboose,  and  who  goes  to  the  en- 
gine attached  to  bis  train  and  delivers  to  his 
engineer  his  clearance  card,  and  steps  across 
the  space  between  the  tracks  upon  toe  "scale 
track"  and  walks  leisurely  back  toward  the 
caboose  on  his  train,  and  the  switch  engine  that 
made  up  his  train  and  left  it  standing  on  the 
"passing  track"  proceeds  down  in  the  yards  to  . 
get  four  cars  loaded  with  coal  and  returns  up 
the  scale  track  with  said  cars,  with  the  bell 
ringing  so  that  It  could  be  heard  at  least  a 
thousand  feet,  and  the  engine  laboring  up  a  1 
per  cent  grade  and  running  at  from  8  to  12 
miles  an  hour,  and  the  exhaust  of  steam  and 
noise  of  the  engine  could  be  heard  for  a  quarter 
of  a  mile,  and  the  fireman  on  the  switch  en- 
gine had  seen  the  respondent  walking  on  the 
track  when  he  was  about  500  feet  away,  and 
respondent  is  not  noticed  thereafter  by  the 
fireman  or  engineer  until  he  is  struck  By  the 
engine,  held,  that  the  railroad  is  not  guilty  of 
negligence. 

7.  Reliance  on  Care  of  Pebson  Injttbbd. 

A  person  in  charge  of  a  switch  engine  in 
a  railroad  yard,  used  for  the  purpose  of  moving 
cars  and  making  up  trains,  has  a  right  to  act 
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on  the  belief  or  presnmpUon  that  the  rarioas 
employ^  in  the  yard,  familiar  with  the  coa- 
tinuously  lecurring  moTements  of  the  cars,  will 
take  reasonable  precaution  against  the  approach 
of  the  cars,  particularly  where  the  cars  are 
moving  so  slowly  that  ordinary  attention  on 
the  part  of  the  employs  would  enable  him  to 
avoid  injury. 

8.  Reliance  on  Cabe  of  Person  Intobed. 

When  an  engineer  sees  an  adult,  appar- 
ently in  the  full  possession  of  his  faculties, 
walking  on  the  track  ahead  of  his  engine,  he 
has  a  right  to  presume  that  such  person  will 
get  off  the  track  before  the  train  reaches  him. 

9.  Reliance  on  Case  of  Pebson  Injubed. 

Held,  under  the  facts  of  this  case,  that  or^ 
dinary  care  on  the  part  of  the  engineer  and 
fireman  did  not  require  them  to  anticipate  that 
respondent  would  not  step  off  the  track,  and 
such  care  did  not  require  them  to  stop  the  train 
and  send  some  one  forward  to  remove  respond- 
ent from  the  trade 

10.  Reliance  on  Cabe  of  Pebson  Injured. 
Under  the  facts  of  this  case,  and   in  the 

light  of  the  presum]^tion  that  one  in  the  pos- 
session of  his  faculties,  walking  on  a  railroad 
track,  will  step  off  the  track  in  time  to  avoid 
injury,  the  engineer  and  fireman  on  the  switch 
engine  had  reasonable  grounds  to  believe  that 
the  respondent  would  step  off  the  track  before 
the  engine  struck  bim. 

11.  Reliance  on  Cabe  of  Pebson  Injubed. 

Under  the  facts  of  this  case,  the  engineer 
and  fireman  were  not  bound  to  anticipate  and 
provide  against  extraordinary,  unusual,  and  im- 
probable conditions  which  would  involve  inat- 
tention on  the  part  of  respondent,  and  their 
duty  to  him  began  only  when  they  had  good 
reason  to  suppose  that  he  was  unconsciously, 
or  otherwise,  in  peril. 

12.  Reliance  on  Cabe  of  Pebson  Injured. 
The   engineer   and    fireman    on   a    moving 

train,  with  bell  ringing  and  the  exhaust  of 
steam  and  the  train  making  considerable  noise, 
may  presume,  when  they  observe  a  railroad  con- 
ductor walking  on  the  track,  that  he  will  heed 
the  ringing  of  the  bell  and  the  noise  of  the 
train  and  step  off  the  track  in  time  to  save 
himself  from  mjury,  unless  something  indicates 
the  contrary. 

13.  Reliance  on  Cabe  of  Pebson  Injubed. 

Every  railroad  employ^  about  a  switching 
yard  must  be  taken  to  know  and  understand 
the  hazards  of  the  situation  and  that  safety 
requires  the  utmost  vigilance. 

14.  Reliance  on  Care  of  Person  Injured. 
Held,  that  the  question  in  thin  case  is  not 

what  the  engineer  might  have  done,  but  what 
his  duty  to  the  respondent  conductor  required 
him  to  do  in  view  of  the  tatter's  apparent  duty 
and  ability  to  protect  himself. 

15.  Reliance  on  Care  of  Pebson  Injured. 
When    an   engineer   observes    a    man    who 

possesses  his  faculties,  walkin|;  upon  the  rail- 
road track  and  in  no  immediate  danger,  the 
obligation  of  care  and  effort  on  his  part  arises 
only  at  the  moment  when  the  person  on  the 
track  is  seen  or  believed  to  tie  in  a  perilous 
situation. 

16.  Master  and  .Servant  (|  228*)— Injuries 
TO  Servant— Contbibutobt  Neglioence  — 
Employer's  I/Iability  Act. 

Under  said  act  of  Congress,  contributory 
negligence  on  the  part  of  the  plaintiff  is  not  a 
bar  to  recovery;  but  the  damages  must  be  di- 
minished by  the  jury  in  proportion  to  the 
amount  of  negligence  attributable  to  such  em- 
ploy6. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  670,  671;  Dec.  Dig.  i 
228.*] 


17.  Last  Cleab  Chance— Doctbinx  Not  Ap- 
plicable. 

Held,  that  the  doctrine  of  the  "last  clear 
chance"  has  no  application  to  this  case. 

IS.  Dahaoes  (i  132*)— Excessive  Damages- 
Personal  Injuries. 

Held,  that  the  verdict  of  $35,000  is  ex- 
cessive, even  if  pegligence  on  the  part  of  the 
railroad  company  had  been  shown. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {§  372-385,  396;   Dec  Dig.  |  132.*] 

19.  Giving  and  Refusal  of  Instructions— 

Ebbob. 

Held,  that  it  was  error  to  give  certain  in- 
struction^j  also,  that  it  was  error  to  refuse  to 
give  certain  proposed  instructions. 

Stewa,rt,  C.  J.,  dissenting  in  part 

Appeal  from  District  Court,  Kootenai 
County;   John  AI.  Flynu,  Judge. 

Action  by  Joseph  Nell  against  the  Idaho  & 
Washington  Northern  Railroad.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  nev  trial  granted. 

Chas.  L.  Heltman,  of  Spirit  Lake,  and  John 
P.  Gray,  of  Caur  d'Alene,  for  appellant  Ba- 
der  &  Elder,  of  Coenr  d'Alene,  for  respond- 
ent . 

SULLIVAN,  J.  This  action  was  brought 
under  an  act  of  Congress  relating  to  the  lia- 
bility of  common  carriers  by  railroad,  to 
their  employes  In  certain  cases  (see  Supp. 
1909,  Fed.  Stats.  Ann.,  p.  584;  Act  April  22, 
1908,  c.  149,  35  Stat  65  [U,  S.  Comp.  St 
Supp.  1911,  p.  1322]),  to  recover  for  damages 
sustained  by  the  plaintiff  for  personal  in- 
juries alleged  to  have  been  received  by  him 
on  account  of  the  careless  and  negligent  op- 
eration of  a  switch  engine  hauling  four  load- 
ed cars  of  coal  in  the  switchyards  of  the 
company  at  Spirit  Lake  In  the  state  of  Idaho, 
on  the  morning  of  October  4,  1910,  whereby 
plaintiff  was  so  seriously  injured  as  to  neces- 
sitate the  amputation  of  one  leg  Just  above 
the  knee  and  the  other  just  above  the  ankle. 

The  railroad  company  defended  on  the 
ground  that  the  accident  occurred  wholly  on 
account  of  the  carelessness  and  negligence  of 
the  respondent  The  action  was  tried  by  the 
court  with  a  jury  and  resulted  In  a  verdict 
and  judgment  in  favor  of  respondent  for  $35,- 
000.  A  motion  for  a  new  trial  was  made  and 
overruled  by  the  court.  The  appeal  is  tak- 
en both  from  the  judgment  and  the  order  de-  ■ 
nying  a  new  trial.  Errors  are  assigned  In 
regard  to  the  admission  and  rejection  of  cer- 
tain testimony,  the  insufficiency  of  the  evi- 
dence to  support  the  verdict,  and  the  giving 
and  refusing  to  give  certain  instructions. 

It  appears  from  the  record  that  the  appel- 
lant was  a  freight  conductor  about  40  years 
of  age  and  had  been  engaged  during  nearly 
all  of  his  adult  life  in  railroading.  He  had 
been,  prior  to  his  injury,  brakeman,  svirltch- 
man,  yard  foreman,  yardmaster,  and  con- 
ductor and  since  the  14tb  of  July,  1896,  had 
been  continuously  engaged  in  train .  service 
and  In  railroad  yards.  He  commenced  work 
for    the   appellant   company    September    22, 
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1909,  aa  a  freight  brakeman,  and  la  Marcb 

1910,  was  promoted  to  freight  conductor,  and 
continned  In  tbat  capacity  until  tbe  time  of 
Us  injury. 

At  tbe  time  of  tbe  accident,  respondent 
waa  working  as  conductor  on  freight  train 
Ko.  54,  a  train  running  between  Spirit  Iiake, 
Idaho,  and  Metalline  Fails,  Wash.  On  the 
nwmlng  of  the  accident  his  train  had  been 
made  up  in  the  yards  upon  what  is  called 
tbe  "passing  track"  by  switch  engine  No.  22; 
that  being  the  engine  which  afterwards 
struck  the  respondent  and  caused  the  injury. 
At  the  time  of  the  accident,  freight  train  No. 
61,  of  which  respondent  was  conductor,  was 
standing  on  tbe  "passing  track"  and  was  be- 
ing inspected  by  tbe  train  inspector,  whose 
duty  it  was  to  make  a  complete  examination 
of  the  train  In  order  to  oee  that  everything 
was  in  perfect  order  before  It  was  permitted 
to  depart  The  main  line  track  runs  in  a 
sontbeasterly  and  northwesterly  direction. 
Just  north  of  it  is  the  "passing  track"  upon 
which  train  No.  54  bad  been  made  np  and 
was  l>eing  Inspected  at  tbe  time  6f  tbe  acci- 
dent, and  north  of  tbat  Is  the  "scale  track," 
so  called  t)ecau8e  weighing  scales  were  con- 
nected wltb  it.  Said  "scale  track"  was  used 
as  one  of  tbe  switch  tracks  in  said  yards. 
Train  No.  54  was  made  up  to  leave  in  a 
westerly  direction.  Just  prior  to  tbe  Injury, 
tbe  respondent  had  gone  to  tbe  engine  on 
train  No.  54  and  there  talked  to  his  engineer 
for  a  short  time  and  delivered  him  his  clear- 
ance card,  and  turned  and  started  back  to- 
ward tbe  rear  of  bis  train,  and  in  doing  so 
w«it  over  to  tbe  "scale  track,"  some  10  or 
12  feet  from  the  "passing  track,"  and  walk- 
ed easterly  on  said  track.  It  appears  that 
said  switch  engine  No.  22  had  passed  down 
tlie  "scale  track"  three  or  four  minutes  be- 
fore the  accident  occurred,  and  was  bitched 
to  four  cars  of  coal,  for  the  purpose  of 
switching  the  same  up  to  the  coal  chute. 
The  railroad  track  through  the  yard  had  a 
grade  of  1  per  cent,  rising  in  an  easterly  di- 
rection, and  said  engine  No.  22,  with  the  four 
cars  of  coal  attached,  was  going  upgrade 
when  It  struck  respondent 

Respondent  testified  that  he  was  walking 
along  the  "scale  track"  so  that  he  could  better 
examine  his  train  and  was  stooping  over 
looking  at  the  brake  rods  and  brakes  to  see 
If  they  were  all  in  good  order.  It  appears 
that  there  was  a  space  qt  about  10  feet  be- 
tween the  track  on  wlilch  said  train  No.  54 
was  standing  and  tbe  "scale  track,"  and  that 
respondent  could  have  walked  on  that  space 
bad  he  desired  to  do  so.  But  be  testiQed 
tliat  It  did  not  require  him  to  stoop  quite 
so  low  to  look  under  his  train  if  he  walked 
on  tbe  scale  track  as  It  would  liad  be  walked 
on  tbe  space  between  the  two  tracks.  He 
also  testified  that  when  he  finished  talking 
with  his  engineer,  be  stepped  right  over  on 
tlie  "scale  track"  and  continued  to  walk 
down  the  ''scale  track"  until  he  was  struck 
by  engine  No.  22;   tbat  as  be  stepped  upon 


tbe  track  he  kind  of  glanced  over  bis  shoul- 
der casually  to  see  if  anything  was  coming; 
that  he  saw  nothing  at  all  and  thereafter 
did  not  look  behind  him;  tbat  It  was  a  calm, 
quiet  morning;  and  that  an  engine  would 
have  to  use  steam  pulling  four  cars  of  coal 
up  said  grade  and  would  necessarily  make 
considerable  noise.  It  also  appears  ttiat  a 
large  automatic  bell  on  said  engine  was 
riugiug  from  the  time  the  train  started  with 
said  coal  cars  up  said  grade  until  after  re- 
spondent was  struck;  that  said  bell  could 
be  heard  for  more  than  1,000  feet;  that  from 
tbe  point  where  the  engine  was  hitched  to 
said  coal  cars  to  where  tbe  respondent  was 
struck  by  the  engine  was  a  distance  of 
500  or  600  feet,  and  there  was  a  slight 
curve  to  tbe  left  in  tbe  track  as  it  extended 
easterly  across  said  yards.  The  fireman  who 
sat  on  the  left  side  of  the  engine  saw  the  re- 
spondent walking  on  said  track  when  the 
engine  was  about  500  feet  from  liim,  and  tes- 
tified that  be  supposed,  of  course,  he  would 
get  off  tbe  track  when  the  engine  came 
near  him.  The  engineer  testified  that  he  did 
not  see  blm  on  the  track  at  all.  This  was 
evidently  because  of  tbe  curve  In  the  traclL 
Evidently  tbe  attention  of  the  fireman  was 
attracted  to  his  other  duties,  and  be  paid 
no  more  attention  to  tbe  conductor,  the  re- 
spondent, and  he  did  not  see  him  again  until 
after  be  was  struck  by  tbe  engine. 

It  further  appears  tbat  the  train  was  run- 
ning from  8  to  12  miles  an  hour,  and  it  is 
not  claimed  by  tbe  respondent  tbat  tbat 
speed  was  excessive.  There  is  very  little 
conflict  in  the  evidence  as  to  the  manner 
in  which  tbe  accident  occurred.  Respondent 
testified  that  be  was  making  an  inspection 
which  was  required  of  blm  by  tbe  rules  of 
the  company.  The  evidence  on  behalf  of  tbe 
appellant  tended  to  show  that  be  was  sim- 
ply walking  down  the  track  smoking  a  pipe, 
and  that  he  had  no  duty  whatever  to  per- 
form in  the  way  of  Inspecting  the  train,  as 
tbe  train  at  that  terminal  point  was  inspect- 
ed by  an  inspector  appointed  for  tbat  duty. 
There  Is  no  dispute  but  tliat  the  switch  en- 
gine was  laboring  and,  as  tbe  witnesses  tes- 
tified, was  "working  steam"  and  necessarily 
making  considerable  noise.  The  fact  tbat 
tbe  automatic  bell  was  ringing  was  testified 
to  by  the  fireman,  engineer,  and  brakeman 
on  engine  No.  22,  and  by  the  brakeman  and 
engineer  on  train  No.  54,  and  by  the  car  In- 
spector. Tbe  engineer  on  engine  No.  22  tes- 
tified that  where  the  engine  hooked  on  coal 
cars  was  12  or  15  car  lengths  of  40  feet  each 
from  the  engine  on  train  No.  54;  that  from 
tile  time  engine  No.  22  passed  down  the  scale 
track  to  hook  on  the  coal  cars,  until  it  came 
back,  was  not  over  three  or  four  minutes; 
that  he  set  tbe  automatic  bell  ringing  on 
his  engine;  that  it  continued  to  ring  until  he 
shut  It  oCr  after  the  resjpoudent  was  struck; 
tliat  said  scale  track  was  used  particularly 
for  switching  cars  and  had  been  used  by 
Iiim  constantly  every  day  for  a  year  and  a 
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balf,  and  tbat  fact  tras  generally  known  to 
all  railroad  employes.  He  also  testified  that 
engineers  when  they  see  a  person  walking 
ahead  on  the  track,  pay  no  attention  to  hlui 
If  be  Is  a  railroad  employ^;  be  Is  expected 
to  get  off  the  track,  and  tbat  wltb  the  en- 
gine making  as  much  noise  as  it  was  going 
up  the  grade,  if  be  saw  a  person  on  the 
track  eight  or.  ten  car  lengths  ahead,  be 
would  expect  bim  to  get  off  the  track;  tbat 
In  the  yards  employes  are  constantly  walk- 
ing ahead  of  the  trains;  that  he  did  not  see 
the  respondent  on  the  track  prior  to  the  time 
of  the  accident;  tbat,  when  the  fireman- 
gave  him  the  signal  to  stop  bis  engine,  be 
stopped  It  as  quickly  as  possible  In  a  little 
over  the  length  of  the  engine. 

The  fireman  of  engine  Ko.  22  had  been 
working  as  fireman  on  appellant's  road  for  a 
little  over  two  years.  He  testified  tbat,  aft- 
er they  hooked  onto  the  coal  cars,  the  bell 
was  ringing  all  the  time  until  after  the  en- 
gine stopped  when  Nell,  the  resi»oudent,  was 
hurt;  tbat  the  bell  was  being  rung  by  air  and 
could  be  beard  distinctly;  tbat  the  engine 
was  laboring  hard  and  was  making  a  good 
deal  of  noise;  tbat  he  was  on  the  left  side 
next  to  the  "passing  track";  tbat  he  saw 
Neil,  the  respondent,  on  the  "scale  track" 
while  his  engine  was  going  toward  the  depot 
drawing  the  coal  cars;  that  the  respondent 
was  walking  up  the  ''scale  track"  with  bis 
back  toward  engine  No.  22;  that  at  that 
time  respondent  was  about  twelve  ear  lengths 
down  the  "scale  track,"  approximately  500 
feet;  that  be  paid  no  more  attention  to  re- 
spondent; tbat  be  glanced  back  toward  the 
rear  of  bis  coal  cars  for  any  signals  that 
might  come  from  the  brakeman  there;  that 
he  did  not  pay  any  more  attention  to  the 
respondent;  that  be  did  not  think  any  more 
about  him;  that  he  bad  to  watch  both  ways 
on  the  switch  engine;  that  be  supposed  re- 
spondent would  get  off  the  track;  that  the 
bell  was  ringing  and  the  engine  laboring  un- 
til Neil  was  struck;  and  tbat  he  (witness) 
did  not  see  respondent  again  from  the  time 
be  saw  him  about  500  feet  away  until  after 
the  accident.  Witness  testified  that  he  gave 
the  engineer  on  No.  i2  the  signal  to  stop; 
that  he  received  it  from  Hehnessy,  the 
brakeman  on  respondent's  train;  that  Hen- 
nessy  was  standing  by  the  caboose  about 
six  or  seven  car  lengths  away;  that  he  gave 
one  signal  which  witness  at  first  interpreted 
for  setting  the  air  on  respondent's  train  to 
test  the  brakes,  but  thereupon  Hennessy 
gave  what  is  called  a  "wash-out"  signal,  and 
Witness  then  notified  the  engineer  on  en- 
gine No.  22  to  stop  the  train,  which  be  did 
as  quickly  as  possible. 

The  respondent  testified  tbat  it  was  bis 
duty  to  inspect  bis  train,  and  that  be  was 
doing  tbat  at  the  time  he  was  struck,  and 
in  order  to  show  that  it  was  his  duty,  be  in- 
troduced in  evidence  the  railroad  company's 
rule  No.  903,  which  is  as  follows:  "903.  Be- 
fore leaving  initial   points,  see  tbat  their 


trains  are  provided  with  proper  tools  and 
sufliclent  supplies  of  all  kinds.  Know  that 
the  cars  in  their  trains  have  been  inspected 
and  that  the  brakes  are  in  proper  working 
order.  Compare  time  with  their  «iginemeh 
before  starting  on  run,  and  wltb  their  brake- 
men,  flagmen  and  baggagemen  as  soon  there- 
after as  is  practicable.  Show  all  train  or- 
ders to  brakemen."  Tbat  rule,  as  I  con- 
strue it,  does  not  require  the  conductor  to 
inspect  the  train  at  initial  points,  and  Spirit 
Lake  was  an  Initial  point  on  said  road  where 
the  road  kept  a  train  Inspector. 

The  train  Inspector,  whose  name  wa« 
Baum,  testified  tbat  be  was  inspecting  train 
No.  54,  but  had  not  completed  it,  and  had' 
just  come  around  the  end  of  the  caboose 
when  he  saw  Neil,  the  respondent,  walking 
in  the  center  of  the  "scale  track"  smoking 
his  pipe;  that  his  face  was  turned  toward 
witness ;  that  be  was  walking  straight 
ahead,  standing  up ;  that  respondent  put  bis 
hand  to  bis  mouth,  took  his  pipe  out,  and 
put  it  back ;  that  when  be  saw  Nell  be  could 
also  see  engine  No.  22  coming  along;  that 
respondent  was  perhaps  a  car  length  or  less 
ahead  of  It ;  that  he  also  saw  Hennessy,  the 
brakeman  on  respondent's  train,  giving  a 
signal  to  stop,  but  witness  thought  the  first 
signal  was  given  to  set  the  air  on  train  64 
for  him,  the  second  signal  being  a  quick  one ; 
that  the  bell  on  engine  No.  22  was  ringing 
when  be  first  saw  the  respondent,  and  con- 
tinued to  ring  imtil  engine  No.  22  stopped; 
tbat  the  engine  was  also  making  consider- 
able noise  with  the  exhaust ;  tbat  the  engine 
stopped  immediately  after  Hennessy  gave 
the  second  signal. 

The  brakeman  on  engine  No.  22  testified 
that  it  was  a  quiet  morning;  that  the  bell 
was  operated  by  air  and  continued  to  ring 
until  after  the  respondent  was  struck ;  tbat 
the  train  was  going  between  six  and  eight 
miles  an  hour;  tbat  from  engine  No.  54  en- 
gine No.  22  could  have  been  seen  where  tt 
hooked  onto  the  coal  cars. 

The  engineer  on  train  54  testified  tbat  the 
bell  was  ringing  as  engine  No.  22  passed  his 
engine  (No.  54),  and  continued  to  ring  until 
after  it  stopped  after  the  accident;  that  he 
was  sitting  in  the  cab  of  bis  engine,  and  en- 
gine No.  22  was  laboring  as  it  went  up  the 
"scale  track";  that  it  was  a  clear,  quiet 
morning,  and  the  noise  could  be  heard  a  con- 
siderable distance;  tbat  from  his  engine, 
looking  down  the  "scale  track,"  engine  No. 
22  could  be  seen  where  it  coupled  onto  the 
coal  cars;  tbat  there  were  no  obstructions 
there  whatever;  tbat  be  saw  respondent 
from  the  time  be  left  witness'  engine.  No.  54, 
to  go  up  the  "scale  track,"  until  engine  No. 
22,  which  struck  him,  obstructed  the  view; 
that  he  was  walking  straight  ahead  smok- 
ing a  pipe,  not  looking  to  the  left  nor  the 
right,  but  straight  ahead,  and  not  stooping 
down;  tbat  his  engine  was  about  eight  or 
nine  car  lengths  from  where  respondent  was 
struck;    that  he  bad  been  running  the  en- 
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glne  and^  respondent  for  two  or  three 
months ;  that  he  had  never  known  respond- 
at  to  Inspect  his  train  in  the  morning  be- 
ftre  they  went  out;  tliat  If  he  had  been  do- 
lor it  daily,  as  respondent  testified,  witness 
would  very  likely  have  seen  him;  tliat  he 
asked  respondent  when  he  was  at  the  engine, 
lost  before  he  was  struck,  what  was  delay- 
ing the  train  getting  out,  and  respondent 
said  something  about  car  Inspectors  and  said 
he  would  go  back  and  see  what  they  were 
doing. 

The  car  inspector,  Baum,  also  testified  that 
It  was  his  business  to  Inspect  the  train  in 
the  morning  at  the  Junction  point,  and  that 
the  conductor  bad  nothing  to  do  with  it  and 
never  did  it 

Hennessy,  the  brakeman  on  train  No.  54, 
testified  that  he  bad  been  freight  conductor 
on  tliat  road,  and  that  the  freight  conduc- 
tors never  made  personal  Inspections  of  the 
train  before  going  out;  that  the  car  in- 
spectors did  it 

It  seems  tliat  this  witness  stood  at  the 
caboose  of  the  respondent's  train,  and  that 
respondent  was  between  him  and  the  engine 
hauling  the  coal  cars  when  the  accident  oc- 
curred. He  testified  that  he  saw  engine  No. 
22  coming  up  the  "scale  track"  with  the  bell 
ringing,  and  it  continued  to  ring  until  the 
engine  was  stopped;  that  it  was  working 
steam,  pulling  four  cars  of  coal,  and  made 
considerable  noise ;  that  he  saw  the  respond- 
ent Just  before  he  was  hort  walking  on  the 
"scale  track"  five  or  six  car  lengths  from 
the  cabooke  where  witness  was  standing; 
that  he  was  walking  along,  not  stooping  over, 
facing  in  a  southerly  direction;  that,  when 
he  first  saw  respondent,  he  paid  no  atten- 
tion to  him  and  made  no  sign  for  him  to  get 
off  the  track,  because  he  thought  respondent 
would  get  off  the  track ;  that  it  was  a  usual 
thing  for  employes  to  walk  on  the  track 
around  the  yards;  that  later  he  gave  the 
respondent  a  sign  to  get  off  the  track ;  that 
at  that  time  he  had  ample  time  to  get  off; 
that  he  thought  respondent  was  looking  in 
his  direction ;  that  he  next  gave  a  stop  sign 
to  the  fireman  on  engine  No.  22,  and  he 
next  gave  the  "wash-out"  signal;  that  at 
that  time  the  engine  was  very  close  to  re- 
spondent ;  that  in  his  opinion,  after  he  gave 
the  stop  signal  to  the  fireman,  the  engine 
could  not  have  been  stopped  before  respond- 
ent was  struck  if  he  remained  upon  the 
track. 

The  respondent  testified  that  he  was  walk- 
ing along  on  the  "scale  track"  smoking  bis 
pipe,  stooped  over,  and  looking  under  bis 
train  to  see  that  the  brake  rods,  etc.,  were 
all  in  condition,  and  that  he  did  not  hear 
the  bell  nor  the  train  until  the  engine  was 
upon  him.  Some  of  the  witnesses  testified 
that  when  they  saw  respondent  walking  on 
the  track,  he  was  erect  and  smoking  a  pipe, 
and  tliat  he  was  not  stooped  over. 

The  foregoing  statement  of  facts  may  be 
summarized  briefly  aa  follows:     A  freight 


conductor,  experienced  in  his  work  and  fa- 
miliar with  switching  yards  and  their  opera- 
tion, stepped  upon  a  track  which  he  knew 
was  constantly  used  for  switching  purposes, 
and  walked  along  that  track  for  several  hun- 
dred feet  without  giving  any  attention  to 
the  track  behind  him.  A  switch  engine  at- 
tached to  four  loaded  cars,  w|itb  the  bell 
ringing  and  the  engine  laboring  up  a  1  per 
cent,  grade,  struck  and  injured  him.  He  was 
seen  by  one  of  the  employ&s  on  the  engine 
some  500  feet  away,  apparently  in  the  full 
possession  of  his  faculties,  and  recognized 
as  an  employ^,  and  known  by  that  fireman 
to  be  a  conductor  and  to  be  familiar  with 
his  surroundings.  The  fireman  paid  no  fur- 
ther attention  to  him,  but  presumed  and  as- 
sumed that  he  would  step  off  the  track,  be- 
fore the  engine  reached  him,  in  identically 
the  same  manner  that  another  employe,  Greg- 
ory, bad  stepped  off '  the  same  track  whoi 
engine  No.  22  passed  him. 

A  motion  for  a  nonsuit  was  made  at  the 
close  of  plaintUTs  testimony  and  renewed  at 
the  end  of  all  of  the  testimony  and  denied. 
The  appellant  also  moved  for  a  directed  ver- 
dict which  was  denied. 

As  before  stated,  this  action  was  brought 
under  the  act  of  Congress  relative  to  in- 
juries to  employes  by  interstate  railroads, 
and  the  appellant  contends  that  said  act  of 
Congress  is  not  applicable  to  this  case,  for 
the  reason  Qiat  respondent  was  not  engaged 
in  interstate  commerce  at  the  time  of  the 
accident  and  also  contends  that  there  was 
no  negligence  whatever  shown  on  the  part 
of  appellant 

1.  We  will  first  determine  whether  said 
act  of  Congress  is  applicable  to  the  facts 
of  this  case. 

That  act  of  Congress  refers  only 'to  inter- 
state commerce,  abrogates  the  fellow-servant 
rule,  extends  the  carrier's  liability  to  cases 
of  Injury  and  death,  and  restricts  the  de- 
fense of  contributory  negligence  and  as- 
sumption of  risk. 

In  Mondou  y.  N.  Y..  N.  H.  &  H.  R.  R.  Co., 
223  U.  S.  1,  32  Sup.  Ot  169,  56  L.  Ed.  327, 
said  act  was  construed  and  held  to  be  con- 
stitutional. Referring  to  thfe  theory  of  that 
act,  the  court,  In  Fulgham  v.  Middle  Valley 
Railroad  Co.  (C.  0.)  167  Fed.  660,  said:  "The 
theory  of  this  legislation  is  that  the  public 
should  share  the  misfortune  of  the  families 
of  those  who  are  injured  or  killed  in  the 
quasi  public  business  in  which  railroads  are 
engaged.  So  it  is  proviaed,  in  substance, 
where  the  employe  is  injured  in  the  service 
of  a  railroad  while  engaging  in  Interstate 
commerce,  he  shall  have  a  cause,  of  action 
for  that  injury,  and  this  action  he  can  main- 
tain in  his  own  name,  although  he  may  have 
by  his  own  negligence  contributed  to  the  in- 
Jury;  but  the  damages  In  such  case  shall  be 
diminished  by  the  Jury  in  proportion  to  the 
amount  of  negligence  attributable  to  such 
employe.    Here  the  common-law  doctrine  of 
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contrlbatory  negligence  is  abrogated  in  tbe 
interest  of  the  employ^,  and  the  doctrine  of 
comparatiTe  negligence  substituted,  which 
pro  tanto  encourages  care  and  diligence  on 
the  part  of  the  employe." 

[1]  Under  section  1  of  said  act,  it  is  pro- 
vided that  the  railroad  company  shall  be 
liable  in  damages  to  any  person  suffering  in- 
jury or  death  resulting  in  whole  or  in  part 
"from  the  negligence  of  any  of  tbe  officers, 
agents,  or  employes  of  such  carrier,  or  by 
reason  of  any  defect  or  insufficiency  due  to 
its  negligence,  in  its  cars,  engines,"  etc.  Un- 
der said  act,  where  the  person  is  injured  or 
kUled  on  account  of, the  negligence  of  the 
company,  he  may  recoTer,  although  he  may 
have  by  his  own  negligence  contributed  to 
tlie  injury;  but  the  damage  in  such  a  case 
must  be  diminished  by  the  jury  in  propor- 
tion to  the  amount  of  the  negligence  ait- 
tributed  to  the  employ^ 

[2]  Under  the  provisions  of  section  4  of 
said,  act,  it  is  provided  that  the  employe 
shall  not  be  held  to  assume  the  risk  of  bis 
employment  In  any  case  where*  the  violation 
by  such  common  carrier  of  any  statute  en- 
acted for  the  safety  of  the  employes  con- 
tributed to  the  death  or  injury  of  such  em- 
ploye, and,  as  it  is  not  claimed  in  this  case 
that  the  company  had  violated  any  statute 
enacted  for  the  safety  of  employes,  the  de- 
fense of  assumption  of  risk  remains  as  at  the 
common  law. 

[3]  Said  act  thus  restricts  tbe  defense  of 
contributory  negligence  where  there  is  negli- 
gence on  the  part  of  the  company,  as  well 
as  the  assumption  of  risk  where  the  com- 
pany has  violated  any  statute  enacted  for 
the  safety  of  the  employe. 

[4]  Said  act  limits  a  recovery  to  a  case  of 
an  employe  suffering  an  Injury  "while  he  is 
employed  by  such  carrier  In  such  commerce"; 
that  is,  interstate  commerce. 

[S]  Then,  was  the  respondent  engaged  in 
Interstate  commerce  at  the  time  he  was  in- 
jured? His  train  was  made  up,  consisting 
of  about  20  cars,  with  intrastate  and  inter- 
state freight  He  had  gone  to  the  engine  on 
tbe  front  end  of  his  train  and  had  a  con- 
versation with  bis  engineer  and  had  given 
him  his  clearance  card  and  was  going  back 
to  bis  caboose.  It  appears  from  the  evidence 
that  at  that  time  tbe  car  inspector  was  in- 
specting the  respondent's  train,  and  the  re- 
spondent, instead  of  returning  to  his  caboose 
on  the  open  space  l>etween  the  track  on  which 
his  train  was  standing  and  the  "scale  track," 
on  which  the  switching  was  being  done,  went 
upon  the  "scale  track"  and,  according  to  his 
testimony,  was  inspecting  his  train  as  he  pro- 
ceeded on' his  way  to  the  rear  of  bis  train. 
Whether  it  was  necessary  for  the  conductor 
to  return  from  the  engine  to  the  caboose  on 
bis  train  does  not  appear,  but  it  does  appear 
tliat  it  was  not  necessary  for  him  to  walk 
on  the  "scale  track." 

Is  Van  Brimmer  t.  Texas  &  P.  By.  Co.  (C. 


C.)  190  Fed.  394,  It  was  held  that  where  a  raU- 
road  brakeman  was  injured  in  making  a  fly- 
ing switch  to  set  out  a  car  transported 
wholly  in  intrastate  traffic,  though  It  was  a 
part  of  the  train  carrying  t>otb  interstate  and 
intrastate  freight,  his  injury  did  not  occur 
while  he  was  engaged  in  interstate  com- 
merce, and  therefore  was  not  witliin  the  pro- 
visions of  said  act  of  Congress.  The  primary 
Object  of  said  act  was  to  promote  the  safety 
of  employes  of  railroads  while  actively  en- 
gaged in  the  movement  of  interstate  com- 
merce. As  bearing  upon  this  question,  see 
Snead  v.  Central  of  6.  By.  Co.  (C.  C.)  151 
Fed.  608. 

In  Phlla.,  B.  &  W.  B.  Co.  v.  Tucker,  85  App. 
D.  C.  123,  which  involved  the  negligent  kUl- 
Ing  of  one  Tucker,  the  court  said:  "When 
Tucker  was  killed,  he  was  upon  the  premis- 
es of  the  defendant  in  response  to  its  call,  to 
assume  the  duties  he  had  bees  engaged  by 
the  defendant  to  assume,  and  for  their  mu- 
tual Interest  and  advantage."  And  there 
laid  down  the  rule  that  the  relation  of  mas- 
ter and  servant,  in  so  far  as  the  obligation 
of  the  master  to  protect  his  servant  is  con- 
cerned, commences  when  the  servant.  In  pur- 
suance with  his  contract  with  the  master.  Is 
rightfully  and  necessarily  upon  the  premises 
of  the  master. 

It  is  contended  by  counsel  tor  appellant  in 
the  case  at  bar  that  the  respondent,  in  walk- 
ing upon  said  "scale  track,"  could  not  have 
been  engaged  within  the  scope  of  his  employ- 
ment; that  there  was  nothing  in  his  employ- 
ment requiring  that  he  should  be  on  said 
"scale  track";  that,  on  the  contrary,  the 
proper  discharge  of  his  duties  would  require 
that  he  should  not  be  there.  While  it  may 
not  have  been  his  duty  and  was  carelessness 
on  his  part,  under  the  facts  of  this  case,  to 
walk  upon  said  "scale  track,"  still  we  think 
he  was  engaged  in  Interstate  commerce  to 
the  extent  of  getting  his  train  ready  for  tliat 
purpose.  It  seems  to  us  that  preparation 
was  being  made  to  have  his  train  leave  Spir- 
it Lake,  and  that  he  was  engaged  in  getting 
his  train  ready  for  the  transportation  of 
freight  both  within  the  state  and  beyond  its 
boundaries,  and  that  he  was  "engaged  in  in- 
terstate commerce,"  within  the  meaning  of 
that  term  as  used  in  said  act  of  Congress. 

[6]  2.  The  next  question  presented  is 
whether  negligence  has  been  shown  on  the 
part  of  the  appellant.  The  respondent  was 
an  employe  of  varied  and  long  experience  In 
railroading.  He  was  of  mature  years,  in  the 
full  possession  of  his  faculties.  He  bad  been 
employed  by  the  appellant,  and  had  had  con- 
siderable experience  in,  and  was  thoroughly 
familiar  with,  said  yards,  the  tracks,  and  the 
use  to  which  such  tracks  were  put  He  knew 
that  upon  the  switch  track  cars  were  apt  to 
be  moved  at  any  time,  and,  regardless  of  his 
knowledge  and  experience,  he  went  upon  the 
switch  track  without  paying  any  heed  or  at- 
tention to  the  movement  of  the  switch  en- 
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gtne  or  to  the  ringing  of  the  bell,  which 
oanld  be  heard  on  the  bright  clear  day  on 
which  the  accident  occnrred  at  least  a  thou- 
sand feet,  or  to  the  noise  made  by  the  en- 
gine in  its  laboring  np  a  1  pet  cent,  grade 
with  four  loaded  coal  cars.  The  exhaust  of 
the  steam  and  noise  of  the  cars  could  be 
heard  at  least  a  quarter  of  a  mile.  The  train 
was  not  ninnlng  to  exceed  from  8  to  12  miles 
an  hotir.  The  noise  ot  the  train  and  the 
ringing  of  the  bell  were  heard  by  persons 
much  farther  away  than  was  the  respondent. 
Coold  the  respondent,  regardless  o'f  the  con- 
sequences, carelessly  or  heedlessly  pay  no  at- 
tention to  the  movement  of  the  train,  under 
all  of  those  facts  and  circumstances,  add  le- 
gally charge  the  appellant  with  negligence? 
We  have  not  been  able  to  find,  nor  have  we 
been  cited  to,  a  single  decision  where  a  rail- 
road company  has  ever  been  held  guUty  of 
negligence  under  such  circumstances  and 
facts  as  surround  this  case.  It  is  true,  re- 
spondent testified  that  be  did  not  hear  the 
train  nor  hear  the  bell  ring.  He  must  have 
become  oblivious  to  his  surroundings  and  so 
absorbed  as  to  have  lost  all  sense  of  sight  or 
sonnd.  But  there  Is  no  evidence  to  show 
that  the  engineer  or  fireman  had  any  reason 
to  bdieve  that  respondent  was  In  that  condi- 
tion. Five  or  six  witnesses  on  behalf  of  the 
defendant  testified  that  the  bell  was  ringing 
np  to  the  time  respondent  was  struclc  by  the 
engine.  Theee  several  witnesses  also  testi- 
fied that  the  engine  was  laboring  very  hard 
and  making  considerable  noise  that  could  be 
beard  at  least  a  quarter  of  a  mile  in  hauling 
said  coal  cars  up  said  grade.  The  court  was 
fully  Justified  in  giving  Instruction  No.  10, 
by  which  the  Jury  were  instructed,  as  a  mat- 
ter of  law,  that  they  must  find  that  the  bell 
did  ring  up  to  the  time  respondent  was 
stmdc  by  the  engine. 

[7]  The  Supreme  Court  of  the  United 
States,  in  Aerkfetz  v.  Humphreys,  145  U.  S. 
418,  12  Sup.  Ct  835,  36  L.  Ed.  758,  held  that 
a  person  in  charge  of  a  switch  engine  in  a 
raUroad  yard,  used  for  the  purpose  of  mov- 
ing cars,  has  a  right  to  act  on  the  belief  that 
the  various  employes  In  the  yard,  familiar 
with  the  continuously  recurring  movements 
of  the  cars,  will  take  reasonable  precaution 
against  their  approach,  particularly  where 
the  cars  are  moving  so  slowly  that  ordinary 
attention  on  their  part  would  enable  them  to 
avoid  them,  and  that  a  railroad  company  is 
not  guilty  of  negligence  as  against  an  em- 
pIoy6,  In  moving  its  cars  by  a  switch  engine 
tai  its  yards  slowly,  without  sending  a  man 
in  front  of  the  cars  to  give  notice  to  em- 
ployes of  their  approach.  In  that  case  the 
court  held  that  an  abundance  of  time  elapsed 
between  the  moment  the  cars  entered  upon 
the  track  npon  which  the  employs  was  work- 
ing and  the  moment  they  struck  him,  and 
that  there  could  have  been  no  thought  or  ex- 
pectation on  the  part  of  the  engineer  or  any 
other  emirioy£  that  tbeemployi  thus  at  work 
126P.-22 


in  a  place  of  danger  would  pay  no  attention 
whatever  to  his  safety,  and  that  the  engineer 
was  not  bound  to  assume  that  any  employe, 
familiar  with  the  manner  of  doing  business, 
would  be  wholly  indUferent  to  the  going  and 
coming  of  the  cars,  and  that  the  engineer 
had  the  right  to  act  on  the  belief  that  the 
various  employes  In  the  yard,  familiar  with 
the  continuously  recurring  movement  of 
the  cars,  would  take  reasonable  precaution 
against  their  approach,  and  that  it  could  not 
be  held,  under  such  circumstances,  that  the 
defendants  were  compelled  to  send  some  one 
in  front  of  the  cars  for  the  mere  sake  of  giv- 
ing notice  to  employes,  who  had  full  knowl- 
edge of  what  was  to  be  expected. 

It  seems  to  us  that  the  case  at  bar  is  a 
stronger  case  for  the  defendant  upon  the 
facts  than  was  that  case.  In  the  case  at 
bar  the  bell  was  ringing,  the  engine  laboring 
up  the  grade,  making  a  great  deal  of  noise, 
at  the  time  respondent  was  struck.  In  that 
case  the  plaintiff  was  engaged  In  working 
upon  the  traclc  In  the  case  at  bar  the  re- 
spondent claims  he  was  inspecting  bis  train, 
but  from  the  great  weight  of  evidence  in 
the  case  he  was  doing  no  such  thing;  he 
was  simply  walking  on  the  railroad  track 
smoking  his  pipe.  But  had  he  been  looking 
over  bis  train,  that  would  not  have  excused 
him  from  taking  reasonable  care  to  protect 
himself  from  the  switching  engine. 

[t-15]  In  Anderson  y.  Great  No.  By.  Co., 
15  Idaho,  613,  99  Pac.  91,  this  court,  speak- 
ing through  Chief  Justice  Allshle,  said: 
"When  an  engineer  sees  an  adult  on  the 
track  ahead  of  him,  he  ordinarily  has  a  right 
to  presume  that  he  will  get  off  the  track  be- 
fore the  train  reaches  him." 

Smith  v.  AUanta  A  C.  B.  Co.,  130  N.  C. 
344,  42  S.  EL  139,  was  a  case  very  similar  to 
the  one  at  bar.  The  plaintiff  was  engaged 
in  painting  a  switch  target  on  one  of  the 
tracks  of  the  defendant,  the  track  being 
straight  for  several  hundred  feet,  and  in  do- 
ing his  work  he  was  compelled  to  put  bim> 
self  In  danger  of  passing  trains,  and  while 
he  was  so  engrossed  he  was  struck  by  a 
switch  engine,  and  in  passing  upon  that  case 
the  court  said:  "The  plaintiff  labored  under 
no  infirmity.  He  was  sober,  Intelligent,  oc- 
cupied a  position  where  he  could  do  his  work 
with  entire  safety  if  he  would  only  keep 
watch  for  the  passing  trains."  And  it  was 
there  held  that  an  engineer  who  sees  a  per- 
son, apparently  old  enough  to  understand 
the  necessity  for  care  and  watchfulness, 
walking  along  in  front  of  a  -moving  engine, 
may  act  upon  the  assumption  that  the  per- 
son will  step  off  the  track  in  time  to  avoid 
injury.  In  the  case  at  bar  the  fireman,  who 
saw  the  respondent  on  the  track,  Imew  it 
was  the  conductor,  and  paid  no  more  atten- 
tion to  him,  assuming,  of  course,  that  he 
would  get  off  the  track  in  time  to  protect 
himself.  In  the  Smith  Case  the  court  said: 
"The  fault,  then,  with  his  honor's  charge,  as 
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we  see  It,  Is  that  he  allowed  the  Jury  to  con- 
sider, under  the  first  issue,  the  continuing  of 
his  worl:  by  the  plaintiff  as  evidence  that  he 
was  engrossed  in  his  work,  and  on  that  ac- 
count was  inadvertent  to  the  approach  of 
the  train.  The  engineer,  It  appears  to  us, 
had  the  right  to  assume  that  the  plaintiff, 
in  possession  of  all  his  faculties,  and  not 
hampered  by  any  obstructions  that  would 
have  prevented  fals  instantaneous  avoidance 
of  danger,  would  have  stepped  out  of  dan- 
ger. It  would  be  a  difficult  matter,  Indeed, 
for  any  important  railroad  system  to  carry 
on  Its  business  if  each  engineer  of  a  switch 
engine  is  to  stop  his  engine  whenever  he 
sees  an  employ^  continuing  bis  work  upon 
the  approach  of  the  engine,  or  the  employ^ 
is  to  stop  his  work  except  for  the  second  to 
step  out  of  the  way  of  the  train." 

In  Pennsylvania  Co.  v.  Meyers,  136  Ind. 
242,  36  N.  E.  32,  the  Supreme  Court  of  Indi- 
ana said:  "And,  second,  even  if  appellant's 
servants  had  known  of  the  presence  of  the 
deceased  on  the  track  In  front  of  the  mov- 
ing train  in  time  to  have  stopped  it  before 
the  collision,  they  had  a  right  to  presume 
that  he  would  step  off  the  track  in  time  to 
avoid  injury,  up  to  the  last  moment  before 
he  was  struck.  •  •  •  Therefore  ordinary 
care  on  their  part  did  not  require  them  to 
anticipate  that  be  would  not  so  step  off,  and 
did  not  require  them  to  stop  the  train  and 
send  a  force  forward  sufficient  to  remove 
him." 

In  the  case  of  Louisville  &  N.  R.  Co.  T. 
Cronbach,  12  Ind.  App.  666,  41  N.  E.  15,  the 
court  affirmed  the  doctrine  laid  down  in  the 
last  above-cited  case.  Referring  to  the  pre- 
sumption that  one  walking  on  a  railroad 
track  would  step  off  the  track  l;i  time  to 
avoid  Injury,  the  court  said:  "In  the  light 
of  this  presumption,  there  Is  no  evidence,  ei- 
ther direct  or  circumstantial,  In  our  opinion, 
authorizing  the  Inference  that  they  had  rea- 
sonable ground  to  believe,  before  the  engine 
struck  him,  that  Cartmell  was  unconscious 
of  his  danger,  or  that  he  was  unable  to  avoid 
it  On  the  contrary,  they  may  well  have 
presumed  that  Cartmell  knew  before  the  en- 
gine reached  him  that  it  was  moving  to- 
wards him,  and  that  he  would  step  from  the 
track  before  he  was  overtaken." 

In  Campbell  v.  Kansas  City,  etc.,  R.  Co., 
55  Kan.  536,  40  Paa  997,  the  court  said:  "It 
is  contended  that  Campbell  was  seen  500 
feet  ahead  of  the  engine,  and  therefore  the 
engineer  should  have  stopped  the  train  be- 
fore reaching  him.  An  engineer,  however,  is 
not  bound  to  stop  a  train  whenever  he  sees 
a  person  ahead  upon  the  railroad,  but  has 
a  right  to  assume  that  an  adult  person,  ap- 
parently in  the  possession  of  his  faculties, 
will  exercise  his  senses,  and  step  out  of  the 
way  of  danger  before  the  engine  reaches 
him."  And  later  in  the  decision  the  court 
said:  "Campbell  was  a  man  of  mature  years, 
who  had  the  use  of  his  faculties ;  and,  as  he 


was  moving  and  apparently  capable  of  tak- 
ing care  of  himself,  the  engineer  had  a  right 
to  presume  untU  the  last  moment  that  be 
would  leave  the  track,  and  not  be  run  over." 

In  Cln.,  etc.,  Ry.  Co.  v.  Long,  Adm'r,  112 
Ind.  166,  13  N.  E.  659,  which  was  a  case  of 
a  switchman,  familiar  with  the  locality  and 
movement  of  the  trains  at  the  place  where 
he  was  Injured,  the  court,  in  discussing  the 
case,  said:  "Persons  in  the  control  of  rail- 
road trains  have  a  right  to  presume  that 
men  of  experience  will  act  reasonably  in  aU 
given  contingencies.  They  are  not  bound  to 
anticipate  and  provide  against  extraordina- 
ry, unusual,  and  improbable  conditions  which 
involve  inattention  on  the  part  of  others,  and 
their  duty  to  persons  who  are  thns  situate 
only  begins  when  they  have  good  reason  to 
suppose- that  such  persons  are  unconsciously 
in  peril,  or  disabled  from  avoiding  It  It  is 
a  presumption  that  a  person  of  mature  age. 
and  in  the  possession  of  his  faculties,  will 
exercise  care  for  his  own  safety,  and  that  he 
v/111  not  go  to  or  remain  In  a  perilous  posi- 
tion when  a  slight  effort  would  carry  him  to 
a  place  of  safety.  Accordingly,  a  watchman 
or  lookout  on  a  train,  moving  slowly,  with 
bell  ringing,  may  presume,  when  he  observes 
a  man  walking  soberly  on  or  near  the  track, 
that  such  person  has  observed  the  train,  if 
by  the  exercise  of  care  he  could  have  ob- 
served it.  He  may  therefore  reasonably  pre- 
sume, unless  something  Indicates  the  con- 
trary, that  the  person  on  the  track  will  step 
aside,  80  as  to  avoid  any  injury."  And  the 
court  concludes  that  the  facts  of  that  case 
did  not  make  a  case  of  negligence  against 
the  railroad  company. 

To  the  same  effect  is  Carrier  v.  Mo.  Paa 
Ry.  Co.,  175  Mo.  470,  74  S.  W.  1002. 

In  Norfolk  &  W.  Ry.  Co.  v.  Gesswine,  144 
Fed.  56,  75  C.  C.  A.  214,  which  opinion  was 
delivered  by  Judge  Lnrton,  now  on  the  Su-' 
preme  Bench  of  the  United  States,  the  court 
held  that,  in  an  action  for  death  of  a  brake- 
man  by  collision  with  a  passing  train,  as  he 
was  repairing  the  track,  an  Instruction  that 
his  place  of  employment  was  a  dangerous 
place,  and  that,  if  he  was  hurt  while  trains 
were  being  managed  and  operated  in  the 
usual  and  ordinary  way,  there  could  be  no 
recovery,  was  proper. 

The  case  at  bar  was  not  tried  upon  the 
theory  that  no  warnings  were  given,  but  on 
the  theory  that  It  was  the  duty  of  the  rail- 
road company  to  stop  Its  train  and  notify 
the  respondent  to  remove  himself  from  the 
track  in  brder  to  avoid  injury.  Under  the 
law,  before  the  plaintiff  could  recover  in 
this  action,  it  must  be  shown  that  those  in 
charge  of  the  switching  train  knew  that  he 
did  not  hear  the  warnings  or  would  not 
heed  them  and  would  not  get  off  the  track, 
and  that  they  then  wantonly  continued  to 
run  the  train,  and  as  a  result  injured  him. 

In  CoM>  V.  Maine  Cent.  R.  Co.,  100  Me. 
568,  62  Atl.  735,  it  was  held  that  eugiueen 
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numing  locomotives  are  not  bound  to  stop, 
or  eTen  decrease  the  speed  of  the  locomotive, 
merely  because  they  see  persons  vralklng 
niwn  the  track.  They  may  ordinarily  assume 
that  such  persons  have  made  themselves 
aware  of  the  approach  of  the  locomotive  and 
will  seasonably  leave  the  track  for  its  free 
passage,  and  held  that.  If  such  engineer 
makes  all  possible  effort  to  stop  the  loco- 
motive as  soon  as  he  has  reason  to  believe 
tliat  a  person  walking  upon  the  track  is  in 
fact  not  aware  of  the  approach  of  the  loco- 
motive, he  is  not  guilty  of  negligence. 

There  is  nothing  In  the  record  to  show,  or 
wUch  proves  or  tends  to  prove,  that  the  en- 
gineer or  fireman  on  the  switch  train  failed 
to  make  every  possible  effort  to  stop  the 
locomotive  after  they,  or  either  of  tbem,  had 
reason  to  believe  that  the  respondent  was 
not  aware  of  the  approach  of  the  train.  See, 
also,  Everett  v.  Los  Angeles,  etc.,  R.  Ck>.,  115 
Cal.  105,  43  Pac.  207,  46  Pac.  889,  34  L.  R. 
\.  350;  Bookman  v.  Seaboard  Air  Line  Ry. 
Co.,  152  Fed.  686,  81  C.  C.  A.  612. 

It  is  held  by  many  decisions  that  every 
one  about  a  switchyard,  as  an  employe  or 
as  a  trespasser,  must  be  taken  to  know  the 
hazards  of  the  situation  and  that  safety  re- 
quires the  utmost  vigilance.  The  danger  is 
apparent,  and  every  Instinct  of  self-preserva- 
tion sonnds  a  load  warning.  Erlckson  v.  St. 
Panl  ft  D.  R.  Co.,  41  Minn.  600,  43  N.  W^ 
332,  5  L.  R.  A.  786. 

In  the  case  of  Norfolk  &  W.  Ry.  Co.  v. 
Dean's  Adm'x,  107  Va.  505,  69  8.  E.  389,  the 
court,  referring  to  the  action  of  the  conduc- 
tor, said:  "If  the  emergency  brake  had  been 
applied  at  the  Instant  Whitworth  discovered 
the  presence  of  Dean  upon  the  track,  the  ac- 
cident would  have  l>een  averted;  but  in  the 
honest  exercise  of  his  discretion.  In  the  light 
of  his  long  experience,  he  did  not  at  that 
moment  consider  Dean  in  a  position  of 
peril." 

So  In  the  case  at  bar.  When  the  fireman 
on  the  switch  engine  saw  the  conductor 
walking  leisurely  on  the  track,  in  the  honest 
exercise  of  bis  discretion,  and  in  the  light  of 
long  experience,  no  doubt  he  did  not  at  that 
moment  consider  the  respondent  in  any  peril 
whatever.  Teel  v.  Ohio  Rlv.  R.  R,  Co.,  49 
W.  Va.  85,  38  S.  B.  618;  Raines  v.  Chesa- 
peake &  O.  Ry.  Co.,  39  W.  Va.  50,  19  S.  E. 
566,  24  L.  R.  A.  226. 

As  said  in  the  last-cited  case,  we  know  of 
no  rule,  and  can  find  no  case,  making  it  the 
duty  of  the  engineer,  under  facts  and  cir- 
cumstances like  those  in  the  case  at  bar, 
not  to  approach  a  man. walking  on  a  track 
nearer  than  the  distance  within  which  the 
train  can  be  stopped.  If  the  engineer  saw 
the  respondent  on  the  track,  and  could  have 
stopped  the  train,  still  he  was  fully  Justified, 
knowing  him  to  be  the  conductor,  in  believ- 
ing up  to  the  last  moment  that  he  would 
move  ont  of  the  way.  Norwood  v.  Raleigh, 
111  N.  C.  236,  16  a.  E.  4;  Ix)ni9ville  &  N.  R. 
Co.  T.  Black,  89  Ala.  313,  8  South.  246. 


In  Exum  V.  Atlantic  Coast  Line  R.  Co., 
154  N.  C.  408,  70  S.  E.  845,  33  L.  R.  A.  (N. 
8.)  169,  the  court  said:  "In  this  class  of  cas- 
es it  will  be  found  generally  that,  where  the 
company  has  been  held  liable,  it  is  in  cases 
where  Oie  party  Injured  was  not  upon  equal 
chances  with  the  engineer  to  avoid  the  in- 
Jury,  where  there  was  something  suggesting 
the  injured  party's  disadvantage  or  disabil- 
ity, as  where  the  party  Injured  is  lying  on 
a  railroad  track,  apparently  drunk  or  asleep, 
or  Is  on  a  bridge  or  trestle,  where  he  cannot 
escape,  or  cannot  do  so  without  great  dan- 
ger." Smalley  v.  So.  Ry.  Co.,  57  S.  C.  243, 
35  S.  E.  489. 

In  a  note  to  Railroad  Co.  v.  Vaughan,  93 
Ala.  209,  9  South.  468,  by  Mr.  Freeman,  it 
is  said:  'The  true  principle,  it  is  conceived, 
is  that  the  engineer  should  see  that  the 
track  is  clear,  but  that,  when  an  obstruction 
is  perceived,  the  proper  course  to  adopt  will 
depend  upon  whether  it  is  a  living  or  Inani- 
mate object,  and,  if  it  is  a  living  object, 
whether  it  is  an  intelligent  human  being, 
capable,  under  ordinary  circumstances,  of 
discerning  the  means  of  securing  safety,  or 
a  brute,  which  has  no  guide  but  mere  In- 
stinct. If  the  object  seen  is  an  intelligent 
human  being,  it  seems  to  be  generally  agreed 
that  the  engineer  has  a  right  to  presume 
that  he  will  get  out  of  harm's  way  before 
the  engine  reaches  him,  and  that  it  is  not 
negligence  to  act  upon  that  presumption." 

In  Norfolk  &  Western  R.  Co.  v.  Johnson's 
Adm'r,  103  Va.  787,  50  S.  E.  268,  30  Am. 
St.  Rep.  50,  the  court  said:  "In  the  case  at 
bar  there  was  nothing  to  put  the  engineer 
upon  his  guard.  The  preponderance  of  the 
evidence  shows  that  the  plaintiflTs  intestate 
was  doing  what  was  done  dally  at  that  point. 
The  engineer  was  confronted  with  no  un- 
usual situation,  and  he  was  not  negligent,  un- 
der such  circumstances,  In  treating  the  plain- 
tiff's intestate  as  free  from  danger." 

In  Waldron  v.  Boston,  etc.,  R.  Co.,  71  N. 
H.  362,  52  Atl.  443,  the  court  said:  "It  Is 
therefore  Immaterial  whether  the  engineer 
in  fact  saw  the  deceased  before  the  acci- 
dent, or  in  time  to  have, avoided  the  collision; 
for  the  question  is,  not  what  he  might  have 
done,  but  what  his  duty  to  Waldron  re- 
quired, In  view  of  the  latter's  apparent  duty 
and  ability  to  protect  himself."  Atlantic 
Coast  Line  R.  Co.  v.  Miller,  53  Fla.  246,  44 
South.  247. 

The  fireman  saw  and  recognized  the  re- 
spondent, who  was  a  railroad  conductor  of 
experience,  and  expected,  and  had  a  right  to 
expect  him  to  adopt  ordinary  and  usual  pre- 
cautions of  self-preservation.  See  Ray's 
Work  on  Negligence  of  Imposed  Duties,  p. 
134;  Elliott  on  Railroads,  S  1258;  33  Cyc. 
800;   Wharton  on  Negligence,  §  389a. 

In  the  case  at  bar,  when  the  fireman  saw 
the  respondent  on  the  switch  track  500  feet 
ahead  of  the  engine  and  the  engine  was  haul- 
ing 4  cars  of  coal  up  a  1  per  cent,  grade 
at  the  rate  of  about  10  miles  an  hour,  with 
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the  bell  ringing  and  tbe  train  making  a 
noise  that  might  easily  be  heard  a  quarter  of 
a  mile,  the  fireman  and  engineer  were  con- 
fronted with  no  unusual  situation,  and  the 
question  presented  here  is  not,  wliat  the  en- 
gineer might  have  done,  but  wliat  tils  duty 
to  the  respondent  required,  in  Tiew  of  the 
latter's  apparent  duty  and  ability  to  protect 
himself  by  stepping  ofT  the  track  in  time 
to  avoid  any  injury.  The  engineer  had  a 
right  to  assume  tliat  the  respondent,  being 
a  conductor,  was  in  possession  of  his  facul- 
ties of  hearing  and  seeing,  and  to  assume 
that  he  would  not  become  so  engrossed  or 
engaged  in  his  own  thoughts  as  not  to  pro- 
tect himself  by  stepping  oil  the  track  l>e- 
fore  the  engine  struck  him,  for  under  the 
great  weight  of  authority,  even  if  the  en- 
gineer had  seen  him  up  to  the  time  the  en- 
gine got  to  within  a  hundred  feet  of  him, 
he  had  the  right  to  assume  that  the  respond- 
ent would  protect  himself  from  injury  by 
stepping  off  the  track.  It  would  not  tiave 
been  negligence  for  the  engineer  to  act  upon 
that  presumption.  The  respondent  was  an 
intelligent  human  being,  had  been  long  en- 
gaged in  railroad  service,  had  had  large  ex- 
I>erience  in  switchyards  and  as  brakeman  and 
conductor  on  trains,  and  the  engineer  tiad  a 
right  to  expect  him  to  protect  himself  from 
injury,  under  the  circumstances,  as  any  man 
of  ordinary  Judgment  and  prudence  would 
do.  It  would  be  unreasonable  for  this  court 
to  hold,  under  the  facts  of  this  case,  that 
the  engineer  should  have  stopped  his  train 
and  sent  forward  a  brakeman  to  invite  the 
conductor  to  get  oJDT  the  track,  as,  under  the 
facts  of  this  case  and  the  law  applicable 
thereto,  there  was  no  negligence  whatever 
shown  on  the  part  of  the  appellant 

In  2  Thompson  on  Negligence,  |  1735,  the 
author,  in  referring  to  the  obligation  of  care 
and  effort  on  the  part  of  the  railroad  com- 
pany, states  that  such  care  and  effort  do 
not  generally  commence  at  the  time  when 
one  is  seen  on  a  railroad  track  and  in  no 
immediate  danger,  and  says:  "It  arises  at 
the  moment  when  he  is  seen  to  I>e  in  a  peril- 
ous situation;  then,  but  not  until  then,  the 
effort  to  stop  the  train  must  commence.  In 
fact,  the  language  of  most  of  the  decisions, 
which  speak  upon  this  question,  speak  of 
the  obligation  of  care  and  effort  in  favor 
of  the  trespasser  as  arising  at  the  point  of 
time  when  his  perilous  situation  is  discover- 
ed or  is  known;  they  must  have  become 
aware  both  of  his  presence  and  his  peril." 

Conceding  that  the  fireman  on  said  engine 
knew  of  the  presence  of  the  conductor  on 
-said  track,  he  had  not  become  aware  of  the 
conductor's  peril  until  Hennessy  gave  the 
"wash-out"  signal  to  stop  the  engine,  and  it 
was  then  too  late  to  protect  the  respondent 
from  injury.  Could  it  reasonably  be  pre- 
sumed or  assumed  by  the  fireman  and  engi- 
neer that  a  conductor,  familiar  with  the 
switching  yards,  the  methods  used  in  switch- 
ing and  making  up  trains,  and  the  use  to 


which  said  "scale  track"  was  put,  would 
walk  upon  said  track  and  become  so  absorbed 
in  a  matter  that  was  or  was  not  his  duty  to 
perform  as  to  become  oblivious  to,  and  un- 
conscious of,  the  ringing  of  the  l>eU,  the 
noise  made  by  the  laboring  engine  and  cars, 
and  the  exhaust  of  steam?  And  was  it  neg- 
ligence on  the  part  of  the  company  if  its 
fireman  and  engineer  presumed  and  assumed 
that  a  conductor,  under  such  facts  and  cir- 
cumstances, would  step  off  the  track?  I 
think  not  They  may  iiave  luown  of  his 
presence  on  the  track,  but  certainly  under 
the  facts  they  did  not  know  tliat  he  was  in 
peril  until  it  was  too  late  to  stop  the  train 
and  prevent  the  accident  In  railroad  yards, 
where  a  large  amount  of  switching  is  done, 
often  many  men  are  employed  at  various 
kinds  of  work  that  requires  them  to  pass 
over  or  remain  on  some  of  the  numerous 
tracks  in  doing  their  work,  and,  if  an  en- 
gineer were  required  to  stop  his  engine  with- 
in a  hundred  feet  of  such  men  if  they  did 
not  step  off  the  track,  the  workmen  would 
lose  a  great  deal  of  time  or  the  switch  en- 
gine would  make  slow  progress  with  its 
work.  It  is  the  custom  in  such  yards  for 
the  employes  to  continue  their  work  and 
step  off  the  track  in  time  to  save  themselves 
from  accident  and  if  a  hard  and  fast  rule 
is  adopted,  requiring  the  engineer  in  a 
switchyard,  where  trains  are  run  slowly,  to 
stop  his  engine  under  such  conditions  and 
circumstances,  it  would  greatly  retard  trans- 
portation, both  of  passengers  and  freight.  It 
is  a  well-recognized  psychological  fact  that 
many  persons  will  not  step  off  a  railway 
track  until  the  train  is  nearly  upon  them, 
and  it  is  also  well  recognized  that  many  peo- 
ple would  delight  in  stepping  upon  the  track 
and  stopping  the  train  in  order  to  show  their 
importance,  if  it  was  the  duty  of  the  con- 
ductor to  stop  the  train  as  soon  as  they  step- 
ped upon  the  track.  But  it  is  a  well-estab- 
lished rule  that  where  the  engrineer  sees  a 
person  on  the  track,  apparently  in  the  full 
possession  of  his  faculties,  he  has  a  right  to 
presume  that  such  person  will  step  off  in 
time  to  save  himself  from  injury.  To  hold 
otherwise  would  go  beyond  any  rule  of  .neg- 
ligence laid  down  in  the  books. 

[II]  8.  The  act  of  Congress  under  which 
this  action  was  prosecuted  provides  that  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff should  not  be  a  bar  to  recovery,  but 
that  damages  should  be  diminished  by  the 
Jury  in  proportion  to  the  amount  of  negli- 
gence attributable  to  such  employ^.  The 
trial  court  gave  the  proper  instruction  upon 
this  question,  and  also  advised  the  Jury 
that  tl)e  plaintiff  was  guilty  of  contributory 
negligence  and  instructed  them  that  it  was 
their  duty  to  diminish  the  damages  in  such 
proportion  as  they  found  his  negligence  con- 
tributed to  the  injury.  The  court  also  in- 
structed the  Jury  that  they  should  reduce  the 
amouut  of  verdict  by  the  amount  of  money 
he  had  received  from  the  railroad  company 
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aabaeqaent  to  bis  injury.  It  would  appear 
from  the  verdict  of  $35,000  that  the  jury 
iwld  no  attention  whatever  to  those  Instruc- 
tions of  the  court.  The  evidence  shows  that 
the  company  paid  him  $987.85  subsequent  to 
the  injury,  and  It  does  not  appear  that  the 
jury  paid  any  attention  whatever  to  the  in- 
struction of  the  court  upon  that  question. 

4.  The  provisions  of  section  4  of  said  act 
of  Congress  do  not  remove  the  defense  of  as- 
sumption of  risk  imless  the  Injnry  or  death 
of  the  employs  was  contributed  to  by  the 
violation  on  the  part  of  the  common  carrier 
of  any  statute  enacted  for  the  safety  of  the 
employes.  As  before  stated,  it  is  not  claim- 
ed in  this  case  tliat  the  railroad  company 
violated  any  such  statute,  or  that  any  such 
violation  in  any  manner  contributed  to  the 
injury  of  respondent,  and  it  is  clear  that  the 
respondent  assumed  certain  risks  in  regard 
to  Ills  railroad  work.  He  knew  as  much 
abont  the  track  where  he  was  injured  and 
its  use  and  general  surroundlngfi  and  the 
probability  that  trains  would  l>e  moved  back- 
ward and  forward  thereon  in  switching 
operations  as  any  one,  and  also  had  the  com- 
mon knowledge  that  trainmen  would  pre- 
sume, if  they  saw  him  upon  the  track,  that 
be  wonld  get  off  before  the  engine  would 
strike  him ;  and,  if  he  was  upon  the  track  in 
the  performance  of  bis  duty,  he  knew  he  was 
in  danger  of  being  injured  if  he  did  not 
heed  the  warnings  of  the  bell  upon  the  en- 
gina  See  O'Neil  v.  Pittsburg,  etc.,  R.  Co. 
(a  C.)  130  Fed.  204;  Goodes  v.  Boston  k 
A.  R.  Co.,  162  Mass.  287,  38  N.  E.  500;  Olsen 
T.  Andrews,  168  Mass.  261,  47  N.  E.  90. 

[17]  5.  It  is  suggested  by  counsel  that  the 
doctrine  of  the  "last  clear  chance"  is  appli- 
cable to  this  case.  We  are  not  in  accord 
with  that  suggestion,  as  it  does  not  appear 
that  the  appellant  presumed,  or  was  bound 
to  prestune,  that  the  respondent  would  not 
step  off  the  track  before  the  accident  occur- 
red, and,  when  the  engineer  first  realized 
that  the  respondent  was  in  peril,  the  evidence 
clearly  shows  that  he  stopped  liiB  train  with- 
in 80  feet,  which  was  as  qulcidy  as  it  could 
have  been  stopped;  and  It  does  not  appear 
tliat  by  the  exercise  of  reasonable  care  and 
prudence  the  engineer  could  have  prevent- 
ed the  accident. 

[II]  6.  It  Is  next  contended  that  the  ver- 
dict, of  $35,000  Is  excessive,  and  shows  ttiat 
it  was  rendered  through  passion  and  prej- 
udice and  without  due  deliberation.  The  re- 
spondent testified  that  he  was  40  years  of 
age;  that  his  salary  as  conductor  averaged 
abont  $125  a  month,  which,  if  be  worked 
continuously  every  month  in  the  year,  would 
amount  to  $1,500  a  year.  The  amount  of  the 
verdict,  $35,000,  if  pat  at  interest  at  7  per 
cent.,  would  give  a  return  of  $2,450  per  year, 
which  would  probably  be  double  the  amount 
the  respondent  would  earn,  taking  it  one 
year  with  another,  and  at  the  death  of  re- 
spondent would  leave  $35,000.  The  amount 
of  the  verdict  is  so  excessive  that  It  leads 


us  to  believe  that  it  was  rendered  tbrougli 
prejudice  and  passion  and  without  delibera- 
tion. 

7.  Some  errors  are  assigned  as  to  the  ad- 
mission and  rejection  of  certain  evidence; 
but  we  do  not  think  it  necessary  to  pass  up- 
on those  any  further  than  to  say  that  there 
was  not  such  error  as  would  warrant  a  re- 
versal of  the  judgment  for  that  reason  alone. 

[19]  8.  The  giving  and  refusing  to  give 
certain  instructions  is  assigned  as  error.  We 
will  not  undertake  to  repeat  the  instructions 
here,  but  wUl  refer  to  them  by  number  as 
they  appear  in  the  record. 

The  giving  of  instructions  Nos.  1  and  3 
was  not  error,  as  they  correctly  stated  the 
law.  Instruction  No.  4  should  not  have  been 
given.  Instruction  No.  14,  as  modified  and 
given  by  the  court,  was  a  correct  statement 
of  the  law.  Instruction  No.  6  should  not 
have  been  given,  as  there  is  no  evidence  in 
the  record  showing  that  the  respondent  was 
obllvibuB  to  danger  while  walking  on  the 
track.  Instruction  No.  6,  as  requested  by 
the  defendant,  correctly  stated  the  law  and 
should  have  been  given.  It  was  not  error  for 
the  court  to  refuse  to  give  instructions  Nos. 
10,  16,  18,  and  20  as  requested  by  defend- 
ant It  was  error  for  the  court  to  refuse 
to  give  instructions  Nos.  11,  15,  and  17,  as 
they  correctly  stated  the  law.  Instruction 
No.  10,  requested  by  defendant,  as  modified 
and  given  by  the  court,  correctly  stated  the 
law. 

For  the  foregoing  reasons,  the  Judgment 
must  be  reversed,  and  a  new  trial  granted, 
and  it  is  80  ordered,  with  costs  of  this  ap- 
peal in  favor  of  appellant 

AILSHIE,  3.  (concurring  specially).  I 
agree  with  the  general  rule  of  law  as  stated 
by  Mr.  Justice  SULLIVAN.  This  court  has 
followed  the  most  advanced  and  liberal  rule 
that  has  ever  been  approved  by  the  courts 
in  allowance  of  damages  in  this  class  of 
cases.  Anderson  v.  Great  Northern  R.  Co., 
15  Idaho,  513,  99  Pac.  91:  Fleenor  v.  O.  8. 
L.  R.  Co.,  16  Idaho,  781, 102  Pac.  897;  Wheel- 
er V.  O.  R.  &  N.  Co.,  16  Idaho,  375,  102  Pac. 
347;  Maloney  v.  Winston  Bros.  Co.,  18  Idaho, 
740,  111  Pac.  1080.  Where,  however,  there 
is  a  total  failure  to  show  negligence  on  the 
part  of  the  defendant  there  can  be  no  recov- 
ery, and  precaution  and.  diligence  cannot  be 
required  to  such  an  extreme  as  would  pre- 
vent an  Individual  or  company  from  carry- 
ing on  its  ordinary  business.  In  this  case  it 
is  clearly  shown  and  is  not  d^ied  that  the 
respondent  was  guilty  of  gross  negligence. 
He  was  at  a  place  where  his  employment 
did  not  require,  but  rather  forbade,  him  be- 
ing. The  fact,  however,  that  he  was  in  a 
place  of  danger,  did  not  license  the  company 
to  run  over  him  or  to  in  any  degree  lessen 
its  vigilance  In  maintaining  a  lookout  for  any 
one  who  might  come  in  the  way  of  its  en- 
gines. Clearly  respondent  was  in  no  real 
or  apparent  danger  when  walking  on  the 
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track  500  feet  ahead  of  the  switch  engine, 
and  the  engineer  was  then  under  no  duty 
to  slow  up  or  stop  the  train  on  this  account. 
He  was  an  employ^  and  train  conductor 
physically  and  mentally  sound  and  under  no 
disability.  The  engineer  and  fireman  say 
they  did  not  see  him  any  more  until  after  the 
accident,  yet  it  is  clearly  shown  that  he  was 
on  the  track  from  that  time  until  he  was  in- 
jured. I  realize  that  the  company  is  not  re- 
quired to  maintain  the  same  degree  of  vigi- 
lance in  its  switchyards,  when  making  up 
trains  and  cutting  out  cars,  in  the  way  of 
maintaining  lookouts  and  slowing  up  when 
some  one  comes  onto  the  track,  that  is  re- 
quired of  it  outside  Ita  yards  and  at  cross- 
ings. Notwithstanding  this  consideration,  I 
am  not  prepared  to  say  in  this  case  that 
there  is  absolutely  no  evidence  of  any  neg- 
ligence on  the  part  of  the  company  in  not 
discovering  the  respondent  on  the  track  soon- 
er than  was  done,  or,  in  other  words,  in  not 
maintaining  more  or  greater  vigilance  in  its 
lookout  over  the  track  in  the  direction  in 
which  this  engine  No.  22  was  backing  up. 

Since  this  case  must  be  again  tried,  I  re- 
frain from  any  further  comment  on  the  evi- 
dence on  this  point 

In  any  possible  view  of  the  law,  the  ver- 
dict in  this  case  is  exorbitant  and  excessive. 
If  the  Jury  should  find  the  company  guilty 
of  negligence  sufficient  to  snpport  a  verdict, 
still  they  are  commanded  by  the  act  of  Con- 
gress to  diminish  the  damages  In  proportion 
to  the  amount  of  negligence  attributable  to 
the  employfi.  This  they  certainly  failed  to 
do  in  the  present  case.  I  concur  in  reversing 
the  Judgment  and  ordering  a  new  trial. 

STEWART,  C.  J.  (dissenting  in  part,  and 
concurring  in  part  and  in  the  Judgment).  I 
am  unable  to  agree  with  that  portion  of  the 
opinion  written  by  Mr.  Justice  SULLIVAN 
In  which  he  discusses  the  law  of  negligence 
on  the  part  of  the  railway  company,  and 
applies  the  same  to  the  facts  proven  in  this 
case. 

It  appears  that  both  the  engineer  and  fire- 
man were  in  a  position  to  have  seen  the  re- 
spondent upon  the  track  from  the  time  that 
Moore  first  saw  the  respondoit,  up  to  a  point 
not  more  than  a  car's  length  distant  from 
the  respondent  at  the  time  he  was  struck. 

It  Is  also  shown  by  the  evidence  that  after 
the  respondent  was  seen  by  Moore,  who  was 
fireman  on  the  engine-  which  struck  the  re- 
spondent, no  effort  was  made  by  either  the 
fireman  or  the  engineer  upon  the  engine  to 
give  the  respondent  any  different  signal  of 
the  approaching  of  such  engine  than  was 
being  given  by  the  ringing  of  the  bell  and 
the  noise  from  the  engine  before  the  respond- 
ent was  seen  by  Moore,  the  fireman. 

There  is  no  evidence  to  show  that,  during 
the  time  intervening  between  the  time  Moore 
first  saw  the  respondent  upon  the  track  and 
the  time  the  engine  struck  the  respondent, 
either  the  engineer  or  the  fireman  were  in 


any  way  engaged  so  as  to  prevent  them  from 
seeing  the  respondent  during  that  period  of 
time,  and  no  reason  given  why  they  did  not 
again  look  down  the  track  and  see  whether 
the  respondent  was  leaving  or  had  left  the 
track  after  he  had  first  been  seen.  With  the 
knowledge  of  the  company  that  the  respond- 
ent was  upon  the  track,  and  that  if  be  did 
not  leave  it  he  would  be  struck  by  the  en- 
gine, the  employes  In  charge  of  the  engine 
which  struck  the  respondent  did  not  exer- 
cise special  care  or  watchfulness  at  any  time 
between  the  time  they  first  ascertained  that 
the  respondent  was  on  the  track  and  In  dan- 
ger of  being  struck  by  the  engine,  to  the  time 
he  was  struck,  and  with  full  knowledge  dur- 
ing all  such  times  that  the  respondent  ■was 
on  the  track  ai^d  would  be  struck  if  he  did 
not  leave  the  track.  These  are  questions  to 
be  considered  in  determining  the  negligence 
of  the  appellant;  and,  also,  did  the  employes 
exercise  ordinary  care  which  a  reasonable 
and  prudent  person  should  exercise  under 
the  circumstances  to  avoid  the  injury  to  the 
respondent?  The  determination  of  these 
questions.  In  the  first  Instance,  was  with  the 
Jury.  The  Jury  having  found  negligence  on 
the  part  of  the  appellant,  such  verdict  should 
not  be  disturbed  by  this  court,  if  there  Is 
evidence  from  which  reasonable  men  might 
disagree  as  to  negligence.  The  verdict 
should  not  be  set  aside.  Wheeler  v.  O.  R. 
&  N.  Co.,  16  Idaho,  376,  102  Pac.  847.  To 
say  as  a  matter  of  law,  as  is  said  In  this 
opinion  by  Mr.  Justice  SULLIVAN,  that 
there  was  no  negligence  on  the  part  of  the 
appellant.  Is,  in  my  Judgment,  not  Justified 
by  the  law,  nor  is  It  a  proper  regard  for  the 
value  and  protection  of  human  life.  I  do 
not  believe  that  the  cases  upon  which  Mr. 
Justice  SULLIVAN  relies,  when  closely  an- 
alyzed, sustain  the  rule  announced  In  that 
opinion.  I  shall  not  undertake  in  this  dis- 
senting opinion  to  analize  those  cases,  for 
the  reason  that  the  Judgment  rendered  is  to 
be  reversed  and  the  case  may  come  to  this 
court  again  upon  appeal,  when  this  ques- 
tion may  again  be  considered. 

Mr.  Justice  SULLIVAN  says  in  his  opin- 
ion, after  reviewing  a  number  of  cases  from 
other  courts,  "It  would  be  unreasonable  for 
this  court  to  bold,  under  the  facts  of  this 
case,  that  the  engineer  should  have  stopped 
bis  train  and  sent  forward  a  brakeman  to 
invite  the  conductor  to  get  off  the  track,  as 
under  the  facts  of  this  case  and  the  law 
applicable  thereto  there  was  no  negligence 
whatever  shown  on  the  part  of  the  appel- 
lant" The  substance  of  this  statement  ix 
repeated  a  number  of  times  in  the  opinion, 
and  it  would  seem  to  be  the  rule  announced 
in  that  opinion.  I  cannot  approve  this  rule. 
I  am  clearly  of  the  opinion  that  the  facts 
were  sufficient  to  Justify  the  Jury  in  finding 
that  there  was  negligence  on  the  part  of  the 
appellant,  and  that  such  negligence  was  the 
proximate  cause  of  the  Injury.  Neither  do 
I  think  it  necessary  for  this  court  to  hold. 
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nnder  the  facts  of  this  case,  that  it  was 
tb«  duty  of  the  engineer  in  charge  of  the 
train  that  struck  the  respondent  to  have 
stopped  his  train  and  sent  forward  a  brake- 
man  to  invite  the  conductor  to  get  off  the 
track.  It  is  very  easy  to  make  that  kind 
of  a  statement  in  order  to  protect  an  em- 
ploy£  who  does  not  do  liis  duty,  and  also  in 
defense  of  the  wrongful  acte  and  careless- 
ness of  the  company  in  operating  its  train; 
but  that  result  does  not  follow  from  the  rule 
of  law  which  imposes  a  duty  on  the  part  of 
the  railway  company,  under  the  facts  of  this 
rase,  to  use  all  reasonable  care  in  averting 
the  injury,  which  clearly  appears  not  to  have 
been  done  under  the  evidence  shown  in  this 
case. 

As  I  understand  the  general  rule  of  law 
applicable  to  the  facts  of  this  case.  It  is 
that  one's  own  negligence  in  such  cases  pre- 
cludes recovery,  subject  to  the  qualification 
that  where  the  defendant  has  discovered  or 
had  knowledge  of  the  peril  of  the  plaintiff's 
position,  and  it  is  apparent  that  the  plaiu- 
tUI  makes  no  effort  whatever  to  escape 
therefrom,  the  duty  becomes  imperative  for 
the  defendant  to  use  all  reasonable  care  to 
avoid  the  injury,  and  that,  if  this  is  not 
done,  the  defendant  becomes  liable,  notwith- 
standing the  negligence  of  the  plaintiff  or 
deceased.  This  rule,  in  my  opinion,  is  ap- 
plicable to  the  facts  shown  by  the  evidence 
in  this  case.  I  d6  not  believe  that  where  a 
railway  company,  operating  a  train  upon  its 
right  of  way,  either  upon  its  general  track 
or  in  the  yards  where  trains  are  transferred 
and  made  up,  after  a  danger  or  peril  becomes 
apparent  to  those  in  charge  of  the  train,  and 
after  it  is  brought  to  the  knowledge  of  the 
employ^  in  charge  of  such  train  that  the 
danger  Is  not  recognized  or  appreciated  by 
a  person  passing  along  the  track  in  front  of 
the  train,  such  facts  can  excuse  the  com- 
pany from  exercising  reasonable  effort  to. 
stop  the  train  and  prevent  the  injury. 

From  an  examination  of  the  cases  cited  in 
Mr.  Justice  SULX-IVAN'S  opinion,  and  other 
cases,  it  will  l>e  observed  that  the  facts  re- 
cited in  such  cases  are  generally  different, 
and  that  the  conduct  and  acts  of  the  em- 
ployes under  circumstances  which  tend  to 
show  negligence  on  the  part  of  the  railway 
company  are  not  alike,  and  that  each  case  is 
ileterniined  by  its  own  facts  and  circum- 
stances. An  examination  of  these  various 
opinions  leads  me  to  believe  that,  under  the 
facts  shown  by  the  record  in  this  case,  the 
trial  court,  and  also  this  court,  should  not 
determine  as  a  matter  of  law  that  the  rail- 
n-ay  company  had  discharged  itself  from  li- 
ability, by  its  employes  observing  all  the 
precautions  which  the  circumstances  and 
emergency  demanded.  Neary  et  al.  v.  North- 
••m  Pac.  Ry.  Co.  et  al.,  37  Mont  461,  97  Pac. 
!M4,  19  L.  K.  A.  (N.  S.)  446 ;  Riley  v.  North- 
ern Pac.  Ry.  Co.,  36  Mont.  545,  93  Pac.  948; 
Ix>ul8vllle  &  N.  R.  Co.  v.   Morlay,  86  Fed. 


240,  30  C.  G.  A.  6;  Bouwmeester  ▼.  Grand 
R.  &  I,  Co.,  63  Mich.  557,  30  N.  W.  337; 
ICelley  v.  Chicago,  B.  &  Q.  R.  Co.,  118  Iowa, 
387,  92  N.  W.  45;  Louisville  &  N.  R.  Co.  v. 
Trammell,  93  Ala.  350,  9  South.  870;  Watts 
V.  Richmond  &  D.  R.  Co.,  89  Ga.  277,'  15 
S.  E.  305;  Kansas  &  Ark.  V.  Ry.  Co.  v.  Fitz- 
hugh,  61  Ark.  341,  33  S.  W.  960,  54  Am.  St. 
Rep.  211 ;  St  Louis  S.  W.  Ry.  Co.  v.  Bishop, 
14  Tex.  Civ.  App.  504,  37  S.  W.  764;  Erick- 
son  V.  St.  Paul  &  D.  R.  Co.,  41  Minn.  500, 
43  N.  W.  332,  5  L.  R.  A.  786;  Schulz  v. 
Chicago,  M.  &  St  P.  Ry.  Co.,  67  Minn.  271, 
50  N.  W.  192;  Mellon  v.  Great  N.  Ry.  Co. 
(Minn.)  134  N.  W.  116;  Brown  v.  0.,  B.  & 
Q.  R.  Co.  (Minn.)  134  N.  W.  315;  Chamber- 
lain V.  Missouri  Pac  R.  Co.,  133  Mo.  587, 
33  S.  W.  437,  34  S.  W.  842 ;  Isbell  y.  N.  T.  & 
N.  H.  Ry.  Co.,  25  Conn.  656;  Dale  y.  Col- 
fax Coal  Co.,  131  Iowa,  67,  107  N.  W.  1096. 

This  court  also,  In  my  Judgment  in  the 
case  of  Anderson  v.  G.  N.  Ry.  Co.,  15  Idaho, 
513,  99  Pac.  91,  announces  the  same  general 
principle  of  law,  and  this  rule  should  be 
adhered  to  by  this  court  in  a  case  where  the 
facts  shown  are  of  the  same  general  char- 
acter as  the  facts  in  this  case. 

I  concur  in  the  opinion  of  Mr.  Justice 
SULLIVAI<r  in  his  discussion  of  the  Employ- 
er's Liability  Act  enacted  by  Congress  in 
1908  and  the  amendment  made  in  1910  (Act 
April  5,  1910,  c.  143,  36  Stet  291  [U.  S. 
Comp.  St  Supp.  1911,  p.  1324])  and  I  also 
concur  in  the  opinion  as  to  the  Judgment  be- 
ing excessive.  It  is  apparent  that  the  Jury 
did  not  observe  the  instructions  of  the  trial 
coiu-t  with  reference  to  their  duty  to  con- 
sider the  contributory  negligence  of  the 
plaintiff  in  determining  the  amount  of  dam- 
ages in  case  they  found  for  the  plaintiff, 
and,  on  accotmt  of  such  Judgment,  I  think 
it  is  the  duty  of  this  court  to  reverse  the 
Judgment 


(S7  Kan.  795) 
STATE  ex  rel.  DAWSON,  Atty.  Gen.,  et  aL  v. 

BRANINE,  County  Clerk,  et  al. 
(Supreme  Court  of  Kansas.     July  22,  1912.) 

constitutionat.    law    (§    68*)  —  judicial 

Powers— Political  Questions. 

The  courts  cannot  be  called  upon  to  decide 
political  matters  further  than  the  statutes 
clearly  require. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  |§  125-127;   Dec.  Dig.  { 

ea*] 

Original  proceeding  In  mandamus  by  the 
State  of  Kansas  on  the  relation  of  John  S. 
Dawson,  Attorney  General,  and  others, 
against  C.  E.  Branine,  County  Clerk,  and 
others.    Dismissed. 

John  S.  Dawson,  Atty.  Gen.,  Fred  S.  Jack- 
son, C.  W.  Trickett  F.  L.  Martin,  W.  L. 
Huggins,  Howard  Lewis,  and  C.  A.  Matson, 
for  plaintiffs.  F.  Dumont  Smith,  Fred  B. 
Stanley,  D.  R.  Hite,  D.  W.  Mulvane,  and 
Chester  I.  Long,  for  defendants. 
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PER  CURIAM.  The  court  Is  of  the  opin- 
ion that  the  district  court  of  Harvey  coun- 
ty had  jurisdiction  to  entertain  the  petition 
filed  therein,  and  to  issue  a  restraining  or- 
der, pending  its  examination  of  the  case. 
It  is  further  of  the  opinion  that  such  peti- 
tion does  not  state  a  cause  of  action  for  a 
kind  of  fraud  cognizable  by  a  court  of  law 
or  equity.  Assuming  the  facts  stated  to  be 
true,  they  are  political  in  their  nature,  and 
the  remedy  of  the  plaintiifs  is  by  political 
methods.  The  courts  cannot  be  called  upon 
to  decide  political  matters  further  than  the 
statutes  clearly  require;  and  the  statutes  of 
Kansas  do  not,  expressly  or  by  implication, 
authorize  the  granting  of  the  relief  asked 
of  the  district  court  of  Harvey  county. 

It  is  assumed  that  the  district  court  of 
Harvey  county  will  reach  the  same  conclu- 
sion, and  dismiss  the  action  pending  before 
it.  Upon  such  dismissal,  the  occasion  for  the 
proceeding  in  this  court  will  be  removed; 
and  consequently  this  proceeding  Is  dismiss- 
ed.   All  the  Justices  concurrinj^ 


(87  Kan.  796) 

MARKS  et  aL  v.  DAVIS  et  al 
(Supreme  Court  of  Kansas.    July  27,  1912.) 

Appeal  from  District  Court,  Harvey  County. 

Injunction  by  R.  A.  Marks  and  others 
against  Samuel  A.  Davis  and  others.  Judg- 
ment for  defendants  denying  the  injunction 
and  dismissing  the  action,  and  plalntUia 
apiieal.    Affirmed. 

F.  B.  Stanley,  Fred  Dumont  Smitli,  D.  R. 
Hlte,  D.  W.  Mulvane,  and  Chester  I.  Long, 
for  appellants.  Howard  S.  Lewis,  F.  S.  Jack- 
son, F.  L.  Martin,  C.  W.  Trlckett,  and  0.  A. 
Matson,  for  appellees. 

PBB  CURIAM.  The  court  adheres  to  its 
ruling  in  the  case  of  State  ex  rel.  v.  Bran- 
ine  et  al.,  125  Pac.  343;  and,  since  the 
questions  involved  in  the  present  case  are 
political  and  moral  in  their  nature,  and  the 
wrongs  complained  of  are  of  a  kiDd  for 
which  the  courts  are  not  authorized  to  grant 
relief,  the  judgment  of  the  district  court, 
dismissing  the  action  and  denying  the  in- 
junction, must  be  affirmed.  The  court  re- 
frains from  the  expression  of  any  opinion 
respecting  the  regularity  or  irregularity  of 
the  conduct  of  any  political  faction  or  organ- 
ization. 

JOHNSTON,  O.  J.,  and  BUBOH,  MASON, 
and  POBTEK,  JJ.,  concurring.  WEST,  J., 
concurring  specially. 

WEST,  J.  (concurring  specially).  This  case 
is  now  here  regularly  and  properly  on  ap- 
peal, and  presents  a  situation  heretofore  un- 
heard of.  This  being  so,  there  are  no  deci- 
sions arising  out  of  similar  facts  by  which 
we  may  be  guided,  and  the  question  is  one  of 
vital  and  far-reaching  importance. 


By  the  Australian  Ballot  Act  and  the 
Primary  Election  Law,  the  Legislature  has 
made  party  organization,  machinery,  disci- 
pline, and  control  no  less  possible  and  certain 
at  primary  elections  than  at  general  elec- 
tions. Whether  wisely  or  unwisely,  the  law- 
making department  of  the  government  has 
determined  that  through  political  parties  the 
public  servants  are  to  be  chosen,  and  has 
made  it  impossible  for  citizens  who  are  dis- 
satisfied with  existing  parties  to  accomplish 
anything  until  they  have  drawn  to  them- 
selves sufficient  numbers  to  constitute  a  new 
organization,  then  to  be  governed  exactly  in 
the  same  way  as  other  parties  are  now  gov- 
erned. 

As  I  view  this  case,  it  is  this:  The  plain- 
tiffs charge  that  their  names  were  procured 
upon  the  nominating  papers  of  certain  candi- 
dates by  false  pretenses.  Were  the  charge 
made  that  the  names  were  forged,  a  crime 
made  a  felony  by  the  statute  would  be  al- 
leged. Whatever  moral  distinction  there  may 
be  between  false  pretenses  and  forgery  need 
not  be  discussed.  Upon  our  hearing  of  the 
recent  mandamus  case,  my  Brethren  felt  con- 
Ttaced  that  this  injunction  suit  presented  no 
legal,  but  only  a  political,  question.  I  was 
not  so  convinced,  but,  not  being  sure  of  the 
contrary,  I  did  not  dissent  Since  giving  the 
matter  further  thought  and  attention,  I  am 
willing  to  join  with  my  Brethren  in  saying 
that  the  mere  announcement  of  a  candidate 
for  presidential  elector  that  he  will  not  vote 
for  the  nominee  of  the  party  would  not  be  a 
sufficient  ground  to  enable  the  signers  of 
Ids  petition  to  maintain  this  suit.  But,  to 
my  mind,  the  right  of  the  signers,  before  the 
primary  ballot  is  printed,  to  have  their 
names  removed,  if  procured  by  false  pre- 
tenses, is  probably  a  legal  right  which,  vinder 
the  Anglo-Saxon  system  of  law,  should  not 
be  a  right  without  a  legal  remedy.  It  Is 
also  apparent  that  Incidentally  Involved  tn 
this  proceeding  is  the  right  of  thousands  of 
voters  In  this  state  to  vote  for  the  nominee 
of  their  party,  and,  in  my  opinion,  the  re- 
sult is  likely  to  be,  to  this  extent,  their  polit- 
ical disfranchisement  at  the  coming  election. 
True  they  may  have  a  right  at  the  primaries 
to  select  electors  of  their  own  faith;  but 
in  the  inevitable  confusion  of  names  and  lo- 
cations on  the  ticket  every  sensible  man 
knows  that  it  will  be  difficult  to  cast  an  in- 
telligent and  effective  ballot  The  gentle- 
men in  question,  not  following  the  example 
of  the  new  national  committeeman  and  with- 
drawing, because  out  of  harmony  with  the 
decree  of  the  party,  reply,  through  their  coun- 
sel to  the  claim  of  fraud  that  the  nomina- 
tion at  Chicago  was  fraudulently  procured. 
But  certainly  the  law  cannot  deem  one  fraud 
a  justification  for  another,  whatever  the 
facts  as  to  fraud  may  be.  To  my  mind,  the 
legal  right  to  remain  upon  the  ticket  if 
based  alone  on  false  pretenses,  is  a  right  too 
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slender  to  be  regarded  wlttt  judicial  favor. 
I  may  aay  franUy  that  I  am  not  convliiced 
by  any  means  that  the  charges  of  false  pre- 
tenses could  be  established  upon  trial;  but, 
for  the  purposes  of  this  case,  the  verified  and 
undented  allegations  must  be  taken  as  true. 
The  exigencies  are  such  that  sufficient 
time  cannot  be  taken  to  come  to  a  final  con- 
dosloD,  based  on  irrefragable  authority  and 
logic;  and,  while  my  inclinations  are  as  al- 
ready indicated,  both  out  of  deference  to  the 
judgment  of  the  other  members  of  the  court, 
and  because  a  dissent  would  be  futile,  I  con- 
car,  but  express  the  hope  that  the  Legisla- 
ture, which  has  so  thoroughly  guarded  pri- 
mary and  general  elections  by  statutory  re- 
strictions, both  dvll  and  criminal,  will  make 
It  possible  for  the  wrong  now  complained  of 
for  the  first  time  In  our  history  to  be  speedi- 
ly avoided  or  remedied. 


ass  Cat  338} 

McNeill  &  CO.  y.  dob  et  aL    (S.  F.  6,782.) 
(Supreme  Court  of  California.    July  16,  1912.) 

1.  Vkntjk  (I  77*)— Changs— ExHAuemoN  or 

BlOHT. 

Where  defendant's  motion,  under  Code  Civ. 
Proc.  {  ^5,  for  a  change  of  the  place  of  trial 
to  die  county  In  which  he  resided  was  insuffi- 
cient and  properly  overruled,  and  the  ruling  ac- 
cepted by  him,  his  right  to  move  in  that  respect 
was  exhausted.  ' 

[Ed.    Note.— For    other    cases,    see    Venue, 
Cent.  Dig.  H  59,  134,  138;  Dec  Dig.  8  77.*] 

2.  Venuk  (§  77*)  —  KioHT  to  Changk  —  Ex- 
haustion OF  Right— Revivob. 

After  defendant  bad  exhausted  his  right  to 
move,  under  Code  Civ.  Proc.  8  395,  for  a 
diange  of  the  place  of  trial,  such  right  was  not 
revived  by  an  order,  entered  with  plaintiCfs 
consent,  that  defendant's  subsequent  motion 
for  a  change  be  argued  on  briefs. 

[Ed.    Note.— For    other    cases,    see    Venue, 
Cent  Dig.  {§  59,  134,  138;   Dec.  Dig.  |  77.*] 

8.  Venu»  (I  42*)— Change— DiscBETTON. 

Where  defendant's  affidavit  in  support  of 
his  motion  for  change  of  place  of  trial  on  the 
ground  of  inconvenience  to  his  witnesses  was 
met  by  plaintiFs  affidavit,  showing  that  his 
witness  would  be  inconvenienced  by  a  grant- 
ing of  a  change,  denial  of  the  motion  was  not 
an  abnse  of  discretion. 

pjd.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  i  64;   Dec.  Dig.  {  42.*] 

4.  Appeal  and  Eebob  (|  965*)— Venue  (J  52*) 
—Review — ^Dibchetion— Change  of  Venue. 
The  granting  of  a  change  of  the  place  of 
trial  for  the  convenience  of  witnesses  rests  in 
the  sound  discretion  of  the  superior  court; 
and  the  Supreme  Court  will  not  disturb  its  de- 
termination, in  the  absence  of  any  abnse  of  its 
discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3836;  Dec.  Dig.  I  965;* 
Venue,  Cent  Dig.  88  76,  77;  Dec.  Dig.  |  62.*]. 
6.  Tbiai.  (I  6*>— Setting  of  Time— Notiob. 

Code  Civ.  Proc.  8  594,  requires  merely  that 
the  defendant  shall  have  five  days'  notice  of 
the  time  set  for  trial,  and  does  not  require 
that  he  shall  have  notice  of  the  intended  appli- 
cation to  have  a  day  fixed  for  tlie  trial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dfg.  18  13-18;   Dec  Dig.  {  6.*] 


Department  2.  Appeal  from  Superior  Oontt, 
Fresno  County;  George  E.  Church,  Judge. 

Action  by  McNeill  &  Co.  against  John  Doe 
(real  name  Charles  Reick)  and  another. 
From  an  order  denying  a  motion  of  defend- 
ant Reick  for  change  of  place  of  trial,  and 
from  judgment  against  him,  he  appeals.  Af- 
firmed. 

T.  E.  Clark,  for  appellant  Strother  & 
Aynesworth,  for  respondent  , 

LORIGAN,  J.  This  appeal  Is  from  an  or- 
der denying  the  motion  of  defendant  Reick 
(sued  as  John  Doe)  for  a  change  of  the  place 
of  trial  of  the  action,  and  from  the  judg- 
ment entered  against  him. 

The  suit  was  In  claim  and  delivery  to  re- 
cover from  defendant  Reick  possession  of  a 
piano,  alleged  to  have  been  delivered  to  him 
by  the  defendant  Hlrsch,  a  piano  salesman 
for  plalntifl:.  In  exchange  for  a  secondhand 
automobile,  without  authority  so  to  do. 

The  action  was  commenced  in  the  superior 
court  of  Fresno  county,  and  summons  served 
on  defendant  Reick  in  Tulare  county  on  May 
17,  1910.  On  June  9,  1910,  defendant  Reick 
filed  a  demurrer  to  the  complaint,  and  at  the 
same  time  served  notice  and  demand  for  a 
change  of  the  place  of  trial  from  Fresno 
county  to  Tulare  county,  on  the  ground  that 
he  was  a  resident  of  the  latter  county  when 
the  action  against  him  was  commenced. 
This  demand  was  accompanied  by  what  pur- 
ported to  be  an  affidavit  of  merits.  Before 
the  day  noticed  for  hearing  of  his  motion, 
Reick  filed  a  supplemental  affidavit  of  mer- 
its. The  motion  was  denied  on  June  20, 
1910.  The  order  of  denial  was  clearly  right, 
as  the  original  and  supplemental  affidavits  of 
merits  were  radically  defective  in  essential 
particulars.  No  claim  to  the  contrary  is 
made  by  appellant  In  fact,  no  appeal  has 
been  taken  from  this  order. 

On  July  6,  1910,  defendant  Reick  filed  bis 
answer,  and  therewith  served  another  notice 
of  demand  for  a  change  of  the  place  of  trial, 
on  the  ground  of  his  residence  In  Tulare 
county  when  the  action  was  commenced,  and 
on  the  further  ground  of  the  convenience  of 
witnesses;  this  demand  also  being  accom- 
panied by  an  affidavit  of  merits.  On  July 
18th  this  motion,  on  both  grounds,  was  de- 
nied— properly,  as  applying  to  the  demand 
for  a  change  on  the  ground  of  the  residence 
of  defendant,  for  reasons  hereafter  to  be 
given,  and  properly,  also,  on  the  ground  of 
alleged  conveniaice  of  witnesses,  as  the  affi- 
davit of  merits  contained  neither  the  names 
of  the  witnesses,  nor  any  statement  of  the 
matters  to  which  they  would  testify.  Noth- 
ing, however,  need  further  be  said  about  this 
order,  as  no  appeal  has  been  taken  from  It 

On  August  27,  1910,  defendant  again  serv- 
ed a  notice  and  demand  for  a  change  of  the 
place  of  trial,  both  on  the  ground  of  his  res- 
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Idence  in  Tulare  county  wben  tbe  suit  was 
commenced,  and  the  further  ground  of  tbe 
convenience  of  witnesses,  flliug  therewith  an 
affidavit  of  merits  addressed  to  both  grounds. 
Tbe  plalntilf  filed  a  counter  affidavit  on  tbe 
matter  solely  of  the  convenience  of  witness- 
es. The  motion  for  a  change  came  on  for 
hearing  on  September  12,  1910,  when  It  was 
agreed  that  It  should  be  submitted  to  the 
court  on  briefs;  and  It  was  so  ordered. 
Thereafter,  on  October  10,  1910,  tbe  court 
entered  an  order  denying  it  This  appeal  is 
taken  from  this  .last  order,  and  from  the 
judgment  subsequently  entered  against  tbe 
defendant. 

[1]  Tbe  order  appealed  from,  as  far  as  it 
denied  tbe  application  for  a  change  of  the 
place  of  trial  on  the  ground  of  tbe  residence 
of  the  defendant,  was  correct.  Section  395, 
Code  of  Civil  Procedure,  gives  to  a  defendant 
sued  in  an  action,  such  as  was  brought 
against  appellant  here,  the  right  to  a  trial 
of  the  cause  in  tbe  county  where  he  resided 
wben  suit  was  brought  Tbe  procedure  for 
securing  this  right — ^the  filing  of  a  demand 
that  it  be  bad  in  the  county  of  his  residence, 
made  at  the  time  be  answers  or  demurs,  ac- 
companied by  an  affidavit  of  merits — is  pro- 
vided for  by  section  396  of  tbe  Code  of  Civil 
Procedure.  Thereunder  but  one  right  is 
given  to  a  defendant  to  move  on  that  ground, 
and  but  one  time  fixed  when  he  may  assert 
it;  and  be  is  only  then  entitled  to  an  order 
therefor  upon  a  sufficient  showing  In  his  af- 
fidavit of  merits.  The  appellant  here  was 
required  to  make  bis  motion  for  the  change 
when  he  filed  his  demurrer,  and  he  did  so; 
but,  as  his  affidavit  of  merits  was  entirely 
insufficient,  within  the  plain  requirements  of 
tbe  law,  tbe  court  properly  denied  his  mo- 
tion. He  accepted  this  ruling  as  correct,  as 
it  undoubtedly  was;  and  it  was  conclusive 
of  any  right  to  subsequently  renew  bis  mo- 
tion on  his  own  initiative,  and  on  the  same 
ground.  His  right  to  move  ended  with  that 
denial.  Hence,  when  he  made  this  jthird  mo- 
tion on  the  same  ground  of  residence  in  Tu- 
lare county,  the  court  properly  denied  it,  as 
bis  right  to  move  in  that  respect  was  ex- 
hausted with  tbe  denial  of  bis  original  ap- 
plication. 

[2]  Appellant  claims,  however,  that  be- 
cause counsel  on  both  sides  agreed  to  sub- 
mit this  last  motion  to  the  court  to  be  ar- 
gued on  briefs,  and  the  court  entered  an  or- 
der to  that  effect,  this  operated  as  a  consent 
on  tbe  part  of  counsel  for  plaintiff  and  the 
court  that  appellant  might  renew  the  mo- 
tion, and  related  back  so  as  to  revive  the 
original  motion.  There  is  nothing  in  this 
claim.  The  court  simply  entertained  tbe  mo- 
tion because  it  was  made,  and  it  was  Its 
duty  to  do  so,  and  pass  upon  it;  and,  as  far 
as  the  agreement  to  submit  on  tbe  part  of 
plaintiff  is  concerned,  it  only  operated  to 
just  the  extent  it  was  intended,  namely,  to 


permit  a  written  argument  on  tbe  motion, 
instead  of  arguing  it  orally. 

[3, 4]  As  to  the  denial  of  tbe  motion  on 
the  ground  of  the  convenience  of  witnesses. 
Appellant  lays  but  little  stress  for  a  reversal 
of  the  order  on  this  point  Whatever  other 
reasons  might  be  assigned  in  support  of  tbe 
order  of  the  court,  denying  a  change  on  this 
ground,  it  is  sufficient  to  say  that,  while  tbe 
affidavits  on  tbe  part  of  appellant  tended  to 
show  some  inconvenience  in  tbe  attendance 
of  his  witnesses,  should  the  trial  be  held  in 
Fresno  county,  the  affidavit  of  tbe  plaintiff 
in  some  degree  tended  to  show  a  like  incon- 
venience to  the  witnesses  of  plaintiff  If  the 
trial  was  changed  to  Tulare  county.  The 
matter  of  granting  a  change  of  the  place  of 
trial  on  tbe  ground  of  convenience  of  wit- 
nesses is  a  matter  addressed  to  tbe  sound 
discretion  of  tbe  superior  court;  and  this 
court  will  not  interfere  with  its  exercise,  un- 
less it  appears  that  such  discretion  has  been 
abused,  or  injustice  done  by  tbe  ruling.  The 
situation  presented  here  does  not  admit  of 
such  a  claim. 

[6]  As  to  the  appeal  from  the  judgment, 
little  need  be  said  on  that  subject.  Under 
section  594,  Code  of  Civil  Procedure,  on  ap- 
plication of  counsel  for  tbe  plaintiff,  and 
without  notice  to  the  appellant,  the  cause 
being  at  issue,  the  court  fixed  the  day  for  Its 
trial.  Plaintiff  served  notice  on  the  attor- 
ney for  appellant  of  the  day  fixed  therefor 
by  the  court  and  on  failure  of  the  appellant 
or  his  counsel  to  appear  on  the  day  set  judg- 
ment was  entered  for  plaintiff.  The  claim 
of  the  appellant  Is  that  be  should  have  had 
notice  of  tbe  intended  application  to  the 
court  by  counsel  for  plaintiff  to  have  a  day 
fixed  for  the  trial.  But  the  section  does  not 
require  It ;  only  that  he  shall  have  five  days' 
notice  of  the  time  set  for  trial,  and  this  he 
fully  bad.  The  validity  of  the  judgment  is 
attacked  on  other  grounds;  but,  as  they  are 
of  less  merit  than  the  point  last  considered, 
we  do  not  discuss  them. 

The  judgment  and  order  appealed  from  are 
affirmed. 

We  concur:    HENSHAW,  X ;  MELVIN,  J. 


a63  Cal.  342) 
VINCENT  et  al,  y.  MOTT  et  al.  (S.  F.  6,278.) 
(Supreme  Court  of  Calif ornin.    July  17,  1912.) 

1.  Elections   (§   .')2*)— Election   Officebs— 
Statutory  Provisions. 

Pol.  Code,  i  1142,  requiring  the  appoint- 
ment on  boards  of  elections  of  persons,  half  of 
whom  shall  belong  to  each  of  the  two  parties 
casting  the  highest  number  of  votes  at  the  last 
election,  applips  to  recall  elections  held  under 
the  Oakland  city  charter. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  §  46;   Dec  Dig.  $  52.*] 

2.  Mandamus  (§  154*)— Pboceedings  and  Re- 
libs^— Sufficiency  OF  Petition. 

A  petition  for  a  writ  of  mandate  to  require 
the  council  of  a  city  to  appoint  on  the  electiou 
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boards  for  a  recall  election  persons,  half  of 
whom  belong  to  each  of  the  two  parties  cast- 
ing the  highest  number  of  votes  at  the  last 
election,  as  reqaired  by  Pol.  Code,  f  1142,  not 
alleging  that  the  council  threatens  to  disobey 
that  section,  is  insufficient. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  K  296-316;   Dec.  Dig.  {  154.»] 

In  Bank.  Application  by  Robert  Vincent 
and  others  for  a  writ  of  mandate  against 
Frank  H.  Mott  and  others.  Mayor,  Commis- 
sioners, City  Council,  and  Ex  Officio  Board 
of  Election  Commissioners  of  the  City  of 
Oakland.    Application  denied. 

K.  M.  Royce,  for  petitioners. 

PER  CCRIAM.  [1,2]  It  does  not  appear 
from  the  petition  presented  that  the  Oak- 
land council  has  been  asked  to  ai>polnt  on 
the  election  boards  to  hold  the  recall  elec- 
tion persons  of  whom  half  belong  to  the 
Republican  party  and  half  to  the  Democrat- 
ic party,  as  required  in  section  1142  of  the 
PollUcal  Code.  We  think  that  under  the 
proTlsions  of  the  charter  that  section  applies 
to  recall  elections  held  under  said  charter. 
Bnt  because  of  the  failure  to  arer  that  the 
council  threatens  to  disobey  that  section,  the 
application  for  mandamus  Is  denied. 


(1<3  Cal.  317) 

GOLDNER  T.  SPENCER  et  al.    (Sac.  1,934.) 

(Snpreme  Court  of  California.    July  13,  1912. 

Rehearing  Denied  Aug.  12,  1912.) 

1.  Afpbai.  and  Ebbob  (J  717*)  — Revmw  — 
Written  Opinions  or  Trial  Judge. 

A  court,  on  appeal,  cannot  consider  writ- 
ten opinions  of  the  trial  judge,  filed  and  incor- 
poiated  in  the  bill  of  exceptions,  to  determine 
whether  or  not  bis  findings  are  sufficiently  svtp- 
ported  by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2967;  Dec.  Dig.  |  717.*] 

2.  Fraudulent  Conveyances  (M  300,  301»)— 
Evidence  —  Lack  or  Consideration  —  In- 
tent TO  Defraud. 

In  an  action  for  foreclosure  of  a  mortgage, 
evidence  held  to  show  that  the  note  and  mort- 
gage aecnring  it  were  given  for  a  valuable  con- 
sideration, and  with  no  fraudulent  intent  on 
the  part  of  the  mortgagee  to  hinder  or  defraud 
any  creditor  of  the  mortgagor. 

[Ed.  Note. — ^Por  other  cases,  see.  Fraudulent 
Conveyances,  Cent  Dig.  {§  896-903,  904-907; 
Dec.  Dig.  §S  300,  301.»] 

3.  Fraudulent  Contetances  ({  282*)— Bur- 
den OF  Proof. 

Where,  in  an  action  to  foreclose  a  mort- 
gage, a  valuable  consideration  therefor  was 
shown,  the  burden  of  showing  that  the  mort- 
gagee bad  knowledge  of  a  fraudulent  intent  of 
his  mortgagor  to  make  the  conveyance  to  binder 
or  defraud  creditors  was  on  a  creditor  joining 
as  a  defendant,  who  claimed  priority  for  bis 
later  filed  Judgment  lien. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  817,  818;  Dec.  Dig. 
5  282.»] 

4.  Fraudulent  Convetan-ces  (|  295*)— Evi- 
dence—Excessive  Interest  —  Conclusive- 
ness. 

While  the  fact  that  a  mortgage  sought  to 
be  foreclosed,  and  claimed  by  a  defendant  to  be 
in  fraud  of  creditors,  secured  a  note  calling  for 


an  excessive  rate  of  interest  may  be  evidence 
tending  to  show  fraud,  it  is  not  conclusive;  and 
its  importance  depends  upon  the  facts  of  the 
particular  case. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  if  867-876;  Dec  Dig. 
{  295.*] 

Department  1.  Appeal  from  Superior 
Court,  Placer  County ;  J.  E.  Prewett,  Judge. 

Action  by  Edward  C.  Goldner  against  Wil- 
liam Crane  Spencer  and  others  to  foreclose 
a  mortgaga  From  a  judgment  directing  a 
foreclosure  subject  to  the  lien  of  Thomas  E. 
Curran,  and  from  au  order  denying  a  new 
trial,  plaintiff  appeals.  Judgment  and  order 
reversed. 

L.  W.  Lovey  and  Meredith  &  Landls  (P. 
L.  Benjamin,  of  counsel),  for  appellant 
Francis  Dunn  and  Henry  N.  Beatty,  for  re- 
jspondents. 

ANGBLLOTTI,  3.  This  la  an  action  to 
foreclose  a  mortgage  on  lands  In  Placer 
county,  alleged  to  have  been  given  by  defend- 
ant Spencer  to  plaintiff  to  secure  the  pay- 
ment of  a  note  for  $21,000,  dated  November 
15,  1907,  payable  one  year  after  date,  alleged 
to  have  been  given  by  said  Spencer  to  plain- 
tiff. Defendant  Curran,  administrator,  etc.^ 
was  made  a  party  defendant,  because  he  had 
an  Interest  In  the  mortgaged  premises,  which 
Interest  was  alleged  to  be  subject  to  plain- 
tiff's mortgage.  Defendant  Spencer  filed  an 
answer,  admitting  all  the  allegations  of  the 
complaint,  except  the  allegation  as  to  the 
amount  due,'  alleging  that  $500  had  been  paid 
on  February  19,  1909,  on  account  of  the  in- 
terest that  had  accrued  on  the  note.  This 
allegation  was  admitted  by  plaintiff's  attor- 
neys on  the  trial  to  be  true.  Defendant  Cur- 
ran, administrator,  filed  an  answer,  denying 
all  the  allegations  of  the  complaint  as  to  the 
note  and  mortgage,  and  the  allegation  that 
such  mortgage  was  superior  to  his  Hen.  He 
alleged  his  lien  on  the  mortgaged  premises 
to  be  that  of  a  judgment  obtained  by  him 
in  the  superior  court  of  the  city  and  county 
of  San  Francisco  against  said  Spencer  on 
March  27,  1908,  for  $10,946.46  and  costs,  a 
certified  transcript  of  which  judgment  was 
recorded  In  the  office  of  the  county  recorder 
of  Placer  county  on  April  6,  1908.  By  his 
amended  answer  served  and  filed  at  the  com- 
mencement of  the  trial,  he  further  alleged 
that  said  note  and  mortgage  were  executed 
and  delivered  without  consideration,  at  a 
time  when  Spencer  was  heavily  Indebted  to 
him  and  numerous  other  creditors,  and  In- 
solvent, and  when  he  had  no  other  property, 
except  the  property  described  In  the  mort- 
gage, out  of  which  be  (Curran)  and  such 
other  creditors  could  satisfy  their  claims 
against  him ;  that  such  note  and  mortgage 
was  executed  and  delivered  for  the  purpose 
of  defrauding,  delaying,  and  hindering  him 
(Curran)  as  a  creditor  of  Spencer,  and  other 
creditors ;   that  plaintiff  well  knew  that  they 
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were  executed  and  delivered  for  that  pur- 
nose  ;  and  that  at  no  time  since  their  execu- 
tion has  Spencer  ever  had  any  other  prop- 
erty out  of  which  Curranand  other  creditors 
of  Spencer  can  satisfy  their  claims.  By  sup- 
plemental answer  he  alleged  the  sale  to  him- 
self, on  January  11,  1910,  on  an  execution  is- 
sued on  said  Judgment,  of  said  property  for 
the  sum  of  510,000. 

The  trial  court  found  that  the  note  and 
mortgage  were  executed  as  alleged  in  the 
complaint;  that  at  the  time  of  their  execu- 
tion Curran,  as  such  administrator,  was  a 
creditor  of  Spencer  on  the  claim  subsequent- 
ly reduced  to  Judgment;  that  at  such  time 
Spencer  was  insolvent;  that  such  note  and 
mortgage  were  without  consideration ;  that 
said  note  and  mortgage  were  made,  execut- 
ed, and  delivered  by  Spen^cer  to  plaintiff, 
with  Intent  to  binder,  delay,  and  defraud  bis 
creditors;  that  plaintiff  accepted  the  same 
Icnowing  these  facts,  and  knowing  that  Cur- 
ran was  one  of  said  creditors,  and  with  the 
Intent  to  assist  Spmcer  in  bis  purpose  to 
hinder,  delay,  and  defraud  his  creditors. 
Judgment  was  given,  declaring  the  amount 
due  to  plaintiff  on  his  note,  namely,  $24,- 
888.10,  and  directing  a  sale  of  such  portion 
of  the  mortgaged  premises  as  had  not  been 
released  to  pay  said  amount,  with  interest 
and  costs,  subject,  however,  to  the  claim  and 
lien  of  Curran,  which  was  adjudged  to  be 
prior  to  plaintiff's  claim.  Plaintiff's  motion 
for  a  new  trial  was  denied.  This  is  an  ap- 
peal by  him  from  the  Judgment,  and  from 
the  order  denying  bis  motion  for  a  new 
trial. 

The  validity  of  Curran's  claim  against  the 
mortgaged  premises  is  not  questioned;  the 
only  question  in  regard  thereto  being  wheth- 
er it  is  superior  to  or  subject  to  plaintiff's 
mortgage.  The  mortgage  was  recorded  in 
Placer  county  on  March  18,  1908,  while  Cur- 
ran's certified  copy  of  the  transcript  of  his 
Judgment  was  not  recorded  in  such  county 
until  April  6,  1908.  The  conclusion  of  the 
trial  court  was  that  the  note  and  "mortgage 
were  void  as  against  Curran,  because  of  the 
matters  stated  in  the  findings  to  the  effect 
that  the  same  were  given  by  Spencer  and  ac- 
cepted by  plaintiff  without  consideration,  and 
for  the  purpose  of  hindering,  delaying,  and 
defrauding  Curran  and  other  creditors  of 
Spencer.  The  principal  claim  on  this  ap- 
peal is  that  such  findings  were  utterly  with- 
out support  in  the  evidence. 

[1]  It  is  earnestly  urged  by  plaintiff  that 
It  is  apparent  from  written  opinions  filed  by 
the  trial  judge  on  April  29,  1910,  and  May 
19,  1910,  which  have  been  incorporated  in 
the  bill  of  exceptions,  that  he  was  satisfied 
by  the  evidence  that  plaintiff  actually  loaned 
Spencer  $21,000,  and  took  the  note  and  mort- 
gage therefor,  and  that  be  did  not  In  any 
way  collude  with  Spencer  to  defraud  any 
creditor,  and  that  the  only  reason  for  hold- 
ing the  mortgage  void  as  against  Curran  was 


that  be  accepted  a  note  and  mortgage  calling 
for  a  higher  rate  of  interest  than  that  to 
which  he  was  entitled,  knowing  that  Spencer 
was  heavily  indebted  to  Curran  and  others. 
But,  as  has  often  been  said,  we  cannot  con- 
sider these  written  opinions  in  determining 
whether  or  not  the  findings  are  sufiiciently 
supported  by  the  evidence.  Although,  in  fact, 
in  the  bill  of  exceptions,  they  constitute 
no  proper  part  of  the  record  for  any  such 
purpose.  The  findings  of  fact  filed  Octot>er 
20,  1910,  must  be  taken  as  embodying  the 
conclusions  of  the  trial  court  on  all  ques- 
tions of  fact  submitted  to  it  for  decision. 
The  only  question  for  us  is  whether  these 
findings  have  sufficient  legal  support  in  the 
evidence  and  such  Inferences  as  may  reason- 
ably be  drawn  therefrom.  Learned  counsel 
for  Curran  frankly  admit  in  their  brief  that 
"there  Is  practically  no  conflict  In  the  evi- 
dence, 1.  e.,  there  is  no  point  on  which  the 
testimony  of  one  witness  was  directly  con- 
tradicted by  the  testimony  of  any  other  wit- 
ness," and  that  "the  problem  of  deciding  the 
case  reduces  Itself  into  drawing  the  proper 
conclusions  from  the  facts  shown." 

Addressing  ourselves,  first,  to  the  question 
of  want  of  consideration  for  the  note.  Plain- 
tiff and  Spencer  are  half-brothers.  Plaintiff, 
during,  and  ever  since  the  year  1907,  resided 
in  Paris,  France.  In  April,  1907,  Spencer 
went  from  San  Francisco,  his  place  of  res- 
idence, to  Paris,  and  did  not  return  to  San 
Francisco  until  October.  He  was  then  heav- 
ily interested  in  the  California  City  Rock 
Company,  a  rock-quarrying  enterprise,  and 
was  anxious  to  obtain  money  with  which  to 
further  develop  this  enterprise,  in  which  he 
apparently  had  great  confidence.  While  in 
Paris,  he  obtained  amounts  of  money  ag- 
gregating nearly  $30,000.  His  bank  book, 
containing  his  account  with  the  bank  Soci4t£ 
Gto^rale,  showed  deposits  from  June  11  to 
October  18,  1907,  aggregating  146,500.65 
francs;  the  last  being  one  of  94,000  francs 
on  October  18,  1907.  He  testified  that  he 
received  not  exceeding  50,000  francs  from  his 
stepfather's  estate,  and  acknowledged  that 
45,000  francs  of  the  amount  so  deposited  was 
80  received'  by  him.  When  he  returned  to 
San  Francisco,  he  brought  at  least  two 
drafts  for  $8,000  each,  issued  by  said  bank 
on  October  22,  1907,  one  of  which  was  de- 
posited in  the  Crocker  National  Bank  on 
November  15,  1907,  and  cashed  by  the  Wells 
Fargo  National  Bank  on  November  16,  1907, 
and  the  other  of  which  was  paid  by  the  lat- 
ter bank  on  January  9,  1908.  As  to  the 
source  from  which  the  money  procured  in 
Paris  was  obtained,  he  testified  positively 
that  amounts  aggregating  $21,000  were  bor- 
rowed from  plaintiff  in  Paris;  the  last  item 
so  borrow^  l>elng  that  of  94,000  francs  on 
October  18,  1907,  on  his  promise  to  send 
plaintiff  a  note  and  mortgage  for  the  whole 
$21,000  on  his  return  to  San  Francisco.  Rob- 
inson, Spencer's  attorney,  who  was  with  bim 
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In   Paris,   testified   that  be  heard    Spencer 
Bay  to   plaintitl  that  he  desired  to  borrow 
some  money  from  him,  and  that  plaintiff  re- 
plied tbat  he  "would  loan  him  some  money." 
Spencer  testified  that  his  reason  for  not  giv- 
ing the  mortgage  whUe  In   Paris   was  that 
tte  did  not  have  a  description  of  the  real 
property  to  be  mortgaged  at  hand.     On  his 
retnm   to   San  Francisco,   he  prepared  and 
signed  the  note  and  mortgage  and  acknowl- 
edged the  execution  of  the  mortgage  on  No- 
Tember  19,  1907,  before  a  notary  public;  and 
he  testified  that  he  sent  the  same  by  mall 
to    plaintiff   at   Paris,   with   the   suggestion 
that.    If  satisfactory,   the   mortgage  be   re- 
turned to  blm  to  be  recorded.    It  was  sub- 
sequently recorded  at  Spencer's  request  in 
Placer  county.    He  testified  that  plaintiff  did 
return  It  to  be  recorded,  and  that  after  rec- 
ordation he  sent  It  back  to  plaintiff  at  Paris. 
Plaintiff's  attorney,  Mr.  liovey,  testified  that 
In  August,  1909,  he  received  both  the  not6 
and  mortgage  from  plaintiff  by  mail  from 
Paris,  with  a  letter  from  plaintiff,  stating 
that  no  part  of  the  principal  or  Interest  had 
been  paid,  and  directing  him  to  press  for 
collection,  and,  if  necessary,  to  l>egln  a  suit 
to  foreclose  the  mortgage  and  buy  in  the 
lands.  It  necessary.    This  letter  was  intro- 
duced in  evidence.    The  action  was  commene- 
ed  September  10,  1909.    In  reply  to  a  letter 
of  inquiry  from  Mr.  Lovey  to  plaintiff  for 
definite  information  as  to  the  circumstances 
of  the  loan,  written  in  October,  1907,  plain- 
tiff wrote  to  Mr.  Lovey,  regretting  that  no 
satisfactory    settlement   had    been   possible, 
and  regretting  the  consequent  necessity   of 
the  .expense  of  a  foreclosure  suit,  and   In- 
forming him  that  the  money  was  given  to 
Spencer  by  his  "personal  check  on  my  bank, 
with   the  exception  of  3,500   francs,   which 
he  owed  me  at  the  time,"  and  giving  the 
items  and  dates,  which  corresponded  with 
the  last  five  items  in  Spencer's  French  bank 
book;    the   last   Item   being  that   of   91,000 
francs   on   October  18,  1907.     Spencer   pro- 
duced in  evidence  a  receipt  from  himself  to 
plaintiff,  which  was  as  follows:   "Paris  le  18 
Octobre,    '07.      Received    from    Edward    C. 
Goldner  ninety-four  thousand  francs,  being 
part  of  the  |21,000  note  and  mortgage  to  be 
executed  by  me  on  my  return  to  San  Fran- 
cisco.   Wm.  Crane  Spencer." 

Spencer  testified  that  he  gave  this  receipt 
to  plaintiff  on  October  18,  1907,  when  the 
94.000  francs  were  loaned  to  him,  and  that 
plaintiff  returned  it  to  him  with  the  mort- 
gage when  he  sent  the  latter  to  be  record- 
ed. When  introduced  in  evidence,  it  Iwre 
the  indorsement:  "Paid  by  note  Nov.  15-07. 
Ed.  C.  Ooldner."  The  genuineness  of  the 
signature  of  plaintiff  to  this  was  apparently 
not  questioned,  and  Spencer  testified  tliat 
be  received  it  from  plaintiff  so  indorsed. 
Mr.  Robinson,  Spencer's  attorney,  testified 
that  in  January,  1909,  plaintiff,  who  was  in 
California  from  about  October,  1908,  to 
April,  1909,  told  him  that  be  bad  a  note  and 


mortgage  against  Spencer  and  could  not  col- 
lect his  money,  and  asked  him  what  he  could 
do;  and  that  he  (Robinson)  told  him  that  he 
could  not  act  for  bim,  because  he  was  Spen- 
cer's attorney,  and  recommended  to  bim 
three  or  four  San  Francisco  attorneys,  in- 
cluding Mr.  Lovey. 

No  witness  testified  directly  to  anything 
In  conflict  with  the  foregoing.  Opposed  to  it 
are  only  .certain  circumstances,  which,  re- 
spondent claims,  warranted  an  inference  on 
the  part  of  the  trial  court  to  the  effect  that 
there  was  no  consideration  for  the  note  and 
mortgage.  In  considering  these  It  must  be 
borne  in  mind  that,  by  reason  of  certain 
facts  that  cannot  be  disputed,  if,  in  fact, 
there  was  no  consideration,  plaintiff  must 
have  deliberately  assisted  in  the  fabrication 
of  evidence,  for  the  purpose  of  consummat- 
ing a  fraud  on  Spencer's  creditors.  That 
plaintiff  accepted  the  note  and  mortgage 
from  Si)encer,  that  he  Indorsed  Spencer's  re- 
ceipt of  October  18,  1907,  to  him  for  94,000 
francs,  "Paid  by  note,  Nov.  15-07.  Ed.  C. 
Ooldner,"  that  be  furnished  to  his  attorney 
a  written  statement  to  the  effect  that  he 
had  loaned  to  Spencer  the  various  sums  stat- 
ed tlierein,  on  the  dates  named,  aggregat- 
ing 106,000  francs,  and  that  he  directed  the 
Institution  by  his  attorney  of  the  foreclo- 
sure action,  is  absolutely  established.  These 
things  cannot  be  reconciled  with  the  idea  of 
want  of  consideration,  except  upon  the  the- 
ory that  he  was  actively  engaged  in  a  de- 
liberate attempt  to  defraud.  They  fully  cor- 
roborate Spencer  in  his  testimony  as  to  the 
borrowing  of  ?21,000  from  plaintiff,  the 
agreement  as  to  the  giving  of  the  note  and 
mortgage  therefor,  and  the  claim  tbat  such 
note  and  mortgage  were  given  in, pursuance 
of  such  agreement. 

The  matters  relied  upon  by  respondent  as 
warranting  a  conclusion  on  this  point  oppos- 
ed to  plaintiff's  claim  and  to  Spencer's  direct 
testimony  are  all  as  consistent  with  honesty 
on  the  part  of  plaintiff  as  with  fraud.  Spen- 
cer was  in  need  of  money.  The  Curran  salt 
was  pending,  liavlng  been  commenced  in 
April,  1907,  but  no  answer  was  filed  therein 
until  February  5,  1908.  Outside  of  bis  in- 
terest in  the  quarry  company,  Spencer  bad 
nothing,  except  his  Placer  county  land  and 
some  $10,000  that  he  had  just  received  from 
his  stepfather's  estate.  These  things  were 
probably  all  known  to  plaintiff.  Plaintiff  ad- 
vanced the  money  on  Spencer's  mere  request, 
without  any  security  being  given,  leaving  it 
to  Spencer  to  send  blm  a  note  and  mort- 
gage on  bis  return  to  America,  and  without 
taking  any  step  to  ascertain  the  condition  of 
the  title  of  the  property  proposed  to  be  mort- 
gaged. He.  may  have  known  that  the  prop- 
erty was  not  worth  to  exceed  $16,000.  He 
subsequently  trusted  Spencer  to  record  the 
mortgage.  He  subsequently,  at  the  request 
of  Spencer,  executed  two  partial  releases 
covering  small  portions  of  the  mortgaged 
property,  without  receiving  any  oonsidera- 
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tion  therefor.  He  never  appeared  as  a  wit- 
ness In  this  proceeding. 

Of  course,  some  of  these  facts  are  not 
reconcilable  with  the  Idea  that  plaintiff,  iu 
his  dealings  with  Spencer,  was  a  cold  and 
keen  business  ninn,  careful  to  guard  himself 
against  loss.  But  it  is  to  be  borne  in  mind 
that  he  was  a  half-brother  of  Spencer:  that 
the  relations  between  plaintiff  and  Spencer 
had  always  been  most  friendly;  and  that 
Spencer  tiad  the  greatest  confidence  in  his 
rock  quarry  enterprise,  and  fully  believed 
that  he  would  make  a  great  deal  of  money 
out  of  it,  and  had  probably  imbued  plaintiff 
with  the  same  confidence.  Plaintiff  was  not 
dealing  with  a  stranger,  but  with  his  half- 
brother,  whom  he  desired  to  aid  financially, 
and  In  whom  he  bad  every  confidence.  It 
would  not  be  at  all  surprising,  under  the 
circumstances,  assuming  that  he  was  finan- 
cially welj  situated,  which  does  not  appear 
to  be  questioned,  had  he  been  willing  to  ad- 
vance the  money  without  any  security  what- 
ever, and  it  certainly  is  not  a  very  material 
circumstance,  In  view  of  the  relations  be- 
tween the  parties,  that  he  was  willing  to 
trust  Spencer  to.  subsequently  furnish  him 
with  such  security  as  he  had  promised  to 
give,  and  to  see  that  the  instrument  furnish- 
ing such  security  was  properly  recorded. 
The  same  is  true  as  to  the  fact  ttiat  he  was 
willing  to  take  inadequate  security  for  his 
loan,  and  also  as  to  the  fact  that  he  was 
willing  to  execute  the  partial  releases  with- 
out consideration.  All  these  things  are  en- 
tirely consistent,  under  the  circumstances 
shown,  with  perfect  honesty  and  good  faith 
on  his  part  We  are  unable  to  see  any  suf- 
ficient foundation  for  a  conclusion  that  this 
action  was  brought  as  the  result  of  any  col- 
lusion between  plaintiff  and  Spencer.  His 
failure  to  personally  appear  during  the  trial 
is  not  of  any  particular  importance  in  view 
of  the  facts  shown  by  the  record. 

[2]  We  have  given  these  matters  very  care- 
ful consideration,  and  are  unable  to  find  any- 
thing therein  that  warrants  the  rejection  of 
the  clear  and  uncontradicted  evidence  as  to 
the  actual  making  of  the  loan  of  $21,000  by 
plaintiff  to  Spencer  upon  the  promise  by 
Spencer  that  he  would  give  therefor  the  note 
and  mortgage  in  suit  here.  Even  if,  as  clalm- 
«^  by  learned  counsel  for  Curran,  the  situa- 
tion was  such  as  to  throw  the  burden  on 
plaintiff  to  show  a  valuable  consideration  for 
the  note  and  mortgage,  the  evidence  was 
such,  in  our  opinion,  as  to  compel  a  conclu- 
sion that  these  were  the  facts.  The  circum- 
stances claimed  to  be  opposed  to  this  concln- 
sion  cannot  be  held  to  constitute  such  "satis- 
factory" evidence  as  justifies  a  verdict  They 
are  at  best  "slight  evidence."  Code  Civ.  Proc. 
f  1835. 

[3]  What  we  have  said  applies  with  equal 
force  to  the  matter  of  good  faith  on  the  part 
of  plaintiff  In  the  acceptance  of  the  note  and 
mortgage.  There  was  nothing  in  the  nature 
of  evidence  sufilclent  to  support  a  conclu- 


I  slon  that  plaintiff  had  knowledge  of  any  In- 
I  tent  on  the  part  of  Spencer,  in  giving  the 
!  mortgage,  to  thereby  destroy,  hinder,  or  de- 
j  fraud  any  other  creditor,  if,  indeed,  such  in- 
tent did  exist  on  the  part  of  Spencer.  If  n 
valuable  consideration  for  the  note  and  mort- 
gage was  shown,  the  burden  of  showin;: 
plaintiff's  knowledge  of  a  fraudulent  intent 
on  the  part  of  Spencer  was  on  Curran.  See 
Hart  V.  Church,  126  Cal.  481,  58  Pac.  910,  59 
Pac.  296,  77  Am.  St  Rep.  195;  Roberts  v. 
Burr,  135  Cal.  159,  67  Pac.  46.  It  may  be 
freely  conceded  that  if  there  was  satisfac- 
tory evidence  to  show  that  it  was  understood 
between  the  parties  that  the  loan  was  in  fact 
to  be  one  without  security,  and  that  the  mort- 
gage-was a  mere  device  to  protect  the  prop- 
erty from  other  claims  for  the  sole  benefit 
of  Spencer,  and  was  not  to  be  enforced 
against  him  in  any  event  a  different  conclu- 
sion could  be  sustained.  But  certainly  there 
Is  not  satisfactory  evidence  of  any  such  un- 
derstanding. Looking  at  the  evidence  in  the 
light  most  favorable  to  Curran,  we  have  at 
most,  in  the  circumstances  we  have  above  de- 
tailed, some  slight  evidence  affording  ground 
for  vague  surmise  and  suspicion  as  to  the 
motives  of  the  parties,  In  no  degree  measur- 
ing up  to  the  standard  provided  by  law  for 
what  is  termed  "satisfactory  evidence." 

[4]  Something  has  been  said  about  the 
matter  of  interest  The  note  called  for  in- 
terest at  the  rate  of  8  per  cent  per  annum, 
"compounding  quarterly."  In  the  mortgage 
It  was  declared  that  the  same  was  given  as 
security  for  the  payment  of  $21,000  on  No- 
vember 15,  1908,  "with  interest  thereon  at 
the  rate  of  eight  per  cent  per  annum  ac- 
cording to  the  terms  and  conditions  of  a  cer- 
tain promissory  note  of  even  date  with  the 
mortgage,  in  words  and  figures  following,  to 
wit;"  but  the  note  was  not  set  forth  in  the 
mortgage.  So  far  as  the  record  shows,  noth- 
ing was  said  at  the  time  of  the  loan  as  to 
the  rate  of  Interest ;  but  it  doSs  not  appear 
from  the  record  that  any  point  was  made  in 
regard  to  interest,  either  In  the  pleadings  or 
at  the  trial,  except  in  so  far  as  a  waiver  of 
Interest  in  excess  of  7  per  cent  and  the  writ- 
ten opinions  filed  by  the  trial  judge  indicate 
that  something  was  said  about  the  matter  in 
argument  At  the  time  of  the  first  submis- 
sion of  the  case,  April  7,  1910,  plaintiff's  at- 
torney filed' a  disclaimer  and  waiver  of  all 
interest  "in  excess  of  seven  per  cent  (7%) 
per  annum  upon  said  note  from  the  date  of 
the  execution  thereof."  The  learned  trial 
judge  apparently  was  of  the  opinion  that 
there  was  no  agreement  as  to  the  amount  of 
interest,  and  that  consequently  plaintiff  was 
entitled  to  only  7  per  cent  per  annum;  and, 
furthermore,  that  by  reason  of  certain  early 
decisions  of  this  court  (T^affe  v.  Josepbson, 
7  Cal.  352;  McKenty  v.  Gladwin,  Hugg  & 
Co.,  10  Cal.  227),  if  plaintiff,  with  full  knowl- 
edge that  Spencer  was  largely  indebted, 
knowingly  and  intentionally  took  a  note  call- 
ing for  a  larger  rate  of  interest  than  he  had 
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agreed  to  accept,  or  to  which  he  was  entitled, 
the  note  and  mortgage  must  be  held  void  in 
toto.  It  is  conceded  by  learned  counsel  for 
Cnrran  that,  in  so  far  as  the  cases  cited  may 
be  considered  as  holding  that  the  acceptance 
by  a  creditor  from  a  debtor  known  to  be 
financially  Involved  of  an  evidence  of  indebt- 
edness calling  for  more  than  is  due,  either  in 
principal  or  Interest,  is  concIusive»  evidence 
of  fraud,  they  have  been  overruled.  At  most 
such  a  fact  may  be  evidence  tending  to  show 
frand,  which  la  purely  a  question  "of  fact 
and  not  of  law,"  except  as  otherwise  provid- 
ed In  sections  3440  and  3442  of  the  Civil 
Code,  its  importance  as  a  circumstance 
tending  to  show  fraud  Is  necessarily  depend- 
ent upon  the  facts  of  the  particular  case.  In 
the  caae  at  bar,  there  is  not  the  slightest 
basis  In  the  facts  we  have  set  forth  In  re- 
gard to  the  matter  of  interest  for  a  conclu- 
sion that  there  was  any  fraudulent  intent  on 
the  part  of  anybody,  and  especially  on  the 
part  of  plaintiff.  Assuming  that  notiilng  was 
said  as  to  the  rate  of  Interest  when  the  mon- 
ey was  advanced,  which  is  the  most  that  is 
claimed  by  respondent,  that  matter  was  sim- 
ply left  to  be  provided  for  In  the  note  and 
mortgage  which  Spencer  agreed  to  give  plain- 
tiff on  his  return  to  San  Francisco.  Plain- 
tiff bad  tEe  right  to  assume  that  the  note 
would  provide  for  interest  at  a  reasonable 
rate.  It  cannot  be  claimed  that  there  was 
anything  unreasonable  about  the  rate  of  In- 
terest prescribed,  especially  In  view  of  the 
law  as  it  then  was  relative  to  the  payment 
of  taxes  by  the  mortgagee.  We  are  utterly 
at  a  loss  to  see  how  the  acceptance  by  plain- 
tiff of  the  note  and  mortgage  containing  the 
provision  In  regard  to  Interest  to  which  we 
have  referred,  where  nothing  had  theretofore 
been  agreed  upon  In  regard  to  the  rate,  could 
warrant  any  Inference  of  a  fraudulent  Intent 
on  his  part  with  relation  to  the  other  cred- 
itors of  Spencer. 

From  what  we  have  said,  it  Is  apparent 
that  our  conclusion  Is  that  certain  findings 
essential  to  support  the  judgment  subordinat- 
ing plaintiffs  lien  to  the  lien  of  Curran's 
judgment  are  without  sufficient  support  in 
the  evldenre,  and  it  Is  unnecessary  to  discuss 
other  points  made  In  the  briefs. 

The  Judgment  and  order  denying  a  new 
trial  are  reversed. 

We  concur:   SHAW,  J.;    8L0SS,  J. 


(U3  Cal.  S32) 

LAGUNITAS  WATER  CO.  r.  MARIN 

COUNTY  WATER  CO.  et  al. 

(S.  P.  5,77a) 

(Supreme  Court  of  California.    July  16,  1912.) 

1.  iNJUNcnoR   (J  168»)  —  Injunction   Pkn- 

DKNTE  Lite — Eftkct. 

As  the  granting  of  an  injunction  pendente 
lite  is  not  a  matter  of  right,  but  within  the  dis- 
cretion of  the  court,  and  the  court,  in  passing 
on  soch  an  application,  is  not  bound  to  pass 


on  the  merits  of  the  controversy,  the  denial  of 
it  is  not  a  determination  of  anything  as  to  the 
merits.  • 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  i  341;   Dec.  Dig.  §  158.*] 

2.  Injunction    (S    1.37*)— Injunction   Pbn- 

DENTE    Lite— DiSOBETION    OP   CODBT. 

Where,  in  an  action  to  establish  riparian 
rights,  the  only  showing  of  damage  which  would 
accrue  to  the  plaintiff  from  the  maintenance  of 
a  dam  pending  the  suit  was  that  a  tenant  of 
his  property  would  be  deprived  of  water  for 
the  use  of  his  cattle,  and  the  opposite  parties 
showed  that  the  plaintiff's  tenant  had  sufficient 
water  for  that  purpose,  independent  of  the 
flow  of  water  in  the  creek  in  which  the  ri- 
parian right  was  claimed,  the  refusal  of  the 
court  to  grant  a  temporary  injunction  was  a 
proper  exercise  of  its  discretion. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  H  307,  309;    Dec.  Dig.  i  137.»] 

Department  2.  Appeal  from  Superior 
Court,  Marin  County;  Thos.  J.  Lennon, 
Judge. 

Action  by  the  Lagunitas  Water  Company 
against  the  Marin  County  Water  Company 
and  another.  From  an  order  denying  an  ap- 
plication for  an  injunction  pendmte  lite, 
plaintiff   appeals.     AfiJrmed. 


A.  E.  Shaw,  for  appellant 
ienthal,  for  respondents. 


Jesse  W.  LU- 


LORIOAN,  J.  This  Is  an  appeal  by  plain- 
tiff from  an  order  denying  its  application 
for  an  Injunction  pendente  lite  and  dismiss- 
ing the  order  to  show  cause  why  it  should 
not  be  issued. 

The  application  for  the  order  was  beard 
upon  the  complaint  and  affidavits  produced 
on  both  sides. 

The  complaint  alleged  that  plaintiff  is  the 
owner  of  an  undivided  one-third  interest  in  a 
tract  of  land,  known  as  the  Berry  ranch,  in 
Marin  county  (particularly  described  In  the 
complaint),  and  that  said  tract  is  riparian  to 
a  natural  water  course,  known  as  LAgunitas 
creek;  that  said  creek  rises  upon  the  slope 
of  ML  Tamalpals,  flows  thence  in  a  norther- 
ly direction  into  the  Lagunitas  reservoir 
owned  by  defendants,  and  thence  through 
the  premises  of  plaintiff  for  about  seven 
miles;  that  the  water  of  this  creek  at  and 
above  the  easterly  boundary  line  of  the 
premises  of  plaintiff  flows  continuously  dur- 
ing the  year  until  the  late  dry  season,  when 
the  waters  thereof  above  said  point  sink  and 
flow  underground,  coming  to  the  surface 
again  upon  the  premises  of  the  plaintiff; 
that  said  creek,  by  Itself  and  its  tributaries, 
carries  all  the  waters  falling  upon  the  water- 
shed thereof  east  of  the  boundary  line  of  the 
plaintiff,  and  all  said  waters  falling  upon 
said  watershed  are  accustomed  to  flow  in  the 
channel  of  said  lAgunitas  creek  In  well-de- 
flned  channels  or  tributaries  thereof,  which 
Join  said  Lagunitas  creek  above  where  It  en- 
ters the  land  of  plaintiff  at  the  eastern  bound- 
ary thereof,  and  upon  and  through  the  said 
premises  of  plaintiff;    that  said  defendants 
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have  no  right  to  the  waters  of  said  Laganltas 
creek,  otber  than  the  right  to  Impound  a 
sufficient  quantity  of  said  waters  to  fill  said 
reservoir,  known  as  the  Lagunitas  reservoir, 
above  referred  to,  which  is  situated  near  the 
headwaters  of  said  creek;  that  defendants 
threaten  to  and  will  divert  from  said  creek 
other  waters  than  the  said  waters. to  which 
they  are  entitled,  as  aforesaid,  unless  re- 
strained by  decree  of  court  It  is  then  al- 
leged generally  that  plaintiff  has  been  great- 
ly damaged  and  will  be  irreparably  injured 
by  the  diversion  of  said  waters  by  defend- 
ants. A  decree  was  asked  establishing  the 
right  of  plaintiff  to  the  waters  of  said  creek 
as  a  riparian  owner,  that  defendants  by 
final  decree  be  perpetually  enjoined  from 
making  such  diversion  or  interfering  with 
such  right,  and  for  a  restraining  order  pen- 
dente lite. 

On  filing  the  complaint  and  an  affidavit  on 
behalf  of  plaintiff,  an  order  to  defendants  to 
show  cause  why  an  injunction  pendente  lite 
should  not  issue  was  made.  On  the  hear- 
ing thereof,  affidavits  were  presented  on  be- 
half of  the  respective  parties.  Those  on  be- 
half of  plaintiff  tended  to  support  the  alle- 
gations of  the  complaint,  and  averred  that 
the  particular  method  of  diversion  contem- 
plated and  threatened  by  defendants  was 
the  construction  of  a  dam  to  bedrock  across 
the  creek  near  the  eastern  boundary  of  the 
lauds  of  plaintiff,  for  the  purpose  of  im- 
pounding the  waters  of  the  creek,  the  effect 
of  which  construction,  it  was  claimed  in  the 
affidavits,  would  be  to  prevent  the  flow  of 
the  water  of  the  creek  in  its  accustomed 
channel  below  the  dam  and  on  and  through 
the  premises  of  plaintiff. 

The  affidavits  on  behalf  of  defendants  de- 
nied that  the  construction  of  the  proposed 
dam  was  Intended  to  or  would  divert  any 
of  the  water  of  the  Lagunitas  creek  or  its 
tributaries,  or  other  waters  than  storm  or 
freshet  waters;  averred  that  the  Lagunitas 
creek  was  not  a  living  stream,  except  during 
the  winter  or  freshet  season,  and  that  short- 
ly after  the  cessation  of  rains  said  creek 
above  the  site  of  the  proposed  dam  became 
wholly  dry;  denied  that  any  water  of  the 
Lagunitas  creek,  at  or  above  the  point  where 
the  dam  is  proposed  to  be  constructed,  sinks 
or  fiows  underground,  or  comes  to  the  sur- 
face on  the  land  of  plaintiff,  but  in  fact  that 
such  waters  as  come  to  the  surface  on  said 
land  come  from  living  springs  thereon,  the 
waters  of  which  fiow  into  the  Lagunitas  he- 
low  the  proposed  dam  site;  further  averred 
that  if  the  waters  above  the  dam  were  im- 
pounded there  would  still  be  at  all  times  a 
sufficient  water  supply  from  the  feeders  ui>on 
the  Berry  ranch  to  provide  all  the  water  for 
domestic,  culinary,  or  Irrigation  purposes 
to  which  the  owners  thereof  were  entitled  by 
virtue  of  their  riparian  rights. 

In  addition  to  affidavits  of  persons  having 
official    connection    with    the    corporations 


plaintiff  and  defendant,  there  were  also  pre- 
sented on  behalf  of  either  side  the  affidavits 
of  expert  civil  and  hydraulic  engineers,  who 
had  examined  the  proposed  dam  site  and  the 
locality  and  water  conditions  surrounding  it. 
Those  offered  by  plaintiff  supported  its 
claim  that  the  watershed  above  the  proposed 
dam  site  drained  into  the  channel  of  the 
Lagunitas,  or  into  channels  of  streams  tribu- 
tary thereto,  and  sunk,  flowed  underground, 
and  came  again  to  the  surface  on  the  land 
of  plaintiff,  and  that  the  construction  of  said 
proposed  dam  would  cut  off  such  flow  throagh 
said  lands ;  while  those  produced  on  the 
part  of  the  defendants  fiatly  denied  the  ex- 
istence of  any  snch  conditions,  or  that  the 
proposed  dam  could  have  that  effect 

In  addition,  defendants  offered  in  evidence 
a  conveyance,  made  in  1871,  by  the  predeces- 
sors in  title  of  plaintiff  to  the  defendant  the 
Marin  County  Water  Company  of  certain 
tracts  of  land,  one  of  which,  designated  and 
described  as  "the  Fish  Oulch  Tract"  was 
conveyed  In  fee.  The  other  tracts  were  con- 
veyed for  a  term  of  10  years,  with  the  right 
however,  granted  to  said  water  company,  for 
a  period  of  50  years,  to  divert  and  appropri- 
ate all  waters  fiowing  on  the  described  tracts, 
or  in  gulches  or  creeks  therein.  It  was  as- 
serted by  defendants  that  the  waters  which 
they  Intended  to  impound  by  their  dam  did 
not  include  any  waters,  except  such  as  fiow- 
ed  from  the  Fish  gulch  tract  or  catchment  or 
surface  waters  on  the  tracts  described  in  the 
above  conveyance;  and  that  as  to  those 
they  were  entitled  to  divert  or  impound  them 
under  the  deed. 

It  Is  proper  to  say,  as  to  this  deed,  ap- 
pellant claimed  that  it  did  not  convey  the 
lands  where  defendants  contemplate  con- 
structing their  dam,  nor  confer  any  rights  to 
divert  the  water  at  that  point. 

Upon  a  bearing,  the  only  damage  or  Injury 
which  It  was  claimed  plaintiff  would  sustain, 
unless  defendants  were  restrained  during 
the  pendency  of  the  action,  was  with  respect 
to  a  tenant  of  plaintiff,  who  had  rented  and 
was  in  possession  of  a  portion  of  the  land 
of  plaintiff  for  dairy  purposes,  and  had  about 
80  head  of  cattle  on  the  premises.  It  was 
averred,  as  to  such  tenant,  that  during  the 
dry  months  of  the  year,  from  about  July  to 
December,  he  depended  upon  the  waters  of 
the  Lagunitas  creek  fiowing  through  the 
dairy  premises  for  his  stock;  and  that  if  the 
construction  of  the  proposed  dam  was  not 
restrained  said  tenant  would  be  deprived  of 
the  use  of  said  waters  for  snch  purpose.  It 
was  not  claimed  that  any  of  the  waters  of 
the  creek  were  being  used,  or  ever  liad  been 
used,  to  irrigate  any  of  the  lands  of  the 
plaintiff,  or  for  any  other  purpose  tlian  wa- 
tering cattle. 

Respecting  this  claim,  the  showing  on  the 
part  of  defendants  was  that  this  tenant  of 
plaintiff  never  at  any  time  depended  upon 
the  waters  of  the  Lagunitas  creek  flowing 
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•boTe  the  proposed  dam  site  for  watering 
stock,  or  for  any  other  purpose;  that  four 
springs  arose  on  the  land  of  plaintiff,  each 
ranulng  a  large  Tolume  of  water  all  the  year 
aroond,  which  flows  into  the  Lagunltas  creek 
on  the  land  of  plaintiff  below  the  proposed 
dam  site,  and  furnishes,  and  always  has  fur- 
nished, more  than  sufficient  water  to  supply 
the  cattle  of  said  tenant,  or  any  cattle  which 
the  lands  of  plaintiff  could  maintain;  that, 
in  addition,  two  streams,  flowing  all  the  year 
aroond,  the  waters  of  which  would  not  be 
imi)oanded  by  the  proposed  dam  of  defend- 
ants, empty  into  the  ILagunltas  creek  on  the 
lands  of  plaintiff,  either  one  of  which  is  suf- 
ficient to  supply  water  for  all  the  cattle  that 
could  be  maintained  on  the  premises. 

We  refer  to  tills  evidence  produced  on  both 
sides  at  the  bearing  for  the  preliminary  In- 
junction to  show  that  the  essential  facts 
stated  In  the  complaint,  upon  which  plaintiff 
based  bis  right  of  action,  as  well  as  all  the 
materlHl  facts  In  support  thereof  contained 
in  the  moving  affidavits,  as  well  as  the  mat- 
ter of  the  injury  which,  it  was  claimed, 
would  be  sustained  by  plaintiff  during  the 
pendency  of  the  action,  were  denied  and  dis- 
puted by  coimter  affidavits  on  the  part  of 
the  defendants. 

Gonnsel  for  appellant,  on  the  assumption 
that  the  superior  court,  in  denying  the  appli- 
cation for  the  temporary  injunction,  did  so 
by  deciding  against  appellant  on  the  merits 
of  the  case,  discusses  at  length  the  affida- 
vits addressed  to  them  on  the  hearing  and 
the  law  respecting  the  right  of  a  riparian 
owner  to  enjoin  the  threatened  diversion  of 
•  natural  water  course,  whether  he  has  pres- 
ent use  for  the  waters  thereof  or  not,  and 
aside  from  any  question  whether  present  in- 
jury may  accrue  to  him  thereby. 

[1]  But  on  the  hearing  of  this  motion  It 
was  not  necessary  for  the  superior  court,  in 
order  to  warrant  a  denial  by  it  of  the  mo- 
tion of  plaintiff,  to  pass  upon  the  merits  of 
the  case.  The  court  may  have  concluded,  as 
the  essential  facts  were  so  clearly  in  dispute, 
and  the  right  of  plaintiff  to  any  relief  in 
doubt,  under  the  showing  on  the  preliminary 
bearing,  that  it  would  decline  to  grant  any 
injunction  at  all  until  the  trial  on  the  merits. 
It  Is  to  be  borne  in  mind  that  the  matter 
from  which  this  api)eal  is  taken  was  an  ap- 
plication solely  for  a  temporary  Injunction 
pending  the  trial  of  the  cause,  on  the  ground 
that,  unless  it  was  so  granted,  plaintiff 
would  suffer  great  and  irreparable  injury. 
But  a  preliminary  injunction  is  not  a  mat- 
ter of  right.  It  is  addressed  to  the  discre- 
tion of  the  court.  In  denying  it  the  court 
does  not  necessarily  determine  anything  as 
to  the  merits  of  the  main  controversy.  It 
may  conclude  that  from  the  evidence  produc- 
ed on  tlie  application  fbr  a  preliminary  in- 
junction it  does  not  appear  that,  pending  a 
trial,  any  possible  injury  can  result  to  the 


plaintiff,  and  may  decline  to  grant  an  Injunc- 
tion until  after  the  trial  of  the  cause. 

[Jt]  Here  the  only  Injury  which  it  was 
claimed  by  plaintiff  it  would  suffer  pending 
the  trial,  unless  the  preliminary  injunction 
was  granted,  was  that  a  tenant  of  Its  prop- 
erty would  be  deprived  of  water  for  the  use 
of  his  cattle.  The  showing  on  the  part  of 
the  respondents  was  that  no  such  injury 
would  be  suffered,  as  the  plaintiff  had  an 
abundant  supply  of  water  on  the  ranch  for 
that  purpose,  and  independent  of  the  flow  of 
any  water  in  the  Lagunltas  creek,  or  from 
its  alleged  tributaries.  It  must  be  assumed 
that  the  court  found  that  this,  only  claim  of 
plaintiff  to  injury  during  the  pendency  of 
the  trial  was  unfounded,  and  so  declined  to 
award  any  Injunction  until  upon  the  final 
hearing.  This  it  was  clearly  in  the  discre- 
tion of  the  court  to  do. 

As  said  in  Santa  Cruz  Ass'n  v.  Grant,  104 
Cal.  309,  37  Pac.  1035:  "The  granting  of  a 
preliminary  injunction  is  not  a  matter  of 
right,  but  the  applioation  is  addressed  to  the 
sound  discretion  of  the  court,  which  is  to  be 
exercised  according  to  the  circumstances  of 
the  particular  case:  and  its  action  upon 
such  application  will  not  l)e  reviewed  in  the 
appellate  court,  unless  it  shaU  clearly  ap- 
pear that  there  was  an  abuse  of  its  discre- 
tion." 

In  that  case  the  court  quoted  with  approv- 
al the  language  of  Chancellor' Walworth  from 
a  case  cited  therein  that :  "There  are  many 
cases  in  which  the  complainant  may  be  en* 
titled  to  a  perpetual  Injunction  on  the  hear- 
ing, where  it  would  be  manifestly  Improper 
to  grant  an  injunction  in  limine.  The  final 
injunction  is,  in  many  cases,  matter  of  strict 
right,  and  granted  as  a  necessary  conse- 
quence of  the  decree  made  In  the  case.  On 
the  contrary,  the  preliminary  Injunction  be- 
fore answer  is  a  matter  resting  altogether  in 
the  discretion  of  the  court,  and  ought  not  to 
be  granted,  unless  the  injury  is  pressing  and 
the  delay  dangerous." 

As,  under  the  evidence,  the  court  was  war- 
ranted in  concluding  that  no  injury  could  oc- 
cur to  plaintiff  pending  the  trial  on  the 
merits,  there  was  no  abuse  of  discretion  In 
refusing  to  grant  the  application  of  plaintiff. 

The  order  appealed  from  is  affirmed. 

We  concur:    HE2«SHAW,  J, ;  MELVIN,  J. 


a63  Cal.  328) 

WRIGHT  et  al.  ▼.  BOARD  OP  PUBLIC 
WORKS  OF  CITY  OF  LOS  ANGE- 
LAS et  al.     (Ij.  A.  3,124.) 
(Supreme  Court  of  California.    July  1,  1912.) 

1.  Appbai.  and  Ebbob  a  1138*) — Determina- 
tion AND  Disposition  —  Aoademio  Ques- 
tion. 

Where,  between  the  denial  of  one  applica- 
tion for  a  temporary  injunction  to  restrain  a 
sale  of  lots  to  pay  assessments  for  the  widen- 
ing of  a  street  and  the  making  of  a  second  ap- 
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plication  for  such  an  injunction,  which  was  al- 
so denied,  the  sale  of  the  property  sought  to  be 
enjoined  took  place,  an  affirmance  of  the  orders 
made  was  proper. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  S!  4456-4461;    Dec.  Dig.  i 

2.  Injunction  (J  12*)  —  Objections  lo  Re- 
UEF — Ineffectiveness  of  Wbit. 

A  court  properly  refused  to  grant  a  tem- 
porary injunction  restraining  the  sale  of  lots 
to  pay  assessments  for  the  widening  of  a  city 
street,  where,  at  the  time  of  the  making  of  the 
application  therefor,  the  sale  bad  already  taken 
place. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  §  12;   Dec.  Dig.  §  12.*] 

In  Bauk.  Appeal  from  Superior  Court, 
Los  Angeles  County;  George  H.  Button, 
Judge. 

Injunction  by  William  Wright  and  others 
against  the  Board  of  Public  Works  of  the 
City  of  Los  Angeles  and  others.  From  or- 
ders denying  successive  motions  for  a  tem- 
porary injunction,  plaintiffs  appeal.  Af- 
firmed. 

Chase,  Overton  &  Lyman,  for  appellants. 
John  W.  Shenk,  for  respondents. 

SLOSS,  J.  The  plalntUEs  appeal  from  two 
orders  den^ng  successive  motions  for  a 
temporary  injunction. 

The  plaintiffs  are  owners  of  various  tracts 
of  land  upon  which  the  authorities  of  the 
city  of  Los  Angeles  undertook,  in  attempted 
compliance  with  the  provisions  of  the  street 
opening  act  of  1903  (Stats.  1903,  p.  376),  to 
levy  assessments  to  pay  the  damages  and 
costs  to  be  Incurred  in  the  widening  of  Sun- 
set boulevard  In  said  city.  The  complaint 
describes  the  several  parcels  of  land  aifected, 
alleges  that  they  are  owned  by  the  respective 
plaintiffs,  and  states  the  amount  "pretended 
to  be  assessed"  against  each.  It  then  alleges 
that  on  February  17,  1911,  the  plaintiffs  here- 
in, together  with  Constance  D.  Simpson, 
brought  an  action  in  the  superior  court  of 
Los  Angeles  county  against  the  defendants. 
The  purpose  of  the  action,  which  may  be  des- 
ignated as  the  Simpson  suit,  was  to  obtain 
a  decree  that  the  proceedings  and  assess- 
ments under  the  ordinance  for  the  opening 
and  widening  of  Sunset  boulevard,  so  far  as 
they  affected  the  properties  of  the  plaintiffs, 
be  declared  void  and  be  canceled,  and  that 
the  defendants  be  enjoined  from  asserting 
any  liens  or  claims  against  said  properties 
by  reason  of  said  proceedings,  and  from  exe- 
cuting deeds  of  plaintiffs'  respective  lots. 
On  July  12,  1911,  a  judgment  was  entered, 
granting  to  plaintiffs  in  said  Simpson  suit 
the  relief  for  which  they  had  prayed.  Notice 
of  the  entry  of  sue*  judgment  was  duly 
served  upon  the  defendants.  Notwithstand- 
ing their  knowledge  of  the  decree,  the  defend- 
ant members  of  the  board  of  works  there- 
after, in  August  and  September,  1911,  pub- 
lished a  notice  that  they  would,  on  Friday, 
September   15,   1911,  sell  the  properties   of 


plaintiffs  for  the  delinquent  assessments 
claimed  under  the  aforesaid  proceedings.  It 
is  alleged  that  such  sales  will  be  followed 
by  certificates  and  deeds,  which  will  cloud 
the  plaintiffs'  respective  titles  to  their  lots, 
and  that  such  sales  and  the  Issuance  of  such 
certificates  and  deeds  will  be  in  violation  of 
the  injunction  in  the  Simpson  case.  The 
prayer  is  for  an  injunction  restraining  the 
board  of  works  from  selling  the  said  proper- 
ties of  plaintiff;  that  the  judgment  and  de- 
cree heretofore  rendered  be  "enforced  and 
rendered  effectual";  that  the  titles  of  re- 
spective plaintiffs  be  quieted,  and  the  de- 
fendants enjoined  from  asserting  any  claims 
under  the  proceedings  mentioned  In  the  com- 
plaint 

The  record  contains  a  verified  answer  filed 
by  the  defendants.  From  the  pleadings,  and 
from  the  arguments  contained  in  the  briefs, 
it  appears  that  the  principal  point  of  dif- 
ference between  the  parties  Is  the  construc- 
tion of  the  decree  in  the  Simpson  case.  The 
contention  of  the  plaintiff  Is  that  that  decree 
adjudged  to  be  void  all  of  the  proceedings 
looking  to  the  widening  of  Sunset  boulevard, 
while  the  defendants  take  the  position  that 
the  decree  went  no  further  than  to  set  aside 
so  much  of  the  proceedings  as  required  the 
support  of  a  due  recording  of  the  assessment 
and  diagram;  and  that,  upon  a  re-recording 
of  these  documents,  the  board  of  works  was 
authorized  to  collect  the  assessments  by 
taking  anew  the  further  statutory  steps. 
There  is  no  occasion  to  consider  the  sound- 
ness of  these  respective  views  of  the  merits 
of  the  controversy. 

The  complaint  shows  that  the  defendant 
board  of  works. had  given  notice  that  they 
would  sell  the  properties  of  plaintiffs  on 
September  15,  1911.  The  complaint  was  fil- 
ed, and  the  first  application  for  a  temporary 
Injunction  restraining  such  sale  made  on  the 
same  day.  The  application  was  denied.  The 
court  then  issued  Its  order,  requiring  the  de- 
fendants to  show  cause  on  the  19th  day  of 
September  why  an  injunction  should  not  be 
issued,  restraining  the  defendants  from  sell- 
ing the  properties  described  in  the  com- 
plaint The  answer  was  presented  in  re- 
sponse to  said  order  to  show  cause.  It  al- 
leges that  on  the  15th  day  of  September, 
1911,  after  the  hearing  of  the  first  applica- 
tion, the  board  of  works  did  offer  for  sale 
and  sell  all  of  the  property  advertised  in  the 
notice  of  delinquent  sale. 

[1]  It  appears,  therefore,  that  the  act 
sought  to  be  restrained  has  been  done  since 
the  making  and  denial  of  the  first  application; 
and  that  it  had  already  been  done  at  the 
time  the  order  to  show  cause  came  on  for 
hearing.  Under  these  circumstances,  neither 
order  should  be  reversed. 

[2]  The  second  application  was  properly 
denied,  regardless  of  its  merit  or  want  of 
merit  in  other  respects,  on  the  ground  that  a 
court  of  equity  will  not  undertake  to  restrain 
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the  doing  of  an  act,  single  and  complete  in 
its  nature,  that  has  already  been  perform- 
ed. 22  Oyc.  759;  Clark  v.  Willett,  35  Cal. 
534;  Colcer  t.  Simpson,  7  Cal.  340;  Gardner 
v.  Stroever,  81  Cal.  148,  22  Pac.  483,  6  I* 
R.  A.  90;  Ball  t.  Kehl,  87  Cal.  505,  25  Paa 
679. 

And.  If  It  were  conceded  that  an  injunc- 
tion against  the  threatened  sale  might  or 
should  have  ^een  granted  when  first  applied 
for,  on  the  day  the  complaint  was  filed,  the 
order  denying  that  motion  should  neverthe- 
less be  affirmed  upon  the  showing  that  the 
sale  has  taken  place  since  the  denial  of  the 
order.  Where  a  reversal  would  prove  fruit- 
less, the  appellate  court  will  not  reverse  the 
judgment  or  order  appealed  from.  3  Cyc. 
188;  Id.  420.  The  rule  has  been  applied  by 
this  court  to  cases  just  like  the  one  at  bar — 
cases,  that  Is  to  say,  of  an  appeal  from  an 
order  refusing  an  injunction  pendente  lite, 
where,  after  the  order  and  before  the  dispo- 
sition of  the  appeal,  the  act  sought  to  be 
enjoined  has  been  performed.  Foster  v. 
Smith,  115  Cal.  611,  47  Pac.  591;  Bradley  v. 
Voorsanger,  143  Cal.  214,  76  Pac.  1031.  See, 
also,  Horton  v.  City  of  Los  Angeles,  119  Cal. 
603,  51  Pac.  956 ;  Weaver  v.  Reddy,  185  Cal. 
430,  67  Pac.  683.  In  Poster  v.  Smith,  the 
court  said  that:  "To  re-establish  the  re- 
straining order,  or  to  Issue  an  Injunction 
pendente  lite,  would  be  a  vain  and  frivolous 
act.  Any  opinion  that  we  might  give  upon 
the  merits  of  the  plaintiffs'  application  to 
the  superior  court  would  not,  therefore,  be 
followed  by  any  action  on  the  part  of. that 
court,  and  would  not  have  any  binding  au- 
thority, or  constitute  an  adjudication  of  the 
rights  of  the  parties."  The  disposition  of 
the  present  appeals  from  the  orders  denying 
a  temporary  injunction  will  not,  of  course, 
affect  the  trial  of  the  cause  on  Its  merits,  in 
so  far  as  such  trial  may  Involve  a  demand 
for  further  relief  than  that  sought  by  the 
application  for  Injunction  pendente  lite.  The 
plaintiffs  may,  for  example,  ultimately  show 
that  they  are  entitled  to  an  injunction  against 
the  execution  of  deeds  to  the  purchaser  at 
the  sale.  But  they  did  not,  on  the  applica- 
tions under  review,  ask  for  any  such  injunc- 
tion, and  we  can,  on  these  appeals,  consider 
nothing  more  than  their  right  to  the  injunc- 
tion for  which  they  applied,  which  was  an 
injunction  against  the  sale  which  has  ac- 
tually been  made. 

In  some  Jurisdictions  the  courts,  upon  pres- 
entation of  a  state  of  facts  like  that  here 
shown  with  reference  to  the  first  motion, 
affirm  the  Judgment  or  order  appealed  from 
without  con.slderation  of  the  merits.  In  Cali- 
fornia, however,  it  seems  to  have  been  the 
practice  to  dismiss  the  appeal,  upon  the  view 
that  It  presents  no  real  controversy,  but  only 
a  moot  or  academic  question.  This  was  the 
coarse  followed  in  Foster  v.  Smith  and  In 
Bradley  v.  Voorsanger. 


The  appeal  from  the  order  of  September 
15, 1911,  is  dismissed.  The  order  of  Septem- 
ber 19,  1911,  Is  affirmed. 

We  concur:  SHAW,  J.;  ANGELLOTTI, 
J.;  LOBIGAN,  J.;  HBNSHAW,  J. 

(IS  Cal.  App.  243) 
GRAY  V.  BONNELL  (MAGNEY,  Intervener). 

(Civ.  1,097.) 

(District    Court    of   Appeal,    Second    District, 

California.    June  10,  1912.) 

1.  CONTBACTS    ({    246*)— BESCISSIOK  —  ESTOP- 
PEI,. 

Where  an  inventor  engaged  two  promoters 
to  sell  stock  in  a  corporation  to  be  organized 
to  market  his  invention,  and  agreed  that  400,- 
000  shares  of  stock  should  be  placed  in  escrow 
until  a  certain  date,  or  until  the  corporation 
should  be  on  a  good  financial  basis,  and  that 
at  the  expiration  of  the  escrow  period  100,- 
000  shares  should  be  transferred  to  the  pro- 
moters, the  act  of  the  inventor  in  entering  into 
a  subsequent  written  agreement  that,  in  consid- 
eration of  50  additional  shares  of  stock  to  be 
delivered  to  the  promoters,  the  100,(X)0  shares 
might  remain  in  escrow  for  a  longer  period, 
and  then  be  issued  to  the  promoters,  at  all 
events  estopped  him  from  contending  that  the 
promoters  failed  to  sell  stock,  as  agreed. 

[Ed.  Note. — For  other  cases,  see  Contracts. 
Cent.  Dig.  U  1131-1138;   Dec.  Dig.  S  246.*] 

2.  Parts  EBSHip    (|    42*)  —  Oontbaot    with 
Third  Party. 

Where,  at  the  time  of  such  second  escrow 
agreement,  all  partnership  matters  between  the 
promoters  had  been  adjusted,  and  the  part  each 
was  to  receive  of  the  100,000  shares  had  been 
determined,  such  second  agreement  was  not 
binding  on  one  of  the  promoters,  who  refused 
to  consent  to  it,  and  made  no  claim  to  any  part 
of  the  50  shares  to  be  given  as  consideration. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  {  57;   Dec.  Dig.  i  42.*] 

3.  Appeal  and  Error   (S  877*)- Bight  to 
Complain— Party  in  Interest. 

An  intervener  could  not  complain  that  a 
judgment  was  ineffectual  as  to  a  corporation 
organized  by  him,  or  that  it  was  imperfect  in 
respect  to  parties  other  thian  himself. 

[Ed.  Note. — For  other  cases,  see  Appeal,  and 
Error,  Cent  Dig.  S§  3560-3572;  Dec.  Dig.  % 
877.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  W.  R.  Hervey,  Judge. 

Action  by  Earl  D.  Gray  against  A.  O.  Bon- 
nell.  In  which  J.  P.  Magney  Intervenes. 
From  Judgment  for  plaintiff,  the  Intervener 
appeals.    Afflrmed. 

George  Beebe,  for  appellant  Geo.  E.  Cry- 
er,  for  respondent 

JAMES,  J.  On  the  7th  day  of  May,  1908, 
the  Intervener,  who  Is  the  only  appellant 
herein,  entered  into  a  contract  with  plaintiff 
and  defendant  Bonnell;  the  design  of  Inter- 
vener being  to  obtain  the  services  of  Gray 
and  Bonnell  in  the  promotion  of  a  corpora- 
tion which  was  to  be  organized  for  the  pur- 
pose of  placing  on  the  market  a  spring  tire 
for  use  on  automobiles  and  other  vehicles, 
of  which  Intervener  was  the  Inventor.^  The 
written  agreement,  after  providing  for  the 
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organization  of  the  corporation,  set  forth 
terms  under  which  Gray  and  Bonnell  were 
to  take  charge  of  the  selling  of  the  shares 
of  the  capital  stock  of  that  corporation  as 
fiscal  agents  thereof,  and  fixed  their  com- 
pensation of  50  per  cent  of  the  amount  to 
be  received  from  such  sales.  As  additional 
compensation  to  be  received  by  Gray  and 
Bonnell,  the  written  agreement,  signed  by 
the  three  parties  to  this  action,  provided 
that  400,000  shares  of  stocli,  which  were  to 
be  issued  to  Magney,  should  be  placed  In  es- 
crow until  January  1,  1909,  "or  until  such 
time  as  that  the  said  company  shall,  through 
the  sale  of  stock  by  parties  of  the  second 
part  [Gray  and  Bonnell],  or  through  the  con- 
ducting of  Its  business,  be  on  a  good  finan- 
cial basis,"  and  that  Magney  would  transfer 
and  assign  100,000  shares  of  such  stock  to 
Gray  and.  Bonnell  when  the  term  of  the  es- 
crow had  expired.  The  corporation  was  du- 
ly organized,  and  Gray  and  Bonnell  entered 
upon  the  work  of  making  sales  of  Its  stock, 
and  did  sell  a  large  number  of  its  shares. 
In  December,  1908,  Bonnell  made  a  written 
demand  upon  Magney,  which  recited  the  sub- 
stance of  the  agreement  respecting  the  de- 
livery of  the  100,000  shares  of  stock  to  Bon- 
nell and  Gray,  and  demanded  that  Magney 
comply  with  that  agreement.  Magney  ob- 
jected to  releasing  the  stock  from  the  es- 
crow, but  finally  did  deliver  it  to  Bonnell, 
and  entered  into  another  agreement  with 
Bonnell.  whereby  Bonnell  on  his  own  part, 
and  also  on  the  part  of  plalntltt.  Gray, 
agreed,  in  consideration  that  Magney  would 
deliver  50  shares  of  stock  In  addition  to  the 
100,000,  that  the  100,000  shares  of  stock 
might  remain  in  escrow  for  a  further  period 
of  time,  and  until  the  1st  day  of  September, 
1909.  Gray  was  not  a  party  to  this  agree- 
ment, and  at  the  time  It  was  made  there 
were  no  unsettled  accounts  between  himself 
and  Bonnell,  except  that  pertaining  to  this 
block  of  100,000  shares  of  stock,  of  which 
each  was  entitled  to  receive  one-half.  Gray 
objected  to  this  latter  escrow  agreement,  and 
demanded  of  Bonnell  that  he  deliver  him  the 
stock  which  he  had  received,  and,  upon  that 
demand  being  met  with  a  refusal,  brought 
this  action  against  Bonnell  and  the  Spring 
Tire  Company  to  obtain  the  stock  to  which 
he  was  entitled.  This  action  was  commenc- 
ed on  the  20tb  day  of  August,  1909.  The 
Spring  Tire  Company  made  appearance,  and, 
upon  Its  application,  the  action  was  dismiss- 
ed as  to  it,  and  Magney  was  allowed  to  file  a 
complaint  In  intervention.  In  this  complaint 
he  alleged  that  Bonnell  and  Gray  had  failed 
to  fulfill  the  obligations  of  the  first  contract 
made  with  them,  and  sought  to  enforce  re- 
scission thereof.  On  his  behalf,  It  was  also 
claimed  that  the  contract  made  with  Bon- 
nell, requiring  that  the  100,000  shares  of 
stock  be  held  in  escrow  until  the  1st  day  of 
September,  1909,  was  binding  upon  Gray, 
notwithstanding  that  he  had  not  signed  it; 
this  claim  being  made  under  Intervener's  the- 


ory that  Gray  and  Bonnell  were  copartners, 
and  that  the  act  of  one  was  binding  upon 
the  other.  All  of  the  issues  were  found  in 
favor  of  plaintiff,  and  the  intervener  appeal- 
ed from  the  Judgment. 

[1]  In  our  opinion,  there  is  little  merit  in 
any  of  the  contentions  advanced  on  behalf 
of  appellant.  The  question  as  to  whether  or 
not  Gray  and  Bonnell  had  fulfilled  the  obli 
gations  of  their  contract  in  making  sales  ot 
stock  of  the  Spring  Tire  Company  was  deter- 
mined afllrmatively  by  the  trial  court  in  Its 
findings,  which  were  based  upon  sufilcient 
evidence.  Moreover,  it  seems  clearly  to  ap- 
pear that  Magney  estopped  himself  from  con- 
tending that  there  was  a  lack  of  perform- 
ance on  the  part  of  Gray  and  Bonnell  when 
he  issued  the  stock  and  made  the  new  ar- 
rangement with  Bonnell  to  have  It  held  fur- 
ther in  escro'w^.  This  second  arrangement 
was  based  upon  an  entirely  new  and  differ- 
ent consideration,  to  wit,  that  50  shares  of 
stock  should  be  paid  to  Bonnell  and  Gray 
In  this  second  agreement,  which  was  redufr 
ed  to  writing,  there  was  no  mention  of  any 
other  consideration  than  the  delivery  of  the 
50  shares  of  stock;  and  It  was  provided  that 
all  of  the  escrow  stock  should  be  held  only 
until  the  1st  day  of  September,  1909.  So 
that  It  then  appears  that  when  Bonnell  de- 
manded of  Magney  that  he  deliver  the  100,- 
000  shares  of  stock,  which  was  to  be  paid  to 
Gray  and  Bonnell  as  part  cbnsideratlon  for 
their  efforts  in  making  sales  of  the  capital 
stock  of  the  Spring  Tire  Company,  Magney 
complied  with  that  demand,  but  attempted, 
by  the  making  of  a  new  agreement,  based 
upon  a  new  consideration,  to  cause  the  stock 
to  be  held  in  escrow  for  an  additional  defi- 
nite time,  at  the  expiration  of  which  it  was 
to  be  issued  at  all  events.  Under  these  facts, 
no  ground  for  rescission,  attempted  to  be 
made  long  after  this  second  alleged  agree- 
ment was  entered  into,  is  shown.  It  may  be- 
noted,  also,  that  the  court  found,  and  the 
evidence  sustains  the  finding,  that  Magney 
was  cognizant  of  the  methods  employed  by 
Gray  and  Bonnell,  and  of  the  quantity  of 
stock  which  they  had  effected  a  sale  of  at 
the  time  the  100,000  shares  of  stock  was  at- 
tempted to  be  escrowed  under  the  second 
agreement. 

[2]  It  was  made  clear  by  the  evidence  that,^ 
in  80  far  as  the  dealings  between  Bonnell 
and  Gray  had  partaken  of  the  nature  of 
partnership  affairs,  all  of  these  matters  had 
been  adjusted,  and  no  partnership  accounts 
remained  unsettled  between  the  parties.  The 
proportion  which  each  was  to  receive  of  this 
100,000  shares  of  stock,  to  wit,  one-half  each, 
had  been  determined  upon,  and  the  plaintiff 
was  entitled,  in  his  own  tight,  to  have  that 
stock  delivered  to  him.  The  agreement, 
whereby  Bonnell  attempted  to  bind  Gray, 
which  required  that  the  stock  nu  issued  be 
held  further  in  escrow,  was  without  effect 
upon  the  latter,  because  he  had  given  no  con- 
sent thereto ;  and  be  made  no  claim,  bo  far 
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as  appears  In  tbls  action,  to  any  part  of  tbe 
50  sliares  of  stock  agreed  by  Magney  to  be 
delivered  as  a  consideration  of  the  second 
escrow  agreement 

[3]  Some  arg^ument  la  made  by  the  Inter- 
rener  that  the  judgment  la  ineffectual  as  to 
the  Spring  Tire  Company,  and  not  perfect 
Id  other  respects  as  affecting  tbe  other  par- 
ties to  tbe  action ;  bat  of  such  deficiency  or 
Imperfection  be  Is  not  entitled  to  complain. 
The  Judgment  as  to  him  is  in  plain  terms, 
and  sufflciently  explicit  to  enable  plaintiff  to 
exact  performance  thereunder. 

The  Judgment  is  affirmed. 

We  concur:    AIXGN,  P.  X;   SHAW,  X 


Of  Cat.  App.  234) 

NATIONAL  LUMBER  CO.  r.  WICKLIFFE. 

(Civ.  1,095.) 

(District  Court  of  Appeal,  Second  District, 
California.  June  7,  1U12.  Rehearing  De- 
nied by  Supreme  Court  Aug.  6,  1012.) 

1.  Mechanics'  Liens  (8  271*)  —  Constbuo- 
TioN  OF  Pleading — Presumption. 

It  will  be  presumed,  against  one  seeking 
to  foreclose  bii  lien  for  material!  furnished  the 
contractor,  that  the  contract  of  the  owner  did 
not  provide  for  payment  of  more  than  $1,000, 
and  so,  though  not  filed  for  record  and  not  in 
writing,  was  not,  under  Code  Civ.  Proc.  i  1183, 
void;  his  complaint  not  stating  the  contract 
price,  and  the  amendment  thereof,  made  after 
tbe  sustaining  of  a  demurrer  specifically  point- 
ing out  such  ^defect,  not  attempting  to  cure 
that  defect 

[Ed.  Note. — ^For  other  cases,  see  Mechanics' 
Llena,  Cent  Dig.  K  494-513;  Dec  Dig.  {  271.*] 

2.  Mechanics'  Liens  (§  271*)— Enfobcembnt 
— coupiaint. 

It  appearing  affirmatively  elsewhere  in  the 
complaint  of  a  materialman  to  foreclose  his 
lien  that  the  purchase  was  not  made  by  the 
owner  of  the  premises,  but  that  the  goods  were 
sold  and  delivered  to  the  contractor,  the  al- 
legation therein  that  the  contractor  was  acting 
as  the  agent  for  the  owner  and  aa  such  pur- 
chased tbe  materials,  with  the  preceding  state- 
ment that  there  was  never  any  written  con- 
tract or  contract  filed  for  record,  will  be  con- 
sidered not  an  attempt  to  allege  a  sale  to  the 
owner  through  an  agent  in  fact;  but  as  a  state- 
ment of  a  conclusion,  with  reference  to  Code 
Civ.  Proc  §  1183,  providing  that  where  the 
amount  agreed  to  be  paid  by  the  owner  ex- 
ceeds $1,000,  the  contract  unless  in  writing 
and  filed  for  record,  shall  be  void,  and  mate- 
rials furnished  by  all  persons,  except  the  con- 
tractor, shall  be  deemed  to  have  been  furnished 
at  the  personal  instance  of  the  owner,  and  they 
shall  have  a  lien  therefor. 

[E3d.  Note. — For  other  oases,  see  Mechanics' 
Liens,  Cent  Dig.  f|  494-513;  Dec  Dig.  ( 
271.*] 

8.  Pleadino    (I    64*)  —  Sbpabatk   Counts  — 

Repetition  or  Alleoations. 

An  allegation  in  the  first  cause  of  action. 
In  a  complaint  by  a  materialman  to  foreclose 
bis  lien,  that  there  was  money  in  the  hands 
of  the  owner  due  the  contractor  at  tbe  time 
of  the  delivery  of  the  (top  notice  and  the  filing 
of  the  lien,  not  being  repeated  in  the  second 
cause  of  action,  forms  no  part  of  it 

[E!d.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  i  118;   Dec  Dig.  {  64.*] 


4.  Appeal  and   Ebrob  ({  934*)  —  Pbesitmf- 

TIONS. 

All  intendments  being  in  favor  of  a  Judg 
ment,  it  must  be  presumed  that  the  contract 
and  papers  before  tbe  court  were  such  aa  to 
justify  the  judgment  for  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  ami 
Error.  Cent.  Dig,  ii  3777-3781,  SfW;  Dec 
Dig.  I  034.*] 

6.  Mechanics'  Liens  (§  121*)— Materialmen 

—Notice. 

A  building  contract  having  t>een  valid,  and 
the  whole  of  the  contract  price  having  been 
paid  under  its  terms  before  the  filing  of  notice 
of  lien  or  stop  notice  by  one  who  furnished 
materials  to  the  contractor,  nothing  remained 
in  tbe  owner's  hands  on  which  the  notice  of 
lien  could  operate,  regardless  of  whether  tbe 
building  was  completed  97  or  108  days  before 
the  filing  of  such  notices,  or  of  the  effect  which 
should  be  given  Code  Civ.  Proc  |  1187,  declar- 
ing an  estoppel  to  assert  a  lien  has  not  been 
filed  in  time  if  the  owner  of  a  building  does  not 
within  a  certain  time  after  its  completion  file 
for  record  a  notice  of  tbe  completion. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  |  164;   Dec  Dig.  |  121.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   N.  P.  Oonrey,  Judge. 

Action  by  the  National  Lumber  Company 
against  G.  W.  Wickliffe.  Judgmmt  for  de- 
fendant:    Plaintiff  appeals.     Affirmed. 

R.  L.  Horton,  for  appellant  G.  W.  Tnck- 
llffe  and  P.  M.  Nash,  for  respondent 

ALLEN,  P.  X  Tbe  action  is  one  to  fore- 
close a  mechanic's  lien.  Tbe  complaint  orig- 
inally set  forth  two  causes  of  action.  Plain- 
tiff dismissed  as  to  the  first  canse  of  action, 
and  the  case  proceeded  to  trial  upon  the  sec- 
ond. This  alleged  the  ownership  by  defend- 
ant of  a  parcel  of  ground;  that  a  contract 
was  entered  into  between  the  owner  and  a 
certain  corporation  for  the  construction  of  a 
dwelling  on  tbe  property  for   tbe  sum  of 

$ ,  under  and  by  tbe  terms  of  which 

said  contractor  agreed  to  furnish  materials 
and  labor  and  perform  the  contract;  that  tbe 
contractor  purchased  of  plaintiff  tbe  mate- 
rials mentioned  in  tbe  complaint;  that  tbe 
same  were  sold  to  be  used  and  were  actually 
used  In  the  construction  of  the  bouse;  tbat 
the  bouse  was  completed  on  the  2d  day  of 
November,  1908,  and  no  notice  of  completion 
has  ever  been  filed;  that  on  January  29, 1909,. 
plaintiff  filed  its  claim  of  lien,  and  on  the 
27th  day  of  January,  1900,  served  upon  the 
owner  a  stop  notice  under  section  1184,  Code 
of  civil  Procedure.  The  answer  denied  the 
material  allegations  of  tbe  complaint,  and 
upon  tbe  trial  it  was  stipulated  that  tbe  al- 
legations of  the  complaint  were  true,  except 
as  to  the  labor  done  and  materials  fur- 
nished on  tbe  2d  of  November,  1908,  and  of 
tbe  date  of  tbe  completion  of  the  building. 
Upon  these  Issues  tbe  court  found  In  favor  of 
defendant  and  found  that  tbe  building  was 
in  fact  completed  on  the  22d  of  October,  1908, 
except  for  a  certain  lock  for  the  front  door 
and  a  certain  lock  for  a  sliding  door  which 
were  famished  by  plaintiff  and  put  into  said 
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building  on  the  2d  of  November,  1908,  at  the 
request  of  defendant.  In  place  of  other  locks 
placed  therein  prior  to  October  22d,  which 
had  also  been  furnished  by  plaintiff;  that  de- 
fendant took  possession  of  said  building  and 
moved  into  the  same  on  the  24tb  of  October, 
1908;  that  the  changing  of  the  locks  on  No- 
vember 2d  was  the  correction  of  a  trivial  im- 
perfection in  the  work.  There  is  evidence  in 
the  record  tending  to  support  these  findings. 
The  court  found  that  plaintiff  was  not  enti- 
tled to  any  lien  against  the  property  and  gave 
judgment  for  defendant  for  costs.  A  mo- 
tion for  a  new  trial  was  filed,  which  was  de- 
nied, and  plaintiff  appeals  from  the  Judgment 
and  from  the  order  denying  a  new  trial,  upon 
a  bill  of  exceptions. 

[1]  It  will  be  observed  that  the  contract 
was  entered  into  and  all  work  connected  with 
the  construction  of  the  building  performed 
before  the  amendment  to  sections  1183  and 
1184,  Code  of  Civil  Procedure  (Laws  1911,  p. 
1313).  As  section  1183  stood  at  the  time  of 
this  contract  and  work,  no  contract  of  $1,000 
or  under  need  be  reduced  to  writing  or 
recorded.  To  the  original  complaint  a  de- 
murrer was  filed,  specifically  pointing  out  the 
defect  in  not  stating  the  contract  price.  The 
demurrer  being  sustained,  plaintiff  amended 
its  complaint,  but  made  no  attempt  to  cure 
the  defect,  and  the  case  proceeded  to  trial 
without  any  matter  appearing  in  the  com- 
plaint as  to  the  amount  of  the  original  con- 
tract price,  nor  does  such  amount  appear  in 
the  record.  If  therefore  the  contract  was 
for  $1,000  or  under,  which  must  be  presumed 
undpr  the  rule  for  the  construction  of  plead- 
ings, it  was  valid,  and  the  only  rights  pos- 
sessed by  laborers  or  materialmen  was  to 
cause  the  contract  price  to  be  applied  to  the 
payment  of  their  demands.  In  Stockton 
Lumber  Co.  v.  Schuler,  155  Cal.  412,  101  Pac. 
308,  it  is  said :  "The  lien,  In  the  case  of  a 
valid  contract,  extends  to  the  contract  price, 
and  such  contract  price  is  the  limit  of  the 
liability  which  may  be  Imposed  upon  the 
owner  or  his  property." 

[2]  The  second  cause  of  action  alleges  that 
there  never  was  any  written  contract,  nor 
any  contract  filed  for  record,  which  is  fol- 
lowed by  the  statement  that  the  contractor 
was  acting  as  the  agent  for  the  owner  in  the 
premises  and  as  such  agent  purchased  the 
materials  set  forth.  Taking  the  whol^  al- 
legation together,  it  is  not  an  attempt  to  al- 
lege a  sale  by  the  plaintiff  to  the  defendant 
through  an  agent  in  fact,  but  a  statement  of 
the  condition  arising  by  noncompliance  with 
the  statute  with  reference  to  the  recordation 
of  a  written  contract  where  such  is  required 
by  section  1183,  Code  of  Civil  Procedure, 
and  the  stipulation  that  the  allegations  of  the 
complaint  were  true  can  be  said  to  extend  no 
further  than  that  the  contract  was  not  in 
writing  and  was  not  recorded,  but  cannot  be 
construed  as  an  admission  of  an  Independent 
purchase  by  defendant,  for  it  elsewhere  ap- 


pears affirmatively  in  the  complaint  that  the 
purchase  was  not  made  by  defendant,  but 
that  the  goods  were  sold  and  delivered  to  the 
contractor. 

[3]  There  is  no  allegation  in  the  second 
cause  of  action  that  any  sum  was  in  the 
hands  of  the  owner  and  due  the  contractor 
at  the  time  the  alleged  stop  notice  was  de- 
livered or  the  lien  was  filed.  We  do  find 
such  allegations  in  the  first  cause  of  action, 
but  they  were  not  repeated  and  formed  no 
part  of  the  second.  There  was  therefore 
nothing  upon  which  the  stop  notice  could 
have  an  effect,  if  the  contract  were  a  valid 
one. 

[4]  All  intendments  being  in  favor  of  a  judg- 
ment. It  must  l>e  concluded  that  the  contract 
and  papers  before  the,  court  were  such  as  to 
justify  the  court  in  its  rendition  of  a  judg- 
ment for  the  defendant,  for  the  court  finds, 
notwithstanding  the  failure  to  file  for  record, 
that  defendant  was  entitled  to  a  judgment. 
This  judgment  was  warranted  upon  the 
theory  that  the  contract  was  valid  without 
recordation. 

[6]  If  the  contract  were  a  valid  one  and 
the  whole  amount  thereof  paid  under  its 
terms  before  filing  the  notice  of  lien  or  stop 
notice,  nothing  remained  in  the  owner's  hands 
upon  which  the  notice  of  lien  could  operate, 
regardless  of  the  question  of  completion  of 
the  building,  or  the  effect  which  should  be 
given  to  section  1187. 

Our  conclusion,  therefore,  is  that  no  facts 
showing  the  invalidity  of  the  contract  were 
either  pleaded  or  proven,  and  the  plaintUTs 
rights  depend  upon  the  fact  whether  or  not 
the  owner  had  any  money  in  his  possession 
belonging  to  the  contractor  at  the  time  of 
the  service  of  notice  or  filing  of  lien. 

There  l>eing  no  claim  In  that  regard,  the 
judgment  and  order  of  the  trial  court  should 
be  affirmed ;  and  it  is  so  ordered. 

We  concur :   JAMES,  J.;   SHAW,  J. 


(U  Cal.  App.  247) 
KERN  VALLEY  BANK  y.  KOEHN. 
(Civ.  1,102.) 

(District  Court  of  Appeal,  Second  District, 
California.  June  10,  1912.  Rehearing  De- 
nied   t)y    Supreme    Court   Aug.    9,    1912.) 

Appeal  and  Erbob  (§  194*)  —  Pbesentatioit 
Bbi-ow— Answer  to  Affibmative  Defense. 
Where  the  defendant  in  an  action  on  a 
promissory  note  filed  a  cross-complaint  to 
which  the  plaintiff  demurred,  and  the  case  went 
to  trial  without  the  demurrer  being  ruled  on 
or  any  answer  to  it  being  filed,  he  could  not  on 
appeal  for  the  first  time  complain  of  the  want 
of  such  answer;  the  want  of  a  formal  answer 
to  ah  affirmative  defense  being  waived  where 
both  parties  treat  such  defense  as  denied. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1241-1246;  Dec.  Dig.  | 
194.»] 

Appeal  from  Superior  Court,  Kern  Coun- 
ty;  J.  W.  Mahon,  Judge. 
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Action  by  the  Kern  Valley  Bank  against 
Charles  A.  Koebn.  From  Judgment  for 
plaintiff  and  order  denying  a  new  trial,  de- 
fendant appeals.    Affirmed. 

See,  also,  157  Cal.  237,  107  Pac.  111. 

H  L.  Foster  (E.  3.  Emmons,  of  counsel), 
for  appellant  Geo.  E.  Whitaker,  for  re- 
spondent. 

SHAW,  J.  Action  to  recover  upon  a  prom- 
issory note.  Judgment  went  for  plaintiff  in 
accordance  with  tlie  verdict  of  a  jury  to 
vrliicli  the  issues  were  submitted  for  trial. 
Defendant  appeals  from  the  Judgment  and 
an  order  of  the  court  denying  his  motion  for 
a  new  trial. 

The  execution  of  the  note  was  admitted. 
As  an  affirmative  defense  it  was  alleged  the 
note  was  made  without  consideration,  and 
tbat  it  was  given  In  renewal  of  a  former 
note  made  and  executed  by  defendant  to 
plaintiff,  which  first  note  at  the  time  of  ex- 
ecntlng  the  note  herein  involved  had  been 
paid  by  the  transfer  to  the  bank  of  certain 
personal  property  which,  though  transfer- 
red as  a  pledge  to  secure  payment  of  said 
first  note,  was,  in  case  defendant  failed  to 
pay  the  same  at  maturity,  to  be  accepted  by 
the  bank  in  full  payment  and  satisfaction 
of  the  indebtedness  evidenced  thereby.  He 
made  default  In  the  payment  thereof,  and  not- 
withstanding the  alleged  agreement  he  gave 
the  new  note  herein  sued  upon  which  he  says 
was  requested  by  the  bank  as  a  matter  of 
form  only  in  order  to  balance  its  books.  It 
Is  apparent  from  the  verdict  of  the  Jury  that 
It  gave  little  weight  to  the  meager  evidence 
offered  In  support  of  these  allegations. 

Defendant  with  his. answer  filed  a  cross- 
complaint  wherein,  besides  reiterating  the 
affirmative  defense  set  up  in  his  answer,  he 
asked  to  have  a  statement,  whereby  the 
plaintiff  certified  that  the  bank  held  certain 
personal  property  as  security  for  the  pay- 
ment of  the  note  In  question,  reformed  so 
as  to  state  that  the  bank  bad  received  the 
personal  property  in  payment  of  said  note. 
Plaintiff  interposed  a  demurrer  to  the  cross- 
complaint,  and,  as  shown  by  the  record,  the 
parties  went  to  trial  without  any  ruling  of 
the  court  thereon  or  the  filing  of  any  an- 
swer thereto.  Appellant  insists  that,  by  rea- 
son of  plaintiff's  failure  to  file  an  answer 
thereto,  the  allegations  of  the  cross-com- 
plaint should  be  deemed  admitted.  Plaintiff 
was  not  in  default  in  not  answering  the 
cross-complaint  for  the  reason  that  its  de- 
murrer was  poiding.  Both  parties,  bow- 
ever,  appear  to  have  deemed  the  allegations 
of  the  cross-complaint  In  Issue,  and  evidence 
toucltlng  tlie  truth  of  the  allegations  was  of- 
fered, without  objection,  as  tliough  there 
bad  been  a  formal  denial  of  the  same.  Un- 
der these  circumstances,  appellant  will  not 
on  appeal  for  the  first  time  be  permitted  to 
raise  the  question  of  the  want  of  an  answer 


to  the  cross-complaint.  Conant  ▼.  Jones,  8 
Idaho  (Hasb.)  fl06, 32  Pac.  250;  Netcott  v.  Por- 
ter, 19  Kan.  131.  The  rule  Is  well  establisii- 
ed  that  where  both  parties  treat  an  affirma- 
tive defense  as  denied,  the  want  of  a  formal 
answer  thereto  will  be  deemed  "waived. 

An  examination  of  the  instructions  given 
disclose  no  error  which  upon  this  record 
could  have  misled  the  Jury  to  the  prejudice 
of  defendant. 

The  court  properly  excluded  from  evidence 
a  letter  of  the  bank  wherein  it  was  stated 
that  it  held  certain  personal  property  as 
collateral  security  for  the  payment  of  the 
note.  The  record  discloses  no  theory  upon 
which  the  statement  could  be  deemed  ma- 
terial or  competent  evidence. 

The  appeal  is  wholly  without  merit,  and 
the  Judgment  and  order  are  affirmed. 

We  concur:   ALLEN,  P.  J.;    JAMES,  J. 


(It  Cal.   App.  238) 
BAXTER  V.   BAXTER  et  al.     (Civ.   1,108.) 
(District    Court    of   Appeal.    Second    District, 
California.     June  8,  1912.     Rehearing  De- 
nied by  Supreme  Court  Aug.  7,  1912^ 

1.  FRAUDULENr  CONVEYANCES  (J  110*)— -RES- 
EKVATIONS  FOB  BENEFIT  OF  GRANTOB — CON- 
VEYANCE Fon  Future  Support. 

Where  a  grantor  conveyed  all  her  prop- 
erty in  consideration  of  the  grantee's  contract 
to  support  her  during  her  lifetime,  she  had  an 
interest  in  the  property  which  was  subject  to 
execution  on  a  judgment  against  her,  at  least 
in  so  far  as  the  value  of  the  property  exceeded 
the  value  of  the  support  already  given;  a  con- 
veyance of  all  one's  property  in  consideration 
of  future  support  being  void  and  presumptively 
fraudulent  as  to  existing  creditors. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  H  352^9;  Dec.  Dig. 
S  110.*] 

2.  Fraudulent  Conveyances  (S  225*)— Con- 
veyance FOB  Future  Support— Estoppel. 

While  a  creditor,  who  agrees  to  his  debt- 
or's conveying  all  her  property  to  another  in 
consideration  of  future  support,  is  estopped  to 
enforce  his  claim  against  the  property  convey- 
ed, mere  knowledge  by  the  creditor  that  the 
conveyance  is  to  be  made,  and  his  failure  to 
object,  do  not  create  such  an  estoppel,  although 
the  grantee  enters  upon  his  contract  without 
being  aware  of  the  debt,  especially  where  the 
creditor  did  not  know  that  the  conveyance  was 
to  include  all  the  debtor's  property. 

[Ed.  Note. — For  other  cast's,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §§  (553-657 ;  Dec.  Dig. 
S  225.  •] 

3.  Fraudulent  Conveyances  (|  282*)— -Pre- 
suMmoNS — Future  Support. 

A  grantee,  who  promises  future  support  to 
the  grantor  in  consideration  of  the  conveyance, 
is  presumed  to  know_  that  the  transaction  \b 
fraudulent  as  to  existing  creditors. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  If  817,  818;  Dec.  Dig. 
§  282.*] 

4.  Fraudulent  Conveyances  (J  225*)— Es- 
toppel. 

A  grantee,  who  accepts  a  deed  given  in 
consideration  of  a  promise  of  future  support, 
cannot  invoke  the  doctrine  of  estoppel  against 
the  grantor's  creditor  who  is  seeking  to  enforce 
his  claim  against  the  property  conveyed,  where 


•For  oUier  case*  see  same  topic  and  section  NUMBER  In  Dec  Die.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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he  has  acted  In  reliance  upon  the  yalidity  of 
the  deed,  and  not  npon  any  act  or  omission  of 
the  creditor. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  ig  663-657;  Dec.  Dig. 
I  225.  ♦] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  W.  R.  Hervey,  Judge. 

Action  by  William  A.  Baxter  against  J. 
A.  Baxter  and  another.  From  a  Judgment 
for  plaintiff,  defendant  named  appeals.  Re- 
versed. 

Valentine  &  Newby,  for  appellant  Bdw. 
F.  Wehrle,  for  respondent 

SHAW,  J.  On  March  9,  1006,  one  E.  M. 
Baxter  by  deed  conveyed  all  her  property, 
consisting  of  certain  real  estate  of  the  value 
of  $5,000,  to  plaintiff  herein;  the  considera- 
tion therefor  being  an  agreement  on  the  part 
of  plaintiff  to  keep,  maintain,  and  care  for 
her  during  her  lifetime.  Upon  the  execu- 
tion of  the  deed  plaintiff  entered  upon  the 
duties  imposed  upon  him  by  his  agreement. 
At  the  date  of  the  transaction  E.  M.  Baxter 
was  Indebted  to  J.  A.  Baxter  in  the  sum  of 
$669.83,  for  which  sum.  In  an  action  institut- 
ed on  October  17, 1906,  a  Judgment  was  duly 
recorded  against  her.  Thereafter,  by  virtue 
of  an  execution  Issued  upon  said  Judgment, 
the  sheriff  levied  upon  all  interest  of  the 
Judgment  debtor  In  the  real  property  so  con- 
veyed by  her  to  plaintiff  and  advertised  the 
same  for  sale  to  satisfy  such  execution.  This 
action  was  brought  to  perpetually  enjoin  the 
sale  of  the  property.  Judgment  went  for 
plaintiff,  from  which,  and  an  order  denying 
bis  motion  for  a  new  trial,  defendant  J.  A. 
Baxter  appeals. 

[1]  It  clearly  appears  that  the  effect  of 
the  conveyance  was  a  transfer  of  the  prop- 
erty to  the  use  of  the  grantor,  and  since  she 
possessed  no  other  property  out  of  which 
payment  of  the  Judgment  so  rendered  could 
be  enforced,  she,  in  so  far  at  least  as  the 
value  of  the  property  exceeded  the  value  of 
the  support  theretofore  given,  had  an  inter- 
est therein  subject  to  execution.  As  against 
existing  creditors,  one  cannot  transfer  ail 
his  property  in  consideration  of  future  sup- 
port and  thus  defeat  the  creditor  in  enforc- 
ing his  claim.  Under  such  circumstances,  the 
law  presumes  the  act  to  be  done  with  fraud- 
ulent intent  to  hinder  and  delay  the  creditor 
In  the  collection  of  bis  debt  Harris  ▼. 
Brlnlc,  100  Iowa,  366,  69  N.  W.  684,  62  Am. 
St  Rep.  678;  Davidson  v.  Burke,  143  111.  139, 
82  N.  E.  614,  36  Am.  St  Rep.  367;  Sldens- 
parker  v.  Sidensparker,  62  Me.  481,  83  Am. 
Dec.  627;  Hartlng  v.  Jockers,  136  lU.  627, 27 
N.  Ew  .188,  29  Am.  St  Rep.  841. 

[2]  At  the  close  of  the  evidence  plaintiff, 
by  leave  of  court,  filed  an  amendment  to  bis 
complaint  wberein,  among  other  matters 
pleaded  by  way  of  estoppel,  it  was  alleged 
that  defendant  "agreed  and  consented  that 
the  plaintiff  sbonld  take  said  property;  that 


the  same  should  be  conveyed  to  him  by  said 
E.  M.  Baxter  In  consideration  of  such  care 
and  maintenance."  This  alleged  fact  denied 
by  the  answer,  tendered  a  material  issue 
which,  if  found  In  favor  of  plaintiff  and  re- 
lied upon  by  bim,  would  estop  defendant 
from  enforcing  his  claim  against  the  prop- 
erty. The  court  however,  failed  to  make 
any  finding  thereon.  As  to  other  allegations, 
the  court  found:  "That  on  said  9th  day  of 
March,  1906,  and  prior  to  the  execution  of 
the  deed  described  in  the  complaint  on  file 
herein,  wherein  and  whereby  E.  M.  Baxter 
deeded,  granted,  bargained,  sold,  conveyed, 
and  confirmed  unto  W.  A.  Baxter  all  the 
property  described  in  the  complaint,  the  de- 
fendant J.  A.  Baxter  bad  knowledge  and  no- 
tice that  the  said  E.  M.  Baxter  contemplated 
and  Intended  to  convey  said  property  to  said 
W.  A.  Baxter,  the  plaintiff  herein.  In  con- 
sideration of  the  plaintiff  agreeing  to  care 
for  and  maintain  the  said  E.  M.  Baxter  for 
and  during  the  term  of  her  natural  life,  and 
said  J.  A.  Baxter  did  not  object  to  such  con- 
veyance of  said  property;  that  immediately 
after  the  execution  of  said  deed,  and  before 
the  plaintiff  entered  upon  the  performance  of 
his  agreement  and  contract  to  so  maintain 
said  E.  M.  Baxter,  the  defendant  J.  A.  Bax- 
ter had  notice  and  knowledge  of  the  execu- 
tion of  said  deed,  for  the  purposes  herelntie- 
fore  mentioned;  that  be,  the  said  W.  A. 
Baxter  at  no  time  prior  to  a  few  days  before 
the  commencement  of  that  certain  action 
brought  in  the  superior  court  of  the  county 
of  Los  Angeles,  state  of  California,  by  tbe 
defendant  J.  A.  Baxter  against  E.  M.  Baxter, 
being  action  No.  53,853  of  said  court  where- 
in a  Judgment  was  rendered  on  or  about  the 
8th  day  of  March,  1907,  in  favor  of  the  de- 
fendant J.  A  Baxter,  had  no  notice  or  knowl- 
edge that  the  defendant  J.  A.  Baxter  had  any 
claim  against  the  said  E.  M.  Baxter,  or  that 
the  defendant  J.  A.  Baxter  made  any  claim 
that  said  E.  M.  Baxter  was  indebted  to  htm, 
said  J.  A.  Baxter,  In  any  sum  whatsoever; 
that  plaintiff  informed  said  J.  A.  Baxter  of 
tbe  execution  and  delivery  of  said  deed  on 
the  day  the  same  was  executed  and  delivei> 
ed,  and  tbe  defendant  J.  A.  Baxter  made  no 
objection  of  any  kind  or  nature  to  the  same; 
that  plaintiff  closed  his  business  In  the  city 
of  Monrovia,  Cal.,  and  then  and  there  took 
charge  of  said  E.  M.  Baxter  and  devoted  the 
greater  part  of  his  time  to  her  care;  that  it 
WAS  Impossible  for  plaintiff  to  care  for  said 
E.  M.  Baxter  under  tbe  terms  of  bis  contract 
so  executed  with  her  without  closing  and  dis- 
continuing hia  said  business  In  the  dty  of 
Monrovia,  Oal.,  aforesaid;  that  defendant  J, 
A.  Baxter  had  notice  and  knowledge  of  all 
of  the  foregoing  facts ;  that  the  defendant  J. 

A.  Baxter  did  not  at  any  time  give  plaintiff 
herein  any  notice  of  any  claim  against  said 

B.  M.  Baxter  until  a  few  days  before  the 
commencement  of  that  certain  action  brought 
by  J.  A.  Baxter  against  said  E.  M.  Baxter 
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hereinbefore  referred  to;  tbat  plaintiff,  rely- 
ing upon  said  deed  bo  made  and  executed  Toj 
said  E.  M.  Baxter,  entered  upon  tbe  perform- 
ance of  his  said  contract,  and  ever  since  said 
date  bas  been  and  now  is  caring  for  and 
maintaining  said  E.  M.  Baxter;  tliat  plain- 
tiff, prior  to  and  before  be  had  any  notice  or 
knowledge  of  any  claim  of  said  J.  A.  Baxter 
against  said  E.  M.  Baxter,  had  for  many 
montlis  cared  for  and  maintained  said  E.  M. 
Baxter  and  bad  disposed  of  and  closed  his 
said  business  to  enable  him  to  carry  out  the 
terms  of  said  agreement  so  made  between 
plabitiff  and  said  E.  M.  Baxter  for  her  care 
and  maintenance." 

The  effect  of  an  estoppel,  since  it  denies 
the  owner's  right  to  assert  his  claim,  is 
to  transfer  his  property  to  another.  Hence, 
in  order  to  Justify  a  court  of  equity  In  de- 
cre^ng  an  estoppel,  there  must  not  only  be 
some  d^ree  of  turpitude  in  his  conduct,  but  It 
must  appear:  "First,  that  the  i)arty  making 
the  admission  by  his  declarations  or  conduct 
was  apprised  of  the  true  state  of  bis  own 
title;  second,  that  he  made  the  admission 
with  the  express  intention  to  decelTe,  or  with 
SDch  careless  and  culpable  negligence  as  to 
amount  to  constructive  fraud;  third,  that  the 
other  party  was  not  only  destitute  of  all 
knowledge  of  the  true  state  of  the  title,  but 
of  the  means  of  acquiring  such  knowledge; 
and,  fourth,  that  he  relied  directly  upon  such 
admission,  and  will  be  Injured  by  allowing 
its  truth  to  be  disproved."  Boggs  t.  Merced 
M.  Co.,  14  Cal.  868.  Measured  by  the  rule 
thus  laid  down  the  findings  disclose  no  facts 
upon  whi(di  to  predicate  the  claim  that  de- 
fendant is  estopped  from  enforcing  the  col- 
lection of  his  debt  against  the  property.  All 
that  appears  therefrom  is  that,  prior  to  the 
execution  of  the  deed,  defendant  knew  of  the 
intention  of  E.  M.  Baxter  to  transfer  the 
real  estate  to  plaintiff  in  consideration  of  the 
latter's  proiplse  to  support  her  for  life,  and 
that  when  informed  of  the  execution  of  the 
deed  he  Interposed  no  objection  to  the  trans- 
action; that  at  the  time  plaintiff  did  not 
know  that  defendant  was  a  creditor  of  E.  M. 
Baxter;  and  that  defendant,  with  knowledge 
that  plaintiff  had  entered  ui)on  the  perform- 
ance of  bis  duties  pursuant  to  the  contract, 
did  not  acquaint  him  with  the  fact  that  he 
was  a  creditor  of  E.  M.  Baxter  until  a  short 
time  before  Instituting  suit  against  her  for 
the  collection  of  the  debt  There  Is  nothing 
In  the  facts  found  to  show  any  degree  of 
tarpitnde  in  defendant's  conduct 

[3]  As  a  matter  of  law,  plaintiff  is  presum- 
ed to  have  known  the  transaction  was  fraud- 
ulent as  to  existing  creditors;  hence  It  was 
bis  doty,  since  he  had  the  means  of  acquir- 
ing such  knowledge,  to  make  inquiry  and 
ascertain  whether  or  not  there  were  existing 
creditors.  Neither  is  it  made  to  appear  that 
defendant  knew  that  E.  M.  Baxter,  his  debt- 
or, was  divesting  herself  of  title  to  all  her 
estate.    If  she  had  other  property  sufficient 


to  pay  his  debt,  bien  such  transfer  was  not 
a  matter  which  concerned  blml  Barting  ▼. 
Jockers,  supra. 

[4]  Moreover,  the  findings  clearly  show 
that  plaintiff  did  not  rely  upon  the  silence  of 
defeqdant  in  falling  to  give  him  notice  of  the 
fact  that  he  was  a  creditor  of  E.  M.  Baxter, 
but  it  Is  expressly  stated  that  he  relied 
upon  the  validity  of  the  deed  whereby  he 
acquired  the  property.  Since  plaintiff  relied 
upon  the  deed,  rather  than  upon  anything 
done  or  omitted  to  be  done  by  defendant,  and 
without  which  reliance  there  can  be  no  es- 
toppel, he  cannot  claim  to  have  relied  upon 
the  doctrine  of  estoppel.  Powell  et  aL  v. 
Rogers,  105  111.  318.  Certainly  it  cannot  be 
said  that  a  creditor  of  one  who  f  rauduloitly 
transfers  his  property  wUI,  as  against  the 
fraudulent  grantee,  be  estopped  from  assert- 
ing his  claim  because,  having  knowledge  of 
the  proposed  transfer,  he  falls  to  act  affirm- 
atively and  notify  such  grantee  that  he  Is  a 
creditor. 

The  facts  foim'd  ape  insufficient  to  consti- 
tute an  estoppel  against  defendant,  and  the 
judgment  and  order  are  therefore  reversed. 

We  concur:    ALLEN,  P.  J.;  JAMES,  J. 


«SS  Wash.  iSS) 
THOMAS  et  al.  v.  SPENCER  et  ux. 
(Supreme  Court  of  Washington.    Aug.  5,  1912.) 
Waters  and  Water  Coursks  (§  138*)— -Ap- 

PBOPBIATION — PrESCBIPTIVB  RIOHT. 

Where  defendants'  predecessors  in  title 
had  acquired  the  right  to  obstruct  the  outlet 
of  a  lake  by  a  prior  appropriation,  for  the  pnr- 

?ose  of  creating  water  power,  but  from  1892  to 
90fl.  during  wnich  time  complainants  and  their 
predecessors  acquired  title  to  the  land  surround- 
ing the  lake,  there  had  been  no  obstruction  at 
the  outlet  except  for  a  short  time  in  1907, 
when  complainants  consented  to  a  temporary 
Interruption  of  the  natural  flow  of  the  water 
at  that  point,  defendants'  right  of  re-entry  was 
barred  by  adverse  possession. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  gj  150,  151;  Dec. 
Dig.  i  13&*] 

Department  1.  Appeal  from  Superior 
Court,  San  Juan  County;  Geo.  A.  Joiner, 
Judge. 

Action  by  John  L.  Thomas  and  others 
against  Theodore  W.  Spencer  and  wife. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Affirmed. 

Hadley,  Hadley  &  Ahbott,  for  appellants. 
Neterer  &  Pemberton,  of  Belllngham,  for  re- 
sxwndents. 

GOSE,  J.  The  litigation  in  this  case  arose 
out  of  the  maintenance  of  the  appellants  of 
dams  at  the  month  of  each  of  two  small, 
unmeandered  lakes,  hereafter  called  the  "up- 
per" and  the  "lower"  lake.  The  lower  dam 
is  at  the  mouth  of  a  small  lagoon,  an  exten- 
sion of  the  lower  lake.  The  respondents' 
lands  entirely  surround  the  upper  lake,  and 
surround  the  lower  lake,  except  a  small  por- 
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tlon  of  Its  outlet  There  is  a  flowing  stream 
from  the  upper  to  the  lower  lake  during  the 
rainy  season  of  the  year;  but  no  water  flows 
therein  during  the  summer  months.  A  small 
stream  of  water  flows  from  the  lagoon  to 
the  appellants'  sawmill.  The  purpose  of  the 
upper  dam  is  to  use  the  bed  of  the  lake  for 
a  storage  reservoir  during  the  rainy  season. 
In  the  summer  season  the  flood  water  Is 
released,  thus  permitting  it  to  flow  Into  the 
lower  lake  and  lagoon  as  needed  for  the  op- 
eration of  the  appellants'  mill.  The  purpose 
of  the  lower  dam  is  to  raise  the  level  of  the 
water  in  the  lower  lake,  to  be  diverted  and 
used  at  the  mill  for  power  purposes.  The 
maintenance  of  these  dams  operates  to  flood 
the  bottom  land  owned  by  the  respondents. 
The  appellants  assert  the  right  to  maintain 
each  of  these  dams  at  their  present  level, 
contending  that  their  predecessors  in  title 
built  the  dams  and  the  mill  and  appropriat- 
ed the  water  for  power  purposes  In  1883  or 
1884,  when  all  the  land  surrounding  the 
lakes  was  public  land  of  the  United  States; 
and  that  they  have  since  used  the  water  by 
a  gravity  flow  for  power  purposes.  The 
court  found  that  the  upper  dam  was  entire- 
ly removed  In  1892  or  1893;  that  in  the  win- 
ter season  of  each  year  since  its  removal 
the  appellants  have  thrown  into  the  bottom 
of  the  outlet  of  the  lake  some  pieces  of  wood 
and  rock  to  a  height  of  12  to  20  inches, 
thereby  raising  the  water  of  the  lake  to  a 
like  height;  that  such  work  would  require 
from  15  minutes  to  a  half  hour;  that  they 
would  remove  the  obstruction  in  April  or 
May  of  each  year;  and  that  neither  the  re- 
spondents nor  their  predecessors  in  title 
knew  of  this  obstruction.  The  court  also 
found  that  the  mouth  of  the  lake  was  other- 
wise unobstructed  after  the  removal  of  the 
dam  In  1892  or  1893,  until  the  construction 
of  the  present  dam  In  November,  1909,  ex- 
cept that  a  dam  was  maintained  by  the  ap- 
pellants' lessees  for  about  four  months  in 
1907,  in  accordance  with  an  agreement  be- 
tween them  and  the  respondents.  The  court 
also  found,  both  as  a  matter  of  fact  and 
law,  that  the  respondents  had  been  in  the 
open,  exclusive,  notorious,  and  adverse  pos- 
session of  the  upper  lake  and  its  outlet,  and 
the  land  through  which  the  outlet  flows,  and 
the  land  bordering  upon  the  lake,  for  more 
than  12  years  prior  to  the  commencement 
of  the  action.  The  present  dam  was  con- 
structed in  November,  1909,  and  the  action 
was  commenced  In  March,  1910.  The  court 
found  further  that  In  the  fall  of  1907  the 
appellants,  without  right,  raised  the  lower 
dam  six  Inches  higher  than  it  had  thereto- 
fore been  maintained,  thereby  raising  the 
water  in  the  lagoon  and  lake  to  a  corres- 
ponding level,  and  flooding  the  respondents' 
land.  A  decree  was  entered,  which  provid- 
es that  a  mandatory  injunction  shall  issue, 
requiring  the  appellants  to  remove  six  inch- 


es from  the  top  of  the  lower  dam,  and  re- 
quiring them  to  remove  the  upper  dam,  so 
as  to  restore  the  outlet  of  the  lake  to  its 
natural  condition.    This  appeal  followed. 

The  findings  are  amply  supported  by  the 
evidence.  Indeed,  we  think  that  the  court 
might  have  gone  farther  and  found  from  the 
evidence  that  from  1892  to  1909  there  had 
been  no  obstruction  at  the  outlet  of  the  up- 
per lake,  except  for  a  short  time  in  190T, 
when  the  respondents  consented  to  a  tem- 
porary interruption  of  the  natural  flow  of 
the  water  at  that  point.  Assuming  that  the 
appellants'  predecessors  in  title  acquired  the 
right  to  obstruct  the  outlet  of  the  lake  by  a 
prior  appropriation,  and -that  this  right  pass- 
ed to  the  appellants,  as  they  contend,  we  are 
of  the  opinion  that  the  right  has  been  lost 
by  disseisin,  and  by  the  adverse  possession 
of  the  respondents  and  their  grantors  for  the 
statutory  period.  The  court  rightfully  found 
that  the  resiK>ndents  and  their  predecessors 
In  title  had  been  in  the  open,  exclusive,  no- 
torious, and  adverse  possession  of  the  efaores 
of  the  upper  lake  and  its  outlet  for  more 
than  10  years  when  the  dam  was  constructed 
in  1909.  The  mere  fact  that  the  appellants 
once  each  year  in  the  rainy  season,  without 
the  knowledge  of  the  respondents  or  their 
grantors — and  they  admit  that  they  bad  no 
knowledge  thereof — threw  a  few  pieces  of 
wood  and  a  few  stones  into  the  narrow  bed 
of  the  outlet  of  the  lake,  and  removed  them 
in  April  or  May  thereafter,  did  not  inter- 
rupt the  running  of  the  statute.  The  remov- 
al of  the  dam  In  1892  operated  as  a  dispos- 
session of  the  appellants;  and  a  re-entry,  to 
be  effective,  had  to  be  of  such  a  character 
as  to  impart  notice  to  those  asserting  a  hos- 
tile right.  "When  a  party  Is  once  dispos- 
sessed, it  is  not  every  entry  upon  the  prem- 
ises, without  permission,  that  would  disturb 
the  adverse  possession.  He  may  tread  upon 
his  o\ina  soil,  and  still  be  as  much  out  of 
possession  of  it  there  as  elsewhere.  An  en- 
try, to  defeat  a  subsisting,  actual  possession, 
must  be  with  the  actual  Intention  of  taking 
possession.  This  Intention  must  be  sufficient- 
ly indicated  by  words  or  acts,  by  express 
declaration,  or  by  exercise  of  acts  of  owner- 
ship inconsistent  with  a  subordinate  char- 
acter. Occasional  or  temporary  Intrusions 
upon  the  land  will  not  be  sufficient  to  in- 
terrupt the  running  of  the  statute.  The  acts 
should  be  open  and  notorious,  and  continue 
unbroken  for  a  sufficient  time  to  give  notice 
to  the  person  Interested  that  a  claim  of  right 
is  Intended  by  them."  1  Cyc.  pp.  1010,  1011, 
subds.  (b)  and  (c).  See,  also,  Moore  v. 
Brownfleld,  7  Wash.  23,  84  Pac.  199.  The 
record  Is  barren  of  evidence  of  such  a  re- 
entry. 

The  decree  is  affirmed. 

CHADWICK,  PARKER,  and  CROW,  JJ., 
concur. 
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STATE  T.  BEESB. 

(Supreme  Court  of  Washinztoii.     Ang.  6, 
1912.) 

Indians    (|  34*)— Sai^   of  Liquob  to   In- 
dians. 

Under  Rem.  &  Bal.  Code,  |  6288,  prbvid- 
ing  that  any  person  who  shall  sell,  give  away, 
dispose  of,  or  barter  intoxicating  liquor  to  an 
Indian  shall  be  guiltjr  of  a  felony,  one  who,  as 
sn  agent  of  an  Indian,  procures  intoxicating 
liquor  for  such  Indian  is  guilty  of  a  felony. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  |  60;   Dec.  Dig.  S  34.*] 

Department  1.  Appeal  from  Superior  Court, 
Snohomish  County,    W.  W.  Blacls,  Judge. 

John  R.  Reese  was  charged  with  the  crime 
of  disposing  of  spirituous  liquor  to  an  In- 
dian, and  from  an  order  sustaining  a  demur- 
rer to  the  information  tbe  State  appeals. 
Reversed. 

Ralph  a  BeU,  of  Everett,  for  the  State. 

PARKER,  J.  Tbe  defendant  was  charg- 
ed, by  information  filed  in  the  superior 
conrt,  with  the  crime  of  disposing  of  spiritu- 
ous liquor  to  an  Indian.  The  only  language 
of  tbe  information  requiring  our  attention  is 
the  following:  "On  or  about  the  lltb  day  of 
January,  1912,  in  tbe  county  of  Snohomish, 
state  of  Washington,  then  and  there  being, 
the  said  defendant,  John  R.  Reese,  did  un- 
lawfully, and  with  money  delivered  to  him 
and  furnished  him  for  such  purpose  by  one 
Joseph  Shelton,  an  Indian,  •  •  •  pur- 
chase of  and  procure  from  and  of  some  per- 
son or  persona  unknown  to  your  informant 
spirituous  liquor,  to  wit,  whisl^y,  for  said 
Joseph  Shelton,  aforesaid,  and  did  then  and 
there  deliver  to  and  surrender  into  the  cus- 
tody and  possession  of  said  Joseph  Shelton, 
aforesaid,  such  spirituous  liquor."  The  de- 
fendant demurred  to  the  information  on  the 
ground  that  it  does  not  state  facts  consti- 
tuting a  crime.  The  trial  court  sustained  tbe 
demurrer  and  discharged  the  defendant,  and 
thereupon  tbe  state  appealed  to  this  court 

The  law  claimed  by  the  prosecuting  attor- 
ney to  have  been  violated  by  the  acts  of  the 
defendant,  as  alleged  in  the  information,  is 
found  in  section  6288,  Rem.  &  Bal.  Code, 
tbe  provisions  of  which,  so  far  as  necessary 
for  us  to  notice  them,  are  as  follows:  "Any 
person  who  shall  sell,  give  away,  dispose 
of,  exchange  or  barter  any  malt,  spirituous 
or  vinous  liquor  of  any  kind  •  •  *  to  an 
Indian,  shall  be  guilty  of  a  felony  and  pun- 
ished therefor,"  eta  Recitals  in  the  order 
of  tbe  trial  court,  sustaining  the  demurrer 
and  discharging  the  defendant,  indicate  that 
tbe  only  question  there  raised  was  as  to  the 
meaning  of  the  words  "dispose  of,"  as  used 
in  the  law.  That  Is,  whether  or  not  the  acts 
charged  by  the  information  as  being  com- 
mitted by  tbe  defendant  are  within  tbe  mean- 
ing of  those  words,  as  used  in  the  law.  This 
is  also  the  only  question  presented  here.' 


It  is  manifest  tliat  the  purpose  of  this  law 
is  to  prevent  Indians  from  acquiring  intoxi- 
cating liquor.  If  it  may  be  avoided  in  the 
manner  the  defendant  is  here  charged  with 
aiding  the  Indian  in  acquiring  intoxicating 
liquor,  then  the  enactment  of  tbe  law  was. 
a  mere  waste  of  words.  It  would  seem  that 
when  the  Legislature  used  the  words  "sell," 
"give  away,"  "dispose  of,"  "exchange,"  and 
"barter,"  practically  every  imaginable  meth- 
od of  an  Indian  acquiring  intoxicating  liq- 
uor was  described.  If  the  allegations  of  thia 
Information  are  true,  then  the  defendant 
was  the  direct,  voluntary  instrument  of  the 
disposition  of  the  liquor  to  the  Indian.  Even 
assuming  that  the'  defendant  was  the  mere 
agent  of  the  Indian,  and  that  the  person 
from  whom  he  purchased  the  liquor  with  the 
Indian's  money  had  knowledge  of  the  purpose 
of  the  purchase,  yet  the  defendant  acquired 
possession  and  control  over  the  liquor,  and 
this  possession  and  control  he  transferred  to 
tbe  Indian.  Surely  by  that  act  he  diapoted 
of  the  liquor.  True  he  did  not  "sell"  or 
"give  away"  the  liquor;  but  the  very  fact 
that  the  Legislature  used  the  words  "dispose 
of,"  in  addition  to  "sell"  and  "give  away," 
shows  tbe  intent  of  the  Legislature  to  tai- 
clude  every  iwsslble  subterfuge  by  which  an 
Indian  might  acquire  liquor  through  the 
voluntary  act  of  another.  This  view  finds 
support  in  14  Cyc.  516.  and  cases  there  cited. 

The  Judgment  of  the  superior  court  is  re- 
versed. 

GOSE,'  CHADWICK,  and  CROW,  33.,  cotf- 
cur. 

m  Wash.  423) 
cm  OF  HnXYARD  V.  BOARD  OF 
COM'RS  OF   SPOKANE 
COtJNTT. 

(Supreme  Court  of  Washington.    July  30, 
1912.) 

1.  Elections  (|  48«)— Election  Pkecincts— 
Statotes.  .  _  .   ^  , 

Laws  1890,  c.  T,  i  110  (Rem.  &  BaL  Code, 
S  7678),  which  was  part  of  an  act  entitled  "An 
act  to  provide  for  the  organizstion,  classifica- 
tion and  incorporation  of  municipalities,"  pro- 
vides that  all  elections  in  cities  of  the  third 
class  shall  be  held  in  accordance  with  tbe  gen- 
eral election  laws,  and  that  the  city  council 
shall  give  ndtice  of  each  election,  and  shall 
appoint  boards  of  election  and  establish  pre- 
cincts and  polling  places.  Laws  1907,  e.  130, 
S  1  (Rem.  &  BaL  (Jode,  {  4798),  provides  that 
the  board  of  county  commissioners  shall  divide 
the  counties  into  election  precincts,  except  that 
in  cities  of  the  first  class  such  duties  shall 
be  performed  by  the  citjr  council.  Held,  that 
the  power  given  to  the  city  council  of  cities  of 
the  third  class  applied  only  to  municipal  elec- 
tions, and  did  not  limit  the  provisions  of  the 
later  general  statute. 

[Ed.  Note.— For  other  cases,  see  Elections^ 
Cent.  Dig.  {  42;   Dec.  Dig.  i  48.*] 

2.  Appeal  and  Ebbob  (8  843*)— Dxtcbiuna- 
TioN— Moot  Qitkstioks. 

In  an  action  by  a  city  of  the  third  class 
to  annul  the  action  of  the  county  commission- 
ers in  establishing  election  ptedncts  within  its 
corporate    borders,   where    tbe    commissioners 
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had  that  power  with  respect  to  general  elec- 
tioni  onlj,  the  question  of  whether  the  city 
council  might  fix  such  precincts  for  municipal 
elections  is  moot,  and  need  not  be  determined; 
the  commissioners  having  no  interest  in  the 
power  of  the  city  council  to  control  municipal 
elections. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  3331-3341,  Dec.  Dig.  { 
843.»f 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County ;  C.  F.  Miller,  Judge. 

Action  by  the  City  of  Hlllyard  against  the 
Board  of  County  Commissioners  of  Spokane 
County.  From  a  Judgment  for  defendant, 
plaintifT  appeals.    Affirmed,  with  directions. 

Thos.  P.  Ferry  and  Chas.  W.  Gillespie,  both 
of  Hlllyard,  for  appellant  John  L.  WUey 
and  O.  J.  Savllle,  both  of  Spokane,  for  re- 
spondent. 

PARKER,  J.  Onie  plaintiff  is  a  city  of 
the  third  class,  situated  in  Spokane  county. 
It  seeks  to  liare  annulled  and  declared  void 
the  action  of  the  county  commissioners  of  that 
county,  establishing  election  precincts  with- 
in its  corporate  boundaries.  From  a  Judg- 
ment of  the  superior  court  in  favor  of  the 
Talldlty  of  the  action  of  the  county  conimls- 
Bloners,  the  dty  has  appealed. 

[1]  The  cause  was  an  agreed  case  in  the 
superior  court  On  November  11,  1910,  the 
county  commissioners  established  election 
precincts  within  the  boundaries  of  the  dty, 
acting  under  the  provisions  of  Laws  of  1907, 
p.  241  (section  4798,  Rem.  &  Bal.  Code),  pro- 
viding, among  other  things,  as  foUoiws:  "The 
board  of  county  commissioners  of  each  coun- 
ty in  the  state  shall,  at  their  first  session 
after  the  taking  effect  of  this  act,  divide 
^thelr  respective  counties  into  election  pre- 
cincts, and  establish  the  boundaries  of  the 
same.  Such  board  of  commissioners  shall 
designate  one  voting  place  in  each  precinct 
and  each  precinct  shall  contain  two  hundred 
.and  fifty  electors  or  less,  based  on  the  num- 
ber of  votes  cast  at  the  last  general  election ; 
hut  no  precinct  shall  contain  more  than 
three  hundred  electors.  If  at  any  election 
hereafter  three  hundred  or  more  votes  shall 
be  cast  at  any  voting  place,  it  shall  be  the 
duty  of  the  inspector  in  such  precinct  to  re- 
port the  same  to  the  l>oard  of  county  com- 
missioners, who  shall,  at  their  next  regular 
meeting,  divide  such  precinct  as  nearly  as 
possible  so  that  the  new  precincts  formed 
thereof  shall  each  contain  two  hundred  and 
fifty  electors,  as  nearly  as  practicable:  Pro- 
vided, that  in  cities  of  the  first  class,  the 
duties  herein  conferred  upon  the  coiuty  com- 
missioners shall  be  performed  by  the  city 
council  of  such  dty;  and  reports  of  in- 
spectors herein  provided  for  shall  be  made  to 
such  city  council."  This  was  enacted  as  an 
amendment  to  the  general  law  regulating 
voting  at  state  and  other  elections  (Laws  of 
1890,  p.  400) ;  the  only  change  being  the  add- 
ing of  the  proviso  relating  to  cities  of  the 


first  class.  The  original  act  made  no  excep- 
tion, in  terms,  as  to  the  establishing  of  elec- 
tion predncts  by  the  commissioners  In  cities 
or  towns.  In  January  and  July,  1911,  the 
dt7  passed  ordinances  establishing  election 
precincts  within  the  dty,  the  boundaries  of 
which  precincts  did  not  conform  to  those 
theretofore  established  by  the  county  com- 
missioners. In  the  passage  of  those  ordi- 
nances, the  city  acted  under  the  powers  con- 
ferred by  the  general  law  providing  for  the 
organization  and  government  of  munidpal 
corporations  (Laws  of  1890,  pp.  131-215), 
which  provides,  among  other  things  relating 
to  dtles  of  the  third  class,  as  follows:  "All 
elections  in  such  dty  shall  be  held  in  accord- 
ance with  the  general  election  laws  of  the 
state,  80  far  as  the  same  may  be  made  ap- 
plicable, and  no  person  shall  t>e  entitled  to 
vote  at  such  election  unless  he  shall  be  a 
qualified  elector  of  the  county  and  shall  have 
resided  in  such  dty  for  at  least  thirty  days 
next  preceding  such  election.  The  dty  coun- 
cil shall  give  such  notice  of  each  election  as 
may  t>e  prescribed  by  ordinance,  shall  appoint 
boards  of  election  and  fix  their  compensa- 
tion, and  establish  election  precincts  and 
polling  places,  and  may  change  the  same: 
Provided,  that  no  part  of  any  ward  less 
than  the  whole  thereof  shall  be  attached  to 
any  other  ward  or  part  thereof  In  forming 
election  predncts."  Laws  of  1890,  p.  181,  i 
110;   Rem.  &  Bal.  Code,  |  7678. 

It  la  contended  by  counsel  for  the  dty  that 
the  law  last  above  quoted,  conferring  power 
upon  its  oouncil  to  establish  election  pre- 
dncts within  the  dty,  is  a  special  law,  In 
so  far  as  It  relates  to  elections;  and  that 
it  is -therefore  not  repealed  or  its  force  In 
any  way  impaired  by  the  general  election 
law  or  amendment  thereto,  above  quoted, 
notwithstanding  such  amendment  was  sub- 
sequently enacted.  If  the  law  giving  the 
city  the  power  to  establish  election  pre- 
cincts purported  to  give  power  to  establish 
such  precincts  for  the  purix>se  of  state  and 
county  elections,  as  well  as  for  municipal 
elections,  there  would  be  a  conflict  in  these 
laws  calling  for  our  decision  thereon  In  this 
case.  We  are  of  the  opinion,  however,  that 
the  power  given  to  the  ci^  council  has  no 
relation  to  any  elections  save  munidpal  elec- 
tions. The  act  in  which  the  power  Is  found 
is  entitled  "An  act  providing  for  the  organ- 
ization, classification,  incorporation  and  gov- 
ernment of  municipal  corporations,  and  de- 
claring an  emergency."  Laws  of  ISOO,  p. 
131. 

We  need  not  now  determine  the  sufficiency 
of  this  title  to  support  some  provision  which 
might  have  been  made  in  the  body  of  the  act 
relating  to  general  state  or  county  elections: 
but  we  notice  the  words  of  the  title  as 
throwing  light  upon  the  meaning  of  section 
110,  above  quoted,  and  as  indicating  that 
the  election  precincts  which  the  council   1& 
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tbere  given  power  to  establish  are  precincts 
for  tbe  purpose  of  municipal  elections  only. 
Indeed,  we  tUnk  this  Is  tbe  meaning  of  that 
section  suggested  by  Its  own  language,  aside 
from  the  language  of  the  title  and  apparent 
purpose  of  the  act.  We  conclude  that  the 
action  of  the  county  commissioners  establish- 
ing election  precincts  within  the  city  was 
within  their  power;  and  that  such  precincts 
thereby  became  the  legally  established  elec- 
tion precincts  for  the  purpose  of  state  and 
county  elections. 

[2]  Some  argument  is  made  by  counsel 
touching  the  question  of  whether  or  not  the 
establishing  of  the  election  precincts  by  the 
county  commissioners  is  binding  upon  the 
city  for  the  purpose  of  Its  municipal  elec- 
tions. Counsel  for  the  city  seetc  our  deci- 
sion apon  this  question,  to  which  counsel 
for  the  commissioners  consent.  But  it  seems 
to  OS  this  calls  for  our  opinion  upon  a  moot 
question  only.  We  do  not  see  how  this 
could  become  a  subject  of  controversy  be- 
tween the  city  and  county  commissioners. 
The  action  of  the  commissioners  can  be  given 
full  force  and  effect  as  to  state  and  county 
elections  in  any  evient;  and  what  further 
Interest  the  commissioners  have  in  the  mat- 
ter, we  are  not  able  to  see.  Indeed,  there  is 
nothing  in  this  record  showing  that  they  are 
demanding  more.  We  think  we  are  not  call- 
ed upon  to  determine  the  validity  of  the  city 
ordinances  establishing  election  precincts, 
except  in  so  far  as  such  ordinances  are 
claimed  to  establish  such  precincts  for  the 
purpose  of  elections  other  than  municipal. 
When  some  one  having  the  right  so  to  do 
diallenges  the  validity  of  those  ordinances 
as  establishing  election  precincts  for  purpos- 
es of  municipal  elections  by  some  proceed- 
ing in  the  courts,  such  question  will  be  en- 
tertained. 

It  is  not  very  clear  from  the  language  of 
the  lodgment  whether  or  not  the  trial  court 
Intended  to  decide  that  the  ordinances  cre- 
ating the  election  precincts  are  Invalid  as 
to  mnnidpal  election,  and  the  action  of  the 
commissioners  is  valid  and  binding  as  to  mu- 
nicipal elections.  We  will  assume  that  that 
question  was  not  decided,  in  view  of  the  fact 
that  It  would  be  a  moot  question  in  that 
court,  as  It  is  here.  Thus  construing  the 
judgment  of  the  trial  court,  we  are  of  the 
opinion  that  it  should  be  affirmed.  In  or- 
der, however,  to  render  the  Judgment  certain 
and  free  from  seeming  to  decide  a  question 
not  properly  in  controversy,  we  direct  that 
the  judgment  be  set  aside,  and  a  new  judg- 
ment entered  In  conformity  with  the  views 
lier^n  expressed.  In  view  of  this  dispos) 
tion  of  the  cause,  and  that  it  was  submitted 
as  an.  agreed  case,  neither  party  will  re- 
cover cost  in  this  court 

ELLIS.  CHADWICK,  GOSB,  and  FUL- 
LERTON,  JJ.,  concur. 


(34  Nev.  m) 
FIRST  NAT.  BANK  OF  GOLDFIELD  v. 
MURPHY.     (No.  1,865.) 

(Supreme  Court  of  Nevada.     July  13,  1912.) 

Attachment   ({  40*)— Gbounos— Surbendeb 

OF  Seoubitt. 

Lawa  1869,  c.  112,  §  123,  as  amended  by 
Laws  1907,  c.  58,  authorizes  an  attachment  in 
an  action  on  an  unsecured  contract,  for  the  di- 
rect payment  of  money,  and,  if  80  secured, 
when  such  security  has  been  rendered  nugatory, 
by  the  act  of  the  defendant.  In  an  action  on  a 
note  secured  by  certain  stock,  an  attachment- 
was  issued  on  an  affidavit,  which,  after  setting 
out  the  making  of  the  note  and  defendant's 
failure  to  pay  it,  recited  that  it  was  secured 
by  50,000  shares  of  stock  which  were  after- 
wards surrendered  and  placed  in  escrow  by  de- 
fendant and  rendered  nugatory.  Defendant  ap- 
plied to  dissolve  the  writ  and  filed  affidavit  that 
plaintiff  accepted  the  stock  certificate  as  se- 
curity for  the  note,  and  at  all  times  had  re- 
tained the  same  as  such  security,  that  it  bad 
never  been  surrendered,  and  was  still  held  as 
security  for  the  indebtedness.  Plaintiff,  in  op- 
position to  the  motion  to  dissolve,  alleged  that, 
after  the  certificate  was  delivered,  it  had  never 
been  transferred  on  the  books  of  the  company, 
and  was  later  withdrawn  from  plaintiff  and 
placed  in  escrow  under  an  agreement  for  sale; 
either  the  proceeds  or  the  certificate^  to  be  re- 
turned to  plaintiff.  Beld,  that  such  escrow 
agreement,  if  carried  out,  would  enable  plain- 
tiff to  deduct  the  proceeds  of  the  stock  from 
the  note  and  interest,  and  hence  it  did  not  ren- 
der the  security  nugatory,  so  as  to  justify  an 
attachment. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  H  92-106;    Dec.  Dig.  i  40.*] 

Appeal  from  District  Court,  Esmeraldo 
County;  Theron  Stevens,  Judge. 

Action  by  the  First  National  Bank  of 
Goldfleld  against  J.  T.  Murphy.  From  an 
order  dissolving  an  attachment,  plaintiff 
appeals.    Affirmed. 

Thompson,  Morehouse  &  Thompson,  for 
appellant  Robert  L.  Hubbard,  for  respond- 
ent. 


NORCROSS,  J.  This  is  an  appeal  from  an 
order  dissolving  an  attachment  Action  was 
brought  by  the  appellant  against  the  above- 
named  respondent  to  recover  upon  a  promis- 
sory note.  At  the  time  the  complaint  was' 
filed  a  writ  of  attachment  was  Issued,  based 
upon  an  affidavit  which,  after  setting  oat 
the  making  of  a  certain  promissory  note  and 
the  failure  of  the  defendant  to  pay  the  same. 
recited  "that  the  same  was  secured  by  50,- 
000  shares  of  stock,  which  were  afterwards 
surrendered  and  placed  in  escrow  by  said 
defendant,  and  rendered  nugatory." 

The  defendant  moved  to  dissolve  the  at- 
tachment upon  the  ground  of  insufficiency 
of  the  affidavit  upon  which  it  was  based,  and 
lu  support  of  the  motion  to  dissolve  also 
filed  an  affidavit  In  which  he  alleged  tbk 
making  of  the  note  sued  upon  and  the  de- 
livery to  the  defendant  of  certificate  No.  .80 
of  the  Great  Western  Gold  Mining  &  Milling 
Company  for  50,000  shares  of  its  capital 
stock  as  security  for  the  payment  of  the 
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amount  specified  in  fhe  note;  tbat  the  plain- 
tiff accepted  such  certificate  of  stock  as  se- 
curity for  tile  payment  of  said  note;  tliat  at 
ail  times  since  tlie  indorsement  and  delivery 
of  said  certificate  of  stock  tlie  said  plaintiff 
has  held  and  retained  the  same  as  such  se- 
curity; that  said  certificate  has  never  at 
any  time  been  surrendered  to  or  otherwise 
delivered  to  defendant  by  the  plaintiff  or  by 
any  one  else;  that,  at  the  time  of  the  issu- 
ance of  said  writ  of  attachment,  said  certifi- 
cate of  stock  was  so  held  as  security  for  the 
payment  of  said  indebtedness,  and  for  no 
other  purpose;  that  the  affidavit  on  attach- 
ment is  false  and  untrue  in  so  far  as  it 
states  or  pretends  to  state  that  said  stock 
was  ever  surrendered  to  the  defendant  or 
that  said  security  was  ever  rendered  nuga- 
tory. 

In  opposition  to  the  motion  to  dissolve,  an 
affidavit  on  behalf  of  the  plaintiff,  made  by 
the  cashier  of  the  bank,  among  other  things, 
recites:  "That  to  secure  the  payment  of  said 
note  the  said  defendant  delivered  to  plain- 
tiff stock  certificate  No.  80,  showing  that  de- 
fendant was  the  owner  of  50,000  shares  of 
the  capital  stock  of  the  Great  Western  Gold 
Mining  &  Milling  Company.  That  no  trans- 
fer of  the  stock  represented  by  said  certifi- 
cate was  made  to  this  plaintiff  upon  the 
books  of  said  mining  company,  or  otherwise, 
except  as  above  set  forth.  That  on  or  about 
the  12th  day  of  June,  1909,  said  defendant 
withdrew  said  certificate  No.  80  from  plain- 
tiff as  such  security  and  placed  the  same  in 
escrow.  That  said  certificate  of  stock  and 
the  stock  represented  by  the  same  was  by 
agreement  of  said  defendant  placed  in  said 
escrow  by  agreement  with  one  S.  H.  Brady 
by  the  terms  of  which  said  Brady  was  to 
pay  certain  specified  sums  of  money  for  the 
use  of  defendant  and  others,  and  upon  such 
payments  said  stock  was  to  be  delivered  to 
said  S.  H.  Brady.  But  in  case  said  pay- 
ments were  not  made  then  said  escrow  di- 
rected as  follows:  'In  case  any  of  the  above 
payments  are  not  promptly  paid,  the  con- 
tents are  to  be  returned  to  the  grantors,  on 
demand,  within  30  days  of  such  default,  upon 
the  payment  of  charges,  and  the  bank's  re- 
sponsibility for  the  custody  hereof  ceases  at 
the  expiration  of  said  30  days.  No  assign- 
ment or  transfer  of  this  escrow  can  be  made, 
but  contents  may  be  withdrawn  by  mutual 
consent.'  That  at  the  time  said  certificate 
No.  80  was  placed  In  said  escrow  the  said 
defendant  delivered  to  plaintiff  the  following 
order,  to  wit:  'Goldfield,  Nevada,  June  11, 
1909.  First  Nat.  Bank,  Goldfield,  Nevada- 
Dear  sir:  I  hereby  authorize  you  to  deduct 
such  sums  of  money  from  a  certain  escrow 
between  S.  H.  Brady  and  J.  T.  Murphy  et 
al.  as  may  be  coming  to  me  for  my  propor- 
tion of  same  to  the  extent  of  six  thousand 


dollars  and  interest,  the  amount  of  a  certaia 
note  which  I  owe  to  you.  Tours  truly,  .John 
T.  Murphy.'  That  said  Brady  did  not  make 
the  payments  specified  In  said  agreement  or 
option,  and  said  certificate  No.  80  still  re- 
mains in  said  escrow." 

The  ground  upon  which  the  attachment 
was  Imsed  is  the  first  cause  specified  in  sec- 
tion 123  of  the  old  practice  act  (Laws  1869, 
c.  112),  as  amended  (Stats.  1907,  p.  105), 
which  recites:  "In  an  action  upon  a  judg- 
ment or  upon  a  contract,  expressed  or  Im- 
plied, for  the  direct  payment  of  money,  which 
is  not  secured  by  mortgage,  lien  or  pledge 
upon  real  or  personal  property,  situated  or 
being  in  this  state,  and  if  so  secured  when 
such  security  has  been  rendered  nugatory 
by  the  act  of  the  defendant."  Section  124  of 
the  same  act  provided:  "The  clerk  of  the 
conrt  shall  Issue  the  writ  of  attachment  upon 
receiving  and  filing  an  affidavit  by  or  on  be- 
half of  the  plaintiff  shovdng  the  nature  of 
the  plaintiff's  claim,  tliat  same  is  Just,  the 
amount  which  the  affiant  believes  the  plain- 
tiff is  entitled  to  recover,  and  the  existence 
of  any  one  of  the  grounds  for  an  attachment 
enumerated  in  the  preceding  section." 

Considering  the  affidavit  on  attachment 
alone,  it  does  not  specifically  allege  ttiat  the 
note  sued  upon  was  not  at  the  time  the  suit 
was  Instituted  secured  by  mortgage,  lien,  or 
pledge.  So  far  as  appears  from  the  affidavit, 
the  note  may  have  been  otherwise  secured 
than  by  the  stock  certificate  described.  If 
we  consider  the  affidavit  as  alleging  the  giv- 
ing of  security  which  has  subsequently  been 
rendered  nugatory  by  act  of  the  defendant, 
it  fails  In  this  respect  to  comply  with  the 
requirements  of  the  statute.  If  the  placing 
of  the  stock  certificate  in  escrow  rendered 
the  security  nugatory,  the  plaintiff  was  as 
much  the  cause  thereof  as  the  defendant, 
for  the  plaintiff,  holding  the  certificate  of 
stock  as  a  pledge,  had  to  consent  to  any 
modification  of  the  conditions  of  its  security. 

When  we  consider  the  affidavits  In  support 
of  and  in  opposition  to  the  motion  to  dis- 
solve, it  cannot  be  said,  we  think,  that  the 
security  originally  given  was  ever  rendered 
nugatory  by  act  of  the  defendant.  Plaintiff 
continued  to  hold  possession  of  the  stock  cer- 
tificate under  the  escrow  agreement,  which 
agreement,  if  carried  out,  would  enable  the 
plaintiff  to  deduct  the  amount  of  its  note 
with  accrued  interest  and  costs  from  the 
payments  paid  In  accordance  with  the  es- 
crow agreement.  If  the  escrow  agreement 
was  not  carried  out,  the  plaintiff  still  held 
the  stock  certificate  as  security  for  the  pay- 
ment of  the  note. 

The  order  appealed  from  la  affirmed. 

SWEENEY,  C.  J.,  and  TALBOT,  J.,  con- 
cur. 
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DTTJ.MAN,  County  Clerk,  T.  STATE  ex  reL 

MERRILL. 
(Supreme  Conrt  of  Wroming.    Jane  18,  1912.) 

1.  Elections  (|  54*)— Unorganized  Coun- 
ties—Elbctionb— "Such  Election." 

Comp.  St.  1910,  S  1064,  authorizes  the 
commUsioners  appointed  to  organize  a  new 
coQDty  to  appoint  a  clerk  and  to  bold  a  apecial 
election  on  the  question  of  division  from  the 
old  county,  but  provides  that  such  election 
may  be  held  coincident  with  the  general  elec- 
tion. Section  1066  provides  that,  in  the  event 
of  a  favorable  vote,  the  voters  of  the  county 
shall  at  the  next  eeneral  election,  or  at  the 
same  election  if  the  apecial  election  is  held 
coincident  with  the  general  election,  vote  for 
state,  district,  and  county  officers.  Section 
1067  authorizes  the  organization  commission- 
ers and  clerk  to  perform  all  duties  connected 
with  "such  election"  imposed  by  law  on  coun- 
ty commissioners  and  county  clerks  in  or- 
ganized counties  and  to  canvass  the  returns 
and  declare  the  result.  Beld,  that  since  com- 
missioners are  appointed  to  organize  the  coun- 
ty, and  it  is  not  fully  organized  until  officers 
are  elected,  and  since  section  1056  when  orig- 
inally enacted  as  section  6,  Laws  1805,  c.  59, 
provided  for  an  election  of  officers  in  the  new 
county  at  the  general  election  following  the 
appointment  of  the  commissioners,  and  con- 
tained no  provision  ooncerning  a  special  elec- 
tion, and  has  been  changed  only  by  the  ad- 
dition by  Lews  1900,  c.  76,  {  3,  of  the  pro- 
vision that,  when  the  special  election  is  held 
coincident  with  the  general  election,  the  elec- 
tion of  officers  shall  be  held  at  the  same  time, 
the  provision  of  section  1057  for  the  conduct 
of  such  election"  by  the  organization  com- 
missioners and  clerk  does  not  refer  only  to 
the  special  election,  bnt  to  the  election  at 
which  state,  district,  and  other  officers  are  to 
be  elected. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  |  61;    Dec.  Dig.  g  64.* 

For  other  definitions,  see  Words  and  Phras- 
ei^  ToL  7,  pp.  6750-6754;    vol.  8,  p.  7808.] 

2.  EuwnoNs  (I  47*)— Statutes  (J  80*)— 
Unobqanized  Courtieb— Electiohs— Stat- 
OTOBT  Provisions  —  Special  Legislation. 

The  provision  of  Laws  1911,  c.  7,  {  3. 
that  until  the  county  of  Platte  therein  created 
•ban  have  selected  officers  who  shall  have  duly 
qnalified,  such  portion  of  the  county  as  was 
previously  a  part  of  another  county  shall  be 
attached  to  that  county  for  judicial,  revenue, 
and  elective  purposes,  merely  continues  that 
coonty  as  a  part  of  Laramie  county  until  its 
organization  for  election  purposes  as  ts  such 
elections  only  conducted  by  the  old  county 
as  would  be  participated  in  by  the  electors 
in  the  new  county,  if  no  provision  had  been 
made  for  the  creation  of  such  new  county, 
and  does  not  conflict  with  Comp.  St.  1910,  { 
1057,  providing  for  the  conduct  of  the  gen- 
eral election  in  new  counties  before  their  or- 
ganization by  the  organization  commissioners 
and  clerk,  especially  since  to  construe  it  as 
conflicting  with  that  section  would  make  it 
contrary  to  Cohst.  art  12,  g  2,  providing  that 
the  Legislatare  shall  provide  by  general  laws 
for  the  organization  of  new  counties. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  J  41;    Dec.  Dig.  {  47;*    Statutes, 
Cent.  Dig.  }  97;    Dec.  Dig.  8  89;*    Counties, 
Cent  Dig.  i  23.] 
8.  EixcrioNB  (I  166*)— Unorganized  Oouk- 

■ma — Elections. 

Under  Comp.  St.  1910,  f  1056,  providing 
Cor  a  general  election  in  new  counties  prior 
to  their  organization,  and  section  1057,  pro- 
viding that  the  organization  commissioners  and 
the  derk  shall  perform  all  duties  in  connec- 


tion with  such  election  Imposed  by  law  on 
county  commissioners  and  county  clerks  in 
organized  counties,  and  that  such  elections 
shall  be  conducted  as  in  organized  counties, 
except  that  the  commissioners  shall  canvass 
the  returns  and  declare  the  result,  there 
should  not  be  two  ballots  prepared  for  such 
election,  one  by  the  provisional  clerk  contain- 
ing the  names  of  candidates  for  county  and 
precinct  offices  and  one  by  the  clerk  of  the 
old  county  for  all  other  offices,  but  merely 
one  balltt  containing  the  names  of  candidates 
for  all  offices,  to  be  prepared  and  distributed 
by  the  provisional  clerk. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  {  140;    Dee.  Dig.  i  166.*] 

4.  Elections  (|  126*)— Unobqanizkd  Couif- 

TiES— Elections. 

Under  Primary  Law  (Laws  1911,  C  23) 
i  2,  defining  a  primary  election  as  an  elec- 
tion by  all  political  parties  at  the  same  time 
and  place  as  provided  by  the  general  election 
laws,  for  the  nomination  of  candidates,  the 
organization  commissioners  in  a  aounty_  not 
yet  organized  should  designate  voting  precincts 
in  which  to  bold  such  primary  election. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  |  118;    Dec.  Dig.  {  126.*] 

6.  Elections  (|  121*)— Ukorqanized  Coun- 
ties—Fiuno  Nomination  Papers— "Coun- 

TT." 

Under  Primary  Law  (Laws  1911,  c.  23) 
1  8,  providing  that  nomination  papers  for  of- 
fices to  be  voted  for  wholly  within  a  county 
shall  be  filed  with  the  county  clerk  of  the 
proper  county,  the  word  "county"  means  a 
coun^,  whether  organized  or  not,  if  in  a  pro- 
cess of  organisation,  which  acts  as  a  county 
for  the  purposes  of  general  elections,  and 
hence  a  candidate  for  precinct  committeeman 
of  a  political  party  where  the  precinct  is 
wholly  within  a  county  In  process  of  organiza- 
tion declared  by  Comp.  St  1910,  {  1060,  to  be 
segregated  from  the  original  county  for  pur- 
poses of  general  elections  prior  to  its  organi- 
sation, should  file  his  nomination  papers  with 
the  provisional  clerk  of  the  new  county  per- 
forming the  duties  of  a  county  derk. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.   |  116;    Dec.  Dig.   {   121.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1653-1660;   voL  8,  p.  7621.] 

6.  Elections  ({  126*)— Unoboarizsd  Coun- 
ties. 

Primary  Law  (Laws  1911,  c.  23)  |  28, 
providing  for  the  canvass  of  the  votes  at  a 
primary  election  by  the  county  derk  and  two 
justices  of  the  peace,  has  no  application  to 
counties  in  process  of  organization  in  which 
there  is  no  justice  of  the  peace,  and  hence 
under  section  17,  providing  that,  except  as 
otherwise  provided,  a  primary  election  shall 
be  conducted  as  required  for  general  elec- 
tions and  Comp.  St  1910,  g  1057,  providing 
for  the  canvass  of  votes  at  general  elections 
in  such  counties  tqr  the  organization  commis- 
sioners, the  votes  at  the  primary  election  In 
an  unorganized  county  should  be  canvassed  by 
such  commissioners. 

[Ed.  Note.— For  other  cases,  see  Elections', 
Cent  Dig.  |  118;    Dec.  Dig.  |  126.*] 

7.  Elections  (8  145*)— Nominations  bt 
Blbotobs— Filing  Nomination  Pafbbs— 
"State  Officer." 

Under  Primary  Law  (Laws  1911,  c  23) 
I  8,  providing  for  the  filing  of  nomination  pa- 
pers of  candidates  to  be  voted  for  wholly  with- 
in  a  county  in  the  office  of  the  county  derk, 
and  of  candidates  for  state  offices  in  the  of- 
fice of  the  Secretary  of  State,  the  nomination 
papers  of  members  of  the  Legislature  who  are 
"state  officers"  should  be  filed  with  the  Secre* 
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tary  of  State,  sucli  office  not  being  one  to 
be  voted  for  wholly  within  the  county,  al- 
though Ckinst.  art.  3«  {  3,  declares  that 
each  connty  constitutes  a  senatorial  and  rep- 
resentative district,  since  new  counties  when 
created  and  the  connty  from  which  created 
are  represented  jointly  nntil  a  new  appor- 
tionment is  made. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  $  127:    Dec.  Dig.  {  145.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  pp.  6635-6638;    vol.  8,  p.  7804.] 

8.  Elections  (§  147*)— Unoboanized  Coun- 
ties—Nomination BT  Electobs  —  FUXINO 
Vacancies. 

Under  Primary  Law  (Laws  1911,  c.  23) 
S  38,  recognizing  and  continuing  party  com- 
mittees until  new  committeemen  are  chosen, 
and  section  35,  authorizing  the  filling  of  va- 
cancies before  the  printing  of  the  primary 
election  ballots  by  the  party  committee,  a  va- 
cancy as  to  the  oiBce  of  senator  or  repre- 
sentative to  jointly  represent  a  county  in 
process  of  organization  and  the  connty  from 
which  it  was  taken  can  be  filied  by  the  party 
committee  of  the  old  county;  there  being  no 
committee  in  existence  in  the  new  county. 

[EM.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  |  122;    Dec.  Dig.  %  147.»] 

9.  Elections  ({  145*)— Nohinaiionb— Gbb- 
TiKicATES— Bailing. 

Under  the  provisions  of  the  primary  law 
(Laws  1911,  c.  23)  that  nominations  may  be 
made  by  parties  casting  less  than  10  per  cent, 
of  the  total  votes  for  representative  in  Con- 
gress at  the  preceding  general  election  under 
existing  laws  for  conventions,  and  section  46, 
authorizing  nominations  by  petition,  the  nom- 
ination papers  of  candidates  so  nominated 
should  be  filed  as  provided  by  existing  laws 
other  than  the  primary  law. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  {  127;   Dec.  Dig.  {  146.*] 

Error  to  District  Court,  Laramie  Ctounty; 
Carroll  H.  Parmelee,  Judge. 

Mandamus  by  tlie  State,  on  the  relation 
of  M.  B.  Merrill,  against  William  H.  DUl- 
man,  as  County  Clerk  of  the  County  of  Iliar- 
amie.  Judgment  was  rendered  overruling  a 
demurrer  to  the  alternative  writ  and  grant- 
ing the  relief  asked  for,  and  defendant 
brings  error.  Reversed  and  remanded,  with 
directions. 

O.  L.  Rigdon  and  S.  G.  Hopkins,  botli  of 
Clieyenne,  for  plaintiff  In  error.  Ray  E.  Lee 
and  Clark  &  Clark,  all  of  Clieyenne,  for  de- 
fendant in  error. 

POTTER,  J.  This  case  Involves  generally 
the  question  whether  the  primary  election 
for  tlie  nomination  of  candidates  of  politi- 
cal parties  for  offices  to  be  filled  at  the  gen- 
eral election  to  be  held  November  next 
sbould  be  under  the  control  and  supervision 
of  the  old  county  as  to  the  nomination  of 
candidates  for  an  office  to  be  voted  for  at 
such  general  election  in  a  county  yet  unor- 
ganized, but  in  process  of  organization,  creat- 
ed out  of  a  part  of  the  territory  of  such  old 
county,  or  whether  as  to  the  nomination  of 
such  candidates  the  primary  election  is  to 
be  conducted  under  the  control  and  supervi- 
sion of  the  commissioners  and  clerk  appoint- 
ed for  the  purpose  of  organizing  such  new 


county.  The  particular  question  to  t)e  de- 
cided is  whether  the  nomination  jtapers  of  a 
candidate  for  precinct  committeeman  of  a  po- 
litical party,  where  the  whole  of  the  precinct 
is  within  such  new  unorg^anlzed  connty, 
should  be  filed  with  the  county  clerk  of  the 
old  connty  or  the  clerk  of  tlie  board  appoint- 
ed to  organize  the  new  county.  A  determi- 
nation of  that  question  necessarily  Involves  a 
consideration  of  the  general  question  above 
stated.  On  June  4,  1912,  the  petition  In  this 
case  was  filed  In  the  district  court  in  Lar- 
amie county,  setting  forth  that  the  defend- 
ant therein  named  Is  county  clerk  of  the 
county  of  Laramie;  that  the  relator,  M.  R. 
Merrill,  is  a  member  of  the  Democratic  par- 
ty, and  a  resident  and  qualified  elector  of 
precinct  No.  1  in  election  district  No.  4  In 
said  county;  that  the  whole  of  said  pre- 
cinct Is  Included  in  that  part  of  the  territory 
of  said  county  which  constitutes  the  unor- 
ganized county  of  Platte;  that  heretofore, 
at  a  special  election  duly  called  and  held  In 
said  unorganized  county  of  Platte  under  the 
control  of  the  commissioners  for  organiza- 
tion purposes  appointed  by  the  (Sovernor,  a 
majority  of  the  persons  voting  voted  In  favor 
of  the  creation  and  organization  of  said 
county  of  Platte;  that  the  relator  desires 
to  become  a  candidate  for  the  position  of  a 
member  of  the  Democratic  county  central 
committee  from  said  precinct  to  be  voted  for 
at  the  primary  election  to  be  held  August 
20,  1912,  and  on  June  S,  1912,  he  caused  a 
nomination  paper  to  be  properly  signed  and 
verified  nominating  the  relator  as  a  candi- 
date for  said  position;  that  on  June  4,  1912, 
he  caused  said  nomination  paper,  togethw 
with  a  statement  signed  by  him  to  the  effect 
that  he  would  qualify  as  such  officer  if  nom- 
inated and  elected,  to  be  offered  to  the  said 
county  clerk  at  his  office  for  filing;  and  that 
defendant  refused  to  accept  the  said  nomi- 
nation paper  and  declaration,  and  refused 
to  file  them.  Upon  these  facts  a  writ  of 
mandamus  was  prayed  to  require  the  de- 
fendant, as  county  clerk  of  said  county  of 
Laramie,  to  accept  the  said  nomination  pa- 
per and  declaration  and  file  the  same  in  his 
office.  An  alternative  writ  was  issued,  and 
the  cause  was  heard  In  the  district  court 
upon  a  general  demurrer  to  the  petition,  and 
thereupon  it  was  ordered  that  the  demurrer 
be  overruled,  and,  the  defendant  having 
elected  to  stand  upon  bis  demurrer  and  re- 
fused to  further  plead,  that  the  said  defend- 
ant accept  and  file  In  his  office  the  nominat- 
ing paper  and  declaration-  aforesaid.  The 
defendant  bas  brought  Uie  case  here  on 
error. 

In  the  argument  our  attention  was  called 
to  the  fact  that  at  the  last  session  of  the 
Legislature,  the  same  session  at  which  tbe 
primary  election  law  was  passed,  several 
new  counties  were  created  by  defining  the 
boundaries  thereof  and  giving  a  name  there- 
to respectively,  and  that  in  each  of  said  new 
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eonntles  organization  commlsslonerB  had 
been  appointed,  and  a  special  election  had 
been  held  at  which  was  sobmitted  to  the 
qualified  electors  of  the  territory  proposed  to 
be  cnt  off  the  question  of  dlTislon,  In  com- 
pliance with  the  provision  of  the  Constitu- 
tion that  no  county  shall  be  divided  unless  a 
majority  of  the  qualified  electors  of  the  ter- 
ritory proposed  to  be  cut  off  voting  on  the 
proposition  shall  vote  in  fftvor  of  the  divi- 
sion, and  in  compliance  with  the  statute  pro- 
viding for  such  election,  and  also  the  ques- 
tion of  the  location  of  the  county  seat  for 
such  new  county,  and  that  at  such  special 
election  so  held  In  each  of  said  new  coun- 
ties the  vote  was  In  favor  of  said  division 
and  bad  been  so  declared,  and  the  county 
seat  had  been  located;  also,  that  at  least 
two  of  such  new  unorganized  counties  are 
respectively  composed  of  territory  taken  from 
two  or  more  counties,  and  that  all  the  terri- 
tory embraced  In  each  of  the  new  counties 
of  Platte  and  Gosh«i  was  taken  from  Lar- 
amie county.  It  was  also'  suggested  that  a 
determination  of  the  particular  question  here 
presented  will  necessarily  determine  the  ex- 
tent and  manner  of  the  operation  of  the  pri- 
mary election  law  In  each  of  such  new  unor- 
ganized counties,  affecting  as  well  as  other 
(^ces  the  nomination  of  candidates  for  the 
office  of  senator  and  member  of  the  House 
of  Representatives  in  the  state  Legislature 
to  be  voted  for  at  such  primary  election; 
and  it  is  argued  that  It  such  election  in  an 
unorganized  county,  which  Is  in  process  of 
xirganixation  as  aforesaid,  is  to  be  conducted 
nnder  the  control  and  supervision  of  the  or- 
ganization commissioners  and  clerk,  it  will 
be  impossible  by  reason  of  certain  provisions 
of  the  primary  election  law,  and  the  acts 
creating  the  new  counties,  for  party  candi- 
dates for  the  Legislature  to  be  nominated  as 
required  by  the  primary  law,  and  voted  for 
at  the  primary  election  in  the  new  counties. 
It  is  also  argued  that  if  the  election  is  to  be 
conducted  by  the  officers  of  the  old  counties, 
respectively,  from  which  the  new  counties 
are  taken,  there  will  be  much  difficulty,  if 
it  will  not  be  impossible,  for  the  candidates 
for  office  In  the  new  counties  to  be  nominat- 
ed as  required  by  the  primary  election  law, 
at  least  In  such  new  counties  as  are  respec- 
tively composed  of  territory  taken  from  two 
or  more  counties,  and  that  these  matters 
should  be  considered  in  construing  the  vari- 
ous provisions  of  the  primary  law,  in  order 
that  they  may  be  so  construed  as  to  operate 
nnlforuily  and  in  harmony  with  the  laws 
controlling  the  general  election  to  be  held 
in  November.  The  question  thus  presented 
is,  therefore,  not  only  an  important  one,  but 
tt  is  not  free  from  difficulty,  for  It  is  con- 
ceded that  the  primary  election  law  is  am- 
biguous respecting  the  matters  to  be  con- 
sidered, because  of  some  of  the  language 
employed  therein,  and  the  omission  of  any 
reference  to  unorganized  counties,  and  that 
one  provision  which  is  similar  in  each  of 
125  P.— 24 


the  acts  creating  a  new  county  adds  to  the 
uncertainty  of  the  application  of  such  pri- 
mary law  to  the  election  tn  such  unorganized 
counties. 

It  is  necessary  to  first  consider  the  pro- 
visions controlling  the  general  election  in 
November  in  the  new  counties,  bearing  in 
mind  that  the  main  object  of  the  primary 
law  is  to  provide  for  the  nomination  of  can- 
didates to  be  voted  for  at  the  November  elec- 
tion. The  Constitution  provides  that  in  sev- 
eral enumerated  cases  the  Legislature  shall 
not  pass  local  or  special  laws,  and  that  In 
all  other  cases  where  a  general  law  can  be 
made  applicable  no  special  law  shall  be  en- 
acted. Article  3,  §  27.  And  that  the  Legis- 
lature shall  provide  by  general  law  for  or- 
ganizing new  counties.  Const  art  12,  |  2. 
A  general  law  for  such  purpose  was  enacted 
in  1895.  Laws  189S,  c.  Q9;  Rev.  Stat  1899, 
§§  1002-1012 ;  Comp.  Stat  i|  1049-1060.  By 
that  act  It  was  provided,  and  it  continues  to 
be  so  provided,  that  whenever  a  petition  of 
a  prescribed  number  of  the  electors  and  tax- 
payers residing  within  the  limits  of  an  un- 
organized county  shall  be  presented  to  the 
Governor  for  the  organization  of  such  coun- 
ty, under  certain  conditions  named  in  the 
act,  it  shall  be  the  duty  of  the  Qov&mor, 
upon  being  satisfied  that  the  county  Is  one 
entitled  to  be  organized  under  the  provisions 
of  the  Constitution  and  statutes,  to  appoint 
the  three  persons  named  in  such  petition  as 
commissioners  to  organize  such  county  and 
notify  them  of  their  appointment ;  also,  that 
such  commissioners  shall,  as  soon  as  prac- 
ticable after  receiving  notice  of  their  ap- 
pointment meet  at  some  practicable  place, 
within  such  unorganized  county,  to  be  se- 
lected by  them,  and  that  each  shall  take  and 
subscribe  an  oath  to  the  effect  that  be  will 
faithfully  and  impartially  discharge  the  du- 
ties of  his  office  as  prescribed  by  law,  and 
also  the  oath  required  to  be  taken  by  coun- 
ty commissioners;  that  such  commissioners 
shall  then  appoint  a  clerk  who  shall  take 
an  oath  to  the  effect  that  he  will  faithfully 
and  Impartially  discharge  the  duties  of  his 
office  as  prescribed  by  law,  and  also  the  oath 
required  of  the  county  clerk,  and  that  the 
commissioners  shall  at  the  same  time  desig- 
nate a  place  for  the  transaction  of  their  of- 
ficial duties.  Laws  1895,  c.  59,  {  5;  Rev. 
Stat  1899,  IS  1006,  1007;  Laws  1909,  c.  75, 
I  1 ;  Comp.  Stat.  1910,  {§  1053,  1054.  In  the 
original  act  aforesaid  It  was  provided  that 
at  the  next  general  election  after  the  ap- 
pointment of  such  commissioners  an  election 
shall  be  held  in  such  county  in  the  same 
manner  as  if  It  was  organized,  and  that  lu 
addition  to  voting  for  a  member  of  Congress 
and'  such  state  and  district  officers  as  may 
be  provided  for  by  law,  the  electors  of  such 
county  shall  at  such  election  elect  the  mem- 
bers of  the  Senate  and  House  of  Representa- 
tives of  the  state  to  which  such  county  is 
entitled,  and  also  the  county  and  precinct 
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oflDcers  provided  for  by  law,  and  that  at  the 
same  time  tbey  sball  cboose  a  county  seat 
In  the  same  manner  In  which  county  officers 
are  elected.  Laws  1895,  c.  59,  S  6;  Rev. 
Stat.  1899,  §  1008.  Section  1007,  Revised 
Statutes  of  1890,  contained  that  part  of  sec- 
tion 5  of  the  act  of  1895  which  provided  for 
the  appointment  of  a  clerk  of  the  organiza- 
tion commissioners,  his  oath,  and  the  desig- 
nation of  a  place  by  the  commissioners  for 
the  transaction  of  their  official  duties.  There 
was  no  provision  in  the  act  of  1895  nor  in 
any  other  act  until  1909  for  the  submission 
to  the  electors  in  the  unorganized  county  of 
the  question  of  division.  But  by  an  act  ap- 
proved February  24,  1909,  such  a  provision 
was  made  by  amending  section  1007  afore- 
said. The  section  as  amended  contains  with- 
out change  the  provisions  last  above  men- 
tioned and  the  following  added  after  the  pro- 
vision for  designating  a  place  for  the  trans- 
action of  official  duties:  "And  shall,  im- 
mediately, in  the  manner  now  prescribed  by 
the  laws  of  Wyoming  for  holding  special 
elections  for  county  and  precinct  officers, 
call  and  arrange  for  a  special  election  for 
the  purpose  of  submitting  to  the  qualified 
electors  of  the  territory  proposed  to  be  cut 
off,  the  question  of  whether  said  qualified 
electors  are  In  favor  of  division.  At  the 
same  time  said  electors  shall  In  like  manner 
cboose  a  location  for  a  county  seat  for  said 
new  county.  Provided,  however.  That  said 
commissioners  may  call  and  arrange  for 
such  special  election  coincident  with  any 
general  election."  And  by  section  2  of  said 
act  of  1909  It  was  provided  as  follows :  "Any 
and  all  expenses  for  such  special  election 
shall  be  borne  by  the  proposed  new  county, 
and  the  county  commissioners  of  the  old 
county  shall  be  empowered  to  make  a  special 
levy  upon  the  taxable  property  within  the 
boundaries  of  the  proposed  new  county  for 
the  purpose  of  defraying  the  expenses  of 
said  election,  and  paying  the  salaries  of  the 
first  board  of  county  commissioners  of  the 
said  new  county,  appointed  by  the  Governor, 
and  the  salary  of  the  first  county  clerk 
thereof ;  also  to  defray  any  and  all  expenses 
Incident  to  the  said  special  election.  The 
county  commissioners  and  the  county  clerk 
first  appointed  in  the  proposed  new  county 
shall  receive  a  salary  of  $50.00  each."  Laws 
1909,  c.  75;  Comp.  Stat.  1910,  §{  1054,  1055. 
Section  1008,  originally  section  6  of  the  act 
of  1895,  was  also  amended  by  the  said  act 
of  1909  to  read  as  follows:  "If  a  majority 
of  the  qualified  electors  residing  In  the  ter- 
ritory proposed  to  be  cut  off  vote  In  favor 
of  division,  then  said  new  county  shall  be 
organized,  and  at  the  next  general  election, 
or  in  case  said  special  election  was  called 
coincident  with  the  general  election,  then 
at  such  general  election  said  qualified  elec- 
tors residing  In  said  new  county  shall  In 
the  manner  provided  by  law,  vote  for  a 
member  of  Congress,  state  and  district  of- 


ficers, and  shall  at  such  election  elect  the 
members  of  the  senate  and  house  of  repre- 
sentatives of  the  state  to  which  said  county 
is  entitled ;  and  also  the  county  and  precinct 
officers  provided  for  by  law."  Comp.  Stat. 
1910,  f  1056.  By  section  7  of  the  act  of  1S95 
(Rev.  Stat.  1899,  {  1009;  Comp.  Stat  1910, 
§  1957),  it  was  provided  that  the  commission- 
ers and  said  clerk  appointed  as  aforesaid 
"shall  respectively  at  the  time  and  In  the 
manner  provided  by  law,  perform  all  and 
singular  the  duties  preparatory  to,  respect- 
ing or  incident  to  such  election,  which  are 
Imposed  by  law  upon  county  commissioners 
and  county  clerks  respectively  in  organized 
counties;  and  such  election  shall  be  held, 
conducted,  and  all  matters  preparatory  or 
Incident  thereto,  or  connected  therewith, 
shall  be  done  and  performed  as  In  elections 
held  In  organized  counties,  except  that  the 
returns  thereof  shall  be  canvassed  and  the 
result  declared  by  the  commissioners  ap- 
pointed by  the  Governor."  Section  8  of  the 
act  of  1895  (Rev.  Stat  1899,  i  1010),  pro- 
vided, and  it  continues  to  be  so  provided 
(Comp.  Stat.  1910,  i  1058),  that  on  the  first 
Monday  In  January  next  following,  or  as  soon 
thereafter  as  may  be  ppssible,  the  county 
and  precinct  officers  elected  in  such  county 
shall  respectively  qualify  and  enter  upon 
their  respective  duties  as  is  provided  by  law 
in  organized  counties ;  and,  when  a  majority 
of  the  county  commissioners  so  elected  shall 
have  qualified  and  entered  upon  their  duties, 
such  county  shall  be  deemed  and  held  to  be 
organized,  and  shall  be  vested  with  all  the 
powers  of  organized  counties  under  the  laws 
of  this  state.  It  was  and  is  also  provided 
by  the  statute  that  the  commissioners  ap- 
pointed by  the  Governor  shall  approve  the 
bonds  of  the  county  commissioners  of  the 
new  county  elected  at  such  first  election. 
Laws  1895,  c.  69,  S  9;  Comp.  Stat  1910,  { 
1059.  And  that  "for  the  purpose  of  such 
election  any  such  unorganized  county  shall 
be  deemed  to  be  segregated  from  the  orig- 
inal county  or  counties  from  which  the  same 
is  taken."  Laws  1895,  c.  59,  $  10;  Comp. 
Stat  1910,  f  1060. 

At  this  point  we  will  consider  the  conten- 
tion of  counsel  for  the  relator  that  the  pro- 
visions of  section  1057,  Compiled  Statutes, 
originally  section  7  of  the  act  of  1895,  re- 
specting the  conduct  of  the  election,  and  the 
duties  of  the  organization  commLssloners  and 
clerk  respectively  concerning  the  same,  ap- 
plies only  to  the  special  election  held  for  the 
purpose  of  taking  the  vote  of  the  electors  in 
the  territory  embraced  in  the  proposed  new 
county  on  the  question  of  division,  and  that 
the  power  and  duties  of  such  commission- 
ers and  clerk  extends  no  further  than  hold- 
ing such  special  election  and  ascertaining  the 
result  thereof..  It  is  clear  we  think  that 
such  contention  cannot  be  sustained.  In  the 
act  of  1895  the  provisions  referred  to  im- 
mediately followed  a  section  which   plainly 
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provided  for  an  election  In  the  proposed  new 
county  at  the  next  general  election  after  the 
appointment  of  the  commissioners,  at  which 
the  electors  therein  should  vote  for  a  mem- 
ber of  Congress,  state,  and  district  officers, 
members  of  the  Senate  and  House  of  Repre- 
sentatlres,  and  the  county  and  precinct  of- 
ficers of  such  new  county.  The  duties  prep- 
aratory to,  respecting,  or  Incident  to  that 
election  were  the  duties  required  to  be  per- 
formed by  the  organization  commissioners 
and  clerk;  and  it  was  that  election  which 
the  statute  required  should  be  held  and  con- 
ducted, and  all  matters  preparatory  or  in- 
cident thereto,  or  connected  with,  done  and 
performed,  as  in  elections  held  in  organized 
counties,  except  that  the  returns  should  be 
canvassed  and  the  result  declared  by  the 
organization  commissioners.  The  amendment 
of  1909  made  no  material  change  in  that  re- 
spect. Section  1008,  Revised  Statutes  of 
1899,  which  was  section  6  of  the  act  of  1895, 
as  amended  in  1909,  merely  adds  the  pro- 
vision, so  far  as  this  question  is  concerned, 
that,  in  case  the  special  election  on  the  ques- 
tion of  division  is  called  coincident  with  a 
general  election,  then  at  the  same  general 
election  the  qualified  electors  in  the  propos- 
ed new  county  shall  vote  for  and  elect  the 
several  officei's  named.  The  election  refer- 
red to  in  the  section  as  amended  is  the  gen- 
eral election  to  be  held  following  the  ap- 
pointment of  the  commissioners  at  which 
state  and  district  and  other  officers  are  to 
be  elected,  including  the  county  officers.  To 
prevent  a  construction  that  would  postpone 
the  election  of  officers  of  the  new  county 
for  two  years,  or  until  another  general  elec- 
tion. In  case  the  special  election  on  the  ques- 
tion of  division  should  be  called  coincident 
with  a  general  election,  it  was  provided  that 
such  county  officers  should  be  selected  at  the 
same  general  election  at  which  such  ques- 
tion of  division  should  be  so  submitted.  Big 
Bom  county  was  organized  under  this  gen- 
eral statute,  and  its  officers  were  elected  at 
the  general  election  in  November,  1896, 
which  was  conducted  for  all  the  purposes  of 
that  election  by  the  provisional  officers  of 
said  county.  See  Taylor  v.  Commissioners, 
11  Wyo.  106,  70  Pac.  835.  Unless,  therefore, 
there  is  some  other  statute  to  the  contrary, 
the  organization  commissioners  and  clerk  of 
a  new  county,  where  the  question  of  division 
has  been  settled  by  a  vote  favorable  thereto, 
will  be  required  at  the  general  election  In 
November  to  perform  all  the  .duties  prepara- 
tory to,  respecting,  or  Incident  to,  such  elec- 
tion, which  are  imposed  by  law  upon  county 
commissioners  and  county  clerks  respectively 
in  organized  counties,  and  that  election  in 
the  unorganized  county  is  required  to  be 
held  and  conducted,  and  all  matters  prepara- 
tory or  Incident  thereto,  or  connected  there- 
with, to  be  done  and  performed  as  in  elec- 
tions held  in  organized  counties,  except  that 
the  returns  are  to  be  canvassed  by  the  or- 
ganization   commissioners,    and   the   results 


declared  by  them,  so  far  as  such  results  are 
to  be  declared  by  county  canvassers.  Such 
commissioners  are  appointed  for  the  purpose 
of  organizing  the  county;  and  the  county 
will  not  be  fully  organized  until  its  officers, 
at  least  its  county  commissioners,  are  elect- 
ed. And  such  commissioners  and  clerk  are 
also  required,  as  above  stated,  to  perform  all 
the  duties  imposed  by  law  upon  county  com- 
missioners and  county  clerks,  respectively, 
with  reference  to  the  general  election  at 
which  the  new  county  officers  are  required  to 
be  elected.  And  they  are  required  further  to 
approve  the  bonds  of  the  newly  elected  county 
commissioners.  It  is  plain  that  these  pow- 
ers and  duties  do  not  cease  until  the  county 
is  organized  in  case  a  special  election  has 
been  held  and  the  vote  has  been  In  favor 
of  division. 

[1]  We  are  not  here  required  to  determine 
the  manner  of  conducting  the  general  elec 
tion  in  a  proposed  new  county  where  the 
special  election  on  the  question  of  division 
Is  called  coincident  with  such  general  elec- 
tion. In  such  case  complications  might  pos- 
sibly arise  owing  to  the  uncertainty  of  the 
result  of  the  special  election,  and  the  seem- 
ingly apparent  necessity  on  account  of  that 
uncertainty  of  conducting  a  general  election 
in  the  territory  embraced  in  the  proposed 
new  county  not  only  for  the  officers  thereof, 
but  also  for  officers  of  the  old  county,  not- 
withstanding that  if  division  carries  the  vote 
in  the  proposed  new  county  for  officers  of 
the  old  county  may  be  nugatory,  or  in  the 
event  that  it  does  not  carry  the  vote  for  of- 
ficers of  the  new  county  would  have  no  ef- 
fect. If  we  are  right  in  assuming  that  such 
a  condition  might  arise,  the  provision  allow- 
ing the  vote  on  the  question  of  division  to 
be  taken  at  the  general  election  and  the  new 
county  officers  to  be  voted  for  at  the  same 
election  would  seem  to  be  an  unfortunate' 
one  if  an  attempt  shonld  be  made  to  follow  it. 

[21  This  brings  us  to  a  consideration  of  a 
provision  found  in  the  several  acts  of  1911 
creating  the  new  counties  referred  to  which 
seems  in  a  large  measure  to  have  caused 
this  controversy.  The  several  acts  are  In 
effect  the  same  except  as  to  the  name  of  the 
county,  and  the  description  of  boundaries. 
The  act  creating  Platte  county  provides  in 
section  3  as  follows:  "Until  such  time  as  the 
said  county  of  Platte  shall  have  selected  of- 
ficers as  provided  by  law,  and  the  same  shall 
have  duly  qualified  as  such,  all  such  portions 
of  said  Platte  county,  as  at  the  time  of  the 
passage  of  this  act  belong  to  or  are  a  part 
of  some  other  county  for  judicial,  revenue 
and  elective  purposes,  shall  be  attached  to 
the  county  from  which  said  Platte  county  is 
taken,  except  as  hereinafter  provided  by 
law."  Laws  1911,  c.  7.  The  only  provisions 
of  the  act  following  that  section  at  all  qual- 
ifying it  are  those  found  in  sections  4  and  5 
to  the  effect  that,  until  a  reapportionment 
law  may  be  passed  fixing  the  legislative  rep- 
resentation for  said  county  of  Platte,  the 
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portion  of  the  county  from  w&tcb  It  la  form- 
ed shall  constitute  a  portion  of  Laramie 
county  (the  old  county)  for  the  purpose  of 
leglulatlye  representation,  and  that  for  all 
purposes  for  which  a  county  exists  in  thia 
8tate,  after  its  organization,  and  the  quallfl- 
cation  of  its  elective  and  appointive  officers, 
as  provided  by  law,  said  county  of  Platte 
shall  be  deemed  and  held  to  be  one  of  the 
counties  of  the  state  .  "from  and  after  the 
passage  of  this  act."  Similar  provisions  are 
found  in  each  of  the  other  acts.  Hot  Springs 
county  was  taken  from  parts  of  three  coun- 
ties. Section  4  of  the  act  creating  that  coun- 
ty provides  that,  until  a  census  shall  be 
taken  upon  which  a  reapportionment  law  may 
be  based,  a  portion  of  the  respective  coun- 
ties from  which  the  county  of  Hot  Springs 
is  formed  shall  be  continued  to  be  .a  part  of 
Big  Horn,  Fremont,  and  Part  counties,  re- 
spectively, for  the  purpose  of  legislative 
representation.  I^ws  1911,  a  9.  Campbell 
county  was  taken  partly  from  Crook  county 
and  partly  from  Weston  county,  and  the  act 
creating  it  contains  a  provision  to  the  effect 
that,  until  the  new  county  shall  be  entitled 
to  a  separate  representation  in  the  Legis- 
lature under  a  duly  enacted  apportionment 
act,  it  shall  be  and  remain  a  part  of  the 
counties  of  Crook  and  Weston,  respectively, 
for  the  purpose  of  legislative  representation. 
It  is  argued  that,  if  the  general  law  afore- 
said for  the  organization  of  new  counties 
could  at  any  time  have  been  construed  as 
Testing  authority  in  the  organization  com- 
missioners and  clerk  to  conduct  a  general 
election  in  a  new  county  prior  to  its  organ- 
ization, it  has  been  rendered  inapplicable  in 
that  respect  to  the  new  county  of  Platte,  and 
the  other  new  counties  in  the  same  situation, 
by  the  provision  above  mentioned  contained 
in  the  act  creating  the  new  county  that,  until 
its  organization,  such  new  county  shall  be  at- 
tached to  the  county  or  counties  from  which 
the  same  is  taken  for  election  purposes.  We 
do  not  so  construe  that  provision,  nor  can  It, 
we  think,  be  reasonably  so  construed.  The 
natural  and  reasonable  construction  of  the 
provision  aforesaid  is  that  it  continues  the 
new  county  as  a  part  of  the  original  county 
or  counties  until  its  organization  for  election 
purposes  only  as  to  such  elections  conducted 
by  the  old  county  that  would  be  participated 
in  by  the  electors  within  the  territory  of  the 
new  county  if  no  provision  had  been  made 
for  the  creation  of  the  new  county.  This  is 
made  clear  by  a  reference  to  the  former  leg- 
islation on  the  subject  Practically  the  same 
provisions  as  those  found  in  the  new  county 
acts  and  the  general  law  for  organizing  coun- 
ties are  to  be  found  In  all  the  legislation  rel- 
ative to  new  counties  since  Wyoming  was  or- 
ganized as  a  territory.  In  the  act  of  Decem- 
ber 10,  1875,  which  defined  the  boundaries  of 
Crook  and  Pease  counties  (the  name  of  Pease 
county  being  afterwards  changed  to  John- 
son), and  provided  for  the  organization  there- 
of, it  was  declared  that  the  county  embraced 


within  the  boundaries  of  such  eoontles  "shall 
for  judicial  and  all  other  purposes  remain 
and  constitute,  as  now,  part  of  the  counties 
from  wiiich  the  same  is  proposed  to  be  tak- 
en, respectively,  until  organized  as  hereinaft- 
er provided."  But  in  the  same  act  it  was 
provided  that,  upon  the  petition  of  a  pre- 
scribed number  of  electors  residing  in  either 
of  the  proposed  new  counties,  the  Governor 
should  appoint  three  electors  resident  therein 
to  act  as  commissioners  in  organizing  the 
same;  and  that  such  commissioners  should 
establish  voting  places,  appoint  judges  of 
election,  hoM  an  election  at  a  time  to  be  se- 
lected by  them  for  all  county  and  precinct 
officers. for  such  county,  and  canvass  the  vote 
thereof.  Comp.  Stat.  1876,  pp.  198-201.  The 
provision  that  the  new  county  should  until 
its  organization  remain  a  part  of  the  county 
from  which  it  was  taken  "as  now"  for  Judi- 
cial "and  all  other  purposes"  was  certainly 
broad  enough  to  include  election  purposes. 
Yet,  in  connection  with  that  provision.  It 
was  also  provided  that  the  election  to  be  held 
for  the  selection  of  officers  In  the  new  county 
should  be  called  and  conducted  and  the  result 
thereof  canvassed  by  the  organization  com- 
missioners; and  there  seems  to  have  been  no 
thought  that  the  two  provisions  were  incon- 
sistent Again,  in  1888,  by  the  act  in  which 
the  boundaries  of  the  counties  of  Converse, 
Natrona,  and  Sheridan  were  defined,  it  was 
provided  that  until  organized,  the  region 
of  country  embraced  within  the  limits  of  an 
unorganized  county  should  remain,  consti- 
tute, and  be  a  part  of  the  county  or  counties 
from  which  the  unorganized  county  shall  be 
taken,  "for  municipal.  Judicial  and  other  pur- 
poses." And  In  that  act  provision  was  made 
for  the  appointment  of  commissioners  to  or- 
ganize any  such  county,  requiring  them  to 
call  an  election  for  county  and  precinct  offi- 
cers, establish  voting  places,  appoint  judges 
of  election,  and  canvass  the  votes  cast  at 
such  election.  And  in  each  such  counties 
such  an  election  was  held  resulting  in  the 
organization  of  the  counties.  Laws  18S8, 
a  90.  In  1890  the  act  creating  Big  Horn 
county  was  passed.  Laws  1890,  c.  48.  In 
one  section  It  was  provided  that  until  said 
county  shall  have  selected  officers,  as  provid- 
ed by  law,  and  the  same  shall  have  qualified 
as  such,  all  portions  of  the  county  which, 
when  the  act  was  passed,  belonged  to  or 
formed  a  part  of  some  other  county  "for 
judicial,  revenue  and  election  purposes," 
should  be  attached  to  the  counties,  respec- 
tively, from  which  such  portions  of  said 
county  are  taken.  And  in  other  sections  the 
act  of  1888  providing  the  method  of  organ- 
izing unorganized  counties  was  amended  in 
certain  particulars,  but  the  authority  of  the 
organization  commissioners  to  call  and  con- 
duct the  election  for  county  and  precinct  of- 
ficers and  canvass  the  returns  thereof  was 
continued.  Thus  the  two  provisions  erlsted 
together,  apparently  without  it  being  sup- 
posed that  they  were  inconsistent,  one  of 
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tbon  continuing  the  several  portions  of  the 
nnorganized  county  as  a  part  of  the  county 
from  which  they  were  respectively  taken  for 
election  purposes,  until  the  officers  of  the 
new  county  shall  have  been  elected  and  shall 
have  qualified,  and  the  other  vesting  author- 
ity In  the  organization  commissioners  to  call 
and  conduct  in  all  respects  the  election  for 
county  and  precinct  officers  of  the  new  coun- 
ty, when  It  became  proper' to  hold  such  an 
election.  If  such  provisions  were  not  incon- 
sistent when  found  in  the  same  act,  and  it 
must  be  conceded  that  it  would  have  been 
necessary  to  give  them  such  an  interpreta- 
tion as  would  give  due  effect  to  each  accord- 
ing to  'the  manifest  legislative  intent,  the 
provisions  of  the  general  law  and  the  new 
county  acts  under  consideration  may  as  rea- 
(M>nably  be  read  and  construed  together  al- 
lowing that  effect  to  each  which  will  not 
operate  to  destroy  the  other.  And  by  doing 
so  they  can  and  ought  to  be  construed  and 
enforced  as  above  indicated. 

There  is  another  reason,  even  more  con- 
clusive, which  requires  a  .  construction  of 
these  provisions  giving  full  force  and  effect 
to  the  general  law  aforesaid  relating  to  the 
conduct  of  the  election  at  which  the  officers 
of  the  new  county  are  to  be  elected.  It  is  a 
general  law  enacted  pursuant  to  the  constitu- 
tional provision  that  the-  Legislature  shall 
provide  by  general  law  for  organizing  new 
counties.  And  It  Is,  therefore,  beyond  the 
power  of  the  Legislature  to  enact  provisions 
of  that  nature  to  operate  and  to  be  applica- 
ble only  to  a  particular  county  named.  The 
act  creating  Platte  county  legislates  for  that 
county  alone,  and  the  other  acts  creating  new 
counties  likewise  contain  provisions  which 
refer  only  to  the  county  therein  named  or 
the  territory  to  be  embraced  therein.  It 
would  not  only  have  been  an  unconstitutional 
exercise  of  power  for  the  Legislature  to  have 
provided  specially  the  method  of  organizing, 
or  holding  the  election  in  connection  with 
organizing  the  particular  new  county  named 
in  either  act,  but  it  is  not  to  be  presumed 
that  the  intention  was  to  do  so,  especially  in 
view  of  the  fact  that  there  is  nothing  else 
in  either  act  that  can  be  suggested  as  even 
remotely  Indicating  such  intention.  Indeed, 
the  contrary  Intent  is  manifest,  for  in  sev- 
eral sections  of  each  of  the  new  county  acts 
the  necessity  of  other  statutory  provisions  to 
enable  the  county  to  organize  is  recognized. 
As  an  illustration  of  this  it  is  sufficient  to 
refer  to  the  act  creating  Platte  county.  Sec- 
tion 2  prescribes  the  Judicial  district  to 
which  the  county  shall  belong  after  It  "shall 
have  l>een  organized  and  shall  have  chosen 
Its  officers,  as  provided  by  law."  Section  3, 
which  contains  the  provision  In  question,  de- 
clares that  the  new  county  shall  be  attached 
to  the  county  from  which  it  is  taken  until 
such  time  as  it  "shall  have  selected  officers 
as  provided  by  law."  And  section  4  attach- 
es the  new  county  to  the  parent  county  for 
legislative  representation  after  it  "shall  have 


been  organized,  as  provided  by  law."  These 
references  to  the  organization  of  the  county, 
and  the  selection  of  its  officers,  "as  provid- 
ed by  law,"  are  the  more  significant  In  this 
connection,  in  view  of  the  omission  from  the 
act  of  any  provision  for  the  organization  of 
the  county.  A  provision  postponing  the  op- 
eration of  the  general  law  in  the  case  of  a 
particular  county  named  until  after  its  or- 
ganization would  be  equally  as  objectionable 
as  a  special  provision  for  Its  organization  ap- 
plicable to  It  alone,  for  that  would  be  an  at- 
tempt to  prevent  the  general  statute  from 
operating  in  the  manner  and  at  the  time 
therein  provided,  and,  in  effect,  to  amend  It 
by  limiting  its  application. 

Restating  our  conclusion  respecting  the 
provision  in  the  acts  creating  the  new  coun- 
ties which  declares  that  the  new  coimty  shall 
be  attached  for  election  purposes  to  the 
parent  county  until  it  shall  have  been  or- 
ganized by  the  selection  of  its  officers  and 
their  qualification  as  such,  and  the  effect 
thereof  upon  the  provisions  of  the  general 
law  for  organizing  new  counties  rela'tlug  to 
elections,  It  Is  that  such  provision  of  the 
new  county  acts  applies  only  to  such  elec- 
tions as  would  necessarily  be  participated' in 
alike  by  the  electors  within  the  proposed 
new  county  and  those  within  the  remaining 
part  of  the  old  county  as  electors  of  such 
old  county.  This  excludes  any  election  per- 
taining to  the  pending  or  proposed  organiza- 
tion of  the  new  county,  and  requires  the  ap- 
plication of  the  provisions  aforesaid  of  such 
general  law  to  the  general  election  to  be  held 
In  November  next  in  the  new  coimtles. 

[3]  Referring  again  to  those  provisions,  we 
observe  that  at  such  general  election  the 
qualified  electors  residing  in  the  new  county 
are  required,  in  the  manner  provided  by  law, 
to  vote  for  a  member  of  Congress,  state,  and 
district  officers,  and  elect  the  members  of 
the  Senate  and  House  of  Representatives  of 
the  state  to  which  said  county  is  entitled, 
and  also  the  county  and  precinct  officers 
provided  for  by  law.  Comp.  St  {  1056.  And 
that  at  the  time  and  in  the  manner  provided 
for  by  law  the  commissioners  appointed  to 
organize  the  county  and  the  clerk  appointed 
by  them  shall  perform  all  and  singular  the 
duties  preparatory  to,  respecting,  or  inci- 
dent to  such  election  which  are  Imposed  by 
law  upon  county  commissioners  and  county 
clerks  respectively  in  organized  counties,  and 
that  such  election  shall  be  conducted,  and 
all  matters  preparatory  or  incident  thereto, 
or  connected  therewith,  shall  be  done  and 
performed  as  in  elections  held  in  organized 
counties,  except  that  the  returns  thereof 
shall  be  canvassed,  and  the  result  declared 
by  said  commissioners.  Id.  S  1057.  And  we 
observe,  further,  that  such  general  law  de- 
clares that  for  the  purpose  of  such  election 
any  such  unorganized  county  shall  be  deem- 
ed to  be  segregated  from  the  original  coun- 
ty or  counties  from  which  the  same  is  tak- 
en.   Id.  f  1060.    Thus,  while  the  clerk  ap- 
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pointed  by  tbe  organization  commissioners 
may  not  be  In  all  respects,  if  any,  technically 
considered,  a  county  clerk,  be  is  vested  with 
authority  to  perform  and  is  required  to  per- 
form as  to  such  election  all  and  singula^ 
the  duties,  preparatory  to,  respecting  or  In- 
cident to  tbe  election,  as  are  imposed  by 
law  upon  county  clerks  In  organized  coun- 
ties. Concerning  those  duties,  we  need  only 
refer  to  that  relating  to  the  preparation  and 
distribution  of  ballots.  The  names  of  all 
candidates  for  office  are  required  to  be  print- 
ed upon  one  ballot  Tbe  county  clerk  is  re- 
quired to  prepare  such  official  ballot,  cause 
the  same  to  be  printed,  and  distribute  a 
suitable  number  thereof  to  the  judges  of 
election  of  each  voting  precinct.  It  is  ap- 
parent that  there  would  be  much  difficulty, 
if  It  would  not  be  quite  Impossible  to  comply 
with  the  law,  if  ballots  were  to  be  prepared 
for  use  In  the  new  county  by  the  county  clerk 
of  the  parent  county  containing  the  names 
of  candidates  for  all  officers  other  than  coun- 
ty and  precinct  officers,  and  another  ballot 
by  the*  clerk  in  the  new  county  containing 
the  names  of  candidates  for  county  offices, 
for  we  do  not  think  that  such  a  procedure  is 
contemplated  by  any  provision  of  the  stat- 
ute, and  certainly  it  is  not  provided  for.  We 
think  there  must  be  but  one  ballot  contain- 
ing the  names  of  candidates,  and  that  in  the 
unorganized  county,  whose  officers  are  to  be 
selected  at  the  election,  tbe  ballot  is  to  be 
prepared,  and  the  proper  number  distributed 
by  the  provisional  clerk  In  that  county.  In 
other  words,  bis  office  Is  equivalent  to  that 
of  county  clerk,  and,  within  tbe  meaning  and 
operation  of  tbe  general  election  laws,  he  is 
the  county  clerk,  with  whom  all  papers  must 
be  filed  that  are  required  by  tbe  general 
election  law  to  be  filed  with  the  county 
clerk,  by  whom  all  papers  and  returns  are 
to  be  certified  that  are  required  by  that  law 
to  be  certified  by  tbe  county  clerk,  and  to 
whom  all  notices  are  to  be  sent  and  papers 
certified  that  are  required  by  that  law  to 
be  sent  or  certified  to  the  county  clerk.  For 
tbe  purpose  of  holding  and  conducting  such 
general  election  In  the  territory  embraced 
within  the  new  county  in  process  of  organ- 
ization. Including  tbe  voting  for  all  candi- 
dates for  office  that  are  to  be  voted  for  there- 
in, and  upon  all  questions  submitted  to  tbe 
electors  at  large,  tbe  election  is  to  be  held 
and  conducted  therein  the  same  as  if  the 
county  was  organized,  except  that  the  organ- 
ization commissioners  constitute  the  canvass- 
ing board.  This  seems  to  us  to  be  tbe  prop- 
er construction  of  the  statutes  aforesaid; 
and  we  doubt  if,  under  any  dlfFerent  con- 
struction, tbe  provisions  of  the  general  elec- 
tion law,  and  the  law  controlling  the  or- 
ganization of  new  counties,  could  be  complied 
with  in  the  territory  embraced  within  a  new 
county  in  process  of  organization. 

Thus  far  we  have  not  considered  tbe  pri- 
mary election  law,  and  have  not  intended  by 
anything  that  has  been  said  with  reference 


to  the  general  election  law  to  determine  the 
extent  and  manner  of  tbe  operation  of  the 
primary  law.  The  object  of  tbe  primary  lavr 
Is  to  provide  for  tbe  nomination  of  candi- 
dates to  be  voted  for  at  the  general  election, 
and  having  concluded  that  such  general  elec- 
tion in  a  new  county  about  to  be  organized 
as  aforesaid  is  to  be  held  and  conducted 
therein  under  the  control  of  the  provisional 
officers  in  the  same  manner  as  in  an  organ- 
ized county,  with  the  exception  that  the  or- 
ganization commissioners  constitute  the  coun- 
ty canvassing  board,  we  are  prepared  to 
consider  the  provisions  of  the  primary  law 
and  determine  their  application  to  the  elec- 
tion in  the  new  county.  Such  provisions 
should,  if  possible,  be  construed  so  that  they 
may  operate  throughout  the  state  uniformly, 
and  permit  tbe  nomination  and  election  of 
officers  in  accordance  with  the  evident  pur- 
pose of  tbe  act.  Before  doing  so,  it  seems 
desirable  to  refer  to  certain  provisions  of 
the  statutes  concerning  the  nomination  of 
candidates  as  they  stood  when  the  primary 
law  was  enacted,  that  we  may  observe  the 
principal  changes  made  by  that  law.  The 
general  election  law  regulating  the  nomina- 
tion of  candidates  and  requiring  the  votes 
of  electors  to  be  expressed  upon  an  official 
ballot  was  first  enacted  in  1890.  a  few  months 
prior  to  tbe  admission  of  Wyoming  as  a 
state.  By  that  act,  and  until  the  enactment 
of  tbe  primary  law  in  1911,  nominations 
might  be  made  by  conventions  of  political 
parties  or  by  petition.  And  it  was  provided 
in  section  87  that  certificates  of  nomina- 
tions for  officers  to  be  filled  by  the  electors 
of  tbe  entire  state  or  of  any  division  or  dis- 
trict greater  than  a  county  shall  be  filed 
with  the  Secretary  of  State;  that  certificates 
of  nomination  for  county  and  precinct  offi- 
cers, "including  members  of  either  branch 
of  tbe  Legislature,"  shall  be  filed  with  the 
clerks  of  the  respective  counties  wherein  the 
officers  are  to  be  elected;  and  "that  the  cer- 
tificate of  nomination  for  Joint  member  of 
either  branch  of  tbe  legislative  assembly 
shall  be  filed  in  the  office  of  tbe  county  clerk 
of  each  county  to  be  represented  by  such 
Joint  member."  Provision  was  also  made  as 
to  municipal  elections.  The  Secretary  of 
State  was  required  to  certify  to  the  respec- 
tive county  clerks  the  names  and  description 
of  persons  nominated  in  the  certificates  of 
nomination  filed  in  bis  office.  The  names  of 
the  candidates  whose  respective  certificates 
of  nomination  were  duly  filed  and  certified 
were  required  to  be  printed  in  a  prescribed 
manner  upon  the  official  ballot  prepared  and 
distributed  by  tbe  respective  county  clerks. 
When  the  act  of  1890  was  passed,  not 
only  might  It  happen  that  a  new  county 
should  remain  attached  to  the  original  coud 
ty  for  the  purpose  of  legislative  representa- 
tion, but  two  or  more  original  counties  might 
be  expressly  given  Joint  representation  in 
addition  to  separate  representation,  and  that 
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occurred  In  at  least  one  Instance.    Tbat  con- 
dition was  provided  for  ia  that  act  as  shown 
abore.    Upon  the  supposition,  probably,  that 
the  provision  for  the  nomination  of  Joint 
legislative  candidates  had  become  obsolete  on 
account  of  the  constitutional  provision  tbat 
each    county    shall   constitute  a   senatorial 
and  representative  district,  it  was  omitted 
from  the  Revision  of  1890,  and  consequently 
from  the  later  compilation  of  the  statutes. 
But  It  has  not  been  expressly  repealed  or 
amended  by  the  Legislature,  nor  by  implica- 
tion except  so  far  as  it  may  be  aCFected  by 
the  primary  law  of  1911.    And  we  believe 
that  It   was  followed  in  the  case  of  new 
counties    organized    after    the    Constitution 
became  effective,  while  they  remained  a  part 
of  the  original  county  for  the  purpose  of 
legislative  representation,  on  the  theory  that 
such  provision  for  nominating  a  joint  mem- 
l)er  was  operative  in  such  case,  as  the  only 
statutory    provision    governing   the   matter. 
The  Constitution,  it  is  true,  declares  that 
each  county  shall  constitute  a  senatorial  and 
representative  district    Article  3,  §  3.    But 
it  also  provides  for  a  reapportionment  for 
senators    and    representatives    only    at    the 
session  of  the  Legislature  next  following  an 
enumeration  of  the  inhabitants  of  the  state 
in  the  year  1895  and  every  tenth  year  there- 
after,   and    the   session   next  following   an 
enumeration   made   by  the   United    States. 
Article  3,  subttOe  "Appointment,"  §  2.     By 
section  4  of  the  same  article  and  subtitle  an 
apportionment    was   made   of  senators    and 
representatives  among  the  existing  organized 
counties.     Subsequently  other  counties  were 
organized,  but  before  a  reapportionment  act 
was  passed.    Concerning  such  counties  as  to 
their    representation   in  the   Legislature,   it 
was  said  in  the  concurring  opinion  of  the 
writer  in  State  ex  rel.  v.  Schnltger,  16  Wyo. 
479,  538,  95  Pac.  698,  714:   "Although  each 
county  is  expressly  constituted  a'  separate 
senatorial  and  representative  district  by  the 
Constitution  itself,  that  provision  would  nec- 
essarily be  read  in  connection  with  the  sec- 
tion making  a  specific  apportionment,  which, 
for  that  purpose,  mentioned  the  counties  as 
they    existed    when    the    Constitution    was 
framed.     To  prevent  the  nonrepresentation 
of  the  territory  and  people  Included  In  the 
newly  organized  counties,  they  would  neces- 
sarily be  regarded  as  parts  of  the  original 
counties    respectively,    for   the   purposes   of 
I^islatlve  elections  and  representation.    And 
that  course  was  in  fact  followed  in  the  elec- 
tion of  the  first  Legislature  that  convened 
in  November,  1890,  and  the  second  that  con- 
vened in  January,  1893."    The  several  coun- 
ty acts  in  question,  as  above  shown,  con- 
tinued the  new  counties  as  parts  of  the  orig- 
inal counties,  respectively,  for  such  purposes 
until  an  act  should  be  passed  giving  them 
separate    connty    representation.      By    the 
above-quoted  vemarks  that  the  new  county 
remained  a  part  of  the  original  county  for 


the  purposes  of  legislative  elections  and  rep- 
resentation, it  was  not  meant  that  such  eiec-- 
tlons  were  conducted  or  controlled  by  the 
original  county,  for  clearly,  the  new  coun- 
ty having  been  organized,  it  held  and  con- 
ducted its  own  election,  and,  under  the  law 
then  in  force  for  nominating  and  certifying 
the  nomination  of  candidates,  there  was  no 
difficulty  in  relation  to  that  matter.  The 
fact  should  be  mentioned  that  the  result  of 
general  elections  for  members  of  the  Legisla- 
ture are  not  declared  by  the  county  can- 
vassing board  in  any  case,  but  an  abstract  of 
the  canvass  made  by  such  board  of  the  votes 
for  members  of  the  Legislature  was  and  Is 
required  to  be  sent  to  the  Secretary  of 
State,  to  be  canvassed  and  the  result  de- 
clared by  the  state  canvassing  board.  It  ap- 
pears, therefore,  that  as  the  law  stood  at  the 
time  of  the  last  general  election,  and  the 
elections  preceding  it  since  the  present  meth- 
od of  voting  by  official  ballot  has  been  in 
operation,  there  would  have  been  no  trouble 
in  applying  the  general  election  law,  togeth- 
er with  the  general  law  for  the  conduct  of 
the  general  election  In  -new  counties  about 
to  be  organized  by  electing  their  officers  at 
such  election,  for,  under  the  last-mentioned 
law,  the  provisional  clerk  is  required  to  per- 
form all  the  duties  of  county  clerk  with 
reference  to  the  election.  The  primary  law 
calls  for  an  election  before  the  general  elec- 
tion for  the  purpose  of  determining  thereby 
the  nominations  to  be  made  of  certain  candi- 
dates to  be  voted  for  at  the  general  election. 
Such  primary  election  must,  of  course,  re- 
quire the  performance  of  official  duties  pre- 
ceding and  following  it,  and,  as  to  a  candi- 
date required  to  be  nominated  at  the  primary 
election,  the  nominating  petition  Is  for  the 
purpose  of  getting  his  name  upon  the  pri- 
mary election  ballot.  Instead  of  the  official 
ballot  as  under  the  old  law.  It  should  be 
borne  in  mind,  however,  tha,t  the  primary 
election  Is  a  matter  preparatory  and  inci- 
dent to,  and  connected  with,  the  general  elec- 
tion. In  considering  the  act  providing  for 
such  primary  election,  we  shall  refer,  as  we 
proceed,  to  only  those  provisions  that  may 
seem  pertinent  to  the  questions  necessary 
to  be  considered  In  determining  the  questions 
here  presented. 

The  act  provides  for  preparing,  circulat- 
ing, signing,  and  filing  nomination  papers 
nominating  candidates  to  be  voted  for  at  the 
primary  election.  It  is  provided  in  section 
8  of  the  act  concerning  such  nomination  pa- 
pers as  follows:  "All  nomination  papers 
herein  required  shall  be  filed  as  follows:  (1) 
For  state  officers,  judges  of  the  Supreme 
Court  and  district  courts,  senators  in  the 
Congress  of  the  United  States,  and  repre- 
sentatives in  Congress,  in  the  office  of  the 
Secretary  of  State,  at  least  thirty  day^  be- 
fore the  date  of  the  primary  election  next  en- 
suing. •  *  •  (2)  For  offices  to  be  voted 
for  wholly  within  one  county,  and  for  offi- 
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cers  not  herein  otherwise  provided  for,  In 
the  office  of  the  county  clerk  of  the  proper 
county  at  least  twenty  days  before  the  date 
of  the  primary  election  next  ensuing.  (3) 
For  city  or  town  officers.  When  the  election 
of  such  dty  or  town  officers  Is  at  a  different 
time  and  place  from  the  election  of  county 
officers,  In  the  office  of  the  dty  or  town 
clerk,  at  least  ten  days  before  the  primary 
election  next  ensuing."    Laws  1911,  c.  23. 

It  is  conceded  that  the  nomination  paper 
of  the  relator  Is  required  to  be  filed  In  the 
office  of  the  county  clerk,  but  on  one  side  it 
Is  contended  that  it  should  be  filed  with  the 
provisional  clerk  of  the  new  county  of  Platte, 
and,  on  the  other  hand,  that  it  should  be  fil- 
ed with  the  county  clerk  of  Laramie  coun- 
ty, the  county  from  wlilch  Platte  county  is 
taken.  If  no  other  question  than  this  was 
to  be  considered,  it  might  easily  be  disposed 
of,  after  having  determined  as  above  that 
the  election  is  to  be  held  in  the  new  county 
In  the  same  manner  as  In  an  organized  coun- 
ty, except  as  to  the  canvass  of  the  votes. 
But  it  is  said  that  this  would  also  require 
the  nomination  paper  of  a  candidate  for  ei- 
ther branch  of  the  Legislature  as  a  repre- 
sentative from  Laramie  county  to  be  filed 
with  the  provisional  clerk  in  the  new  county, 
wliich  would  make  the  primary  law  Inopera- 
tive in  that  particular  for  the  reason  that 
there  Is  no  provision  of  law  for  a  final  can- 
vass by  a  single  board  of  the  votes  cast  at 
the  primary  election  in  two  or  more  voting 
counties  for  legislative  candidates,  and,  fur- 
ther, that  a  similar  difficulty  would  occur  if 
such  papers  should  be  filed  only  in  the  office 
of  the  clerk  of  the  original  county,  and  the 
election  should  be  conducted  in  the  new  coun- 
ty by  Its  organization  officers,  since  there  is 
then  no  provision  for  getting  the  names  of  the 
legislative  candidates  upon  the  primary  bal- 
lot in  the  new  county  or  counties.  It  is  con- 
sidered, therefore,  that  the  question  relating 
to  legislative  candidates  for  nomination  is 
directly  Involved  in  any  construction  of  the 
primary  law  for  the  purpose  of  determining 
the  place  for  filing  the  relator's  nomination 
paper.  And  we  are  urged  to  remove  the 
doubt  that  has  arisen  concerning  the  nomi- 
nation at  the  primary  election  of  candidates 
for  the  Legislature.  We  are  of  the  opinion 
that  there  is  reasonable  ground  for  doubt 
in  relation  to  that  matter  until  it  is  settled 
by  this  court,  and  that  the  question  must 
come  here  for  determination  sooner  or  later, 
if  it  is  not  here  now,  and  that  it  would  not 
be  improper  for  us  to  express  our  views  con- 
cerning It,  even  if  Its  determination  is  not 
imperative  for  the  purpose  of  disposing  of 
the  particular  question  before  us. 

[4]  The  primary  law  provides  generally 
that  the  candidates  of  political  parties  for 
all  offices  which  under  the  general  law  are 
filled  by  the  direct  vote  of  the  people  at  the 
general  election  In  November,  and  candidates 
for  the  office  of  United  States  senator  shall 
be  nominated,  and  party  committeemen  shall 


be  elected  at  primary  elections  at  the  times 
and  In  the  manner  therein  provided;  and 
that  no  names  of  candidates  of  any  political 
party  required  or  permitted  under  the  act 
to  make  nominations  shall  be  placed  ui>on 
the  official  election  ballot  unless  such  candi- 
dates shall  have  been  chosen  and  nominated 
in  accordance  with  the  act.  Laws  1911,  c. 
23,  S  L  *  Such  primary  election  "shall  consist 
of  arf  election  by  all  political  parties,  at  the 
same  time  and  place  in  the  various  voting 
precincts  designated  as  provided  by  the  gen- 
eral election  laws  of  the  state,  on  the  first 
Tuesday  after  the  third  Monday  in  August 
In  every  year  in  which  occurs  a  general  elec- 
tion, for  the  nomination  of  candidates  for 
such  offices  as  are  to  be  filled  at  the  general 
election  In  November  next  ensuing,  and  for 
the  election  of  party  committeemen."  Sec- 
tion 2.  Can  it  be  doubted  that  by  the  gen- 
eral election  laws,  including  the  general  law 
construed  as  aforesaid  relating  to  the  gen- 
eral election  in  November  In  the  new  unor- 
ganized counties  above  mentioned,  the  vari- 
ous voting  precincts  in  such  new  counties 
are  required  to  be  designated  by  the  organi- 
zation commissioners?  That  is  an  act  pre- 
paratory to,  respecting,  and  incident  to  the 
general  election,  and  the  duty  of  county  com- 
missioners In  respect  thereto  Is  Imposed  upon 
the  officers  appointed  to  organize  the  county. 
In  those  precincts  so  designated  the  primary 
election  la  to  be  held,  as  well  as  in  voting 
precincts  as  designated  by  county  commis- 
sioners in  organized  counties. 

[S]  Coming  to  section  8,  above  quoted, 
which  prescribes  where  nomination  papers 
shall  be  filed,  we  observe  that  those  for  state 
officers  are  required  to  be  filed  with  the  Sec- 
retary of  State,  and  those  for  offices  to  t>e 
voted  for  wholly  within  one  county,  and  for 
officers  not  otherwise  provided  for,  in  the  of- 
fice of  the  county  clerk  of  the  proper  county. 
What  officers  are  to  be  regarded,  within  the 
meaning  of  this  section,  as  those  to  be  vot- 
ed for  wholly  within  one  county?  Unques- 
tionably county  and  precinct  officers  are  such 
officers.  A  party  committeeman  is  such  an 
officer,  for  the  committeemen  to  be  elected  at 
the  primary  are  to  become  the  members  of 
the  county  committee,  composed  of  at  least 
one  committeeman  from  each  election  pre- 
cinct Section  36.  But  In  what  sense  is  the 
word  "county"  employed  in  the  provision  re- 
ferred to?  As  the  Legislature  must  have 
had  in  mind,  considering  the  pnrxwse  of  the 
act,  the  ballot  to  be  prepared  foe  the  pri- 
mary election,  and  were  providing  a  method 
of  nomination  to  enable  the  names  of  can- 
didates therefor  to  be  placed  upon  the  bal- 
lot, the  provision  Is  to  be  reasonably  held, 
we  think,  to  refer  to  a  separate  subdivi- 
sion in  which  as  a  county  the  election  will 
be  held;  that  is  to  say,  a  county,  whether 
organized  or  not,  If  In  process  of  organiza- 
tion, which  acts  as  a  county  for  the  purposes 
of  the  general  election.  The  new  county  is 
declared  by  the  general  law  to  be  segregat- 
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ed  from  the  original  county  for  the  pur- 
pose of  sucb  election.  Though  unorganized 
and  not  a  county  for  the  time  being  for  any 
other  purpose  for  which  counties  are  organ- 
ized, it  Is  to  be  regarded  as  a  county  for 
election  purposes,  or,  more  accurately,  per- 
haps, the  territory  embraced  within  it  has 
been  set  apart  by  law  and  endowed  through 
its  organization  commissioners  and  clerk 
with  all  the  powers,  of  a  county  for  the  pur- 
pose of  proTldlng  for,  holding,  and  conduct- 
ing the  election,  and  as  an  "unorganized 
(t>unty"  it  is  mentioned  in  the  statute  de- 
claring It  to  be  segregated  from  the  orig- 
inal county  or  counties  for  the  purpose  of 
the  election.  There  is  nothing  forced  or  Il- 
logical, therefore,  In  a  construction  that  will 
bring  snch  new  county  within  the  meaning 
of  the  word  "county"  as  found  in  the  sec- 
tion under  consideration.  And  this  is  es- 
pecially true  in  view  of  the  provision  of  the 
primary  law  which  declares  that  it  shall  be 
liberally  construed,  so  as  to  Insure  full  op- 
portunity to  become  candidates  and  for  vot- 
ers to  express  their  choice.  Section  50. 
There  is  a  further  and  very  good  reason 
leading  to  sucb  construction  when  the  elec- 
tion of  party  committeemen  is  considered. 
At  the  ensuing  primary  election  party  com- 
mitteemen are  to  be  elected  who  will  consti- 
tute the  county  committee  for  the  term  of 
two  years  from  the  date  of  their  first  meet- 
ing; that  meeting  being  required  to  be  held 
within  five  days,  if  possible,  after  the  can- 
didates of  the  respective  political  parties 
shall  have  been  declared  nominated  by  the 
proper  canvassing  board.  With  the  election 
of  the  new  county  officers  In  November,  and 
their  qnallflcation  in  January  next,  the  coun- 
ty will  become  fully  organized,  and  upon  the 
county  committee  therein  to  be  elected  may 
devolve  thereafter  lmi>ortant  duties  under 
the  primary  law.  Such  committee,  moreover. 
Is  required  to  elect  a  member  of  the  state 
committee  of  its  party,  and  is  authorized  to 
fill  vacancies  occurring  among  the  candidates 
of  its  party  nominated  within  the  territory 
over  which  it  has  jurisdiction  by  the  primary 
electiona  Section  37.  In  view  of  the  elec- 
tion of  county  oflJcers  to  occur  In  the  new 
county,  and  the  nomination  of  candidates 
therefor  at  the  primary  election,  the  county 
committee  of  the  new  county  elected  at  such 
primary  will  thereafter  be  vested  with  the 
authority  conferred  upon  county  committees, 
for  the  scheme  of  the  act  in  this  particular 
is  plainly  that  there  shall  be  a  county  com- 
mittee in  each  county  where  county  officers 
are  to  be  elected,  the  members  of  which  shall 
themselves  be  elected  In  the  manner  provid- 
ed therein. 

Construing  the  word  "county"  as  employed 
in  section  8  to  mean  a  county,  whether  or- 
ganized or  unorganized,  wherein  an  election 
Is  to  be  held  In  November  for  county  and 
precinct  officers  of  that  particular  cotmty,  It 
would  follow  that  the  nomination  paper  of 
the  relator  Is  required  to  be  filed  with  the 


derk  appointed  by  the  organization  commis- 
sioners of  the  new  county  of  Platte,  unless 
there  are  other  provisions  of  the  act  pre- 
venting that  conclusion. 

[6]  In  this  connection  our  attention  Is 
called  to  section  28  of  the  act,  which  pro- 
vides that  the  county  board  of  canvassers 
shall  consist  of  the  county  clerk  and  two 
Justices  of  the  peace  of  the  county  called  in 
by  the  clerk,  which  justices  shall  be  of  dif- 
ferent political  parties  if  possible,  and  re- 
quiring the  canvass  of  the  returns  of  the 
primary  Section  to  be  canvassed  by  that 
board.  And  It  is  argued  that,  as  there  are 
no  justices  of  the  peace  of  Platte  county,  no 
way  is  provided  by  the  act  for  canvassing 
the  returns  of  the  primary  election  if  the 
election  is  conducted  in  the  new  county  sepa- 
rate and  apart  from  the  original  county.  As 
to  the  general  election,  that  is  the  very  dif- 
ficulty intended  to  be  provided  for  by  de- 
claring that  the  organization  commissioners 
shall  constitute  the  canvassing  board.  It 
may  be  conceded  that  section  28  refers  only 
to  organized  counties,  and  that,  upon  a 
strict  and  technical  construction,  this  might- 
afTect  the  construction  of  the  entire  act  But 
it  Is  possible  that  a  county  may  be  mentioned 
or  referred  to  in  one  section  in  the  sense 
of  a  county  fully  organized,  and  in  another 
in  a  broader  sense,  Including  an  unorganiz- 
ed as  well  as  an  organized  county.  That 
construction  should  be  given  to  a  particular 
section,  not  abortive  of  the  purpose  of  the 
act,  or  confilcting  with  other  provisions, 
which  would  be  proper  or  required  if  it  stood 
alone  to  enable  it  to  operate  as  intended,  if 
such  a  construction  be  possible.  It  is  dear 
that  section  28,  so  far  as  It  declares  who 
shall  constitute  the  county  canvassing  board, 
cannot  apply  to  an  unorganized  eoimty. 
There  then  appears  to  be  no  provision  in  the 
act  itself  for  the  canvass  of  the  returns 
of  the  primary  election  in  such  a  county. 
But  the  act  was  clearly  Intended  to  apply 
throughout  the  state,  and  In  every  county 
wherein  the  election  in  November  is  required 
to  be  held.  To  guard  against  possible  omis- 
sions in  the  act,  it  is  provided  in  section  17 
that,  "except  as  herein  otherwise  provided, 
all  primary  elections  shall  be  conducted  as 
required  for  general  elections  under  the  gen- 
eral election  laws,  as  far  as  the  provisions 
thereof  may  be  applicable."  The  word  "con- 
ducted" is  here  used,  we  think,  as  inclusive 
of  everything  necessary  to  the  holding  of  the, 
election,  which  involves  not  only  the  casting 
of  the  votes  of  the  elector,  and  preliminary 
provision  therefor,  but  also  the  canvass  of 
the  returns  and  declaration  of  the  result,  for 
otherwise  the  election  would  be  unavailing. 
Blake  V.  Walker,  23  S.  C.  517;  Brass  v.  State, 
45  Fla.  1,  34  South.  307.  The  act  might  have 
declared  that  the  returns  should  be  canvass- 
ed by  the  canvassing  board  provided  for  by 
the  general  election  laws.  It  has  done  so  In 
effect  as  to  organized  counties,  for  in  such 
coimties  the  county  clerk  and  two  justices 
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of  the  peace  constitute  the  canvassing  board 
at  general  elections,  so  that  no  change  Is 
made  in  this  respect  in  the  case  of  primary 
elections.  But  in  the  case  of  an  unorganized 
county  the  other  general  statute  Intervenes 
which  declares  that  the  commissioners  ap- 
I)ointed  to  organize  the  county  shall  be  the 
county  canvassing  board.  This  Is  a  part  of 
the  general  election  law,  for  it  applies  to  a 
general  election  held  in  an  unorganized  coun- 
ty at  which  its  officers  are  to  be  elected.  The 
provision  of  section  28  designating  the  mem- 
bers of  the  county  canvassing  board  clearly 
refers  only  to  a  county  which  has  Justices  of 
,  the  peace.  It  does  not  provide  for  the  can- 
vass in  an  unorganized  county  in  which  the 
general  election  is  to  be  held  for  the  pur- 
poses aforesaid.  Section  17  therefore  con- 
trols the  matter,  whereby  the  general  laws 
become  applicable;  and  it  follows  that  the 
duties  of  the  county  canvassing  board  pre- 
scribed in  section  28  of  the  primary  law  will 
devolve  upon  the  organization  commission- 
ers in  the  new  county. 

[7]  These  conclusions  will  not  interfere 
with  the  nomination  at  the  primary  election 
of  candidates  for  the  Legislature,  nor  with 
the  proper  operation  of  any  other  provision 
of  the  primary  law,  so  far  as  we  have  been 
able  to  discover.  The  argument  that  a  con- 
struction of  the  statute  vesting  authority  In 
the  new  counties,  respectively,  to  conduct 
the  primary  election  therein  will  prevent  the 
nominating  thereat  of  legislative  candidates, 
is  based  upon  the  theory  that  the  nomination 
papers  of  such  candidates  are  required  to 
be  filed  with  the  county  clerk,  and  that, 
since  the  new  county  remains  attached  to 
the  parent  county  for  legislative  represen- 
tation, it  is  necessary  to  file  such  papers  with 
the  clerk  of  the  parent  county.  But  that 
theory  is,  we  think,  erroneous.  It  is  true 
that  by  the  general  election  law  the  certif- 
icates nominating  members  of  either  branch 
of  the  Legislature  were  required  expressly 
to  be  filed  with  the  "clerks  of  the  respective 
counties"  wherein  they  are  to  be  elected. 
This  entitled  such  candidates  to  have  their 
names  placed  upon  the  official  ballot  for  the 
general  election,  and,  without  the  provision 
as  to  Joint  representatives,  might  perhaps 
be  held  to  authorize  the  filing  of  such  certif- 
icates with  the  clerk  of  each  voting  county — 
that  is  to  say,  each  county  separately  con- 
ducting an  election — but  with  the  provision 
for  filing  the  certificates  nominating  a  Joint 
member  in  the  tfffice  of  the  clerk  of  each 
county  to  be  so  represented,  which  remains 
in  the  statute,  notwithstanding  its  omission 
from  the  subsequent  revision  and  compila- 
tion, that  matter  is  made  very  clear ;  for  the 
new  county,  even  after  its  organization  as  a 
county,  until  a  new  apportionment,  will  re- 
main attached  to  the  old  county  for  represen- 
tation in  the  Legislature,  and  the  new  and 
old  counties  will  therefore  be  Jointly  repre- 
sented during  that  time. 

la  no  section  of  the  primary  law  are  mem- 


bers of  the  Legislature  speclflcally  mention- 
ed. To  ascertain  where  nominating  papers 
for  candidates  for  the  Legislature  to  be  vot- 
ed for  at  the  primary  election  are  to  be  filed, 
we  must  examine  the  provisions  of  section 
8,  and  determine  what  clause  or  description 
of  officers  therein  contained  includes  such 
candidates.  Having  construed  that  part  of 
the  section  requiring  the  filing  of  a  nominat- 
ing paper  with  the  county  clerk  where  the 
office  is  one  to  be  voted  for  wholly  within 
one  county,  as  referring  to  a  county  for  elec- 
tion purposes,  it  necessarily  follows  that  the 
office  of  senator  or  representative  is  not  one 
necessarily  to  be  voted  for  wholly  within 
one  county.  Nor  is  it  an  office  not  otherwise 
therein  provided  for,  for  in  the  first  part  of 
the  section  nomination  papers  for  state  offi- 
cers are  required  to  he  filed  In  the  office  of 
the  Secretary  of  State;  and  members  of  the 
Legislature  are,  in  a  strict  legal  sense,  state 
officers.  They  are  clearly  not  county  or  pre- 
cinct officers.  They  are  memt>ers  of  a  body 
which  constitutes  a  separate  and  distinct 
department  of  the  state  government.  They 
are  paid  by  the  state.  They  receive,  re- 
spectively, their  certificates  of  election,  after 
the  general  election,  from  the  Secretary  of 
State.  They  perform  duties,  and  exercise 
powers,  relating  to  the  state  at  large.  "In 
general  it  may  be  said  that  a  state  officer 
is  one  whose  duties  and  powers  are  coexten- 
sive with  the  state,  while  a  county  officer  is 
one  whose  duties  and  powers  are  coexten- 
sive with  the  county."  People  v.  Evans,  247 
111.  547,  93  N.  E.  388.  "State  officers  are 
those  whose  duties  concern  the  state  at 
large,  or  the  general  public,  although  exer- 
cised within  definite  limits,  •and  to  whom  are 
delegated  the  exercise  of  a  portion  of  the 
sovereign  power  of  the  state.  They  are  in 
a  general  sense  those  whose  duties  and  pow- 
ers are  coextensive  with  the  state,  or  are 
not  limited  to  any  political  subdivision  of 
the  state,  and  are  thus  distinguished  from 
municipal  officers  strictly,  whose  functions 
relate  exclusively  to  the  particular  munid- 
imllty,  and  from  county,  city,  town,  and 
school  district  officers."  36  Cyc.  852-853. 
In  Morril  v.  Haines,  2  N.  H.  246,  It  was 
held  that  within  the  meaning  of  a  statute 
providing  the  method  of  balloting  for  state 
officers  a  representative  in  the  state  L^fisla- 
ture  was  a  state  officer.  Though  members 
of  the  Legislature  are  thus  held  to  be  state 
officers  within  the  meaning  of  section  8,  they 
are  to  be  regarded,  within  the  meaning  of 
section  7  regulating  the  number  of  signers 
to  a  nominating  petition,  as  officers  to  be 
voted  for  within  a  district,  which  may  con- 
sist of  one  county  or  more.  In  the  absence, 
therefore,  of  any  specific  provision  control- 
ling their  nomination,  we  think  it  clear  that 
the  nomination  paper  of  a  candidate  for  the 
office  of  state  senator  or  representative  in 
the  state  Legislature  to  be  voted  for  at  the 
primary  election  must  be  filed  in  the  man- 
ner required  in  the  case  of  state  officers; 
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tliat  Is,  wltb  the  Secretary  of  State.  So  eon- 
stming  the  statute,  It  is  rendered  uniformly 
oi)eratlTe  and  free  from  any  difficulty  as 
to  senators  and  representatives,  for  It  is 
made  the  duty  of  the  Secretary  of  State  to 
transmit  to  each  county  clerk  at  least  25 
days  before  the  primary  election  a  certiflcd 
list  containing  the  name  and  post  otBce  ad- 
dress of  each  person  for  whom  a  nomina- 
tion i>aper  has  been  filed  in  his  office,  in  ac- 
cordance with  the  provisions  of  the  act,  and 
entitled  to  be  voted  for  at  such  primary 
election  by  the  voters  of  such  county,  to- 
gether with  the  designation  of  the  office  for 
which  he  is  a  candidate,  and  the  party  from 
which  he  seeks  a  nomination.  And  it  is 
made  the  duty  of  the  county  canvassing 
board  to  certify  and  file  the  abstracts  made 
by  such  board  In  the  office  of  the  county 
clerk,  and  to  make  a  separate  abstract  of 
the  canvass  as  to  all  state  officers,  United 
States  senator,  representative  in  Congress, 
and  Judges  of  the  Supreme  and  district 
courts,  and  certify  the  same  and  forthwith 
forward  it  to  the  Secretary  of  State.  Upon 
the  abstracts  received  from  the  several  coun- 
ties by  the  Secretary  of  State,  the  Secretary, 
Auditor,  and  Treasurer  of  the  state  are  re- 
quired to  meet  as  a  canvassing  board,  make 
an  abstract  of  its  canvass  in  a  manner  pre- 
scribed by  the  act,  and,  when  the  canvass  is 
concluded,  to  deliver  the  original  abstract 
returns  to  the  Secretary  of  State  to  be  filed 
and  recorded  In  his  office,  and  thereupon 
within  a  time  specified  the  Secretary  of 
State  Is  required  to  certify  to  the  clerk  of 
each  county,  under  separate  cover  party 
headings,  the  name  of  each  person  nominat- 
ed as  shown  by  the  official  canvass  made  by 
the  said  canvassing  board,  as  well  as  those 
certified  to  him  by  the  proper  persons  when 
any  person  has  been  nominated  by  a  con- 
vention or  party  committee,  his  place  of  res- 
idence, the  office  for  which  he  was  nominat- 
ed, and  the  order  in  which  the  tickets  of 
the  several  political  parties  shall  appear  on 
the  official  ballot.  Remembering  that  the 
clerk  appointed  by  the  organization  commis- 
sioners In  a  new  county  Is  for  all  the  pur- 
poses of  the  election  the  county  clerk  of 
such  county,  such  certificate  and  all  other 
certificates  pertaining  to  the  matter  required 
to  t>e  transmitted  by  the  Secretary  of  State 
to  the  county  derk  will  be  transmitted  to  the 
proper  clerk  in  the  new  counties,  whereupon 
the  official  primary  election  ballot  can  be 
prepared  at  the  proper  time  and  in  the  man- 
ner required  by  the  primary  election  law, 
and  the  official  ballot  for  the  election  can 
likewise  be  prepared  in  each  new  county 
conducting  the  election  as  well  as  in  organiz- 
ed counties.  In  the  case  of  a  new  county, 
like  Hot  Springs  and  Campbell  counties, 
wherein  a  part  of  its  territory  votes  with 
one  of  the  old  counties  for  members  of  the 
I^flatnre,  and  a  part  with  another  coun- 
ty, the  names  of  the  candidates  for  the  Leg- 


islature to  represent  each  of  such  old  coun- 
ties, whose  nomination  papers  have  been 
filed  with  the  Secretary  of  State,  will  be 
transmitted,  to  the  clerk  of  such  new  county, 
as  well  as  after  the  canvass  of  the  abstracts 
of  the  primary  election  the  names  of,  and 
other  required  information  concerning  the 
candidates  nominated  at  such  election.  And, 
since  it  will  be  the  duty  of  the  organization 
commissioners  in  such  counties  to  arrange 
the  voting  precincts  so  as  to  enable  the 
electors  to  properly  vote  at  the  primary  and 
also  at  the  general  election  for  candidates 
for  the  Legislature,  the  clerk  can  have  no 
difficulty  in  properly  preparing  and  distribut- 
ing the  ballots  containing  the  names  of  such 
candidates  to  be  voted  for  in  the  several 
precincts,  any  more  than  in  the  case  of  pre- 
cinct officers. 

[I]  A  question  arises  under  section  36  of 
the  primary  law  affecting  the  relation  be- 
tween the  old  and  new  counties  respecting 
the  primary  election  in  one  particular.  That 
section  provides  for  the  filling  of  vacancies 
occurring  or  existing  In  any  office  or  posi- 
tion for  which  nominations  are  made  under 
the  act  before  the  printing  of  the  primary 
election  ballots,  and  confers  authority  to  fill 
such  vacancy  upon  the  regularly  constituted 
committee  of  the  party  to  which  the  vacancy 
belongs.  It  seems  clear  that,  If  a  vacancy 
so  authorized  to  be  filled  occurs  in  the  office 
of  senator  or  representative  in  the  Legisla- 
ture, the  proper  committee  to  exercise  the 
power  granted  by  the  section  will  be  the 
county  committee  of  the  old  connty,  for  that 
is  the  only  committee  recognized  by  the  pri- 
mary law  (section  38)  until  the  primary  elec- 
tion shall  have  been  held.  And  it  seems, 
also,  that  such  committee  will  be  the  only 
one,  if  any,  authorized  to  fill  vacancies  cov- 
ered by  the  section  in  any  office  which  is  to 
be  voted  for  in  the  new  county  alone,  for 
section  38  declares  that  the  various  political 
committees  '■now  in  existence"  are  recogniz- 
ed, and  that  they  and  their  officers  shall  ex- 
ercise the  powers  and  perform  the  duties 
"herein  prescribed"  until  committeemen  are 
chosen  in  accordance  "with  the  provisions 
of  this  act."  There  may  be  difficulty,  per- 
haps insurmountable  In  the  case  of  a  new 
county  taken  from  two  or  more  counties,  in 
acting  under  section  35  as  to  an  office  to 
be  voted  for  only  in  the  new  county.  But 
that  need  not  Interfere  with  the  operation  of 
the  law  in  other  respects.  For  another  pro- 
vision of  the  act  (section  37)  authorizes  the 
proper  committee,  after  the  primary  election, 
to  make  nominations  to  fill  vacancies  occur- 
ring among  the  candidates  nominated  within 
the  territory  over  which  it  has  Jurisdiction 
by  the  primary  nominating  election;  and  a 
county  committee  will  presumably  be  elected 
in  the  new  county  at  such  primary  election. 
And  the  act  also  permits  the  nomination  of 
candidates  by  petition  to  be  voted  for  at 
the  general   election    (section  46),   so   that 
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lliere  may  be  candidates  at  the  general  elec- 
tion for  all  county  and  precinct  offices  in 
tbe  new  county,  even  if  tbere  shonld  occur  a 
f&ilure  to  nominate  any  or  tbe  allowed  num- 
ber at  tbe  primary  election.  The  manner 
of  the  operation  of  section  35  Is  not  directly 
before  us  at  this  time,  and,  while  we  do  not 
perceive  that  any  except  tbe  committee  of 
the  old  county  can  act  under  it  for  tbe  en- 
suing primary  election,  we  do  not  care  to 
decisively  so  bold  as  to  county  and  precinct 
ofDcers  of  the  new  county.  But,  as  to  the 
office  of  senator  or  representative  In  the 
Legislature,  the  power  of  the  committee  of 
the  old  county  is  we  think  plain,  for  the 
new  county  remains  attached  to  the  old 
county  for  legislative  representation,  and  the 
vacancy  nominations  as  to  such  an  office  can 
easily  be  so  made  as  to  be  placed  upon  the 
primary  election  ballot. 

[9]  Tbe  primary  law  expressly  permits,  a& 
above  stated,  tbe  nominating  of  candidates, 
as  provided  in  the  general  election  law,  by 
petition,  and  provides,  also,  that  any  politi- 
cal organization  which  at  the  last  preceding 
general' election  cast  less  than  ten  (10)  per 
cent  of  the  total  votes  cast  for  representa- 
tive in  Congress  may  nominate  candidates  in 
the  maimer  provided  by  existing  laws  for 
conventions,  provided  that  all  such  coven- 
tions  shall  be  held  on  tbe  same  days  as  the 
primary  election  provided  for  in  the  act 
Such  petitions  and  conventions  wUl,  of 
course,  be  governed  by  existing  laws  therefor 
other  than  the  primary  law,  except  as  stated 
In  that  law,  and  certlflcates  nominating  can- 
didates for  the  Legislature  in  that  manner 
will  necessarily  be  filed  as  required  by  such 
other  existing  laws. 

All  the  questions  suggested  liave  thus  t>een 
considered.  The  nominating  papers  of  the 
relator  should  be  filed  with  the  clerk  ap- 
pointed by  the  organization  commissioners 
in  tbe  new  county  of  Platte.  The  Judgment 
of  the  district  court  will,  therefore,  be  re- 
versed, and  tbe  cause  will  be  remanded,  with 
directions  to  enter  Judgment  denying  the 
writ  of  mandamus  prayed  for,  and  dismiss- 
ing the  petition. 

BEARD,  O.  X,  and  SCOTT,  J.,  concur. 


(»  Wyo.  4E6) 

PULLMAN  CO.  T.  FINLET. 
(Supreme  Court  of  Wyoming.    July  1,  1912.) 

1.  Pleadino    (f    23a*)—AiiKJiousjrr-J]:ua— 
DiscBETioiT  or  Court. 

Tbe  granting  of  an  application  by  plain- 
tiff to  amend  her  complaint,  made  three  days 
l>efore  tbe  date  set  by  agreement  for  trial, 
was  within  the  discretion  of  the  court 

[Ed.  Note.— For   other  cases,   see   Pleading, 
Cent  Dig.  f  601;    Dec.  Dig.  {  236.*] 

2.  COHTINTJAHCE      (|      14*)  —  AXXMOMXNT      0» 

PLEAbiNGS— New  Issues. 

In  an  action  for  carrying  a  passenger 
past  her  destination,  the  issues  presented  by 
the  original  and  amended  petition  were   that 


plaintiff  was  HI  and  with  ht!t  nurse  was  re- 
ceived by  defendant  sleeping  car  company  on 
its  car  attached  to  a  passenger  tram,  that 
plaintiff  was  so  ill  as  to  necessitate  her  being 
carried  into  the  car,  and  that  she  required 
assistance  to  alight  to  defendant's  knowledge, 
that  such  assistance  was  not  provided,  but 
defendant  carried  her  ten  miles  beyond  her 
destination,  there  transferring  her  to  a  bag- 
gage car  of  a  train  returning  thereto,  to  her 
mjury.  The  amended  petition  also  alleged 
that  defendant's  conductor,  before  the  arrival 
of  the  train,  specially  promised  to  see  that 
plaintiff  was  carried  off  the  car,  and  requested 
her  to  remain  therein  until  he  sent  the  porter 
to  carry  her  off.  Held,  that  since  defendant's 
obligation  as  to  plaintiff's  alighting  from  the 
car  was  as  broad  as  her  necessities,  and  only 
ended  on  her  bein;;  safely  set  down  at  her  des- 
tination, such  obligation  was  neither  lessened 
nor  increased  by  the  conductor's  promise,  and 
hence  surh  allegation  was  not  new  matter  en- 
titling  defendant   to   a  continuance. 

[Ed.  Note. — ^For  other  cases,  see  Continu- 
ance, Ont  Dig.  tS  25,  99-112;  Dec.  Dig.  | 
14.*] 

8.  Pleading   (|  345*)  —  Motior*— Jcdomsnt 

OH   Pleadings. 

In  an  action  against  a  sleeping  car  com- 
pany for  faiUng  to  set  plaintiff  down  at  her 
destination,  defendant  charged  that  plaintiff's 
failure  to  alight,  and  any  injuries  sustained 
therefrom,  was  due  to  her  own  negligence  in 
faiUng  to  make  proper  arrangements  for  her 
reception  and  assistance  at  destination:  she 
being  ill  at  the  time  and  on  her  way  to  a  hos- 
pital. Held  that,  the  relation  of  carrier  and 
passenger  having  been  established,  defendant 
was  bound  to  see  that  she  was  put  off  the 
train  in  safety  at  her  destination,  which  duty 
was  not  affected  by  her  failure  to  make  prop- 
er arrangements  for  her  reception  and  as- 
sistance on  arrival,  so  that  plaintiff's  failure 
to  reply  to  the  plea  of  contributory  negligence 
did  not  entitle  defendant  to  judgment  on  the 
pleadings. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |i  1055-1059;    Dec.  Dig.  (  345.*] 

4.  NBOLIOENCB        (i        118*)  —  CONTBIBtlTOBT 

Neoliqencb— Pleading. 

The  rule  that  contributory  negligence  is 
an  affirmative  defense,  and  must  be  contro- 
verted by  a  reply,  notwithstanding  such  negli- 
gence Is  negatived  in  the  petition,  comprehends 
only  such  matter  as  is  shown  by  tbe  sJlegation 
to  have  contributed  to  and  constituted  a  part 
of  the  proximate  cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  |i  198,  199;    Dee.  Dig.  §  118.*] 

5.  Evidence    (f  505*) —Nonezpebtb— Opin- 
ion. 

Where  a  professional  nurse,  who  accom- 
panied plaintiff  to  a  hospital  when  she  was 
injured  by  being  carried  by  her  destination, 
testified  as  to  plaintiff's  condition  from  per- 
sonal observation  of  what  actually  occurred, 
and  what  came  to  her  knowledge  through  the 
medium  of  her  own  senses,  a  question  calling 
for  the  witness'  statement  as  to  what  plain- 
tiff's condition  was  when  she  arrived  at  the 
station  to  which  she  was  carried,  and  how 
long  it  would  have  been  before  she  would  have 
been  in  a  condition  to  have  been  operated  on, 
how  long  the  operation  was  delayed,  was  not 
objectionable  as  calling  for  an  expert  opinion 
from  a  nonexpert  witness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  2308;    Dec.  Dig.  §  505.*] 

6.  Witnesses   (|  372*)— Caoss-ExAinNATioN 
— Scope— BnsiNESs  Relations  with  Partt, 

Where  an  employ^  of  a  sleeping  car  com- 
pany testified  in  its  behalf,  it  was  proper  for 
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plaintiff  on  cross-examination  to  prove  by  bim 
that  he  received  from  defendant  $25  a  month 
and  had  to  board  himself,  as  bearing  on  the 
weight  of  his  testimony  as  a  whole. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {$  1192-1199;    Dec.  Dig.  S  372.*) 

7.  Appbai.  and  Ebbob  ({  1053*)— Recefiion 
or  Evidence— Prejudice. 

.Where,  in  an  action  against  a  sleeping 
car  company  for  carrying  a  passenger  past 
her  destination,  the  conrt  clearly  charged  that 
defendant  was  liable  only  in  case  the  jury 
found-  that  its  negligence  was  the  proximate 
cause  of  the  injury,  defendant  could  not  have 
been  prejudiced  by  the  erroneous  admission 
of  a  conversation  between  the  train  conduc- 
tor and  plaintiff's  nurse,  in  which  the  conduc- 
tor observed  that  the  sleeping  car  company, 
and  not  the  railroad  company,  was  responsible 
for  the  defaolt. 

[E^  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  417&-4184;  Dec.  Dig.  | 
1053.*] 

8.  Tbial  ({  365*)— Spxciai.  Intebbooatobixs 
— Ahswbb. 

A  jury's  answer,  "We  don't  know,"  to  a 
special  interrogatory  submitted,  is  a  special 
finding  against  the  party  having  the  harden  of 
proof  of  the  issue  submitted. 

[E>1.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  871-874;   Dec.  Dig.  {  865.»] 

tt.  Cabkikbs  ({  416*)— Si^EEPino  Cab  Cou- 
PAKixa  —  AasiBTiNa  Sick  Passenqer  to 
Alight. 

Where    the    servants    of    a    sleeping    car 

company  accepted  a  sick  person  as  a  passen- 

5er  on  her  way  to  a  hospital,  it  was  their 
Dty  to  see  that  she  was  properly  taken  from 
the  car  at  her  destination  to  the  depot,  and 
therefore  special  interrogatories  findug  that 
she  failed  to  provide  proper  assistance  at 
destination  did  not  affect  the  company's  duty, 
and  were  therefore  insufBclent  to  overcome 
a  general  verdict  in  her  favor. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.   Dig.  U  1S9O-1600;    Dec.  Dig.  |  415.*] 

10.  Carbiebs  (I  411*)— SuarPiNG  Cab  Com- 
panies—Abbanoements  AT  DE8TIRATI0N. 

Where  a  sleeping  car  company  accepted 
plaintiff,  an  ill  passenger,  for  transportation 
to  a  place  where  she  was  to  enter  a  hospital, 
evidence  that  the  sleeping  car  conductor 
agreed  to  make  certain  arrangements  by  tele- 
graph for  her  removal  from  the  station  to 
hospital  in  an  ambulance  and  to  notify  her 
friends  constituted  him  her  agent  for  that  pur- 
pose. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  Si  1579,  1581;    Dec.  Dig.  §  411.*] 

11.  Cabbiers  (f  411*)— Sleeping  Car  Com- 
panies—Passenoebb —  Abbistahok  to 
Aught— Waiver. 

The  primary  duty  of  a  sleeping  car  com- 
pany to  assist  a  sick  passenger  to  alight  at 
destination,  and  to  see  that  she  was  properly 
conveyed  from  the  car  to  the  depot,  was  not 
waived   by   the  fact   that   the  conductor   tele- 

Saphed   for  an   ambalance  and  to   plaintiff's 
lends  to  meet  her. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  U  1579,  1581;   Dec.  Dig.  i  411.*] 

12.  Carbiebs  (§  411*)— Sleeping  Cab  Com- 
panies— Sick  Passenoeb  —  Alighting  at 
Destination — Negligence. 

Where  defendant  sleeping  car  company 
accepted  plaintiff  while  ill  as  a  passenger  on 
her  way  to  a  hospital  and  carried  her  by  her 
destination  to  her  injury,  the  company's  fail- 
ore  to  notify  the  train  conductor  of  plaintiff's 


condition   and   the  necessity  of  assisting  her 
to  disembark  was  actionaUe  negligence. 

[Ed.   Note. — For  other  cases,   see   Carriers, 
Cent.  Dig.  {$  1579,  1581;    Dec.  Dig.  S  411.*1 

13.  Carbiebs  ({  415*)— Sleeping  Cab  Com- 
panies—PAssENOEKa—CABBYiNG  Past  Des- 
tination—Evidence. 

In  an  action  for  injuries  to  a  sick  sleep- 
ing car  passenger  by  carrying  her  past  her 
destination,  evidence  held  to  sustain  a  verdict 
for  plaintiff. 

[Ed.  Note.— For  other  cases,   see  Carriers, 
Cent.  Dig.   M  1590-1600;    Dec.  Dig.  |  415.*  J 

14.  Tbial  (I  344*)— Verdict- Vacation-Ju- 
rors' APFiDAvrrs. 

That  a  verdict  was  invalid  because  pro- 
cured by  the  quotient  method  could  not  be 
established   by   jurors'   affidavits. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  f  813;    Dec.  Dig.  {  344.*] 

15.  Trial  (§  116*)— Misconduct  of  Coun- 
sel—Evidence. 

In  an  action  against  a  sleeping  car  com- 
pany for  carrying  a  passenger  past  her  des- 
tination, plaintiff's  counsel  brought  into  court 
certain  suit  cases  belonging  to  plaintiff  so 
that  the  color  might  be  known,  and,  on  ob-  ' 
jection,  stated  that  they  were  brought  in  solely 
because  defendant's  counsel  had  previously  re- 
quested that  it  be  done,  and  stated  that  they 
were  the  suit'  cases  referred  to  in  plaintiff's 
testimony  in  the  case.  SHd,  that  the  state- 
ment of  plaintiff's  reasons  for  introducing  the 
suit  cases  did  not  constitute  misconduct 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  288;    Dec.  Dig.  |  116.*] 

16.  Appeal  and  Ebbor  (|  972*)— Matters 
OF  Discretion— Misconduct  of  Counsel. 

A  judgment  will  not  be  reversed  for  mis- 
conduct of  eounsel  in  argument,  unless  it  af- 
firmatively appears  from  the  record  that  there 
has  been  an  abuse  of  the  trial  court's  discre- 
tion ia  ruling  on  objections  to  such  remarks. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8847;    Dec  Dig.  i  972.*] 

17.  Trial  (§  114*)— Argument  of  Counsel 
—Misconduct. 

In  an  action  against  a  sleeping  car  com- 
pany for  injuries  to  a  passenger  by  carrying 
her  past  her  destination,  plaintirs  counsel 
stated  in  argument  that  people  patronized 
sleeping  cars  and  paid  exorbitant  prices  that 
they  might  be  treated  fairly  and  a  little  bet- 
ter, and,  on  objection  thereto,  remarked  that 
the  railway  commission  in  some  states  had 
reduced  the  rates.  In  referring  to  a  conflict 
in  the  testimony  between  plaintiff  and  her 
nurse  and  defendant's  conductor,  he  stated 
that  it  was  for  the  jury  to  judge  whether 
plaintiff's  witnesses  or  the  conductor  commit- 
ted perjury,  and  added,  "He  has  got  to  hold 
his  Job."  In  closing  he  further  stated,  "We 
will  get  something  out  of  that  bloated  corpo- 
ration with  its  millions,"  but,  on  objection, 
the  court  directed  that  the  jury  should  decide 
the  case  on  the  evidence,  and  not  on  the  re- 
marks of  counsel.  Counsel  farther,  in  refer- 
ring to  defendant,  called  the  jury's  attention 
to  Its  power  of  eminent  domain,  and,  on  ob- 
jection, the  court!  said  that  the  jury  should 
not  take  into  consideration  anything  outside 
the  evidence  in  the  case.  Beld,  that  such  re- 
marks were  not  misconduct  for  which  the  ver- 
dict should  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  275-278,  296;    Dec.  Dig.  {  114.*] 

18.  Tbial  (|  115*)- Abgument  of  Counsel 
— Rrfebence  to  Special  Interbogatorics. 

Plaintiff's  counsel  in  argument,  referring 
to  special  interrogatories  which  were  submit- 
ted to  the  jury,  stated  that  it  would  be  well 
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for  the  jury  to  go  over  the'  infetructions  of 
the  coort  thoroughly,  and  then  study  the  ques- 
tions thoroughly,  "because  they  catch."  Held, 
that  such  statement  did  not  indicate  that  it 
was  intended  as  a  reflection  on  the  court,  but 
was  rather  a  method  of  arousing  the  jury's 
mind  to  the  necessity  of  care  in  answering  the 
questions,  and  was  therefore  not  misconduct, 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ii  279-283,  205,  298;    Dec.  Dig.  i  115.»] 

19.  Tbial  (§  252*)— Instbuctions— Applica- 

BiLiTT  TO  Evidence. 

In  an  action  for  injuries  to  a  sick  passen- 
ger by  being  carried  past  her  destination,  her 
evidence  showed  that  she  suffered  inconven- 
ience, distress,  anguish  of  mind,  pain,  delay, 
and  expense  by  the  carrier's  negligence,  while 
defendant  produced  a  witness  who  testified 
that  she  was  in  good  spirits  and  joked  while 
she  was  riding  in  a  baggage  car  on  return  to 
her  destination.  Bcld,  that  the  evidence  of 
such  witness  did  not  reader  an  instruction 
that  it  was  not  denied  that  plaintiff  suffered 
inconvenience,  distress,  anguish  of  mind,  pain, 
delay,  and  expense  in  being  carried  past  her 
destination,  but,  before  the  jury  could  render 
a  verdict  in  her  favor,  they  should  find  that 
'  such  matters  were  directly  attributable  to 
some  neglect  or  wrongful  act  on  defendant's 
part,  erroneous  as  unsupported  by  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  IS  505,  59e-ei2;    Dec.  Dig.  §  252.»] 

Error  to  District  Cpurt,  Sheridan  County; 
Carroll  H.  Parmelee,  Judge. 

Action  by  Anna  Finley  against  the  Piill- 
man  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Charles  W.  Burdick,  of  Cheyenne,  and 
Burgess  &  Kutcber,  of  Sheridan,  for  plain- 
tiff in  error.  J.  L.  Stotts,  of  Sheridan,  and 
H.  S.  Ridgely,  of  Cheyenne,  for  defendant  in 
error. 


SCOTT,  J.  The  defendant  in  error,  plain- 
tiff below,  recovered  Judgment  against  the 
plaintiff  in  error,  defendant  below,  for  dam- 
ages for  alleged  injuries  and  brings  error. 

[1]  1.  The  original  petition  was  filed  on 
August  6,  1910,  alleging  the  injuries  to  have 
been  sustained  on  June  3,  1910,  In  conse- 
quence of  the  negligence  of  the  defendant  as 
she  alleges  in  carrying  her  past  her  destina- 
tion while  traveling  on  said  date  in  defend- 
ant's car  from  Billings,  Mont,  to  Minneapo- 
lis, Minn.  On  January  6,  1911,  the  defend- 
ant filed  its  answer.  In  which  as  a  first  de- 
fense, after  admitting  its  corporate  business, 
it  denied  each  and  every  other  allegation  set 
forth  in  plaintiff's  petition,  and  as  a  second 
defense  the  defendant  alleged  contributory 
negligence  on  the  part  of  the  plaintiff.  On 
February  7th  following  by  agreement  of  the 
parties  the  court  set  the  case  for  trial  on 
February  23,  1911,  at  10  o'clock  a.  m.  On 
February  20tb  the  plaintiff  made  application 
to  and  was  permitted  by  the  court  over  de- 
fendant's objection  to  file  an  amended  peti- 
tion and  to  which  the  defendant  was  requir- 
ed to  file  its  answer  thereto  on  or  before 
February  21st  at  2  'oclock  p.  m.    The  allow- 


ance of  the  ainendment  was  within  the  sound 
discretion  of  the  court 

[2]  It  was  followed  by  a  motion  for  a  con- 
tinuance supported  by  affidavit  that  the  de- 
fendant had  prepared  his  defense  on  the 
issues  made  by  the  original  pleadings,  that 
the  witnesses  were  nonresidents;  and  it  is 
contended  that  the  amended  petition  chang- 
ed the  original  cause  of  action,  and  required 
evidence  if  obtainable  at  all  from  witnesses 
who  resided  In  Minnesota,  and  whose  pres- 
ence could  not  be  obtained  or  depositions 
could  not  be  taken  in  time  for  the  trial. 
The  Issues  presented  by  the  original  and  the 
amended  petition  were  to  the  effect  that  the 
plaintiff  was  ill,  and  that  she  and  her  nurse 
were  received  by  the  company  on  its  car  at- 
tached to  the  Northern  Pacific  passenger 
train  at  Billings,  Mont.,  as  prepaid  passen- 
gers from  thence  to  Minneapolis,  Minn.,  on 
June  2,  1910,  and  arrived  at  Minneapolis  on 
the  next  day;  that  she  was  so  ill  as  to  ne- 
cessitate her  being  carried  Into  the  Pullman 
car  at  Billings,  and  required  assistance  to 
get  off  the  car  at  her  destination,  all  of 
which  was  known  to  the  company  and  its 
employes;  that  such  assistance  was  not  pro- 
vided, but  that  the  company  and  its  em- 
ployte  failed  to  fnrnlsh  such  assistance,  and 
carried  her  to  St  Paul,  10  miles  beyond  ber 
destination,  there  transferred  ber  to  the  bag- 
gage car  of  a  train  going  from  St  Paul  back 
to  Minneapolis. 

It  is  contended  that  the  amended  petition 
contained  new  and  additional  allegations  not 
contained  in  the  original  petition  to  the 
effect  tliat,  before  the  arrival  of  the  train, 
the  Pullman  car  conductor,  upon  request  of 
plaintiff,  expressly  promised  to  see  that 
plaintiff  was  carried  off  said  car,  and  re- 
quested the  plaintiff  to  remain  in  the  draw- 
ing room  of  the  car  until  he  sent  the  porter 
to  carry  her  off.  The  latter  allegation  It  is 
contended  was  sncb  new  matter  as  entitled 
the  defendant  to  a  continuance.  We  do  not 
think  so.  The  obligation  and  duties  as- 
sumed by  the  defendant  with  reference  to 
her  alighting  from  the  car  were  as  broad  as 
the  necessities  of  the  plaintiff  required,  and 
ended  only  upon  her  safe  alighting  from  the 
car  at  her  destination.  The  obligation  so 
assumed  was  not  in  any  wise  lessened  or  in- 
creased by  the  fact  alleged.  The  denial  of 
the  application  for  a  continuance  is  not 
shown  to  have  deprived  the  defendant  of  any 
evidence  to  which  it  was  entitled,  and  the 
conductor  was  present  and  testified  at  the 
trial.  It  is  urged  that  the  defendant  should 
have  been  granted  additional  time  to  ascer- 
tain if  there  were  passengers  who  overheard 
the  conversation,  as  to  which  there  was 
some  conflict  in  the  testimony  between  the 
conductor  and  the  plaintiff,  and.  if  so,  to  ob- 
tain their  evidence.  Considerable  time  has 
elapsed  since  the  trial  of  the  case,  and  no 
motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence  lias  been  made. 


*For  other  cases  see  same  topic  and  section  NUMBER  la  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rap'r  Indezw 
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We  see  no  prejudicial  error  In  oTermllng 
the  motion  for  a  continuance. 

[J]  2.  It  Is  urged  that  the  conrt  erred  In 
denying  defendant's  motion  for  judgment  on 
the  pleadings.  It  Is  contended  that,  inas- 
much as  there  was  no  reply,  the  plea  of 
contributory  negligence  as  pleaded  in  the  an- 
swer stands  confessed,  and  for  that  reason 
the  Judgment  should  be  reversed.  It  was  al- 
leged In  the  i)etltion  that  all  the  matters 
complained  of  were  caused  by  the  negligence 
and  carelessness  of  the  defendant,  its  agents, 
and  servants,  and  without  any  fault  or  neg- 
ligence of  the  plalntlS.  In  the  second  de- 
fense It  is  pleaded  that  plaintiff's  failure  to 
disembark  from  defendant's  car  at  Minne- 
apolis on  the  3d  day  of  June,  1910,  as  al- 
leged in  her  petition  and  any  Injury  suffered 
by  her  In  consequence  thereof,  if  any  Injury 
was  Buffered  as  she  alleges,  was  not  due  to 
any  fault  or  negligence  of  this  defendant, 
bat  was  dne  to  the  fault  or  negligence  of 
the  plaintiff  In  failing  and  neglecting  to 
make  proper  and  necessary  arrangements  for 
her  reception  and  assistance  at  Minneapolis 
upon  her  arrival  at  said  destination.  The 
allegations  of  the  petition,  if  true,  establish- 
ed the  relation  of  carrier  and  passenger  from 
the  time  she  was  received  on  the  defendant's 
car  at  Billings,  Mont  (6  Cyc.  638,  641),  and 
the  duties  and  obligations  of  the  defendant 
as  such  carrier  to  the  plaintiff  did  not  end 
until  she  safely  disembarked  at  her  destina- 
tion. Assuming  that  it  was  her  duty  as  a 
wise  precaution  to  make  proper  and  neces- 
sary arrangements  for  her  reception  and  as- 
sistance at  Minneapolis  upon  her  arrival, 
that  did  not  relieve  the  company  from  the 
performance  of  its  duty  to  her  as  a  com- 
mon carrier  which  was  to  see  her  safely 
disembarked  at  her  destination.  Had  she 
safely  disembarked  from  the  car,  the  com- 
pany's duty  would  have  then  ceased,  but 
not  before,  and  the  company  could  not  es- 
cape liability  for  a  failure  to  perform  this 
duty  by  reason  of  her  failure  to  have  her 
friends  meet  her  with  proper  conveyances  to 
properly  take  care  of  her  after  the  company 
had  performed  its  duty.  Her  failure  or 
n^ect  so  to  do  was  not  a  contributory  fac- 
tor in  the  company's  wrongful  act  in  carry- 
ing her  beyond  her  destination.  Had  her 
friends  been  there  to  meet  her,  the  primary 
doty  would  have  still  rested  upon  the  com- 
pany to  have  lifted  and  safely  carried  her 
from  the  car  to  a  place  which,  under  the 
circumstances,  was  reasonably  safe. 

[4]  The  question  as  one  of  pleading  does 
not  come  within  the  rule  that,  when  con- 
tributory negligence  is  pleaded,  it  constitutes 
an  affirmative  defense,  and  must  be  con- 
troverted by  a  reply,  notwithstanding  that 
negligence  of  the  plaintiff  is  negatived  in  the 
petition  (C.  B.  &  Q.  R.  R.  Co.  v.  Cook,  18 
Wyo.  43,  102  Pac.  657),  for  that  rule  compre- 
hends only  such  matter  as  is  shown  by  the 
allegations  to  hare  contributed  to  and  con- 
stituted a  part  of  the  proximate  cause  of  the 


injury  complained  of.  We  think  there  was 
no  error  in  denying  the  motion  for  Judgment 
on  the  pleadings. 

[S]  3.  The  nurse  who  accompanied  the 
plaintiff  on  her  Journey  was  called  as  a  wit- 
ness, and  testified  In  her  behalf.  After  testi- 
fying that  she  had  been  a  professional  nurse 
for  two  years,  that  plaintiff  was  afflicted 
with  peritonitis,  and  was  on  her  way  to  a 
hospital  at  Minneapolis  for  surgical  treat- 
ment, she  was  asked  and  permitted  to  an- 
swer the  following  questions,  vise.:  "Q.  How 
long  was  this  operation  deferred?  .1  will 
ask  you  what  was  her  condition  when  she  ar- 
rived at  St.  Paul.  You  say  her  condition 
when  she  arrived  at  St.  Paul  was  about  the 
same  as  it  was  when  she  was  operated  on? 
How  long  was  it,  how  long  would  it  have 
been  If  she  had  been  taken  out  of  the  car 
when  she  first  arrived  there?  How  long 
would  it  have  been  before  she  would  have 
been  in  a  condition  to  be  operated  on;  that  is, 
be  in  the  condition  she  was  in?  (The  de- 
fendant objects  to  the  question  for  the  rea- 
son that  it  calls  for  an  expert  opinion,  and 
this  witness  is  not  qualified  to  testify  as 
an  expert  upon  such  matters;  objection  over- 
ruled; defendant  excepts.)  A.  About  a  week." 
It  appears  from  the  evidence  that  more  than 
four  weeks  elapsed  after  her  arrival  at 
Minneapolis  before  the  operation  was  per- 
formed. It  was  material  upon  the  issue  for 
the  plaintiff  to  show  the  Injury,  if  any,  re- 
sulting from  the  alleged  negligence  of  the 
defendant  and  the  damage  resulting  there- 
from. Her  apparent  condition  upon  her  first 
arrival  at  Minneapolis  as  compared  with 
what  It  was  upon  her  second  arrival  at  that 
place  needed  no  expert  testimony.  The  wit- 
ness had  testified  to  this,  and  in  order  to 
properly  understand  the  question,  the  mean- 
ing of  which  is  somewhat  obscured,  other 
testimony  given  by  her  should  be  cojusidered. 
She  testified  with  reference  to  her  answer  to 
the  question  as  follows:  "Q.  What  do  you 
Judge  this  from?  From  that  she  was  in 
when  she  first  arrived,  and  the  condition  she 
was  in  when  she  was  operated  on?  A.  Yes; 
I  Judge  from  that.  •  •  •  Q.  What  was 
her  condition  at  the  time  she  was  operated 
upon  compared  with  her  condition  when  she 
first  arrived  at  Minneapolis?  A.  It  was  just 
about  the  same,  except  from  the  fact  that  she 
was  somewhat  fatigued  from  her  trip.  Q. 
What  was  her  condition  when  she  arrived 
back  from  Minneapolis,  from  St.  Paul,  com- 
pared with  the  time  she  first  left  Minneapolis 
going  to  St.  Paul?  A.  The  second  time  she 
reached  Minneapolis?  Q.  Xes.  A.  Her  con- 
dition was  very  much  worse.  Q.  How  much 
did  that  worse —  How  long  did  that  worse 
condition  last,  continue?  A.  About  four 
weeks.  Q.  Up  to  about  the  time  she  was 
operated  on?  A.  Well,  up  to  about  three  or 
four  days  before  she  was  operated  upon." 
While  the  question  propounded  was,  stand- 
ing alone,  objectionable,  yet.  In  connection 
with  other  evidence  as  to  facts  within  her 
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knowledge,  It  was  stripped  of  its  hypotheti- 
cal character.  Her  evidence  was  predicated, 
not  upon  the  assumption  of  proof  of  any 
particular  fact,  but  upon  her  personal  ob- 
servation of  wliat.  actually  occurred  and 
which  came  to  her  knowledge  through  the 
medium  of  her  own  senses.  In  speaking  up- 
on the  subject  of  qualification  of  witnesses 
to  testify  upon  a  particular  subject  of  testi- 
mony and  as  to  whether  the  general  or  ordi- 
nary experience  of  a  layman  is  sufficient, 
Dr.  WIgmore  says  (section  559,  Wig.  on  Ev.): 
"The  witness  is  not  the  Juror.  He  does  not 
decide  the  issues.  He  merely  furnishes  a 
small  contribution  to  the  material  for  deci- 
sion. He  should  not  be  required  to  qualify 
as  if  he  were  a  final  arbiter  of  facts."  The 
learned  author  again  says  at  section  568,  Id.: 
"When  does  the  ordinary  experience  suffice? 
The  key  to  the  various  questions  that  here 
arise  seems  to  be  this:  While  on  matters 
strictly  Involving  medical  science)  as  such, 
some  special  skill  is  needed,  yet  there  are 
numerous  matters  Involving  health  and  bod- 
ily soundness,  upon  which  the  experience  of 
every  day  life  is  entirely  sufficient  The 
line  may  sometimes  be  difficult  to  draw;  but 
there  can  be  no  difficulty  in  determining  that 
a  layman  may  be  received  to  state  (for  ex- 
ample) that  a  person  was  or  was  not  appar- 
ently 111.  Great  liberality  should  be  shown 
by  the  courts  in  applying  this  principle,  so 
that  the  cause  of  Justice  may  not  be  obstruct- 
ed by  narrow  and  finical  rulings."  If  a 
layman  may  testify  as  to  whether  a  person 
is  at  a  particular  time  apparently  ill,  and 
we  think  he  can,  then  we  see  no  reason  why 
he  should  not  be  permitted  to  state  the  ap- 
parent degree  of  illness  of  such  person  aa 
compared  with  his  or  her  state  of  usual 
health  at  or  about  that  time.  We  are  of  the 
opmlon  that  the  question  as  asked  In  view  of 
other  evidence  given  by  her  and  which  quali- 
fied her  to  answer  it  as  a  layman  but  not  as 
an  expert  was  not  prejudicial. 

[8]  4.  The  court  over  objection  permitted 
the  plaintlfT  to  cross-examine  Joe  Lewis,  a 
witness  who  was  called  by  and  testified  on 
behalf  of  the  defendant  and  who  was  shown 
to  be  in  its  employ,  as  follows,  viz.:  "Q. 
How  much  does  the  company  pay  you  a 
month?  (The  defendant  objects  as  Immate- 
rial and  not  proper  cross-examination;  ob- 
jection overruled  and  defendant  excepts.) 
A.  Twenty-five  dollars.  Q.  And  do  they 
board  yon,  or  do  you  board  yourself?  (The 
defendant  objects  as  immaterial  and  not 
proper  cross-examination;  objection  overrul- 
ed; defendant  excepts.)  A.  I  board  myself. 
Q.  At  $25  per  month?  A.  They  give  ua  a 
flat  rate."  It  is  contended  that  the  court 
erred  in  permitting  this  cross-examination 
over  defendant's  objection.  It  is  always 
proper  within  reasonable  limits  to  permit  a 
witness  to  be  cross-examined  as  to  his  busi- 
ness relations  with  the  party  for  whom  he 
testifies  as  a  witness.  Such  relation  when 
shown  may  have  a  material  bearing  upon  the 


weight  to  which  the  Jury  may  give  the  wit- 
nesses' testimony  as  a  whole.  The  evidence 
was  competent  and  proper  to  be  considered 
by  the  Jury  In  weighing  the  testimony. 

[7]  5.  The  plaintiff  testified,  among  other 
things,  to  her  trip  from  St  Paul  back  to 
Minneapolis.  The  court  overruled  defend- 
ant's objection  to  the  following  question  pro- 
pounded to  her,  viz.:  "Q.  Did  you  hear  the 
conversation  between  blm  (meaning  the  con- 
ductor of  the  train)  and  your  nurse.  Miss 
Hubbard,  wherein  Miss  Hubbard  said,  the 
railroad  company  will  have  to  pay  for  this 
damage,'  and  he  said,  l^o;  not  the  railroad 
company,'  that  'the  Pullman  Company  will 
have  to  pay  for  this  damage'  ?  (The  defend- 
ant objects  as  incompetent,  irrelevant  and 
immaterial;  objection  overmled;  defendant 
excepts.)  A.  Yes;  I  heard  that  conversa- 
tion." This  conversation  was  wholly  imma- 
terial to  any  issue  in  this  case.  The  con- 
ductor of  a  Northern  Pacific  train  could  not 
bind  the  Pullman  Company  by  this  admis- 
sion. The  Instructions  to  the  Jury,  however, 
made  It  clear  to  them  that  the  Pullman  Com- 
pany was  liable  for  damages  only  In  case 
that  the  jury  found  that  the  company  was 
guilty  of  negligence,  and  that  such  negligence 
was  the  sole  proximate  cause  of  the  injury. 
We  are  unable  to  understand  how  upon  the 
record  the  defendant  could  have  been  preju- 
diced by  this  evidence. 

6.  The  jury  found  generally  for  the  plain- 
tiff, and  also  answered  special  interrogato- 
ries submitted  to  it  by  the  court  It  Is  here 
urged  that  the  special  verdict  or  findings 
are  inconsistent  with  the  general  verdict 
and  that  the  court  erred  in  denying  defend- 
ant's motion  for  judgment  on  the  findings. 
These  assignments  may  be  considered  to- 
gether. By  answers  to  the  interrogatories 
the  Jury  found  the  following  facts,  via.:  (1) 
That  it  was  necessary  to  have  a  stretcher  or 
some  other  suitable  means  In  order  to  as- 
sist the  Plaintiff  at  Minneapolis.  (2)  At  the 
time  the  train  arrived  at  the  station  of 
Minneapolis,  there  were  no  friends  or  other 
persons  with  means  to  assist  the  plaintiff. 
(3)  The  plaintiff  informed  the  conductor  on 
the  trip  that  she  had  telegraphed  friends  to 
meet  and  assist  her.  (4)  She  endeavored  to 
provide  means  and  assistance  to  disembark 
before  her  arrival  at  Minneapolis.  (5)  The 
parties  notified  to  meet  and  assist  her  ap- 
peared at  the  station  in  time  to  assist  her. 
(6)  The  said  parties  so  notified  to  assist  her 
did  not  reach  the  train  upon  its  arrival  and 
offer  assistance,  but  did  so  before  the  train 
left  To  interrogatory  No.  6,  as  to  whether 
the  conductor  and  porter  of  the  defendant 
were  willing  to  assist  the  plaintiff  at  Mlnoe- 
apoUs  If  they  had  had  suitable  means  with 
which  to  do  so,  the  Jury  answered:  "We 
don't  know."  The  same  answer  was  given 
by  the  Jury  to  Interrogatory  No.  8,  as  to 
whether  the  plaintiff  would  have  been  car- 
ried past  the  station  if  proper  means  with 
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nrhich  to  assist  her  had  been  provided  at 
the  train  upon  Its  arrival  there. 

[I]  With  regard  to  the  answert)  so  returned 
l>y  the  Jury  to  interrogatories  numbered  6 
and  8  as  above  set  forth,  the  rule  we  think 
U  correctly  stated  by  defendant  in  its  brief 
as  follows:  "That  where  the  question  covers 
a  material  x>oint,  upon  which  evidence  exists, 
liDch  an  answer  as  'We  don't  know'  is  equiva- 
lent to  a  special  finding  in  favor  of  the  de- 
fmdant  npon  the  question."  Atchison,  etc., 
Ey.  Co.  V.  Bwarts,  5S  Kan.  235,  48  Pac.  953; 
i^lina  &  Cizal  v.  U.  P.  Ky.  Co.,  69  Kan. 
172,  76  Pac.  438;  Kan.  Pac.  Uy.  Co.  v.  Pea- 
xey,  34  Kan.  472,  8  Pac.  780;  Mechanics' 
liank  of  V.  V.  Barnes,  86  Mich.  632,  49  N. 
W.  475;  Flannery  v.  Railroad  Co.,  23  Mo. 
Awf.  120.  It  is  but  another  way  of  stating 
the  proposition  tliat  a  failure  of  proof  by 
him  upon  whom  the  burden  of  proof  rests 
must  accrue  to  the  benefit  of  h}m  who  nega- 
tives the  issue. 

[II  Assuming  the  rule  of  law  as  stated  to 
be  correct,  in  applying  It  here  the  question 
lirst  arises:  Did  these  Interrogatories  relate 
to  a  material  matter?  The  gravamen  of  the 
charge  was  the  teilure  of  the  Pullman  con- 
dnctor  and  porter,  employte  of  the  defend- 
ant, to  assiut  plaintift  from  the  train  when 
she  arrived  at  her  destination.  The  obliga- 
tions asstuned  by  their  principal  did  not 
«nd  Tintll  she  had  safely  disembarked  from 
tbe  car,  and  it  was  the  duty  of  the  com- 
pany, by  and  through  its  employte,  to  assist 
her  from  the  car  to  a  place  clear  of  trackage 
or  passing  trains,  or,  in  other  words,  to  the 
depot.  The  willingness  of  the  conductor 
and  porter  to  perform  that  duty  was  not 
sufficient.  They  did  not  do  so.  They  had 
knowledge  of  her  physical  infirmity,  and  it 
was  utterly  Immaterial  whether  tbe  con- 
ductor and  porter  were  willing  to  assist  the 
plaJntifl  or  not  It  was  their  duty  to  do  so 
unless  relieved  therefrom  by  the  act  and 
conduct  of  \he  plaintiff,  and  it  was  the  fail- 
ure to  perform  such  duty  that  constituted 
the  proximate  cause  of  the  injury  to  her 
health  and  resultant  damages  sustained 
thereby.  The  Pullman  conductor  and  porter 
were  charged  with  and  had  knowledge  of  her 
Illness  from  the  time  plaintiff  was  received 
on  tbe  car  as  a  passenger  at  Billings,  Mont, 
or  more  than  24  hours  before  she  reached 
her  destination,  and  that  she  would  require 
assistance  to  disembark  at  her  destination. 
Tbe  plaintiff  testified  that,  before  starting 
on  her  trip,  she  sent  a  telegram  to  her  friends 
in  Minneapolis  to  meet  her  upon  the  arrival 
of  tbe  train.  She  was  interrogated  on  direct 
examination,  and  answered  as  follows:  "Q. 
Now,  do  you  recollect  of  any.  arrangement 
having  been  made  for  your  reception  at 
Minneapolis  before  you  arrived  there,  any 
arrangement  through  the  conductor,  the  Pull- 
man conductor  there?  Were  you  present 
when  any  arrangements  were  made?  A. 
les;  be  was  in  the  drawing  room  all  of 
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the  time  that  the  arrangements  were  made, 
and  we  wanted  to  send  telegrams  to  our 
friends,  and  we  wanted  to  send  telegrams  to 
see  about  an  ambulance  being  there,  that 
an  ambulance  of  our  own  would  be  there  at 
our  own  request  And  we  wanted  to  pay 
for  the  telegrams,  and  he  said —  Q.  What 
did  he  say  about  that?  A.  He  said  he  would 
send  the  telegrams,  and,  when  we  offered  to 
pay  It,  he  said  the  company  would  pay  for 
It.  Q.  What  did  you  say  about  your  friends? 
Were  they  telegraphed  to  at  that  time?  A. 
No;  our  friends  were  not  telegraphed  to  at 
that  time.  He  said  he  would  Just  make  tbe 
arrangements  about  the  ambulance,  and  that 
would  be  sufficient  without  anybody  meet- 
ing us.  Q.  Without  anybody  meeting  you? 
A.  Yes;  without  anybody  meeting  us.  Be- 
cause we  were  not  sure  about  anybody  meet- 
ing us.  We  had  tel^raphed,  but  we  had  not 
received  any  reply.  Q.  Who  did  you  tele- 
graph  to  when  you  speak  of  telegraphing  to 
friends?  W«e  they  ladies?  A.  Yes,  sir. 
Q.  How  many?  A.  Two."  This  evidence 
was  corroborated  by  the  nurse  in  charge  of 
the  plaintiff,  who  further  testified  that,  after 
such  conversation,  the  conductor  informed 
her  that  the  arrangements  had  been  made, 
and  that  she  and  her  patient  need  not  worry 
about  it  any  further. 

[10]  The  effect  of  this  evidence  was  to 
make  the  conductor  her  agent  She,  and 
not  the  company,  was  acting  through  him  in 
the  matter  of  obtaining  an  ambulance;  nor 
could  be  bind  his  principal  in  the  matter  of 
telegraphing  to  her  friends,  for  such  tele- 
graphing Is  not  shown  to  have  been  within 
the  scope  of  his  agency  or  employment,  nor 
was  the  company  obligated  by  Its  contract 
as  a  carrier  to  furnish  an  ambulance,  or  to 
procure  her  friends  to  meet  her. 

[11]  This  evidence,  though  practically  un- 
disputed, does  not  even  tend  to  show  a  waiv- 
er by  the  plaintiff  of  the  primary  duty  of 
the  company  to  assist  her  out  of  and  from 
the  car  to  the  depot  at  her  destination.  We 
are  therefore  of  the  opinion  that  the  failure 
of  the  Jury  to  specifically  answer  these  ques- 
tions, and  even  though  such  failure  be  con- 
strued as  a  special  finding  In  favor  of  the 
defendant,  yet  it  would  not  defeat  the  re- 
covery for  the  failure  to  perform,  without 
her  l^ult,  a  duty  owing  to  her  by  the  com- 
pany was  shown,  and  It  is  Immaterial  wheth- 
er such  failure  be  one  of  omission  or  of 
commission. 

[12]  7.  When  the  train  arrived  at  Minne- 
apolis, it  stopped  for  five  minutes,  the  por- 
ter assisted  the  other  passengers  from  the 
car,  and  the  conductor  went  to  look  for  the 
friends  of  tbe  plaintiff  and  the  ambulance. 
He  found  neither,  but  procured  an  Invalid 
chair  at  the  depot  to  be  brought  by  the  de- 
pot porter  and  went  back  to  the  car.  In 
the  meantime  a  Great  Northern  passenger 
train  had  pulled  into  the  depot  on  a  track 
between  the  one  to  which  the  Pullman  car 
was  attached  and  tbe  gateway  of  the  depot 
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Tbe  invalid  cbair  was  carried  around  tlie 
end  of  that  train  a  further  distance,  and 
more  time  was  consumed  la  getting  it  to  tbe 
train  by  reason  of  sucb  obstruction.  Wben 
tbe  depot  porter  got  around  tbe  end  of  tbe 
Great  Nortbem  train  wltb  tbe  cbalr,  tbe 
train  to  which  tbe  Pullman  was  attached, 
having  made  its  usual  stop,  was  starting. 
Tbe  defendant  introduced  evidence  tending 
to  show  that  the  porter  of  tbe  Pullman  car 
then  pulled  the  bell  cord,  but  the  engineer 
failed  to  stop  the  train.  The  Jury  evidently 
did  not  attach  much  weight  to  this  testimo- 
ny, for  by  their  answer  to  the  fourth  inter- 
rogatory they  found  that  after  the  train 
started  neither  tbe  Pullman  conductor  nor 
the  porter  attempted  to  stop  the  train  by 
pulling  tbe  signal  cord  or  otherwise.  Inter- 
rogatory No.  14  was  as  follows:  "After 
plaintiff  got  on  the  train  at  Billings,  did  tbe 
conductor  of  tbe  Nortbem  Pacific  Railway 
Company's  train  have  knowledge  that  plain- 
tiff was  on  tbe  train  in  a  sick  and  helpless 
condition?"  To  this  question  tbe  Jury  an- 
swered "No."  Returning  to  question  No.  2, 
tbe  Jury  by  its  answer  found  that,  consid- 
ering the  condition  of  plaintUTs  health,  it 
was  necessary  to  have  a  stretcher  or  some 
other  suitable  means  in  order  to  assist  plain- 
tiff to  disembark  safely  and  without  danger 
to  her  health.  It  is  true  that  tbe  Pullman 
conductor  did  not  find  a  stretcher  at  tbe 
depot  in  Minneapolis,  but  an  invalid  cbalr 
was  produced.  No  effort  was  made  to  hold 
tbe  train  as  found  by  tbe  Jury  so  that  plain- 
tiff conld  safely  disembark,  nor,  as  the  Jury 
found,  was  the  conductor  of  the  train  noti- 
fied of  plaintiff's  predicament  Had  be  been 
so  notified,  we  think  upon  principles  of  hu- 
manity be  would  have  delayed  tbe  train 
tliree  or  four  minutes,  and  tbe  Jury  fouud 
that  would  have  been  sufficient,  by  their  an- 
swer to  interrogatory  No.  17,  to  have  en- 
abled tbe  porter  to  have  carried  her  out  of 
tbe  car  and  deposited  ber  in  the  invalid 
chair.  The  failure  to  so  inform  the  con- 
ductor of  plaintiff's  condition  and  tbe  ne- 
cessity of  assisting  her  to  disembark  was  ev- 
idence of  negligence  for  which  tbe  compa- 
ny was  liable.  We  see  no  conflict  in  the 
special  findings  and  the  general  verdict,  or 
inconsistency  In  tbe  findings  themselves. 
Tbe  trial  court  did  not  err  in  overruling  de- 
fendant's motion  for  a  new  trial  on  this 
ground,  nor  In  denying  defendant's  motion 
for  Judgment  on  the  special  findings. 

[1 3]  8.  It  is  assigned  as  error  that  tbe  ver- 
dict and  special  findings  are  not  supported 
by  tbe  evidence.  We  are  of  tbe  opinion 
that  this  assignment  cannot  be  sustained, 
and  that  tbe  discussion  of  tbe  other  ques- 
tions sufficiently  disclose  our  reasons  there- 
for without  going  specifically  or  more  fully 
into  this  question. 

[14]  9.  The  defendant  alleged  misconduct 
on  the  part  of  tbe  Jury  in  tbe  method  of  ar- 
riving at  the  amount  of  their  verdict,  and 
relies  upon  tbe  affidavits  of  E.  H.  Campbell 


and  J.  F.  Mills,  two  of  the  Jurors,  in  sup- 
port of  its  contention,  and  who  deposed  tliat 
"It  was  agreed  among  tbe  Jurors  that  eacb. 
Juryman  should  set  down  tbe  amount  of 
plaintiff's  recovery,  and  that  the  amounts  so 
set  down  by  the  respective  Jurors  should  be 
added  together  and  tbe  sum  divided  by 
twelve,  and  tbe  result  or  quotient  should  rep- 
resent tbe  amount  of  plaintiff's  recovery  lii 
said  cause,"  and  that,  acting  in  pursuance  of 
this  agreement,  tbe  said  Jurors  set  down  the 
amounts  they  respectively  found  for  plain- 
tiff, and  then  added  these  respective  amounts 
together,  and  divided  the  sum  by  12,  and 
tbe  result  or  quotient  was  thereafter  voted 
as  the  amount  of  plaintiff's  recovery,  and  so 
found  by  their  verdict  No  counter  affidavits 
were  filed.  Tbe  question  as  to  whether  or 
not  the  verdict  was  a  quotient  verdict,  and, 
if  so,  whether  a  new  trial  should  be  granted 
for  that  reaspn,  la  not  properly  presented  by 
this  record.  We  have  no  statute  like  that 
of  California  and  some  other  states  (Dixon 
V.  Pluns,  98  Cal.  384,  33  Pac.  268,  20  L.  R. 
A.  698,  36  Am.  St  Rep.  181),  permitting  mis- 
conduct of  a  Jury  to  be  shown  by  a  Juror's 
affidavit  In  Colorado  a  statute  provided 
that  certain  mlsconduet  of  Jurors  may  be 
shown  by  their  affidavits,  and  in  Pavmee 
Ditch,  etc.,  Co.  T.  Adams,  1  Colo.  App.  250, 
252,  28  Pac.  662,  663,  in  discussing  tlie  ques- 
tion, tbe  court  say:  "The  difficulties  which 
Juries  experience  in  arriving  at  a  conclusion 
in  cases  where  tbe  damages  to  be  assessed 
are  unliquidated,  and  to  be  measured  by 
what  may  be  gathered  from  tlie  varying 
opinions  of  witnesses,  have  led  tbe  courts  to 
permit  these  verdicts  to  stand  whenever  the 
proof  has  satisfied  them  tliat  tbe  finding 
has  subsequently  been  voted  on  and  accepted 
by  tbe  Jury  as  tbe  legitimate  expression  of 
their  deliberations.  In  most  cases  very  Ut- 
ile proof  in  this  direction  has  been  requir- 
ed." This  seems  to  be  the  general  rule,  and 
was  reaffirmed  and  applied  by  the  Supreme 
Court  of  that  state  in  Greeley  Irr.  Co.  v. 
Von  Trotha,  48  Colo.  12,  108  Pac.  985,  989. 
In  tbe  case  here  it  appears  by  the  affidavits 
that  tbe  result  or  quotient  after  having  be^u 
found  was  voted  on  by  tbe  Jurors  and  rati- 
fied as  tbe  amount  of  plaintiff's  recovery  and 
so  returned  by  their  verdict.  But  as  we 
have  no  statute  like  the  one  above  referred 
to,  it  is  unnecessary  to  determine  what  the 
correct  rule  In  sucb  case  would  be.  It  was 
expressly  held  by  this  court  in  Bunce  v. 
McMabon,  6  Wyo.  24,  41,  42  Pac.  23,  that 
the  affidavit  of  Jurors  cannot  l>e  received  to 
impeach  tbeir  verdict  It  was  in  effect,  so 
held  in  Gustavenson  v.  State,  10  Wyo.  300, 
68  Pac.  1006..  That  being  tbe  settled  rule  in 
this  state,  tbe  affidavit  of  tbe  Jurors  relied 
upon  by  the  defendant  could  not  be  received 
and  considered  by  tbe  trial  court  to  impeach 
their  verdict  on  tbe  ground  of  tbeir  miscon- 
duct. They  were  not  competent  proof  of  the 
facts  therein  deposed  to,  and  the  court  prop- 
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erly  refused  to  grant  a  new  trial  upon  this 
ground. 

[IS]  10.  There  are  several  assignments  of 
error  predicated  upon  the  alleged  misconduct 
of  plaintiff's  counsel. 

First  After  tbe  evidence  was  all  given  and 
the  case  closed,  and  the  court  was  about  to 
Instruct  the  Jury,  the  plaintiff's  counsel 
brought  into  court  two  suit  cases,  one  a 
black  leather  suit  case,  and  the  other  a 
light  red  suit  ease,  and  exhibited  them  to 
the  Jury,  and  stated  In  the  presence  and 
hearing  of  the  Jury  that  said  suit  cases  were 
the  suit  cases  referred  to  in  plaintiff's  tes- 
timony in  said  case.  Upon  exception  being 
taken  to  such  alleged  misconduct,  it  Is  re- 
cited in  the  bin  as  follows:  "By  Mr.  Stotts: 
The  plaintiff  states  in  reply,  to  what  has 
been  noted  above  that  when  we  closed  the 
proceedings  in  this  case  last  Saturday  eve- 
ning, and  while  the  court  was  in  session  and 
the  Jury  Impaneled  and  sitting  In  the  box. 
and  while  one  of  the  witnesses  for  plaintiff 
was  being  examined,  counsel  for  the  plaintiff 
stated  to  the  attorney  for  the  defendant  that 
be  would  produce  the  suit  cases  so  that  the 
(Hilor  of  them  might  be  known,  and  that 
connsel  for  the  defendant  requested  that 
that  be  doce.  And  for  that  reason,  and  that 
reason  only,  they  were  produced  In  court  at 
this  time.  And,  before  the  court  entered  up- 
on the  instructions  to  the  jury  In  this  case, 
counsel  for  plaintiff  offered  to  prove  by  plain- 
tiff that  these  were  the  suit  cases  referred 
to.  By  Mr.  Kutcher:  Counsel  for  defendant 
stUl  excepts  to  the  misconduct  of  counsel 
aforesaid,  and  further  excepts  to  the  mis- 
conduct of  counsel  in  the  statement  made  at 
this  time.  By  the  Court:  The  suit  cases 
are  not  in  evidence,  and  wUl  not  be  consid- 
ered by  the  jury." 

Second.  During  the  opening  argument  of 
plaintiff's  argument  to  the  jury  he  used  the 
following  language:  "Why  do  we  enter — 
why  do  we  enter — gentlemen,  a  sleeping  car, 
and  pay  those  exorbitant  prices,  if  it  Is  not 
that  we  will  be  treated  fairly  and  a  little 
better?"  Whereupon  the  defendant's  coun- 
sel at  the  time  excepted  to  said  language,  as 
follows:  "Defendant  excepts  to  the  remarks 
of  counsel  In  stating  that  people  are  com- 
pelled to  pay  exorbitant  prices  for  this  serv- 
ice." PlaintlfTs  counsel  then  said:  "Well, 
they  are,  and  they  have  been  compelled  by 
the  railway  commission  in  some  states  to 
reduce  their  rates."  To  which  last  remark 
exception  was  reserved  and  the  court  refused 
upon  request  to  Instruct  the  Jury  to  disre- 
gard It. 

Third.  During  his  opening  address,  the 
plaintiff's  counsel  used  the  following  lan- 
guage to  which  exception  was  taken,  and  also 
to  the  refusal  of  the  court  upon  request  to 
instruct  the  jury  to  disregard  the  same,  viz.: 
"It  is  for  yon,  gentlemen,  to  judge — ^It  is  for 
yon,  gentlemen,  to  judge,  whether  those  (re- 
ferring  to  plaintiff  and  the   witness   Miss 


Hubbard)  are  committing  perjury,  or  wheth- 
er he  Is  (referring  to  defendant's  conductor). 
He  has  got  to  hold  bis  job." 

Fourth.  During  the  closing  argument  plain- 
tiff's counsel  used  the  following  language 
to  the  jury,  viz.:  "Charley  says  we  are  not 
entitled  to  anything.  We  will  get  some- 
thing out  of  that  bloated  corporation  with 
Its  millions,  we  will  get  something  out  of 
It."  This  language  was  excepted  to,  and 
the  court  was  requested  to  Instruct  the  jury 
to  disregard  It  The  court  then  stated  as 
follows:  "The  jury  will  decide  the  case  on 
the  evidence,  and  not  on  the  remarks  of 
counsel."  The  bill  of  exceptions  recites  that 
"to  the  omission  of  the  court  to  instruct  the 
jury  to  disregard  such  remarks  and  to  re- 
strain counsel  in  the  use  of  such  language 
the  defendant  duly  excepted." 

Fifth.  During  the  closing  argument  conn- 
sel for  plaintiff  used  the  following  language: 
"They  [referring  to  the  defendant]  have  the 
right  to  go  over  your  land.  They  can  move 
your  bouse  out  of  their  way,  and  do  it,  of 
course,  by  paying  the  damages.  They  have 
their  rights.  They  don't  care  for  the  peo- 
ple. They  go  where  they  want  to."  Objec- 
tion was  made  and  exception  taken  to  these 
remarks,  and  the  court  was  requested  to  in- 
struct the  jury  to  disregard  them,  where- 
upon the  court  stated:  "The  jury  shall  not 
take  into  consideration  anything  outside  of 
the  evidence  In  this  case."  It  is  also  re- 
cited in  the  bill  that  "to  the  omission  of  the 
court  to  restrain  counsel  In  the  use  of  such 
language  the  defendant  duly  excepted." 

Sixth.  Referring  to  the  special  interroga- 
tions which  were  submitted  to  the  jury, 
counsel  said  in  his  closing  remarks  to  the 
jury:  "And  It  would  be  well  for  you  to  go 
over  the  Instructions  of  .the  court  thoroughly, 
and  then  study  these  questions  thoroughly, 
because  they  catch."  Objection  was  made 
and  exception  taken  to  this  language.  The 
court  made  no  ruling  or  statement  to  the 
jury  In  respect  thereto,  and  to  Its  refusal  so 
to  do  or  to  restrain  counsel  and  Instruct  the 
jury  to  disregard  such  remarks  an  exception 
was  reserved. 

Without  discussing  at  length  the  first  al- 
leged misconduct  of  plaintiff's  counsel  in 
bringing  th?  valises  Into  the  courtroom  and 
giving  his  reasons  for  so  doing  in  the  pres- 
ence of  the  jury,  we  are  of  the  opinion  that 
he  had  a  right  to  have  his  reasons  for  bring- 
ing them  there  made  a  matter  of  record  In 
answer  to  defendant's  objection,  and  to  show 
that  he  Intended  no  misconduct  They  were 
brought  into  the  courtroom  with  the  assent 
and  at  the  request  of  the  defendant's  attor- 
ney so  that  the  color  might  be  known,  and  in 
that  state  of  the  record  the  defendant  Is  not 
in  a  position  to  urge  prejudicial  misconduct 
In  producing  them  for  Inspection,  or  In  the 
offer  to  prove  that  they  were  the  same  va- 
lises referred  to  in  the  evidence  of  a  former 
witness.    Furthermore,  the  court  said  In  the 
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presence  of  the  jury  that  the  suit  cases  were 
not  In  evidence,  and  would  not  be  considered 
by  tbem.  We  are  of  the  opinion  that  the 
prejudice,  if  any,  which  might  have  arisen 
from  bringing  the  suit  cases  into  court,  was 
removed  by  the  court's  direction  to  the  Jury. 
The  abuse  of  the  right  of  argument  by  coun- 
sel to  the  Jury  has  been  the  subject  of  much 
litigation.  It  is  said  at  section  958,  Thomp. 
on  Trials  ^d  Ed.),  that  "all  courts  agree  that 
it  is  the  duty  of  the  presiding  Judge,  either 
of  his  own  motion,  or  upon  the  request  of 
the  opposing  party,  or  his  counsel,  to  Inter- 
pose and  check  the  party  or  his  counsel  in 
an  improper  or  prejudicial  line  of  argu- 
ment" If  the  court  when  requested  falls  or 
refuses  to  interfere  and  administer  the  prop- 
er rebuke  or  correction,  then  such  failure  or 
refusal  may  be  made  the  ground  for  a  new 
trial. 

[16]  The  question  as  to  whether  the  coun- 
sel should  be  so  checked  and  cautioned  is 
one  resting  largely  in  the  sound  discretion  of 
the  trial  court  (section  958,  Thomp.  on 
Trials);  and,  unless  it  aflSrmatirely  appears 
from  the  record  that  there  has  been  an  abuse 
of  discretion  in  that  respect,  this  court  would 
not  be  justified  in  awarding  a  new  trial, 

[17]  It  will  be  observed  with  reference  to 
the  remarks  objected  to  under  the  fourth 
ground  of  complaint  that;  the  court  said: 
"The  jury  will  decide  the  case  on  the  evi- 
dence and  not  on  the  remarks  of  counsel." 
And  in  response  to  the  objection  to  the  lan- 
guage objected  to  under  the  fifth  ground  of 
complaint  the  court  again  said  to  the  jury  as 
follows:  "The  Jury  shall  not  take  into  con- 
sideration anything  outside  of  the  evidence 
in  this  case."  The  efTect  ot  this  language 
we  think  was  to  convey  to  the  minds  of  the 
jury  that  they  were  limited  In  considering 
the  case  and  arriving  at  their  verdict  to  the 
evidence  and  to  exclude  the  remarks  object- 
,  ed  to.  The  Jury  was  also  told  in  the  charge 
that  it  should  decide  the  issues  alone  upon 
the  law  as  given  by  the  court  and  the  facts 
proven  upon  the  trial. 

The  second  alleged  ground  of  complaint  we 
think  is  without  merit  The  counsel  for 
plaintiff  certainly  had  a  right  to  comment 
on  the  reason  for  the  payment  for  Pullman 
car  accommodations.  That  the  price  exacted 
for  the  same  was  denounced  as  exorbitant 
was  not  prejudicial.  It  was  the  expression 
of  an  opinion,  and  grew  out  of  the  evidence 
as  to  the  treatment  of  plaintiff  as  a  paid  pas- 
senger. We  think  it  was  within  the  legiti- 
mate scope  of  argument  and  that  the  objec- 
tion was .  without  merit,  and  would  in  the 
heat  of  argument  have  a  tendency  to  draw 
forth  the  further  remark  in  answer  thereto 
to  which  objection  was  made  and  exception 
taken. 

The  third  alleged  ground  of  complaint  is 
likewise  without  merit  The  remarks  were 
with  reference  to  a  conflict  of  the  evidence 
given  by  two  witnesses,  and  which  of  them 
the  Jury  would  I>eUeve.    WhUe  the  language 


might  have  been  couched  In  softer  terms  and 
the  same  meaning  conveyed,  yet  we  do  not 
think  the  language  exceeded  the  rights  of 
argument. 

[1 1]  The  comment  upon  the  interrogatories 
was  not  prejudicial.  As  shown  by  the  record, 
they  were  submitted  to  the  court  in  part  by 
each  of  the  parties  through  and  by  their  re- 
spective attorneys,  and  by  the  court  submit- 
ted to  the  Jury.  It  is  a  well-known  fact  timt 
attorneys  in  their  zeal  to  win  a  case  often 
draw  up  such  questions  so  skillfully  that 
jurors  without  the  perception  or  skilled  mind 
of  the  attorney  are  unaware  of  the  impor- 
tance of  exercising  great  care  in  answering 
the  questions  without  caution  as  to  the  effect 
of  the  answer  returned  to  each.  This  is  a 
legitimate  subject  of  comment  to  the  jury 
based  upon  the  evidence  and  the  theory  de- 
ducible  therefrom.  We  do  not  think  as  here 
contended  tttat  the  comment  complained  of 
was  to  the  effect  that  the  Jury  should  an- 
swer the  questions  so  as  to  harmonize  with 
the  general  verdict  regardless  of  the  evi- 
dence, but  to  so  answer  the  questions  upon 
the  evidence  that  there  should  be  no  conflict 
In  effect  counsel  told  the  Jury  to  carefully 
read  the  instructions  given  by  the  court  and 
then  study  the  questions  carefully.  We  can- 
not believe  that  the  words  "because  they 
catch"  were  intended  as  a  reflection  upon 
the  court  It  does  not  so  afilrmatlvely  ap- 
pear, but  rather  as  a  method  of  arousing  la 
the  minds  of  the  Jury  the  necessity  for  that 
degree  of  care  which  might  preserve  their 
verdict 

It  may  be  said  generally  as  to  misconduct 
of  counsel  such  as  here  complained  of  that 
they  are  questions  which  must  be  preserved 
by  exception  and  motion  for  new  trial  In 
the  court  wherein  the  alleged  misconduct  oc- 
curred. It  was  so  done  in  this  case,  but  the 
Judge  who  presided  at  the  trial,  having  bad 
the  parties  before  him,  was  better  able  to 
say  whether  the  party  complaining  was  prej- 
udiced or  not  The  conclusion  reached  by 
him  In  denying  a  motion  for  a  new  trial  was 
based  in  part  at  least  on  his  personal  ob- 
servation. At  the  time  of  the  alleged  mis- 
conduct he  told  the  jury  not  to  consider 
anything  outside  of  the  evidence,  and  to  de- 
cide the  case  upon  the  evidence,  and  not  on 
the  remarks  of  the  counsel.  This  we  think 
was  not  only  specific,  but  general,  in  its  ap- 
plication, and  it  does  not  appear  that  the 
counsel  persisted  In  repeating  or  enlarging 
upon  any  speciflc  remarks  or  continued  any 
line  of  argument  after  objection  except  as  to 
the  exorbitant  charges  of  the  Pullman  Com- 
pany which  as  we  hare  already  stated  was 
in  response  to  an  objection  which  was  un- 
necessary and  without  merit 

[II]  11.  The  court  said  to  the  Jury  in  its 
charge:  "It  is  not  denied  that  the  plaintiff 
did  suffer  inconvenience,  distress,  anguish  of 
mind,  pain,  delay,  and  exx)ense  by  being  car- 
ried past  her  destination,  but  before  yon 
can  render  a  verdict  In  her  favor,  you  must 
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flod  that  these  matters  are  directly  attributa- 
ble to  some  neglect  or  wrongf  nl  act  on  the 
part  of  the  defendant  company,  its  agents, 
or  employes."  This  instruction  was  based 
upon  the  evidence,  and  not  on  the  Issues  as 
made  by  the  pleadings,  for  in  an  earlier  part 
of  the  instructions  the  jury  were  told  what 
the  Issues  were  as  made  by  the  pleadings. 
The  plaintilTs  evidence  showed  that  she  did 
suffer  inconvenience,  distress,  anguish  of 
mind,  pain,  delay^  and  expense  by  being  car- 
ried beyond  her  destination.  As  opposed  to 
this  evidence,  John  Davis,  witness  for  de- 
fendant, testified  that  she  was  in  good  spir- 
its, and  even  joked  about  riding  in  a  baggage 
ear  on  her  return  trip  from  St  Paul  to  Min- 
neapolis. Assuming  that  she  did  so  Joke, 
that  fact  of  Itself  did  not  negative  inconven- 
ience, delay,  and  expense  by  reason  of  being 
carried  past  her  destination,  and  as  to  dis- 
tress, ongnlsh  of  mind,  and  pain  the  negation 
by  Davis'  testimony  was  so  slight  that  In  our 
judgment  it  would  not  warrant  this  court  in 
holding  the  above  statement  of  the  court  to 
be  erroneous  and  prejudicial.  We  have  ex- 
amined the  entire  charge,  and  think  it  fair- 
ly stated  the  law  of  the  case  to  the  jury. 
We  perceive  no  prejudicial  error.  The  Judg- 
ment will  be  affirmed. 
Affirmed. 

BESARD,  a  J.,  and  POTTER,  J.,  concur. 


(tl  Vtah,  IM) 

PLEASANT  GROVE  CITr  ▼.  LINDSAT. 
(Supreme  Court  of  Utah.    April  11,  1912.    On 

Application  for  Rehearing,  June  10,  1012.) 

L  iKTOXICATINa   LiquoBS    (f  11*)— Rboula- 

TioN— Ordinances. 

Laws  1911,  c.  100,  |  68,  providing  that 
Botbing  therein  shall  prevent  any  city  from  en- 
acting restrictions  upon  the  traffic  In  intoxi- 
cating liquors  in  addition  to,  but  not  in  conflict 
with,  the  provisions  of  the  act,  applies  to  fu- 
ture enactments  only,  and  does  not  operate  to 
keep  alive  existing  ordinances  not  in  conffict 
with  the  act. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  f  13;   Dec.  Dig.  |  ll.»] 

2.  Intoxicating  Liouobs  (i  11*)— Reoula- 
KON— Repeal  of  Obdinances— "TBArpic." 
Laws  1011,  c.  106,  comprehensively  regu- 
lating the  liquor  traffic,  repealed  by  implication 
all  municipal  ordinances  relating  to  the  sale  of 
intoxicating  liquors  existing  on  May  9,  1911, 
when  it  went  into  effect,  regardless  whether 
the  municipality  was  "wet"  or  "dry"  territory; 
the  word  traffic"  as  used  in  the  statute  ap- 
plying to  illegal  as  well  as  legal  sales. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  13;  Dec.  Dig.  |  11.* 

For  other  definitions,  see  Words  and  Phras- 
es, ToL  8,  pp.  7055-7056.] 

8.  InTOXICATINO    LlQlTOBS    (|   0*)— LiaistA- 

TIVE  CONTROI.. 

The  Legislature  has  power  to  regulate  or 
prohibit  the  liquor  traffic  in  municipalities  and 
to  take  control  of  such  traffic  away  from  mu- 
nicipalities. 

[Ed.  Note.— For  other  cases,  see  Intoxicatinc 
Liquors,  Cent  Dig.  |  4;   Dec  Dig.  |  6.*] 


4.  INTOXICATINO      LiQUOBS      (|      II*)— ORDI- 
NANCE —  Pbosecution  —  Refeai.   or   Obdi- 

NANCE. 

Where  a  municipal  ordinance  relating  t» 
the  liquor  traffic  was  repealed  by  statute  pend> 
ing  an  appeal  from  a  conviction  for  Its  viola- 
tion, the  prosecution  was  thereby  terminated 
and  the  defendant  was  entitled  to  a  dismissal. 
(Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  13;   Dec.  Dig.  {  11.*] 

5.  Cbiminai.  Law  (I  15*)— Refbai.  or  Obdi- 
NANCE— Pending  Pbosecution. 

Comp.  Laws  1007,  {  2402,  providing  that 
the  repeal  of  a  statute  will  not  affect  any  ac- 
tion or  proceeding  commenced  under  or  by  vir- 
tue of  the  statute  repealed,  has  no  application 
to  municipal  ordinances  or  any  proceedings  in- 
stituted under  them. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1.  10-20;  Dec.  Dig.  |  16.*] 

Stranp,  J.,  dissenting. 

Appeal  from  District  Court,  Utah  COnnty; 
J.  E.  Booth,  Judge. 

Joseph  Lindsay  was  convicted  of  selling 
intoxicating  liquors  In  violation  of  city  or- 
dinance, and  he  appeals.  Reversed  and  re- 
manded, with  directions  to  dismiss. 

M.  E.  Wilson,  of  Salt  Lake,  for  appellant 
A.  E.  Moreton,  of  Salt  Lake,  for  respondent. 

FRICK,  C.  J.  Appellant,  on  the  13th  day 
of  April,  1011,  was  charged  with  having  vio- 
lated the  provisions  of  a  certain  ordinance 
of  Pleasant  Grove  City,  Utah  county,  Utah, 
passed  and  in  force  after  October  4,  1009. 
In  the  complaint  it  is  charged  that  the  of- 
fense was  committed  on  April  3,  1911,  and, 
upon  a  trial  in  the  Justice  court  in  and  for 
said  dty,  appellant  was  convicted  and  sen- 
tenced under  said  ordinance.  He  appealed 
to  the  district  court  of  Utah  county,  where 
he  was  again  convicted  and  sentenced. 

The  ordinance  in  question,  so  far  as  ma-> 
terial  here,  reads  as  follows:  "It  shall  be 
unlawful  for  any  person  to  manufacture, 
sell,  give  away,  barter,  deal  out,  or  other- 
wise dispose  of  any  malt,  spirituous,  vinous, 
fermented  or  other  Intoxicating  liquors  with- 
in the  limits  of  Pleasant  Grove  City.  Any 
person  who  shall  violate  any  of  the  provi- 
sions  of  this  ordinance  *  *  •  npon  con* 
viction  thereof  shall  be  punished  by  a  fine 
of  not  less  than  fifty  aor  more  than  one  hun- 
dred dollars,  or  by  imprisonment  In  the  city 
Jail  for  no  more  than  one  hundred  days  or 
by  both  fine  and  imprisonment." 

The  district  court  in  effect  instructed  the 
Jury  that  said  ordinance  was  valid  and  in 
full  force  and  effect  Appellant  excepted  to 
said  charge  and  appeals  to  this  court  upon 
the  sole  ground  that  said  ordinance,  at  the 
time  of  the  trial  In  the  district  court,  was 
not  a  valid  and  enforceable  ordinance.  The 
Invalidity  of  the  ordinance  is  urged  upon 
various  grounds,  but,  for  reasons  unneces- 
sary to  be  stated,  we  shall  consider  only  one 
ground,  namely,  that,  when  this  case  was 
tried  In  the  district  court,  said  ordinance 
had  been  repealed  by  chapter  106,  p.  152, 
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Iaws  of  Utah  1911,  which  went  Into  effect 
May  9,  1911,  and  has  been  In  effect  through- 
oat  this  state  ever  since.  Chapter  106  afore- 
said Is  a  very  comprehensive  and  most 
sweeping  regulation  of  the  manufacture, 
sjile,  barter,  giving  away,  or  otherwise  deal- 
i|ig  In  or  disposing  of  intoxicating  liquors 
within  the  state  of  Utah.  The  act  authoriz- 
es that  the  traffic  may  be  licensed  in  the  ci- 
ties and  Incorporated  towns  of  this  state 
until  the  qualified  electors  thereof,  as  pro- 
vided in  the  act,  shall  direct  otherwise;  and, 
In  all  other  places  outside  of  the  cities  and 
towns  aforesaid,  the  traffic  In  Intoxicating 
liquors  is  absolutely  prohibited  unless  the 
qualified  electors  shall  authorize  the  traflSc 
under  the  terms  and  conditions  imposed  by 
the  act.  Every  dty  and  incorporated  town, 
and  every  county  district  outside  of  any 
city  or  town,  Is,  for  the  purpose  of  holding 
elections  under  the  act,  made  a  voting  unit 
within  which  a  majority  of  the  qualified 
electors  voting  at  any  election  may  deter- 
mine the  status  of  such  city,  town,  or  coun- 
ty district  with  regard  to  whether  liquors 
sliall  be  sold  therein  or  not.  The  act  pro- 
vides for  search  and  seizure,  and  also  pro- 
vides in  what  manner  and  by  what  courts 
or  tribunals  licenses  shall  be  Issued,  and 
fixes  the  -  qualifications  of  the  persons  to 
V^hom  they  may  be  granted.  It  also  provides 
the  penalties  for  violations  of  auy  of  the 
provisions  of  the  act,  and  expressly  provides 
that,, in  all  cases  upon  a  second  conviction, 
the  penalty  must  be  increased,  and  certain 
other  consequences  must  also  be  Imposed  by 
the  court  wherein  conviction  is  bad.  The 
validity  of  chapter  106  Is  not  assailed  nor 
questioned,  and,  for  the  purposes  of  this  de- 
cision, we  shall  assume  that  the  ordinance 
in  question  was  duly  passed  and  published 
as  required  by  law.  The  only  questions  that 
we  shall  consider,  therefore,  are:  (1)  Was 
obapter  106  in  force  and  effect  when  appel- 
lant was  tried  and  convicted  in  the  district 
<!ourt ;  and  (2)  if  so,  did  said  chapter  by  Im- 
plication repeal  the  ordinance  In  question? 
•  Section  25  of  article  6  of  the  Constitution 
Of  this  state,  so  far  as  material  here,  pro- 
vides :  "All  acts  shall  be  officially  published, 
and  no  act  shall  take  effect  until  so  publish- 
ed, nor  until  sixty  days  after  the  adjourn- 
ment of  the  session  at  which  It  was  passed." 
The  Secretary  of  State  certifies  under  his 
hand  and  the  great  seal  of  the  state  of  Utah 
that  chapter  106  was  officially  published  on 
April  20,  1911,  and  that  the  session  of  the 
Legislature  at  which  the  act  was  passed  ad- 
journed without  date  on  March  9,  1911. 
Under  the  constitutional  provision,  the  act, 
therefore,  went  Into  effect,  unless  otherwise 
provided  therein,  60  days  after  March  9, 
i911.  By  referring  to  the  act  itself,  it  is 
disclosed  that  all  other  provisions  with  re- 
gard to  the  regulation  of  the  liquor  traffic 
t)assed  prior  thereto  and  jn  force  in  this 
state  are  expressly  repealed  thereby.     Nor 


Is  there  any  saving  clause  In  the  act  what- 
ever with  regard  to  pending  actions,  or  that 
prosecutions  may  be  continued  and  penal- 
ties imposed  except  as  in  the  act  provided. 

11]  All  that  is  found  in  the  act  in  that  re- 
gard is  found  in  section  68  thereof,  which 
reads:  "Nothing  in  this  act  contained  shall 
prevent  or  pmhibit  any  dty  council,  board 
of  trustees  or  board  of  county  commission- 
ers from  enacting  restrictions  upon  and  reg- 
ulations of  the  traffic  In  Intoxicating  liquors 
in  adiition  to  but  not  in  conflict  with  the 
provitions  of  thit  act."  (Italics  ours.)  A 
careful  reading  of  this  section  shows  that 
the  Legislature  had  reference  only  to  future 
enactments,  and  not  to  existing  ordinances 
or  past  acts.  The  language  of  the  act  Is 
that  the  authorities  referred  to  therein  shall 
not  be  prohibited  from  "enacting  restric- 
tions." This  has  reference  to  future  enact- 
ments only.  If  the  Legislature  had  intend- 
ed to  recognize  existing  ordinances  or  past 
acts,  it  could  easily  have  indicated  that  In- 
tention by  the  use  of  proper  language  in  the 
very  section  we  have  quoted.  Not  having 
done  so,  and,  further,  by  clearly  indicating 
by  the  language  used  that  it  was  the  inten- 
tion to  authorize  only  future  enactments  up- 
on the  subject,  we  are  not  authorized  to  in- 
terfere with  the  Intention  of  the  Legislature 
when  such  intention  Is  once  ascertained. 

[2]  The  act  also  contains  conditions  which 
require  elections  to  be  held  In  the  cities, 
towns,  and  county  districts  outside  of  such 
cities  and  towns  In  the  counties  at  large  to 
determine  whether  the  traffic  in  intoxicating 
liquors  shall  be  regulated  by  licensing  the 
same  or  whether  It  shall  be  entirely  prohib- 
ited. It  is  therefore  provided  that  all  li- 
censes which  were  granted  under  the  existing 
law,  which,  by  their  terms,  shall  be  In  force 
on  the  1st  ^y  of  October  following  such 
election,  shall  terminate  on  that  day,  and 
that  the  unearned  portion  of  the  license  mon- 
ey shall  be  refunded  to  the  licensees,  and 
their  right  to  sell  Intoxicating  liquors  shall 
thereupon  cease  under  the  old  law.  Th^ 
act  also  provides  that  elections  may  be  held 
In  any  voting  unit  where  authority  to  sell 
liquor  exists,  and.  If  a  majority  of  the  qual- 
ified electors  of  such  voting  unit  vote 
"against  sale,"  the  traffic  In  intoxicating  liq- 
uors in  said  unit  must  cease  on  the  30tb 
day  of  September  following  such  election. 
The  act  provides  that  all  elections  held  un- 
der It  must  be  held  In  the  month  of  June  In 
the  year  In  which  they  are  held.  Such  elec- 
tions may  be  held  once  in  two  years  In  any 
voting  unit  whenever  a  certain  per  cent,  of 
the  qualified  electors  thereof  petition  the  au- 
thorities to  call  an  election  to  determine  the 
question  of  whether  intoxicating  liquors 
shall  or  shall  not  be  sold  within  the  voting 
unit  aforesaid.  It  is  apparent,  therefore, 
that  the  right  to  sell  may  be  terminated  In 
any  voting  unit  at  any  election,  and  thus  the 
act  makes  provisions  that  those  who  are  en- 
gaged In  the  traffic  may  have  sometime  aft- 
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«r  the  election  to  adjust  tbeir  business  so 
as  to  comply  with  the  law. 

Let  08  assume  that  In  Pleasant  Grove 
City  the  sale  of  intoxicating  liquors  was  pro- 
hibited, as  appears  from  the  ordinance  In 
question,  and  that  the  electors  in  that  city 
at  an  election  held  In  June,  1911,  voted  to 
continue  that  policy  in  force,  and  that  In 
,  June,  1913,  those  same  electors  shall  again 
vote,  and  In  doing  so  shall  change  the  pol- 
icy from  that  of  "against  sale"  to  "for  sale," 
will  ^ny  one  seriously  contend  that,  under 
such  circumstances,  the  provisions  of  the 
act  were  not  in  force  in  said  city  until  the 
policy  was  changed  as  aforesaid?  It  must 
not  be  assumed  that  it  Is  the  result  of  the 
elections  which  are  provided  for  in  the  act 
that  pnts  the  provisions  of  the  act  as  a 
whole  in  force  or  effect  The  only  effect  the 
elections  have,  where  a  change  Is  made 
thereby,  Is  that  the  provisions  of  the  act 
which  are  especially  Intended  to  meet  such 
changes  then  become  effective  In  accordance 
with  the  changed  conditions  produced  by 
the  elections.  The  act  as  a  law  Is,  however, 
in  force  In  any  city  or  town  in  any  event 
The  mere  fact  that  chapter  106  provides  for 
changes  in  certain  cities  or  towns,  and  that, 
in  case  src'^  changes  take  place.  It  is  stat- 
ed or  repeated  in  the  act  Itself  that  the  pro- 
visions thereof  shall  be  In  full  force  and 
effect  after  such  changes  take  effect,  does 
not  prevent  the  act  from  having  become  ef- 
fective before  such  changes  were  made.  In- 
deed, the  whole  purport  of  the  language  of 
the  act  Is  to  the  contrary. 

[3]  Nor  can  there  be  any  doubt  that  the 
Legislature  had  full  power  to  take  the  mat- 
ter of  regulating  or  prohibiting  the  liquor 
traffic  from  the  control  of  the  municipalities 
of  this  state.  Woollen  &  Thornton,  in  their 
worK  entitled,  "The  Law  of  Intoxicating 
Liquors,"  in  volume  1,  |  117,  state  the  law 
in  this  regard  in  the  following  language: 
"Municipalities — cities  and  towns — are  sim- 
ply smaller  divisions  of  a  state  for  its  bet- 
ter government.  They  are  the  creatures  of 
the  Legislature — may  be  created  or  may  be 
legally  annihilated.  To  them  the  Legisla- 
ture may  conflde  its  police  powers  for  the 
regulation  of  local  affairs  and  concerns,  and, 
when  given,  it  may  be  taken  away  without 
any  cause  whatever." 

By  adopting  chapter  106,  the  Legislature 
of  this  state  simply  provided  methods  for  the 
entire  regulation  of  the  liquor  traffic,  and 
aU  cities  and  towns  are  prohibited  from  in- 
terfering with  or  permitting  the  traffic  ex- 
cept upon  the  terms  and  conditions  provided 
for  in  the  act  The  situation  in  this  state, 
therefore.  Is  much  the  same  as  it  was  in 
the  state  of  Michigan  when,  In  the  year  1887, 
the  Legislature  of  that  state  passed  a  law 
for  the  regulation  of  the  liquor  traffic.  The 
Supreme  Court  of  Michigan  in  People  v.  Fur- 
man,  85  Mich.  110,  48  N.  W.  169,  held  that 
in  view  that  there  was  no  saving  clause  in 
the  act,  all  city  ordinances  relating  to  the 


liquor  traffic  existing  in  the  cities  were  rei- 
pealed  by  implication  by  said  act  While 
the  Michigan  act  was  perhaps  less  sweeping 
In  its  provisions,  and  while  it  did  not  pro- 
vide for  elections  as  does  chapter  106,  yet 
so  far  as  the  effect  of  existing  ordinances 
is  concerned,  no  distinction  in  principle  is 
perceived  between  the  Michigan  act  and  our 
own.  The  Michigan  case  is  therefore  square- 
ly in  point  upon  the  question  of  the  repeal 
by  implication  of  all  ordinances  regulating 
or  prohibiting  the  sale  of  Intoxicating  liq- 
uors which  were  In  force  when  chapter  106 
took  effect  The  same  rule  Is  announced  in 
Naylor  v.  Galesburgh,  56  111.  285;  City  v. 
Clark,  68  Mo.  588;  Barton  v.  Gadsden,  79 
Ala.  495;  Rutherford  v.  Swink,  96  Tenn. 
664,  35  S.  W.  554 ;  and  1  Lewis'  Sutherland 
Stat  Const  §  286.  See,  also.  State  v.  Mc- 
CuUa,  16  R.  L  196.  14  Atl.  81. 

[4]  If,  therefore,  the  ordinance  in  question 
was  repealed  by  implication  by  chapter  106, 
appellant's  conviction  under  that  ordinance 
must  fall  because  It  had  ceased  to  exist  be- 
fore the  Judgment  in  the  district  court  was 
entered. 

If,  however,  chapter  106  had  not  gone  into 
effect  until  after  judgment  was  entered  in 
the  district  court,  this  court  could  not  re- 
verse upon  the  sole  ground  that  the  ordi- 
nance was  repealed  by  chapter  106,  for  the 
reason  that  the  district  court  would  then 
have  been  the  court  of  last  resort,  and,  tlie 
ordinance  being  in  effect  when  the  judgment 
was  entered,  the  judgment  could  not  be  as- 
sailed because  the  ordinance  was  repealed 
after  Judgment.  In  1  Lewis'  Sutherland 
Stat.  Const  (2d  Ed.)  i  286,  ihe  rule  is  stat- 
ed thus:  "If  a  penal  statute  is  repealed 
pending  an  appeal  and  before  tlie  final  ac- 
tion of  the  appellate  court  It  will  prevent 
an  affirmance  of  the  conviction,  and  the 
prosecution  must  be  dismissed  or  the  Judg- 
ment reversed.  A  final  judgment  before  re- 
peal is  not  affected  by  it." 

If,  for  the  purposes  of  this  case,  there- 
fore, we  treat  the  district  court  of  Utah 
county  as  the  final  court  of  appeal,  then  it 
follows  that  because  chapter  106,  which  re- 
pealed the  ordinance  in  question,  went  into 
effect  long  before  the  case  was  tried  and 
determined  in  the  district  court,  the  case, 
under  the  rule  above  stated,  should  have 
been  dismissed  by  that  court  and  appellant 
discharged.  The  reason  for  holding  the  dis- 
trict court  the  court  of  last  resort,  for  the 
purposes  of  this  case,  arises  out  of  the  fact 
that  the  objection  we  have  discussed,  name- 
ly, that  the  ordinance  was  repealed  by  chap- 
ter 106,  could  only  be  raised  in  this  court 
If  such  repeal  took  effect  before  the  judg- 
ment appealed  from  was  entered,  as  stated 
by  Mr.  Lewis  in  the  section  we  have  quoted 
from.  If  the  ordinance  was  in  force  when 
the  Judgment  was  entered,  the  judgment 
could  not  be  assailed,  for  the  reasons  here- 
in discussed,  although  it  was  repealed  there- 
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after;  bnt,  if  the  ordinance  was  not  in  force 
at  that  time,  then  the  Judgment  Is  not  based 
on  a  Talld  ordinance  which  was  in  force 
when  the  Judgment  was  entered,  and  hence 
the  Judgment  must  fall. 

[8]  Nor  Is  the  Judgment  in  this  case  saved 
by  Comp.  Laws  1907,  g  2492,  which  provides: 
"The  repeal  of  a  statute  does  hot  revive  a 
statute  previously  repealed,  nor  affect  any 
right  which  has  accrued,  any  duty  imposed, 
any  penalty  Incurred,  nor  any  action  or  pro- 
ceeding commenced  under  or  by  virtue  of  the 
statute  repealed."  Similar,  if  not  identical, 
provisions  are  found  in  many  of  the  states 
of  the  Union,  and,  so  far  as  we  have  been 
able  to  learn,  it  has  universally  been  held 
by  the  courts  that  such  provisions  were  not 
intended  to  have,  and  do  not  have,  any  ap- 
plication to  municipal  ordinances,  or  to  any 
proceeding  instituted  under  them.  The  courts 
universally  hold  that,  in  case  an  ordinance  is 
repealed,  either  expressly  or  by  implication, 
as  in  the  case  at  bar,  all  prosecutions  based 
on  such  ordinances  are  terminated.  This 
precise  question  was  before  the  several  courts 
and  is  passed  en  by  them  in  all  of  the  cases 
we  have  heretofore  cited,  and  to  which  we 
refer.  We  are  of  the  opinion,  therefore, 
that,  in  adopting  chapter  106,  it  was  the  in- 
tention of  the  Legislature  to  supersede  all 
legislation  with  regard  to  the  liquor  traffic, 
whether  local  or  generaL  Nor  can  we  per- 
ceive any  reason  why  such  a  course  was  not 
both  proper  and  practical.  The  question  of 
the  ^wer  of  the  cities  and  towns  of  this 
state  to  prosecute  offenders  under  the  act, 
or  to  what  extent  such  cities  and  towns  may 
pass  ordinances  prohibiting  or  regulating  the 
traffic  in  Intoxicating  liquors  and  prosecute 
violators  thereof,  is  not  now  before  us,  and 
we  express  no  opinion  with  regard  thereto. 

In  view  tjiat  the  conclusion  reached  re- 
sults in  a  dismissal  of  the  prosecution,  It  is 
not  necessary  for  us  to  pass  upon  the  other 
questions  raised  by  appellant  Nor  would 
it  snbserve  any  useful  purpose  if  we  under- 
tooic  to  discuss  them. 

The  Judgment  is  reversed,  and  the  case  is 
remanded  to  the  district  court  of  Utah  coun- 
ty, with  directions  to  dismiss  the  action  and 
to  discharge  the  appellant 

McCARTT   and  SHAUP,  JJ,  concur. 

On  Application  for  Rehearing. 

FRICB:,  C.  3.  Counsel  for  respondent 
have  filed  a  petition  for  a  rehearing  in  which 
the  result  declared  by  this  court  is  vigorous- 
ly assailed.  Upon  a  careful  reading  of  the 
petition  and  argument  in  support  thereof, 
we  have  been  forced  to  the  conclusion  that 
the  decision  is  criticised  more  for  what  coun- 
sel assume  is  "indicated"  than  for  what  we 
said  or  decided.  The  burden  of  the  argu- 
ment is  directed  to  the  proposition  that  we 
erred  in  holding  that,  in  adopting  chapter 
106  without  a  savings  clause,  the  Legislature 
Intended  to  and  did  repeal  all  ordinances 


relating  to  the  sale  or  traffic  of  Intoxicating 
liquors,  and  that  no  convictions  based  upon 
the  old  ordinances  which  occurred  since 
chapter  106  went  into  effect  are  legal.  Coun- 
sel concede  tliat  such  may  be  the  legal  effect 
of  said  chapter  in  what  they  are  pleased  to 
call  "wet  territory" — that  is,  in  those  cities 
and  towns  where  the  sale  of  liquor  was  per- 
mitted when  said  chapter  went  into  effect;—, 
bnt  that  such  is  not  the  case  in  "dry  ter- 
ritory"— that  is,  in  those  cities  and  towns 
where  the  local  laws  or  ordinances  prohibit- 
ed the  sale  of  such  liquors  under  the  old 
law.  We  cannot  follow  counsel  In  their  rea- 
soning. The  repealing  clause  of  chapter  106 
is  couched  in  general  language,  and  hence, 
prima  facie  at  least,  applies  to  all  cities, 
towns,  and  voting  units  referred  to  therein, 
and  not  only  to  some  of  them.  Moreover, 
chapter  106  must  have  gone  into  effect  In 
Pleasant  Grove  City,  the  respondent,  or  no 
election  could  have  been  held  therein  aa  was 
done  under  the  mandatory  provisions  of  sec- 
tion 61  of  said- chapter  on  the  27th  day  of 
June,  1911,  to  determine  the  question  of 
whether  the  electors  of  said  city  should  vote 
for  or  against  sale.  What  was  true  of  Pleas- 
ant Grove  City  was  likewise  true  of  every 
other  city  and  town  In  the  state  of  Utah. 

From  a  consideration  of  all  of  the  provi- 
sions of  chapter  106,  one  thing  Is  made  clear, 
and  that  is  that  the  regulation  or  prohibition 
of  the  liquor  traffic  was  to  be  placed  into 
the  hands  of  the  voters  of  each  locality  by 
dividing  the  state  into  voting  units  so  that 
the  question  of  sale  or  no  sale  could  be  de- 
termined by  a  majority  of  the  voters  in  each 
voting  unit  In  connection  therewith  it  is 
also  clear  it  was  intended  that  the  provisions 
of  chapter  106  should  govern  and  control  the 
traffic  in  intoxicating  liquors  with  the  right 
of  cities  and  towns  to  pass  and  enforce  ordi- 
nances In  accordance  with  the  provisions  of 
said  chapter  106.  This  is  In  effect  conceded 
by  counsel,  but,  as  ine  understand  them, 
they  now  contend  that  there  was  no-  liquor 
"traffic"  in  dry  territory,  hence  the  repeal- 
ing clause  in  chapter  106  does  not  apply  to 
such  territory.  The  legal  effect  to  be  ^ven 
Chapter  106  would  thus  be  made  to  depend 
upon  one  word,  namely,  "traffic."  We  cannot 
assent  to  such  a  rule  of  construction.  But, 
even  though  it  depended  upon  the  word 
"traffic,"  there  may  be,  and  often  is,  an  Il- 
legal or  forbidden  traffic,  aa  well  as  a  legal 
or  authorized  one.  Traffic  in  one  sense  means 
no  more  than  sales,  and  we  think  all  will 
yield  ready  assent  to  the  proposition  that 
there  may  l>e  Illegal  aa  well  aa  legal  sales 
of  liquor.  Indeed,  the  whole  purpose  of  chap- 
ter 106  is  to  provide  ways  and  means  where- 
by the  voters  through  the  proper  officers  can 
either  authorize  or  forbid  the  sale  (traffic) 
of  intoxicating  liquors  in  their  respective 
voting  units.  All  the  provisions  of  chapter 
106,  therefore,  were  intended  to  be  in  full 
force  and   effect   whether  the   voting   unit 
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was  "wet"  or  was  "dry"  territory.  That 
such  was  the  purpose  of  the  Legislature  Is, 
wte  think,  dearly  established,  not  alone  from 
what  Is  said  In  the  opinion,  but  also  from 
the  fact  that,  on  the  same  day  on  which 
chapter  106  was  approved,  amendments  to 
all  of  the  city  and  town  charters  were  also 
approved. 

By  referring  to  section  206x41,  Laws  Utah 
1911,  p.  212,  c.  126,  it  will  be  seen  that  the 
provisions  of  that  section  were  modified  so 
as  to  make  them  conform  to  the  provisions 
of  chapter  106  so  far  as  cities  of  the  first, 
second,  and  third  classes  were  concerned,  and 
by  reference  to  section  302x6,  Laws  of  Utah 
1911,  p.  220,  c.  123,  it  is  made  apparent  that 
the  same  thing  was  done  in  so  far  as  in- 
corporated towns  are  concerned.  If  the  Leg- 
islature had  merely  modified  sections  206x41 
and  302x6,  and  had  re-enacted  them  as  mod- 
ified, then  ordinances  that  were  passed  un- 
der those  sections  before  they  were  modified 
would  not  have  l>een  repealed  except  so  far 
as  they  were  repugnant  to  those  sections, 
and.  If  nothing  more  had  been  done,  we 
should  not  have  held  them  repealed.  The 
Legislature,  however,  did  much  more  than 
that.  It  adopted  an  entirely  new  method  or 
system  of  dealing  with  the  liquor  trafiSc, 
both  as  to  its  regulation  and  as  to  Its  prohi- 
bition. In  dohig  so,  all  laws  upon  the  sub- 
ject were  repealed,  and  thus  an  intention 
was  manifested  to  include  the  old  ordinanc- 
es within  such  repeal.  It  seems  to  us  that 
no  fair-minded  person  can  arrive  at  any  oth- 
er conclusion. 

But  it  is  contended  that  It  may  be  inferred 
fh>m  what  is  said  in  the  opinion  that  the 
cities  and  towns  of  this  state  are  shorn  of 
their  power  to  pass  ordinances  to  regulate 
or  to  prohibit  the  traffic  In  intoxicating  liq- 
uors and  to  impose  penalties  for  the  viola- 
tion thereof.  Even  though  we  had  not  in 
express  terms  negatived  the  intention  to  so 
hold,  the  contention  would,  nevertheless,  be 
without  any  basis.  We  had  a  right  to  as- 
sume, as  we  now  assume,  that  the  authori- 
ties of  the  cities  and  towns,  as  well  as  those 
of  the  counties,  will  enforce  the  laws  en- 
acted by  the  Legislature  so  far  as  Is  within 
their  power  to  do  sa  We  also  assumed  that 
all  the  authorities  would  have  recourse  to 
chapter  106  and  also  to  sections  206x41  and 
302x6  as  amended,  and  would  consider  the 
provisions  of  all  of  them  as  in  pari  materia, 
and,  after  harmonizing  those  provisions,  as 
must  be  done,  would  adopt  and  enforce  or- 
dinances upon  the  liquor  question  as  con- 
templated by  the  provisions  aforesaid.  The 
legislative  intent  that  the  provisions  of  chap- 
ter 106  be  rigorously  enforced  is  made  ap- 
parent on  every  page  of  the  act,  and  It  is 
made  especially  so  by  what  is  said  in  section 
68  thereof,  when  considered  In  connection 
with  sections  206x41  and  302x6.  It  is  also 
made  apparent  that  the  Legislature  Intended 
that,  where  the  sale  is  permitted,  the  traffic 


should  be  strictly  regulated,  and,  where  ft 
is  prohibited,  the  law  should  be  enfoiced  by 
both  the  dty  and  county  officials  whose  duty 
It  is  to  enforce  the  laws. 

We  desire  to  add  that  we  did  not  refrain 
from  expressing  an  opinion  npon  the  fore- 
going questions  because,  as  counsel  seem  to 
think,  we  entertained  a  doubt  as  to  whether 
the  dty  and  town  authorities  could  pass  any 
ordinances  upon  the  subject  of  regulating  or 
prohibiting  the  traflJc  In  intoxicating  liquors 
within  thdr  respective  cities  and  towns; 
but  the  reason  we  refrained  was  because  the 
question  was  not  involved.  From  what  is 
said  and  intimated  by  counsel  in  their  ar- 
gument in  support  of  the  petition  for  a  re- 
hearing, they  seem  to  think  that,  from  what 
Is  said  or  left  unsaid  In  the  original  opinion, 
we  entertain  some  doubt  respecting  the  au- 
thority of  the  dty  and  town  authorities  to 
pass  and  enforce  any  ordinances  with  regard 
to  the  regulation  or  prohibition  of  the  llq-  • 
nor  .traffic.  In  view  of  this,  we  deemed  it 
our  duty  to  say  a  few  words  upon  the  sub- 
ject to  dispel  the  doubt.  The  question  is  not 
whether  cities  and  towns  may  adopt  and  en- 
force any  ordinances,  but  the  question  Is 
whether  there  are  not  some  penalties  and 
consequences  provided  for  in  chapter  106 
that  local  courts  cannot  enforce  because  of 
lack  of  jurisdiction.  That  question  will  be 
passed  npon  when  it  comes  to  this  court  in 
the  regular  way. 

The  petition  for  a  rehearing  is  denied. 

Mccarty,  j.,  concurs. 

STRAUP,  J.  (dissenting).  I  think  a  re- 
hearing should  be  granted.  The  only  point 
decided  by  us  is  that  the  ordinance  under 
consideration  was  repealed  by  implication  by 
chapter  106,  Sess.  Laws  1911,  and  hence  was 
not  in  existence  when  the  defendant  was 
tried  and  convicted  in  the  district  court.  I 
am  persuaded  that  our  holding  in  tliat  re- 
gard is  erroneous,  and  that  our  opinion 
should  be  reconsidered  and  the  presented 
questions  of  the  Invalidity  of  the  ordinance 
on  other  grounds  determined. 

Prior  to  the  Session  Laws  of  1911,  the  sale 
of  and  traffic  in  Intoxicating  liquors  in  this 
state  were  under  a  license  system  and  under 
regulations  and  restrictions  prescribed  by 
statute  and  ordinances.  Munldpalltles  were 
given  express  authority  to  license,  regulate, 
or  prohibit  the  sale  of  intoxicating  liquors. 
In  pursuance  of  that  authority,  the  ordi- 
nance in  question  was  passed  in  1909,  pro- 
hibiting the  sale  of  such  liquors  within  the 
municipal  limits.  In  March,  1911,  the  Leg- 
islature adopted  what  is  known  as  a  local 
option  system.  It  provided  that  eadi  city,, 
town,  and  county  unit,  as  defined  in  the  act,, 
"shall  constitute  a  separate  and  independent 
local  option  unit  for  the  determination  for 
itself,  whether  the  sale  of  intoxicating  liq- 
uors shall  be  permitted  or  prohibited  within 
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stich  town,  city,  or  county  unit" ;  county  unit 
being  an  that  part  of  any  county  outside  of 
cities  and  towns-  It  further  provided  for  an 
election  to  be  held  in  June,  1911,  which  was 
mandatory  to  determine  whether  the  sale  of 
Intoxicating  liquors  should  be  permitted  or 
prohibited  within  any  city,  town,  or  county 
.unit.  It  also  provided  that  the  question 
could  again  be  submitted  to  the  electors 
every  two  years  thereafter  on  petition  for 
another  election.  Numerous  provisions  are 
made  for  the  sale,  regulation,  and  restric- 
tion of  intoxicating  liquors,  and  the  granting 
of  licenses  In  city,  town,  and  county  units, 
where  the  electors  have  declared  for  the  sale 
of  such  liquors.  It  also  provided  that  "noth- 
ing in  this  act  contained  shall  prevent  or  pro- 
hibit any  city  council,  board  of  trustees,  or 
board  of  county  commissioners  from  enacting 
restrictions  upon  and  regulations  of  the  traf- 
fic In  Intoxicating  liquors  in  addition  to,  but 
■not  in  conflict  with,  the  provisions  of  this 
act." 

The  laws  of  1011  also  provide  that  mu- 
nicipalities shall  have  the  power  "to  license 
and  regulate,  or  prohibit,  the  manufactur- 
ing, selling,  giving  away,  or  disposition  in 
any  manner,  of  any  intoxicating  liquor;  pro- 
vided no  )i<^ense  for  such  purpose  shall  be  is- 
sued by  the  city  council  of  any  city  where 
the  qualified  electors  of  such  city  have  voted 
'against  sale'  of  intoxicating  liquors,  and 
where  the  qualified  electors  have  voted 
'against  sale'  of  intoxicating  liquors,  the  city 
council  of  such  city  shall  prohibit  the  man- 
ufacturing, selling,  giving  away,- or  disposi- 
tion in  any  manner,  of  any  intoxicating  liq- 
uors, «xcept  the  manufacture  thereof  as  pro- 
vided by  law,  and  in  any  city  where  the 
q\iftllfled  electors  have  voted  'for  sale'  of  in- 
toxicating liquors,  such  city  council  shall 
ha,ve  the  right  to  determine  the  amount  to 
be  paid  for  liquor  licenses,  as  provided  by 
If^w,  and  said  licenses  shall  be  subject  to  the 
same  regulations  as  are  required  by  the  gen- 
eral laws  of  the  state,  and  to  provide  snch 
other  reasonable  regulations  as  'such  city 
epuncll  may  deem  advisable."  Chapter  120, 
i  206x41. 

'  The  sections  of  the  statute  relating  to  the 
sale  and  regulation  of  intoxicating  liquors, 
and  the  granting  of  licenses,  were  repealed, 
but  the  laws  of  1911  expressly  preserved  the 
power  of  municipalities  to  enact  restrictions 
upon  and  regulations  .of  the  trafiSc  in  intoxi- 
cating liquors  in  addition  to,  but  not  in  con- 
flict with,  the  provisions  of  that  act,  of 
course,  in  those  cities  and  towns  where  the 
electors  declared  for  the  sale  of  and  traffic 
in  Intoxicating  liquors.  It  also  preserved  the 
power  of  municipalities  to  prohibit  the  sale 
of  and  traffic  in  such  liquors  in  cities  and 
towns  where  the  electors  declared  "against 
sale,"  and  in  such  case  expressly  made  it  the 
duty  of  the  municipalities  to  prohibit  the 
sale,  etc.,  of  intoxicating  liquors  within  the 
lihmlcipal  limits.  Of  this  there  can  be  no 
doubt 


Now  the  effect  of  our  holding  in  the  orig- 
inal opinion  is  that  all  existing  ordinances  of 
municipalities  were  ipso  facto  repealed,  not 
in  express  terms,  but  by  necessary  implica- 
tion, by  the  act  of  1911.  I  thinlc  that  holding 
too  broad. 

There  being  no  express  terms  of  repeal  or 
annulment  of  existing  ordinances,  I  think 
only  such  ordinances  as  are  repugnant  to  or 
inconsistent  with  the  provisions  of  the  act  of 
1911  were  rendered  ineffectual  and  void  by 
that  act.  The  act  of.  1911  expressly  preserv- 
ing to  and  giving  municipalities  power  to 
enact  ordinances  regulating  and  restricting 
the  sale  of  intoxicating  liquors,  not  in  con- 
flict with  the  provisions  of  th^t  act,  in  mu- 
nicipalities were  the  electors  have  declared 
for  sale  of  intoxicating  liquors,  and  to  pro- 
hibit the  sale  of  such  liquors  where  the  elec- 
tors declared  against  sale,  I  do  not  see  how 
an  existing  ordinance  is  rendered  ineffectual 
or  void  by  that  act,  unless  the  ordinance  is 
Inconsistent  with  the  provisions  of  the  act, 
or  the  result  of  the  electors  as  declared  by 
them  at  an  election  held  in  pursuance  there- 
of. The  election  in  June,  1911,  was  manda- 
tory. I  therefore  assume  that  an  election 
was  thai  held  in  the  municipality,  at  which 
time  the  question  was  submitted  to  the  quali- 
fied electors  thereof,  of  whether  the  sale  of 
intoxicating  liquors  should  be  permitted  or 
prohibited  within  the  limits  of  the  municipal- 
ity. The  record  does  not  show  what  the  re- 
sult of  that  election  was.  If  the  election  of 
the  municipality  declared  for  sale,  of  course 
the  ordinance  in  question  prohibiting  the  sale 
of  such  liquors  was  rendered  ineffectual.  If, 
on  the  other  hand,  such  electors  declared 
against  sale,  then  I  do  not  see  wherein  the 
ordinance  prohibiting  the  sale  is,  in  such  re- 
gard, annulled  or  affected.  1,  as  a  reviewing 
court,  may  do  what  perhaps  the  local  court 
may  have  done — take  Judicial  notice  of  the 
result  of  such  election,  and  hence  judicially 
know  that  the  result  was  a  declaration 
against  sale.  But  I  need  not  resort  to  that. 
The  validity  of  the  ordinance  is  assailed  by 
the  defendant,  and  I  think  it  devolved  upon 
him  to  show  that  the  result  was  for  sale.  If 
such  was  the  fact,  and,  In  the  absence  of 
proof,  should  resolve  the  fact  against  him. 
I  therefore  assume  the  electors  of  the  mu- 
nicipality declared  against  sale,  and  hence 
the  existing  ordinance  prohibiting  the  sale 
was  not  In  such  particular  annulled  or  af- 
fected. In  such  case  It  cannot  well  be  said 
that  the  ordinance  is  repugnant  to  or  incon- 
sistent with  the  laws  of  1911,  for  the  Legis- 
lature expressly  provided  that,  where  the 
qualified  electors  have  voted  "against  sale" 
of  Intoxicating  liquors,  the  municipality  shall 
prohibit  the  sale,  giving  away,  or  other  dis- 
position of  intoxicating  liquors.  And,  if  the 
municipality  has  an  ordinance  covering  the 
subject  and  one  complying  with  the  command 
of  the  Legislature,  I  do  not  see  the  necessity 
of  declaring  another.  To  say  that  the  or- 
dinance was  repealed  or  annulled  by  the  act 
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of  1911,  but  that  the  mnnicipallty  after  the 
«ct  went  Into  effect  could  redeclare  or  re- 
oiact  the  same  ordinance,  if  the  qualified 
electors  voted  against  sale  as  I  assume  that 
fact  to  be.  Is,  I  thlnlt,  inconsistent 

I  therefore  am  of  the  opinion  that  a  re- 
hearing should  t>e  granted. 

(41  Utah,  170) 

ABfERICAN  FORK  CITT  t.  NICHOLBS. 

(Supreme  Court  of  Utah.    April  11,  1912.    Ap- 
plication for  Beheariog  Denied 
June  10,  1912.) 

Appeal  from  District  Court,  Utah  County; 
J.  E.  Booth,  Judge. 

Theodore  Nicholes  was  convicted  of  selling 
intoxicating  liquors  contrary  to  r.n  ordinance 
of  American  Fork  City,  and  appeals.  ReTersed 
and   remanded,  utith  directions. 

li.  £.  Wilson  and  £.  A.  Walton,  for  appel- 
lant. George  P.  Parker  and  Em  B.  Corfman, 
both  of  ProTO,  for  respondent. 

FRICK,  C.  J.  Appellant  was  charged  and 
convicted  of  the  offense  of  having  sold  intoxi- 
cating liquors  contrary  to  provisions  of  the  or- 
dinances of  American  Fork  City,  respondent 
herein.  This  case  involves  precisely  the  same 
questions  which  we  have  just  decided  in  the 
case  of  Pleasant  Grove  City  v.  Lindsay,  125 
Pac  389,  and  upon  the  authority  of  that  case 
the  judgment  luust  be  reversed. 

The  judgment  is  therefore  reversed,  and  the 
cause  remanded  to  the  district  court  of  Utah 
county,  with  directions  to  dismiss  the  action 
and  to  discbarge  the  appellant. 

McCAHTY  and  STRAUP,  JJ„  concur. 

Application  for  Rehearing. 

FRICK,  C  J.  For  the  reasons  stated  in  the 
opinion  on  petition  for  rehearing  in  Pleasant 
Grove  v.  Lindsapr,  the  petition  for  rehearing  in 
this  case  is  domed. 

McCARTT,  J.,  concurs. 

STRAUP.  J.  I  think  it  shonld  be  granted 
for  the  reasons  stated  by  me  on  the  petition 
for  a  rehearing  in  Pleasant  Grove  v.  Lindsay. 


(41  Utah.  a08) 

STUART  v.  PEDBRSON. 
(Supreme  Court  of  Utah.    May  11,  1012.    Re- 
hearing Denied  June  21,  1812.) 

1.  PiXADINO    (I    214*)  —  DBICtTBRBB  —  ADHIT- 

hho  Tbuth— Tkuth  of  FAcna  Pucaobd. 
The  allegations  of  a  complaint   must   be 
taken  as  true  for  the  purposes  of  demurrer. 

[Ed.    Note. — For   other   cases,    see   Pleading, 
Cent.  Dig.  |{  525-534;   Dec.  Dig.  |  214.*] 

2.  Assignments    (|    11*)  —  Rights    Assign- 
a!ble — Futube  Pbofits  ob  Intebest. 

Under  a  statute  providing  that  all  real 
and  personal  property  of  any  person  dying  in- 
testate without  issue  shall  descend  to  his  sur- 
viving widow,  the  surviving  widow  of  a  dece- 
dent owning  a  part  interest  in  the  proceeds  of 
a  patent  and  in  the  royalties  to  be  paid  there- 
on had  an  assignable  interest  in  the  decedent's 
rights  at  the  time  Of  his  death. 

[Ed.    Note.— For    other    cases,    see    Assign- 
ments, Cent.  Dig.  ff  19-23;   Dec.  Dig.  {  11.*] 

(.Patents     (f    195*)  —  Absionvbnt  — (3on- 

TBACT — CONSIDEBATION. 

An  agreement  between  defendant  and 
plaintiff's  deceased   husband   that   on   her  as- 


signment to  a  purchaser  of  all  her  ri{^ts  in  a 
patent  owned  by  decedent  dtfendant  would  pay 
ber  one-fourth  of  the  proceeds  of  sale  and  one- 
fourth  the  royalties  to  be  received  was  sup- 
ported by  a  good  consideration. 

[Ed.  Note.— For  other  cases,  see  Patents, 
Cent.  Dig.  {{  272-274;    Dec  Dig.  {  195.*] 

4.  Statutes  (|  289*)— Evidencb  or  Fobeign 

Statutes. 

Under  Comp.  Laws  1907,  S  3379,  which 
provides  that  statutes  or  codes  purporting  to 
be  published  under  the  authority  of  another 
state  proved  to  be  commonly  admitted  in  the 
tribunals  of  such  state  are  admissible  in  this 
state  as  evidence  of  such  law,  proof  that  Mills' 
Annotated  Code  of  Colorado,  properly  identi- 
fied and  in  evidence,  was  used  by  lawyers  in 
that  state  and  used  and  cited  by  the  Supreme 
Court,  held  to  show  that  it  was  commonly  ad- 
mitted in  the  courts  of  Colorado  as  evidence 
of  the  written  law  of  that  state. 

[Ed.  Note. — For  other  cases,  see  Statutea, 
Cent.  Dig.  H  389,  390;   Dec.  Dig.  !  289.*] 

Appeal  from  District  Court,  Weber  Coun- 
ty; J.  A.  Howell,  Judge. 

Action  by  Nellie  Bennett  Stuart  against 
John  Douglas  Pederson.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

In  the  year  1901  the  defendant  Pederson, 
having  invented  a  repeating  shotgun  contain- 
ing patentable  Improvements,  and  being  then 
engaged  in  perfecting  such  Improvements 
and  the  drawings  therefor,  entered  into  an 
agreement  with  one  A.  L.  Bennett,  who  was 
a  gun  expert  and  a  traveling  salesman  of 
sporting  goods.  The  agreement  was  that. 
In  consideration  of  A.  L.  Bennett  undertak- 
ing to  pay  one-third  of  the  expense  of  per- 
fecting models,  obtaining  patents,  and  dis- 
posing of  them  to  some  manufacturer  of 
guns,  be  should  have  a  one-fourth  Interest 
in  the- gun  and  in  the  proceeds  arising  from 
the  sale  of  the  gun  or  the  patents.  It  is  ad- 
mitted that  Bennett  put  $257.75  Into  the 
enterprise.  It  also  appears  that  he  wrote  to 
various  parties  and  gun  firms  who  were  en- 
gaged in  the  manufacture  and  sale  of  fire- 
arms with  the  view  of  getting  some  manu- 
facturer of  guns  to  take  hold  of  the  inven- 
tion, manufacture  the  gun,  and  place  it  on 
the  market  From  some  of  these  parties  and 
firms  be  received  favorable  replies  to  his  let- 
ters, one  of  which  was  the  Remington  Arms 
Company  of  New  York.  On  November  2, 
1902,  Bennett  died.  His  widow,  plaintiff 
herein,  thereafter  (December  30,  1902)  sent 
defendant,  at  his  request,  $40  to  help  defray 
the  expense  of  obtaining  a  patent  far  the 
gun.  Some  time  prior  to  August  31,  1903. 
she  again  sent  defendant  $60.  On  February 
3,  1903,  defendant  obtained  a  patent.  At 
that  time  he  had  pending  in  the  Patent 
OflSce  an  application  for  another  patent  He 
went  to  New  Tork  and  continued  the  nego- 
tiations with  the  Remington  Arms  Company 
that  Bennett,  during  his  lifetime,  had  enter- 
ed into  with  that  company  for  the  manufac- 
ture and  sale  of  the  gun.  On  August  3, 1903, 
the  defendant  and  the  Remington  Arms  Com- 
pany entered  into  an  agreement  in  which  the 
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arms  company,  in  consideration  of  defendant 
agreeing  to  assign  and  transfer  to  It  "any 
and  all  Improvements  which  be  has  thereto- 
fore made  and  which  he  may  thereafter  make 
on  the  firearms  shown  and  described"  In  the 
patent  obtained,  and  In  the  pending  applica- 
tion for  patent,  agreed  to  pay  defendant  $6,- 
000  cash  and  a  royalty  of  35  cents  on  each 
gun  manufactured  and  sold.  On  the  same 
day  that  this  agreement  was  entered  Into,  de- 
fendant assigned  all  his  Interest  In  the  In- 
vention described  in  the'  patent  obtained  and 
all  his  right  to  the  invention  described  in 
his  application  for  patent  then  pending.  The 
Remington  Arms  Company,  knowing  of  Ben- 
nett's interest,  insisted,  as  a  condition  preced- 
ent to  the  final  execution  of  the  contract 
above  mentioned,  that  a  confirmation  of 
the  contract  be  obtained  from  Bennett's  wid- 
ow, plaintiff  herein.  Thereupon  correspond- 
ence immediately  ensued  between  the  com- 
pany, defendant,  and  Mrs.  Bennett  regarding 
the  desired  confirmation  of  the  contract. 
After  considerable  correspondence  between 
the  parties,  some  of  which  we  shall  hereafter 
refer  to,  a  document  confirming  the  contract 
was  obtained  from  the  widow,  plaintiff  here- 
in, duly  signed  and  acknowledged  by  her. 
This  document,  which  was  forwarded  to  the 
plaintiff  by  the  defendant  for  her  signature, 
and  which,  when  signed,  was  by  her  return- 
ed to  defendant,  was  so  far  as  material 
here,  as  follows:  "Whereas  A.  I*  Bennett, 
deceased,  •  •  •  rendered  John  Douglas 
Pederson,  of  Denver,  Col.,  certain  financial 
and  other  assistances  In  developing  a  fire- 
arm covered  by  a  certain  patent  to  said 
Pederson,  No.  719,955,  and  other  pending  ap- 
plications, for  which  assistance  said  Peder- 
son did  agree  to  convey  to  said  Bennett  an 
undivided  fourth  part  of  said  patents  and 
profits  accruing  out  of  said  patents,  but 
which  conveyances  have  never  In  fact,  been 
made  and  the  legal  title  Is  in  said  Pederson, 
and  whereas,  said  Pederson  has  conveyed 
certain  interests  in  said  patents  to  the  Rem- 
ington Arms  Company,  of  I  Hon,  N.  T.,  and 
made  a  certain  contract  with  the  Remington 
Arms  Company  •  •  ♦  which  contract  is 
dated  August  19th,  1903:  •  •  •  Now,  in 
consideration  of  the  premises  and  of  one 
dollar,  to  me  in  hand  paid  by  the  Remington 
Arms  Co.,  and  said  Pederson,  I,  Nellie  Ben- 
nett, widow  and  sole  heir  of  said  A.  L.  Ben- 
nett, deceased,  do  hereby  sanction  and  ap- 
prove of  all  of  said  transactions  and  look  to 
said  Pederson  solely  for  whatever  beneficial 
interest  I  may  have  in  the  premises.  Dated 
August  Slst,  1903.  [Signed]  Nellie  Bennett" 
In  the  course  of  the  correspondence  carried 
on  between  defendant  and  plaintiff  leading 
up  to  the  execution  by  plaintiff  of  the  fore- 
going assignment,  the  defendant  in  a  letter 
bearing  date  of  July  20,  1903,  said:  "The 
Remingtons  know  nothing  about  the  contract. 
You  see  if  you  do  say  that  no  legal  written 
agreement  exists  you  would  be  perfectly 
correct  and  will  save  much  time  and  trouble; 


also  money.  In  this  case  I  would  be  able 
to  wind  up  the  formal  part  of  it  at  once, 
receive  our  money  and  make  a  proper  divi- 
sion with  you.  Tour  saying  tliat  no  written 
legal  agreement  exists  does  not  mean  that 
such  an  agreement  Is  no  longer  binding,  be- 
canse  it  is  as  binding  as  ever.  Bat  you  know 
that  it  is  not  necessary  for  any  contracts  be- 
tween us  two.  We  understood  that  in  case 
of  the  sale  of  the  gun  you  are  to  receive  the 
whole  of  Mr.  Bennett's  share,  which  was  to 
be  one-fourth  of  the  proceeds  resulting  from 
the  sale  of  the  gun;  also  one-fourth  of  the 
royalties.  Now,  yon  see,  if  I  am  left  to  set- 
tle this  matter  I  can  do  so  at  once  and  give 
you  all  Mr.  Bennett's  share  and  yoa  could 
divide  it  with  whom  you  chose  or  keep  it  as 
you  see  fit  •  •  •  W^t  I  would  advise 
and  like  to  have  you  do  is  this:  Answer  aU 
their  questions,  but  tell  them  that  our  agree- 
ment is  merely  a  verbal  one.  Also  send  them 
a  paper  duly  signed 'and  witnessed  giving  me 
full  power  to  act  for  your  Interests  in  this 
matter.  Sign  all  paiiers,  receive  money  for 
you,  etc.  You  will  appreciate  the  fact  that 
we  are  partners  in  this  matter  •  •  • 
and  that  we  must  stand  together  in  this  deaL 
*  *  *  The  price  agreed  upon  is  six  thou- 
sand dollars  down  in  cash  and  a  royalty  of 
$0.35  (35^)  per  gun  for  each  gun  manufactur- 
ed under  my  patents.  The  cash  down  isn't 
very  much,  but  will  keep  us  untU  the  gun  is 
on  the  market,  then  we  ought  to  be  all 
right."  The  defendant  in  another  letter  to 
plaintiff  bearing  date  of  July  24,  1903,  said: 
"To-day  both  Remingtons  and  myself  are 
writing  you  a  third  letter  to  Denver.  •  •  • 
The  only  thing  to  wait  for  now  In  the  sale 
of  the  gun  to  the  Remington  Arms  Co.  Is  the 
drawing  up  of  the  contract  or  assignment. 
I  have  Intimated  to  them  some  time  ago  that 
there  was  no  legal  written  agreement  be- 
tween us  and  that  I  had  verbally  full  pow- 
er to  act  for  you  in  all  matters  pertaining  to 
the  disposal  of  the  gun.  •  •  •  If  this  un- 
derstanding had  not  been  interrupted  the 
deal  would  have  been  finished  by  the  first 
week  in  July.  •  •  •  Tou  know  that  be- 
tween us  no  legal  agreement  is  necessary, 
for  we  understand  that  in  case  of  a  sale  you 
are  to  receive  one-fourth  (of  the  proceeds 
and  royalties).  Your  saying  that  no  con- 
tract exists  does  not  make  it  invalid,  as  It 
would  hold  between  ns  just  the  same.  But 
as  I  said  before  and  I  know  you  will  agree, 
that  between  us  a  written  contract  Is  en- 
tirely unnecessary."  Again,  on  August  27th, 
four  days  prior  to  the  execution  of  the  as- 
signment by  plaintiff,  the  defendant  wrote 
to  plaintiff  in  part  as  follows:  "Just  receiv- 
ed yours  of  August  25,  refusing  to  sign  the 
paper  sent  you.  *  •  •  I'll  state  the  plain 
facts  in  a  business  way.  The  Remington 
Arms  Co.  refused  to  deposit  any  money  to 
your  Or  anybody  else's  order  but  my  own. 
They  say  they  are  bnHng  patents  of  John 
Douglas  Pederson,  the  inventor,  and  are  not 
acting  as  agents  for  Mrs.  Bennett  or  any- 
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body  else.  •  •  »  'We  merely  want  Mrs. 
Bamett's  acquiescence  In  this  matter  as  a 
satlBfactory  flnieh  to  tbe  deal.'  *  •  • 
Now,  wben  Mr.  Bennett  became  Interested  In 
the  gun  it  was  with  the  understanding  J:hat 
whatever  I  got  ont  of  It  I  was  to  divide  with 
him.  He  to  get  one-fourth  of  the  amount 
Tbe  patents  were  talcen  out  and  developed 
by  myself  alone  and  I  have  sole  power  of  as- 
signing them.  Thus  this  Is,  as  the  Reming- 
ton Arms  Go.  says,  a  personal  matter  be- 
tween Mr.  Bennett  and  myself,  with  which 
they  have  no  business.  •  •  •  The  agree- 
ment between  Mr.  Bennett  and  myself  was, 
that  be  was  to  bear  one-tblrd  of  the  total 
cost  of  building  a  model  and  placing  the 
gun  on  the  market  and  disposing  of  it.  He 
was  also,  as  an  influential  man  among  shoot- 
ers and  gun  Arms,  to  use  his  influence  and 
aid  in  the  disposal  of  the  gun.  •  *  •  Now, 
this  agrreement  between  us  was  for  the  sale 
of  tile  patents  which  we  were  applying  for 
at  the  time.  Since  then,  while  I've  been 
here,  I  invented  several  Improvements  on  the 
gun,  so  it  is  not  now  the  same  gun  it  was 
in  Mr.  Bennett's  time.  So  be  would  legally' 
have  claim  on  only  part  of  the  gun  which  I 
am  selling  to  the  Remington  Arms  Co.  I 
lielleve  that  you  trusted  me  fully  and  I  bad 
decided  to  let  all  these  go,  and  divide  as  you 
thought,  giving  you  one-fourth  of  all  money 
and  royalties  both  on  the  old  gun  and  on  the 
new  improvements.  Tou  see  if  the  gun  is 
a  success  they  will  be  paying  royalties  on  the 
new  improvement  patents  after  the  original 
patents  have  expired.  This  was  one  of  the 
conditions  I  fought  for  in  the  contract  Al- 
so in  the  contract  with  the  Remingtons.  As 
part  of  the  consideration  I  am  to  assign  them 
all  tbe  Improvements  I  may  In  the  future 
invent  on  this  gun.  So  the  royalties  will 
last  longer  than  seventeen  years  if  the  gun 
runs  that  long.  •  •  •  You  see  the  roy- 
alties are  to  be  paid  to  me,  my  heirs  (in  case 
of  death)  or  assigns.  So  you  have  a  full 
claim  on  your  share  of  the  royalties,  no 
matter  whether  I  die  or  not.  The  Remington 
Arms  Oo.  do  not  stop  payment  of  royalties 
if  I  should  die,  do  they?  And  just  so  long  as 
they  are  payable  you  share  In  them.  Now, 
Nellie,  I  think  you  will  see  that  If  I  wanted 
to  be  unfair  to  you  I  could  have  done  so 
long  ago  and  legally  I  would  have  been  un- 
assailable. But  I  was  priding  myself  on  do- 
ing the  thing  and  then  settling  your  share  on 
yon  when  it  was  done.  Though  my  inten- 
tions are  the  same  as  formerly,  I  am  very 
much  hurt  to  think  that  you  have  recalled 
what  confidence  in  me  you  bad  and  at  the 
last  minute  want  to  block  the  deal." 

The  Remington  Arms  Company  paid  de- 
fendant $6,000  cash,  and  on  September  4, 
1903,  defendant  wrote  to  plaintiff  Inclosing 
New  Tork  draft  for  $1,G00,  one-fourth  of  the 
cash  payment  In  this  letter  be  said:  "We 
win  now  have  to  wait  tmtil  the  gun  is  on  the 
market  before  we  get  any  more.  Of  coarse, 
tt  It  Isn't  a  success,  we  won't  get  much  more, 


but  if  it  is  we  will  never  need  to  work  any 
more.  •  •  •  But  rest  assured  that  you 
shall  receive  every  dollar  due  you  as  the 
royalties  became  payable  and  I  shall  use  all 
means  to  make  that  gun  a  success."  The  gun 
as  first  designed  and  constructed  proved  to 
be  a  commercial  failure,  and  none  were  sold. 
What  was  done  in  order  to  make  the  gun  a 
successful  commercial  product  is  detailed  by 
.Frank  Lawrence,  who  was,  at  the  time,  chief 
accountant  for  the  Remington  Arms  Com- 
pany, in  his  deposition  which  was  taken  on 
behalf  of  defendant  and  by  him  offered  In 
evidence.  In  his  deposition  Lawrence  says: 
"The  Remington  Arms  Company  after  that 
got  up  another  model,  and  made  three  guns 
alike,  embodying  the  same  fundamental  prin- 
ciples of  the  other  gun.  •  •  •  The  com- 
pany made  these  three  models  at  the  same 
time,  three  alike.  These  models  were  de- 
signed by  our  designers.  Mr.  Pederson  did 
part  of  it.  There  were  features  embodied  In 
that  gun  which  were  undoubtedly  not  design- 
ed by  Mr.  Pederson,.  although  it  was  the 
same  old  Pederson  gun  which  he  brought 
with  him  with  some  alteration,  a  gun  which 
could  be  manufactured  on  a  commercial  ba- 
sis. *  •  •  The  expense  to  tbe  Remington 
Arms  Company  for  the  three  guns  aforesaid 
was  $9,410.21.  *  *  *  It  Included  special 
tools  for  making  models,  but  not  the  equip- 
ment for  making  a  commercial  product  Aft- 
er this,  the  company  went  ahead  and  manu- 
factured the  gun  and  are  manufacturing  it 
to-day.  •  •  •  Mr.  Pederson  got  his  pay 
for  his  patent,  and  drew  his  royalties  as  the 
guns  were  sold." 

The  evidence  shows  that  the  company  be- 
gan paying  defendant  royalties  July  11,  1908. 
Defendant  failed  and  refused  to  pay  plaintiff 
any  portion  of  the  royalties  received  by  him 
from  the  sales  of  the  gun,  hence  plaintiff 
brought  this  action  to  compel  defendant  to 
account  for  and  pay  to  her  a  sum  of  money 
equal  to  one-fourth  of  all  royalties  received 
by  him  under  the  contracts  mentioned.  In 
her  complaint  plaintiff  sets  forth  in  general 
terms  the  substance  of  the  contract,  herein 
referred  to,  between  defendant  and  A.  L. 
Bennett;  that  Bemiett  died  on  November  4, 
1902,  in  the  state  of  Colorado  intestate  with- 
out issue,  leaving  surviving  him  as  his  only 
heir  at  law  the  plaintiff  herein;  that  at  the 
time  of  bis  death  Bennett  was  a  citizen  and 
resident  of  Colorado.  After  setting  forth 
the  contract  between  defendant  and  the  Rem- 
ington Arms  Company  hereinbefore  mention- 
ed, plaintiff  alleges:  "Thereafter,  at  the  re- 
quest of  the  Remington  Arms  Company,  and 
in  order  to  perfect  Its  rights  to  manufacture, 
place  upon  the  market  for  sale,  and  to  sell 
the  firearms  containing  such  patented  im- 
provements, the  said  John  Douglas  Pederson 
procured  the  plaintiff  herein  to  make,  exe- 
cute, and  deliver  to  the  said  Remington  Arms 
Company  an  instrument  in  writing  confirm- 
ing and  approving  the  aforesaid  agreemoit 
and  assignments;    •    •    •    and,  in  consider- 
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ation  of  the  6zecution  and  delivery  of  said 
written  confirmation  and  approval  so  execut- 
ed and  delivered  by  the  plaintiff,  the  said  de- 
fendant then  and  there  undertook,  covenant- 
ed, and  promised  that  he  would  pay  to  said 
plaintiff  one-fourth  of  the.  $6,000  down  pay- 
ment, •  •  •  that  he  would  render,  ac- 
count, and  pay  to  her  one-fourth  of  all  royal- 
ties thereafter  received  by  blm  from  the 
manufacture  and  sale  of  firearms  contain-. 
Ing  any  such  patented  Improvements,  or  any 
others  that  he  might  thereafter  apply  for, 
and  that  might  thereafter  be  used  with  said 
patented  improvements  in  firearms  manufac- 
tured and  sold  by  the  Remington  Arms  Com- 
pany under  and  by  virtue  of  the  aforesaid 
agreements  and  assignments."  In  the  prayer 
of  her  complaint  plaintiff,  among  other 
things,  asked  for  general  relief.  Defendant 
demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrer  was 
overruled,  and  defendant  answered.  A  trial 
was  had,  and  the  court  found  on  the  issues 
in  favor  of  plaintiff.  The  defendant  was  re- 
quired to  account  to  her  for  all  royalties  re- 
ceived by  him.  The  defendant  subsequently 
filed  his  account,  which  was  settled  by  the 
court,  and  he  was  required  to  pay  to  plaintiff 
her  share  of  the  royalties  received  by  him 
from  the  Remington  Arms  Company  under 
the  contracts  mentioned. 

To  reverse  the  judgment  defendant  has 
appealed  to  this  court. 

S.  T.  Com  and  J.  N.  Kimball,  both  of  Og- 
den,  for  appellant.  Halverson  &  Pratt,  of 
Ogden,  for  respondent. 

McCARTT,  J.  (after  stating  the  facts  as 
above).  [1-3]  The  first  error  assigned  relates 
to  the  order  of  the  court  overruling  appel- 
lant's demurrer.  It  is  contended  on  behalf 
of  appellant  that  the  action  is  founded  upon 
the  contract  entered  Into  between  appellant 
and  A.  L.  Bennett,  and  that,  as  the  consider- 
ation for  ttiat  contract  was  certain  financial 
aid  and  other  services  rendered  appellant  by 
A.  Li.  Bennett  in  the  development  and  Inven- 
tion of  the  firearm  mentioned,  the  contract 
was  therefore  an  asset  of  Bennett's  estate, 
and  can  only  be  enforced  by  a  suit  of  an  ad- 
ministrator of  his  estate.  We  do  not  so 
construe  the  complaint.  The  agreement  be- 
tween appellant  and  Bennett  was  pleaded  as 
a  matter  of  inducement  only.  It  tended  to 
explain  the  circumstances  leading  up  to  and 
surrounding  the  making  of  the  contract  up- 
on whlcn  the  action  is  in  fact  based.  This 
contract  is  to  be  found  in  the  correspondence 
carried  on  between  appellant  and  respondent, 
and  to  which  we  have  referred  in  the  fore- 
going statement  of  facts.  The  consideration 
for  the  contract  was  the  assignment  by  re- 
spondent of  all  her  right,  title,  and  interest 
in  the  gun  mentioned  and  patented  Improve- 
ments thereon  to  the  Remington  Arms  Com- 
pany. This  assignment  was  made  by  re- 
spondent at  the  special  instance  and  request 


of  appellant  and  in  pursuance  of  the  promis- 
es made  by  him  that  be  would  pay  her  one- 
fourth  of  the  $6,000  down  payment  to  be 
made  on  the  gun  by  the  Remington  Arms 
Company  and  one-fourth  of  ail  royalties  re- 
ceived from  sales  made  by  the  Remington 
Arms  Company  of  the  gun. 

It  is  alleged  in  the  complaint,  and  it  is 
admitted,  tliat  "A.  L.  Bennett  died  in  the 
state  of  Colorado  intestate  and  without  is- 
sue, leaving  surviving  mm  as  his  only  heir 
at  law  the  plaintiff,  who  was  and  is  bis 
widow.  It  Is  further  alleged  that  at  the 
time  of  ids  death  the  said  A.  L.  Bennett 
was  a  citizen  and  resident  •  •  •  o^  Col- 
orado, the  laws  of  which  state  at  the  time 
of  his  death  provided  in  substance  that  all 
property,  real  and  personal,  of  any  person 
dying  Intestate,  shall,  at  his  death,  descend 
to  his  surviving  widow  if  he  have  no  issue." 
Under  these  allegations  of  the  complaint 
which,  for  the  purposes  of  the'  demurrer, 
must  be  taken  to  be  true,  the  respondent  had 
an  assignable  Interest  in  the  estate  of  her 
deceased  husband,  and  this  interest  included 
any  right,  title,  or  interest  that  A.  L.  Ben- 
nett may  Iiave  had  in  the  gun  and  patents 
mentioned  at  the  time' of  his  death.  2  A. 
&  E.  Ency.  L.  (2d  Ed.)  1029;  4  Cyc.  15: 
Bnrrill  on  Assignments,  p.  110.  We  are 
therefore  clearly  of  the  opinion  that  the  as- 
signment was  a  good  and  sufficient  consider- 
ation for  the  contract  upon  which  this  ac- 
tion is  based,  and  that  the  court  did  not  err 
in  overruling  the  demurrer. 
.  [4]  Appellant  also  assigns  as  error  the  ad- 
mission in  evidence  of  the  statute  of  Colo- 
rado in  reference  to  the  law  of  succession, 
which,  so  far  as  material  here,  provides: 
"Whenever  any  person  having  title  to 
•  •  *  property  having  the  nature  or  legal 
character  of  real  estate,  or  personal  estate, 
undisposed  of  or  not  otherwise  limited  by 
marriage  settlement  shall  die  intestate  as  to 
such  estate,  it  shall  descend  and  be  distrib- 
uted •  *  •  in  the  following  course  and 
manner,  namely:  *  *  •  If  such  intestate 
leave  a  husband  or  wife,  and  no  child  or  de- 
scendants of  any  child,  then  the  whole  of 
the  estate  of  such  Intestate,  real  and  per- 
sonal, shall  descend  to  and  vest  in  such  sur- 
viving husband  or  wife  as  his  or  her  abso- 
lute estate,  subject  to  the  payment  of  debts," 
etc.  Mills'  Ann.  St.  $  1524.  The  statute 
thus  offered  and  admitted  in  evidence  yraa 
in  a  book  purporting  to  be  "Mills'  Annotated 
Code  of  Colorado."  The  fourth  printed  page 
of  that  book  contains,  among  other  things, 
the  following: 

"An  act  to  make  'Mills'  Annotated  Statutes 
of  the  State  of  Colorado'  prima  fade  evi- 
dence of  the  originals  In  all  courts  and 
proceedings  in  this  state.    •    •    • 
"Be  it  enacted  by  the  General  Assembly 
of  the  state  of  Colorado: 

"Section  1.  From  and  after  the  passage  of 
this  act,  the  General  Statutes  of  the  state- 
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of  Colorado  published  In  the  year  A.  D. 
eighteen  hundred  and  ninety-one  entitled 
-Mills'  Annotated  Statutes  of  the  State  of 
Colorado,'  edited  and  annotated  by  J.  War- 
ner Mills,  Esq.,  shall  be  received  In  all 
courts  and  proceedings,  and  by  all  officers 
of  this  state  as  prima  facie  evidence  of  the 
original." 

The  book  was  properly  Identified,  and  the 
evidence  showed  that  was  what  it  purported 
to  be,  namely,  "Mills'  Annotated  Statutes  of 
Colorado."  The  contention  made,  however, 
is  that  the  proof  was  insufficient  to  show 
that  the  book  was  published  by  authority  of 
tbe  state  of  Colorado,  and  that  therefore  It 
was  improperly  admitted  in  evidenca  Comp. 
Laws  Utah  1907,  S  3379,  provides:  "Books 
purporting  to  be  printed  or  published  under 
the  authority  of-  another  state  or  territory, 
or  foreign  country,  and  to  contain  the  stat- 
utes, code  or  other  written  law  of  said  state, 
territory,  or  country,  or  proved  to  &e  com- 
monly admitted  in  the  tribunals  of  such 
state,  territory,  or  coimtry  as  evidence  of 
the  written  law  thereof,  are  admissible  in 
this  btate  as  evidence  of  such  law."  (Ital- 
ics onrs.)  Appellant  urges  that  the  evidence 
faUed  to  show  that  the  book  was  published 
by  authority  of  the  state  of  Colorado,  and 
that,  therefore,  it  was  Improperly  admitted 
in  evidence.  We  think  the  excerpts  taken 
from  the  fourth  imge  of  the  book  show  that 
it  purported  to  be  published  under  the  au- 
thority of  the  state  of  Colorado.  Independ- 
ent, however,  of  what  the  book  itself  shows 
regarding  the  authority  under  which  it  pur- 
ports to  be  published,  there  is  evidence  in 
the  record  which  we  think  fully  meets  the 
requirements  of  section  3379,  supra.  One 
Volney  C.  Gunnel,  an  attorney  at  law,  was 
called  as  a  witness,  and  testified  that  he  is, 
and  for  21  years  has  been,  practicing  law  In 
this  state;  that  prior  to  coming  to  Utah  he 
practiced  law  in  the  Supreme  and  other 
courts  of  record  in  the  state  of  Colorado. 
Replying  to  the  question<  "And  you  have  es- 
tates pending  and  in  the  course  of  adminis- 
tration in  tbe  state  of  Colorado  at  this 
time?"  he  answered:  "Yes,  sir;  more  or 
less  Interested  all  tbe  time."  The  witness 
further  testified:  "I  am  doing  a  good  deal 
of  business  relative  to  Colorado  matters  all 
the  time."  The  following  was  then  pro- 
pounded: "State  what  knowledge  you  have 
as  to  whether  'Mills'  Annotated  Statutes  of 
Colorado'  are  commonly  admitted  in  the 
tribunals  of  that  state  as  evidence  of  the 
written  law  thereof."  The  witness  answer- 
ed: "The  personal  knowledge  I  have  I  sup- 
pose. I  notice  that  the  lawyers  use  the  book 
there  I  liave  not  been  in  court  myself  and 
used  it,  but  I  know  it  is  in  use  in  the  courts 
there."  The  witness  further  testified:  "I 
only  know  that  from  the  fact  that  the  work 
is  cited  by  the  Supreme  Court  of  tliat  state. 


*  *  *  It  seems  to  t>e  in  general  use  in 
the  courts  of  that  state,  and  is  recognized 
by  the  Supreme  Court  of  that  state."  We 
think  the  only  fair  inference  of  which  this 
evidence  is  susceptible  is  that  "Mills'  Anno- 
tated Statutes  of  the  State  of  Colorado"  is 
"commonly  admitted  in  the  tribunals"  of 
that  state  "as  evidence  of  the  written  law 
thereof."  This  assignment  of  error  is  there- 
fore overruled. 

In  his  asslgnmente  of  error  appellant  as- 
sails the  decision  rendered  by  the  court  on 
the  merita  on  the  ground  that  the  decision  is 
not  supported  by  evidence.  These  assign- 
ments are  without  merit  We  therefore 
deem  it  unnecessary  to  review  or  discuss 
them.  We  remark,  however,  that  a  decision 
contrary  to  or  materially  different  from  the 
(me  rendered  by  the  court  would  not  in  the 
face  of  the  undisputed  evidence  In  ttils  case 
be  permissible. 

The  judgment  is  affirmed,  with  coste  to  re- 
spondent 

PRICK,  C.  J.,  and  STRAUP,  J.,  concur. 


(41  Utah,  i) 
TEIJJURIDB  POWER  CO.  v.  BRUNEAU. 
(Supreme  Court  of  Utah.    April  18,  1912.) 

1.  Tbial    (§   96*)  —  Evidence  —  Motion   to 
Strike. 

In  a  proceeding  to  condemn  a  strip  of 
land  on  which  to  erect  poles  bearing  wires 
heavily  charged  with  electricity,  a  witness, 
after  expressing  his  opinion  on  direct  examina- 
tion as  to  the  depreciation  in  the  value  of  de- 
fendant's farm  by  reason  of  the  erection  of 
such  poles,  stated  on  cross-examination  that  in 
arrivmg  at  this  opinion  he  considered  the  dan- 
ger of  falling  poles  and  wires.  Plaintiff  then 
moved  to  strike  out  so  much  of  his  testimony 
as  referred  to  the  depreciation  of  the  part  of 
the  land  not  taken  because  based  on  considera- 
tions too  remote  and  speculative.  HM  that, 
conceding  that  plaintiff's  contention  was  sound, 
the  motion  was  properly  denied  because  too 
broad;  tbe  testimony  being  admissible  as  af- 
fectinj;  the  value  of  tbe  land  actually  taken  by 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  248;  Dec  Dig.  §  96.*] 

2.  Appeal  and  Kbbob  (|  1047*)— Review— 
Hakmlgss  Erbob. 

As  tbe  granting  of  such  motion  would  have 
merely  resulted  in  striking  out  the  reasons 
^iren  by  the  witness,  leaving  his  opinion  in  ev- 
idence, its  denial,  if  erroneous,  was  harmless, 
especially  where  the  court  charged  that  the 
measure  of  damages  was  the  diminution  in 
market  value  of  defendant's  land,  that  damages 
from  plaintiff's  possible  negligence  in  con- 
structing and  maintaining  the  line  or  from 
trespasses  by  it  were  not  recoverable,  and  that 
the  danger  from  falling  wires  should  not  be 
considered,  unless  such  danger  affected  the 
market  value. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  4132,  4133,  4146-4152; 
Dec.  Dig.  i  1047.*] 

3.  Eminent  Douain    (§  203*) — Coupensa- 
TioN— Measure  and  Amount. 

In  a  proceeding  to  condemn  a  strip  of  land 
on  which  to  erect  poles  bearing  wires  heavily 
charged  with  electricity,  if  the  presence  of  the 
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wires  wonld  expose  persons  and  live  stock  on 
the  land  of  defendant  not  taken  to  danger,  and 
thns  depreciate  the  market  value  of  such  land, 
defendant  was  entitled  to  show  sacb  fact.i 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  {542;   Dec.  Dig.  I  203.* J 

4.  Tblai.   (I  136*)— Questions  or  Law  ob 

Fact. 

Whether  wires  heavily  charged  with  elec- 
tricity are  dangerous  to  persons  or  live  stock 
in  the  vicinity  is  a  question  of  fact. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  $5318,320,  321,323-329;  DecDig.  §  136.*] 

6.  Affeai.  and  Erbob   (|  1058*)— Review— 

Habmless  Errob. 

In  a  condemnation  proceeding,  the  refusal 
to  permit  a  witness  on  direct  examination  to 
testify  to  particular  sales  of  similar  property 
as  bearing  on  the  question  of  valne,  if  error, 
was  harmless,  where  the  witness  was  permitted 
to  testify  that  he  had  bought  and  sold  lands, 
knew  of  sales  of  similar  lands,  and  knew  the 
market  value  of  such  lands  and  of  defendant's 
land,  and  to  state  his  opinion  of  the  deprecia- 
tion in  the  value  of  defendant's  land. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4193,  4200-4204,  4206; 
Dec  Dig.  I  1058.*] 

Appeal  from  District  Court,  Tooele  Coun- 
ty;   M.  L.  Ritchie,  Judge. 

Condemnation  proceeding  by  the  Telluride 
Power  Company  against  Moses  Bruneau. 
From  a  judgment  assessing  defendant's  dam- 
ages, plaintifC  appeals.    Affirmed. 

E.  C.  Lackner,  of  Salt  Lake  City,  L.  W. 
Allen,  of  Telluride,  Colo.,  and  B.  A.  Cum- 
mings,  of  Salt  Lake  City,  for  appellant.  L. 
L.  Baker,  of  Tooele,  and  Street  &  Bramel, 
of  Salt  Lake  City,  for  respondent 

STRAUP,  J.  This  is  an  action  to  condemn 
a  strip  of  land  20  feet  wide  over  the  lands 
of  the  defendant  for  an  electric  power  line 
extending  from  Bingham  to  the  Garfield 
smelter.  The  defendant  owns  about  280 
acres  Inclosed  by  fence.  His  land  is  about 
Are  miles  from  Tooele  City.  There  is  evi- 
dence to  show  that  about  175  acres  is  under 
cultivation  upon  which  lucerne  and  grain 
have  been  raised.  The  defendant  also  kept 
and  pastured  on  his  land  from  100  to  200 
bead  of  cattle  each  year.  The  land  is  adapt- 
able to  the  raising  of  general  farm  products, 
fruit,  potatoes,  and  other  vegetables.  The 
power  line  extends  over  his  lands  for  a  dis- 
tance of  about  3,200  feet  The  poles  on 
which  the  wires  are  strung  are  300  feet 
apart  About  10  or  11  poles  are  placed  on 
the  strip  in  question.  The  poles  are  of  ce- 
dar timber,  from  35  to  50  feet  in  length. 
Eticb  pole  has  cross-arms  upon  which  are 
strung  three  wires  to  conduct  electricity  for 
electrical  power  and  energy.  Tie  lowest 
wire  suspended  on  the  poles  Is  23  or  24  feet 
above  the  ground.  The  wires  carry  a  voltage 
of  44,000  volts.  The  case  was  tried  to  the 
court  and  a  Jury.  The  only  question  submit- 
ted to  the  jury  was  that  of  compensation 
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for  the  land  taken  and  Injured.  A  verdict 
was  returned  for  the  defendant  assessing  his 
damage  In  the  sum  of  $1,030.  The  plaintiff 
appeals. 

No  question  Is  raised  with  respect  to  suf- 
ficiency of  the  evidence  to  support  the  ver- 
dict The  questions  presented  for  review 
relate  to  the  admission  and  exdoslon  of  evi- 
dence, and  to  the  charge. 

A  witness  for  the  defendant,  an  electrical 
engineer,  after  having  qualified  as  an  expert, 
was  asked  by  counsel  for  the  defendant 
whether  persons  and  animals  on  the  ground 
and  within  10  feet  of  a  transmission  line  of 
wires  carrying  a  voltage  of  44,000  volts,  and 
constructed  and  operated  as  was  the  line  of 
the  plaintiff,  would  be  exposed  to  danger 
from  the  wires.  He  answered  that  they 
would  be  If  the  wires  were  bare.  This  tes- 
timony was  objected  to  by  the  plaintiff  as 
referring  to  a  danger  or  element  which  was 
too  remote  and  merely  speculative. 

Other  vrltnesses  for  the  defendant,  after 
having  qualified  and  shown  to  hare 'knowl- 
edge of  the  market  value  of  the  land  In 
question,  testified,  some  of  them,  that  the 
market  value  of  the  defendant's  land  before 
the  construction  of  the  transmission  line  was 
$35,000,  and  after  the  construction  $32,000; 
others,  $30,000  before,  and  $27,000  or  $28,000 
after,  the  construction  of  the  line;  and  still 
others,  $25,000  before  and  $23,500  after  the 
construction.  On  cross-examination  they 
were  asked  by  plaintiff  on  what  they  based 
the  difference  between  the  market  valne  be- 
fore and  after  the  construction  of  the  line. 
Among  other  things  stated,  and  reasons  giv- 
en, by  them,  they  stated  that  they  considered 
the  danger  to  which  persons  and  live  stock 
were  exposed  by  the  highly  charged  wires, 
and  the  breaking  and  falling  of  wires  and 
poles.  These  things  were  all  brought  out  on 
cross-examination.  No  motion  was  made  to 
strike  the  testimony  of  these  witnesses  ex- 
cept one  who  had  testified  to  such  things  aft- 
er others  had  testified  to  them.  This  par- 
ticular witness,  on  his  cross-examination, 
among  other  reasons  given  by  him  which  In 
his  opinion  tended  to  show  a  depredation  of 
the  market  value  of  the  land,  stated  that: 
"In  arriving  at  the  elements  of  damage,  I 
consider  the  distance  that  them  poles  would 
fall  either  way,  which  would  mean  a  64-foot 
dangerotis  strip  of  ground,  and,  rather  than 
take  any  chances  of  that  danger,  I  would 
fence  It  with  a  good  fence  that  nothing  could 
get  in  there  for  that  distance  of  the  right 
of  way.  I  consider  the  damage  from  the 
danger  of  the  poles  falling  at  $950.  I  can't 
say  what  proportion  of  this  $1,450  (the 
amount  which  he  stated  was  the  difference 
between  the  market  value  before  and  after 
the  construction  of  the  line)  I  would  assess 
by  reason  of  the  danger  of  the  falling  of  the 
poles  and  wires.  In  estimating  the  dam- 
ages, I  did  not  consider  future  damages 
which   might  result  from   a   falling  of   the 
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poles  upon  this  land.  *  *  •  With  tbe 
poles  and  wires  charged  wltb  electricity, 
tbere  is  danger  which  I  would  want  to  elimi- 
nate as  mnch  as  possible.  From  that  danger 
I  place  tbe  depreciation  at  $950.  If  I  were 
the  owner,  I  believe  $950  ought  to  be  allow- 
ed for  that  danger  in  the  selling  price  if  I 
were  trying  to  sell  the  land.  That  leaves 
$600.  I  wonid  take  that  $500  as  a  general 
damage  tluit  would  result  from  a  continu- 
ous right  of  way  for  myself  and  every  one 
else,  one  field  into  another,"  because  of  the 
inconvenience  in  farming  the  land.  "The 
right  to  farm  this  strip  and  to  pass  through 
It  is  a  detriment  to"  the  defendant  "If  .it 
were  mine,  I  would  rather  not  cultivate" 
the  strip.  "I  would  fence  up  that  right  of 
way  because  of  that  danger  of  falling  wires 
and  breaking  of  poles.  In  my  estimation  of 
tills  $500  I  consider  tbe  inconvenience  it 
would  put  me  to  with  my  farm,  either  In 
tUItng  it,  pasturing  it,  Irrigating  it,  and 
everything  for  that  inconvenience  I  would 
be  put  to  in  farming  my  place,  maintaining 
a  fence.  If  I  had  one,  along  tlie  pole  Une,  or 
gates,  either  to  enter  it  at  either  end  or  in 
the  center  of  it"  At  the  conclusion  of  his 
cross-examination,  counsel  for  plaintiff  stat- 
ed: "I  believe  it  is  apparent  from  the  tes- 
tlmoay  of  this  witness  that  he  has  based 
his  valaation  of  the  depreciation  upon  an 
element  which  is  not  a  proper  consideration 
of  damage,  which  is  the  breaking  of  these 
wires  and  falling  of  these  poles  upon  the 
property,  for  in  case  such  an  event  happened 
the  defendant  would  l>e  entitled  to  recover 
whatever  damages  might  accrue  In  another 
action,  and  It  is  something  which  is  too  re- 
mote and  too  speculative  to  place  before  tbe 
Jury,  and.  In  order  for  them  to  arrive  at  any 
fair  estimation  at  all,  /  move  that  to  much 
of  the  testimony  of  this  witness  at  refers 
to  the  depreciation  of  the  part  not  taken  be 
jtrioken  out."  The  motion  was  denied.  The 
court,  in  several  dllferent  paragraphs,  in- 
structed the  jury  that  the  measure  of  dam- 
ages and  the  amount  of  their  verdict  should 
be  the  diminution,  if  any,  of  the  market  val- 
ue of  tbe  defendant's  land  by  reason  of  the 
location  of  the  electrical  line  upon  it;  that 
they,  npon  tbe  evidence,  should  determine 
the  fair  market  value  of  the  land  at  the  time 
of  the  commencement  of  the  action  without 
the  line  upon  it  and  then  the  market  value 
of  the  land  with  tbe  line  npon  it,'  and  that 
the  dUference  between  the  two,  with  inter- 
est should  l>e  the  amount  of  their  verdict; 
and  that  In  determining  the  damages  they 
could  only  consider  the  actual  depreciation, 
if  any,  in  tbe  market  value  caused  by  tbe 
construction  and  operation  of  the  line  in 
tbe  manner  contemplated  by  the  plaintiff. 
The  court  further  charged  them  that  the 
damages  to  be  assessed  must  be  on  the 
basis  that  tbe  transmission  line  will  be 
maintained  in  a  skillful  and  proper  manner, 
and  that  damages  resulting  from  negligence 
In  constructing  and  maintaining  the  line 
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could  be  recovered  in  a  proper  action,  and 
mat  no  damages  could  be  awarded  on  the 
theory  that  such  negligence  might  happen, 
nor  that  trespasses  might  thereafter  be  com- 
mitted by  the  plaintiff  or  its  agents.  The 
court  also  charged  them  that  the  danger 
from  the  overhead  wires  heavily  charged 
with  electricity  could  only  be  considered  by 
them  as  bearing  upon  the  depreciation  of 
tbe  market  value  of  the  land,  and  that  such 
fact  could  not  be  considered  by  them  on  any 
other  theory;  and  in' several  different  para- 
graphs admonished  them  that  they  must  not 
base  their  verdict  upon  mere  speculation  and 
conjecture  as  to  what  might  happen,  and 
expressly  charged  them  that  "you  are  to  dis- 
regard any  testimony  based  merely  upon 
speculative  and  contingent  possibilities,  and 
confine  yourselves  to  the  actual  damage  of 
the  property."  The  court  then  further  in- 
structed the  Jury,  and  as  requested  by  the 
plaintiff,  that  "you  are  instructed  that  you 
should  not  consider  in  the  assessment  of 
damages  such  remote  contingencies  as  dan- 
ger to  persons  or  stock  of  crops  from  the 
possible  breaking  or  falling  of  the  wires  or 
other  parts  of  plaintlfTs  transmission  line," 
but  added  to  such  request,  "unless  upon  con- 
sideration of  the  evidence  you  find  by  the 
preponderance  thereof,  that  that  will  Injure 
the  market  value  of  the  land." 

11,2]  Tbe  rulings  refusing  plaintiff's  re- 
quest and  giving  it  as  modified,  admlttiu;; 
the  testimony  of  the  defendant's  expert,  and 
refusing  to  strike  tbe  testimony  of  the  wit- 
ness referred  to,  are  complained  of.  The 
last  will  be  considered  first,  the  testimony 
of  tbe  witness  who  stated  that  in  estimating 
the  difference  between  the  market  value  of 
the  defendant's  farm  before  and  after  the 
construction  of  the  power  line  he  considered, 
among  other  things,  the  danger  from  the 
wires  and  of  their  breaking  and  falling.  It 
Is  here  contended  that  such  an  element  was 
remote  and  speculative,  and  for  that  reason 
could  not  properly  be  considered  by  tbe  wit- 
ness in  estimating  the  depreciation  of  valne, 
and  therefore  tbe  statement  made  by  him 
that  he  did  consider  such  element  ought  to 
have  been  stricken  on  plaintiff's  motion. 
The  motion  itself  is  indefinite  and  uncertain. 
If  counsel  thought  the  answer  and  opinion 
of  the  witness  as  to  the  market  value  after 
the  construction  of  the  power  line  or  the 
depreciation  of  such  value  because  of  such 
construction  was  based  on  something  not 
proi)er  to  be  considered  by  the  witness  and 
not  tending  to  affect  value,  a  motion  to 
strike  such  answer  ought  to  have  been  made. 
No  such  motion  was  made.  All  that  Is  claim- 
ed for  the  motion  is  that  some  of  the  reasons 
which  the  witness  gave  or  some  of  the 
things  testified  to  by  him — the  danger  from 
the  wires  and  of  their  breaking  and  falling 
— ^which  were  taken  Into  consideration  by 
him  in  arriving  at  his  opinion  as  to  tbe 
amount  of  the  depreciation  of  the  market 
value  of  the  land  ought  to  have  been  strlck- 
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en.  But  the  motion  was  not  restricted  nor 
directed  to  sucli  things.  Tbe  motion  was: 
"I  move  tbat  so  macli  of  ttie  testimony  of 
this  witness  as  refers  to  tlie  depreciation  of 
tile  part  (of  tlie  land)  not  taken  be  stridden 
out"  Manifestly  this  motion  could  not 
properly  have  been  granted,  even  tbougb 
plaintiff's  position  is  sound,"  for  tbe  motion 
is  broad  enongb  to  Include,  not  only  tbe 
things  now  complaiued  of  as  being  too  re- 
mote and  speculative,  but  everything  else 
testified  to  by  the  witness  in  respect  of  the 
depreciation  of  the  value  of  tbe  land  not 
taken.  From  the  motion  it  would  seem  that 
counsel  thought  tbat  all  that  the  witness  had 
testified  to  in  respect  of  the  depreciation  of 
the  value  of  the  land  not  taken  ought  to 
have  been  stricken,  but  all  tbat  he  bad  tes- 
tified to,  including  the  testimony  tbat  he 
considered  the  danger  from  the  wires  and 
of  their  breaking  and  falling,  was  competent 
and  admissible  as  affecting  the  value  of  the 
strip  occupied  by  the  plaintiff,  or  that  por- 
tion of  it  actually  taken  and  occupied  by  it 
Furthermore,  plaintiff's  contention  is  rather 
strange.  Here  is  a  witness  who  on  direct 
examination  testified  that  the  difference  be- 
tween tbe  market  value  of  the  defendant's 
land  before  and  after  tbe  construction  of  the 
line  was  $1,450.  When  on  cross-examina- 
tion he  is  asked  by  plaintiff's  counsel  on 
what  that  is  based,  the  witness,  among  other 
things,  gives  a  reason,  and  states  somethlbg 
which  appellant  thinks  is  remote  and  specu- 
lative and  which  does  not  tend  to  affect  val- 
ue, and  then  asks,  not  to  have  the  answer  or 
opinion  of  the  witness  as  to  value  stricken, 
but  urges  under  the  motion  which  was  made 
tbat  tbe  court  ought  to  liave  stricken  tbat 
portion  of  tbe  testimony  of  the  witness 
showing  tbat  bis  opinion  was  partly  based 
on  something  too  remote  and  speculative. 
Thus,  according  to  plaintiff's  contention,  the 
very  thing  which  it  claims  affected  the  opin- 
ion or  rendered  it  valueless,  plaintiff  sought 
to  have  stricken  and  taken  from  the  Jury, 
leaving  the  opinion  before  them.  It  would 
seem  the  more  the  plaintiff  was  able  to 
show  on  cross-examination  that  tbe  value 
which  the  witness  had  fixed  on  bis  direct 
examination  was  based  on  mere  speculation 
and  conjecture,  the  more  it  bad  modified, 
cut  down,  and  affected  tbe  weight  of  the 
testimony  of  the  witness.  And,  as  his  opin- 
ion remained  in  evidence  and  was  not  asked 
to  be  stricken,  it  would  seem  more  beneficial 
than  harmful  to  the  plaintiff  to  have  tbe 
testimony  also  remain  showing  that  the 
opinion  was  based  or  partly  based  on  some- 
thing claimed  to  be  speculative  and  not  tend- 
ing to  affect  value.  We  think  the  plaintiff 
was  not  harmed  by  the  ruling,  and  tbat  its 
Tights  in  tbe  particular  complained  of  were 
fully  protected  by  the  charge. 

[3]  It  is  further  contended  that  tbe  de- 
fendant was  not  entitled  to  show  by  its  ex- 
'pert  tbat  the  wires  upon  tbe  line  of  poles 
■ftkd  heavily  charged  with  a  voltage  of  44,000 


volts  would  be  dangerous  to  persons  and 
animals  within  ten  feet  of  tbe  transmission 
line,  for  the  reason  tbat  tbe  showing  of  such 
fact  entered  tbe  field  of  mere  speculation 
and  conjecture.  Of  course,  the  defendant 
was  entitled  to  show  all  the  circumstances 
and  conditions  tending  to  depreciate  tds 
property,  and  all  facts  affecting  the  market 
value  of  it  If  the  existence  of  tbe  wires 
exposed  persons  and  live  stock  coming  with- 
in 10  feet  of  the  transmission  line  to  danger, 
we  do  not  see  why  the  defendant  was  not 
entitled  to  show  that  fact  as  tending  to  de- 
preciate the  property  and  affect  the  market 
value  of  it 

[4]  Whether  tbe  wires  so  charged  would 
expose  persons  and  live  stock  to  danger  was 
a  question  of  fact,  not  of  law.  The  evidence 
no  doubt  was  offered  and  received  to  show 
an  immediate  presence  of  such  a  danger. 
We  think  the  evidence  was  properly  receiv- 
ed, and  that  tbe  ruling  is  analogous  to  the 
doctrine  generally  announced  by  the  courts 
in  proceedings  to  condemn  lands  for  a  right 
of  way  for  railroad  purposes,  that  in  esti- 
mating the  amount  of  recovery  the  Jury  can 
properly  consider  as  an  element  of  damages 
the  facts  of  whether  stock  would  be  liable 
to  be  accidentally  killed,  or  crops  and  fences 
and  buildings  destroyed  by  fire  without  fault 
on  the  part  of  the  railroad  company,  in  so 
far  as  such  things  were  shown  by  evidence 
and  tended  to  depreciate  the  value  of  the 
farm  or  tract  of  land  through  which  tbe 
right  of  way  is  sought,  not  as  independent 
items  of  damages,  but  as  affecting  the  mar- 
ket value  of  the  land  not  taken.  1  Lewis, 
Em.  Domain  (3d  Ed.)  |  740;  Leroy  &  W.  R. 
C^.  y.  Ross,  40  Kan.  598,  20  Pac.  197,  2  L. 
R.  A.  217;  Beckman  v.  Lincoln  &  N.  W.  R. 
Co.,  85  Neb.  228,  122  N.  W.  994,  133  Am.  St 
Rep.  655;  Alloway  v.  Nashville,  88  Tenn. 
510,  13  S.  W.  123,  8  L.  B.  A.  123.  And  to 
this  effect  are  the  holdings  of  this  court  In. 
tbe  cases  of  Morris  v.  Railroad,  36  Utah,  14, 
102  Pac.  629,  and  O'Neill  v.  San  Pedro,  L. 
A.  &  S.  L.  R.  Co.,  38  Utah,  476,  114  Pac. 
127. 

This  brings  us  to  the  ruling  complained  of 
in  refusing  plaintiff's  request  and  giving  it 
as  modified,  that  the  danger  to  persons  or 
live  stock  from  tbe  breaking  or  falling  of 
wires  could  not  be  considered  as  an  Inde- 
pendent Item  of  damage,  but  could  be  con- 
sidered by  the  Jury  as  bearing  on  the  market 
value  of  tbe  defendant's  land,  if  they,  upon 
a  preponderance  of  the  evidence,  found  that 
the  value  thereof  was  affected  thereby.  We 
think  this  charge  la  In  harmony  with  the 
doctrine  Just  referred  to. 

[5]  A  witness  for  the  plaintiff  on  direct 
examination  testified  tbat  he  had  bought  and 
sold  farm  lands  in  the  vicinity  oi  the  de- 
fendant's land;  that  be  knew  of  and  was 
familiar  with  sales  of  lands  similar  to  that 
of  the  defendant;  that  be  was  acquainted 
with  the  defendant's  land,  and  had  examined 
it  with  a  view  of  determining  Ita  market 
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value;  that  he  knew  the  power  line  and  the 
place  It  crossed  his  land;  that  the  market 
Talue  of  the  defendant's  farm  before  the 
construction  of  the  power  line  was  not  to 
exceed  $10,000;  that  the  market  value  of  the 
SO-foot  strip  without  the  poles  upon  It  was 
100  and  with  the  poles  $40;  and  that  the 
balance  of  the  farm  was  not  injured  nor  the 
market  value  of  it  depreciated  by  reason  of 
the  construction  and  maintenance  of  the 
power  line.  Then,  in  response  to  further 
questions  propounded  to  him  on  his  direct 
examination,  be  further  stated  that  he  was 
acquainted  with  sales  of  lands  sim^ar  in 
character  to  the  defendant's  land,  and  that 
he  had  knowledge  of  the  sale  of  a  particu- 
lar tract  near  the  defendant's  land,  and  that 
be  obtained  such  Information  from  the  agent 
of  the  parties  who  had  purchased  the  tract 
Thereupon  the  court,  on  its  own  motion,  ob- 
served: "Yon  are  seeking  to  prove  particular 
sales,  are  you?  Ck>unsel  for  Plaintiff:  lee, 
sir."  The  court  stated:  "That  is  not  admis- 
sible under  the  rule  on  direct  examination" 
—and  observed  that  such  things  may  be  in- 
quired about  on  cross-examination,  and  then 
on  redirect,  but  not  on  the  direct  examina- 
tion. "Counsel:  Do  I  understand  the  court 
to  rule,  then,  that  the  witness  on  direct  ex- 
amination cannot  give  his  statement  of  par- 
ticular values  of  similar  property?  Court: 
Yes;  that  is  the  uniform  practice."  This 
ruling  is  complained  of.  As  stated  in  1  El- 
liott, Ev.  I  180,  Jones,  Ev.  (2d  Ed.)  {  168. 
and  13  Ency.  Ev.  pp.  457-163,  there  is  a 
marked  conflict  of  opinion  as  to  the  compe- 
tency of  evidence  on  direct  examination  to 
show  the  sale  price  of  other  lands  of  general 
similarity  in  location,  character,  and  adapta- 
bility to  use  of  the  lands  sold  with  those  the 
value  of  which  is  in  question,  and  of  sales 
made  about  the  time  the  value-  of  the  latter 
must  be  established.  The  cases  supporting 
the  affirmative  and  those  the  negative  of  the 
proposition  are  there  noted.  Even  though 
the  conclusion  should  be  reached  that  such 
sales  may  properly  be  shown  on  the  direct 
examination,  yet  we  are  clearly  of  the  opin- 
ion that  in  this  instance  the  plaintiff  was 
not  harmed  by  the  ruling.  The  witness  had 
already  stated  that  he  had  bought  and  sold 
lands ;  that  he  knew  of  sales  of  lands  simi- 
lar to  that  of  the  defendant;  that  he  knew 
the  market  value  of  such  lands  and  the 
market  value  of  the  defendant's  land,  and 
stated  what  that  was,  and  the  amount  which 
Id  his  opinion  the  value  of  the  defendant's 
land  was  depreciated  by  reason  of  the  con- 
struction of  the  power  line  over  it.  In  such 
case  the  plaintiff  was  not  prejudiced  even 
though  it  be  assumed  that  it,  on  the  direct 
examination  of  the  witness,  was  entitled  to 
show  sales  of  other  lands.  Seattle  &  M.  By. 
Co.  T.  Gilchrist,  4  Wash.  509,  30  Pac.  730; 
Teele  t.  Boston,  165  Mass.  88,  42  N.  E.  506; 
Sargent  v.  Merrlmac,  196  Mass.  171,  81  N. 


B.  070,  11  L.  R.  A.  (Nv  S.)  996,  124  Am.  St 
Rep.  528.  At  any  rate,  It  is  not  such  an  ir- 
TOT,  if  there  be  one,  as  requires  a  reversal 
of  the  judgment. 

We  are  of  the  opinion  that  no  reversible 
error  is  shown,  and  that  the  judgment  of  the 
court  below  ought  therefore  to  be  affirmed, 
with  costs.    It  is  so  ordered. 

FRICE,  C.  J.,  and  McCARTY,  J.,  concur. 


(41  Utah,  200) 
HOLM  V.  DAVIS  et  aL 
(Supreme  Court  of  Utah.    June  12,  1012.)   . 

1.  Tbial  (|  400*)— Findings— Amendmbnt. 

Comp.  Laws  1007,  §  3005,  confers  jurisdic- 
tion on  the  court  under  certain  circumstances 
to  relieve  a  party  from  a  judgment,  order,  or 
other  proceeding  taken  against  him  through  bis 
mistake,  inadvertence,  surprise,  or  excusable 
neglect  on  such  terms  with  reference  to  costs  as 
may  be  proper,  etc.,  and  section  3168  pro- 
vides that,  on  the  trial  of  a  question  of  fact 
by  the  court,  its  decision  must  be  given  in 
writing  and  filed  with  the  clerk  within  30  days 
after  the  cause  is  submitted  for  decision,  but 
that  the  court  at  anj^  time  before  notice  of  ap- 
peal is  served  or  hied,  or  before  motion  for 
a  new  trial  is  ruled  on,  may  add  to  or  modify 
the  findings  in  any  respect  so  as  to  make  the 
same  conform  to  the  issues  presented  by  the 
pleadings  and  to  the  evidence  adduced  at  the 
trial,  but  that  no  sach  additions  to  or  modifi- 
cations of  tbe  findings  shall  be  made,  unless 
notice  In  writing,  specifying  generally  the  addi- 
tions or  modifications  desired,  shall  have  been 
served  on  the  adverse  party  or  his  attorney. 
Held  that,  independent  of  such  sections,  the 
court,  after  the  expiration  of  the  term  at  which 
an  action  was  tried  and  determined,  notwith- 
standing the  pendency  of  a  motion  to  retax 
costs,  bad  no  jurisdiction  to  modify  the  find- 
ings on  its  own  motion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  |§  949,  950;  Dec.  Dig.  {  400.*]  • 

2.  LICENSES  (§  44*)— USB  OF  Reai.  Pbopkbtt 

— Easeuent  Distinocished. 

Where  intervener  constructed  and  used  a 
canal  over  plaintiff's  land  for  a  millrace  and  ir- 
rigation ditch  to  furnish  water  for  motive  pow- 
er for  the  mill,  and  to  irrigate  certain  lands, 
and  such  canal,  though  originally  constructed 
by  consent  of  plaintiff's  grantor,  bad  been  used 
and  maintained  for  such  purposes  for  more 
than  twenty  years  when  plamtiff  purchased  the 
same,  intervener's  right  to  maintain,  protect, 
and  improve  it  was  not  a  mere  license,  but  aa 
easement  acquired  by  prescription. 

[Ed.  Note.— For  other  cases,  see  Licenses,. 
Cent.  Dig.  §§  97-99;   Dec.  Dig.  §  44.*] 

3.  Watebs   and  Water  Codrses   (J   154*)— 
Wateb  Canal— Maintenance. 

Where  intervener  had  acquired  a  prescrip- 
tive easement  to  maintain  a  water  canal  over 
plaintiff's  land,  intervener  was  entitled  to  enter 
on  the  land  to  clean  out  and  make  necessary 
repairs  to  the  canal,  doing  no  unnecessary  in- 
jury to  the  servient  estate. 

[Ed.  Note.— For  other  cases,  see  Waters  an* 
Water  Courses,  Cent  Dig.  §|  167-179;  Dec. 
Dig.  §  154. »] 

4.  Masteb  akd  Sebvant  (f  302*)— Injubib* 
TO  Thibd  Pebsons— Tbespass  by  Sebvants. 

Where  defendant,  having  an  easement  to 
maintain  a  water  canal  over  plaintiff's  land, 
sent  workmen  to  clean  out  and  repair  the  canal, 
a  finding  that  tbe^  trespassed  on  ground  not 
necessary  for  their  work  was  Insufficient  to 
warrant  a  recovery  against  intervener,  since  la 
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•o  trespasaine  the  workmen  acted  beyond  the 
•cope  of  their  employment,  rendering  them- 
•elvea,  and  not  intervener,  liable  for  their  acts. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f{  1217-1221,  1225,  1229; 
Dec.  Dig.  f  302.*] 

Appeal  from  District  Court,  Utah  County ; 
J.  E.  Booth,  Judge. 

Action  by  Annes  Holm  against  Warren  E. 
Davis,  in  which  the  Spanish  Fork  Co-opera- 
tive Institution  Intervened.  Judgment  for 
plaintiff,  and  intervener  appeals.  Reversed 
and  remanded. 

A.  Sazey,  of  Spanish  Fork,  for  appellant 
Elias  Hanson,  of  Spanish  Fork,  for  respond- 
ent. 

FRICK,  C.  J.  The  respondent  commenced 
this  action  against  the  defendant  <Davl8  to 
recover  damages  for  trespasses  that  it  is  al- 
leged said  Davis  by  himself  and  "by  hla 
agents"  had  committed  on  respondent's  land, 
which  is  specifically  described  in  the  com- 
plaint. Davis '  answered,  justifying  the  al- 
leged trespasses.  His  answer  Is,  however, 
not  material  to  the  real  Questions  involved 
here,  and  therefore  will  not  be  referred  to 
hereafter.  The '  appellant  asked  and  was 
given  leave  to  Intervene  In  the  action  com- 
menced against  Davis  as  aforesaid,  and  in 
its  complaint  in  intervention  it  In  substance 
alleged  that  the  fee  to  the  land  In  question 
was  In  the  respondent ;  that  it  was  the  own- 
er, and  for  many  years  prior  to  the  com- 
mencement of  the  action  had  been  the  own- 
er, of  a  flouring  mill  which  it  operated  by 
water  power,  which  water  was  obtained  from 
Spanish  Fork  river  by  means  of  a  canal  or 
ditch  about  three  miles  in  length;  that  said 
canal  or  ditch  passed  through  respondent's 
land,  and  that  the  same  was  constructed, 
owned,  occupied,  and  used  by  appellant  for 
the  purposes  of  conducting  water  through 
the  same  to  said  mill  for  a  period  of  25 
years  without  molestation  or  interference 
from  any  one,  and  for  about  23  years  before 
the  respondent  purchased  and  became  the 
owner  of  the  land  In  question ;  that  the  ap- 
pellant claims  the  right  to  use,  maintain, 
and  repair  said  canal  as  an  easement  over 
said  land,  and  that  the  acts  complained  of 
by  respondent  were  committed  by  appellant's 
agents  and  employes  by  going  on  and  along 
said  canal  or  ditch  for  the  purpose  of  mak- 
ing repairs  that  were  necessary  and  requir- 
ed, and  for  that  purpose  removed  sand  and 
gravel  that  had  accumulated  in  said  canal, 
and  which  had  to  be  removed  to  permit 
the  necessary  water  to  flow  through  the 
same  to  said  mill ;  that  said  sand  and  grav- 
el were  carefully  removed  and  deposited 
along  the  margin  of  the  bank  of  said  canal, 
and  that  no  unnecessary  thing  was  done  or 
act  committed  in  doing  said  work.  Respond- 
ent answered  the  complaint,  admitting  the 
Ifllegations  therein,  except  that  appellant 
bad  acquired  a  right  of  way  or  an  easement 


over  his  land.  The  Issues  were  tried  to  the 
court  without  a  jury.  The  court,  after  mak- 
ing a  personal  inspection  of  the  canal  or 
ditch,  on  the  27th  day  of  May,  1911,  made 
the  following  findings  of  fact  and  conclu- 
sions of  law :  "That  the  plalntlS  is  the  own- 
er of  the  land  described  in  his  complaint ; 
that  the  defendant,  the  Spanish  Fork  Co- 
operative Institution,  a  corporation,  has  a 
miUrace,  which  race  is  also  used  as  an  Ir- 
rigation canal,  running  'through  the  said 
land  on  a  sldehlll,  and  has  maintained  .said 
canal  for  more  than  20  years,  and  which 
was  built  with  the  consent  of  the  then  own- 
er of  the  land ;  that  it  Is  necessary  from 
year  to  year  that  the  said  canal  should  be 
cleared  out  and  repaired;  that  the  defend- 
ant Warren  B.  Davia,  In  May,  1910,  as  an 
employ^  of  the  said  defendant  corporation, 
with  the  assistance  of  other  men,  cleaned 
out  and  repaired  the  said  ditch;  that  In 
performing  the  work  necessary  thereto  no 
unnecessary  damage  or  injury  was  done  to 
the  ground  of  the  plaintiff,  hut  the  workmen 
trespassed  on  ground  not  necessary  for  said 
work;  that  neither  of  said  defendants  ei- 
ther made  or  attempted  to  make  any  ar- 
rangements with  the  plaintiff  whereby  they 
might  go  onto  plaintiff's  grobnd  for  the 
performance  of  said  work;  that  the  plain- 
tiff has  sustained  only  nominal  damages. 
Judgment  should  therefore  be  for  the  plaln- 
tiflf  that  he  recover  damages  in  the  sum  of 
$1,  and  that  the  defendant,  the  Spanish 
Fork  Co-operative  Institution,  a  corporation, 
pay  the  said  sum  of  $1,  and  the  costs  of 
this  suit"  The  appeal  la  upon  the  judgment 
roll  without  a  bill  of  exceptions  containing 
the  evidence.  All  that  we  can  determine, 
therefore,  is  whether  the  pleadings  and  find- 
ings of  fact  sustain  the  conclusions  of  law 
and  judgment 

[11  It  is  not  necessary  to  refer  to  the  plead- 
ings farther  than  has  been  done.  As  we 
have  seen,  the  findings  constituting  the  de- 
cision of  the  court  were  filed  on  the  27th 
day  of  May,  1911,  during  the  April  term  of 
court  Thereafter,  to  wit,  on  the  26th  day 
of  August,  1911,  after  the  April  term  of 
court  had  been  adjourned  without  date,  and 
pending  the  July  term,  the  court  modified  its 
findings  of  foot  by  Inserting  that  portion 
thereof  which  we  have  Italicized.  Appel- 
lant at  the  time  objected  to  the  court's  au- 
thority to  make  the  modification  in  the  find- 
ings, and  now  Insists  that  the  court  exceed- 
ed Its  power  or  jurisdiction  In  making  the 
modification  of  the  findings  as  indicated, 
and  that,  therefore,  for  the  purposes  of  this 
decision,  said  modification  mnst  be  deemed 
as  not  having  been  made.  Did  the  court  ex- 
ceed its  power  In  making  the  modification 
complained  of  by  appellant?  It  is  practical- 
ly conceded  by  respondent,  at  least -it  is  not 
controverted  by  him,  that  the  findings  were 
made  and  filed  in  the  April  term,  while  the 
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modification  Qiereof  was  made  In  the  fol- 
lowing July  term.     We  shall  assume  that 
under  the  decisions  of  this  court  the  district 
court  had  the  power  to  modify  its  findings 
at  any  time  before  the  adjournment  of  the 
term  during  which  they  were  made  and  fil- 
ed,   and   that  said  modification  could  also 
l-e  made  if  made  in  accordance  with  the  pro- 
visions of  Comp.  Laws  1907,  S  3168,  or  un- 
der  the  provisions  of  section  8005.     In  the 
case    at   bar,    the   findings   were,   however, 
modified    after   the   term,   and  no   attempt 
was  made  to  conform  to  the  provisions  of 
either  one  of  the  foregoing  sections.     The 
question,  therefore.  Is,  Did  the  court  of  its 
own  motion  have  the  power  to  make  a  modi- 
fication of  its  findings  at  the  time  and  In 
the  manner  disclosed  by  this  record?     Re- 
spohdent's  counsel  seeks  to  Justify  the  ac- 
tion of  the  court  on  the  ground  that  appel- 
lant had  filed  a  motion  to  retaz  costs  during 
the  April  term  which  remained  pending  and 
was  finally  disposed  of  by  the  court  on  the 
26th  day  of  August  and  at  the  time  the 
modification   was   made,  all  of  which  was 
during  the  July  term.    The  motion  to  retax 
costs  was  based  upon  the  findings  as  they 
then    stood,    and    under   which   appellant's 
counsel    contended   his   client  could   not   be 
required  to  pay  costs  under  our  statute.   The 
court    seemed    to    appreciate    the    force    of 
counsel's  contention  In  that  regard,  and  thus 
modified  the  findings  so  that  the  costs  could 
legally  be  taxed  against  appellant.    The  mo- 
tion to  retaz  costs  certainly  was  not  made 
nor  Intended  for  the  purpose  of  having  the 
court  modify  Its  findings  under  the  provi- 
sions of  section  3168  or  under  section  3005, 
supra.    Indeed,  the  motion  was  filed  and  In- 
tended   for   an   entirely   different   purpose. 
The  motion  therefore  was  not  and  in  the 
nature  of  things  could  not  have  Invoked  the 
power  of  the  court  to  modify  its  findings 
within  the  purview  of  the  two  sections  re- 
ferred to.     Nor,  In  view  that  the  term  of 
court  at  which  the  findings  were  made  and 
filed   bad  been   finally   adjourned,  did   the 
court  possess  Inherent  power  to  make  the 
modification  complained  of.    That  the  court 
cannot  legally  make  modification  of  Its  find- 
ings after  the  term  has  expired  when  such 
modification  is  not  made  under  and  in  con- 
fi>rmlty  with  the  provisions  of  either  one 
or  the  otlier  of  sections  3168  or  3005,  supra, 
80  as  to  extend,  the  time  within  which  to 
take  an  appeal  was  held  by  us  in  the  case 
of  Atwood  V.  "Davis  at  the  October,  1911, 
term   of  this  court.     The  question   having 
been  determined  on  a  motion  to  dismiss  the 
appeal,  no  opinion  was  filed,   but  the  ap- 
peal   dismissed.     We   are   of   the   opinion, 
therefore,    that    the    court    in    making    the 
modification  of  the  findings  as  aforesaid  on 
its  own  motion  after  the  term  had  expired, 
exceeded  Its  power,  and  that  the  findings 
must,  for  the  purposes  of  this  decision,  be 
treated    as    though    no    such    modification 
tiler  H>f  bad  been  made. 


Treating  the  findings,  therefore,  as  orlg^ 
Inally  made  and  filed  by  the  court,  do  they 
sustain  the  conclusions  of  law  and  Judgment 
entered  against  appellant  for  the  sum  of  $1 
damages  and  for  costs?  Counsel  for  appel- 
lant Insists  that,  in  view  that  the  court 
found  that  the  canal  or  ditch  in  question  had 
been  constructed  over  appellant's  land  for 
more  than  a  sufficient  length  of  time  to  con- 
stitute said  canal  or  ditch  an  easement  on 
or  over  his  land,  therefore  appellant  had  a 
legal  right  to  enter  upon  and  along  said  ca- 
nal or  ditch  to  repair  and  clean  out  the  same 
if  the  work  was  done  without  unnecessary 
injury  to  respondent's  land  or  property,  and 
therefore  appellant  was  not  guilty  of  tres- 
pass, and,  if  this  be  so,  the  conclusion  of  law 
and  Judgment  for  damages  and  costs  are  not 
sustained  by  said  findings,  and  cannot  pre- 
vail. Counsel  for  respondent  contends  that, 
because  the  court  found  that  the  canal  was 
originally  constructed  "with  the  consent  of 
the  then  ovraer  of  the  land"  in  question  here, 
the  canal  was  constructed  and  maintained 
under  a  license  from  the  owner  of  the  land, 
and  that,  where  such  Is  the  case,  no  ease- 
ment is  acquired,  and  therefore  none  exists 
in  this  case.  The  foregoing  contentions  pre- 
sent the  real  question  in  the  case. 

[2]  We  have  no  means  of  determining 
what  the  evidence  was, 'and  the  court's  find- 
ings are  far  from  specific  In  view,  howev- 
er, that  both  parties  have  expressed  an  ear- 
nest desire  that  we  should,  if  possible  un- 
der the  findings  as  they  are,  determine 
whether  the  canal  in  question  constitutes  an 
easement  or  not,  we  have  concluded  that  in 
view  of  the  permanent  character  of  the  ca- 
nal and  the  purposes  for  and  time  during 
which  it  was  constructed,  maintained,  and 
used,  the  findings  are  sufficient  to  enable  ns 
to  determine  that  question,  although  the  find- 
ings are  somewhat  meager  in  detail.  The 
findings  show  that  the  canal  was  construct- 
ed and  used  for  a  mlllrace  and  irrigating 
ditch  to  furnish  water  for  motive  power  for 
a  miU,  and  to  irrigate  lands  to  make  the 
same  productive;  that  the  canal  had  been 
constructed,  maintained,  and  used  for  the 
purposes  aforesaid  for  more  than  20  years 
when  respondent  purchased  and  became  the 
owner  of  the  land  over  which  the  canal  was 
constructed  and  maintained.  If  the  canal 
during  the  20  years  was  maintained  and 
used  adversely  and  under  a  claim  of  right, 
such  use  for  that  length  of  time  would  have 
ripened  into  a  prescriptive  right  constitut- 
ing an  easement.  This  has  been  the  uniform 
holding  of  this  court  See  Lund  v.  Wilcox, 
34  Utah,  205,  97  Pac.  33,  and  cases  there  cit- 
ed. Counsel  for  respondent  in  effect  concede 
the  law  in  this  state  to  be  so,  but  he  con- 
tends that,  because  the  court  found  that  the 
canal  was  originally  constructed  with  the 
consent  of  the  owner  of  the  land,  the  claim 
of  adverse  user  under  claim  of  right  has  no 
foundation  either  In  law  or  fact.  In  this 
contention  we  think  coubsel  Is  mistaken.    It 
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does  not  necessarily  follow  that  because  a 
ditch  or  any  other  permanent  structure  Is 
constructed  on  or  over  the  lands  of  anoth^ 
with  snch  other's  consent  the  use  and  main- 
ttmance  thereof  by  the  person  who  construct- 
ed It  or  his  assignee  cannot  be  adverse  and 
under  a  claim  of  right  within  the  purview 
of  the  law  governing  easements  acquired  by 
prescription.  The  question  to  a  large  extent 
depends  upon  the  character  of  the  use  or 
thing  which  is  claimed  as  an  easement,  and 
the  object  or  purpose  for  wliich  the  thing  was 
constructed,  used,  and  maintained.  In  this 
case  the  canal  or  ditch  was  constructed  for 
a  purpose  which  was  permanent  in  its  na- 
ture. We  may  well  assume  that  no  one 
would  build  a  mill  and  construct  a  canal 
three  or  more  miles  in  length  for  the  purpose 
of  providing  water  for  motive  power  to  op- 
erate the  mill  and  Irrigate  the  arid  lands,  ex- 
cept as  a  permanent  thing.  That  such  is  the 
case  Is  natural,  and  must  be  obvious  to  all, 
and  hence  needs  no  argument  or  elaboration. 
The  fact,  therefore,  that  the  canal  was  on 
the  land  and  was  being  used  for  the  purpos- 
es aforesaid  was  notice  to  the  respondent 
that  It  was  a  structure  of  a  permanent  char- 
acter used  for  purposes  permanent  in  their 
nature,  and  hence  he  purchased  the  land  sul>- 
Ject  to  the  rights  of  (he  owner  of  the  ca- 
nal. If  the  right  to -use  the  same,  therefore, 
had  ripened  into  a  prescriptive  right  by  the 
lapse  of  time  and  the  character  of  its  use, 
respondent  purchased  and  holds  the  land 
subject  to  appellant's  right  to  maintain  and 
use  the  canal  for  the  purposes  for  which  it 
was  constructed,  maintained,  and  used  from 
its  inception.  This  is  well  illustrated  by  the 
courts  In  the  following  cases:  Jewett  v.  Hus- 
sey,  70  Me.  433,  and  Goventon  y.  Seufert,  23 
Or.  648,  32  Pac.  508.  In  both  of  those  cas- 
es it  is  held  that,  although  the  inception  of 
a  prescriptive  right  rests  in  parol  by  the 
permission  of  the  owner  of  the  land  over 
which  It  is  claimed,  yet,  if  the  right  of  way 
or  ditch  is  used  and  enjoyed  under  a  claim 
of  right  to  use  and  enjoy  it  as  owners  of 
such  property  usually  use  and  enjoy  their 
own,  the  claimant  obtains  a  prescriptive 
right  to  the  use  of  the  easement  In  Ar- 
buckle  V.  Ward,  29  Vt.  53,  the  court,  in  re- 
ferring to  this  subject,  says:  "But  the  mere 
fact  of  showing  that  the  use  began  by  per- 
mission of  the  landowner  is  not  alone  suffi- 
cient to  defeat  the  prescription."  In  Gov- 
enton V.  Seufert,  supra,  the  Supreme  Court 
of  Oregon,  in  passing  on  how  a  right  to  use 
an  irrigating  ditch  over  the  lands  of  another 
may  be  acquired  by  use,  states  the  law  in 
the  following  language:  "That  the  use  be- 
gan by  permission  does  not  affect  the  pre- 
scriptive right  if  it  has  been  used  and  ex- 
ercised for  the  requisite  period  under  claim 
of  right  •  *  ♦  If  the  use  of  the  way  Is 
under  a  parol  consent  given  by  the  owner  of 
the  servient  tenement  to  use  it  as  if  it  were 
legally  conveyed,  it  Is  a  use  as  of  right 
*    *    *    The  plaintiffs  have  used  the  ditch 


as  if  it  had  been  legally  conveyed  to  them — 
that  is,  they  have  exercised  snch  acts  of 
ownership  over  It  as  a  man  would  over  bis 
own  property — and  the  court  must  presume 
In  the  absence  of  any  evidence  to  the  con- 
trary that  the  settlement  was  a  parol  con- 
sent or  transfer  •  •  •  of  the  right  to 
use  the  ditch,  and  hence  it  was  a  use  as  of 
right"  The  court  also  held  that  hi  view 
that  the  party  who  claimed  the  easement 
had  used  it  for  the  purposes  Intended  for  a 
period  longer  than  would  create  a  prescrip- 
tive right,  "the  burden  of  proving  that  plain- 
tiffs held  possession  by  license  or  Indulgence 
was  cast  upon  the  defendants."  To  the  same 
effect,  see  Jones  on  Easements,  §  182. 

[3]  Keeping  In  mind,  therefore,  the  per- 
manent character  of  the  canal  in  question 
and  the  purposes  for  which  it  was  construct- 
ed, used,  and  maintained,  and  that  snch  use 
had  been  for  a  period  longer  than  20  years, 
we  are  forced  to  the  conclusion  that  the 
mere  fact  that  the  court  found  that  the  ca- 
nal was  originally  constructed  "with  the  con- 
sent of  the  then  owner  of  the  land"  cannot 
affect  appellant's  prescriptive  right.  If  such 
were  not  the  law,  then  in  this  state.  In 
view  of  the  arid  character  of  the  land  em- 
braced within  its  borders,  but  few  Irrigating 
ditches  could  now  be  maintained.  This  is 
apparent  to  all,  for  the  reason  that  in  many 
if  not  most  Instances  such  ditches  were  at 
least  in  part  constructed  over  lands  owned 
by  others  either  with  the  express  or  Implied 
permission  or  consent  of  the  owners  tHereof. 
If  the  owners  of  lands  over  which  ditches 
have  been  thus  constructed  can  now  claim, 
as  is  claimed  by  respondent,  that  the  own- 
ers and  users  of  those  ditches  have  acquired 
no  right  to  maintain  them  for  the  reason 
that  the  ditches  or  canals  were  in  fact  con- 
structed with  the  consent  of  the  original 
owners  of  the  lands,  and  hence  the  ditch 
users  are  mere  licensees,  and  their  ditches, 
flumes,  and  canals  are  maiutained  and  used 
only  by  the  sufferance  or  indulgence  of  the 
landowners,  then  the  law  has  proved  to  be 
a  mere  delusion  and  a  snare.  In  settling 
and  reclaiming  the  arid  lands  much  that  in 
early  days  was  deemed  entirely  worthless 
has  now  acquired  considerable  value.  Over 
such  lands  miles  of  ditches,  flumes,  and  ca- 
nals were  constructed  with  either  the  ex- 
press or  implied  consent  of  the  owners  there- 
of. Can  such  owners,  after  a  lapse  of  all 
these  years,  now  treat  the  owners  of  the 
ditches  as  mere  trespassers?  We  think  not 
Upon  the  other  hand,  we  are  of  the  opinion 
that,  although  a  canal,  ditch,  or  flume  may 
have  been  constructed  by  a  person  on  or  over 
lands  owned  by  another  with  the  consent  or 
permission  of  such  other  owner,  yet,  if  the 
owner  of  the  canal,  ditch,  or  flume,  or  his 
assignee,  has  used  and  maintained  the  same 
In  the  same  manner  as  if  the  same  were 
constructed  over  his  own  lauds,  and  where 
such  use  and  maintenance  has  continued  un- 
interruptedly and  imder  claim  of  right  for 
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more  tban  twenty  years,  in  such  event  the 
owner  of  the  ditch  has  acquired  a  right  to 
use  and  maintain  the  same  perpetually  as 
an  easement 

In  Tiew  of  the  foregoing,  what  were  the 
rights  of  appellant  with  respect  to  entering 
upon  the  lands  of  respondent  to  repair  and 
dean  out  the  ditch  or  canal  In  question? 
The  right  of  the  owner  of  an  easement  Is 
admirably  stated  by  Mr.  Jones  In  his  ex- 
cellent work  on  Easements,  {  814,  In  the  fol- 
lowing words:  "The  owner  of  a  dominant 
estate  haTlng  an  easement  has  a  right  to 
enter  upon  the  servient  estate,  and  make  re- 
pairs necessary  for  the  reasonable  and  con- 
venient use  of  the  easement,  doing  no  unnec- 
essary Injury  to  the  servient  estate."  A 
large  number  of  cases  in  support  of  the  doc- 
trine are  collated  by  the  author  In  a  foot- 
note to  the  section  aforesaid  to  which  we  re- 
fer the  reader.  The  doctrine  is  also  well 
illustrated  and  applied  to  an  irrigating  ditch 
by  the  Supreme  Court  of  California  in  Joseph 
V.  Ager,  108  Cal.  517,  41  Pac.  422.  The  find- 
ing in  the  case  at  bar  "that  in  performing 
the  work  necessary  thereto  no  unnecessary 
damage  or  injury  was  done  to  the  gi-ound  of 
the  plaintiff"  while  not  as  specific  as  could 
be  desired,  yet  must  l>e  construed  to  mean 
Just  what  appellant  by  its  servants  and  em- 
ployes had  a  right  to  do,  namely,  to  enter 
upon  respondent's  land  along  the  canal  or 
ditch  in  question  for  the  purpose  of  repair- 
ing and  cleaning  put  the  same,  and,  if  in  do- 
ing the  work  no  unnecessary  injury  was  done 
to  respondent's  land,  appellant  cannot  be 
charged  as  a  trespasser.  Under  the  find- 
ings as  originally  made,  appellant  therefore 
was  clearly  within  its  rights  in  doing  the 
acts  complained  of.  It  was  only  after  the 
coprt  thought  that  It  was  necessary  to  change 
the  findings  to  support  the  Judgment  for 
nominal  damages  and  costs  that  appellant's 
servants  were  charged  with  having  trespass- 
ed on  respondent's  laud. 

[4]  So  far  we  have  considered  the  question 
upon  the  theory  that  the  findings  as  modified 
would  make  the  appellant  liable  as  a  tres- 
passer. If  the  amendment  by  the  court  be 
considered  and  applied  literally  as  written, 
it  may  well  be  doubted  whether  appellant 
would  be  liable,  even  though  the  finding 
were  proper  and  true  in  fact  If  appellant's 
"workmen  trespassed  on  ground  not  neces- 
sary for  said  work"  willfully,  unnecessarily, 
and  when  not  acting  within  the  scope  of 
their  duties  or  employment  in  repairing  or 
cleaning  out  the  canal,  they,  and  not  appel- 
lant, should  have  been  held  as  trespassers. 
We,  however,  do  not  desire  to  base  the  de- 
cision upon  such  narrow  ground.  What'  we 
bold  is  tlut  under  the  facts  found  by.  the 
court  the  ditch  or  canal  constitutes  an  ease- 
loont  over  respondent's  land  which  appellant 
had  a  right  to  maintain,  and'  for  that  pur- 
pose has  a  Tight  to  go  upon  the  land  of  re- 


spondent along  the  ditch,  and  to  use  so  much 
thereof  on  either  side  of  the  dltcli  as  may 
be  necessary  to  make  all  necessary  repairs 
and  '  to  clean  out  said  ditch  at  all  reason- 
able times,  and  that  appellant  is  liable  only 
for  the  abuse  of  such  right;  that  in  this 
case  no  such  abuse  is  shown,  and  hence  the 
judgment  against  appellant  cannot  prevail. 

The  judgment  is  reversed,  and  the  cause 
is  remanded  to  the  district  court,  with  di- 
rections to  strike  from  the  findings  that  por- 
tion indicated  in  italics  and  inserted  therein 
on  August  26, 1911,  to  vacate  the  conclusions 
of  law  and  to  modify  the  same  to  conform 
to  the  law  herein  stated,  and  to  enter  judg- 
ment dismissing  the  action,  and  to  appor- 
tion the  costs  as  in  the  judgment  of  the 
court  may  be  Just  and  equitable.  Appellant 
to  recover  costs  in  this  court. 

McCARTX  and  STRAUP,  JJ.,  concur. 


(il  UUh,  142) 
JOHNSON  V.  UTAH  CONSOI*  MINING  CO. 

(Supreme  Court  of  Utah.    June  7,  1912.) 
SIastkb  and  Sebvant  (S  221*)— Injubies  to 

Servant— Pbomise  to  Repaib— Masteb'b 

LiABiuTT— Assumed  Risk. 

Where  a  master  has  made  a  promise  to 
repair  a  defect,  the  master  and  not  the  servant 
assumes  the  risk  of  injury  caused  thereby  with- 
in such  time  after  the  promise  as  would  be 
reasonably  allowed  for  performance  and  within 
a  period  which  would  not  preclude  all  reason- 
able expectation  that  the  promise  might  be 
kept 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  638-640,  642-645:  Dec. 
Dig.  §  221.*] 

Appeal  from  District  Court,  Salt  Lake 
County;    M.  L.  Ritchie,  Judge. 

Action  by  Nels  Johnson  against  the  Utah 
Consolidated  Mining  Company.  Judgment 
for  defendant  and  plaintiff  appeals.  Re- 
versed and  remanded,  with  directions. 

Plaintiff  brought  tills  action  to  recover 
damages  for  personal  (injuries  alleged  to 
tiave  been  sustained  by  him  on  May  28,  1809, 
while  employed  as  a  miner  in  defendant's 
mine  in  Bingham  Canyon,  Utah. 

The  complaint,  in  substance,  alleges  that 
defendant  a  corporation,  owns  and  operates 
the  Highland  Boy  Mine  in  Blngtiam  Can- 
yon, Utah;  that  on  tlie  day  of  the  injury 
plaintiff  was  employed  in  the  capacity  of  a 
miner  and  machineman  in  a  certain  stope 
on  the  eight  and  a  half  level  of  the  mine; 
that  defendant  carelessly  failed  and  neglect- 
ed to  furnish  plaintiff  a  reasonably  safe 
place  in  which  to  perform  the  work  required 
of  him  under  his  contract  of  employment; 
ttiat  plaintiff,  after  he  began  work,  appre- 
hended that  the  earth  and  rock  over  the 
point  where  he  was  at  work  was  unsound 
and  required  timbering  in  order  to  make  the 
place  reasonably  safe,  notified  defendant's 
shift  boss  of  the  condition,  and  told  him  that 
the  place  needed  timbering;   tliat  the  shift 


•For  other  cases  sea  same  topic  and  section  NUMBER  is  Dec.  Dig.  &  Am.  Dig.  Key -No.  Series  &  Rep'r  Indexes 
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boss  then  promised  plaintiff  that  a  timber- 
man  would  be  sent  down  Into  the  stope,  and 
that  the  place  would  be  timbered;  that  the 
plaintiff,  relying  on  the  promise  thus  made 
by  the  shift  boss,  continued  with  his  work; 
that  defendant  carelessly  and  negligently 
failed  to  have  the  place  timbered;  and  that 
by  reason  of  defendant's  negligence  in  that 
respect  the  earth  and  rock  under  which 
plaintiff  was  at  work  fell  upon  and  severely 
injured  him. 

Defendant  answered  admitting  that  it 
owned  and  operated  the  mine  and  that  plain- 
tiff was  employed  therein,  but  denied  the  al- 
legations of  negligence  contained  in  the  com- 
plaint, and  also  denied  the  allegations  there- 
in that  defendant  promised  to  timber  the 
place  where  plaintiff  was  at  work.  Defend- 
ant afarmatively  pleaded  contributory  neg- 
ligence and  assumption  of  risk  on  the  part 
of  plaintiff,  and  that  his  injuries,  If  any,  re- 
sulted from  carelessness  of  his  fellow  serv- 
ants. 

A  trial  was  had  to  a  Jury  which  resulted 
In  a  verdict  for  defendant  Prom  the  Judg- 
ment rendered  on  the  verdict,  plaintiff  ap- 
peals. 

The  facts  as  disclosed  by  the  record  are 
about  as  follows:  Plaintiff,  at  the  time  the 
accident  complained  of  occurred,  was  oper- 
ating a  drilling  machine.  He  had  been  a 
miner  for  about  9%  years,  and  had  worked 
in  this  particular  mine  for  alxjut  8  years  be- 
fore the  accident  On  the  evening  in  ques- 
tion plaintiff  went  to  work  on  the  eight  and 
a  half  level  of  the  mine  at  about  6  o'clock. 
It  is  admitted  on  the  part  of  the  defendant 
that  the  stope  In  which  plaintiff  was  work- 
ing was  12  feet  wide  and  21  feet  in  length. 
The  evidence  introduced  by  plaintiff  tended 
to  show  that  the  stope  was  from  30  to  40 
feet  in  length.  The  apparent  discrepancy  in 
the  evidence  on  this  point  is,  as  we  view  the 
case,  of  no  importance.  Extending  through- 
out the  length  of  the  stope  was  a  car  track 
18  Inches  wide,  over  which  ran  the  cars  used 
in  carrying  out  the  ore  and  waste.  Under 
this  track,  and  at  right  angles  with  it  in  the 
center  of  the  stope,  were  laid  two  sills. 
These  sUls  had  previously  supported  timbers 
which  had  been  blown  out  by  blasting. 
From  the  end  of  the  sills  to  the  left  wall 
was  about  four  feet  When  plaintiff  first 
went  to  work  in  the  stope  on  the  evening  in 
question,  he  went  over  the  roof  or  top  of  the 
stope  with  a  pick  and  bar  and  picked  down 
all  the  loose  material  he  could  find  there. 
He  testified  that  the  top  of  the  stope  sound- 
ed "drummy,"  and  that  he  "tried  to  pry  it 
down,"  but  was  unable  to  do  so;  that  he 
"thought  it  might  fall  if  it  was  not  timber- 
ed." After  sounding  the  roof  of  the  stope 
and  picking  down  what  loose  material  he 
could  find  there,  he  set  up  the  drilling  ma- 
chine, which  was  operated  by  compressed 
air,  on  the  left  hand  side  of  the  stope  di- 
rectly opposite  the  sills  and  began  drilling 
into  the  left  wall  of  the  stope,  which  was 


in  solid  ore.  The  record,  as  it  now  stands, 
shows  that,  from  the  time  plaintiff  went  to 
work  at  6  o'clock  on  the  evening  in  ques- 
tion until  the  breaking  loose  of  the  material 
that  Injured  him,  the  stope  was  not  enlarged 
nor  was  the  appearance  otherwise  changed. 

Regarding  the  dangerous  condition  of  the 
roof  of  the  stope  prior  to  the  accident  on  tlie 
evening  in  question,  Gus  Oman,  a  macUne 
and  timber  man  who  was  working  on  the 
ninth  level  of  the  mine  at  the  time  of  the 
accident  was  called  as  a  witness  for  plain- 
tiff and  testified  in  part  as  follows:  "I  know 
where  Johnson  worked  that  night  I '  was  in 
there  between  8  and  9  o'clock  and  saw  John- 
son there.  *  *  *  I  saw  the  top  of  the 
stope  where  Johnson  was  working.  •  •  • 
She  looked  bad.  She  looked  to  me  like  she 
needed  to  be  timbered  up  there.  •  •  • 
It  was  not  such  a  place  as  could  be  picked 
down  by  a  machlneman  with  his  bar. 
*  *  *  I  thought  it  needed  timbering. 
The  place  was  big  enoagh  and  the  grdund 
was  liable  to  slough  down  any  time.  It  was 
so  wide  and  long  and  kind  of  bad  ground  so 
it  needed  timbering  in  there." 

Another  witness  for  plaintiff  testified  tliat 
he  was  working  in  the  stope  on  the  evening 
upon  which  the  accident  occurred.  He  add- 
ed: "I  saw  Johnson  sound  the  roof  with  his 
pick.  •  ♦  •  He  sounded  the  roof  two  or 
three  times  that  night  •  •  •  I  was  not 
in  the  stope  when  Johnson  got  hurt  I  took 
a  car  out  to  the  station.  I  came  back  in 
after  he  got  hurt  •  •  •  When  I  came 
in  and  saw  Johnson  lying  on  the  track,  I 
saw  rock  on  the  left  hand  side  of  the  track 
on  the  sill.  I  saw  where  it  came  from.  It 
came  from  above,  from  above  the  top  ot 
the  sill,  above  the  sUl.  •  •  •  It  was  In- 
side the  sill,  about  two  feet  from  the  sill, 
and  some  of  it  was  near  the  machine." 

At  about  8  o'clock  that  same  evening  de- 
fendant's shift  boss  came  into  the  stope 
where  plaintiff  was  at  work  and  spoke  to 
him.  There  is  a  sharp  conflict  in  the  evi- 
dence regarding  what  was  said  by  these  par- 
ties on  that  occasion.  Plaintiff  testified  that 
the  shift  boss  said,  addressing  plaintiff, 
<'How  is.  she  going?"  That  he  (plalntlff> 
said:  "it  ain't  so  bad,  but  this  place  don't 
look  very  good.  We  ought  to  have  it  timl)er- 
ed  up.  The  sills  are  down  but  no  timbers 
here."  That  the  shift  boss  said  he  "would 
send  timbermen  in  there."  The  witness  fur- 
ther testified  on  this  point  as  follows:  "I 
told  the  shift  boss  that  the  place  didn't  look 
good;  tttat  it  was  too  big  a  place  and  no 
timbering.  I  told  him  to  have  some  timbers 
in  there.  It  didn't  sound  right  to  me,  and. 
that  is  the  reason  I  asked  for  the  timbers. 

•  •  •  TJjg       gljjft      Jj(,gg       ggjfl      JJjJ^J      Jjg      ^©nW 

send  the  timbermen  down.  •  •  •  The 
shift  boss  offered  to  send  timbermen  in  there 
and  fix  the  place.  That  is  the  reason  I 
worked  there." 

Plaintiff  further  testified  that  he  again 
examined  the  roof  of  the  stope  between  & 
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and  10  o'clock  and  that  he  "couldn't  get 
nothing  down";  that  he  continued  drilling 
with  the  machine  until  about  11:40  o'clock, 
when  a  large  "slab"  of  rock  directly  over  the 
sills  broke  loose  and  fell  on  him  breaking 
his  arm  in  two  places  and  otherwise  injur- 
ing him. 

The  shift  boss  was  called  as  a  witness  by 
the  defendant  and  testified  that  he  came  into 
the  stope  about  8  o'clock  on  the  evening  of 
the  accident  and  spoke  to  the  plaintiff,  and 
that  he  called  there  again  at  about  11 :30, 
but  denied  that  there  was  anything  said  the 
first  time  he  called  either  by  himself  or  the 
plalntiflT  about  timbering  the  place  where 
plaintiff  was  at  work.  On  cross-examination 
he  testified  that,  when  he  was  in  the  stope 
at  11:30,  he  talked  with  the  plaintiff  and 
that  "there  was  something  said  about  timber- 
ing." He  further  testified  as  follows:  "I 
said  (addressing  the  plaintiCT),  'How  Is  she 
going  Johnnie  7*  He  says,  'Pretty  good. 
Erery  thing  is  all  right'  'Now,'  I  says, 
'when  we  get  this  (referring  to  ore  aqd  waste 
material)  cleared  up  we  will  start  to  timber 
this  place  again  following  the  madhlne.'  We 
had  previously  timbered  it  That  is  the 
practice  In  mining  to  follow  the  machine  as 
near  as  practicable  and  pat  square  sets  in. 
That  is  for  the  purpose  of  holding  up  the 
roof  wherever  it  may  be  loose  or  likely  to 
fall,  or  wherever  there  may  be  slips  which 
may  come  down.  •  •  •  There  were  two 
sills  there.  It  had  been  timbered  before, 
and  it  (the  timbers)'  stood  on  these  sills. 
•  *  *  I  told  Johnson  at  11:30  that  as 
soon  as  the  muck  was  out  we  would  start 
to  timber,  following  the  machine.  There 
was  lots  of  room  where  they  wanted  the  tim- 
bers In  of  course.  •  •  ♦  The  reason  1 
told  Johnson  (plaintiff)  we  would  timber  it 
was  because  I  thought  be  was  concerned  in 
it"  This  witness  further  testified  that  the 
accident  occurred  immediately  after  he  left 
the  plaintiff  on  the  occasion  last  referred  to, 
and  when  he  was  about  30  feet  away ;  that 
he  Immediately  returned  to  the  machine  and 
found  that  a  large  boulder  of  ore  had  fallen 
from  the  wall  of  the  stope  and  about  2  feet 
from  where  the  machine  was  standing ;  that 
it  bad  broken  loose  from  a  point  in  the  wall 
near  the  roof  of  the  stope;  that  plaintiff  was 
"lying  down  behind  the  column  or  bar  of  the 
machine  close  to  the  sill."  He  also  testified 
that  If  there  had  been  timbers  on  the  sills 
mentioned,  they  would  not  have  been  under 
the  ore,  and  hence  could  not  have  prevented 
It  from  falling. 

Weber  &  Olson,  of  Salt  Lake  City,  for  ap- 
pellant King  *  Nibley,  of  Salt  Lake  City, 
for  respondent 

McOARTT,  J.  (after  stating  the  facts  as 
above).  The  Imiwrtant  and  contested  ques- 
tions of  fact  that  were  submitted  to  the  Jury 
were:  (1)  Did  appellant  on  the  evening  of 
the  accident  notify  respondent's  shift  boss  of 
the  extra  risks  to  which  he  claimed  he  was 


exposed  because  of  the  dangerous  oonditloo 
of  the  roof  or  top  of  the  stope  at  the  point 
where  he  was  at  work  when  injured,  and  did 
the  shift  boss,  in  pursuance  of  such  notice, 
promise  appellant  that  he  would  have  tim- 
bers installed  in .  the  stope  on  the  sills  re- 
ferred to  In  the  foregoing  statement  of  facts? 
(2)  Did  the  ore  and  material  that  caused  the 
injury  complained  of  break  loose  and  fall 
from  a  point  in  the  roof  of  the  stope  over 
the  sills  mentioned,  or  did  it  come  from  a 
point  In  the  roof  where  timbers  resting  on 
the  sills  would  not  have  prevented  It  from 
falling  on  appellant? 

[1]  The  court  among  other  things,  charged 
the  jury:  "To  constitute  a  promise  to  rem- 
edy dangerous  conditions,  no  formal  words 
of  promise  are  necessary.  Any  acts  or  ex- 
pressions by  which  the  employer  or  bis  vice 
principal  gives  the  employe  to  understand 
that  the  cause  of  the  danger,  if  any,  will  be 
removed,  constitute  a  sufficient  promise,  and, 
if  the  shift  boss.  Bray,  made  any  statements 
to  the  plaintiff  upon  which  the  plaintiff  had 
reasonable  grounds  to  rely  that  the  stope 
would  be  timbered,  the  plaintiff  did  hot  as- 
sume the  risk  of  any  danger  due  to  lack  of 
timbering,  unless  the  danger  was  so  imme- 
diate, manifest  and  imminent  that  no  man 
of  ordinary  prudence  would  have  remained 
there,  notwithstanding  the  promise."  This 
instruction,  so  far  as  it  goes,  contains  a  cor- 
rect statement  of  the  law  applicable  to  the 
facts  in  this  case.  Appellant  requested  the 
court  to  charge  the  Jury  that  "where  the 
master  promises  that  a  dangerous  condition 
will  be  remedied,  the  servant  does  not  as- 
sume the  risk  of  an  Injury  caused  by  suCh 
dangerous  condition  within  such  period  of 
time  after  the  promise  as  would  be  reason- 
ably allowed  for  the  performance,  unless  the 
place  is  so  manifestly  and  immediately  dan- 
gerous that  a  man  of  ordinary  prudence  would 
have  refused  to  work  there,  notwithstanding 
the  promise.  The  effect  of  a  promise  by  the 
master  to  remedy  a  dangerous  condition  Is 
to  relieve  the  servant  from  the  assumption 
of  the  risk  of  the  particular  danger  to  which 
the  promise  relates,  although  the  servant  be 
fully  aware  of  the  same;  it  fastens  the  re- 
sponsibility for  any  injury  resulting  from 
such  dangerous  condition  upon  the  master, 
for  a  reasonable  length  of  time  during  which 
the  servant  continues  work  in  expectation 
that  the  promise  will  be  fulfilled."  The  court 
refused  to  give  this  instruction,  but  instruct- 
ed the  jury  that  a  promise  made  by  Bray, 
respondent's  shift  boss,  "if  any  is  proven  by 
the  evidence  to  have  the  stope  timbered, 
would  be  the  promise  of  the  defendant  com- 
pany." And  in  Instruction  No.  12  the  court 
said:  "The  effect  of  such  promise  by  the 
master  is  to  relieve  the  servant  from  the  as- 
sumption of  the  risk  of  the  particular  danger 
to  which  the  promise  I'elates,  if  the  servant 
In  good  faith  relies  on  the  promise,  although 
the  servant  be  aware  of  the  danger,  and,  aft- 
er allowing  to  the  master  a  reasonable  time 
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to  remedy  the  danger,  makes  tbe  master  re- 
sponsible for  the  Injury  resulting  from  such 
dangerous  condition  during  such  further  rea- 
»ona1>le  time  that  tbe  servant  continued  to 
work  in  expectation  that  the  master  will 
remedy  the  defect."  (Italics  ours.)  The  giv- 
ing of  this  instruction  and  tbe  refusal  of  the 
court  to  charge  tbe  Jury  as  requested  by  ap- 
pellant is  assigned  as  error. 

The  rule  as  declared  by  practically  all  of 
tbe  authorities  Is  that,  when  tbe  master  In 
response  to  a  complaint  made  by  a  servant 
of  the  unsafe  and  dangerous  condition  of  tbe 
place  in  which  tbe  servant  is  at  work  prom- 
ises to  eliminate  the  particular  danger  com- 
plained of  by  putting  tbe  premises  in  a  rea- 
sonably safe  condition,  and  tbe  servant,  re- 
lying on  tbe  promise,  continues  at  work  for  a 
reasonable  time  thereafter,  the  master,  and 
not  tbe  servant,  assumes  the  risks  of  the 
danger  complained  of  during  such  reasonable 
time,  unless  tbe  place  is  so  obviously  dan- 
gerous that  a  reasonably  prudent  man  would 
decline  to  work  there,  notwithstanding  tbe 
promise  of  the  master.  And  the  weight  of 
authority  seems  to  be  that  it  la  not  necessary 
that  the  servant,  at  the  time  of  complaining 
of  the  extra  hazards  and  dangers  to  which 
be  is  exposed  because  of  the  dangerous  con- 
dition of  tbe  place  in  which  be  Is  at  work, 
should  threaten  to  abandon  tbe  work,  nor 
that  he  should  say  In  so  many  words  that  be 
apprehends  danger  to  himself.  The  authori- 
ties seem  to  hold  that  It  is  sufHcient  if  it 
appears  that  tbe  servant  Is  Induced  to  remain 
at  work  by  reason  of  tbe  promise  to  elimi- 
nate tbe  danger,  and  that  he  bad  no  Inten- 
tion of  waiving  bis  objection  to  the  danger- 
ous condition  of  which  he  complained.  20 
A.  &  E.  Ency.  I*  (2d  Ed.)  127.    . 

In  1  Shearman  &  Redfield  on  Negligence, 
$  215,  it  is  said:  "There  is  no  longer  any 
doubt  that,  where  a  master  has  expressly 
promised  to  repair  a  defect,  the  servant  does 
not  assume  the  risk  of  an  injury  caused 
thereby  within  such  a  period  of  time  after 
tbe  promise  as  would  be  reasonably  allowed 
for  its  performance,  or  indeed  within  any  pe- 
riod which*  would  not  preclude  all  reason- 
able expectation  that  tbe  promise  might  be 
kept."  And  further  along  in  the  same  sec- 
tion It  Is  said:  "Nor,  indeed,  is  any  express 
promise  or  assurance  from  the  master  neces- 
sary. It  Is  suflScient  If  the  servant  may  rea- 
sonably infer  that  the  matter  will  be  at- 
tended to." 

In  26  Cyc.  1209,  the  rule  is  tersely  and, 
as  we  think,  correctly  stated  as  follows: 
"Where  the  master  or  some  one  acting  In 
bis  place  promises  to  remedy  the  defect 
complained  of,  tbe  servant,  by  continuing  in 
bis  employment  for  a  reasonable  time  after 
such  promise,  does  not  assume  the  risk  of 
injury  from  tbe  defect  unless  tbe  danger  was 
so  patent  that  no  i)erson  of  ordinary  pru- 
dence would  have  continued  to  work."  And 
on  page  12:11  of  the  same  volume  it  Is  said: 
"To  be  sufficient,  a  promise  by  tbe  master  to 


remedy  defects  or  remove  danger  must  be 
definite  and  certain,  and  must  be  made  wltb 
a  view  to  the  servant's  safety,  and  as  an  In- 
ducement to  bim  to  continue  work.  Tbe 
promise  may,  however,  be  implied  as  well  as 
express,  general  as  well  as  individual." 

In  2  Cooley  on  Torts  (3d  Ed.)  p.  1157,  tbe 
author  says:  "If  tbe  master  promised  to  re- 
pair tbe  defect  or  remove  tbe  danger,  be 
thereby  assumes  the  risk  arising  therefropi, 
and  the  servant  may  continue  for  a  reason- 
able time  at  the  master's  risk.  •  •  ♦  Aft- 
er a  reasonable  time  has  elapsed,  or,  if  a  def- 
inite time  is  fixed,  tben  after  that  has  ex- 
pired, tbe  risk  is  again  upon  the  servant. 
Though  the  risk  Is  on  the  master,  the  serv- 
ant must  exercise  a  reasonable  degree  of  care 
In  view  of  tbe  danger  to  which  be  is  ex- 
posed. If  tbe  danger  is  obvious  and  sncb 
that  a  reasonably  prudent  man  would  not  in- 
cur it,  tbe  rule  does  not  apply  and  the  serv- 
ant continues  at  his  own  risk."  To  the  same 
efltect  are  the  following  decisions:  Sotben- 
berger  v.  N.  W.  Con.  Milling  Co.,  57  Minn. 
461,  59  N.  W.  631;  Illinois  Steel  Co.  v. 
Mann,  100  111.  App.  367;  A.,  T.  &  S.  P.  R. 
Co.  V.  Sadler,  38  Kan.  130,  16  Pac.  46,  5  Am. 
St.  Rep.  729;  Terkes  v.  Northern  Pac.  Ry. 
Co.,  112  Wis.  184,  88  N.  W.  33,  88  Am.  St. 
Rep.  961;  Pieart  ▼.  (Jblcago,  etc.,  Ry.  Co., 
82  Iowa,  148,  47  N.  W.  1017;  Alton  Lime  & 
Cement  Co.  v.  Calvey,  47  111.  App.  343;  Hough 
V.  Railway  Co.,  100  U.  S.  213,  25  L.  Ed.  612 ; 
T.  &  N.  O.  Ry.  Co.  v.  Blngle,  9  Tex.  Clv. 
App.  322,  29  S.  W.  674;  Andrecsik  v.  New 
Jersey  Tube  Co.,  78  N.  J.  Law,  664,  63  Atl. 
719,  4  L.  R.  A.  (N.  S.)  913,  9  Ann.  Cas.  1006; 
Foster  v.  Chicago,  etc.,  R.  Co.,  1?7  Iowa,  84, 
102  N.  W.  422,  4  Ann.  Cas.  150;  Morgan  v. 
Rainier  Ceacb  Lum.  Co.,  61  Wash.  335,  98 
Pac.  1120,  22  L.  R.  A.  (N.  S.)  472,  and  note. 

Tbe  case  of  Foster  v.  Chicago,  etc.,  R.  Co.. 
supra,  is  also  published  in  127  Iowa,  84,  102 
N.  W.  422,  4  Ann.  Cas.  150,  and  we  invite 
attention  to  an  elaborate  and  instructive  note 
appended  to  the  decision  in  said  last-named 
volume  in  which  the  annotater  cites  numer- 
ous cases  in  which  this  question  was  in- 
volved. From  the  decisions  there  cited,  tbe 
annotater  concludes  that  "the  reasoning  sup- 
porting this  rule  is  that,  when  the  master 
has  knowledge  of  the  defect  and  promises  to 
repair  the  same,  be  Impliedly  requests  the 
servant  to  continue  at  w^ork,  and  Impliedly 
assumes  responsibility  for  any  accident  that 
may  result  from  the  defect  during  the  rea- 
sonable time  within  which  repairs  should  be 
made." 

In  this  case,  as  we  have  pointed  out,  the 
evidence  introduced  in  behalf  of  appellant 
tended  to  show  that  the  top  or  roof  of  the 
stope  directly  over  the  sills  was  "drummy" 
and  appeared  to  be  in  an  unsafe  condition, 
and  that  it  might  break  loose  and  fall  at 
any  moment;  that  appellant  notified  respond- 
ent's shift  boss  of  tbe  dangerous  condition  of 
the  stope  at  that  point,  and  stated  to  him 
that  it  needed  timbering:    that  the  shift 
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boss  promlsecl  to  have  the  place  timbered; 
tbat  tbe  material  which  fell  and  caused  the 
injury  complained  of  came  from  a  point  In 
the  poof  of  the  stope  directly  over  the  sills, 
and  that,  if  timbers  had  been  installed  iu 
the  stope  on  the  sills  as  promised,  the  acci- 
dent would  not  have  occurred.  Under  the 
authorities  cited,  we  are  clearly  of  the  opin- 
ion that  appellant's  request,  wheit  consider- 
ed in  connection  with  other  portions  of  the 
court's  charge,  contains  a  correct  statement 
of  the  law  applicable  to  the  issues  of  fact 
In  this  case  and  should  have  been  given. 

Counsel  for  respondent  vigorously  contend 
that  the  court  did,  in  effect,  charge  the  Jury 
as  requested  by  appellant.  We  do  not  think 
so.  The  court,  by  giving  that  part  of  the 
instmction  on  this  question  wherein  it  la 
said  that,  "after  allowing  to  the  master  a 
reasonable  time  to  remedy  the  danger,  makes 
the  master  responsible  for  injury  resulting 
from  such  dangerous  condition  during  sucli 
further  reasonable  time  that  the  servant  con- 
tinues to  work,"  etc.,  in  effect  charged  the 
jury  that  the  respondent  was  entitled  to  a 
reasonable  time  in  which  to  timber  the  stope 
after  the  alleged  promise  was  made  before 
It  could  be  held  to  have  assumed  the  risk  of 
the  particular  danger  of  which  complaint 
was  made.  In  other  words,  the  Jury  were 
told  that  appellant  continued  to  assume  such 
risk  for  a  reasonable  time  after  the  promise, 
and  then  respondent  assumed  the  risk  "dur- 
ing such  further  reasonable  time"  that  appel- 
lant continued  to  work  in  expectation  that 
respondent  would  remedy  the  dangerous  con- 
dition of  the  stope.  Whatever  doubt  or  un- 
certainty, if  any,  there  might  be  regarding 
the  legal  effect  of  the  language  used  when 
read  and  considered  alone,  separate  and 
apart  from  the  balance  of  the  charge,  is  re- 
moved and  the  instruction  is  made  plain  and 
certain  by  reading  in  connection  therewith 
instruction  Mo.  23,  which  is  as  follows:  "If 
the  alleged  conversation  testified  to  by  plain- 
tiff occurred  at  about  11:30  o'clock  In  the 
evening,  then  your  verdict  must  be  foi:  the 
defendant  In  other  words,  if  you  should  be- 
lieve that  the  conversation  took  place  be- 
tween plaintiff  and  the  witness  Bray  re- 
ferred to  by  plaintiff,  but  that  it  took  place 
Just  a  few  minutes  before  the  accident  to 
plaintiff,  then  your  verdict  must  be  for  the 
defendant." 

This  Instruction,  the  giving  of  which  is  as- 
signed as  error,  we  think  clearly  demon- 
strates that  the  court,  by  giving  instruction 
No.  12,  supra.  Intended  to  do  Just  what  the 
phraseology  therein  used  purports,  namely, 
tell  the  Jury  that  appellant  continued  to  as- 
sume the  risk  of  the  particular  danger  com- 
plained of  for  a  reasonable  time  after  the 
alleged  promise  was  made. 

From  what  we  have  said  It  necessarily  fol- 
lows that  the  giving  of  Instruction  No.  23 
was  In  and  of  itself  prejudicial  error.  Un- 
der the  facts  of  this  case,  the  promise  of 
Bray  (the  shift  boss),  if  made  a  few  mo- 


ments only  before  the  accident,  had  the  same 
effect  upon  the  contractual  relations  exist- 
ing between  appellant  and  respondent  as  it 
would  have  had  if  made  several  hours  prior 
thereto.  As  we  have  hereinbefore  stated, 
the  rule,  as  declared  by  practically  all  of 
the  authorities,  is  that  a  promise  by  the  mas- 
ter to  remedy  a  dangerous  condition  known 
to  the  servant  is  an  implied  assumption  of 
the  risk  by  the  master  from  the  time  the 
promise  is  made  and  for  a  reasonable  time 
thereafter  during  which  the  servant  con- 
tinues to  work  in  expectation  that  the  prom- 
ise will  be  fulfilled. 

The  Judgment  is  reversed  and  the  cause 
remanded  to  the  district  court,  with  direc- 
tions to  grant  a  new  trlaL  Appellant  to 
recover  costs. 

STRAUP,  J,  concurs. 

FRICK,  0.  J.  I  concur..  I  am  not  pre- 
pared to  say,  however,  that  the  court  was 
required  to  charge  the  Jury  in  the  exact 
language  or  form  requested.  The  request 
may  have  been  too  broad  in  stating  that  the 
promise  by  the  master  "fastens  the  responsi- 
bility for  any  injury  resulting  from  such 
dangerous  conditioh  upon  the  master,"  etc. 
This  is  not  necessarily  the  result  under  all 
circumstances.  The  effect  of  such  a  promise 
merely  shifts  the  risk  of  injury  from  the 
servant  to  the  master,  ^nd  prevents  the  mas- 
ter from  successfully  interposing  the  defense 
that  the  servant  has  assumed  the  risk. 
Whether  the  master  is  ultimately  liable  for 
an  Injury  if 'the  servant  continues  to  per- 
form the  particular  service  In  reliance  upon 
the  master's  promise  may,  in  a  particular 
case,  still  depend  upon  whether  the  master 
was  in  fact  negligent,  whether  the  servant 
was  free  from  contributory  negligence,  and 
whether  the  injury,  if  any  was  suffered,  w«is 
the  proximate  cause  of  the  master's  or  of 
the  servant's  negligence.  The  law  with  re- 
spect to  when  the  risk  shifts  from  the  serv- 
ant to  the  master  was,  however,  correctly 
optlined  in  the  request,  and  in  my  Judgment 
the  court  erred  in  not  charging  the  Jury  In 
that  regard  in  substance  as  requested. 

Nor  can  I  agree  with  respondent's  counsel 
that  the  charge  as  given  by  the  court  Is  a 
mere  statement  of  the  same  principle  of  law 
in  another  form  and  is  therefore,  in  legal 
effect,  the  same  as  what  is  contained  In  the 
request  offered  by  appellant.  Nor  do  I 
think  that  the  court  thought  so,  or  it  would 
not  have  used  the  phraseology  used  in  the 
charge  given.  In  view  of  the  circumstances 
and  of  what  the  court  said,  there  was  no 
reason  why  the  court  should  have  adopted 
a  different  phraseology  unless  it  desired  to 
convey  a  different  meaning  to  the  Jury.  I 
am  forced  to  the  conclusion  that  the  court 
intended  to  do  Just  what  the  language  used 
by  it  Indicates,  namely,  to  depart  from  the 
spirit  of  the  charge  as  requested  by  appel- 
lant's counsel.    If  It  did  not  succeed  in  do- 
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Ing  so,  as  respondent's  counsel  now  contend, 
this  Is  because  the  language  used  does  not 
have  that  effect  Even  If  this  conclusion  be 
sound,  the  result  reached  by  my  Associates 
is  still  correct,  because  the  charge  as  given 
by  the  court  certainly  left  its  meaning  in 
grave  doubt  when  It  should  have  been  cleiir 
and  specific 


(U  Utah,  211) 

SMOOT  T.   CHECKETTS   et  aL 
(Supreme   Court   of  Utah.     Jane   14,  1912.) 

1.  AccoBD  AND  Satisfaction  (J  12*)— Labor 
Claims  —  Patuent  or  Less  than  the 
Amount  Dub. 

Where,  on  the  abandonment  of  a  building 
contract  by  the  contractors,  labor  claimants 
demanded  payment,  and  there  was  no  agree- 
ment that  they  should  release  the  owner  or 
the  contractors  from  liability,  or  that  they 
should  accept  payment  of  one-third  of  their 
claims  as  a  compromise  or  settlement,  there 
being  no  dispute  as  to  the  amount  due,  the 
fact  that  they  each  received  one-third  of  the 
amount  due  them,  and  in  return  executed  a 
receipt  to  the  owner  for  such  amount  "in  full 
of  all  claims  against"  the  owner  for  labor,  was 
insufficient  to  establish  an  accord  and  satis- 
faction. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  {{  91,  92,  93;  Dec. 
Dig.  I  12.*] 

2.  Accord  and  Satisfaction  ({  12*)— Req- 
uisites. 

When  it  is  claimed  that  payment  by  the 
debtor  of  a  sum  less 'than  is  due  to  the  cred- 
itor is  a  payment  in  full  discbarge  of  the  en- 
tire amount  due,  a  receipt  acknowledging  full 
payment  is  not  controlling,  but  it  must  also 
appear  that  the  payment  was  based  on  a, suf- 
ficient independent  consideration  or  on  a  com- 
promise of  a  disputed  or  unliquidated  claim. 
[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  §§  91,  92,  93;  Dec. 
Dig.  {  12.*] 

8.  Compositions  with  Creditors  (§  5*)- 
What  CoNSTiTtJTEs— Conclusiveness. 
That  labor  claimants  received  from  the 
owner  of  a  building  one-third  of  their  claims 
on  the  abandonment  of  the  contract  by  the' 
contractors  did  not  release  the  owner  from 
liability  for  the  balance  on  the  theory  that 
such  payment  was  in  the  nature  of  a  com- 
position agreement  with  creditors,  in  the  ab- 
sence of  proof  that  the  creditors  agreed  among 
themselves  tha{  each  would  receive  the  one- 
third  payment  m  full  payment  or  discharge  of 
his  entire  claim. 

[Ed.  Note.— For  other  cases,  see  Composi- 
tions with  Creditors,  Cent  Dig.  Si  3-7;  Dec. 
Dig.  I  6.*] 

4.  Mechanics'  Liens  ((  115*)— Labob 
Claimants  —  Liability  or  Owner  — Stat- 
utes. 

Comp.  Iawb  1907,  f  1374,  provides  that 
the  owner  of  a  building  under  construction  by 
contractors  shall  not  malce  any  payments  be- 
fore they  become  due  under  the  contract,  and, 
if  made,  they  shall  be  treated  as  if  not  made 
so  far  as  the  rights  of  lien  claimants  are  con- 
cerned. Held,  that  such  section  was  applicable 
to  a  case  where  the  contractor  abandoned  bis 
contract,  and,  where  treating  premature  pay- 
ments as  not  made,  the  owner  had  in  his  hands 
money  applicable  to  labor  claims,  so  that  a 
payment  made  by  the  owner  to  labor  claim- 
ants of  one-third  of  the  amount  due  to  them 


could  not  discharge  his  liaUlity  for  the  bal- 
ance on  the  theory  that,  where  one  not  the 
debtor,  and  who  is  not  legally  or  morally  bound 
to  pay,  pays  a  sum  less  than  the  whole  debt, 
and  the  creditor  receives  the  lesser  snm  in 
discharge  of  the  greater,  he  cannot  maintain 
an  action  for  the  remainder;  such  principle 
being  inapplicable. 

[E>d.  Note. — For  other  cases,  see  Mechanics' 
Liens,   Cent   Dig.    S|   150-159;     Dec.    Dig.    | 

6.  Mechanics'  Liens  (§  116*)- Labor  Claims 
-Liability  of  Owner— Payment  or  Ex- 
cess OF  Contract  Price. 

That  the  owners  of  certain  buildings  un- 
der construction  paid  out  money  ^  in  excess 
of  the  contract  price  prior  to  the  abandonment 
of  the  contract  by  the  contractors  was  no 
defense  to  their  liability  for  labor  claims  which 
were  the  proper  subject  of  liens. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  iS  150-159;  Dec.  Dig.  { 
115.»] 

6.  Mechanics' Liens  (8115*)— Labor  Claims 
— Payments  Other  Than  in  Cash. 

Comp.  Laws  1907,  g  1375,  provides  that 
as  to  all  liens,  except  that  of  the  contractor, 
the  whole  contract  price  shall  be  payable  in 
money  except  as  provided  therein,  and  shall 
not  be  diminished  by  any  indebtedness,  offset, 
or  counterclaim  in  favor  of  the  owner  and 
against  the  contractor,  except  when  the  own- 
er has  contracted  to  pay  otherwise  than  in 
cash,  in  which  case  the  owner  shall  post  and 
maintain  at  a  conspicuous  place  on  the  prem- 
ises a  statement  of  the  terms  and  conditions 
of  the  contract,  before  materials  are  furnished 
or  labor  is  performed,  and  when  so  posted 
shall  give  notice  to  all  parties  interested  of 
the  terms  and  conditions  of  the  contract 
Held,  that  the  owner,  as  against  labor  claim- 
ants, could  pay  a  part  of  the  contract  price 
in  a  medium  other  than  money  only  on  com- 
pliance with  the  provisions  of  such  section, 
and  that  the  burden  as  against  such  claimants 
was  on  the  owner  to  show  such  compliance. 
[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens.  Cent  Dig.  {f  150-159;  Dec  Dig.  S 
115.*] 

7.  Mechanics'  Liens   (|  202*)  —  Labobbb'b 

Lien— Assignment. 

Under  Comp.  Laws  1907,  S  1396,  provid- 
ing that  all  liens  under  the  chapter  relating 
to  mechanics'  and  laborers'  liens  shall  be  as- 
signable as  other  choses  in  action,  and  that 
the  assignee  may  sue  thereon  in  his  own  name, 
the  right  to  iperfect  a  laborer's  lien  is  assign- 
able, authorizing  the  assignee  to  talce  the  nec- 
essary steps  to  establish  the  lien. 

[Ed.  Note. — ^For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  §  375;    Dec.  Dig.  i  202.*] 

8.  Appeal  and  Error  (S  1011*)- Revibw— 
CoNFLiCTiNO  Evidence. 

Findings  based  on  conflicting  evidence  will 
not  be  reversed  on  appeal  unless  it  is  clear 
from  the  evidence  that  the  findings  are  wrong. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  3983-3889;  Dec  Dig.  S 
1011.*] 

Straup,  J.,  dissenting. 

Appeal  from  District  Court,  Weber  Coun- 
ty;   J.  A.  Howell,  Judge. 

Action  by  William  S.  Smoot  against  Jo- 
seph Checketts  and  another,  doing  business 
under  the  name  of  Checlcetts  &  Bradeson. 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 
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A.  G.  Horn,  of  Ogden,  for  appellants.  Agee 
&  KcCiecken,  J.  N.  Kimball,  and  R.  S.  Farns- 
wortb,  all  of  Ogden,  for  respondent 

FRICK,.C.  J.  The  respondent,  William  S. 
Smoot,  for  himself  and  as  the  assignee  of 
otber  Uen  claimants,  commenced  this  action 
to  foreclose  certain  mechanics'  liens.  Ray 
A.  Ross  filed  a  cross-complaint,  but,  for  the 
parposes  of  this  opinion,  he  will  be  treated 
the  same  as  though  he  were  an  assignee  of 
tbe  respondent  Smoot  The  district  court 
found  the  Issues  In  faror  of  the  lien  claim- 
ants and  ordered  tbat  the  premises  against 
which  the  liens  were  claimed  be  sold. 

The  controlling  facts,  stated  as  briefly  as 
pos^ble,  are:  That  Gbecketts  &  Bradeson, 
as  copartners,  and  hereafter  called  contrac- 
tors. In  April.  1908,  entered  Into  a  contract 
with  the  Inter-Uoontain  Fair  Association,  a 
corporation,  hereafter  styled  association, 
whereby  said  contractors  agreed  to  furnish 
the  labor  and  material  to  construct  and  com- 
plete certain  buildings,  and  also  to  remove 
and  repair  certain  other  bolldlngs  and  struc- 
tures for  said  association,  for  the  agreed 
price  of  $2,839,  payable  on  and  before  the 
completion  of  the  buildings  and  structures 
aforesaid.  Said  contractors  became  flnan- 
dally  embarrassed,  and  some  time  In  tbe 
latter  part  of  July,  1908,  before  completing 
the  buildings  and  structures  aforesaid,  aban- 
doned their  contract.  Prior  to  said  aban- 
donment, said  contractors  had,  however,  con- 
tracted debts  and  obligations  for  material 
used  in  and  for  labor  performed  upon  said 
buildings  and  stnictnres.  The  controversy 
In  this  case  Is  limited  to  the  claims  for  labor 
performed  as  aforesaid. 

[1]  One  of  the  principal  qnestlons  present- 
ed for  determination  arose  ont  of  the  follow- 
ing drcnmstances,  namely:  A  short  time 
after  tbe  contractors  had  abandoned  their 
contract,  a  number  of  the  laborers  who  bad 
been  employed  by  said  contractors,  and  who, 
under  such  employment,  had  performed  la- 
bor npon  tbe  buildings  and  structures  afore- 
said, met  with  some  of  tbe  officers  of  the  as- 
sociation and 'demanded  payment  for  their 
labor,  and.  In  case  payment  were  not  made, 
tbey  threatened  to  file  Hens  under  the  stat- 
utes of  this  state  against  said  buildings  and 
Btructures.  After  some  discussion,  tbe  as- 
sociation paid  the  claimants  about  one-third 
ot  what  was  due  them  for  labor,  and  took 
from  each  of  them  a  receipt  in  the  follow- 
ing form :  "Ogden,  Utah,  July  31,  1908.  Re- 
ceived  of   Inter-Mountain    Fair   Association 

dollars,  in  full  of  all  claims  against 

tlie  above  association  for  labor."  The 
amount  that  was  paid  to  each  claimant  was 
Inserted  In  his  receipt,  and  each  one  signed 
a  separate  form.  In  its  answer,  the  associa- 
tion pleaded  tbe  foregoing  pajnnent  as  an  ac^ 
oord,  satisfaction,  and  settlement  of  all 
claiiUs.  The  claimants,  however,  denied  such 
compromise  or  settlement.  Upon  that  issue 
tbe  court  found  that,  when  the  foregoing 


payments  were  made  and  tbe  receipts  execnt- 
ed  and  delivered,  "there  was  in  fact  no 
agreement  that  either  of  said  parties  would 
release  the  said  defendant  (association),  or 
the  defendants  Cbecketts  &  Bradeson  (the 
contractors)  from  liability  to  them,  and,  fur- 
ther, tbat  there  was  no  dispute  at  tbe  time 
of  said  payments  as  to  the  amounts  then 
due  and  owing  to. the  said  plaintifC"  or  his 
assignors,  Including  Ross.  The  court  fur- 
ther found  that  there  was  no  consideration 
to  support  tbe  alleged  accord  and  satisfac- 
tion, and  further  found  that  the  payments 
made  as  aforesaid  were  made  out  of  money 
that  was  due  and  owing  by  said  association 
to  ^ald  contractors.  Tbe  court  further  found 
tbat,  although  said  contractors  had  abandon- 
ed said  contract  notwithstanding  that  fact 
"there  was  sufficient  money  remaining  in  its 
(the  association's)  hands  of  the  contract  price 
of  tbe  work  to  be  performed  under  said  con- 
tract after  the  payment  for  the  completion 
of  said  work  to  pay  tbe  plaintifC  and  bis  as- 
signors" together  with  all  other  claims  for 
material.  Upon  these  facts  the  court  found, 
as  a  conclusion  of  law,  that  there  was  nei- 
ther a  compromise  settlement  nor  an  ac- 
cord and  satisfaction  of  said  claims. 

It  is  now  Insisted  by  the  attorney  for  tbe 
association  that  tbe  court  erred  in  Its  find- 
ings as  aforesaid.  From  the  facts  as  found, 
which,  in  our  judgment,  are  sustained  by  tbe 
evidence,  tbe  payments  relied  on  by  the  as- 
sociation do  not  constitute  an  accord  and 
satisfaction,  nor  did  the  transaction  between 
tbe  claimants  and  the  officers  of  the  associa- 
tion amount  to  a  compromise  and  settlement 
of  unliquidated  or  disputed  claims.  There 
was  no  dispute  whatever  between  the  officers 
of  tbe  association  and  the  labor  claimants 
with  respect  to  tbe  amount  tbat  was  due  to 
any  one  of  them  from  the  contractors.  Nei- 
ther was  there  any  question  with  regard  to 
whether  the  claimants,  as  a  matter  of  law, 
were  entitled  to  file  Hens  against  the  bnild- 
inga  and  structures  of  tbe  association  for  the 
full  amonnt  of  their  claims.  The  mere  fact 
tbat,  under  such  circumstances,  the  claim- 
ants executed  receipts  in  full  when  they  had 
in  fact  received  only  al>out  one-third  of  the 
amounts  then  due  them  from  tbe  contractors 
for  labor  is  of  slight,  if  any,  importance.  As 
to  whether  tbe  receipt  of  a  less  sum  will  dis- 
charge a  greater  one  does  not  depend  npon 
tbe  form  of  the  receipt  that  is  given. 

[11  When  it  is  claimed  that  the  payment 
by  tbe  debtor  of  a  sam  of  money  less  than 
is  due  and  owing  to  the  creditor  Is  a  pay- 
ment in  full  discharge  of  tbe  entire  amount 
due,  a  receipt  acknowledging  full  payment 
standing  alone  Is  not  controlling.  If  such  a 
payment  Is  based  upon  a  sufficient  independ- 
ent consideration,  or  upon  a  compromise  of 
a  disputed  or  an  unliquidated  claim,  and  un- 
der such  circumstances  the  lesser  sum  is 
received  as  payment  In  discharge  of  the 
larger  one,  the  payment  Is  binding  upon  tbe 
creditor.    Barnum  t.  Green,  13  Colo.  App. 
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258,  259,  57  Pac.  767 ;  Johnson  v.  Simmons, 
76  Minn.  34,  78  N.  W.  863;  Canadian  Fed. 
Co.  V.  McShane,  80  Neb.  551,  114  N.  W.  594, 
14  L.  R.  A.  (N.  S.)  443,  127  Am.  St.  Bep.  791; 
Farmers'  &  Meclianics'  Life  Ass'n  v.  Caine, 
224  111.  599,  79  N.  E.  956;  Prudential  Ins. 
Co.  V.  Cottongham,  103  Md.  319,  63  Atl.  359 ; 
Ness  V.  Minnesota  &  Colo.  Co.,  87  Minn.  413, 
92  N.  W.  333. 

In  the  foregoing  cases,  the  doctrine  of 
what  constitutes  a  sufficient  consideration 
for  the  discbarge  of  a  debt  then  due  by  the 
payment  of  an  amount  less  than  the  whole 
debt  is  fully  illustrated.  Under  the  author- 
ity of  every  one  of  the  cases  referred  to 
above,  with  many  others  which  might  be 
cited,  the  payment  in  the  case  at  bar  did  not 
amount  to  either  a  compromise  of  a  disputed 
claim  or  an  accord  and  satisfaction. 

[3]  Nor  is  the  contention  of  coimsel  for  the 
association  tenable  that  the  payments  made 
were  in  the  nature  of  a  composition  agree- 
ment with  creditors,  and  hence  are  binding 
upon  the  lien  claimants,  as  constituting  a 
part  of  the  creditors  of  the  contractors.  It 
is  undoubtedly  the  law  that,  where  all  or  a 
part  of  the  creditors  of  a  particular  debtor 
agree  among  themselves  that  each  will  re- 
ceive from  the  debtor,  or  out  of  his  property 
or  funds,  a  certain  amount  or  per  cent,  of 
the  creditor's  claim  In  full  payment  or  dis- 
charge of  his  entire  claim,  such  an  agree- 
ment is  binding  upon  all  the  creditors  who 
are  parties  to  the  same.  In  order  that  such 
an  agreement  be  binding,  however,  there 
must  be  an  agreement  or  understanding  to 
the  effect  ]ust  stated  by  the  creditors  among 
or  between  themselves.  In  other  words,  there 
must  be  mutuality  among  the  creditors  in 
order  to  bind  any  of  them.  In  the  cases  of 
Gage  V.  De  Courcey,  68  N.  H.  579,  41  Atl.  183, 
Bartlett  v.  Woodworth-Mason  Co.,  69  N.  H. 
316,  41  Atl.  264,  and  Sage  v.  Valentine,  23 
Minn.  102,  the  principles  now  under  consider- 
ation are  clearly  illustrated  and  applied. 
The  facts  in  the  case  at  bar  do  not  bring  it 
within  the  principles  aforesaid. 

[4]  Counsel,  however,  insist  that,  under 
the  facts,  the  case  at  bar  falls  within  the 
doctrine  that  where  one  not  the  debtor,  and 
who  is  not  under  any  legal  or  moral  obliga- 
tion to  pay  the  debt,  does  pay  a  sum  less 
than  the  whole  debt,  and  the  creditor  agrees 
and  does  receive  the  lesser  sum'in  discharge 
of  the  greater  one,  the  creditor  Is  bound  and 
cannot  thereafter  sustain  an  action  for  the 
remainder.  This  doctrine  Is  clearly  stated  by 
Mr.  Justice  Oollins  in  the  case  of  Clarlt  v. 
Abbott,  53  Minn.  88,  55  N.  W.  542,  39  Am. 
St.  Bep.  577.  It  is  also  applied  in  the  case 
of  Gordon  v.  Moore,  44  Ark.  349,  51  Am.  Rep. 
606.  The  foregoing  doctrine  has  and  can 
have  no  application  as  between  material  and 
laboring  men  and  the  owner  of  buildings  and 
structures  under  our  mechanics'  lien  statute. 
The  owner  of  the  building  and  the  material 
or  laboring  men  are  not  strangers  within 
the  purview  of  the  foregoing  doctrine.    Un- 


der our  statute  (C.  L.  1907,  |  1374),  the  as- 
sociation had  no  authority  to  make  any  pay- 
ments before  such  payments  were  due  in  ac- 
cordance with  the  terms  of  the  contract,  and, 
if  it  made  any  payments,  they,  under  the 
statute,  had  to  be  treated  "as  if  not  made," 
so  far  as  the  rights  of  the  respondent  and 
his  assignors  are  concerned.  Tlie  statute  is 
applicable  although,  as  in  this  case,  the  con- 
tractor "may  thereafter  abandon  his  con- 
tract." 

As  we  have  seen,  the  contract  price  was 
not  payable  unless  and  until  the  structures 
contracted  to  be  erected  were  completed.  We 
have  also  called  attention  to  ttie  fact  that 
Checketts  &  Bradeson,  the  contractors,  never 
completed  their  contract,  but  abandoned  the 
structures  before  completing  them.  The  pro- 
visions of  section  1374,  supra,  therefore  be- 
came applicable,  and  hence  the  court  was 
right,  as  a  matter  of  law,  when  it  found  that 
the  association  had  a  sufficient  amount  of  the 
contract  price  in  its  hands  to  pay  the  re- 
spondent and  his  assignors,  because,  under 
the  statute,  any  payments  that  the  associa- 
tion may  have  made  under  the  undisputed 
facts  were  by  the  statute  "deemed  as  If  not 
made,"  so  far  as  the  rights  of  lien  claimants 
were  concerned. 

[S]  What  has  been  said  also  answers  the 
claim  that  the  association  paid  out  money 
in  excess  of  the  contract  price.  If  this  was 
done,  it  was  contrary  to  the  spirit  of  our  lien 
laws,  and  cannot  be  urged  as  a  reason  why 
respondent  and  his  assignors  should  not  re- 
ceive pay  for  the  labor  they  performed.  So 
long  as  the  right  to  liens  existed,  the  as- 
sociation had  no  right  whatever  to  prefer 
any  claimant  above  another,  and,  if  it  did 
so  before  the  time  for  filing  liens  had  elapsed, 
it  cannot  complain  because  the  law  compels 
it  to  treat  all  claimants  alike.  Moreover,  It 
appears  in  this  case  that  the  association  was 
permitted  to  pay  a  part  of  the  contract  price 
in  a  medium  other  than  money. 

[6]  This  could  only  t>e  done  so  as  to  affect 
the  respondent  and  his  assignors  if  the  pro- 
visions of  section  1375  were  complied  with 
by  the  association.  The  burden  of  showing 
that  fact  as  against  these  claimants  was  up- 
on the  association,  and  there  is  nothtag  In 
the  record  to  show  that  said  section  was 
complied  with.  This  is  important  only  for 
the  purpose  of  showing  that  the  excessive 
payments  that  are  claimed  by  the  association 
are  entirely  Immaterial  in  this  case  under 
the  facts  as  found  by  the  court. 

It  is  further  asserted  that  the  court  erred 
in  allowing  attorney's  fees.  Comp.  Laws 
1907,  §  1400,  expressly  provides  that,  in  ac- 
tions to  foreclose  mechanic's  liens,  the  suc- 
cessful party  shall  be  entitled  to  recover  an 
attorney's  fee  to  be  fixed  by  the  court  not  to 
exceed  525.  The  amount  allowed  by  the 
court  not  being  in  excess  of  the  amount  per- 
mitted by  statijte,  and  no  other  error  being 
claimed  in  this  regard,  the  assignment  must 
be  overruled. 
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l?J  From  the  record  it  la  made  to  appear 
that  one  Rupp  was  employed  by  the  con- 
tractors, and  that  he  performed  labor  upon 
the  building  and  structures  in  question;  that 
he  did  not  himself  make  oath  to  his  claim 
and  file  the  same,  but  that,  before  the  no- 
tice of  lien  was  filed,  he  had  assigned  his 
claim  for  labor  to  the  cross-complainant 
Ross.  Ross,  after  the  assignment  to  him, 
duly  made  oath  to  the  claim  and  filed  the 
same  as  required  by  our  statute.  Counsel 
for  the  association  -vigorously  assails  the 
ruling  of  the  trial  court  in  allowing  and  en- 
forcing the  lien  thus  claimed  by  Ross.  Coun- 
sel concedes  that  the  original  claimant,  after 
perfecting  his  lien  under  the  statute,  might 
assign  the  same,  and  that  his  assignee  may 
enforce  it,  but  it  is  contended  that  the  mere 
claim — that  is,  a  mere  inchoate  right  to  a 
lien — is  not  assignable.  In  other  words, 
counsel  contends  that  the  original  claim- 
ant must  perfect  the  lien  under  the  statute, 
and  that  his  assignee  cannot  perfect  the 
lien.  A  number  of  cases  are  cited  which 
sustain  coimsel's  contention.  In  27  Cyc.  255, 
the  law  upon  the  subject,  and  wtiich  is  to 
the  contrary  of  counsel's  citations,  la  stated 
in  the  following  language:  "In  some  juris- 
dictions it  is  held  that  an  inchoate  mechan- 
ic's lien  may  be  assigned  so  as  to  invest  the 
assignee  with  the  right  to  perfect  and  en- 
force the  same." 

In  support  of  the  foregoing  statement,  cas- 
es are  cited  from  Alabama,  Colorado,  Flori- 
da, Iowa,  Kansas,  Maine,  Massachusetts, 
Michigan,  Minnesota,  Mississippi,  Rhode  Is- 
land, and  South  Dakota.  See,  also,  Bolsot  on 
Meclianlcs'  Liens,  i  10;  Phillips  on  Mechan- 
ics' Liens,  $1  54,  54a,  55. 

We  are  aware  that  the  Supreme  Court  of 
California,  In  Mills  v.'  La  Verne  Land  Co.,  97 
Cal.  254,  32  Pac.  169,  33  Am.  St.  Rep.  108, 
has  arrived  at  a  contrary  conclusion  to  that 
stated  in  Cyc.  The  case,  however,  is,  to  some 
extent  at  least,  based  upon  a  California  stat- 
ute. From  an  examination  of  the  cases  cit- 
ed by  the  Supreme  Court  of  California,  it 
develops  that  some  of  the  decisions  relied  on 
by  the  California  Supreme  Court  have  since 
then  been  modified,  if  not  overruled.  Iowa 
in  early  cases  held  with  California,  and  in  a 
later  decision  (Peatman  v.  CentervlUe  Light, 
etc.,  Co.,  105  Iowa,  1,  74  N.  W.  689,  67  Am. 
St  Rep.  276),  that  court  supports  the  text 
quoted  from  Cyc,  supra.  The  question  is 
also  fnlly  discussed  by  the  Supreme  Court  of 
Minnesota  in  Kinney  v.  Duluth  Ore  Co.,  58 
Minn.  455,  60  N.  W.  23,  49  Am.  St  Rep.  528. 
It  is  there  held  that  even  in  the  absence  of 
a  statute,  in  view  of  the  general  provisions 
of  the  Code  with  respect  to  permitting  as- 
signments, and  in  view  of  the  liberal  pro- 
visions of  the  lien  statute  and  its  purpose, 
the  inchoate  right  to  a  lien  is  assignable. 
Our  statute  (Comp.  Laws  1907,  {  1396),  how- 
ever, specifically  authorizes  the  assignment 
of  liens  and  gives  the  assignee  the  right  to 
enforce  the  same  in   his  own   name.     We 


think,  when  that  section  Is  considered  in 
connection  with  all  of  the  other  provisions  of 
our  lien  law,  that  a  reasonable  construction 
requires  us  to  hold  that  the  court  committed 
no  error  in  allowing  and  enforcing  the  lien 
In  question.  We  are  of  the  opinion  that,  un- 
der our  statute,  the  right  to  perfect  a  lien 
is  clearly  assignable. 

It  is  further  asserted  tha^  the  district 
court  erred  in  allowing  a  lien  for  labor  for 
which  the  statute  does  not  authorize  a  lien. 
The  record  discloses  that  one  of  the  assign- 
ors performed  a  few  days'  labor  for  which 
there  may  be  some  doubt  whether  the  stat- 
ute gives  a  lien  or  not.  In  view,  however, 
that  the  construction  of  the  statute  in  this 
regard  Is  of  grave  importance  to  all  lien 
claimants,  and  that  counsel  for  neither  side 
has  thoroughly  discussed  the  question  nor 
cited  any  authorities,  and  for  the  further 
reason  that  the  amount  involved  is  small ' 
and  that,  in  view  of  the  finding  of  the  court, 
the  association  is  not  injured  by  the  court's 
ruling,  we  have  less  hesitancy  than  we  other- 
wise would  have  in  refraining  from  pass- 
ing upon  the  question  at  this  time. 

[I]  The  conteutloa  that  the  findings  are 
not  sustained  by  the  evidence  cannot  pre- 
vail. This  contention  can  only  prevail  in 
cases  where  it  is  dear  from  the  evidence 
that  the  court's  findings  are  wrong.  Such 
is  not  the  case  here.  On  most  points  the 
evidence  is,  to  say  the  least,  in  sharp  con- 
fiict,  and,  where  such  is  not  the  case,  it  Is 
not  dear  that  the  findings  are  not  right. 
In  cases  where  the  evidence  is  conflicting, 
we  are  Just  as  likely  to  be  wrong  as  to  be 
right  by  attempting  to  interfere  with  the 
court's  findings  of  fact  at  long  range.  In 
view  of  the  whole. record,  we  are  of  the  opin- 
ion that  interference  in  this  case  is  not  Jus- 
tified. In  this  connection  it  should  also  be 
remembered  tliat,  although  the  assodation 
did  pay  more  than  the  contract  price,  yet  it 
paid  no  more  than  the  labor  and  material 
were  worth.  It  therefore  paid  only  for  what 
it  actually  obtained.  If  it  was  damaged  in 
any  way  by  reason  of  the  excessive  payments, 
it,  under  the  circumstances,  should  look  to 
the  contractors,  who  alone  are  responsible 
for  the  predicament  in  which  it  was  placed. 
By  this  we  do  not  mean  that  the  owner  of 
the  building  or  structure  can  be  required  to 
pay  more  than  the  contract  price  In  case  he 
complies  with  the  provisions  of  the  statute, 
but  if  he  does  not  comply  with  them,  and 
is  required  to  pay  more,  he  has  no  legal  right 
to  complain. 

The  assignment  that  one  of  the  assignees 
had  been  paid  by  the  contractors  must  like- 
wise fall.  The  agreement  between  the  con- 
tractors and  the  assignor  amounted  to  no 
more  than  an  agreement  that  the  assignor 
should  be  paid  in  a  particular  manner.  The 
agreement,  however,  was  not  fulfilled  by  the 
contractors,  and  the  assignor  received  no 
pay  for  his  labor.  This  left  the  question  pre- 
cisely the  same  as  though  the  assignor  had 
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been  promised  payment  In  casta  by  tbe  con- 
tractors, but  they  did  not  redeem  ttaelr  prom- 
ise. 

The  Judgment  Is  affirmed,  with  costs  to  re- 
spondent. 

Mccarty,  j.,  concurs. 

STRAUP,  J.  I  dissent.  The  evidence 
shows:  (1)  Tbe  fair  association  made  two 
written  contracts  with  Checketts  &  Bradeson 
to  construct  and  repair  buildings,  etc.,  upon 
an  agreed  price  of  $2,839.  It  also  entered 
Into  another  agreement  with  them  for  ex- 
tras at  an  agreed  price  of  $235.75.  That 
made  a  total  contract  price  of  $3,074.75.  It 
paid  to  them  and  for  their  use  and  benefit 
$2,935.50.  It  paid  out  $146.69  for  labor  and 
material  to  flnlsta  tbe  contract  That  was 
a  total  of  $3,083.19,  or  more  than  the  con- 
tract price.  In  addition  to  that  It  paid  $147 
to  tbe  plaintiff  and  his  assignors.  ^)  Check- 
etts &  Bradeson  became  insolvent  and  aban- 
doned the  work  before  It  was  completed. 
Tbe  plaintiff  and  his  assignors  were  In  their 
employ  and  had  done  labor  for  them  on  tbe 
work.  When  the  contractors  abandoned  the 
work,  they  owed  plaintiff  and  his  assignors 
$440.  (3)  They  demanded  payment  from  the 
fair  association  of  the  amounts  due  them, 
and  threatened  to  file  Hens  If  their  claims 
were  not  paid.  There  was  no  dispute  as  to 
the  amounts  due  them  from  the  contractors. 
There,  however,  was  a  controversy  as  to  the 
right  of  plaintiff  and  his  assignors  to  file  a 
Hen  or  to  look  to  the  fair  association  for 
payment;  It  contending  In  that  regard  that 
It  did  not  owe  tbe  contractors  anything,  at 
least  not  an  amount  sufficient  to  pay  the 
claims.  It  also  asserted  that  the  contrac- 
tors owed  other  claims  and  demands  for  ma- 
terial and  labor,  the  amounts  of  which  then 
were  uncertain  and  unpaid,  and  that  the 
association  would  be  to  extra  expense,  tbe 
amount  of  which  was  then  also  uncertain, 
to  complete  tbe  work  according  to  contract, 
due  to  the  contractors'  default  and  breach. 
(4)  After  two  conferences  on  different  days 
between  the  fair  association  and  tbe  plain- 
tiff and  his  assignors,  the  former  agreed  to 
pay  the  latter  one-third  of  their  claims  If 
they  would  release  It  of  all  claims  and  de- 
mands and  forego  their  right  to  file  a  lien. 
This  was  agreed  to  and  accepted  by  the 
plaintiff  and  his  assignors.  The  fair  asso- 
ciation accordingly  paid  them  one-third  of 
their  claims,  amounting  In  the  aggregate  to 
$147,  and  took  a  receipt  signed  by  each 
which  reads,  "Received  of  Inter-Mountaln 
Fair  Association,"  the  amount  paid  to  each 
being  specified,  "In  full  of  all  claims  against 
tbe  above  association  for-  labor."  (5)  There- 
after the  plaintiff  and  his '  assignors  filed 
Hens  for  tbe  balance  of  their  claims  which 
tbe  assignors  subsequently  assigned  to  plain- 
tiff who  brought  this  action. 

The  agreement  between  the  fair  associa- 
tion and  the  plaintiff  and  his  assignors  and 


the  giving  of  the  receipts  were  testified  to 
by  the  directors  and  officers  of  the  fair  as- 
sociation. The  receipts  themselves  were  pnt 
In  evidence.  Ttaelr  execution  and  delivery 
are  undisputed.  They  are  not  assailed  on 
the  ground  of  fraud,  misrepresentation,  or 
mistake.  While  a  receipt,  so  far  as  it  par- 
takes of  the  character  of  a  mere  receipt 
and  not  a  contract,  may  be  varied  or  con- 
trolled by  parol  evidence,  nevertheless  it  is 
a  written  admission  made  by  the  party  sign- 
ing It  of  the  fact  or  facta  which  it  recites. 
Ordinarily  one  does  not  make  an  admission 
of  facts  against  Interest  unless  true.  Snch 
an  admission  ought  not  lightly  to  be  disre- 
garded. Tbe  receipts  strongly  corroborate 
the  testimony  of  the  officers  and  directors 
of  tbe  association,  and  are  at  war  with  the 
claim  now  made  by  tbe  plaintiff  and  his  as- 
signors. 

Tbe  testimony  of  tbe  officers  and  directors 
is  also  corroborated  by  that  of  Ross,  tbe 
counterclaimant,  a  witness  for  the  plaintiff. 
He  testified  that  he  was  present  at  the  con- 
ferences between  the  plaintiff  and  his  as- 
signors and  tbe  fair  association  and  when 
the  receipts  were  signed,  and  the  money  paid 
by  tbe  association  to  himself  and  to  tbe 
plaintiff  and  his  assignors,  and  that  the  as- 
sociation claimed  that  it  did  not  have  money 
enough  to  pay  "us  in  full."  He  further  tes- 
tified :  "We  bad  been  talking  about  filing  a 
mechanic's  Hen.  Wblle  we  were  talking, 
they  called  our  attention  to  several  things 
In  the  contract  which  hadn't  been  completed. 
At  first  the  association  refused  to  pay  any- 
thing, and  they  refused  to  recognize  any 
liability  on  their  part  towards  us,  and  we 
stated  that  we  had  a  right  to  put  a  me- 
chanic's Hen,  and  if  no  settlement  was  made 
we  would  do  so,  and  they  told  us,  if  we 
would  make  some  concession  and  agree  not 
to  file  a  Hen,  that  they  would  pay  us  seme 
portion  of  oar  claim,  and  we  should  make 
them  a  receipt  in  fuU.  We  agreed  to  this 
later  on.  They  told  us  no  settlement  would 
be  made  unless  we  came  to  that  agreement, 
and  we  finally  did  so,  accepting  the  money 
and  signing  the  receipts,  and  they  told  ns 
then  that  ttals  settlement  with  the  associa- 
tion would  not  release  Checketts  &  Bradeson 
from  the  balance  of  our  claims."  He  fur- 
ther testified  that  the  amonnt  so  agreed  up- 
on was  one-third  of  their  claims,  and  that, 
in  accordance  with  the  agreement,  that 
amount  was  paid,  and  the  receipts  given. 

Tbe  only  evidence  to  the  contrary  is  this: 
One  of  the  officers  of  the  fair  association,  a 
witness  for  the  defendants,  on  cross-examina- 
tion was  asked  If,  at  the  time  of  the  giving 
of  the  receipts,  be  did  not  say  to  the  plain- 
tiff and  bis  assignors  that  "the  receipt  was 
a  mere  matter  of  form ;  that  be  did  not  in- 
tend to  beat  them  out  of  anything  that  was 
due  them ;  and  that  it  would  in  no  way  af- 
fect their  claims."  He  denied  making  any 
such  statement  On  rebuttal  tbe  plaintiff 
and  some  of  tbe  assignors  were  caUed,  and. 
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In  response  to  leading  questions  put  to 
tbem  If  such  a  statement,  was  made  by  such 
officer  at  that  time,  they  answered  In  the 
affirmative.  But  neither  of  them  denied  the 
agreement  between  the  fair  association  and 
the  claimants  and  the  giving  of  the  receipts 
as  testified  to  by  Ross  and  the  directors  and 
officers  of  the  fair  association.  All  they  did 
by  way  of  evidence  was  an  attempt  to  Im- 
peach one  of  the  officers  of  the  association 
in  respect  of  a  statement  made  hy  him  as 
to  the  legal  effect  of  the  receipts,  that  they 
were  "a  mere  matter  of  form,"  etc. 

I  think  the  agreement  and  the  payment  of 
the  money  thereunder,  and  the  giving  of  the 
receipts,  constituted  a  settlement  between 
the  fair  association  and  the  claimants.  It 
was  so  pleaded  In  defense.  It  was  not  as- 
sailed on  the  ground  of  fraud,  misrepresenta- 
tion, or  mistake,  or  that  it  was  not  fairly 
entered  into,  nor  is  there  any  evidence  to 
dispute  the  fact  that  the  agreement  was 
made  and  that  the  terms  thereof  were  as 
testified  to  by  Ross  and  the  officers  of  the 
association.  I  also  think  that  the  agreement 
was  founded  upon  a  good  consideration. 
This  is  not  a  case  where  one  party  owes  an- 
other an  undisputed  and  liquidated  amount 
which  was  settled  for  less  upon  no  inde- 
pendent or  other  consideration.  Here  the 
defaulting  contractors  were  primarily  liable 
to  the  claimants.  The  fair  association  was 
not  at  all  liable  to  them.  Its  property  upon 
which  the  work  was  done  was  secondarily 
and  only  conditionally  liable.  That  liability 
was  not  in  excess  of  the  contract  price  nor 
beyond  the  moneys  In  the  hands  of  the  as- 
sociation and  unpaid  to  the  contractors. 
'  The  great  weight  of  the  evidence  shows 
that  the  fair  association  had  paid  the  con- 
tractors the  full  amount  of  the  contract 
price.  The  work  was  uncompleted  when  the 
contractors  abandoned  their  contract  At 
the  time  of  the  settlement,  it  was  uncertain 
as  to  the  reasonable  cost  to  complete  it.  It 
also  was  then  uncertain  as  to  the  amount  of 
claims,  other  than  those  of  plaintiff  and  his 
assignors,  for  labor  and  material  then  owing 
and  unpaid  by  the  contractors.  Under  such 
drcomstances,  the  fair .  association  agreed 
with  the  plaintiff  and  his  assignors  to  pay 
tliem  one-third  of  their  claims  if  they  would 
release  it  of  all  claims  and  demands  and 
forego  the  right  to  claim  and  file  a  Hen  up- 
on its  property.  They  agreed  to  that  The 
amount  so  agreed  upon  was  paid  to  them. 
As  soon  as  they  received  It  and  gave  their 
receipts  in  full,  they  Ignored  their  agree- 
ment and  filed  liens.  The  fair  association, 
including  the  amounts  paid  to  plaintiff  and 
his  assignors,  has  already  paid  $3,230,  or 
1381  more  than  the  contract  price,  yet  the 
Judgment  of  the  court  below  not  only  re- 
leased the  plaintiff  and  his  assignors  from 
the  settlement  made  by  them  with  the  fair 
association,  but  required  it  to  pay  substan- 


tially $581.10  more  to  the  plaintiff  and  his 
assignors,  Including  the  counterclalmant,  else 
its  property  upon  which  the  work  was  done 
to  be  sold  in  payment  thereof. 

I  think  the  judgment  as  against  the  fair 
association  wrong,  and  therefore  dissent 


(48  Mont  1) 
REILLT  V.  HATHEWAT,  City  Treasurer, 
et  aL 
(Supreme  Court  of  Montana.    June  21,  1912.) 

1.  Licenses  (j  6*)— Validity. 

A  license  tax  Imposed  by  a  city  ordinance 
upon  grocerymen  and  others  purely  for  reve- 
nue, and  not  for  police  regulation,  was  UlegaL 
[Ed.   Note. — For  other  cases,   see   Licenses, 
Cent  Dig.  SS  5,  6,  19;  Dec.  Dig.  |  «.•] 

2.  Licenses   (8  34*)— Claims— Pbesentatioii 
— Necessity- Illegal  License  Pee. 

Where  a  groceryman,  ander  protest,  paid 
a  license  fee  exacted  by  city  ordiilance,  he 
could  bring  action  against  tlie  city  to  recover  it 
back  without  having  first  filed  his  claim  in  ac- 
cordance with  Rev.  Codes,  §§  3282,  3283. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent  Dig.  g  68;   Dec.  Dig.  i  34.*] 

3.  Pabtnership  ({  64*)— Use  or  Fibh  Namb 
— Abatement  ot  Action. 

The  failure  of  a  plaintiff  to  comply  with 
Rev.  Codes,  §§  5504-5509,  relating  to  an  ludi- 
vidual  transacting  business  under  a  designation 
purporting  to  be  a  firm  name,  merely  suspends 
the  right  to  maintain  the  action  untu  the  stat- 
ute has  been  complied  with,  and,  where  be 
comphes  with  the  statute  before  answer,  the 
action  does  not  abate. 

[Ed.  Note.— For  other  cases,  se*  Partner- 
ship. Cent  Dig.  H  87-91;  Dec.  Dig.  {  64.*]: 

4.  Pabtnbbship     (S    214*)— Use    of    Fibu 
Name. 

The  defense  that  the  plaintiff  is  doing  busi- 
ness in  the  firm  name  without  having  complied 
with  Rev.  Codes,  §|  5504-5509,  relating  to  an 
individual  transacting  business  under  a  firm 
name,  is  an  affirmative  one  and  is  waived  un- 
less pleaded  in  the  answer. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  H  410-413;  Dec.  Dig.  §  214.*] 

6.  Licenses  (|  34*)— Recoveby  Back— Pbop- 

KB  Remedy. 

An  action  by  a  groceryman  to  recover 
back  an  illegal  license  fee  exacted  by  city  or- 
dinance was  properly  brought  under  Rev. 
Codes,  §  2742,  giving  the  right  to  recover  an 
illegal  tax  paid  under  protest,  and  he  was  not 
required  to  resort  to  the  remedy  given  under 
Rev.  Codes,  §  2741,  authorizing  a  suit  in  equity 
td  restrain  the  collection  of  an  illegal  or  unau- 
thorized tax. 

[Eld.  Note. — For  other  cases,  see  Ucenses, 
Cent  Dig.  g  68;   Dec.  Dig.  S  34.*] 

Appeal  from  District  Court  Missoula 
County;   F.  C.  Webster,  Judge. 

Action  by  P.  M.  RelUy  against  Thomas  G. 
Hatheway,  Jr.,  City  Treasurer,  and  another. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.    Reversed  and  remanded. 

C.  A.  Spaulding,  of  Helena,  and  Floyd  3. 
Logan,  of  Mls-ioula,  for  appellant  Frank 
Woody,  of  Missoula,  for  respondents. 

SMITH,  J.  This  action  was  brought  to 
test  the  validity  of  ordinance  No.  86  of  the 


*r«r  other  easei  see  uma  topic  and  section  NUMBER  la  Dec.  Dig.  A  Am.  Dig.  Ker  No.  Series  A  Rep'r  ladexU 
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city  of  Missoula,  imposing  a  license  tax  on 
nearly  every  business  and  profession  carried 
on  in  the  city,  including  the  grocery  busi- 
ness conducted  by  ttie  appellant.  He  paid 
his  license  tax  of  $20  under  protest  and  be- 
gan this  action  to  recover  the  same,  and  also 
to  enjoin  the  city  authorities  from  demand- 
ing the  tax  in  future  The  court  below  tried 
the  cause  without  a  Jury,  found  the  issues  in 
favor  of  the  defendants,  and  entered  Judg- 
ment In  their  favor.    Plaintiff  has  appealed. 

It  is  alleged  in  the  complaint  that  said 
license  tax  is  exacted  for  the  sole  and  only 
purpose  of  raising  revenue  to  defray  the 
general  municipal  expenses  of  the  city;  that 
plaintiff's  business  is  a  lawful  one,  endan- 
gering neither  the  health,  safety,  morals,  or 
comfort  of  the  inhabitants;  and  that  as 
conducted  it  does  not  require,  and  is  not  the 
subject  of,  any  police  regulation  whatever. 
The  answer  denies  that  the  license  tax  was 
collected  for  the  purpose  of  raising  revenue, 
but  admits  that  the  moneys  so  collected  were 
placed  in  the  general  fund  of  the  city  and 
that  the  general  expenses  of  the  city  are 
paid  from  that  fund.  It  is  alleged  affirma- 
tively that  the  plaintiff  deals  in  certain  arti- 
cles and  commodities  the  storage  and  sale  of 
which  require  and  receive  police  regulation. 
It  also  alleges  that  all  moneys  received  from 
licenses,  all  moneys  received  from  general 
taxes,  except  moneys  received  from  taxes  for 
road  and  street  purposes,  all  moneys  receiv- 
ed from  all  other  sources,  except  poll  taxes, 
are  paid  into  the  general  fund  of  the  city, 
and  all  expenses  in  connection  with  collect- 
ing and  issuing  licenses,  the  printing  thereof, 
clerical  hire  in  connection  therewith,  cost  of 
inspection,  cost  of  enforcing  all  police  regu- 
lations, and  all  expenses  of  every  nature  and 
kind  whatsoever,  save  and  except  expenses 
of  grading,  cleaning,  and  repairing  streets 
and  alleys,  are  paid  out  of  the  general  fund. 
It  is  further  alleged  that  ordinance  No.  85 
was  not  passed  for  the  purpose  of  raising 
revenue,  "but  was  passed  for  the  purpose  of 
police  regulation,  and  all  money  received 
from  licenses  issued  thereunder  was  and  is 
not  received  for  the  purpose  of  paying  the 
general  expenses  of  the  city,  but  was  and  is 
received  for  the  purpose  of  defraying  the 
cost  of  all  necessary  and  proper  police  regu- 
lations and  all  necessary  and  proper  expens- 
es In  connection  therewith." 

The  plalntlfr  testified  that  the  city  did  not, 
to  his  knowledge,  make  any  inspection  of 
the  articles  handled  in  his  store ;  that  "they 
never  had  any  Inspector  there  to  inspect 
anything  in  the  store";  that  he  spends  near- 
ly all  of  his  time  there,  except  evenings,  and 
would  know  if  any  inspection  "was  going  on 
along  that  line";  that  the  authorities  have 
never  at  any  time  during  the  last  three  years 
made  any  "regulation"  of  his  business,  "ex- 
cepting the  fire  chief  would  come  around  and 
tell  us  to  clean  up  probably  before  the  4th 
of  July  or  some  time  before  a  celebration, 
about  once  a  year."    He  also  testified,  over 


objection,  that  not  anything  carried  by  him 
in  stock  required  or  necessitated  police  regu- 
lation or  Inspection;  that  he  did  not  know  of 
anything  associated  with  his  business  that 
reqaired  or  necessitated  supervision;  that  he 
did  not  know  of  anything  connected  with  his 
business  that  would  menace  the  safety,  good 
order,  morals,  or  health  of  the  community; 
that,  since  the  payment  of  the  sum  mention- 
ed in  the  complaint  under  protest,  be  has 
continued  to  pay  a  license  tax,  but  there  has 
been  no  inspection  or  regulation  of  his  busi- 
ness by  the  city  subsequent  to  that  date,  ex- 
cept by  the  fire  chief  aforesaid;  that  the 
city  has  been  to  no  expense  at  all  in  the  reg- 
ulation or  inspection  of  his  business;  that 
the  health  officer  might  have  walked  through 
his  store  and  looked  around,  be  could  not 
say,  but  no  known  official  visit  was  ever 
made;  that  no  representative  of  the  city 
could  have  come  into  his  place  of  business 
without  his  knowledge. 

The  defendant  city  treasurer  testified  for 
the  plaintiff  that  the  employes  of  the  city 
are  paid  out  of  the  general  fund;  that  the 
expenses  of  keeping  the  streets  clean  and 
"everything  nice  for  the  business  men"  are 
also  so  paid;  but,  aside  from  such  expendi- 
tures, be  had  no  knowledge  of  any  payments 
that  inured  to  the  benefit  of  the  plaintiff 
that  were  paid  out  of  the  general  fund.  He 
also  testified  that  he  knew  of  no  expenditure 
on  the  part  of  the  city  of  Missoula  "having 
been  made  for  the  direct  purpose  only  of 
inspecting  and  regulating  the  interior  of  the 
business  of  the  plaintiff" ;  that  he  knew  of 
no  expenditure  in  the^past  three  years  for 
the  purpose  of  inspecting  any  article  handled 
by  the  plaintiff  in  his  business,  or  for  regu- 
lating his  business.  He  al90  testified  that 
he  collected  the  license  taxes;  that  probably 
40  days  out  of  every  3  months  were  required 
to  do  so;  that  the  business  of  collecting 
license  taxes  requires  receipt  books  and  li- 
cense books;  that  the  salaries  of  the  sani- 
tary inspector  and  boacd  of  health  are  paid 
out  of  the  general  fund;  that  the  board  of 
health  has  the  regulation  and  inspection  of 
all  places  of  business  and  residences,  "to  see 
that  they  are  kept  in  a  sanitary  and  health- 
ful condition";  that  the  city  of  Missoula 
does  not  exercise  any  regulatory  measures 
toward  professional  men,  doctors,  dentists, 
or  lawyers,  regulating  their  business,  super- 
vising or  inspecting  them;  that  his  services 
In  collecting  licenses  do  not  cost  the  city 
anything,  because  he  is  working  for  the  city 
anyway. 

Samuel  Bellew,  the  city  clerk,  testified  that 
he  knew  of  no  amount  having  been  expended 
by  the  city  for  any  supervision,  regulation, 
or  inspection  of  plaintiff's  business;  that  100 
licenses  and  receipts  would  cost  about  $3; 
that  the  sanitary  Inspector,  under  the  board 
of  health,  has  the  duty  of  Inspecting  and 
regulating  places  of  business. 

Defendants  offered  no  evidence.  It  was 
admitted  by  the  pleadings  that  the  city  of 
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Missonia  has  passed  certain  ordinances  pro- 
\  iding  for  the  inspection  of  ali  meats,  vegeta- 
bles, milk,  and  butter  sold  or  offered  for 
sale;  also  ordinances  limiting  the  quantity 
of  coal  oil,  petroleum,  gasoline,  naptha,  and 
other  inflammable,  explosive,  and  dangerous 
liquids,  and  plaintiff  testified  that  he  carried 
coal  oil,  vegetables,  fruit,  butter,  condensed 
milk,  and  smoked  and  dried  meats  in  stock. 

[1J  1.  This  court  held,  in  Johnson  v.  City 
of  Great  Falls,  38  Mont.  360,  99  Pac.  1050, 
16  Ann.  Cas.  974,  that  while  the  Legislature 
may  not  confer  upon  cities  and  towns  the 
right  to  impose  a  license  tax  upon  profes- 
sions and  occupations  for  the  purpose  of 
raising  revenue,  it  may,  in  the  absence  of 
constitational  limitation,  authorize  them  to 
impose  such  a  tax  in  aid  of  police  regula- 
tions. Ordinance  No.  85  of  the  city  of  Mis- 
soula ostensibly  and  presumptively  Imposes  a 
license  tax  upon  the  business  or  occupation 
of  the  appellant  in  the  exercise  of  the  police 
power  of  the  municipality.  On  its  face  this 
ordinance  appears  to  be  valid.  But  of  course 
the  city  cannot  do  by  indirection  what  it  is 
not  permitted  to  do  directly.  If  this  license 
tax  was  in  fact  imposed  for  purely  revenue 
purposes  and  not  for  regulation,  its  collection 
was  an  illegal  act.  The  evidence  heretofore 
quoted  discloses  to  our  minds,  beyond  ques- 
tion, that  as  a  police  regulation  the  ordi- 
nance is  a  dead  letter  upon  the  ordi- 
nance book.  Apparently  no  attempt  was 
made  to  regulate,  supervise,  or  inspect  the 
grocery  business  of  the  appellant.  It  is  im- 
possible to  escape  the  conclusion  that  the  tax 
was  collected  for  purely  revenue  purposes. 
The  money  was  paid  into  the  general  fund 
of  the  city  and  used  to  pay  its  general  op- 
erating expenses.  Approximately  800  licens- 
es and  receipts  were  Issued  annually  at  an 
expaise  for  printing  of  about  $24.  No  ex- 
tra expense  was  incurred  on  account  of  sal- 
aries of  the  city  clerk  and  city  treasurer.  In 
fact,  the  entire  expense  to  the  city  grew  out 
of  the  collection  of  these  same  license  taxes, 
and  were  it  not  for  such  collections  the  city 
would  have  been  at  no  expense  whatever. 
We  shall  not  stop  to  Inquire  on  whom  the 
burden  of  proof  rests.  It  may  be  presumed, 
we  think,  that  the  two  city  officers  who  were 
sworn  as  witnesses  would  have  some  knowl- 
edge as  to  whether  the  business  of  the  plain- 
tiff was  in  fact  subjected  to  police  regulation. 
Both  declared  that,  so  far  as  they  knew, 
nothing  of  the  kind  was  ever  .attempted. 
The  respondents  offered  no  evidence.  Under 
these  circumstances  we  are  inclined  to  the 
opinion  tttat  the  appellant  made  a  prima 
facie  showing  that  the  tax  paid  by  him  un- 
der protest  was  collected  for  the  purpose  of 
raising  revenue  solely,  and  was  therefore  Il- 
legal. 

[2]  2.  It  Is  contended  that  the  Judgment 
should  be  affirmed  for  the  reason  that  the 
appellant  presented  to  the  council  no  claim 
against  the  city  before  bringing  action.  The 
provisions  of  sections  3282  and  3283,  Revised 


Codes,  are  Invoked  to  suppert  the  contention. 
The  reason  underlying  these  statutory  provi- 
sions is  found  in  the  consideration  that  the 
legislative  purpose  was  to  protect  cities  and 
towns  from  actions  upon  demands  of  which 
they  had  had  no  previous  notice,  and  no  op- 
portunity to  investigate,  or  to  settle  without 
litigation.  The  reason  of  the  law  is  its  life, 
and  when  the  reason  falls  the  law  dies.  The 
city  of  Missoula,  having  formally  passed  an 
ordinance  requiring  the  appellant  to  pay  a 
license  fee,  could  only  return  the  same  to 
him,  voluntarily,  In  violation  of  its  ordi- 
nance. It  would  have  been  an  idle  act  to 
demand  a  return  of  his  money  from  the  same 
power  that  advisedly  exacted  it  from  him. 

[3]  3.  Agaija,  it  is  contended  that  the  ap- 
pellant cannot  maintain  this  action  because 
at  the  time  of  filing  his  original  complaint 
he  had  not  compiled  with  the  provisions  of 
sections  5504  to  5509,  Revised  Codes,  relating 
to  an  Individual  transacting  business  in  this 
state  under  a  fictitious  name  or  style,  or  des- 
ignation purporting  to  be  a  firm  name.  Ap- 
pellant testified  that  be  was  doing  business 
as  an  individual  under  the  name  of  P.  M. 
ReiUy  &  Co.  The  record  shows  that  he 
complied  with  the  statute  before  filing  bis 
second  amended  complaint.  The  only  answer 
found  in  the  record  is  directed  to  this  com- 
plaint. Without  deciding  whether  the  stat- 
utory provisions  heretofore  referred  to  ap- 
ply to  the  plaintiff,  it  is  sufficient  to  bold,  on 
the  authority  of  Carson-Band  Co.  v.  Stem, 
129  Mo.  381,  31  S.  W.  772,  32  L.  R.  A.  420, 
and  Nicholson  v.  Auburn  Gold  Mlu.  &  M.  Co., 
6  Cal.  App.  547,  92  Pac.  651,  that  it  is  not 
the  right  to  begin  an  action,  but  the  right 
to  maintain  It,  that  is  withheld  by  the  stat- 
ute for  failure  to  comply  with  its  terms;  and 
if,  before  the  defense  is  interposed,  the  plain- 
tiff compiles  with  the  statutory  provisions, 
the  action  may  be  maintained. 

[4]  The  defense  is  an  affirmative  one  and 
Is  waived  unless  pleaded  In  the  answer. 
Vaughan  v.  Kujatb,  44  Mont.  484,  120  ^c. 
1121;  California  S.  &  L.  Society  v.  Harris, 
111  Cal.  133,  43  Pac.  525.  The  appellant  al- 
leged that  he  had  compiled  with  the  statute, 
and,  while  this  allegation  was  not  necessary 
in  order  to  state  a  cause  of  action,  it  was, 
nevertheless,  denied,  and  we  think  the  denial 
was  sufficient  to  raise  the  issue.  But  so  long 
as  the  statute  was  complied  with  by  the  ap- 
pellant before  the  answer  was  interposed,  the 
action  should  not  abate.  The  right  to  qpain- 
taln  the  action  is  simply  suspended  until  the 
statute  Is  complied  with. 

[S]  4.  Finally  it  is  contended  that  the  ac- 
tion should  have  been  commenced  under  the 
provisions  of  section  2741,  Revised  Codes, 
authorizing  a  suit  in  equity  to  restrain  the 
collection  of  an  illegal  or  unauthorized  tax, 
and  not  under  section  2742,  giving  the  right 
to  recover  an  unlawful  tax  paid  under  pro- 
test. A  nice  distinction  is  made  in  the  brief 
of  the  respondents  between  an  illegal  tax  and 
an  unlawful  one;    We  do  not,  however,  find 
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It  necessary  to  analyze  or  distinguish  the 
two  words.  Section  2741  gives  a  cause  of 
action,  at  law,  in  all  cases  where  taxes  are 
paid  under  protest.  Section  2742  provides 
for  a  ^ult  in  equity  in  certain  cases.  The 
remedy  in  equity  la  limited,  but  that  at  law 
is  unlimited.  Montana  Ore  Pur.  Co.  v.  Ma- 
her,  32  Mont  480,  81  Pac.  13.  In  this  con- 
nection it  is  suggested  by  counsel  that  sec- 
tion 2742  does  not  give  a  right  of  action 
against  a  city  for  taxes  or  licenses  paid  un- 
der protest,  for  the  reason  that  the  con- 
cluding paragraph  thereof  provides  that  the 
tax  so  paid  shall  be  held  by  the  county  treas- 
urer and  no  part  thereof  paid  to  the  State 
Treasurer  until  the  determination  of  the  ac- 
tion brought  for  the  recovery  thereof.  We 
are  satisfied,  however,  that  section  2742,  as 
originally  enacted,  was  designed  to  create  a 
right  of  action  in  all  cases.  Its  phraseology 
so  Indicated.  It  provided  that  an  action 
might  be  brought  against  the  officer  to  whom 
the  tax  or  license  was  paid,  or  against  the 
county  or  municipality  on  whose  behalf  the 
^ame  was  collected.  See  section  4024,  Po- 
litical Code  of  1895.  The  legislative  assem- 
bly of  1905  (Laws  1905,  c.  108)  amended  the 
measure  by  adding  the  last  paragraph,  just 
referred  to;  and  the  language  therein  em- 
ployed, reading  the  amended  act  as  a  whole, 
might  indicate  that  the  entire  section  related 
only  to  actions  against  a  county.  But  such 
is  not  the  case.  The  reason  for  the  amend- 
ment was:  It  was  found  necessary  to  pro- 
Tide  that  taxes  and  license  fees  paid  to  the 
county  treasurers  under  protest  should  re- 
main in  their  hands  until  the  final  determi- 
nation of  any  action  brought  to  recover  the 
same;  otherwise  the  portion  paid  t</  the 
state  would  not  be  available  for  refunding 
purposes,  In  case  of  an  adverse  Judgment. 

6.  The  case  of  Hopkins  v.  City  of  Butte, 
16  Mont.  103,  40  Pac.  171,  involved  a  contro- 
versy which  arose  in  1891  before  the  stat- 
ute giving  a  right  of  action  for  the  recov- 
ery, of  taxes  and  licenses  paid  under  protest 
was  enacted.  Mr.  Justice  Hunt  said:  "The 
common-law  rule,  •  •  "*  in  the  absence 
of  statute,  must  govern." 

For  the  reasons  herein  given,  the  Judg- 
ment of  the  district  court  is  reversed,  and 
the  cause  is  remanded,  with  instructiohs  to 
enter  a  Judgment  in  favor  of  the  appellant. 

Reversed  and  remanded. 

HOLLOW  AT,  J.,  concurs. 

BBANTLY,  C.  J.  I  concur  In  the  result 
reached  by  my  Associates  because  I  think 
that,  under  the  facts  disclosed  by  the  record, 
the  ordinance  was  enacted  in  the  first  in- 
stance as  a  revenue  measure,  and  for  that 
reason  void  under  the  decision  in  Johnson  ▼. 
City  of  Great  Falls,  38  Mont.  369,  99  Pac. 
1059,  16  Ann.  Cas.  974.  The  purpose  of  its 
enactment  is  made  clear  by  the  fact  that, 
though  the  dty  council  has  enacted  other 


ordinances  providing  for  police  supervision 
of  many,  if  not  ail,  the  occupations  pursued 
by  the  residents  of  the  dty,  the  funds  pro- 
vided by  it  have  never  been  expended  In 
any  measure  in  enforcing  them.  Approxi- 
mately an  amount  equal  to  two-fifths  of  the 
entire  revenue  of  the  city  Is  derived  from  its 
imposition.  All  of  this  has  been  and  is  be- 
ing expended  for  general  purposes  without 
the  least  regard  to  the  health  or  safety  of 
the  Inhabitants.  If  It  was  enacted  as  a  part 
of  the  police  regulations  of  the  city,  the  fact 
that  the  other  ordinances  have  not  been  en- 
forced is  no  reason  why  the  plaintifC  should 
have  relief  in  this  proceeding.  The  course 
for  him  to  pursue  would  manifestly  be  to 
Invoke  the  proper  proce.<»s  to  compel  the  city 
authorities  to  perform  their  duty. 


(45  Mont.  282) 
SMITH  V.  ZIMMER  et  aL 
(Supreme  Court  of  Montana.    March  4,  1912. 
On  Rehearing,  May  29,  1912.) 

1.  HlOHWATS     «     213*)— iNJOHEft— QUE8TI0N 

FOB  Jury — Chabactee  op  Highwat. 

On  evidence  in  an  action  for  injuries  sns' 
tained  by  plaintiff  from  a  defective  highway, 
held  that  the  question  whether  the  road  was  a 
public  highway  falling  under  defendant's  juris- 
diction within  the  definition  of  Rev.  Codes,  i 
1337,  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  fg  535-537;  Dec.  Dig.  |  213.*] 

2.  Highways  (§  197*)  —  Injubies  fbom  De- 
FBCTs— Action — Presumption. 

One  traveling  upon  a  public  highway  in  the 
nighttime  has  a  right  to  presume  that  the  pub- 
lic o£Bcers  charged  with  its  care  have  done 
their  duty. 

[Ed.  Note. — For  other  cases,  see  Highways. 
Cent  Dig.  {{  491-493,  498-503;    Dec.  Dig.  | 

3.  Neglioknce  (S  122*)— Action— Bubden  op 
Proof. 

Where  the  plaintiff's  own  case  raises  a 
presumption  of  contributory  negligence,  the 
burden  of  proof  is  upon  him  to  relieve  himself 
from  the  suspicion  of  a  want  of  due  care  on 
bis  own  part  which  will  otherwise  be  imputed 
to  him. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  iS  221-223,  229-234;    Dec  Dig.  f 

4.  HiOHWATS  (I  213*)  —  Injubies  frok  Dm- 

FECTS— ACnON-^UESnON    FOB    JUBT, 

On,  evidence  in  an  action  for  personal  in- 
juries sustained  on  a  defective  highway,  Aeld 
that  whether  plaintiff  acted  as  a  reasonably 
prudent  person  would  in  the  emergency  was 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Highways. 
Cent  Dig.-8§  535-537;  Dec,  Dig.  §  218.*] 

5.  Highways  (|  208*)  —  Injuries  fboh  Dk- 
FECTB— Action— Pleading— Proof. 

In  an  action  against  a  supervisor  of  a 
county  road  district  for  injuries  sustained  upon 
a  defective  highway  in  his  district,  it  is  not 
necessary  for  the  plaintiff  to  allege  and  prove 
that  defendant  had  funds  at  his  disposal  which 
he  could  use  to  make  the  necessary  repairs  on 
the  road;  the  question  of  defense  based  upon 
such  facts  mast  be  determined  upon  an  answer. 
[Ed.  Note. — For  other  cases,  see  Higbwavs, 
Cent  Dig.  Sf  522-525;   Dec.  Dig.  §  208.*] 
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a  OFITCBBS  (I  116*)— LlABH-ITEES  — Neoli- 
OKRCE. 

Where  a  duty  is  imposed  on  an  officer  by 
statute  or  arises  by  implication  out  of  the  char- 
acter of  the  office  and  the  nature  of  its  duties, 
and  the  duty  is  Imperatire  and  not  merely  dis- 
cretionary, an  individual  to  whom  the  duty  is 
owing  and  who  is  injured  by  its  negligent  non- 
performance haa  a  right  oi  action  against  the 
officer. 

[EJd.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  ||  193,  194,  196;   Dec.  Dig.  {  116.*] 

7.  Highways  (|  198*)— County  Commission- 
KB8— Liability  roB  Injuries  fbok  Defbc- 
TivE  Highway. 

Under  Rev.  Codes,  |§  1356-1360,  1362- 
1384,  1372,  1373,  1387,  defining  the  duties  of 
connty  commissioners  with  respect  to  highways 
and  their  powers  over  the  supervisors  of  road 
districts,  which  make  them  the  agency  ultimate- 
ly responsible  for  the  care,  repairing,  and  su- 
pervision of  public  highways,  the  commission- 
ers may  be  personally  responsible  to  an  indi- 
Tidual  for  injuries  sustained  by  reason  of  their 
negligent  failure  to  see  that  a. highway  is  put 
in  proper  repair  or  that  warning  is  given  of  the 
defect. 

[E<d.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  K  504-50r;   Dec.  Dig,  §  19&»] 

8.  HioHWAYB  (S  198*)— SuPKBViaoB  OF  Road 
District  —  Liability  for  Injuries  fbou 
Defective  Highway. 

The  supervisor  of  a  county  road  district, 
charged  by  Kev.  Codes,  §  1372,  with  the  imper- 
ative duty  of  removing  obstructions  from  high- 
ways in  his  district,  is  personally  liable  to  an 
individnal  injured  by  reason  of  an  obstruction 
or  want  of  repair  in  such  highway  on  the 
groond  of  his  failure  to  make  the  repairs  by 
removing  the  obstruction. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  ff  504-607;   Dec.  Dig.  §  198.*] 

Holloway,   J.,  dissenting  in  part. 

Appeal  from  District  Court,  Lewis  &  Clark 
County;  J.  Miller  Smith,  Judge. 

AcUon  by  G.  W.  Smith  against  Henry 
Ziminer,  supervisor  of  the  Augusta  Road  Dis- 
trict in  Lewis  and  Claris  county,  and  Joseph 
J.  Hindson  and  others,  county  commission- 
ers of  Lewis  and  Clark  county.  Judgment  for 
defendants,  and  plaintiff  appeals.  Reversed 
as  to  defendant  Zlmmer,  and  affirmed  as  to 
defendants  Hindson  and  others. 

Action  for  damages  for  a  personal  injury. 
Dnrlng  the  year  1909  and  up  to  the  time 
this  action  was  commenced,  the  defendants 
Hindson,  Richardson,  and  one  Moses  F.  Root 
were  tlie  commissioners  of  Lewis  &  Clark 
county.  Moses  F.  Root,  made  one  of  the 
original  defendants  herein,  died  before  the 
trial,  and  defendant  W.  F.  Root,  the  admin- 
istrator upon  his  estate,  was  substituted  in 
Us  stead.  Defendant  Zlmmer  was  the  su- 
pervisor of  the  Augusta  road  district  in  Lewis 
&  Clark  county.  The  complaint  alleges  that 
it  was  the  duty  of  the  defendant  Zlmmer  to 
see  that  the  public  roads  In  the  Augusta  dis- 
trict were  kept  In  a  reasonable  state  of  re- 
pair, and,  in  case  any  of  them  became  dan- 
gerous or  Impassable  from  any  cause,  to  re- 
store them  by  repairing  the  defects  there- 
in, and  in  the  meantime,  and  until  any 
defect  was  remedied,  to  advise  the  public  of 
its  existence;  that  it  was  the  duty  of  the 


defendants  Hindson,  Richardson,  and  Root, 
as  commissioners  of  the  county,  to  see  that 
defendant  Zlmmer  discharged  the  duties 
named,  and,  in  case  be  failed  to  perform 
them,  to  cause  all  reasonable  and  necessary 
repairs  to  be  made,  and  in  the  meantime  to 
advise  the  public  of  the  existing  conditions; 
that  at  the  times  herein  mentioned  there 
was  maintained  in  the  district  a  public  road 
leading  from  the  town  of  Augusta  south  to, 
across,  and  beyond  Elk  creek;  that  early  in 
the  month  of  June,  1909,  a  washout  occurred 
at  a  culvert  on  the  road  near  the  crossing 
over  Elk  creek  which  rendered  it  impassable 
and  dangerous;  that  this  defective  condition 
was  permitted  to  remain  until  the  time  of 
the  accident;  that  Zimmer  knew  of  it  but 
failed  and  neglected  to  remedy  it  or  to  ad- 
vise the  public  by  posting  or  causing  no- 
tices to  be  posted  at  or  near  the  place,  or 
by  any  other  means;  that  the  defendants 
Hindson,  Richardson,  and  Root,  though  ad- 
vised that  the  condition  was  dangerous,  and 
though  they  knew  tliat  defendant  Zimmer 
was  derelict  in  his  duty  In  the  premises, 
failed  and  neglected  to  take  any  -  steps  to 
have  necessary  repairs  made  or  to  give  no- 
tice or  warning  to  the  public  by  posting  no- 
tices or  otherwise;  and  that  the  defect  was  a 
public  nuisance  of  which  defendants  had  no- 
tice. It  is  then  alleged  that  on  Octgher  11, 
1909,  the  plaintiff,  while  driving  his  wagon 
along  the  road,  being  without  knowledge  or 
warning  of  the  defect  therein  and  It  being  so 
dark  that  be  could  not  see,  was  precipitated 
into  said  washout,  whereby  he  sustained  in- 
juries rendering  Iiim  permanently  crippled 
and  lame. 

The  defendants  Hindson,  Rlcliardson,  and 
Root,  after  admitting  that  they  were  com- 
missioners as  alleged,  deny  specifically  all 
the  allegations  in  the  complaint  They  then 
allege  several  affirmative  defenses  among 
which  are  the  following:  (1)  That  plaintiff 
was  guilty  of  contributory  negligence;  (2) 
that  the  defect  in  the  highway  was  being 
repaired  as  rapidly  as  possible,  that  all  the 
highways  In  the  county  at  the  time  of  the 
accident  were  in  a  greatly  damaged  condi- 
tion, and  that  plaintiff  knew  of  the  defect 
by  which  he  was  injured;  (3)  that  at  all  the 
times  mentioned  the  defendants  were  acting 
in  their  official  capacity  as  county  commis- 
sioners and  were  proceeding  ta  good  ^th  in 
the  honest  discharge  of  all  their  duties,  and 
particularly  with  reference  to  the  road  upon 
which  plaintiff  was  Injured.  The  answer  of 
Zimmer  is  substantially  the  same  except 
that  as  an  additional  defense  be  alleges  that 
the  board  of  commissioners  had  not  made 
any  appropriation  of  funds  for  the  repair  of 
the  roads  In  his  district  to  cover  a  later 
date  than  May  31,  1909,  and  tliat  all  appro- 
priations made  for  such  repairs  had  been 
exbausted  long  before  the  date  of  the  acci- 
dent.   There  was  Issue  by  reply. 

At  the  close  of  plaintiff's  evidence  the  de- 
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fendant  commissioners  and  Zliumer  Inter- 
posed separate  motions  for  nonsuit,  botli  of 
whlcli  enumerated  tlie  grounds  (1)  tliat  the 
evidence  fails  to  show  that  any  of  the  de- 
fendants owed  a  legal  duty  to  plaintiff;  (2) 
that  it  fails  to  show  that  the  defendants  bad 
notice  of  the  defect  in  the  road;  (3)  that  it 
fails  to  show  that  the  road  is  a  public  high- 
way; (4)  that  it  affirmatively  shows  contribu- 
tory negligence  upon  the  part  of  plaintiff. 
The  motion  of  defendant  Zlmmer  included 
the  additional  ground:  (5)  That  the  evidence 
fails  to  show  that  there  were  funds  avail- 
able with  which  to  repair  the  roads  in  bis 
district.  The  court  sustained  the  motion 
generally  and  rendered  judgment  for  the 
defendants.  The  appeal  is  from  the  Judg- 
ment. 

Walsh  &  Nolan,  of  Helena,  for  appellant. 
O.  W.  McConnell,  of  Helena,  for  respond- 
ents. 

BRAMTLY,  C.  J.  (after  stating  the  facts 
as  above).  The  evidence  discloses  the  fol- 
lowing: The  accident  occurred  on  October  11, 
1909,'  near  the  point  where  the  road  crosses 
Elk  creek  by  a  steel  or  iron  bridge.  As  it 
approaches  the  bridge,  the  road  extends 
along  the  shore  of  the  stream  only  a  few 
feet  away.  It  is  upon  a  grade  two  and  a 
half  or  three  feet  above  the  level  of  the 
natural  surface.  At  the  bridge  it  turns  at  a 
right  angle.  In  the  grade  was  a  culvert  con- 
structed so  as  to  allow  the  passage  of  water 
into  Elk  creek  through  a  coulee  which  the 
road  crosses.  On  the  side  toward  the  stream 
between  the  culvert  and  the  bridge,  the 
grade,  except  a  small  portion  about  three 
feet  in  width,  had  been  undermined  and 
washed  away  by  high  water  in  the  latter 
part  of  the  preceding  June,  leaving  a  cut 
bank  and  an  excavation  several  feet  in 
depth.  At  the  time  of  the  accident  this  exca- 
vation was  filled  with  water.  In  the  morn- 
ing plaintiff  bad  gone  to  Augusta  traveling 
over  a  cut-off  rot^d  through  the  country.  He 
left  there  about  dark  taking  the  county  road 
I>ecau8e,  as  be  said,  he  deemed  it  safer.  He 
knew  that  there  bad  been  high  water  early 
in  the  year  and  that  the  roads  in  some  plac- 
es had  been  washed  out,  but  had  no  knowl- 
edge of  any  washout  on  this  road.  The 
night  was  so  dark  that  be  could  not  see.  He 
trusted  to  his  team  which  consisted  of  old 
and  gentle  horses  to  follow  the  road.  When 
the  horses  passed  the  culvert  and  reached 
the  excavation  they  plunged  into  it,  partial- 
ly overturning  the  wagon  into  the  water.  He 
was  much  frightened  by  the  suddenness  of 
the  accident  and,  being  unable  to  see,  could 
not  tell  what  further  danger  was  impending. 
He  was  under  the  impression  that  the  horses 
in  their  plunging  would  completely  overturn 
the  wagon  and  pin  him  down  in  the  water. 
As  he  struggled  in  the  water  to  escape  the 
plunging  horses  and  to  extricate  himself,  bis 
foot  was  caught  and  held  fast  in  the  "comb" 


of  the  wagon  brake.  He  finally  succeeded  ta 
releasing  the  horses  by  cutting  the  traces 
with  his  pocket  knife;  but  in  the  struggle 
to  avoid  injury  from  them  and  afterwards  to 
release  his  foot,  which  he  finally  did  by  cut- 
ting off  bis  shoe,  his  ankle  was  bruised  and 
wrenched,  with  the  result  that  be  has  be- 
come permanently  lame. 

There  is  little  direct  testimony  tending  to 
show  that  any  of  the  defendants  had  actual 
notice  of  the  condition  of  the  road,  but  It  is 
not  controverted  that  the  washout  had  oc- 
curred in  the  month  of  June  and  that  no  at- 
tempt bad  been  made  to  repair  the  defect 
or  remove  the  obstruction  caused  by  it.  It 
appears  that  the  road  is  an  old  and  regu- 
larly traveled  road  having  been  used  as  such 
for  many  years,  the  plaintiff  stating  that  he 
had  known  and  traveled  it  for  39  years; 
that  it  had  been  repaired  at  times  by  the 
supervisor  of  the  district;  and  that,  as  al- 
ready noted.  It  crosses  Elk  creek  by  an  Iron 
bridge.  It  appears  also  that  there  Is  a  rec- 
ord and  map  of  it  among  those  of  the  county 
roads  kept  In  the  office  of  the  county  clerk. 

Passing,  for  the  moment,  the  question 
whether  upon  the  facts,  disclosed  there  arose 
a  liability  on  the  part  of  the  defendants  or 
any  of  them  for  an  injury  resulting  from 
their  failure  to  discbarge  a  duty  enjoined 
upon  them  by  law,  the  motion  for  a  nonsuit 
should  not  have  been  sustained  ujwn  any  of 
the  four  other  grounds  enumerated.  Upon 
the  assumption  that  it  was  the  imperative 
duty  of  the  defendants  under  the  law,  with- 
out reference  to  their  rank  of  office,  to  keep 
the  roads  of  the  county  in  a  reasonably  safe 
condition,  they  were  under  an  obligation 
equally  imperative  to  exercise  reasonable 
care  to  Inspect  them  from  time  to  time  to 
ascertain  their  condition  in  order  that  they 
might  perform  this  duty,  for  it  would  be 
absurd  to  say  that  they  owed  a  duty  to  the 
public  generally  and  to  the  private  citizen 
personally  by  reason  of  their  official  posi- 
tion, but  that  they  were  under  no  obligation 
to  ascertain  when  action  on  their  part  was 
required,  or  that  they  were  not  obliged  to 
act  until  they  had  received  personal  notice 
of  a  condition  calling  for  action.  An  equiva- 
lent proposition  would  be  to  assert  that, 
though  these  officers  have  exclusive  control 
and  supervision  over  the  county  roads  with 
the  incidental  but  Imperative  duty  to  keep 
tbem  in  reasonably  safe  condition,  they  are 
not  required  to  repair  until  they  are  request- 
ed to  do  so.  If  they  are  liable  at  all.  the 
rule  of  reasonable  diligence  applicable  to 
municipalities  applies  to  them,  viz.,  that 
when  the  defect  has  existed  for  such  a 
length  of  time  and  under  such  circumstanc- 
es that  the  municipality  or  its  officers,  In  the 
exercise  of  reasonable  care  and  diligence, 
ought  to  have  obtained  knowledge  of  it,  no- 
tice will  be  presumed.  Leonard  v.  City  of 
Butte,  25  Mont.  410,  65  Pac.  425 ;  Elliott  on 
Roads  and  Streets,  |  626.    The  evidence  on 
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tbis  branch  of  the  case  was  sufficient  to  re- 
qnire  It  to  be  submitted  to  the  jury. 

[1]  The  evidence  was  also  sufficient  to  go 
to  the  Jury  upon  the  question  whether  the 
road  was  a  public  highway  falling  under  the 
Jurisdiction  of  the  defendants  within  the 
definition  of  the  statute  (Rev.  Codes,  |  1337), 
viz.:  "All  •  *  •  roads  laid  out  or  erect- 
ed by  the  public  or  now  traveled  or  used  by 
the  public,  or,  if  laid  out  or  erected  by  oth- 
ers, dedicated  or  abandoned  to  the  public, 
or  made  such  by  the  partition  of  real  prop- 
erty, are  public  highways."  The  record  kept 
by  the  commissioners,  presumably  under  the 
requirements  of  other  provisions  of  the 
Codes  (sections  1341,  1357),  amounts  to  a 
recognition  of  the  road  In  question  by  the 
board  of  commissioners,  the  executive  body 
of  the  county,  as  a  public  road.  This,  to- 
gether with  the  other  facts  showing  its  use 
by  the  public,  was  a  sufficient  prima  facie 
showing  that  It  is  a  public  road.  State  v. 
Aucbard,  22  Mont.  14,  55  Pac.  361 ;  Bequette 
V.  Patterson,  104  Cal.  282,  37  Pac.  917 ;  Bay- 
ard v.  Standard  OH  Co.,  38  Or.  438,  63  Pac. 
615;  Kircher  v.  Town  of  Larchwood,  120 
Iowa,  578,  95  N.  W.  185 ;  Madison  Township 
v.  Scott,  9  Kan.  App.  871,  61  Pac.  967. 

[J]  The  fact  that  the  injury  suffered  by 
the  plaintiCt  was  due  in  any  measure  to  his 
inadvertence  in  driving  Into  the  excavation 
or  to  his  struggle  to  extricate  himself  from 
the  dangerous  position  does  not  necessarily 
lead  to  the  conclusion,  as  a  matter  of  law, 
that  he  was  guilty  of  negligence.  The  even- 
ing was  80  dark  that  be  could  not  see.  It 
was  natural  that,  not  having  any  knowledge 
of  the  washout,  he  should  leave  the  horses 
to  follow  the  road.  He  had  a  right  to  pre- 
Bome  that  there  was  no  pitfall  therein  into 
which  they  would  take  him,  In  other  words, 
that  the  public  officers  had  done  their  duty. 
Weed  V.  VUlage  of  Ballston  Spa,  76  N.  Y. 
329.  And,  when  the  wagon  was  overturned 
into  the  water  and  his  foot  became  fastened, 
it  was  but  natural  that  in  his  fright  and 
anxiety  for  bis  own  safety  and  that  of  his 
property,  induced  by  his  inability  to  under- 
stand the  situation,  he  did  not  act  with  that 
coolness  and  prudence  which  would  Iiave 
been  required  of  him  under  ordinary  circum- 
stances. 

[3,4]  In  alleging  the  fourth  ground  of  the 
motion  the  defendants  evidently  sought  to 
invoke  the  exception  or  corollary  to  the  gen- 
eral rule  that  contributory  negligence  is  a 
matter  of  defense,  viz.,  that,  when  the  plain- 
tiff's own  case  raises  a  presumption  of  con- 
tributory negligence,  the  burden  of  proof  is 
immediately  upon  him  to  exculpate  himself 
from  the  suspicion  thus  created  of  the  laclv 
of  due  care  on  his  own  part,  which  will  oth- 
erwise be  imputed  to  him.  Kennon  v.  Gil- 
mer, 4  Mont.  433,  2  Pac.  21;  Nelson  v.  City 
of  Helena,  16  Mont.  21,  39  Pac.  905.  If  It 
be  admitted  that,  had  plaintiff  refrained 
from  struggling  to  save  himself  and  his  prop- 


erty, he  would  not  have  been  caught  in  the 
brake  or  suffered  Injury,  it  was  nevertheless, 
under  the  circumstances  shown,  a  question 
for  determination  by  the  jury  whether  he 
acted  as  a  reasonably  prudent  person  would 
in  the  emergency  in  which  be  unexpectedly 
found  himself.    Kennon  v.  Gilmer,  supra. 

[5]  We  are  of  opinion,  also,  that  the  fifth 
ground  of  the  motion  was  not  well  laid.  The 
question  involved  w)as  considered  by  this 
court  in  Merritt  v.  McNally,  14  Mont.  228, 
36  Pac.  44,  and  decided  adversely  to  the  con- 
tention of  defendants.  As  there  pointed  out, 
it  is  not  incumbent  upon  the  plaintiff  to  al- 
lege and  prove  that  defendant  Zimmer  had 
funds  at  his  disposal  which  he  could  use  In 
order  to  make  the  necessary  repairs  In  the 
road,  but  that  the  question  of  defense  based 
upon  such  matter  must  be  determined  upon 
an  answer.  See,  also,  Adsit  v.  Brady,  4  HUl 
(N.  Y.)  630,  40  Am.  Dec.  306;  Weed  v.  Vil- 
lage of  Ballston  Spa,  supra. 

[t]-This  brings  us  to  the  consideration  of 
the  question  presented  by  the  first  ground 
of  the  motion.  In  Adsit  v.  Brady,  supra, 
Judge  Bronson,  speaking  for  the  court.  Bald: 
"When  an  individual  sustains  an  injury  by 
the  misfeasance  or  nonfeasance  of  a  public 
officer  who  acts  or  omits  to  act  contrary  to 
his  duty,  the  law  gives  redress  to  the  injured 
party  by  an  action  adapted  to  the  nature  of 
the  case.  This  principle  is  so  well  settled 
that  it  is  only  necessary  to  inquire  whether 
there  be  anything  in  this  case  to  take  it  out 
of  the  operation  of  the  general  rule."  The 
rule  thus  broadly  stated  Includes  nonfea- 
sance or  misfeasance  with  reference  to  any 
official  duty,  whether  it  is  ministerial  or 
discretionary,  or  whether  it  falls  exclusively 
within  the  class  of  those  which  are  due  to 
the  public  only,  as  distinguished  from  those 
which  are  due  to  the  private  citizen  also. 

After  pointing  out  the  distinction  between 
the  different  kinds  of  duties  imposed  upon 
public  officers,  Judge  Cooley,  with  reference 
to  their  liability  to  private  suits  for  non- 
feasance or  misfeasance  in  the  performance 
of  them,  says:  "The  rule  of  official  responsi- 
bility, then,  appears  to  he  this:  That  if  the 
duty  which  the  official  authority  Imposes  up- 
on an  officer  is  a  duty  to  the  public,  a  failure 
to  perform  it,  or  an  inadequate  or  erroneous 
performance,  must  be  a  public,  not  mi  in- 
dividual, injury,  and  must  be  redressed,  if  at 
all,  in  some  form  of  public  prosecution.  On 
the  other  band.  If  the  duty  is  a  duty  to  the 
individual,  then  a  neglect  to  perform  it  or 
to  perform  it  proi)erly  is  an  individual  wrong 
and  may  support  an  individual  action  for 
damages." 

In  Shearman  and  Itedfleld  on  Negligence 
(3d  Ed.)  S  156,  the  rule  is  stated  thus:  ^"The 
liability  of  a  public  officer  to  an  individual 
for  his  negligent  acts  or  omissions  in  the 
discharge  of  an  official  duty  depends  alto- 
gether upon  the  nature  of  the  duty  as  to 
wjbich  the  neglect  is  alleged.  Where  ills 
duty  is  absolute,  certain,  and  Imperative,  in- 
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Tolvlng  merely  the  execution  of  a  set  task — 
in  other  words,  is  simply  ministerial — he  Is 
liable  in  damages  to  any  one  specially  in- 
jured either  by  his  omitting  to  perform  the 
task  or  by  performing  it  negligently  or  nn- 
aklllfnlly.  On  the  other  hand,  where  his 
powers  are  discretionary,  to  be  exercised  or 
withheld  according  to  bis  own  Judgment  as 
to  what  is  necessary  and  proper,  he  is  not 
liable  to  any  person  for  a  neglect  to  exercise 
those  powers,  nor  for  the  consequences  of  a 
lawful  exercise  of  them,  where  no  corrup- 
tion or  malice  can  be  imputed,  and  he  keeps 
within  the  scope  of  his  authority.  An  officer 
possessing  such  discretionary  powers  is  spo- 
ken of  as  a  judicial  or  quasi  judicial  officer 
from  the  likeness  of  his  discretionary  func- 
tions to  those  of  a  judge  who  decides  con- 
troversies between  indiriduals." 

We  apprehend  that  no  court  would  fall  to 
observe  the  distinction  here  pointed  ont  be- 
cause it  Is  based  upon  principles  of  public 
policy.  It  would  be  intolerable  if  every  pub- 
lic officer  were  compelled  to  act  or  refraii 
from  acting  at  his  peril  of  a  suit  for  dam- 
ages by  a  private  citizen  without  regard  to 
the  nature  of  the  duty  involved  or  the  char- 
acter of  the  resulting  injury.  It  must  there- 
fore be  the  case  that,  unless  the  particular 
duty  is  one  the  performance  of  which  the 
Individual  citizen  has  a  right  to  demand  in 
his  own  behalf,  or  the  omission  or  inade- 
quate performance  of  which  results  ta  spe- 
cial injury  to  him,  he  has  no  right  of  action 
for  a  dereliction  with  reference  to  it  by  the 
officer  upon  whom  it  is  imposed,  for  in  such 
a  case  the  wrong  is  public,  not  private,  and 
must  be  redressed,  if  at  all,  by  some  rem- 
edy invoked  on  behalf  of  the  public,  such  as 
summary  removal  from  office,  or  removal  by 
Impeachment,  or  a  criminal  prosecution  un- 
der the  provisions  of  law  applicable.  A  ref- 
erence to  a  few  cases  will  show  that  this  is 
the  rule  established  by  current  authority. 
Aa  we  have  said,  the  statement  of  Judge 
Bronson  in  Adsit  v.  Brady,  supra,  taken  lit- 
erally, would  cover  every  case  of  official 
dereliction,  yet  at  the  close  of  the  opinion. 
In  answer  to  the  contention  of  counsel  that 
the  defendant  had  a  discretion  with  refer- 
ence to  the  duty  Involved,  and  that  his  neg- 
lect should  have  been  charged  as  willful  and 
malicious,  the  court  said  that  In  the  per- 
formance of  the  particular  duty  he  had  no 
discretion.  This  statement  Impliedly  recog- 
nized the  distinction  pointed  out  by  Cooley 
and  Shearman  and  Bedfleld,  supra. 

In  Garlinghouse  v.  Jacobs,  29  N.  T.  297, 
the  same  court,  through  Judge  Wright,  crit- 
icised the  opinion  in  Adslt  v.  Brady  as  stat- 
ing the  rule  too  broadly ;  but  in  the  case  of 
Boblhson  ▼.  Chamberlain,  34  N.  T.  389,  90 
Am.  Dec.  713,  it  was  said  by  Peckham, 
Judge,  with  reference  to  the  rule  as  therein 
declared:  "This  is  a  healthful  rule,  sound 
entirely  in  public  policy,  if  as  a  rule  of  law 
It  can  be  questioned."  The  case  is  cited  and 
approved  In  Hover  t.  Barkhoof,  44  N.  Z. 


117,  and  later  cases.  It  may  be  said,  ho\tr- 
ever,  that  the  dereliction  In  question  In 
each  of  t'lese  cases  was  with  reference  to  a 
si>eclflc  duty  expressly  Imposed  by  statute 
upon  the  defendant  In  Adsit  v.  Brady  the 
charge  was  neglect  as  superintendent  of  re- 
pairs on  canals  to  remove  an  obstruction 
from  the  Erie  Canal,  a  duty  enjoined  upon 
the  defendant  by  statute.  In  Robinson  t. 
Chamberlain,  for  a  similar  reason,  the  de- 
fendant, who  had  under  authority  of  a  stat- 
ute undertaken  by  contract  to  keep  a  por- 
tion of  the  canals  in  proper  condition  and 
repair,  was  held  for  neglect  of  his  duty  up- 
on the  theory  that,  having  by  his  contract  as- 
sumed to  perform  a  specific  duty,  he  was  li- 
able for  any  negligence  resulting  in  special 
Injury  to  a  private  citizen  just  as  much  as 
a  public  officer  would  have  been  had  the 
same  duty  been  imposed  upon  him.  In  Ho- 
ver V.  Barkhoof  the  commissioners  of  a  town, 
having  sufficient  funds  in  their  hands,  or 
obtainable,  to  repair  a  defective  bridge,  were 
held  for  neglect  to  repair  which  resulted  in 
damage  to  plaintlfT  by  a  fall  of  the  bridge. 
In  this  case  the  duty  was  imposed  by  stat- 
ute. 

It  may  well  be  said  that  the  mle  of  lia- 
bility Is  the  same  whether  the  duty  is  im- 
posed by  statute  or  arises  by  Implication  out 
of  the  character  of  the  office  and  the  attend- 
ant duty,  yet  the  duty  must  be  clear  and 
certaht.  In  Doeg  t.  Cook,  126  Cal.  213,  58 
Pac.  707,  77  Am.  St  Rep.  171,  under  a  char- 
ter of  a  town  which  imposed  upon  the  board 
of  town  trustees  and  the  marshal  the  duty 
to  keep  the  streets  of  the  municipality  in  re- 
pair, it  was  held  that  these  officers  were  lia- 
ble to  the  plaintiff  for  permitting  a  culvert 
to  remain  open  and  without  guard  by  rea-> 
son  of  which  the  plaintiff  fell  into  it  and  was 
injured.  The  court  quotes  approvingly  from 
Robinson  v.  Chamberlain,  supra,  wherein  the 
broad  rule  as  stated  in  Adsit  v.  Brady  is 
approved.  But  the  court  evidently  under- 
stood the  rule  as  referring  to  duties  minis- 
terial in  character  and  not  to  those  which 
are  discretionary. 

In  County  Commissioners  t.  Duckett,  20 
Md.  468,  83  Am.  Dec.  657,  the  commission- 
ers of  Anne  Arundel  county  were  held  liable 
for  an  injury  caused  by  a  defect  in  a  road 
because  titey  were  charged  generally  with 
the  duty  of  keeping  the  roads  in  repair. 

In  Sells  T.  Dermody,  114  Iowa,  344,  86  N. 
W.  326,  there  was  Involved  the  question 
whether  a  road  supervisor  was  liable  for 
neglect  to  repair  a  road  in  bis  district  where- 
by the  plaintiff  suffered  injury.  The  court 
after  an  extensive  citation  of  authorities  in- 
cluding American  and  English  cases,  held 
that  he  was.  The  following  authorities  also 
sustain  the  rule:  Mattaon  v.  Astoria,  30  Or. 
577,  65  Pac.  1066,  87  Am.  St  Rep.  687 ;  Amy 
v.  Supervisors,  11  WalL  136,  20  I*  Ed.  101; 
Bennett  v.  Whitney,  94  N.  I.  303;  County 
Commissioners  v.  Wilson,  97  Md.  207,  54  Atl. 
71,  66  Atl.  696;    Pennington  v.  gtreight,  64 
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Ind.  376;  Grider  t.  Tally,  77  Ala.  422,  54 
Am.  Rep.  65 ;  McCord  t.  High,  24  Iowa,  336 ; 
U  Cye.  412. 

In  two  cases  (Merrltt  v.  McNally,  supra, 
and  Balr  ▼.  Struck,  29  Mont  45,  74  Pac.  69, 
63  li.  R.  A.  481)  this  court  bas  recognized 
and  applied  the  rule  holding  public  officers 
liable  for  nonfeasance  or  misfeasance  with 
reference  to  ministerial  duties.  In  some 
states  the  liability  of  officers  having  superri- 
slon  of  the  public  roads  is  denied.  In  Wor- 
dai  V.  Witt,  4  Idaho,  404,  39  Pac.  1114,  95 
Am.  St  R«p.  70,  the  court  bases  Its  conclu- 
sion that  they  are  not  liable  upon  consid- 
erations of  public  policy.  Where  the  serv- 
ices required  by  the  statute  are  compulsory, 
it  la  held  that  liability  does  not  attach  ex- 
cept when  declared  expressly  by  the  statute. 
Thornton  v.  Springer,  5  Tex.  587.  The  hold- 
ing In  these  cases  Is  exceptional. 

[7]  The  liability  of  defendants  in  this 
case,  then,  is  to  be  determined  by  reference 
to  the  provisions  of  the  Codes  defining  their 
duties.  These  are  the  fpUowlng:  The 
boards  of  county  commissioners  must  divide 
their  respective  counties  Into  suitable  road 
districts.  Rev.  Codes,  {  1356.  The  board 
has  general  supervision  over  the  highways 
and  must  cause  to  be  opened  and  worked 
such  as  may  l>e  necessary.  It  also  has  pow- 
er to  do  whatever  in  Its  Judgment  and  dis- 
cretion may  be  necessary  for  the  best  inter- 
ests of  the  roads  and  road  districts  In 
the  county,  and  the  road  supervisor  shall 
in  all  things  be  under  the  direction  and  con- 
trol of  the  board.  Section  1357.  The  board 
must  appoint  road  supervisors.  Section 
1358.  The  supervisor  shall  be  a  resident  of 
bis  district  Section  1359.  "Under  the  direc- 
tion and  supervision  of  the  board  of  county 
commissioners"  the  supervisor  must  take 
charge  of  the  roads,  keep  them  clear  from 
obetmctions  and  in  good  repair,  cause  banks 
to  be  graded,  bridges  and  causeways  to  be 
made  where  necessary,  and  to  keep  the  same 
in  good  repair  and  renew  them  when  de- 
stroyed. Section  1360.  If  a  supervisor  neg- 
lects or  fails  to  perform  the  duty  imposed 
by  law  and  such  rules  and  regulations  as 
may  be  laid  down  by  the  board,  the  board 
may  remove  him  and  appoint  another  suit- 
able person  In  his  place.  Section  1362.  The 
snpervlsor  must  open,  or  cause  to  be  opened 
when  ordered  by  the  board,  all  highways 
which  have  been  laid  out  and  established, 
and  must  keep  the  same  in  good  repair;  and, 
if  the  levy  for  that  purpose  is  not  sufficient, 
the  board  may  appropriate  from  the  general 
road  tax  any  amount  that  may  be  necessary 
for  the  purpose.  Section  1363.  When  di- 
rected by  the  board  to  repair  any  highway 
in  his  district,  the  supervisor  must  proceed 
wlthont  unnecessary  delay,  and  for  that  pur- 
pose la  empowered  to  employ  laborers,  teams, 
and  obtain  implements.  Section  1364.  If 
at  any  time  during  the  year  a  highway  be- 
comes obstructed,  the  supervisor  must  "up- 
on being  notified  thereof"  forthwith  cause 


the  obstruction  to  be  removed,  and  for  this 
pnrpose  he  may  order  out  such  number  of 
the  Inhabitants  of  the  district  as  may  be 
necessary.  Section  1372.  He  must  cause  en- 
croachments upon  the  highways  to  be  remov- 
ed. Section  1373.  The  board  may  by  order 
direct  the  county  surveyor  or  any  member  of 
the  board  or  both  to  inspect  the  condition 
of  any  highway  before  payment  is  made  for 
work  thereon.  Section  1387.  The  board 
must  keep  a  roadbook  containing  a  record  of 
all  proceedings  and  adjudications  relating 
to  the  use,  maintenance,  change  or  discon- 
tinuance of  roads  and  road  districts,  and  re- 
lating  to   road   supervisors.     Section   2890. 

It  thus  appears  that  the  agency  ultimately 
responsible  for  the  care  of  the  public  roads 
is  the '  board  of  commissioners.  This  body 
acts  as  a  unit.  A  majority  of  its  members 
control  its  action.  But  this  is  not  a  reason 
why  the  individual  members  who  are  in  the 
majority  should  not  be  held  responsible  for 
the  result  of  a  dereliction  of  duty.  Under 
the  provisions  of  the  statute  the  general  su- 
pervision of  the  roads,  which  includes  atten- 
tion to  necessary  repairs  upon  those  already 
made  as  well  as  the  improvement  of  them, 
and  the  opening  of  new  ones,  is  vested  in 
the  board.  It  must  designate  suitable  dis- 
tricts and  appoint  a  supervisor  for  each  of 
them.  He  must  act  under  the  requirements 
of  the  law  and  the  regulations  prescribed  by 
the  board  and  keep  the  roads  clear  of  ob- 
structions and  in  good  repair.  In  case  a 
road  becomes  obstructed  from  any  cause,  up- 
on being  notified — ^that  is,  when  he  has 
actual  knowledge  of  the  fact  or  the  circum- 
stances are  such  that  notice  must  be  pre- 
sumed—he must  at  once  cause  the  obstruc- 
tion to  be  removed.  To  meet  the  exigency, 
ample  means  are  put  at  his  disposal.  If  he 
fails  in  his  duty,  one  of  two  courses  is  open 
to  the  board,  viz!,  it  may  order  him  to  do 
his  duty  and  thus  compel  performance,  or  it 
may  remove  him  and  substitute  an  efficient 
man  In  his  place.  Does  the  time  never  come 
when  the  duty  to  pursue  one  of  these  courses 
becomes  imperative?  Upon  making  the  ap- 
pointment, may  the  members  of  the  board 
close  their  eyes  to  conditions  which  are  cer- 
tain to  arise  from  time  to  time  demanding 
efficient  action  to  guard  the  interests  of  the 
public  generally  and  the  safety  of  the  in- 
dividual citizen  who  had  a  right  to  expect 
them  to  discharge  their  duty?  May  they, 
knowing  that  a  supervisor  is  grossly  derelict 
in  his  duty,  divest  themselves  of  all  respon- 
sibility to  the  individual  members  of  the 
community  by  the  claim  that  they  owe  serv- 
ice to  the  general  public  only,  and  that  their 
duties  are  altogether  discretionary?  We 
think  not 

[8]  Clearly  the  supervisor  is  liable  under 
the  provision  of  section  1372,  supra,  for  un- 
der it,  when  an  emergency  arises  calling  for 
action,  his  duty  is  made  imperative.  So,  al- 
so, when  through  his  dereliction  conditions 
of  which  the  members  of  the  board  most 
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bare  notice  are  permitted  to  continue,  im- 
periling the  safety  of  the  citizen,  the  obliga- 
tion is  upon  them  to  act;  in  other  words, 
to  see  that  their  appointee,  the  supervisor, 
or  one  appointed  In  bis  stead,  discharges  his 
official  duty. 

Under  the  facts  appearing  in  the  evidence, 
a  prima  facie  case  of  liability  is  made 
against  the  defendant  Zlmmer  for  failure  to 
make  the  repairs  by  removing  the  obstruc- 
tion, or,  in  case  be  could  not  do  so,  for  fail- 
ure to  warn  the  public  of  the  existing  con-, 
dltion,  and  as  against  the  other  defendant 
for  failing  to  compel  blm  to  discbarge  his 
duty.  At  the  trial  all  of  tbe  defendants  may 
be  able  to  show  that  the  conditions  were 
such  that,  with  the  means  at  their  disposal, 
they  were  unable  to  malce  tbe  necessary  re- 
pairs. But  the  burden  rests  xipon  them  to 
do  so;  the  presumption  being  that  they  had 
such  means.  But  even  this  would  not  ex- 
cuse the  omission  to  take  suitable  measures 
to  give  notice  of  the  obstruction  or  to  pro- 
vide suitable  barriers  to  prevent  a  traveler 
from  being  injured  by  it  U  the  facts  show 
that  such  was  the  case. 

The  Judgment  is  reversed,  and  the  cause 
Is  remanded  for  further  proceedings. 

Reversed  and  remanded. 

SMITH,  J.,  concurs. 

HOIiLOWAT,  J.  I  dissent  from  the  con- 
clusion of  the  majority  of  tbe  court  in  so 
far  as  It  holds  that  the  complaint  states  a 
cause  of  action  against  the  individual  com- 
missioners or  tbe  estate  of  Moses  F.  Root, 
deceased,  or  that  the  evidence  produced 
makes  out  a  prima  facie  case  as  against 
them. 

Tbe  duty  enjoined  by  law  upon  the  com- 
missioners is  a  public  duty*  for  the  breach  of 
whicii  the  public  may  obtain  redress,  but  to 
bold  that  the  statute  which  confers  general 
supervisory  control  upon  the  commissioners 
over  tbe  road  supervisors  creates  a  duty  in 
tbe  commissioners  which  is  owed  directly 
to  every  individual  is  to  my  mind  contrary 
to  tbe  spirit  and  purpose  of  the  law.  With 
this  heavy  penalty  attached  it  seems  im- 
possible that  any  sane  man  will  hereafter 
accept  the  office  of  county  commissioner  with 
Its  meager  compensation.  If  the  duty  which 
these  commissioners  owed  to  the  plaiutilf  was 
such  a  duty  only  as  they  owed  to  all  mem- 
t)ers  of  the  community  in  common,  then  it  is 
elementary  that  for  a  breach  of  that  duty 
an  action  in  favor  of  tbe  Individual  will  not 
lie.  I  content  myself  with  a  reference  to  2 
Elliott  on  Roads  and  Streets,  IS  857-863,  and 
tbe  cases  therein  cited. 

On  Rehearing. 

SMITH,  J.  The  problem  presented  by  this 
case  cannot  be  solved  along  any  logical  lines. 
Regarded  as  a  defendant  In  an  action  to  re- 
cover damages  for  personal  injuries  on  ac- 


count of  bis  alleged  official  negligent  act,  or 
neglect  to  act,  a  county  commissioner  ap- 
pears to  be  8ui  generis.  At  first  blush  it 
is  difficult  to  see  why  be  should  not  be  sub- 
ject to  the  rules  of  law  applicable  to  every 
other  official  and  individual;  that  is  to  say, 
personally  liable  for  bis  negligent  miscon- 
duct or  malfeasance.  Wbichever  way  the 
cause  is  decided  would  seem  to  violate  some 
well-settled  principle  of  law.  A  majority  of 
the  court,  of  which  the  writer  was  one,  has 
determined  that  county  commissioners  may 
be  held  personally  responsible  for  damages 
sustained  by  reason  of  their  negligent  fail- 
ure to  repair,  or  give  warning  of,  a  defective 
public  highway.  The  position  thus  taken 
is  fortified  by  a  large  number  of  very  re- 
spectable authorities  which  are  cited  in  the 
opinion  already  rendered.  On  the  other 
hand,  the  Supreme  Court  of  Idaho  in  Word- 
en  V.  Witt,  4  Idaho,  404,  39  Pac  1114.  % 
Am.  St  Rep.  70,  held  unreservedly  that  coun- 
ty commissioners  are  not  Individually  liable 
In  damages  for*  injuries  sustained  by  reason 
of  defective  highways.  In  that  case  tbe 
court  said:  "To  bold  counties  or  county  com- 
missioners liable  for  all  injuries  arising  from 
defective  highways  in  this  country  would 
result  In  two  very  undesirable  conclusions; 
the  literal  abrogation  of  the  office  of  county 
commissioner  (for  no  sane  man  would  as- 
sume tbe  position  with  such  a  liability  at- 
tached) and  the  bankruptcy  of  every  county 
in  tbe  state."  I  cannot  recognize  either  rea- 
son as  sound.  In  tbe  first  place,  no  one  has 
ever  contended,  so  far  as  I  know,  that  coun- 
ty commissioners  are  liable  for  all  injuries 
arising  from  defective  highways.  The  ma- 
jority opinion  and  the  cases  therein  cited 
simply  hold  that  county  commissioners  are 
liable  when  they  have  been  found  guilty  of 
negligence.  This  general  rule  applies  to 
every  other  individual,  official,  and  corpora- 
tion in  the  state,  and  I  fail  to  see  any  good 
reason  why  county  commissioners  should  be 
immune  from  it.  Again  I  think  tbe  aver- 
ment that  no  sane  or  responsible  man  will 
be  willlDg  to  assume  the  duties  of  the  office 
if  commissioners  are  to  be  held  liable  for 
acts  of  negligence  is  not  only  entitled  to 
no  weight  as  an  argument  but  is  a  misstate- 
ment of  fact.  I  respectfully  protest  against 
such  an  argument  t>eing  employed  to  in- 
fluence a  court  in  Its  determination  of  an 
important  question  of  law.  The  fundamental 
law  of  a  state  Is  not  to  be  changed  or  mis- 
construed out  of  consideration  for  an  in- 
dividual who  may  be  adversely  affected  by 
his  violation  of  it. 

The  liability  of  county  commissioners  is 
not  absolute,  but  depends  upon  a  solution  of 
the  question  whether  or  not  they  have  been 
guilty  of  negligence.  I  see  no  occasion  for 
excitement  on  the  part  of  the  county  com- 
missioners of  the  state  and  no  reason  why 
they  should  not  proceed  as  heretofore  to 
maintain  old  and  open  new  highways  with  a 
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Ttew  to  accommodating  the  people  of  their 
respective  counties  and  developing  the  coun- 
try. All  they  are  required  to  do  Is  to  exer- 
cise a  reasonable  degree  of  care  In  the  per- 
formance of  the  duties  devolving  upon  them 
by  law — the  duties  which  they  have  taken 
an  oath  to  perform — the  same  degree  of  care 
which  an  ordinarily  prudent  man  would  ex- 
ercise in  the  conduct  of  his  own  affairs.  I 
predict  that  substantial  and  patriotic  citi- 
zens will  stlli  be  found  who  are  public-spir- 
ited enoagh  to  hold  the  office  and  properly 
perform  Its  duties. 

The  nonliability  of  the  county  itself  rests 
upon  an  entirely  different  principle  from 
that  which  Is  invoked  in  an  attempt  to  show 
that  the  commissioners  cannot  be  made  to 
respond  In  damages  personally.  The  reason 
why  a  county  Is  not  liable  Is  that  it  Is  a 
political  subdivision  of  the  state,  and  neither 
the  latter  nor  any  of  Its  subdivisions  may 
he  sued  without  its  consent  Such  consent 
has  never  been  given  by  the  lawmaking  pow- 
er of  this  state.  5  Thompson  on  Negligence, 
I  5S22.  The  doctrine  that  a  city  Is  liable 
for  neglect  to  keep  its  highways  In  suitable 
repair  is  grounded  upon  the  principle  that 
the  state  has  committed  the  care  and  repa- 
ration of  the  public  highways  within  the  cor- 
porate limits  to  the  corporation,  and  that 
the  latter  has  assumed  the  trust  as  a  cor- 
porate duty.  5  Thompson  on  Negligence,  { 
5806.  Mr.  Thompson  also  says  (section  58i22, 
supra)  that  the  reason  of  the  rule  which 
charges  a  city  with  liability  and  under  the 
same  circumstances  exonerates  a  county  Is 
artificial  and  not  supported  by  legal  reason 
or  analogy. 

In  my  judgment  the  Supreme  Court  of 
Vermont  has  taken  the  only  logical  position 
In  denying  the  liability  of  selectmen,  offi- 
cers similar  to  our  county  commissioners,  al- 
though I  think  the  argument  advanced  is 
in  part  fallacious.  In  Daniels  v.  Hathaway, 
85  Vt  247,  26  Atl.  970,  21  L.  R.  A.  377,  the 
court  held  that  selectmen  were  not  liable  to 
ati  action  for>damages  for  personal  injuries 
alleged  to  have  resulted  from  a  defect  in  a 
public  highway  for  the  reason  that,  in  mat- 
ters relating  to  public  highways,  they  act  as 
a  board,  and  their  duties  are  to  a  certain  ex- 
tent judicial  or  quasi  judicial.  While  It  is 
doubtless  true  that  many  of  the  duties  de- 
volving upon  a  board  of  county  commissioners 
are  quasi  judicial  in  that  they  involve  the  ex- 
ercise of  judgment  end  discretion,  It  cannot 
i)e  said  that  a  negligent  omission  to  act  at 
all,  or  to  take  any  precautions  for  the  safe- 
ty of  the  traveling  public,  is  a  judicial  or 
quasi  judicial  act  When  an  act  is  charac- 
terized as  negligent,  it  seems  to  me  to  be  a 
contradiction  In,  terms  to  say  that  It  was 
the  result  of  judgment  and  discretion.  I 
therefore  adhere  to  the  opinion  that  in  a 
proper  case  county  commissioners  are  liable 
to  those  who,  by  reason  of  their  negligent 
conduct  or  neglect  of  duty,  suffer  injury. 
But  the  court  has  also  held  that  they  as 


indlvidoals  may  be  charged  with  construc- 
tive notice  of  a  defect  in  a  highway.  I  have 
no  pride  of  opinion  in  this  matter,  and  since 
listening  to  the  reargument  I  have  arrived 
at  the  conclusion  that  the  court  was  in  error 
in  so  holding.  I  am  Impressed  with  the 
soundness  of  the  doctrine  that  In  order  to 
charge  the  Individual  commissioners  or  any 
of  them  with  a  neglect  of  duty,  it  must  ap- 
pear that  the  board  as  such  had  actual  no- 
tice of  the  defective  condition  of  the  high- 
way. I  have  no  doubt  that  when  an  of- 
fice Is  held  by  a  single  Individual,  notice  to 
him  personally  is  ordinarily  notice  to  him 
officially.  But  when  a  duty  devolves  upon  a 
board  which  has  sole  power  to  act  and  not 
upon  its  Individual  members  In  order  to  put 
the  board  or  its  members  in  error  or  de- 
fault, notice  must  be  served  upon  the  board ; 
that  is,  actual  notice  must  come  to  its  mem- 
bers while  convened  officially.  As  was  well 
said  by  Mr.  Justice  Start  of  the  Supreme 
Court  of  Vermont  in  Daniels  v.  Hathaway, 
supra,  one  member  cannot  act  alone ;  he  can 
neither  order  repairs  nor  remove  a  supervis- 
or for  neglect  of  duty.  Two  might  act  If 
legally  convened  as  a  board,  but  unless  so 
acting  they  would  be  as  powerless  as  one. 
Mr.  Commissioner  Callaway  for  this  court  in 
Williams  v.  Commissioners,  28  Mont  360,  72 
Pac.  755,  said:  "To  bind  the  county  *  •  • 
[the  board]  must  act  as  an  entity  and  with- 
in the  scope  of  its  authority.  Its  members 
may  not  discharge  its  Important  governmen- 
tal functions  by  casual  sittings  on  drygoods 
boxes  or  by  accidental  meetings  on  the  pub- 
lic streets;  the  statutes  do  not  vest  the  pow- 
er of  the  county  In  three  commissioners  act- 
ing Individually,  but  In  them  as  a  single 
board ;  and  the  board  can  act  only  when  le- 
gally convened."  If  after  the  board  has  been 
officially  notified  any  two  or  more  of  the  in- 
dividual members  thereof  negligently  refuse 
to  act  as  a  board,  I  know  of  no  reason  why 
those  so  refusing  should  not  be  held  person- 
ally responsible  in  damages  for  any  resulting 
Injury  to  a  traveler  on  the  highway. 

Meetings  of  the  boards  of  county  commis- 
sioners are  limited  and  regulated  by  law. 
When  not  In  session  as  a  board,  although 
the  Individual  members  are  still  county  com- 
missioners, they  are  powerless  to  perform 
any  official  function.  I  am  of  opinion  there- 
fore (1)  that,  before  the  individual  members 
of  a  board  of  county  commissioners  can  be 
held  personally  liable  for  negligent  conduct 
in  refusing  to  repair  a  public  highway,  the 
board  of  which  they  are  members  must  have 
actual  notice  of  such  defective  condition; 
(2)  that  If  after  such  actual  notice  to  the 
board  any  two  or  more  members  thereof 
negligently  or  willfully  refuse  to  cause  the 
defect  to  be  repaired,  either  directly  or 
through  the  agency  of  the  supervisor,  the 
members  so  guilty  of  .negligent  conduct  are 
liable  to  one  who,  without  contributory  neg- 
ligence, is  Injured  thereby.  I  use  the  words 
"neglect"  and  "negligently"  advisedly.    They 
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nre  tbe  crucial  words  In  what  I  bave  writ- 
ten. Witbout  negligence  or  willful  miscon- 
duct there  can  be  no  liability.  The  oflSce  of 
county  commissioner  is  one  of  very  great 
dignity  and  Importance.  In  all  matters  call- 
ing for  the  exercise  of  discretion  or  Judg- 
ment, the  members  of  tbe  board  are  immune 
from  control  or  criticism  by  the  courts,  pro- 
vided they  act  honestly  and  In  good  faith. 
Their  decisions  are  not  to  t>e  disturbed. 
They  are  intrusted  with  large  discretionary 
powers  under  the  law  and  are  presumed  to 
be  actuated  only  by  the  highest  motives  and 
considerations.  But  they  are  no  more  ex- 
empt from  the  consequences  of  willful  or 
negligent  misconduct  than  are  the  Judges  of 
the  courts  or  any  other  public  officials. 

Holding  these  views,  I  am  of  opinion  tliat 
the  Judgment  of  the  district  court  In  favor 
of  the  respondents  Hlndson,  Richardson,  and 
Root  should  be  affirmed. 

HOLLOWAT,  J.  I  concur  in  the  result 
announced  by  Mr.  Justice  SMITH  that  the 
plaintiff  is  not  entitled  to  recover  against 
the  commissioners  as  against  the  estate  of 
Moses  F.  Root,  deceased.  I  do  not,  however, 
agree  with  mncti  that  is  said  in  tlie  course 
of  the  opinion.  I  still  adhere  to  the  conclu- 
sion which  I  announced  in  my  dissenting 
opiplon  at  the  time  this  cause  was  first  de- 
cided. 

PER  CURIAM.  The  Judgment  of  the  dis- 
trict court  in  favor  of  the  respondents  Hind- 
son,  Richardson,  and  Root  is  affirmed. 

BRANTLT,  C.  J.  A  rehearing  was  grant- 
ed the  defendant  commissioners  because  of 
tbe  importance  of  the  ultimate  question  In- 
volved and  the  difficulty  the  court  had  ex- 
perienced in  reaching  a  satisfactory  conclu- 
sion upon  it  Upon  the  rehearing  it  was 
strenuously  and  plausibly  argued  that,  since 
the  commissioners  cannot  act  as  Individuals, 
but  only  as  an  organized  board,  they  as  in- 
dividuals have  not  the  power  and  therefore 
cannot  be  required  to  give  personal  attention 
to  tbe  duty  of  supervising  and  directing  re- 
pairs upon  the  public  roads.  I  nevertheless 
still  believe  that  the  conclusion  reached  in 
the  original  opinion  is  correct  That  tbe 
commissioners  cannot  act  except  as  a  board 
is  true  because  it  is  only  in  this  capacity 
that  they  represent  the  county.  Williams 
V.  Commissioners,  28  Mont.  360,  72  Pac.  755. 
That  they  may  not  bold  more  than  four 
regular  meetings  during  the  year  Is  also  true 
except  that  this  limitation  does  not  apply 
to  counties  of  the  first,  second,  and  third 
classes  (Rev.  Codes,  i  2891).  It  is  equally 
true,  however,  that  they  may  hold  meetings 
at  any  time  when  the  business  of  the  coun- 
ty requires  them  to  do  so.  Revised  Codes,  §; 
2886,  2891.  These  special  meetings  could 
never  be  held  unless  they  were  rendered 
necessary  by  reason  of  knowledge  possessed 
by  the  individual  members  of  coudittous  re- 


quiring the  attention  of  the  board.  If  as 
individuals  they  must  take  notice  of  other 
matters  requiring  official  action  by  them  as 
a  body  at  the  place  designated  by  law,  there 
is  no  apparent  reason  why  they  must  not 
take  notice  that  the  county  roads  and  bridg- 
es need  repairs,  and  that  the  supervisor  in 
a  particular  district  is,  through  inefficiency 
or  neglect,  failing  to  give  necessary  at- 
tention to  his  duties.  Can  it  be  said  tliat 
when  a  regular  meeting  has  adjourned  the 
members  of  the  body  are  not  responsible  to 
the  public  until  the  time  for  another  meet- 
ing has  arrived?  When  It  is  brought  to  tbe 
luiowledge  of  one  commissioner  tliat  a  su- 
pervisor Is  grossly  derelict  in  the  perform- 
ance of  his  duty,  does  he  discharge  his  duty 
to  the  public  by  remaining  silent  and  ignor- 
ing conditions  which,  as  every  private  citi- 
zen knows,  require  attention?  If  so,  the 
power  to  hold  extra  sessions  has  no  appar- 
ent puri)ose,  and  a  commissioner  is  not  bur- 
dened with  any  public  duty  except  to  go  to 
the  county  seat  four  times  a  year  and  at- 
tend to  such  duties  only  as  are  specially  en- 
Joined  upon  the  board  by  law  to  be  done  at 
that  time  or  are  specially  called  to  its  at- 
tention while  in  session.  The  correct  theory, 
it  seems  to  me,  is  that  a  commissioner  Is  a 
public  officer  on  the  same  footing  with 
every  other,  and  tltat  knowledge  gained  by 
him  as  an  individual  of  matters  demanding 
official  action  requires  him,  so  far  as  be 
may,  to  see  that  the  board  takes  action;  and 
that  when  there  are  floods  which  must  neces- 
sarily result  in  washouts,  weakened  bridges, 
and  other  like  defects  in  the  public  roads, 
or  when  similar  conditions  are  produced  by 
other  causes,  he  must  be  presumed  to  take 
notice  of  them  and  act  with  that  degree  of 
diligence  which  the  circumstances  demand. 
It  is  true  that  in  many  respects  the  duties 
of  the  board  touching  the  public  service,  par- 
ticularly tiiose  pertaining  to  public  roads, 
are  Judicial  or  quasi  Judicial,  but  to  say  that 
the  different  members  owe  do  duty  to  the 
public  except  when  they  are  acting  officially, 
and  that  the  official  body  la  not  bound  to 
act  until  it  has  been  officially  Informed  of 
conditions  imperatively  demanding  attention, 
is  to  put  them  upon  a  footing  different  from 
that  of  any  other  public  officer. 

Nothing  said  in  the  original  opinion  im- 
plies that  it  is  incumbent  upon  the  board  to 
keep  the  county  roads  in  the  state  of  im- 
provement and  repair  which  is  necessary  in 
case  of  city  streets.  Reference  in  every 
case  must  be  had  to  the  character  of  the 
particular  road,  the  amount  of  use  to  which 
It  is  subject,  and  the  means  and  opportuni- 
ty at  hand  to  give  it  attention.  Reasonable 
care,  in  view  of  the  circumstances  as  they 
are  made  to  appear,  must  be  the  rule.  So 
where  notice  of  conditions  is  to  be  infer- 
red from  lapse  of  time,  the  circumstances  of 
the  case  must  be  considered  and  liability  be 
determined  by  reference  to  them. 
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I  am  fully  aware  of  the  dlflSculty  to  be 
overcome  In  order  to  reach  any  satisfactory 
soIatloD  of  the  question  presented,  but  I 
am  unable  to  agree  with  the  reasoning  of 
tbe  court  either  In  Worden  v.  Witt  or  in 
Daniels  v.  Hathaway  referred  to  by  Mr.  Jus- 
tice SMITH.  The  county  is  not  liable.  To 
sustain  the  contention  of  counsel  that  the 
commissioners  cannot  under  any  circum- 
stances be  held  liable  would  leare  the  citi- 
zen without  adequate  redress,  and  to  hold 
that  the  board  must  hare  official  notice  be- 
fore liability  can  attach.  It  seems  to  me, 
leads  to  the  same  result  I  therefore  do  not 
concur  In  the  result  reached  by  a  majority 
of  the  court.  I  adhere  to  the  conclusion  an- 
nonnced  in  tbe  original  opinion  that  a  prima 
facie  case  was  made  out  against  the  com- 
missioners, as  trell  as  the  supervisor,  and 
that  the  judgment  of  the  district  court 
should  l>e  reversed. 


(46  Mont  SI) 

REID  v.  LINCOLN  COUNTT  et  al. 
(Supreme  Court  of  Montana.    June  24,  1912.) 

L  Counties    (|    52*)— Boabd    of    Coohtt 

CoHMTSsiONEBs— Meeting. 

Where  all  of  the  members  were  present 
and  acted  as  the  board  of  county  commission- 
ers pursuant  to  a  previous  resolution,  the 
question  of  notice  of  the  meeting  was  immate- 
rial in  Bo  far  as  it  affected  the  acts  done  at 
that  meeting. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  §g  63-65;   Dec.  Dig.  |  62.*] 

2.  CotrwTiES  (I  178*)— BoRDS  — Obdeb  — No- 

TICK— "FKBBY." 

Rev.  Codes,  {  2935,  provides  that  notice 
of  election  to  authorize  a  county  bond  issue 
shall  clearly  state  the  object  of  the  loan,  and 
Const  art.  13,  {  5,  provides  that  no  county 
•hall  incur  any  indebtedness  or  liability  for 
an;  single  purpose  to  an  amount  exceeding 
$10,000,  without  the  approval  of  a  majority 
of  the  electors  voting.  Held,  that  as  the  no- 
tice required  by  the  statute  was  merely  a  gen- 
eral notice,  and  as  the  people  of  tbe  count? 
inay,  in  the  absence  of  constitutional  provi- 
sion, expend  the  county  moneys  for  any  pur- 
pose they  desire,  the  order  and  notice  for 
•pedal  election  held  for  the  issuance  of  bonds 
to  create  a  hiehway  system,  with  bridges,  and 
wiiich  included  public  ferries,  was  not  invalid 
because  merely  generally  stating  those  pur- 
poses, and  not  mentioning  ferries;  a  "ferry" 
being  a  mere  incident  or  movable  portion  of  a 
highway  where  it  crosses  a  stream. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  {f  269-273;   Dec.  Dig,  g  178.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  3,  pp.  2749-2751;    vol.  8,  p.  7662.] 

8.  CouNTXES  (I  178*)— Bonds  — Obdeb  — No- 
nes. 

An  order  for  an  election  to  determine  the 
issuance  of  a  county  bond  issue  to  create  a 
highway  system  is  not  insufficient  because 
merely  stating  the  amount  of  money  necessary 
to  accomplish  the  general  purpose. 

[E^.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  fi  269-273;    Dec.  Dig.  {  178.*] 

4.  Counties    (§   178* )— Bond  IssuBt-Eleo- 

nON— VAI.IDITT. 

Where,  under  the  statute,  qualified  voters 
were  prevented  from  voting  at  a  special  coun- 


ty election  to  determine  whether  bonds  should 
be  issued,  the  exclusion  of  those  voters  does 
not  render  the  election  invalid,  where  it  could 
not  have  changed  the  result 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  §§  269-273;    Dec.  Dig.  i  178.*] 

5.  Counties  (8  178*)  —  BoNoa— Bmctionb— 
Ballot. 

The  ballot,  in  a  special  election  to  an- 
thorize  the  issuance  of  county  bonds  for  a 
public  highway  system  in  a  county,  which  re- 
cited that  the  issue  was  the  selling  of  county 
bonds  in  the  amount  of  $125,000  to  provide 
funds  for  a  system  of  public  highways,  bridges, 
and  free  ferries,  said  bonds  to  be  payable  in 
20  years  and  redeemable  in  15,  was  sufficient 
under  Rev.  Codes,  |  2938,  providing  that  the 
ballot  in  such  election  shall  state  the  bond 
proposition  and  the  terms  thereof  explicitly 
and  at  length;  it  being  only  necessary  in  sudk 
cases  to  substantially  follow  the  form  of  the 
statute. 

[E3d.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  H  269-273;   Dec.  Dig.  §  178.*] 

6.  Counties   (8  183*)— Bonds— Validity. 

County  bonds  issued  to  provide  funds  for 
a  highway  system,  which  included  a  free  ferry, 
were  not  invalid  because  tbe  form  of  the 
bonds  omitted  reference  to  ferries;  ferries  be- 
ing a  mere  portion  of  the  highway. 

[Ed.  Note. — For  other  cases,  see  Counties. 
Cent.  Dig.  88  275-281,  283,  284;  Dec.  Dig. 
8  183.*] 

7.  Counties  (8-186*) -Bonds  — Advkbtise- 

Rev.  Codes,  8  -2906,  provides  that  the 
board  of  county  commissioners  must  fix  the 
denomination  of  county  bonds,  and  section 
2907  provides  that  when  the  board  issues  any 
bonds  it  is  its  duty  to  sell  the  same  and  give 
notice  by  advertisement  of  the  time  of  sale; 
such  advertisement  stating  tbe  amount  of  such 
bonds  for  sale.  Held,  that  the  statute  did  not 
require  the  form  of  the  bond  to  be  adopted 
prior  to  the  advertisement,  and,  as  only  the 
gross  amount  of  the  bonds  need  be  stated  in 
the  advertisement,  an  advertisement  of  coun- 
ty bonds  in  a  named  sum  without  giving  their 
denomination  was  not  insufficient. 

[Ed.  Note.— For  other  cases,  see  Connties, 
Cent  Dig.  g$  289-292;    Dec.  Dig.  8  186.*] 

8.  Counties  (8  178*)— Bonds— Special  SSlbc- 
tton— subhission  of  (jukstion. 

As  Const  art  13,  |  5,  merely  requires  a 
vote  by  the  electors  of  a  county  before  the 
county  board  can  incur  indebtedness  beyond  a 
specified  sum,  an  issue  of  bonds  ratified  by 
special  election  is  not  invalid  because  the 
proposition  submitted  to  the  voters  included 
the  construction  of  highways,  ferries,  and 
bridges,  all  of  which  were  part  of  a  general 
scheme  of  an  improvement  of  the  highway 
system  of  the  county. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  §§  269-273;    Dec.  Dig.  8  17a*] 

9.  Febbies    (8   5*) —Establishment— Coun- 
ties—"Highway." 

A  public  ferry  being  merely  a  part  of  the 
highway,  a  county  may  establish  such  ferries 
in  the  absence  of  special  statutory  authority. 

[Ed.  Note.— For  other  cases,  see  Ferries, 
Cent.  Dig.  8§  5,  6;   Dec.  Dig.  8  5.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  4,  pp.  3291-3306;    vol.  8,  p,  7678.] 

10.  Counties   (8  183*) —Highways— Po web 
OF  Inhabitants. 

While  Rev.  Codes,  8  2894,  gives  the 
boards  of  county  commissioners  general  pow- 
er and  authority  to  establish  and  maintain 
highways,    ferries,    and    bridges,    and    section 
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1390  et  seq.  provides  for  the  establishment 
of  such  highways  on  petition  ly  the  freehold- 
ers and  upon  condemnation  of  property,  the 
inhabitants  of  a  county  may  establish  a  nigh- 
way  by  any  method  of  procedure  they  may 
elect,  and  so  an  issue  of  bonds  to  provide 
funds  for  the  establishment  of  a  highway 
system  is  not  invalid  when  authorized  by  a 
valid  election,  because  there  might  be  no  peti- 
tion for  such  highway,  or  because  the  board 
of  commissioners  yet  had  to  condemn  land  for 
the  location  of  its  bridges. 

[EkJ.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  §{  275-281,  283,  284;  Dec.  Dig.  I 
183.»] 

11.  APPEAI,     AMD     ERSOB      ({     1108*)— MOOT 

Case. 

An  issue  of  county  bonds  for  the  estab- 
lishment of  a  highway  system  including  the 
buildiag  of  a  bridge  over  navigable  waters  will 
not  be  declared  invalid  because,  at  the  time 
of  the  election,  permission  from  Congress  to 
erect  the  bridge  had  not  been  obtained;  the 
permission  having  been  obtained  pending  the 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $  4410;   Dec.  Dig.  |  1108.»] 

Appeal  from  District  Court,  Lincoln  Coun- 
ty;  J.  B.  Erickson,  Judge. 

Action  ,by  Robert  Reid  against  Lincoln 
County  and  the  Board  of  County  Commis- 
sioners of  Lincoln  County,  and  Paul  D.  Pratt 
and  others.  Commissioners.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

Noffsinger  ft  Walchli,  of  Kalispell,  for  ap- 
pellant Albert  J.  Galen,  Atty  Gen.,  and 
James  W.  Scott  and  Booth  ft  Maiden,  all  of 
Llbby,  Logan  &  Child,  of  Kalispell,  and  Bow- 
land  ft  Gray,  of  Ubby,  for  respondents. 

SMITH,  J.  The  only  question  involved  in 
this  appeal  is  whether  plalntlflrs  amended 
complaint  states  facts  sufficient  to  constitute 
a  cause  of  action.  The  district  court  sus- 
tained a  general  demurrer  thereto  and  en- 
tered Judgment  in  favor  of  the  defendants. 
Plaintiff  appeals  from  the  judgment. 

The  action  was  begun  by  the  plaintiff,  a 
citizen  and  resident  qf  Lincoln  county,  to  re- 
strain the  individual  defendants,  who  com- 
prise the  board  of  county  commissioners  of 
said  county,  from  selling  and  issuing  the  ne- 
gotiable bonds  of  the  county  to  the  amount 
of  $125,000  for  the  purpose  of  raising  funds 
with  wtiich  to  construct  roads,  bridges,  and 
ferries  in  the  county.  The  proceedings  bad 
by  the  defendants  looking  to  the  bond  issue 
are  set  forth  at  length  in  the  amended  com- 
plaint, as  follows: 

"The  following  resolution  was  adopted  by 
unanimous  vote;  'Whereas,  the  county  com- 
missioners of  Lincoln  county,  Montana,  do 
deem  and  consider  that  it  is  essential  to  the 
future  growth  and  prosperity  of  the  county 
that  an  adequate  system  of  highways,  bridg- 
es and  ferries  be  constructed  through  the 
county,  all  connected  and  making  accessible 
each  city  and  town  of  the  county  with  one 
another  and  with  every  part  of  the  county, 
to  the  end  that  the  said  county  may  develop 


its  immense  natural  resources  now  largely 
latent  by  reason  of  the  lack  of  roads  and 
bridges  and  ferries  throughout  the  county; 
that  the  present  road  and  bridge  and  ferry 
facilities  are  quite  Inadequate;  that  a  sys- 
tem of  roads  and  bridges  and  ferries  connect- 
ing the  various  parts  of  the  coimty  are  so 
naturally  and  necessarily  related  that  they 
are  In  fact  a  single  project,  consisting  of  in- 
terdependent parts;  that  the  acquisition  of 
rights  of  way  for  such  roads,  sites  for  neces- 
sary bridges  and  approaches  thereto  and 
landings  for  ferries  are  essential  to  such  pro- 
posed improvements  as  an  entirety;  that  it 
is  necessary  and  essential,  and  to  the  best  in- 
terests of  Lincoln  county  and  all  of  the  peo- 
ple and  property  holders  thereof  that  Lincoln 
county  incur  indebtedness  of  one  hundred 
and  twenty-flve  thousand  dollars  for  the  pur- 
poses of  raising  fimds  in  such  amount  with 
which  to  construct  the  proposed  roads,  bridg- 
es and  ferries;  and  that  the  best  way  to 
raise  such  funds  is  to  issue  bonds  against  the 
general  credit  of  the  county  of  Lincoln,  as 
provided  by  law:  Now,  therefore,  b^  it  re- 
solved, and  It  is  hereby  resolved  by  the  board 
of  county  commissioners  of  Lincoln  count?, 
Montana:  That  a  system  of  roads,  bridges 
and  free  ferries,  comprising  one  general  high- 
way with  branch  roads,  be  laid  out  and  con- 
structed in  manner  as  follows:  Beginning 
at  a  point  on  the  Lincoln  county  line  souther- 
ly of  Stryker;  tbence  to  continue  northwest- 
erly through  Trego  and  Fortine  to  the  town 
of  Eureka,  following  the  route  of  the  exist- 
ing public  road;  thence  westerly  to  the  vil- 
lage of  Rexford,  following  said  route;  thence 
southerly  and  westerly  on  the  east  and  south 
side  of  the  Kootenai  river  to  the  city  of  Llb- 
by; thence  westerly  on  the  south  side  of  the 
Kootenai  river  to  the  village  of  Troy.  That 
a  steel  or  iron  bridge  be  constructed  across 
the  Kootenai  river  at  the  town  of  Troy. 
That  a  steel  or  iron  bridge  be  constructed 
across  the  Kootenai  river  at  the  city  of  Lib- 
by.  That  a  steel  or  iron  bridge  be  construct- 
ed across  the  Kootenai  river  at  the  village 
of  Rexford.  That  each  of  said  bridges  be 
connected  with  and  be  a  part  of  said  system 
of  highways,  bridges  and  free  ferries.  That 
there  shall  be  constructed  such  other  branch 
roads  leading  to  and  connecting  with  said 
system  of  highways,  bridges  and  free  ferries 
as  the  board  of  commissioners  determine. 
That  such  free  ferries  as  the  board  of  coun- 
ty commissioners  may  deem  necessary  and 
as  a  part  of  said  system  of  highways,  bridg- 
es and  free  ferries  sliall  be  constructed  for 
the  purpose  of  and  as  a  means  of  transporta- 
tion across  the  Kootenai  river.  That  from 
the  proceeds  of  said  bonds  there  shall  be  ap- 
propriated by  the  board  of  county  commis- 
sioners for  the  construction  and  repair  of 
said  system  of  highways,  bridges  and  free 
ferries  the  following  amounts:  The  sum  of 
forty-flve  thousand  dollars  for  the  construc- 
tion, repair  and  Improvement  of  said  system  of 


•For  other  casM  ■••  same  topic  and  taction  NUUB£R  in  Dk.  Dig.  A  Am.  Dig-  Key  No.  S«rl«i  *  Rep'r  InduM . 


Digitized  by 


Google 


Mont) 


KEID  V.  LINCOLN  COUNTY 


431 


highways  and  bridges  and  free  ferries  locat- 
ed and  situated  wltliln  the  boundaries  of 
the  road  districts  of  Lincoln  county  number- 
ed one,  two,  three,  four,  thirteen,  fourteen 
and  fifteen,  respectively.  The  sum  of  forty 
thousand  dollars  for  the  construction,  repair 
and  improvement  of  said  system  of  high- 
ways, bridges  and  free  ferries  located  and 
situated  within  the  boundaries  of  the  road 
districts  of  Lincoln  county  numbered  Ave, 
six,  seven,  eight,  nine,  sixteen,  seventeen, 
eighteen  and  nineteen,  respectively.  The  sum 
of  forty  thousand  dollars  for  the  construc- 
tion, repair  and  improvement  of  said  system 
of  highways,  bridges  and  free  ferries  located 
and  situated  within  the  boundaries  of  the 
road  districts  of  Lincoln  county  numbered 
ten,  eleven,  twelve,  twenty  and  twenty-one, 
respectively.  That  all  roads  now  laid  out  and 
built  or  partly  built  along  the  proposed 
routes,  or  any  of  them,  shall  as  far  as  prac- 
ticable, be  repaired  and  utilized  in  definite- 
ly established  roads  and  highways.  That 
none  of  the  money  obtained  by  this  proposed 
bond  issue  be  expended  upon  any  roads  or 
highways  used  as  a  part  of  or  connecting 
the  said  system  of  highways  and  bridges  and 
free  ferries  situated  within  the  corporated 
Umlts  of  any  incorporated  city  or  town,  save 
and  except  necessary  approaches  to  any 
bridge  or  free  ferry.  That  the  necessary 
sites  for  all  proi>o8ed  bridges  across  the 
Kootenai  river  and  the  necessary  approach- 
es thereto  and  the  construction  of  the  said 
bridges,  iron  or  steel,  shall  be  procured  and 
done  in  conformity  of  law.  Tliat  a  special 
election  of  the  qualified  electors  of  said  Lin- 
coln county,  Montana,  be  called  and  the  same 
is  hereby  ordered  called  to  be  held  on  Sat- 
urday, the  28th  day  of  October,  1911,  in  form 
and  manner  as  provided  by  law,  at  which 
the  proposition  of  so  bonding  the  said  coun- 
ty. In  the  sum  of  one  hundred  and  twenty- 
five  thousand  dollars  be  submitted  to  such 
electors  for  their  approval  or  rejection. 
That  a  copy  of  this  resolution  be  spread  up- 
on the  records  of  the  board  of  county  com- 
missioners.' 

"The  following  proclamation  was  adopted: 
'Be  it  resolved,  that  a  proclamation  for  a 
special  election  for  bonds  for  a  system  of 
lilghways  and  bridges  and  free  ferries  be 
issued  and  published  by  the  county  clerk 
in  the  manner  prescribed  by  law;  that  the 
proclamation  be  published  in  the  Eureka 
Journal,  the  Western  News  and  the  Libby 
Herald;  and  that  the  clerk  attach  the  seal 
of  L4ncoln  county  to  said  proclamation, 
which  proclamation  is  as  follows:  Election 
Proclamation.  By  the  Board  of  Ck)unty  Com- 
missioners of  Lincoln  Count>',  Montana.  By 
vlrtne  and  in  pursuance  of  the  authority 
vested  in  the  board  of  county  commissioners 
of  Lincoln  county,  Montana,  we,  Paul  D. 
Pratt,  F.  P.  Garey  and  I.  P.  Bartlett,  the 
duly  elected,  qualified  and  acting  commis- 
sioners of  the  county  of  Linoolu,  state  o' 
Montana,  and  as  such  constituting  the  board 


of  county  commissioners  of  said  Lincoln 
county,  do  hereby  proclaim  that  on  Saturday, 
the  28th  day  of  October,  1911,  there  will  be 
held  in  the  several  eiectioir  precincts  of  Lin- 
coln county,  state  of  Montana,  a  special  elec- 
tion by  the  qualified  electors  of  the  county 
of  Lincoln,  to  submif  to  said  qualified  elec- 
tors for  their  approval  or  rejection  the  prop- 
osition to  raise  money  for  public  improve- 
ments desired  to  be  made  in  the  said  county 
of  Lincoln,  as  follows,  to  wit:  The  issuance 
of  coupon  bonds  in  the  amount  of  one  hun- 
dred and  tweuty-five  thousand  dollars,  such 
bonds  to  be  redeemable  in  fifteen  years  and 
payable  In  twenty  years,  and  to  bear  Inter- 
est at  the  rate  of  five  per  cent,  per  annum, 
interest  payable  semiannually  at  the  time 
prescribed  by  law,  for  the  repair  and  con- 
struction and  improvement  of  a  system  of 
highways  and  bridges  and  free  ferries  in  ac- 
cordance with  law  within  the  county  of 
Lincoln,  as  follows,  to  wit:  Beginning  at 
a  point  on  the  Lincoln  county  line  southerly 
of  Stryker;  thence  to  continue  northwest- 
erly through  Trego  and  Fortlne  to  the  town 
of  Eureka,  following  the  route  of  the  exist- 
ing public  road;  thence  westerly  to  the  vil- 
liage  of  Rexford,  following  said  route;  thence 
southerly  and  westerly  on  the  east  and 
south  side  of  the  Kootenai  river  to  the  city 
of  Libby;  thence  westerly  on  the  south  side 
of  the  Kootenai  river  to  the  village  of  Troy. 
That  a  steel  or  iron  brige  be  constructed 
across  the  Kootenai  river  at  tbd  town  of 
Troy.  That  a  steel  or  Iron  bridge  be  construct- 
ed across  the  Kootenai  river  at  the  city  of 
Libby.  That  a  steel  or  iron  bridge  be  con- 
structed across  the  Kootenai  river  at  the 
village  of  Rexford.  That  each  of  said  bridg- 
es be  connected  with  and  be  a  part  of  [said] 
system  of  highways,  bridges  and  free  fer- 
ries. That  there  shall  be  constructed  such 
other  branch  roads  leading  to  and  connect- 
ing with  said  system  of  highways,  bridges 
and  free  ferries  as  the  board  of  county  com- 
missioners determine.  That  such  fr^  fer- 
ries as  the  board  of  county  commissioners 
may  deem  necessary  and  as  a  part  of  said 
system  of  highways,  bridges  and  free  fer- 
ries shall  be  constructed  for  the  purpose  of 
and  as  a  means  of  transportation  across  the 
Kootenai  river.  That  from  the  proceeds 
from  the  sale  of  said  bonds  there  sliall  be 
appropriated  by  the  board  of  county  com- 
missioners for  the  construction  and  repair 
and  Improvement  of  said  system  of  high- 
ways, bridges  and  free  ferries  the  following 
amounts:  The  sum  of  forty-five  thousand 
dollars  for  the  construction,  repair  and  im- 
provement of  said  system  of  highways  and 
bridges  and  free  ferries  located  and  situated 
within  the  boundaries'  of  the  road  districts 
of  Lincoln  county  numbered  one,  two,  three, 
four,  thirteen,  fourteen  and  fifteen,  respec- 
tively. The  sum  of  forty  thousand  dollars 
for  the  construction,  repair  and  improvement 
of  said  system  of  highways,  bridges  and  free 
ferries    located    and    situated    within    the 
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boundaries  of  road  districts  of  Lincoln  coun- 
ty numbered  &ye,  six,  seven,  eight,  nine,  six- 
teen, seventeen,  eighteen  and  nineteen,  re- 
spectively. The  sum  of  forty  thousand  dol- 
lars for  the  construction,  repair  and  im- 
provement of  said  system  of  highways,  bridg- 
es and  free  ferries  located  and  situated  witb- 
tn  the  boundaries  of  the  road  districts  of 
Lincoln  county  numbered  ten,  eleven,  twelve, 
twenty  and  twenty-one,  respectively.  And  In 
order  that  said  election  may  be  conducted 
in  a  quiet  and  orderly  manner,  we  do  here- 
by offer  a  reward  of  one  hundred  dollars 
($100)  for  the  arrest  and  conviction  of  any 
person  violating  any  of  the  provisions  of 
title  4,  part  1,  of  the  Revised  Codes  of  Mon- 
tana of  1907.  Jn  witness  whereof  we  have 
hereunto  set  our  hands  and  caused  the  seal 
of  the  county  of  Lincoln,  state  of  Montana, 
to  be  affixed  at  Libby,  the  county  seat,  this 
18tb  day  of  September,  A.  D.  1911.  Done  in 
open  meeting  by  the  connty  commissioners. 
Paul  D.  Pratt.  J.  P.  Bartlett  E.  P.  Garey. 
Samuel  Carpenter,  Attest  by  the  county 
clerk.' 

"The  following  resolution  was  adopted: 
'Be  It  resolved  that  the  county  clerk  be  au- 
thorized and  directed  to  do  and  perform  any 
and  all  acts  required  by  law  and  necessary 
'  for  the  calling  and  conducting  of  the  special 
election  to  be  held  on  October  28,  1911,  for 
the  purpose  of  submitting  to  the  qualified 
electors  the  question  of  authorizing  the  is- 
suance of  bonds  in  the  sum  of  one  hundred 
and  twenty-five  thousand  dollars  for  a  sys- 
tem of  highways,  bridges  and  free  ferries  In 
Lincoln  county.'" 

The  complaint  then  furtber  alleges: 

"(6)  That  thereafter  and  pursuant  to  the 
action  taken  by  said  board  as  aforesaid,  the 
said  board  by  its  said  clerk  did  publish  in 
the  said  Eureka  Journal,  Western  News,  and 
Libby  Herald  prior  to  October  28,  1911,  and 
for  the  length  of  time  required  by  law,  said 
identical  proclamation  for  said  special  elec- 
tion and  in  the  form  and  In  words  as  herein- 
above in  the  fourth  paragraph  set  out  at 
length,  and  that  no  other  notice  of  said  elec- 
tion was  given. 

"(7)  That  thereafter  on  the  28th  day  of 
October,  1911,  said  election  was  held,  pursu- 
ant to  said  proclamation,  and  out  of  a  total 
of  660  votes  cast,  433  were  in  favor  of  said 
proposed  bond  issue  and  227  against  said 
proposed  bond  issue,  but  that  at  said  elec- 
tion only  electors  whose  names  appeared 
upon  the  old  registration  lists  prepared  and 
used  for  the  general  election  of  1910  were 
permitted  to  vote,  and  that  electors  whose 
names  did  not  so  appear  upon  said  1910  reg- 
istration lists,  but  whose  names  30  days  pri- 
or to  said  election  were  duly  registered  with, 
and  did  at  the  time  of  said  election  appear 
upon  the  registration  books  of,  the  clerk  of 
Lincoln  county  under  the  provisions  of  chap- 
ter 113,  Laws  of  1911,  were  not  permitted  to 
vote;  and  that  said  election  was  the  only 
election  ever  had  upon  the  proposed  bond 


issue  referred  to  in  this  complaint,  and  that 
there  were  many  electors  whose  names  did 
not  appear  upon  said  list  and  who  had'  no 
opportunity  to  register  and  vote  at  said 
election. 

"(8)  That  for  said  election  the  defendant 
county  prepared  and  furnished  an  official 
ballot,  and  the  electors  of  said  county  used 
said  official  ballot  for  voting  upon  said  prop- 
osition and  that  said  proposition  was  stated 
upon  said  ballot  so  used  by  said  electors  at 
said  election  in  words  as  follows  and  not  oth- 
erwise, viz.: 

(^  For  the  IsBuance  against  the  general  credit  o( 
Lincoln  county  ot  coupon  bonds  In  the 
amount  o{  one  hundred  and  twenty-five 
thousuid  dollars,  the  purpose  ot  said  Issue 
being  to  provide  funds  tor  a  system  ot  pub- 
lic highways,  bridges  and  (res  terries  in 
■aid  county,  said  bonds  being  payable  In 
twenty  years  and  redeemable  In  fifteen 
years,  and  bearing  interest  at  the  rate  ot 
five  per  ceat,  per  annum  payable  semi-an- 
nually. 

[~|  Against  the  Issuance  against  the  general  credit 
ot  Lincoln  county  ot  coupon  bonds  In  the 
amount  ot  one  hundred  and  twenty- five 
thousand  dollars,  the  purpose  of  said  issue 
being  to  provide  funds  tor  a  system  ot  pub- 
lic highways,  bridges  and  tree  terries  In 
said  county,  said  bonds*  being  payable  In 
twenty  years  and  redeemable  in  fifteen 
years,  and  bearing  Interest  at  the  rata  ot 
five  per  cent,  per  annum  payable  semi-an- 
nually. 

"(9)  That  thereafter  on  November  6,  1911, 
said  board  of  coimty  commissioners,  all 
members  thereof  being  present,  met  in  spe- 
cial session  and  made  an  order  directing 
that  said  bonds  issue,  in  the  sum  of  one 
hundred  twenty-five  thousand  dollars 
($125,000),  redeemable  In  fifteen  years  and 
payable  in  twenty  years,  bearing  interest  at 
the  rate  of  five  per  cent,  per  annum,  to  se- 
cure funds  for  the  repair,  construction  and 
improvement  of  a  system  of  highways,  bridg- . 
es  and  free  ferries,  and  passed  a  further  or- 
der that  said  bonds  be  advertised  for  sale 
for  thirty  days  in  said  Eureka  Journal,  a 
local  newspaper,  and  in  the  American  Bank- 
er of  New  York  City,  New  York;  and  at 
said  meeting  adopted  a  form  of  advertise- 
ment for  the  sale  of  said  bonds,  which  said 
proceedings  as  so  had  by  said  board  more 
fully  appear  from  the  minutes  of  said  board, 
and  the  board  acted  therein  as  shown  by 
said  minutes,  and  of  which  said  minutes  tbe 
following  is  a  full,  true  and  correct  copy: 

"  'Commissioners'  Journal,  Pages  232  and 
233.  Board  convened  as  a  board  of  county 
commissioners  in  special  session.  Done  by 
mutual  consent,  all  members  of  board  waiv- 
ing notice  of  said  meeting. 

"  'Upon  motion  duly  carried  the  following 
resolution  was  adopted:  "Resolution.  That 
the  county  of  Lincoln  issue  coupon  bonds  in 
the  sum  of  $125,000  and  such  bonds  to  be  re- 
deemable In  fifteen  years  and  payable  hi 
twenty  years,  and  to  bear  interest  at  the 
rate  of  five  (5)  per  cent,  per  annum,  interest 
payable  semi-annually  at  the  times  prescrlb- 
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ed  by  law  to  secare  funds  for  the  repair  and 
constrnctlon  and  Improvement  of  a  system 
of  highways  and  bridges  and  free  ferries  In 
accordance  with  law  In  the  county  of  Lin- 
coln as  authorized  at  the  election  held  Oc- 
tober 28th,  1911." 

"  'Upon  motion  duly  carried  the  following 
resolution  was  adopted:  "Resolution.  That 
said  coupon  bonds  be  advertised  for  sale  and 
that  said  bids  for  the  purchase  of  said  bonds 
be  advertised  for  In  a  local  newspaper,  to 
wit,  the  Eureka  Journal,  and  a  New  'Sork 
newspaper,  to  wit,  the  American  Banker  of 
New  York  City,  N.  Y.,  for  thirty  days,  said 
advertisement  to  state  the  amount  of  said 
bonds  for  sale  and  the  conditions  governing 
the  submission  and  consideration  of  bids  for 
same,  advertisement  being  as  follows:  'Ad- 
vertisement $125,000,  Lincoln  County,  Mon- 
tana, 0  per  cent.  Road  and  Bridge  Bonds. 
Notice.  Notice  is  hereby  given  that  sealed 
bids  will  be  received  by  the  county  commis- 
sioners of  Lincoln  county  In  the  state  of 
Montana,  at  the  office  of  the  county  clerk  at 
Llbby,  Montana,  until  the  4th  day  of  Jan- 
uary, 1912,  for  the  sale  by  the  said  county 
of  $125,000  of  road  and  bridge  bonds,  the 
denomination  of  said  bonds  to  be  either  $600 
or  $1,000  each,  or  the  issue  to  be  divided  be- 
tween said  denominations,  payable  in  twen- 
ty years  and  redeemable  In  fifteen  years,  and 
to  bear  interest  not  to  exceed  five  per  cent 
per  annum,  interest  payable  at  the  office  of 
the  county  treasurer  in  said  county  on  the 
first  day  of  January  and  July  of  each  year. 
Bids  will  be  opmed  in  the  council  chambers 
of  the  board  of  county  commissioners  of  Lin- 
coln county,  at  Llbby,  Montana,  on  Thurs- 
day, January  4,  1912,  at  two  o'clock  p.  m. 
A  certified  check  for  $6,000  made  payable  to 
John  C.  Friend,  county  treasurer  of  Lincoln 
county,  shall  be  filed  in  a  separate  sealed 
envelope  with  the  county  clerk  at  least 
twenty-four  hours  before  the  time  set  for 
the  opening  of  the  bids,  check  to  be  return- 
ed to  bidder  if  bid  is  rejected.  The  board 
reserves  the  right  to  reject  any  and  all  bids. 
Samuel  Carpenter,  County  Clerk.'  "  ' 

"(10)  That  thereafter  and  for  30  days  pri- 
or to  January  4, 1912,  said  advertisement  for 
the  sale  of  said  bonds  was  published  In  said 
Eiureka  Journal  and  said  American  Banker 
of  New  York  City,  in  the  words  and  form  as 
declared  and  adopted  by  said  board  and  as 
in  the  foregoing  paragraph  set  out,  and  no 
other  advertisement  or  notice  for  the  sale 
of  said  proposed  bonds  or  any  of  them  was 
ever  made,  had,  or  given. 

"(11)  That  thereafter  on  January  4,  1912, 
at  a  meeting  of  said  board  the  bid  of  N.  W. 
Halsey  &  C^.  of  Chicago  for  said  bonds  was 
approved  and  accepted  as  the  best  bid. 
•    •    • 

"(12)  That  thereafter  on  February  5,  1912, 
pursuant  to  notice  theretofore  given,  the  said 
board  of  county  commissioners  met  In  spe- 
cial session  at  Llbby,  Mont,  and  passed  a 
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resolution  directing  that  said  bonds  Uaa^ 
and  adopted  a  form  of  bond;  and  passed  a 
further  order  directing  that  the  said  bonds 
be  prepared  and  executed,  and,  when  so  ex- 
ecuted, delivered  to  the  county  treasurer  of 
Lincoln  county  and  by  him  surrendered  to 
said  N.  W.  Halsey  &  Co.  upon  payment  by 
it  to  the  said  county  treasurer  of  the  amottnt 
of  said  bid;  which  said  proceedings  had  by 
said  board  and  these  resolutions  passed  and 
form  of  bond  adopted,  and  as  they  appear 
upon  the  minutes  of  said  meeting,  are  in 
detail  as  follows: 

"  'Commissioners'  Journal.  The  following 
resolution  was  passed  by  the  board,  all  mem- 
bers voting  aye: 

"'"Whereas,  at  an  election  duly  called 
and  held  in  Lincoln  county,  Montana,  after 
notice  thereof  had  been  duly  given  for  the 
time  and  In  the  manner  required  by  law, 
more  than  a  majority  of  the  votes  cast  were 
in  favor  of  authorizing  the  issue  of  the  road 
and  bridge  bonds  of  said  county  to  the 
amount  of  one  hundred  and  twenty-five  thou- 
sand dollars  ($125,000):  Therefore,  be  it  re- 
solved, by  the  board  of  county  commissioners 
of  Lincoln  county,  Montana,  that  for  the 
purpose  of  constructing  roads  and  bridges 
In  Lincoln  county,  there  are  hereby  directed 
to  be  Issued  one  hundred  and  twenty-five 
(125)  road  and  bridge  bonds  of  one  thousand 
doUara  ($1,000)  each,  dated  the  first  day  of 
January,  1912,  and  becoming  due  twenty  (20) 
years  after  date  and  payable  at  the  option 
of  Lincoln  county  fifteen  (15)  years  after 
date,  which  said  bonds  shall  bear  Interest, 
evidenced  by  coupons,  at  the  rate  of  five  (5) 
per  centum  per  annum,  payable  semi-annu- 
ally, on  the  first  day  of  January  and  July  in 
each  year,  both  principal  and  Interest  of  said 
bonds  to  be  made  payable  at  the  banking 
house  of  N.  W.  Halsey  &  Company  in  the 
city  of  Chicago,  Tlllnols.  Said  bonds  shall 
be  sealed  with  the  county  seal,  and  said 
bonds  and  coupons  shall  be  signed  by  the 
chairman  of  the  board  of  county  commis- 
sioners and  by  the  county  treasurer  and  be 
countersigned  by  the  county  clerk ;  and  said 
bonds  shall  be  substantially  in  tiie  follow- 
ing form: 


"No. 


$1,000. 


"  •  "United  States  of  America. 
"'"State  of  Montana. 
"'"Lincoln  (Jounty  Road  and  Bridge  Bond. 
"  •  "Know  all  men  by  these  presents,  that 
the  county  of  Lincoln,  in  the  state  of  Mon- 
tana, for  value  received,  hereby  promise  to 
pay  to  the  bearer  one  thousand  dollars,  law- 
ful money  of  the  United  States  of  America, 
on  the  first  day  of  January,  1932,  with  Inter- 
est on  the  said  sum  from  the  date  hereof  un- 
til paid  at  the  rate  of  five  (5)  per  centum 
per  annum  payable  semi-annually  on  the  first 
day  of  January  and  of  July  in  each  year  on 
presentation  and  surrender  of  the  Interest 
coupons  hereto  attached.    Both  principal  and 
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interest  of  this  bond  are  Iiereby  made  pay- 
able  at  tlie  banking  bouse  of  N.  W.  Halsey 
&  Company  in  the  city  of  Chicago,  Illinois. 
This  bond  is  redeemable  at  the  option  of  Lin- 
coln county  at  any  time  after  January  1, 
1827.  TlUs  bond  is  issued  by  the  county  of 
Lincoln  for  the  purpose  of  constructing  roads 
and  bridges  in  said  county,  pursuant  to  the 
provisions  of  section  2905  et  seq.  of  the  Po- 
litical Code  of  Montana,  and  of  an  election 
duly  called  and  held  in  conformity  with  the 
resolution  of  the  board  of  county  commis- 
sioners of  said  county  duly  passed.  And  It 
is  hereby  certified  and  recited  that  all  acts, 
conditions  and  things  required  by  the  laws 
and  the  Constitution  of  the  state  of  Mon- 
tana to  be  done  precedent  to  and  in  the  is- 
suance of  this  bond  have  been  properly  done, 
happened  and  been  performed  in  regular  and 
due  form  as  required  by  law,  and  that  the 
total  indebtedness  of  the  said  county,  in- 
cluding this  bond,  does  not.  exceed  the  con- 
stitutional or  statutory  limitations.  In  wit- 
ness whereof,  the  board  of  county  commis- 
sioners of  Lincoln  county,  Montana,  have 
caused  this  bond  to  be  signed  by  the  chair- 
man of  said  board  and  by  the  county  treas- 
urer, countersigned  by  the  county  clerk,  with 
the  county  seal  hereto  aflSxed  and  the  cou- 
pons hereto  attached  to  be  executed  by  the 
engraved  facsimile  signatures  of  said  offi- 
cers, this  first  day  of    January,  1912. 

"*" ,  Chairman. 

" '  "Oountersigned 


-,  County  Clerk. 


"'"Signed  and  registered: 

"•" ,  County  Treasurer. 

•""Form  of  Coupon. 
" '  "On  the  first  day  of  ^^°^f  •  1900,  the 
county  of  Uncoln,  Montana,  promises  to  pay 
to  bearer  twenty-five  dollars  ($25.00)  at  the 
banking  house  of  N.  W.  Halsey  &  Company 
in  the  city  of  Chicago,  Illinois,  for  interest 
due  that  day  on  its  road  and  bridge  bond, 
dated  January  1,  1912. 
u  I  ..pjo.  . 

..  < « Chairman. 


-,  County  Treasurer. 


" '  "Countersigned: 


-,  County  Clerk." 


"  'Said  bonds,  when  executed  as  herein 
provided,  shall  be  delivered  to  the  county 
treasurer,  who  shall  register  the  same  in 
the  books  of  his  ofilce  and  shall  thereupon 
deliver  the  same  to  the  purchasers  thereof  on 
receiving  payment  therefor. 

"  'Upon  motion  duly  carried  board  ad- 
journed to  Monday,  March  4,  1912,  at  ten 
o'clock  a.  m.,  to  meet  in  regular  session  as 
provided  by  section  2891  of  the  Revised 
Codes  of  Montana  of  1907. 

"  'This  to  be  due  and  legal  notice  to  all 
members  of  the  board  to  be  present  at  reg- 
ular quarterly  meeting,  March  4th,  1912. 


"  'Paul  D.  Pratt, 
"  'Chairman  Board  of  County 
Commissioners. 
"'Attest:    Samuel  Carpenter,  County  Clerk.' 

"(13)  That  the  proceedings  for  the  issu- 
ance of  said  bonds  are  invalid,  and  said 
bonds,  if  issued,  are  and  will  be  illegal,  void, 
and  invalid  for  the  following  reasons,  among 
others,  to  wit: 

"(1)  That  each  and  all  of  the  proceedings  ■ 
had  and  taken  by  said  board  of  county  com- 
missioners-relative to  said  proposed  bond  is- 
sue at  said  meeting  of  September  18,  1911, 
and  subsequent  thereto,  are  illegal  and  void 
for  the  reason  that  no  legal  or  sufficient  no- 
tice of  said  meeting  was  given.  That  the 
minute  entry  notice  of  September  9,  1911, 
purported  to  be  given  is  illegal,  fatally  de- 
fective, and  void  for  the  reason  that  it  falls 
to  specify  the  business  to  be  transacted  at 
said  proposed  meeting,  and  that  public  no- 
tice of  said  meeting,  or  business  to  be  trans- 
acted thereat,  was  not  given  as  required  by 
law. 

'-'(2)  That  said  board  of  county  commis- 
sioners, in  all  proceedings  tiad  and  taken  by 
it  relative  to  said  proposed  bond  Issue,  has 
acted  upon  and  treated  said  proposed  bond 
issue  and  the  various  purposes  for  which 
the  funds  to  be  realized  therefrom  are  to  be 
used  as  one  single  and  entire  proposition 
and  purpose,  and  submitted  the  same  to  the 
electors  of  said  Lincoln  county,  and  paid 
electors  voted  thereon  as  one  entire  proposi- 
tion, and  plaintilT  alleges  that  said  proposed 
Improvements  for  which  said  bonds  ere  at- 
tempted to  be  issued  and  the  purposes  of 
said  proposed  bond  issue  do  not  constitute  a 
'single  purpose'  within  the  meaning  of  the 
provisions  of  the  Constitution  and  laws  of 
this  state,  but  in  fact  constitute  numerous 
separate  and  distinct  purposes  as  follows: 
First,  that  the  proposed  Iiighway  from  the 
eastern  boundary  of  Lincoln  county,  running 
thence  westerly  through  Trego  and  Fortine 
to  the  town  of  Eureka,  and  from  thence  to 
the  village  of  Rexford,  and  from  thence  along 
the  easterly  and  southerly  side  of  the  Koote- 
nai river  to  the  city  of  Libby, '  and  thence 
continuing  on  the  same  side  of  said  Kootenai 
river  to  the  village  of  Troy,  constitutes  a 
separate  and  distinct  'single  purpose'  itself. 
Second,  that  the  proposed  construction  of 
the  steel  bridge  at  Troy  constitutes  a  sep- 
arate and  'single  purpose'  In  Itself.  Third, 
that  the  proposed  construction  of  the  steel 
bridge  at  Llbby  constitutes  a  separate  and 
single  purpose  la  itself.  Fourth,  that  the 
proposed  construction,  of  the  steel  bridge  at 
Rexford  constitutes  a  separate  and  single 
purpose  in  itself.  Fifth,  that  the  construc- 
tion and  operation  of  each  of  said  proposed 
ferries  constitute  each  a  separate  and  single 
purpose.  Sixth,  that  the  proposed  construc- 
tion of  each  of  'such  other  branch  roads 
leading  to  and  connecting  with  said  syst^pi 
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at  highways,  bridges,  and  free  ferries  as  the 
board  of  county  cominlsslonera  may  deter- 
mine' constitute  each  a  separate  and  single 
purpose,  and  that  each  of  said  propositions 
should  have  been  submitted  to  the  electors 
of  said  county  as  separate  and  distinct  prop- 
ositions, and  that  before  submitting  such 
proiKisltions  the  board  should  have  determin- 
ed the  amount  of  money  necessary  and  re- 
quired to  be  raised  for  the  purpose  of  carry- 
ing out  each  of  said  separate  propositions 
and  should  have  given  the  electors  an  op- 
|x>rtunity  to  declare  separately,  for  or  against 
any  or  all  of  said  propositions,  but  that  at 
said  election  said  right  was  denied  to  said 
electors. 

"(3)  That  the  proceedings  of  the  board  of 
county  commissioners  for  the  calling  of  said 
special  election,  and  the  proclamation  issued 
and  published  therefor,  specify  it  to  be  one 
of  the  purposes  of  said  proi)osed  bond  issue 
to  raise  funds  for  the  construction  of  free 
ferries,  but  that  at  no  place  in  said  proceed- 
ings or  in  any  subsequent  proceedings  had  by 
said  board  relative  to  said  proposed  bond  issue 
is  it  specified  bow  many  such  ferries  are  to  be 
constructed,  or  at  what  place  such  ferries 
or  any  of  them  are  to  be  operated,  and  such 
proceedings  are  in  said  resiiects  so  indefinite 
and  uncertain  as  to  wholly  fall  to  determine 
any  of  said  matters  relative  to  said  ferries 
and  failed  to  Impart  to  the  electors  of  said 
county  any  knowledge  or  information  rela- 
tive thereto.  That  said  purpose  for  raising 
funds  for  said  free  ferries  is  an  inseparable 
and  interdependent  part  of  the  entire  propos- 
ed bond  issue,  and  of  itself,  on  account  of  said 
defect  In  not  stating  said  purpose,  invali- 
dates and  makes  null  and  void  ail  the  pro- 
ceedings relative  to  the  entire  bond  issue. 

"(4)  That  the  proceedings  of  the  board  of 
county  commissioners  for  calling  said  spe- 
cial election,  and  the  proclamation  issued 
and  published  therefor,  specify  it  to  be  one 
of  tbe  purposes  of  the  proposed  bond  issue 
to  raise  funds  by  means  of  which  'there 
shall  be  constructed  such  other  branch  roads 
leading  to  and  connecting  with  said  system 
of  highways,  bridges,  and  free  ferries  as  the 
board  of  county  commissioners  determine;' 
and  that  at  no  place  in  said  proceedings  Is 
there  a  more  definite  statement  than  as 
above  recited,  nor  Is  there  in  said  proceed- 
ings at  any  place  any  statement,  order,  or 
declaration,  by  said  board  of  county  com- 
missioners, or  at  all,  as  to  how  many  'such 
other  bi^anch  roads'  are  to  be  constructed,  or 
where  the  same  are  to  be  located,  or  what 
termini,  if  any,  they  are  io  have,  or  what 
proportion  of  said  funds  are  to  be  used  and 
appropriated  for  the  purpose  of  construct- 
ing said  branch  roads  or  any  of  them.  That 
in  this  respect  said  proceedings  and  the 
whole"  thereof  are  entirely  too  Indefinite  and 
uncertain,  and  failed  to  impart  to  the  elec- 
tor or  to  any  one  any  definite  or  any  knowl- 
edge or  information  relative  to  such  propos- 


ed "branch  roads,'  the  number  thereof,  the 
location  thereof,  or  the  termini  thereof,  or 
the  cost  of  construction  of  each  or  any  or 
all  of  them,  or  at  all,  and  that  the  purpose 
of  raising  funds  for  the  construction  of  'such 
other  branch  roads'  was  made  an  insepara- 
ble and  interdependent  part  of  said  entire 
proposed  bond  issue,  and  that  said  uncer- 
tainty and  indeflniteness  in  said  proceedings 
and  in  said  order  calling  said  special  elec- 
tion, and  In  said  election  proclamation,  and 
throughout  said  pro<*eedings  relative  to  'such 
other  branch  roads'  and  such  proposed  free 
ferries,  makes  indefinite  and  uncertain  said 
entire  proceedings  relative  to  said  proposed 
bond  issue,  and  makes  said  proceedings  ille- 
gal and  void. 

"(5)  That  said  board  of  county  commis- 
sioners, defendants  herein,  have  exceeded 
the  powers  given  them  by  the  Constitution 
and  statutes  of  the  state  of  Montana,  in 
each  and  every  step  taken  in  or  toward  the 
issue  of  said  bonds,  or  any  of  them,  in  this, 
to  wit:  That  they  have  included  in  the  pur- 
pose of  said  proposed  issue  the  construction 
of  free  ferries,  and  no  power  is  given  by  the 
Constitution,  nor  the  statutes  of  the  state  of 
Montana,  to  counties  or  boards  of  county 
commissioners,  or  to  either  of  them,  to  issue 
coupon  or  other  bonds  to  provide  funds  to  be 
used  for  the  construction  of  free  ferries,  and 
that  the  proposition  of  raising  funds  by 
means  of  said  proposed  bonds  for  the  pur- 
pose of  constructing  such  proposed  free  fer- 
ries is  under  said  proceedings  an  Inseparable 
and  Interdependent  part  of  said  entire  pro- 
ceeding. 

"(6)  That  the  advertisement  of  the  propos- 
ed sale  of  said  bonds,  published  in  said  Eu- 
reka Journal  and  in  said  American  Banker 
of  New  York  City,  and  each  of  them,  is  ille- 
gal and  void,  for  the  reason  that,  prior  to- 
adopting  the  form  of  said  advertisement 
and  publishing  the  same,  said  board  of  coun- 
ty commissioners  wholly  failed  to  pass  any 
order  adopting  a  form  of  said  proposed 
bond;  and  said  advertisement  falls  to  def- 
initely specify  the  denominations  of  said 
proposed  bond,  or  the  number  thereof,  or  the 
date  that  said  bonds  are  to  bear,  and  fails  to 
advise  prospective  purchasers  that  they  are 
entitled  to  receive  such  amount  or  propor- 
tion of  said  bonds  as  they  or  any  of  them 
may  desire  to  purchase,  and  falls  to  state 
that  said  bonds  are  also  for  free  ferries. 

"(7)  That  said  bonds  have  not  been  legally 
or  properly  or  at  all  advertised  for  sale  as 
required  by  law,  or  at  all,  among  other 
things  In  this:  That  the  order  of  said  boar* 
of  county  commissioners  directing  the  issu- 
ance of  said  proijosed  bonds  and  fixing  the 
fbrm  thereof  was  not  made  until  the  5th 
day  of  February,  1912,  and  that  since  the 
making  of  said  order  none  of  said  bonds  as 
fixed  and  determined  by  said  order  have 
been  advertised  for  sale  as  required  by  law, 
or  at  all,  and  that  the  said  board  of  county 
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commissioners  Intend  to  deliver  said  bonds 
and  each  of  them  as  so  fixed  and  determined 
by  said  order  of  February  6,  1912,  without 
any  or  further  advertisement  for  the  sale 
thereof,  and  plaintiff  verily  believes  and  al- 
leges that  unless  restrained  by  an  order  of 
this  court  said  defendants  will  deliver  said 
bonds  and  each  of  them  to  said  N.  W.  Hal- 
sey  &  Co.  without  further  or  any  advertise- 
ment for  the  sale  of  said  bonds. 

"(8)  Plaintiff  further  alleges:  That  the 
form  of  bond  adopted  and  ordered  Issued  by 
said  board  of  county  commissioners  on  Feb- 
ruary 5,  1912,  which  form  Is  fully  set  out  In 
paragraph  11  of  this  complaint,  is  Illegal 
and  void  for  the  reason  that  each-  of  said 
bonds  recites  upon  its  face  that  'this  bond  Is 
issued  by  the  county  of  Lincoln  for  the  pur- 
pose of  constructing  roads  and  bridges  In 
said  county,'  and  makes  no  reference  to  the 
fact  that  a  portion  of  said  bonds  were  voted 
and  are  purported  to  be  issued  for  the  pur- 
)iose  of  free  ferries.  That  said  statement  In 
said  bonds  as  to  their  purpose  is  mtsleadlng, 
and  that  plaintiff  as  a  taxpayer  is  entitled 
to  have  said  bonds  show,  and  in  order  to  be 
legal  said  bonds  should  show,  the  purpose 
for  which  they  were  issued,  so  that  all  pur- 
chasers and  subsequent  holders  thereof  may 
be  fully  charged  with  linowledge  of  the  pur- 
pose or  purposes  for  which  said  bonds  are 
issued.  That,  in  view  of  the  preceding  pro- 
ceedings had  relative  to  said  proposed  bond 
issue,  said  form  as  so  adopted  by  said  board 
of  county  commissioners  on  said  6th  day  of 
February,  1912,  is  improper,  illegal,  and  void 
and  not  in  conformity  with  the  proceedings 
bad  relative  to  said  bond  issue  and  is  mis- 
leading for  the  reason  that  said  bonds  and 
each  of  them  as  proposed  to  be  issued  and 
delivered  fail  to  recite  upon  their  face,  or 
at  all,  that  the  same  are  also  issued  for  the 
purpose  of  raising  funds  for  free  ferries. 

"(9)  That  said  board  of  county  commis- 
sioners are  proceeding  to  issue  said  bonds 
in  the  form  and  pursuant  to  the  order  there- 
for made  and  adopted  by  said  board  on  the 
."ith  day  of  February,  1912.  That  said  order 
directing  the  issuance  of  said  bonds  Is  at 
fatal  variance  with  the  proceedings  thereto- 
fore had  relative  to  said  bond  issue,  and  par- 
ticularly at  fatal  variance  with  the  order  of 
September  18th,  determining  the  necessity 
for  said  bond  issue,  and  directing  said  elec- 
tion to  be  called,  and  election  proclamation 
published  for  said  election,  and  with  subse- 
quent proceedings,  particularly  in  this:  That 
in  all  of  said  proceedings  up  to  said  5th  day 
of  February,  1912,  it  was  ordered  and  direct- 
ed and  proclaimed  to  be  part  of  the  purpose 
of  said  proposed  bond  issue  to  raise  money 
to  be  used  for  the  purpose  of  constructing 
highways,  bridges,  and  free  ferries,  whereas 
said  order  of  February  5th  declares  that 
said  bonds  be  issued  'for  the  purpose  of 
constructing  roads  and  bridges  in  Lincoln 
county,'  and  makes  no  reference  to  and  Ig- 


nores the  matter  of  free  ferries  for  which 
a  portion  of  said  bonds  were  originally  de- 
clared by  said  board  of  county  commission- 
ers,  and  voted  by  said  electors,  and  that  the 
issue  -of  said  bonds  In  the  form  prescribed  by 
and  pursuant  to  said  order  of  February  5, 
1912,  is  illegal  and  void,  among  other  things 
on  account  of  said  fatal  variance,  and  that 
in  any  event,  before  said  bonds  can  be  le- 
gally issued,  it  is  necessary  for  said  board 
to  pass  a  new  order  directing  the  issuance 
and  the  form  of  said  bonds. 

"(10)  That  the  funds  which  will  be  real- 
ized from  said  bond  issue.  If  consummated, 
will  be  and  are  grossly  insufficient  and  In- 
adequate in  amount  to  effect  or  carry  ont 
all  the  purposes  for  which  said  bonds  were 
voted,  and  that  by  reason  of  such  inade- 
quacy many  of  the  purposes  for  which  said 
bonds  were  voted  and  are  purported  to  Is- 
sue will  be  defeated  and  can  neither  be  car- 
ried out  nor  effected  from  the  funds  to  be 
realized  from  said  proposed  bond  issne. 

"(11)  That  the  official  ballots  used  at  said 
election  failed  to-  state  said  proposition  and 
the  terms  thereof  explicitly  and  at  length, 
and  that  the  proposition  as  stated  upon  said 
ballot  was  not  stated  thereon  as  required  by 
law,  nor  was  It  stated  explicitly  or  at  length, 
or  suAciently  to  fully  or  fairly  advise  the 
voter  as  to  the  proposition  upon  which  he 
was  voting. 

"(12)  That  none  of  the  proposed  highways 
mentioned  in  said  proceedings  and  proposed 
to  be  constructed  from  the  funds  to  be  real- 
ized from  said  proposed  bond  issue,  except 
the  old  county  road  from  the  western  bound- 
ary of  Lincoln  county  and  Rexford  via 
Stryker,  Fortine,  and  Eur^a,  have  ever 
been  laid  out  or  have  any  existence  whatso- 
ever, and  that  at  present  there  are  no  such 
county  roads,  and  that  no  petition  or  peti- 
tions for  the  laying  out  or  establishment  of 
said  roads  or  any  of  them  have  been  signed 
or  made  by  10  or  a  majority  or  any  of  the 
freeholders  of  the  road  district  or  districts 
or  of  any  of  the  road  districts  for,  or  In 
which  said  proposed  highways  are  to  be 
laid  out  or  constructed  from  said  funds,  and 
that  no  such  or  any  petitions  prior  to  the 
commencement  of  this  action  or  at  all  have 
been  filed  with  said  board  of  county  com- 
missioners therefor. 

"(13)  That  there  Is  now  no  existing  public 
highway,  nor  has  there  been  any  petitioned 
for  by  freeholders  as  required  by  laiv.  or  at 
all,  leading  to,  from,  or  across  the  Kootenai 
river  at  the  proposed  site  of  the  proposed 
bridge  at  Rexford.  That  there  Is  now  no 
existing  public  highway,  nor  has  there  been 
any  petitioned  for  by  freeholders  as  requir- 
ed by  law  or  at  all,  leading  to,  from,  or 
across  the  Kootenai  river  at  the  proposed 
site  of  the  proposed  bridge  at  Troy. 

"(14)  That  no  petition  has  ever  be&a  made 
or  filed  with  said  board  of  county  commis- 
sioners by  which  it  is  made  to  appear,  or  at 
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mil,  that  it  ia  necessary  to  keep  or  maintaiu 
any  of  the  proposed  public  ferries  proposed 
to  \)e  constructed  from  tbe  funds  to  be  real- 
ized from  said  bond  Issue,  nor  has  there  ever 
been  made  or  filed  with  said  board,  or  at  all, 
an;  petition  whatsoever  requesting  the  es- 
lablishuient  of  any  of  said  proposed  free  pub- 
lic or  other  ferries. 

"(15)  That  the  Kootenai  river,  across 
which  said  bridges  are  proposed  to  be  con- 
structed, is,  at  the  point  where  said  bridge 
at  Rezford  is  to  be  constructed,  a  navigable 
Etrcam,  under  the  laws  of  the  United  States 
and  the  state  of. Montana,  for  the  purpose 
of  transportation  of  persons  and  freight 
between  points  in  the  Dominion  of  Canada 
and  United  States,  and  between  points  with- 
in the  state  of  Montana.  That  none  of  said 
defendants  have  had,  ever  received,  or  now 
have  any  power  or  authority  to  construct 
any  of  said  bridges  across  said  navigable 
stream  without  first  obtaining  authority 
therefor  from  the  government  of  the  United 
States  and  from  the  state  of  Montana,  which 
authority,  or  permission,  has  never  been 
granted  by  either  the  government  of  the 
United  States,  or  any  of  its  oflScers,  or  the 
said  state  of  Montana,  to  said  defendants  or 
any  one,  except  that  since  the  commence- 
ment of  this  action,  and  on  or  alx>at  the  Ist 
day  of  March,  1912,  and  at  the  instance  of 
the  defendants,  a  bill  was  passed  by  the 
Congress  of  the  United  States  authorizing 
the  construction  of  said  bridges  across  the 
said  Kootenai  river,  which  said  bill  may  be- 
come a  law  at  any  time  upon  the  approval 
of  the  President,  which  bill  the  President 
has  since  approved." 

[1]  1.  The  first  contention  of  the  appellant 
is  that  the  board  of  county  commissioners 
was  not  legally  in  session  on  September  18th. 
This  contention  is  disposed  of  by  a  consid- 
eration of  the  fact  that  all  of  the  members 
were  present  and  acting  as  a  board  of  coun- 
ty commissioners,  pursuant  to  a  previous  res- 
olntion  of  the  board ;  so  that  the  question  of 
notice  of  the  meeting  became  altogether  im- 
material. See  Morse  v.  Granite  County,  44 
Mont  78,  119  Pac.  286. 

[2]  2.  It  is  also  contended  "tliat  the  order 
and  notice  of  election  did  not  sufficiently  de- 
scribe the  purpose  of  said  bond  Issue,  or  the 
highways  to  be  constructed;  that  they  were 
too  genera,!  and  indefinite,  and  delegate  to 
the  board  discretion  as  to  the  purposes  for 
which  the  money  should  be  expended,  in  al- 
lowing them  to  construct  such  ferries  and 
branch  roads  as  they  may  desire;  and  said 
order  and  notice  were  therefore  void."  We 
think  the  criticism  is  unmerited-  Section 
2935,  Revised  Codes,  merely  provides  that 
the  notice  of  election  shall  clearly  state  the 
object  of  the  loan.  This  means  the  general 
object  of  the  loan.  It  is  not  necessary  to 
specify  all  of  the  details.  So  long  as  a  rea- 
sonably comprehensive  notice  is  given,  the 
oonrti  have  no  power  to  declare  It  insuffi- 
cient.    Different  states   have   different   re- 


quirements; but,  if  onr  own  statutory  man- 
dates are  complied  with,  no  other  notice 
need  be  givfti.  Mansur  v.  City  of  Poison,  40 
Mont  — ,  125  Pac.  1002. 

Article  13,  {  5,  of  the  state  Constitution, 
provides  that  no  county  shall  incur  any  In- 
debtedness or  liability  for  any  single  pur 
pose  to  an  amount  exceeding  $10,000  with- 
out the  approval  of  a  majority  of  the  elec- 
tors therein  voting  at  an  election  provided 
by  law.  This  constitutional  restriction  Is  a 
limitation  upon  the  authority  of  the  board 
of  county  commissioners ;  it  has  no  refer- 
ence to  the  power  of  the  ipeople.  We  agree 
vrith  the  learned  counsel  for  the  appellant 
that  this  provision  was  intended  to  vest  In 
the  electors  of  the  county  the  power  to  deter- 
mine whether  a  proposed  indebtedness,  ex- 
ceeding $10,000,  for  the  construction  of  cer- 
tain contemplated  improvements,  shall  be  in- 
curred. But  counsel  place  altogether  too 
narrow  and  rigid  a  construction  upon  the 
constitutional  and  statutory  provisions  relat- 
ing to  the  subject.  Unless  expressly  or  im- 
pliedly prohibited  from  so  doing  by  other 
.constitutional  declarations,  the  people  of  a 
county  may  spend  their  money  for  any  ob- 
ject which  they  may  desire.  The  power  of 
the  board  of  county  commissioners  Is  limit- 
ed, but  that  of  the  people  themselves  is  un- 
limited, save  as  heretofore  suggested.  They 
may  intrust  to  the  board  the  expenditure  of 
their  funds  if  they  see  fit  They  may  rely  up- 
on the  Judgment  and  discretion  of  the  board 
to  any  extent  they  desire ;  and  tlie  only  con- 
dition precedent  to  a  delegation  of  authority 
by  them  is  that  the  board  shall  give  such  no- 
tice of  its  contemplated  action  as  will  enable 
them  to  vote  intelligently  thereon  and  in 
such  a  way  that  it  shall  not  become  neces- 
sary to  accept  or  reject  one  of  two  or  more 
projects,  which  have  no  reasonable  relation 
to  each  other,  in  order  to  express  satisfac- 
tion or  dissatisfaction  with  others  which  are 
Improperly  submitted  as  one  general.  plan- 
It  was  therefore  permissible  for  the  people 
of  Lincoln  county  to  delegate  to  the  board 
of  founty  commissioners  the  power  to  exer- 
cise a  reasonable  discretion  as  to  the  details 
of  the  plan  of  contemplated  improvements. 
The  matter  of  constructing  branch  roads  was 
simply  a  detail  of  the  main  project  Not 
any  branch  roads  may  be  necessary.  On  the 
other  hand.  It  may  be  found  advisable,  in 
carrying  the  general  scheme  into  effect  to 
spend  a  portion  of  the  money  for  branch 
roads.  If  it  is,  the  power  of  the  board  in 
the  construction  thereof  will  be  limited  to 
such  as  are  not  independent  Improvements 
in  themselves,  but  are  necessary  and  ger- 
mane to  the  main  proposition. 

The  construction  of  a  ferry  is,  ordinarily, 
a  matter  of  relatively  small  expense.  Unlike 
an  expensive  bridge  across  a  river  like  the 
Kootenai,  it  may,  we  think,  well  be  consid- 
ered as  a  mere  detail  or  incident  of  the 
highway.  It  seems  to  ns  it  may  be  presum- 
ed that  the  people  would  unhesitatingly  in- 
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trust  to  the  board  of  coanty  commissioners 
so  relatively  unimportant  a  detail  as  the  se- 
lection of  sites  for  ferries  and  tt^  manner  of 
construction  thereof.  A  "ferry"  Is  simply  a 
movable  portion  of  a  highway  where  It  cross- 
es a  stream.  Hackett  t.  Wilson,  12  Or.  25,  G 
Pac.  652. 

[3]  3.  It  was  sufficient  to  state  the  amount 
of  money  necessary  to  accomplish  the  gen- 
eral purpose.  Morse  t.  Granite  County, 
supra. 

[4]  4.  Inasmuch  as  only  those  electors 
whose  names  appeared  on  the  registration 
'lists  of  1910  were  permitted  to  vote.  It  Is 
contended  that  the  election  was  void. 

All  that  the  Constitution  requires  is  that 
the  plan  shall  receive  the  approval  of  a 
majority  of  the  electors  of  the  county  vot- 
ing at  an  election  provided  by  law.  Section 
491,  Revised  Codes,  declares  that,  at  any 
special  election  held  for  any  purpose  in  any 
county,  copies  of  the  official  register  and 
check  list  which  were  printed  or  written  be- 
fore and  used  at  the  next  preceding  general 
election  must  be  used,  and  no  new  registra- 
tion need  be  made.  It  is  claimed  that  this 
provision  is  unconstitutional.  6ut  the  elec- 
tion should  be  held  valid  unless  it  appears 
that  a  sufficient  number  of  legal  voters  to 
have  changed  the  result  were  prevented  by 
casting  their  ballots.  State  ex  rel.  Fletcher 
v.  Ruhe,  24  Nev.  251,  52  Pac.  274.  "An  elec- 
tion should  not  be  made  void  on  a  mere  ab- 
straction not  afTecting  the  result"  Weil  v. 
Calhoun  (a  C.)  25  Fed.  865.  "If  a  registry 
Is  had  under  an  unconstitutional  law  and  an 
election  held  upon  the  basis  of  such  registry, 
there  can  be  little,  if  any,  doubt  that  the 
election  will  be  held  valid,  unless  it  is  shown 
that  a  sufficient  number  of  legal  voters  to 
have  changed  the  result  were  prevented  by 
such  law  from  casting  their  ballot"  6  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  p.  769.  No 
such  showing  was  made  in  this  case. 

[6]  5.  It  is  contended,  also,  that  the  bal- 
lot used  did  not  sufficiently  state  the  propo- 
sition to  be  voted  on. 

Section  2938,  Revised  Codes,  relates  to 
forms  of  ballots  to  be  used  at  elections 
wherein  any  question  or  proposition  of,  or 
relating  to,  bonds  is  submitted  to  the  people. 
It  provides  that  the  ballot  shall  state  the 
bonding  proposition  and  the  terms  thereof 
explicitly  and  at  length.  We  think  the  form 
of  ballot  was  sufficiently  comprehensive  and 
explicit.  It  was  not  necessary  to  state  there- 
in the  course,  termini,  or  exact  location  of 
the  proposed  highway,  or  the  number  or  lo- 
cation of  the  proposed  bridges  and  ferries. 
The  fundamental  and  Initial  question  to  be 
determined  in  all  eases  is  whether  the  people 
are  willing  to  authorize  the  commissioners  to 
spend  a  definite  amount  of  money  for  a  cer- 
tain public  improvement  It  was  declared, 
in  argument  by  counsel  for  both  sides,  that 
Lincoln  county,  one  of  the  new  counties  of 
the  state,  is  almost  devoid  of  the  necessary 
highway  facilities  to  enable  the  people  to 


get  from  one  part  of  the  county  to  another 
without  great  expense  and  loss  of  time.  The 
resolution  of  the  county  commissioners  re- 
cites that  in  their  judgment  it  is  essential 
to  the  future  growth  and  prosperity  of  the 
county  that  an  adequate  system  of  highways, 
bridges,  and  ferries  be  constructed,  all  con- 
nected, and  making  accessible  each  city  and 
town  in  the  county.  We  know  that  large  por- 
tions of  the  county  are  mountainous  and  that 
many  large  streams  flow  within  its  borders. 
Tbe  project  as  proposed  does  not  deal  with 
separate  improvements,  independent  of  each 
other,  and  disconnected  in  point  of  utility. 
It  is  one  large  scheme  involving  a  gystem  of 
highways,  bridges,  and  free  ferries.  We 
think  the  employment  of  the  word  "system," 
qualified  by  tbe  information  that  it  relates  to 
highways,  bridges,  and  free  ferries,  which  Is 
descriptive  of  what  the  plan  or  system  com- 
prehends, was  a  sufficient  compliance  with 
the  terms  of  the  statute.  The  opportunity  is 
perhaps  as  propitious  as  any  which  may  oc- 
cur for  a  declaration  by  this  court  that  our 
constitutional  and  statutory  laws  were  de- 
signed to  clothe  the  boards  of  county  com- 
missioners of  the  state  with  large  discre- 
tionary powers  In  dealing  with  projects  like 
the  one  we  have  under  consideration.  Cer- 
tain well-defined  constitutional  restrictions 
must  at  all  times  be  recognized  and  observed: 
but,  aside  from  these,  the  policy  of  the  lavv 
is  that  the  mere  details  of  contemplated  pub- 
lic improvements  shall  be  left  to  their  dis- 
cretion. Where  explicit  statutory  directions 
are  giv^,  they  must,  of  course,  be  complied 
with;  but  all  that  is  necessary  In  the  initia- 
tion of  a  plan  like  the  instant  one  Is,  in 
general,  that  the  people  shall  be  given  an 
opportunity  to  intelligently  exercise  their 
judgment.  If  county  boards  and  similar  ad- 
ministrative bodies  are  to  be  continually  har- 
assed and  hampered  by  the  nice  technicali- 
ties of  the  law,  oftentimes  lacking  in  sub- 
stance and  devoid  of  real  merit,  the  settle- 
ment and  delevopment  of  this  vast  north- 
western empire  will  be  greatly  Impeded  and 
retarded.  As  we  read  the  statutes,  the  poli- 
cy of  the  lawmaking  bodies  has  been,  rather, 
to  make  proceedings  like  the  one  in  question 
as  expeditious,  simple,  and  inexpensive  as 
possible,  to  accomplish  the  desired  result,  al- 
ways bearing  in  mind,  as  heretofore  suggest- 
ed, that  the  consent  of  the  people  must  be 
founded  in  an  intelligent  understanding  on 
their  part  of  the  general  purpose  for  which 
the  money  is  to  be  expended.  In  preparing 
the  ballot  it  was  only  necessary  to  substan- 
tially follow  the  directions  of  the  statute. 
Tiukel  V.  GrlfBn,  26  Mont  426,  68  Pac.  859. 

[6]  6.  The  form  of  bond  omits  any  refer- 
ence to  ferries;  but,  as  we  have  heretofore 
decided  that  a  ferry  is  merely  a  portion  of 
the  highway,  the  omission  was  immaterial. 

7.  We  also  regard  the  recital  therein  that 
all  statutory  and  constitutional  provisions  of 
law  have  been  complied  with  as  inuiiaterial. 


Digitized  by 


Google 


Mont) 


KEID  V.  LINCOUS'  COUNTY 


439 


in  view  of  the  fact  tbat  this  case  will  be  de- 
termined before  the  bonds  are  issued. 

[7]  8.  Objection  is  made  that  no  form  of 
bond  was  adopted  prior  to  the  advertisement 
lor  the  sale.  It  is  also  contended  that  the 
Donds  were  not  properly  advertised  for  sale. 

Section  2906,  Revised  Codes,  provides  that 
the  board  must  fix  the  denomination  of  each 
bond  and  prescribe  the  form  thereof.  Sec- 
tion 2907,  Rwised  Codes,  provides  that  when 
the  board  issues  any  bonds  it  is  its  duty  to 
seU  the  same  and  give  notice  by  advertise- 
ment of  the  time  of  the  sale ;  such  advertise- 
ment must  state  "the  amount  of  such  bonds 
for  sale."  It  will  thus  be  seen  that  It  is  not 
necessary  to  give  the  form  of  the  bonds  in 
the  advertisement  or  even  a  description  there- 
of. We  find  nothing  in  the  law  to  warrant 
the  conclusion  that  the  form  of  bond  must 
be  adopted  prior  to  the  advertisement.  An 
inspection  of  the  advertisement  as  set  forth 
in  the  amended  complaint  also  leads  to  the 
conclusion  that  the  bonds  were  properly  and 
legally  advertised  for  sale. 

it]  9.  Counsel  contend:  "The  various  pur- 
poses for  which  the  bonds  are  to  be  Issued 
and  the  various  propositions  submitted  to 
the  electors  at  said  election  do  not  constitute 
a  single  purpose  within  the  meaning  of  the 
Constitution  and  the  laws  of  this  state." 
While  it  is  true  that  the  authorities  are  quite 
uniform  that  la  bond  elections  each  separ- 
ate proposition  must  be  separately  voted  up- 
on, we  have  grave  doubts  that  this  rule  of 
law  Is  founded  in  constitutional  provisions 
similar  to  our  section  5  of  article  13,  supra. 
We  know  of  no  constitutional  or  statutory 
reason  why  the  people  may  not  vote  on  a 
dozen  propositions  combined,  if  they  can  in- 
telligently do  80.  The  reason  of  the  rule  of 
law  Is  to  be  found  in  the  fact  that  the  courts 
have  always  been  solicitous  that  the  elector 
shall  be  given  an  opportunity  to  express  his 
free  and  unhampered  assent,  or  to  express 
his  dissent.  Blaine  v.  City  of  Seattle,  62 
Wash.  445,  114  Pac.  164.  In  the  case  just 
cited  the  court  held  that  an  ordinance  pro- 
viding for  the  submission  to  the  people,  as 
one  project,  of  the  question  whether  bonds 
should  be  issued  for  eight  district  improve- 
ments in  DO  manner  related  to  eaOh  other, 
n-as  void  because  they  could  not  freely  and 
intelligently  vote  thereon.  Other  well-con- 
sidered cases  might  be  dted  to  the  same 
point. 

In  the  case  of  Stem  v.  City  of  Fargo,  18 
X.  D.  289,  122  N.  W.  403,  26  h.  R.  A.  (N.  S.) 
665,  It  appeared  that  a  proposition  was  sub- 
mitted to  construct  a  waterworks  plant  and 
"an  electric  light  plant  In  connection  with 
the  said  pumping  station  for  furnishing 
street  and  other  lights  and  power."  The 
court  said:  "It  Is  contended  that  the  two 
purposes  or  objects,  namely,  a  pumping  sta- 
tion and  electric  light  plant,  are  made  one  by 
nse  of  the  phrase  'in  connection.'  No  serious 
contention  is  made  that  without  the  use  of 
Hucb  words  an  electric  light  plant  and  water- 


works and  pumping  station  would  be  separ- 
ate and  distinct  from  each  other.  It  appears 
to  us  that  subjects  which  are'  so  different, 
and  which  have  no  natural  or  necessary  con- 
nection, cannot  be  made  one,  and  the  law. 
and  the  reasoning  of  the  courts  evaded  by 
a  play  upon  words."  The  resolution  sub- 
mitting the  two  distinct  propositions  as  one 
was  held  void.  The  same  court,  in  Hughes 
V.  ribrsky,  18  N.  D.  474,  122  N.  W.  799,  held 
that  the  question  of  issuing  bonds  for  a 
combined  courthouse  and  jail  could  be  prop- 
erly submitted  to  be  voted  on  as  one  proposi- 
tion; but,  where  the  plan  was  to  construct 
separate  buildings  for  each  purpose,  the 
questions  of.  bonds  for  a  courthouse  and 
bonds  for  a  jail  should  be  separately  submit- 
ted. 

All  of  these  cases  (and  they  are  all  cited 
by  the  appellant)  accord  with  our  views  of 
the  law  governing  this  case.  But  we  do  not 
agree  with  the  construction  placed  upon  the 
proposed  plan  of  the  county  board  by  counsel 
for  the  appellant.  The  distinction  between  a 
comprehensive  single  purpose,  and  two  dis- 
tinct purposes  which  have  no  natural  rela- 
tion to  each  other.  Is  well  Illustrated  by  the 
decisions  we  have  Just  noticed,  and  many 
others.  For  Instance,  the  Supreme  Court  of 
Utah,  in  State  ex  rel.  Horsely  v.  Carbon 
County,  114  Pac.  522,  held  that  a  proposition 
to  issue  $30,000  county  bonds,  $25,000  to 
build  bridges  and  $5,000  to  build  and  repair 
roads,  as  one  general  object,  did  not  state 
two  purposes  required  to  be  separately  sub- 
mitted. The  court  said:  "The  purpose  was 
one  general  object.  A  bridge  across  the 
streams  in  the  country  in  question  without 
some  kind  of  a  highway  would  be  useless. 
A  highway  without  bridges  over  the  streams 
would  be  impracticable.  Both  are  but  parts 
of  one  general  object.  To  say  the  purpose 
here  was  a  union  of  two  separate  and  dis- 
tinct objects,  one  might  as  well  say  that  a 
stated  purpose  to  purchase  a  site  for  a  speci- 
fied sum  for  school  purposes  and  to  erect  a 
school  building  thereon  for  another  specified 
sum  contained  or  related  to  two  separate 
and  distinct  objects  or  purposes  and  propos- 
ed two  separate  appropriations  for  them, 
which  would  appear  to  be  groundless." 

The  point  is  practically  set  at  rest  In  this 
state  by  the  cases  of  Morse  v.  Granite  Coun- 
ty, supra;  Hefterlln  v.  Chambers,  16  Mont 
349,  40  Pac.  787 ;  Yegen  v.  Board  of  County 
Commissioners,  34  Mont  79,  85  Pac.  740; 
Jenkins  v.  Newman,  39  Mont  77,  101  Pac. 
625.  In  the  last  case  this  court  held  that 
the  building  of  a  bridge  and  the  approaches 
thereto  was  a  single  purpose  within  the 
meaning  of  the  constitutional  limitation. 

[9]  10.  It  is  contended  that  the  county  of 
Lincoln  had  no  authority  to  issue  tionds  for 
the  purpose  of  establishing  free  ferries.  We 
have  already  held  that  for  the  purposes  of 
this  action,  a  ferry  Is  to  be  construed  as  a 
part  of  the  highway  and  a  necessary  Incident 
to  the  general  plan.     We  regard  the  fact 
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as  altogether  Immaterial  that  express  stat- 
Btory  authority  to  establish  free  public  fer- 
ries was  not  given  by  the  Legislature  until 
the  year  1909.  See  Session  ^ws  of  1909, 
c.  33,  p.  37. 

[10]  11.  It  Is  also  contended  that  the  coun- 
ty has  no  power  to  bond  for  unestabllshed 
roads,  or  bridges  on  unestabllshed  roads. 

Section  2894,  Revised  Codes,  gives  boards 
of  county  commissioners  general  power*  and 
authority  to  establish  and  maintain  high- 
ways, ferries,  and  bridges,  and  section  1390 
et  seq.  points  out  the  methods  of  procedure. 
Elliott  on  Roads  &  Streets,  {  328,  p.  343,  Is 
dted  by  counsel  to  the  effect  that  in  all 
cases  the  statute  governs,  and,  where  a  par- 
ticular mode  of  procedure  is  provided,  that 
mode  must  be  pursued,  tn  order  to  give  the 
county  board  jurisdiction  to  proceed,  which 
is  undoubtedly  true.  But  again  let  us  say 
that  counsel  give  altogether  too  narrow  and 
rigid  a  construction  to  the  statutory  provi- 
sions under  which  the  respondent  board  has 
proceeded.  In  theory,  at  least,  the  entire 
body  of  electors  of  Lincoln  coun^  has  acted. 
The  statutes  last  quoted  have  reference  to 
the  powers  and  duties  of  county  commis- 
sioners In  particular  cases.  We  have  no 
doubt  whatever  that  a  board  of  county  com- 
missioners has  power  on  its  own  initiative 
to  establish  highways,  bridges,  and  ferries 
when  necessary.  The  only  limitation  of  this 
power  has  reference  to  the  cost  of  the  pro- 
ject. But  be  that  as  it  may,  in  the  absence 
of  constitutional  restrictions  or  prohibitory 
legislation,  the  people  of  a  county  can  estab- 
lish and  construct  as  many  highways,  bridg- 
es, and  ferries  as  they  deem  necessary  and 
by  whatsoever  method  of  procedure  they  may 
elect  Incident  to  the  authority  given  to  is- 
sue bonds  is  the  necessary  power  to  proceed 
with  the  entire  project  for  which  the  bonds 
are  to  issue. 

But  it  is  contended  that  the  board  may 
not  be  able,  after  selling  the  bonds  and  ob- 
taining the  proceeds  thereof,  to  proceed  with 
the  construction  of  the  highways,  because 
the  requisite  number  of  freeholders  n^ay  not 
petition  therefor;  and,  again,  it  may  not  be 
able  to  acquire  the  rights  of  way.  Carlson 
V.  City  of  Helena,  39  Mont  82,  102  Pac.  39, 
17  Ann.  Cas.  1233,  is  cited  to  the  effect  that 
it  must  first  appear  that  the  particular  pro- 
ject can  be  carried  out.  This  case  is  not  In 
point  There  the  city  had  bound  itself  to 
acquire  a  particular  water  supply  or  none 
at  all;  it  had  divested  itself  of  all  discretion 
in  the  matter.  While  In  the  instant  case, 
as  we  have  seen,  the  project  is  comprehen- 
sive and,  to  a  certain  degree,  elastic.  The 
commissioners  have  been  given  authority  to 
exercise  a.  wise  discretion  as  to  the  details 
of  the  plan,  and  it  is  not  to  be  presumed  that 
In  a  sparsely  settled  country,  such  as  lb  com- 
prised for  the  most  part  in  Lincoln  county, 
they  wUl  not  be  able  to  proceed  and  finish 


the  proposed  system  of  highways,  bridges, 
and  ferries,  substantially  in  compliance  with 
the  mandate  of  the  electors  from  whom  their 
authority  emanates. 

[11]  12.  It  appears  that  permission  was  not 
received  from  the  Congress  of  the  United 
States  to  construct  bridges  over  the  Kootenai 
river,  which  is  a  navigable  stream,  unttl 
after  the  bond  election ;  and  it  is  contended 
that  this  fact  vitiated  the  proceedings.  How- 
ever, as  permission  has  since  been  obtained, 
we  think  It  would  HI  become  a  court  of 
equity  to  reverse  the  judgment  under  the 
circumstances.  The  matter  has  resolved  it- 
self into  a  purely  abstract  proposition. 

The  judgment  is  affirmed.  Remittltar 
forthwith. 

Affirmed. 

BRANTLT,  C.  J,  and  HOLLOWAT,  J,, 
concur. 

(T  GO.  Cr.  643) 
Bx  parte  WOODS. 
(Criminal  Court  of  Appeals  of  Oklahoma.    Aug. 
14.  1912.) 

(SyUabut  ty  fk«  Oovrt.) 

1.  Habeas  Corpus  (I  80*)— OBOTmos— Juus- 

DICTION  OF  TBIAL  COUBT. 

Where  a  prisoner  in  cuBtody  under  sen- 
tence of  conviction  seeks  to  be  discharged  on 
habeas  corpus,  the  inquiry  is  limited  to  the 
question  whether  the  court  in  which  the  pris- 
oner was  convicted  had  jarisdiction  of  the  per- 
son of  the  defendant  and  of  the  crime  charged: 
and,  if  the  trial  court  had  jurisdiction  and 
power  to  convict  and  sentence,  the  writ  cannot 
issue  to  correct  mere  errors. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  {  25;   Dec.  Dig.  |  30.»] 

2.  Habeas  Cokpus  (|  30*)  —  Gbounds  —  D»- 
fbct  in  Indictment  ob  Infobkation. 

A  discharge  from  imprisonment  under  a 
criminal  conviction  cannot  be  granted  on  ha- 
beas corpus,  because  the  indictment  or  infor- 
mation was  defective. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  {  25;   Dec.  Dig.  §  80.*] 

3.  Habeas  Cobpub  (|  4*)— Gbounds— Ibebq- 
ulabixieb. 

Habeas  corpus  does  not  lie  to  correct  mere 
irregularity  of  procedure  where  there  is  juris- 
diction. When  the  trial  court  has  jurisdiction, 
errors  in  its  proceeding  can  only  be  reviewed 
on  appeal. 

[Ed.  Note. — ^For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  §  4;   Dec.  Dig.  {  4.*] 

Application  by  Floyd  Woods  for  writ  of 
habeas  corpus.    Denied. 
O.  T.  Ralls,  of  Coalgate,  for  fetltloner. 

DOYLE,  J.  This  Is  a  petition  for  a  writ 
of  habeas  corpus.  The  petition  is  filed  for 
the  purpose  of  setting  at  liberty  Floyd 
Woods.  It  is  alleged  in  the  petition  that 
Floyd  Woods  is  Illegally  restrained  of  his 
liberty,  and  Is  unlawfully  imprisoned  In  the 
penitentiary  at  McAlester,  by  virtue  of  ah  un- 
lawful and  Illegal  judgment  and  sentence  of 
conviction  in  the  district  court  of  Coal 
county. 


*For  otbar  cases  sea  aame  topic  uid  section  NUMBEiB  In  D«c.  Dig.  4  Am.  Dig.  Key  No.  Serlei  4  Kap'r  Indaxei 
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It  appears  from  the  petition  tliat  Floyd 
Woods  was,  on  April  30,  1910,  indicted  by 
the  grand  jury  of  Coal  county  for  the  crime 
of  grand  larceny.  A  plea  of  not  guilty  was 
entered,  and  Woods  was,  on  the  16th  day 
of  March,  1911,  placed  upon  trial  upon  this 
indictment  in  said  district  court.  On  the 
same  day  the  jury  returned  their  verdict,  as 
follows:  "We,  the  jury,  drawn,  impaneled, 
and  sworn  in  the  above-entitled  cause,  do  up- 
on our  oaths  find  the  defendant,  Floyd 
Woods,  gnUty  as  charged  in  the  indictment 
herein,  but  cannot  agree  upon  the  punish- 
ment" And  on  the  same  day  petitioner  was 
sentenced  to  serve  a  term  of  18  months  in 
the  penitentiary. 

The  indictment,  a  copy  of  which  was  at- 
tached to  the  petition,  charged  that:  "One 
Floyd  Woods  and  Oran  Wright  did  commit 
the  crime  of  grand  larceny  in  the  manner 
and  form  as  follows,  to  wit:  That  they, 
the  said  Floyd  Woods  and  Oran  Wright,  did 
then  and  there  unlawfully,  willfully,  fraud- 
ulently, and  feloniously  take,  steal,  and  car- 
ry away,  by  stealth  and  by  fraud  and  by 
force,  from  and  out  of  the  possession  of  one 
Jeff  Wood,  and  without  his  consent,  one  cer- 
tain red  heifer  yearling  calf,  unbranded 
and  unmarked,  said  calf  being  then  and 
there  the  property  of  him,  the  said  Jett 
Wood,  with  the  unlawful  and  felonious  in- 
tent on  the  part  of  them,  the  said  Floyd 
Woods  and  Oran  Wright,  then  and  there  to 
deprive  him,  the  said  JefF  Wood,  of  said 
property,  and  to  appropriate  and  convert  the 
same  to  the  use  and  benefit  of  them,  the 
.said  Floyd  Woods  and  Oran  Wright" 

The  judgment,  a  copy  of  which  was  attach- 
ed to  the  petition,  is  that  the  defendant  is 
guilty  of  grand  larceny;  and  the  record 
shows  that  a  commitment  Issued  on  the 
Judgment  directing  the  sheriff  of  Coal  coun- 
ty to  take  and  deliver  said  Woods  to  the 
warden  of  the  penitentiary  at  HcAlester. 
He  was  80  delivered  on  December  12,  1911. 
The  petition  also  contains  a  certificate  of 
the  clerk  of  said  district  court  "that  the 
16th  day  of  March,  1911,  the  same  being  the 
day  on  which  Woods  was  convicted  and  sen- 
tenced to  the  penitentiary,  was  not  the  last 
day  of  the  term  of  court." 

It  Is  further  alleged  that  said  district 
court  was  without  jurisdiction  in  the  prem- 
ises: First  Because  "said  indictment  charg- 
es your  petitioner  with  the  crime  of  grand 
larceny,  but  does  not  allege  any  value  of 
the  property  alleged  to  have  been  stolen." 
Second.  That  "your  petitioner  was  convict- 
ed of  the  crime  of  grand  larceny  under  said 
indictment  and  was  on  the  same  day  sen- 
tenced to  the  penitentiary  for  the  term  of 
18  months,  and  that  no  waiver  of  time  for 
sentence  was  made  by  your  petitioner." 

Argument  upon  the  petition  for  said  writ 
was  had,  arid  the  writ  was  refused. 

[1]  Where  a  prisoner  in  custody  under 
sentence  of  conviction  seeks  to  be  discharged 


on  habeas  corpus,  the  law  is  well  settled 
that  the  Inquiry  is  limited  to  the  question 
whether  the  court  In  which  the  prisoner  was 
convicted  had  jurisdiction  of  the  person  of 
the  defendant  and  of  the  crime  charged. 
And  if  the  trial  court  had  jurisdiction  and 
power  to  convict  and  sentence,  the  writ  can- 
not issue  to  correct  mere  errors.  Ex  parte 
Wllklns,  7  Okl.  Cr.  — ,  115  Pac.  Ilia  "The 
writ  of  habeas  corpus  is  not  designed  for 
the  correction  of  errors  or  mere  irregulari- 
ties, and  cannot  be  substituted  for  an  appeal 
or  writ  of  error.  And  where  a  petitioner  is 
imprisoned  under  a  judgment  of  conviction 
for  crime,  unless  the  court  was  without  ju- 
risdiction to  render  the  particular  Judgment, 
and  the  judgment  is  void  and  not  merely 
voidable,  relief  cannot  be  had  by  habeas  cor- 
pus, however  numerous  and  gross  may  have 
been  the  errors  committed  during  the  trial, 
or  In  the  proceedings  preliminary  thereto." 
In  re  Talley,  4  Okl.  Or.  398,  112  Pac,  36,  31 
L.  R.  A.  (N.  S.)  805,  and  cases  therein  cited. 

It  Is  contended  on  behalf  of  petitioner 
that  the  facts,  if  true,  which  are  alleged  in 
the  indictment  do  not  constitute  a  felony 
under  our  Criminal  Code.  This  contention 
Is  destitute  of  merit  Larceny  is  defined  by 
our  statutes  as  follows:  Section  2591,  Sny- 
der's Sts.  provides:  "Larceny  is  the  taking 
of  personal  property  accomplished  by  fraud 
or  stealth,  and  with  intent  to  deprive  an- 
other thereof."  Section  2593  provides: 
"Larceny  is  divided  into  two  degrees;  the 
first  of  which  Is  termed  grand  larceny,  the 
second  petit  larceny."  Section  2594  provides: 
"Grand  larceny  is  larceny  committed  in 
either  of  the  following  cases:  1.  When  the 
property  taken  is  of  value  exceeding  twenty 
dollars.  2.  When  such  property,  although 
not  of  value  exceeding  twenty  dollars  in  val- 
ue, is  taken  from  the  person  of  another. 
Larceny  in  other  cases  is  petit  larceny." 
Section  2595  provides:  "Grand  larceny  is 
punishable  by  Imprisonment  in  the  state 
prison  not  exceeding  five  years."  Section 
2606  provides:  "That  if  any  person  shall 
steal  any  stallion,  mare,  coU,  gelding,  rldgel- 
ing,  or  any  ass,  genet,  or  mule,  or  any  bull, 
cow,  calf,  steer,  or  stag,  he  shall  be  guilty 
of  a  felony  and  on  conviction  thereof  shall 
be  punished  by  confinement  in  the  state  peni- 
tentiary for  a  term  of  not  less  than  one  nor 
more  than  ten  years." 

The  only  difference  between  the  crime  of 
stealing  a  'domestic  animal  under  section 
2606,  supra,  and  larceny  under  the  general 
statute  is  that  this  provision  aboUsbes  the 
degrees  of  the  crime  and  makes  the  stealing 
of  any  of  the  domestic  animals  therein 
named  a  felony,  without  regard  to  the 
amount  of  their  value. 

In  the  case  of  Crowell  v.  State,  7  OkL  Cr. 
— ,  117  Pac.  883,  this  court  said:  "When  a 
prosecution  is  predicated  upon  section  2606, 
to  support  a  conviction,  the  ownership  of 
the    animals   stolen   must   be    alleged  and 


Digitized  by 


Google 


442 


125  PACIFIC  REPORTER 


(Okl. 


proved;  and  It  Is  necessary  to  allege  and 
prove  a  felonious  Intent  on  the  part  of  the 
taker  to  deprive  the  owner  thereof,  and  to 
convert  the  same  to  his  (the  taker's)  own 
nse,  which  specific  proof  Is  not  necessary  to 
support  a  conviction  under  the  general  lar- 
ceny statute.  That  was  done  in  this  case. 
The  allegation  of  value  in  the  information 
Is  not  material,  and  may  be  rejected  as  mere 
surplusage,  which  does  no  harm.  •  •  * 
The  words  'grand  larceny,'  mistakenly  used 
in  entering  Judgment,  could  not  in  any  way 
have  misled  or  injured  the  defendant." 

[2]  A  discbarge  from  imprisonment  under 
a  criminal  conviction  cannot  be  granted  on 
habeas  corpus,  because  the  indictment  or  in- 
formation was  defective. 

In  the  case  of  In  re  Eckart,  Petitioner, 
166  U.  8.  481,  17  Sup.  Ct  638,  41  L.  Ed. 
1085,  Mr.  Justice  White,  delivering  the  opin- 
ion of  the  court  says:  "In  its  decision  refus- 
ing the  writ  applied  for  by  Eckart,  the  Su- 
preme Court  of  Wisconsin  held  that,  while 
the  conviction  under  the  sentence  in  question 
was  erroneous,  the  error  In  passing  sentence 
was  not  a  jurisdictional  defect,  and  the  Judg- 
ment was,  therefore,  not  void.  In  this  view 
we  concur.  •  The  court  had  Jurisdiction  of 
the  offense  charged,  and  of  the  person  of  the 
accused.  The  verdict  clearly  did  not  acquit 
him  of  the  crime  with  which  he  was  charg- 
ed, but  found  that  he  bad  coounitted  an  of- 
fense embraced  within  the  accusation  upon 
which  he  was  tried.  It  was  within  the  Ju- 
risdiction of  the  trial  Judge  to  pass  upon  the 
sufficiency  of  the  verdict  and  to  construe 
Its  legal  meaning;  and  if  in  so  doing  he 
erred,  and  held  the  verdict  to  be  sufficiently 
certain  to  authorize  the  imposition  of  pun- 
ishment for  the  highest  grade  of  the  offense 
charged,  it  was  an  error  committed  in  the 
exercise  of  Jurisdiction,  and  one  which  does 
not  present  a  Jurisdictional  defect,  remedia- 
ble by  the  writ  of  habeas  corpus." 

Under  article  7  of  the  Constitution,  which 
article  treats  of  the  Judicial  department,  the 
district  courts  of  the  state  have  no  Jurisdic- 
tion in  misdemeanor  cases;  and  when  an  in- 
dictment for  a  misdemeanor  is  returned 
therein  the  district  court  must  order  the  in- 
dictment transferred  to  the  court  having  Ju- 
risdiction to  try  and  determine  the  same. 

The  Indictment  here  correctly  charged  a 
felonious  larceny  of  live  stock,  except  for  the 
erroneous  use  of  the  term  "grand  larceny"; 
and.  If  the  trial  court  erred  In  the  same 
manner  In  its  Judgment,  such  error  can  only 
be  reviewed  upon  appeal  in  this  court,  and 
not  by  habeas  corpus.  As  the  district  court 
of  Coal  county  had  Jurisdiction  to  pronounce 
the  Judgment  of  conviction  against  petition- 
er, it  follows  that  the  Judgment  is  not  void. 

[3]  The  question  whether  or  not  the  court 
appointed  a  time  for  pronouncing  judgment, 
as  prescribed  by  section  6901  and  section 
6902  of  the  Code  of  Criminal  Procedure,  can 


only  be  reviewed  upon  appeal  In  this  court. 
Habeas  corpus  does  not  lie  to  correct  mere 
Irregularity  of  procedure  where  there  is  Ju- 
risdiction. 

For  the  reasons  stated,  the  writ  of  halieaa 
corpus  was  and  is  refused. 

FUBMAN,  P.  J.,  and  ARMSTRONG.  J., 
concur. 

(33    Okl.   339) 

RICHARDSON  et  aL  v.  PARKER,  McCON- 

NEL  &  CO. 
(Sapreme  Court  of  Oklahoma.    July  23,  1912.) 

(Svttahut  hv  the  Court.) 

Fbauds,  Statute  or  (§i  23,  159*)— Pbomises 
TO  Answer  fob  Debt  of  Anohieb— Obig- 

INAL   OB   COLLATEBAI.   PbOHIBE  —  QUESTION 
FOB  JUBT. 

Where  a  party  verljally  promUea  to  pay 
for  advancements  to  be  made  to  another,  if 
tbe  verbal  contract  primarily  creates  a  liabil- 
ity on  the  part  of  the  promisor,  the  same  is 
not  within  the  statute  of  frauds. 

(a)  If  the  intention,  however,  of  the  promis- 
or was  that  he  should  only  be  collaterally  lia- 
ble, and  pay  only  in  case  of  default  on  the 
part  of  tbe  party  to  whom  the  advancement 
was  actually  made,  then  such  verbal  contract 
would  be  void  as  within  the  prohibition  of  the 
statute  of  frauds. 

(b)  Bcld,  under  the  facts  in  this  case,  that 
the,  question  as  to  whether  the  verbal  under- 
talsing  was  primary  or  collateral  was  a  ques- 
tion of  fact  to  be  determined  by  the  Jury  un- 
der proper  instructions. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
^l^'^iS  .",*•  ^*°*-  ^'»-  *«  18,  19;   Dec.  Dig.  H 

Error  from  Tillman  County  Court;  T.  E. 
Campbell,  Judge. 

Action  by  Parker,  McConnel  &  Co.  against 
W.  A.  Richardson  and  another.  Judgment 
for  plaintiffs,  and  defendants  bring  error. 
Affirmed. 

McGuIre  &  Caudlll  and  L.  P.  Hosier,  all 
of  Frederick,  for  plaintiffs  In  error.  Mounts 
&  Davis,  of  Frederick,  for  defendants  In  er- 
ror. 

WILLIAMS,  J.  This  proceeding  In  error 
seelw  to  review  the  Judgment  of  the  lower 
court  In  an  action  wherein  the  defendants  In 
error,  Parker,  McConnel  &  Co.,  sued  the 
plaintiffs  in  error,  W.  A.  Richardson  and  P. 
P.  Richardson,  as  defendants,  on  a  certain 
Itemized  account,  wherein  It  was  alleged 
that  the  said  defendants  were  Indebted  to 
plaintiffs  in  a  certain  sum  ''for  goods,  wares, 
and  merchandise,  viz.,  groceries,  which  plain- 
tiffs sold  and  delivered  to  said  defendant  C. 
M.  Richardson."  The  defendants  answered 
by  general  denial.  Trial  was  had,  and  Judg- 
ment rendered  in  favor  of  tbe  plaintiffs  in 
the  sum  sued  for,  to  wit,  $279.15. 

The  contention  In  this  case  Is  that  the 
goods,  wares,  and  merchandise  were  sold  to 
C.  M.  Richardson,  and  not  to  the  plaintiffs 
In  error;  and  therefore  they  are  not  liable, 
because  they  did  not  agree  in  writing  to 
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become  bound  therefor.  Paragraph  2,  § 
1069,  Comp.  Lav8  1009;  secUon  847,  Stat 
OUa.  Ter.  1800. 

The  evidence  tended  to  show  that  W.  A. 
Richardson  stated,  when  talking  with  de- 
fendants In  error:  "We  will  Just  let  that  go, 
but  will  pay  (referring  to  the  one  in  con- 
troversy] that  account  later  on."  C.  M. 
Richardson  was  one  of  the  eons  of  W.  A. 
Richardson.  The  evidence  also  tended  to 
show  that  said  W.  A.  Richardson  said  "that 
was  his  son  that  had  moved  down  here,  and 
wanted  me  to  let  him  have  some  groceries, 
and  went  on  to  say  that  whatever  he  got 
he  would  see  that  it  was  all  right  and  paid 
for.  He  said  that  he  would  be  out  there 
farming  with  them,  but  what  one^ot  they 
were  all  good  for,  and  impressed  it  upon  my 
mind  they  would  pay  for  It.  He  told  me  to 
keep  the  account  separate,  so  that  they 
would  know  what  he  got  on  the  hooks  from 
P.  P.  Richardson's  account" 

After  O.  M.  Richardson  moved  away,  the 
defendants  In  error  sent  him  a  note  to  sign, 
writing  him  as  follows:  "Mr.  C.  M.  Richard- 
son, Okeene,  Okla.— Dear  Sir:  We  are  to- 
day sending  First  National  Bank  of  Okeene 
a  note  for  the  amount  of  your  account  with 
Interest  to  date.  We  had '  a  conversation 
with  your  father  the  other  day,  and  he  In- 
strncted  us  to  do  this  and  said  yon  would 
sign  note  and  return  at  once.  Now,  we  hope 
you  will  attend  to  this  at  once  and  save  us 
«  trip  up  there  As  this  amount  is  so  large 
we  cannot  afford  to  carry  It  In  this  shape 
any  longer.  We  think,  under  the  existing 
drcumstauces,  that  you  will  certainly  sign 
this  note  without  any  trouble." 

Later  the  defendants  in  error  again  wrote 
to  the  same  party  as  follows:  "I  have  Just 
seen  your  father  and  brother  in  regard  to 
your  account  and  they  claim  you  have  made 
no  arrangements  for  them  to  settle  your  ac- 
count, only  that  they  would  sign  a  note  with 
you  for  the  same.  We  are  again  sending  to 
the  First  National  Bank  of  Okeene  note  with 
interest  to  date  shown  fhereon,  which  we  hope 
you  will  go  and  sign  as  soon  as  you  receive 
this  letter.  Your  father  and  brother  will  sign 
as  soon  ab  you  return  with  your  signature." 

The  evidence  further,  on  the  part  of  the 
defendants  in  error,  was  as  follows:  "The 
conversation  was  that  occurred  at  the  time 
when  Mr.  Richardson  brought  his  son  in 
there  and  introduced  hltn,  and  told  us  he 
wanted  to  open  up  an  account,  and  that  they 
would  be  responsible,  and  that  they  would 
see  that  it  was  paid,  If  he  didn't" 

The  evidence  further,  on  the  part  of  the 
plaintiffs,  was  that  the  plaintiffs  In  error 
stated  to  the  defendants  in  error,  before  the 
goods  were  sold  to  C.  M.  Richardson,  that 
they  would  iiay  for  such  groods. 

In  May  v.  Roberts,  28  Okl.  619,  115  Pac. 
T71,  the  syllabus  Is  as  follows: 

"B.  said  to  M.,  a  physician,  'I  want  you 
to  go  to  that  little  house  (pointing  same  out). 
My  tenant's  wife,  Mrs.  B.,  Is  sick  there;  and 


I  want  you  to  look  after  her  and  take  care 
of  her.'  M.  asked  him  about  the  pay,  and 
he  said,  'I  will  see  that  it  Is  paid.'  It  was 
in  answer  to  M.'s  question  about  pay  for 
such  service  as  he  might  render  to  Mrs.  B. 
that  he  said,  'I  will  see  that  it  is  paid.' 
Held,  that  It  was  error  to  exclude  this  evi- 
dence from  the  Jury. 

"(a)  Such  evidence  was  competent  and 
material  for  the  conslderationfof  the  Jury, 
in  connection  with  all  the  facts  and  circum- 
stances proved,  to  determine  whether  the  li- 
ability created  was  primary  or  collateral. 

"(b)  If  the  liability  was  primary,  such  ver- 
bal contract  was  valid,  and  not  within  the 
statute  of  frauds. 

"(c)  If  the  Intention  was  that  the  husband 
of  Mrs.  B.  should  be  primarily  liable,  and  that 
It's  liability  should  be  only  collateral  (that 
is,  to  answer  in  case  of  the  husband's  de- 
fault), then  the  contract  was  void  as  within 
the  statute  of  frauds." 

In  the  case  at  bar,  the  cause  was  submit- 
ted to  the  Jury  by  the  trihl  court  under  In- 
structions conformable  to  the  rule  announced 
in  the  above  case. 

The  question  as  to  whether,  under  all  the 
evidence,  the  credit  was  given  Jointly  to  O. 
M.  Richardson  with  his  father,  W.  A.  Rich- 
ardson, and  P.  P.  Richardson,  or  to  C.  M. 
{lichardson,  with  the  understanding  that,  If 
he  did  not  pay  for  said  goods,  wares,  and 
merchandise,  then  the  said  father  and  broth- 
er would.  If  the  former,  the  plaintlfTs  In 
error  were  liable;  if  the  latter,  the  statute 
of  frauds  intervened  and  struck  down  the 
contract  Under  the  evidence  In  this  case, 
it  was  a  question  of  fact  for  the  determina- 
tion of  the  Jury  under  proper  Instructions. 
The  Jury  having  found  against  the  conten- 
tion of  the  plaintiffs  in  error,  and  there  be- 
ing some  substantial  evidence  to  sustain  such 
verdict  the  same  will  not  be  disturbed  on 
review  in  this  court 

The  Judgment  of  the  lower  court  will  be 
affirmed.    All  the  Justices  concur. 


(3S  Okl.  306) 
TYLER  COMMERCIAL  COLLEGB  v.  STA- 

PLETON. 
(Supreme  Court  of  Oklahoma.    July  23,  1912.) 

(Sullahut  by  the  Court.) 
1.  Frauds,    Stattjtii:  of   (§|  63,  129»>-Con- 

TBACTS   RELATINO    TO    REAI.    PbOPEBTT— EF- 
FECT of  Perforuance. 

The  owner  of  a  buildine  leased  same  to  a 
corporation  for  a  period  of  three  years  at  a 
stipulated  rental  of  $75  per  month.  The  lessee, 
after  the  expiration  of  about  one  year,  by  parol 
agreement,  assigned  the  lease.  The  assignee 
took  possession  of  the  demised  premises,  paid 
the  purchase  price  for  the  lease,  and  penorm- 
ed  the  covenants  thereof  by  paying  for  a  time 
the  monthly  rentals  to  the  lessor,  as  provided 
in  the  lease  contract;  but,  before  the  expira- 
tion of  the  lease,  plaintiff  abandoned  the  prem- 
iaes  and  refuged  to  pay  the  rents  for  the  anex- 
pired  term.  Held,  that  the  assignment  of  the 
leane  was  In  violation  of  the  statute  of  frauds, 
and   void    (section  1089,   Comp.   Laws   1909), 
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bat  that  the  acts  of  the  assignee  relieved  it 
from  the  operation  of  the  statute,  and  that  the 
assignee  was  liable  to  the  lessor  for  the  full 
term  of  the  lease. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of,  Cent.  Dig.  §§  83.  97-104,  287-:i92, 
303,  306-308,  311.  314,  318-320,  322,  325,  326; 
Dec.  Dig.  §§  63,  129.*] 

2.  I<ANDLOBD  AND   TENANT   (f  208*)— ASSIGN- 
MENT OF  Lease— Liability  of  Assignee. 

The  assignee  of  a  lease  is  liable  to  the 
lessor  by  reason  of  privity  of  estate  for  rents 
on  the  demised  premises,  so  long  as  the  privity 
of  estate  continues. 
[Ed.  Note. — For  other  cases,  see  Landlord 
'  and  Tenant,  Cent  Dig.  §§  737,  821-831;  Dec. 
Dig.  §  208.*] 

3.  Landlobd  and  Tenant  (S  208*)— Assiqn- 
UENT  OP  Lease— Liability  of  Assignee. 

An  assignee  cannot,  by  mere  abandonment 
of  possession  of  the  premises,  without  an  as- 
signment of  the  lease,  avoid  liability  for  rents. 
[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  Si  737,  821-831;  Dec. 
Dig.  (  208.*] 

Error  from  District  Court,  Logan  Comity ; 
A.  H.  Huston,  Judge. 

Action  by  AltaZ.  Stapl«ton  against  the 
Tyler  Commercial  CoUege.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Tibbetts  &  Green,  of  Gutbrle,  for  plaintiff 
in  error.  C.  G.  Homor,  of  Guthrie,  for  de- 
fendant in  error. 

HAYES,  J.  I>efendant  in  error,  herein- 
after called  plaintiff,  brought  this  action  in 
the  court  below  against  plaintiff  in  error, 
hereinafter  called  defendant,  to  recover  the 
balance  due  her  as  rents  on  a  certain  build- 
ing located  In  the  city  of  Guthrie.  She  al- 
leges in  her  petition  and  amendments  there- 
to that  she  leased  to  the  Capital  City  Busi- 
ness College,  a  corporation,  certain  rooms  in 
her  building,  in  the  city  of  Guthrie,  for  a 
period  of  three  years,  beginning  on  January 
1,  1904,  and  expiring  January  1,  1907;  that 
the  Capital  City  Business  College  took  pos- 
session of  said  rooms  under  the  lease,  and 
retained  them  and  paid  the  rents  thereon 
until  the  month  of  October,  1904,  at  which 
time  it  sold,  assigned,  and  delivered  to  de- 
fendant said  lease  contract  and  possession  of 
said  rooms.  She  further  alleges  that  de- 
fendant assumed  said  lease  contract,  and 
agreed  with  the  Capital  City  Business  Col- 
lege, for  a  good  and  valuable  consideration, 
to  pay  the  rent  thereunder  to  the  plaintiff 
In  the  sum  of  $76  per  month  for  the  full, 
imexpired  term  of  said  contract.  She  alleges 
that  defendant  occupied  said  premises  and 
paid  the  rents  thereon  until  September  27, 
1905,  at  which  time  it  vacated  the  premises 
and  thereafter  refused  to  pay  the  rents. 
She  alleges  that  after  the  premises  had  been 
vacated  by  defendant,  and  it  bad  refused  to 
pay  further  rents  thereon,  she  took  posses- 
sion of  the  premises,  and,  after  making  cer- 
tain repairs,  was  able  to  re-rent  the  premises 
only  at  a  r^uced  rent    She  prays  Judgment 


for  the  amount  of  the  rents  at  the  rate  of 
$75  per  month,  as  stipulated  In  the  contract, 
for  the  time  the  building  stood  vacant  after 
the  same  was  vacated  by  defendant,  and  for 
the  difference  in  the  rental  provided  for  iu 
the  contract  and  the  amount  she  was  able 
to  re-rent  the  building  for,  after  the  same 
was  vacated  by  defendant,  for  the  remainder 
of  the  term. 

After  answer  of  defendant,  admitting  sev- 
eral of  the  allegations  of  the  petition,  but 
denying  that  It  assumed  the  lease,  or  that  it 
agreed  to  pay  the  rents  to  plaintiff  there- 
under for  the  remainder  of  the  term,  the 
cause  was  tried  to  the  court,  without  a  Jury, 
who  made  findings  of  fact  and  conclusions  of 
law  in  part  as  follows: 

"(1)  Upon  a  consideration  of  the  evidence, 
the  court  finds  that  on  and  prior  to  tlie 
28th  day  of  November,  1903,  the  plaintiff  was 
the  owner  of  the  real  estate  described  in  ber 
petition  and  the  lease  attached  thereto,  and 
that  on  said  date  she  executed  ^and  deliv- 
ered to  the  Capital  City  Business  College, 
a  corporation,  a  lease  for  said  jtremises  to 
continue  for  the  term  of  three  years  from 
the  1st  day  of  January,  1904,  until  the  1st 
day  of  January,  1907,  and  for  which  said  cor- 
poration was  to  pay  ber  the  sum  of  $2,700, 
payable  in  monthly  installments  of  $75  eadi 
at  the  beginning  of  each  month. 

"(2)  That  on  or  about  the  1st  of  November, 

1904,  the  Capital  City  Business  College  sold 
out  all  of  its  assets  to  certain  individuals, 
who  immediately  transferred  the  same  to  the 
defendant,  the  Tyler  Commercial  College,  a 
corporation,  and  that  the  Capital  City  Busi- 
ness College  was  by  said  transfer  of  all  of 
its  assets  in  effect  dissolved,  and  it  ceased 
to  exist  as  a  corporation  thereafter,  and  that 
the  defendant,  Tyler  Commercial  College, 
succeeded  to  all  of  Its  assets,  property,  con- 
tracts, rights,  and  good  will. 

"(3)  That  the  defendant,  the  Tyler  Com- 
mercial College,  continued  to  carry  on  busi- 
ness in  the  city  of  Guthrie  under  the  name 
of  the  Capital  City  Business  College,  and 
continued  to  operate  the  business  college  and 
to  occupy  the  premises  of  the  plaintiff  up 
until  the  30th  day  of  September, '1905,  and 
paid  to  her  the  rent  stipulated  in  the  lease. 

"(4)  That  on  the  17th  day  of  August,  1905, 
the  defendant  served  a  written  notice  upon 
the  plaintiff  that  it  would  terminate  its  ten- 
ancy and  would  vacate  the  premises  on  or 
about  the  30th  day  of  September,  1905,  and 
that  it  did  vacate  the  premises  described  on 
the  30th  day  of  September,  1905. 

"(5)  That  in  payment  of  the  September, 

1905,  rent,  the  defendant  sent  to  the  plain- 
tiff a  chedc,  upon  which  was  vnritten  in 
small  letters,  'House  rent,  in  full  of  implied 
contract;'  and  the  court  also  finds  that  the 
plaintiff  did  not  see  or  observe  the  same  be- 
fore cashing  the  check. 

"(6)  That  after  said  premises  were  vacated 
by  the  defendant  the  plaintiff  expended  the 
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sum  of  $500  in  rearranging  the  interior  of 
the  building  for  another  tenant 

"(7)  That  on  the  15th  day  of  December, 
1905,  the  plaintlfT  re-rented  said"  premises 
to  another  tenant  for  the  sdm  of  $40  per 
month,  and  has  continued  to  receive  from 
Boch  other  tenant  the  snm  of  $40  per  month 
on  and  through  the  remainder  of  the  term 
fixed  in  the  lease." 

Conclusions  of  Law. 

"(1)  From  which  the  court  concludes  that 
the  original  lease  from  the  plaintiff  to  the 
Capital  City  Business  College  was  a  valid 
lease,  and  binding  upon  the  Capital  City 
Business  College,  and  that  the  defendant, 
Tyler  Commercial  College,  in  succeeding  to 
all  of  the  assets,  property,  and  good  will  of 
the  Capital  City  Business  College,  and  under 
its  rights  under  the  lease,  became  liable  for 
its  contracts,  and  liable  to  perform  its  con- 
tract to  pay  the  rent  stipulated  tmder  this 
lease." 

Other  conclusions  of  law  were  made  by  the 
trial  court;  but  it  is  not  necessary  to  set 
them  out  here.  The  Judgment  was  for  the 
plaintiff,  as  prayed  for,  except  that  she  was 
not  allowed  for  money  expended  in  repair- 
ing the  building  and  remodeling  it,  in  order 
to  rent  it  after  It  had  been  vacated  by  de- 
fendant 

There  was  a  motion  for  a  new  trial  by  de- 
f^idant  urging  as  one  of  the  grounds  for  a 
new  trial  that  the  findings  of  the  court  were 
not  supported  by  the  evidence;  and  the 
overruling  of  this  motion  is  assigned  as  er- 
ror in  the  petition  in  error.  But  in  defend- 
ant's brief  this  assignment  is  not  set  out; 
nor  is  it  pointed  out  in  the  brief  what  find- 
ings of  the  court  are  without  sufllcient  evi- 
dence to  support  them.  It  therefore  must 
be  taken  by  this  court  that  the  finding  of  the 
court  upon  the  facts  is  correct 

There  is  no  spedflc  finding  of  the  court  that 
the  Capital  City  Business  College,  by  any 
written  contract  ever  assigned  the  lease  to 
defendant ;  and  there  Is  absence  of  any  evi- 
dence In  the  record  to  that  effect  Nor  is 
there  any  separate,  specific  finding  that  the 
Capital  City  Business  College  otherwise  sold 
and  assigned  the  lease  to  defendant ;  but  we 
construe  finding  of  the  court,  numbered  2, 
in  wblcb  it  is  found  that  all  the  assets  of 
the  Capital  City  Business  College  were  trans- 
ferred to  certain  persons,  and  that  those  per- 
sons transferred  same  to  defendant  to  be 
in  effect  a  finding  that  there  was  a  parol  as- 
signment of  said  contract;  and  counsel  for 
defendant  in  their  brief,  have  dealt  with  the 
case  upon  the  theory  that  there  was  a  parol 
assignment  to  defendant  by  the  Capital  City 
Business  College  of  its  lease  with  plaintiff. 
Defendant  contends,  first  that  such  parol  as- 
signment la  within  the  statute  of  frauds,  and 
therefore  void;  second,  that  the  taking  of 
possession  of  the  demised  premises  by  de- 
fendant <uid  the  payment  of  rents  thereon 
for  the  portion  of  the  term  defendant  occupi- 


ed the  premises,  does  not  relieve  (be  parol 
assignment  of  the  operation  of  the  statute  of 
frauds ;  and,  third,  that  If  such  performance 
does  relieve  the  parol  assignment  of  the 
statute,  an  assignee  of  a  leasehold  Interest  Is 
liable  for  the  rents  only  for  the  time  he 
occupied  the  premises;  and  that  as  it  has 
paid  all  rents  maturing  before  it  vacated 
the  premises,  no  recovery  by  plaintiff  can 
be  had  -against  U. 

[3]  Some  of  the  cases  support  the  last  of 
defendant's  foregoing  contentions;  but  the 
decided  weight  of  authority,  consisting  both 
of  decided  cases  and  the  text-books,  does  not 
support  this  rule.  At  page  1087,  Dtfderhlll 
on  Landlord  and  Tenant  it  Is  said:  "Where 
the  lessee  makes  an  absolute  assignment  of 
the  whole  term,  the  assignee  thereby  be- 
comes responsible,  after  be  has  accepted  the 
assignment  for  rent  subsequently  accruing, 
and  for  the  subsequent  breach  of  covenants 
running  with  the  land,  though  he  never  takes 
possession  of  the  premises.  The  assignee 
of  a  lease  becomes  liable  for  rent  by  reason 
of  privity  of  estate,  and  not  by  reason  of  oc- 
cupation of  the  premises.  This  is  the  gen- 
eral rule,  and  is  well  supported  by  the  au- 
thorities. The  apparent  exceptions  to  it 
which  make  the  liability  of  the  assignee  of 
the  lease  to  the  lessor  depend  upon  the  pos- 
session, are  usually  distinguished  by  some 
other  element  than  the  iMssesslon." 

[2]  The  liability  of  the  assignee  to  the  les- 
sor Is  based  upon  privity  of  estate,  and,  so 
long  as  that  privity  of  estate  continues  to 
exist  the  assignee's  liability  continues;  and 
it  cannot  be  terminated  by  removal  from  the 
premises  and  refusal  to  pay  rents.  It  may 
be  terminated  by  a  valid  assignment  of  the 
entire  unexpired  term  to  any  other  person; 
for  a  valid  assignment  terminates  the  privity 
of  estate  between  the  first  assignee  and  the 
lessor.  BonettI  v.  Treat  91  Cal.  223,  27  Pac. 
612,  14  L.  R.  A.  151,  where  the  cases  sup- 
porting this  doctrine  are  well  collected  in  a 
note.  See,  also,  section  181b,  and  section 
168c,  TifCany  on  Landlord  and  Tenant 

Kimbriel  v.  Montgomery,  28  Okl.  743,  115 
Pac.  1013,  is  rdied  upon  by  defendant  as  de- 
ciding favorably  to  it  Its  contention  that  It 
is  not  liable  to  the  plaintiff  lessor  for  the 
rents;  but  that  case  has  no  application. 
One  of  the  questions  decided  In  that  case 
was  that  the  lessor  could  not  recover  from 
the  sublessee  the  rents,  and  that  the  lessor 
must  look  to  the  original  lessee.  The  dis- 
tinction between  the  relation  and  liability  of 
an  assignee  and  a  sublessee  to  the  lessor  Is 
well  defined  by  the  authorities.  There  Is 
neither  privity  of  estate  nor  privity  of  con- 
tract between  the  sublessee  and  the  subles- 
sor; but  between  the  assignee  and  the  les- 
sor there  Is  privity  of  estate,  and  the  as- 
signee is  liable  upon  the  covenants  that  run 
with  the  land.  Section  449,  Taylor  on  Land- 
lord and  Tenant;  section  661,  Underbill  on 
Landlord  and  Tenant 
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[1]  It  follows  In  the  instant  case  that,  if 
auy  valid  assignment  was  made  to  defend- 
ant by  the  Cai)ital  City  Business  College,  de- 
fendant la  liable;  for  the  privity  of  estate 
crejited  by  such  assignment  was  never  termi- 
nated before  the  expiration  of  the  term. 

Section  T80,  subd.  5,  Wilson's  Rev.  &  Ann. 
St  (section  1089,  subd.  6,  Comp.  Laws  1909), 
provides:  "An  agreement  for  the  leading  for 
a  longer  period  than  one  year,  or  for  the 
sale  of  real  property,  or  of  an  interest  there- 
in, •  *  •  is  invalid,  unless  the  authority 
of  the  agent  be  in  writing,  subscribed  by  the 
party  sought  to  be  charged." 

Section  880,  Id.,  provides:  "No  deed,  mort- 
gage or  other  conveyance  relating  to  real 
estate  or  any  interest  therein,  other  th^n 
for  a  lease  for  a  period  not  to  exceed  one 
year,  shall  be  valid  until  reduced  to  writ- 
ing and  subscribed  by  the  grantors.    *    *    ♦  " 

Whether,  under  the  foregoing  statutes,  a 
lease  for  a  term  of  less  than  one  year  may 
be  assigned  otherwise  than  in  writing  need 
not  be  determined;  for  In  this  case  both  the 
original  term  of  the  lease  and  the  unexpired 
term  at  the  time  of  the  transfer  of  the  lease 
to  defendant  was  for  a  longer  period  than 
one  year;  and  these  statutes  include  such  an 
assignment  and  require  it  to  be  in  writing. 
20  Cyc.  218;  Taylor  on  Landlord  and  Ten- 
ant, §  427.  There  was  no  written  assignment 
to  defendant,  and  the  parol  assignment  and 
transfer  to  it  of  the  lease  is  therefore  void, 
unless  the  doctrine  of  part  performance  ap- 
plies and  takes  the  contract  out  of  the  op- 
eration of  the  statute.  This  exact  question 
has  not  often  been  considered  by  the  courts 
of  this  country. 

Welsh  V.  Schuyler,  6  Daly  (N.  T.)  412, 
Polk  V.  Reynolds,  31  Md.  106,  Nally  v.  Bead- 
ing, lOT  Mo.  350,  17  S.  W.  978,  Chicago  At- 
tachment Co.  V.  Davis  Sewing  Machine  Co., 
142  111.  171,  31  N.  E.  438,  15  L.  B.  A.  754, 
have  been  cited  by  plaintiff  as  supporting 
the  rule  that  part  performance  does  not 
take  a  parol  assignment  of  a  lease  out  of 
the  statute  of  frauds,  so  as  to  authorize  a 
lessor  to  recover  rents  in  an  action  at  law 
against  the  assignee.  Neither  Polk  v.  Bey- 
nolds,  supra,  nor  Welsh  v.  Schuyler,  supra, 
are  in  point  All  that  was  decided  in  the 
Polk  Case  was  that  a  verbal  agreement  or 
understanding  to  transfer  a  leasehold  inter- 
est In  land  falls  within  the  statute  of  frauds, 
and  is  therefore  void.  In  Welsh  y.  Schuyler, 
the  plaintiff  lessor  sought  to  recover  rents 
from  a  person  who  had  occupied  the  demised 
premises  with  the  permission  of  the  original 
lessee,  and  had  paid  a  part  of  the  rents  to 
the  plaintiff  lessor.  It  was  held  by  the 
court  that  defendant  being  in  possession 
and  paying  rents  to  the  lessor  was  presump- 
tive evidence  that  he  had  accepted  and  held 
an  assignment  of  the  lease,  but  that  he  was 
not  estopped  to  show  that  he  never  accepted 
a  valid  assignment  of  the  lease;  and  that, 
where  the  lease  was  for  a  period  greater 


than  three  years,  an  assignment,  not  In  writ- 
ing, is  invalid,  because  in  violation  of  the 
statute  of-frauds.  The  rule  of  part  perform- 
ance was  not  invoked  by  plaintiff  nor  con- 
sidered by  the  court  The  other  two  cases 
cited  by  plaintiff,  however,  are  in  point,  and 
hold  that  the  doctrine  of  part  performance 
has  no  application  In  an  action  for  rents 
by  the  landlord  against  the  assignee  under  a 
parol  assignment;  but  the  court  in  each  of 
those  cases  based  its  decision  upon  the  rule 
prevailing  in  the  respective  states  in  which 
those  cases  arose,  that,  whatever  might  be 
the  rule  in  equity  as  to  such  doctrine,  it  has 
no  place  in  an  action  at  law.  That  plaintiff 
may  invoke  the  doctrine  of  part  performance 
in  this  action  is  supported  by  the  following 
cases:  Dewey  &  Stone  v.  Payne  &  Co.,  19 
Neb.  540,  26  N.  W.  248;  Baker  v.  Maier  & 
Zobeleln  Brewery,  140  Cal.  630,  74  Pac.  22; 
Edwards  v.  Spalding,  20  Mont  54,  49  Pac. 
443;  Grant  v.  Eamsey,  7  Ohio  St  158; 
Browder  et  al.  v.  Phinney,  30  Wash.  74,  70 
Pac.  264. 

The  rule  supported  by  these  last-mentioned 
cases,  we  believe,  to  be  based  upon  the 
sounder  reason,  and  more  conducive  to  Jus- 
tice under  the  Code  of  Procedure  in  force  in 
tills  state.  The  contract  here  involved,  and 
which,  it  is  charged,  infracts  the  statute, 
does  not  create  any  estate  in  real  estate,  as 
does  the  lease  contract.  Whether  the  con- 
tract of  assignment  stands  or  falls  does  not 
affect  the  leasehold  estate,  which  v^as  grant- 
ed by  the  original  lease  contract  to  the  les- 
see; for  that  contract  was  in  writing,  and  is 
valid.  What  was  undertaken  by  the  parol 
assignment  was  not  to  create  an  estate,  bat 
to  convey  an  interest  in  real  estate  that  had 
been  created  by  the  original  lease  contract 
and  held  by  the  lessee.  This  contract  of  as- 
signment was  capable  of  immediate  perform- 
ance by  the  execution  thereof  by  the  lessee 
and  acceptance  thereof  by  the  assignee  and 
payment  of  the  consideration.  The  consid- 
eration was  paid  by  the  assignee  to  the  ex- 
tent that  he  paid  for  all  the  assets  transfer- 
red by  the  Capital  City  Business  College,  the 
original  lessee,  to  it,  including  the  lease  in 
controversy;  and  it  had  also  performed  the 
covenants  of  the  lease  for  part  of  a  time 
thereafter  by  payment  of  the  rents,  and  had 
been  in  possession  of  the  property,  using  and 
enjoying  same.  By  our  Code  the  distinction 
between  actions  at  law  and  suits  in  equity 
are  abolished,  and  all  actions  in  which  a  civ- 
il remedy  is  sought  are  denominated  civil 
actions.  Section  5542,  Comp.  Laws  1909. 
Plaintiff,  in  his  petition,  is  required  to  set 
up  therein  only  a  statement  of  the  facts  con- 
stituting his  cause  of  action  in  ordinary  and 
concise  language,  and  make  demand  for  the 
relief  to  which  he  thinks  himself  entitled 
(section  5627,  Comp.  Laws  1909);  and  de- 
fendant may  set  forth  in  his  answer  as  many 
groimds  of  defense  as  he  may  have,  whether 
they  be  such  as  have  been  heretofore  denomi- 
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nated  legal  or  equitable,  or  both.  Section 
5634,  Comp.  Laws  1909.  Under  tbese  provi- 
sions of  the  Code,  defendant  In  the  Instant 
case  could  plead,  In  any  action  of  ejectment 
that  might  be  brought- against  It,  either  by 
the  lessor  or  the  original  lessee,  any  equita- 
ble defenses  he  may  have.  Meadors  v.  John- 
son, 27  Okl.  544,  112  Pae.  1121;  Talley  et  al. 
V.  Kingfisher  Imp.  Co.,  24  Okl.  472,  l(Xi  Pac. 
.591,  20  Ann.  Cas.  352.  And  an  equitable  es- 
tate In  land  ma.,,  under  our  Code,  be  made 
the  basis  of  an  action  for  possession.  Shy 
V.  Brockbause,  7  Okl.  35,  54  Pac.  306;  Mc- 
anng  V.  Penny,  12  Okl.  303,  70  Pac.  404. 

It  would  therefore  follow,  if  the  doctrine 
of  part  performance  cannot  be  applied  In  the 
case  at  bar,  that  under  the  procedure  in  this 
state,  if  plaintiff,  or  if  the  lessee,  brought 
an  action  to  eject  defendant  from  the  prem- 
ises, defendant  could  set  up  its  equitable  de- 
fense, its  right  to  a  specific  performance  of 
the  contract,  to  defeat  the  action  of  eject- 
ment, and  secure  the  performance  of  the  as- 
signment to  the  extent  that  it  could  enjoy 
the  full  unexpired  term  of  the  original  lease. 
This  protection  would  be  given  to  defendant 
in  an  action  that,  in  the  absence  of  our  Code 
provisions,  would  be  denominated  an  action 
at  law;  and  yet,  in  a  similar  action,  the 
court  would  refuse  to  enforce  the  covenants 
of  the  contract  against  defendant  by  requir- 
ing him  to  pay  the  rents.  There  is  nothing 
In  the  statute  that  requires  such  a  construc- 
tion as  will  permit  this  Inconsistent  and  In- 
equitable administration  of  the  law.  In 
Bard  v.  Elston,  31  Kan.  274, 1  Pac.  565,  from 
which  state  our  Code  was  adopted,  a  plain- 
tiff lessor  sought,  by  an  action  of  forcible 
entry  and  detainer,  to  eject  his  lessee  under 
a  parol  lease  for  a  term  of  six  years  from 
the  demised  premises.  The  lessee  had  been 
in  possession  of  the  land  for  a  period  of  five 
years,  had  planted  and  cultivated  crops 
thereon,  btiilt  fences  and  bouses,  and  made 
other  improvements,  and.  In  addition  thereto, 
had  paid  the  rents  and  taxes  thereon.  The 
court  held  that  defendant  might  Invoke  the 
doctrine  of  part  performance  in  his  defense 
to  the  action,  and  that  bis  acts  had  been  suf- 
ficient to  take  the  contract  out  of  the  statute 
and  make  it  valid  for  the  full  term  of  the 
lease.  In  the  opinion,  written  by  Mr.  Justice 
Valentine,  concurred  in  by  Mr.  Justice  Brew- 
er, It  was  said:  "Mere  possession  or  mere 
payment  of  rent  will  not,  as  a  general  rule, 
laake  a  parol  lease  for  more  th<in  one  year 
valid  for  the  full  term.  But  parol  leases  ex- 
ceeding one  year,  as  well  as  other  parol  con- 
tracts with  regard  to  real  estate,  may  some- 
times be  taken  out  of  the  statute  of  frauds 
by  a  part  performance  of  the  contract,  and 
by  such  part  performance  be  made  valid  to 
their  full  extent.  Taylor's  Landlord  and 
Tenant,  {  32;  Grant  v.  Ramsey,  7  Ohio  St 
157.  But  parol  leases  for  more  than  one 
year,  in  order  to  become  valid  by  a  part  per- 
formance, should  generally  be  such  as  would, 


by  such  part  performance,  become  substan- 
tially a  purchase  of  an  interest  in  the  real 
estate." 

In  Delsher  v.  Stein,  34  Kan.  39,  7  Pac.  608, 
there  was  a  parol  agreement  to  execute  a 
written  lease  of  land  for  a  term  of  more 
than  one  year.  After  the  lessee  had  gone 
into  possession,  expended  labor,  money,  and 
material  in  making  Improvements  on  the 
land,  and  getting  it  into  condition  to  enjoy, 
the  landlord  refused  to  execute  the  lease  and 
ousted  the  lessee  from  possession.  In  an  ac- 
tion by  the  lessee  against  the  landlord  to  re- 
cover damages,  it  was  held  that  the  lessee's 
acts  constituted  such  a  part  performance  of 
the  contract  as  to  take  it  out  of  the  statute 
sufiiciently  to  enable  him  to  recover  for  the 
time,  labor,  money,  and  material  expended 
thereon  as  his  damages. 

In  Bard  v.  Elston,  supra,  the  equitable 
doctrine  of  part  performance  was  invoked  by 
the  defendant;  while  In  Delsher  v.  Stein, 
supra,  it  was  invoked  by  the  plaintiff,  and 
constituted  a  part  of  his  cause  of  action.  In 
the  latter  case,  it  was  said  by  the  court  in 
the  opinion:  "It  must  be  remembered  that- 
in  Kansas  all  the  old  forms  of  action,  and 
all  distinctions  between  actions  at  law  and 
suits  in  equity,  are  abolished,  and  in  their 
stead  only  one  form  of  action  Is  recognized, 
called  a  civil  action;  and  in  this  form  of 
action  all  that  a  plaintiff  needs  to  do  In 
stating  his  cause  of  action  is  to  state  the 
facts  of  his  case;  and  If  such  facts  would 
entitle  him  to  recover  In  any  form  of  action, 
either  at  law  or  in  equity,  he  will  be  entitled 
to  recover  under  such  statement." 

Speaking  of  what  performance  is  necessa- 
ry to  relieve  a  contract  for  the  sale  of  real 
estate  or  Interest  therein  of  the  operation  of 
the  statute,  this  court.  In  Collins  v.  Lackey 
et  al.  (recently  decided,  but  not  yet  oflDlcially 
reported),  123  Pac.  1118,  said:  "The  author- 
ities are  practically  unanimous  that  payment 
of  the  purchase  price  and  taking  possession 
under  the  contract  and  making  valuable  Im- 
provements on  the  granted  premises  consti- 
tute such  a  performance  of  the  contract  as 
will  warrant  a  decree  of  specific  perform- 
ance. There  is  some  division  in  both  the 
English  and  the  American  authorities  as  to 
whether  taking  possession  alone  under  the 
contract,  without  making  valuable  improve^ 
ments,  is  sufficient  to  take  the  contract  out 
of  the  operation  of  the  statute.  The  weight 
of  authority,  both  in  England  and  in  this 
country,  however,  supports  the  rule  that  pos- 
session alone  of  land  under  a  verbal  con- 
tract, when  delivered  to  the  vendee,  Is  suffi- 
cient performance  to  take  the  case  out  of  the 
statute  of  frauds,  without  the  additional  cir- 
cumstances of  payment  of  consideration,  or 
the  making  of  valuable  improvements."  See, 
also,  Halsell  et  al.  v.  Renfrew,  14  Okl.  674, 
78  Pac.  118,  2  Ann.  Cas.  286;  and  Sutherland 
V.  Talntor,  17  Okl.  427,  87  Pac.  900. 

Defendant  had  gone  into  possession,  paid 
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tbe  purchase  price,  and  performed  on  its 
part  every  obligation  of  the  contract  of  as- 
slgninent,  except  the  covenant  of  tbe  original 
lease  to  pay  rents,  part  of  which,  however, 
be  had  paid. 

It  follows  from  the  foregoing  views  that 
plaintiff  was  entitled  to  recover,  and  the 
judgment  of  the  trial  court  should  be  af- 
firmed. 

After  the  first  hearing  in  this  cause,  this 
court  prepared  and  filed  an  opinion,  affirming 
the  Judgment  of  the  trial  court  upon  a  ques- 
tion of  practice;  but,  after  a  rehearing  up- 
on a  petition  therefor,  it  appears  to  the  court 
that  the  question  considered  In  the  first  opin- 
ion was  not  presented  by  tbe  briefs  of  plain- 
tiff in  error  sufficiently  In  compliance  with 
the  rules  of  the  court  so  as  to  entitle  it  to 
consideration;  and,  without  at  this  time  de- 
termining whether  we  were  correct  in  our 
conclusion  on  the  question  then  decided,  we 
have  considered  the  case  upon  its  merits, 
and  on  a  theory  upon  which  It  was  presented 
to  tbe  trial  court  The  trial  court  appears 
to  have  held  the  defendant  liable,  because 
the  assignment  to  it  by  the  Capital  City 
Business  College  of  all  of  its  assets  effect- 
ually worked  a  dissolution  of  the  latter  cor- 
poration. We  entertain  some  doubts  wheth- 
er, under  the  facts  found  by  the  court,  and 
under  the  facts  which  the  evidence  in  the 
record  in  any  way  tend  to  support,  liability 
of  defendant  can  be  sustained  upon  this  theo- 
ry; but  the  theory  upon  which  we  have  sus- 
tained the  Judgment  of  the  trial  court  was 
one  of  the  theories  presented  by  the  plead- 
ings, and  upon  which  the  case  was  tried; 
and,  if  the  trial  court  gave  a  wrong  reason 
for  the  judgment  rendered,  such  fact  con- 
stitutes no  ground  fpr  reversal. 

The  judgment  of  the  trial  court  is  affirmed. 

TURNER,  C.  J.,  and  WILMAMS  and 
KANE,  JJ.,  concur.  DUNN,  J.,  not  partici- 
pating. 

(33  Okl.  33S) 

•     SNIDER  V.  PERKINS  et  aL 
(Supreme  Court  of  Oklahoma.    July  0,  1912.) 

(Byllabvi  by  the  Court.) 
Appeal,  and  Erbor  (8  1032*)— Reviicw— Bub- 
den  OF  SnowiNO  Ebros. 

In  the  Supreme  Court  error  miut  be  af- 
firmatively shown;  and  where  this  is  not  done 
the  judgment  of  the  court  below  will  be  af- 
firmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4047-4051;  Dec.  Dig.  i 
1032.*] 

Error  from  Bryan  County  Court;  Chaa.  A. 
Phillips,  Judge. 

Action  by  T.  J.  Perkins  and  another 
against  F.  M.  Snider.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Affirmed. 

Cruce,  Cruce  &  Bleakmore,  of  Ardmore, 
for  plalntlfC  in  error.  C.  C.  Hatchett,  of 
Durant,  for  defendants  In  error. 


KANE,  J.  This  was  an  action  for  dam- 
ages for  tbe  conversion  of  a  boxhouse  situ- 
ated on  a  certain  tract  of  land  in  Bryan 
county,  commenced  by  the  defendants  in  er- 
ror, plaintiffs  below,  against  the  plaintiff  in 
error,  defendant  below,  in  the  county  court 
On  trial  there  was  a  verdict  for  the  plain- 
tiffs, upon  which  judgment  was  duly  entered, 
to  reverse  which  this  proceeding  in  error  was 
commenced. 

Counsel  for  plaintiff  in  error  say  in  their 
brief:  "In  the  discussion  of  this  case,  we 
cannot  see  where  any  authorities  can  be 
cited  to  assist  this  court  in  any  way  in  the 
solution  of  the  controversy  between  the 
parties  hereto.-  The  plaintiff  tn  error  is  re- 
lying upon  all  the  assignments  of  error  filed 
herein.  At  the  same  time  tbe  particular 
questions  involved  are:  First,  as  to  whether 
or  not  tbe  county  court  of  Bryan  county  had 
jurisdiction  to  try  this  case,  and.  If  It  did. 
whether  or  not  the  court  erred  in  excluding 
from  the  jury  certain  testimony  offered  npon 
the  part  of  the  defendant  below,  and,  if 
not,  whether  or  not  the  court  erred  In  taking 
from  the  Jury  by  its  charge  what  testimony 
there  was  Introduced.  All  of  these  questions 
must  be  decided  by  the  court  for  itself.  We 
can  think  of  no  authorities  that  would  assist 
this  court" 

The  court  can  think  of  no  authorities 
which  support  the  contentions  of  counsel; 
and,  as  It  is  not  apparent  that  any  of  them 
are  well  taken,  we  will  Indulge  the  presump- 
tion that  the  judgment  of  the  court  below 
is  correct,  and  affirm  the  same.  In  the  Su- 
preme Court  error  must  be  affirmatively 
shown;  and  where  this  is  not  done  the  judg- 
ment of  the  court  below  will  be  affirmed. 
Seaver  v.  Bulison,  29  Okl.  128,  116  Pac.  802. 
It  is  so  ordered.  All  the  Justices  concur,  ez< 
cept  WILLIAMS,  J.,  disqualified,  and  DDNI^ 
J.,  absent,  and  not  participating. 


m  Okl.  vm 

UNITED  STATES  EXPRESS  CO.  v.  STATB 
«t  aL 

(Supreme  Court  of  Oklahoma.    Jnly  9,  1912.) 
(Syttahut  hy  the  Court.) 

Carbiebb  (g  11*1— Reoclations— Obdebs  of 
Corporation  Coiiiiission — Evidence. 

Evidence  examined,  and  held  sufficient  to 
sustain  the  justness  and  reasonableness  of  the 
order  of  the  Corporation  Commission. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  «  2,  3;   Dec.  Dig.  J  ll.»] 

Appeal  from  the  State  Corporation  Com- 
mission. 

Appeal  by  the  United  States  Express  Com- 
pany from  an  order  of  the  Corporation  Com- 
mission, requiring  the  company  to  establish 
and  maintain  an  uptown  office  in  the  town 
of  Hobart  for  the  transaction  of  its  busi- 
ness.   Order  affirmed. 


•For  otber  eases  see  same  topic  and  section  NUUBSR  In  Dec.  Dig.  ft  Am.  Dig.  Ker-No.  Series  ft  Rep'r  Indexes 


Digitized  by  VjOOQIC 


OkL) 


HARIX)W  y.  BOARD  OF  COM'BS 


449 


CottlnKham  ft  Bledsoe,  of  Oklahoma  City, 
for  appellant  Chaa.  West,  Atty.  Gen.,  and 
Cbas.  L.  Moore,  Asst.  Atty.  Gen.,  for  ap- 
pellees. 

KANB,  J.  This  Is  an  appeal  from  order 
No.  626  of  the  Corporation  Commission,  re- 
quiring the  appeUant  to  establish  and  main- 
tain an  uptown  oflSce  in  the  town  of  Hobart 
for  the  transaction  of  its  business,  to  be  lo- 
cated at  some  point  on  the  square  In  the 
center  of  the  town,  and  to  collect  and  deliver 
express  packages  anywhere  In  the  corporate 
lUnlta  of  the  city.  After  a  full  hearing  held 
at  the  city  of  Hobart,  and  an  exhaustive 
finding  of  fact,  the  Commission  concluded 
that  "the  citizens  of  Hobart  are  oitltled  to 
an  uptown  ofBce  for  the  transaction  of  their 
business  with  said  United  States  Express 
Company,  and  that  receipts  from  its  business 
at  said  office  justifies  the  small  additional 
expense."  The  only  ground  of  complaint  Is 
that  the  order  is  unjust  and  unreasonable. 
After  a  careful  consideration  of  the  record, 
we  are  satisfied  that  the  findings  and  con- 
clusions of  the  Commission  are  amply  sup- 
ported by  the  evidence.  "On  appeal  from 
an  order  of  the  Corporation  Commission,  tbe 
presumption  obtains  •  •  •  that  the  or- 
der is  reasonable,  just,  and  correct;  and  be 
who  complains  on  appeal  of  such  order  has 
upon  him  the  burden  of  establishing  the 
unreasonableness,  unjnstness,  or  incorrect- 
ness of  such  order."  A.,  T.  4  S.  P.  Ry.  Co. 
T.  State,  23  Okl.  510,  101  Pac.  262,  18  Ann. 
Gas.  102;  C,  R.  I.  &  P.  Ry.  Co.  v.  State,  24 
Okl.  370,  103  Pac.  617,  24  L.  R.  A.  (N.  S.) 
393;  M.,  K.  &  T.  Ry.  Co.  v.  State,  24  Okl. 
331,  103  Pac  613;  K.  C,  M.  &  O.  Ry.  Co.  T. 
State  et  al.,  25  Okl.  715,  107  Pac.  912. 

The  order  of  the  Commission  is  affirmed. 
All  tbe  Justices  concur,  except  DUNN,  J., 
absent,  and  not  participating. 


(»  OU.  MS) 

W.  H.  ASHLET  SILK  CO.  v.  OKLAHOMA 
FIRE  INS.  CO. 

(Supreme  Court  of  Oklahoma.     July  9,  1912.) 

(SyllaiuK  hy  the  Court.) 

Afpeai.  and  Erbob  (§  70*)— Decisions  Re- 
view able  —  Obdeb  Sustaimnq  Deuubreb. 
Under  section  6067,  Comp.  Laws  1909,  an 
appeal  may  be  taken  from  an  order  guBtaining 
a  demurrer  to  a  petition  prior  to  the  entry  of 
a  final  judgment  against  tbe  pleader. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  146,  151,  154-160;  Dec. 
Dig.  170.*] 

Error  from  District  Court,  Muskogee 
Comity:  John  H.  King,  Judge. 

Action  t)y  tbe  W.  H.  Ashley  SUk  Company 
against  the  Oklahoma  Fire  Insurance  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff brings  error.  Reversed  and  remanded, 
with  directions. 


Stewart  ft  Stewart,  of  Muskogee,  for  plain- 
tiff in  error.  Brook  &  Brook,  of  Muskogee, 
for  defendant  in  error. 

KANE,  J.  This  is  an  appeal  from  an  order 
sustaining  a  demurrer  to  the  petition.  Coun- 
sel for  defendant  in  error,  in  their  brief,  do 
not  controvert  the  contention  of  counsel  for 
plaintiff  in  error  on  the  merits,  but  contend 
that,  inasmuch  as  the  appeal  was  taken  prior 
to  the  entry  of  final  judgment  ag^ainst  the 
pleader,  the  same  must  be  dismissed,  and 
cite  Grunawalt  v.  Grunawalt,  24  Okl.  756,  104 
Pac.  905,  as  an  authority  to  that  effect  We 
do  not  think  that  case  Is  in  point  The  case 
of  Wesley  et  al.  v.  Diamond  et  al.,  26  Okl. 
170,  109  Pac.  524,  is  more  analogous.  In 
the'  latter  case  it  was  held:  "Under  section 
6067,  Comp.  Laws  Okla.  1909,  an  order  that 
involves  the  merits  of  an  action  or  some  part 
thereof  may  be  reversed,  vacated,  or  modi- 
fied by  the  Supreme  Court  before  final  judg- 
ment is  rendered  in  the  cause  in  the  trial 
court" 

Section  6067,  supra,  specifically  provides 
that  an  appeal  lies  from  an  order  which  sus- 
tains or  overrules  a  demurrer. 

The  judgment  of  the  court  below  must  be 
reversed  and  the  cause  remanded,  with  di- 
rections to  overrule  the  demurrer.  AH  the 
Justices  concur. 


(33  OM.  363) 

HARLOW  V.  BOARD  OP  COM'BS  OP 

PAYNE  COUNTY  et  al. 

(Supreme  Court  of  Oklahoma.    July  23,  1912.) 

(Byllabu*  hy  the  Court.) 

1.  BBIDOCS  (§  18*)— CONSTEUCTION  BT  CotTR- 

ties— Statutoby  Provisions. 

In  measuring  the  distance  between  tbe 
proposed  location 'ot  a  bridge  to  the  nearest 
bridge  on  the  same  stream,  to  determine  wheth- 
er the  proposed  location  is  not  nearer  than  six 
miles  to  the  nearest  bridge,  as  is  required  by 
section  7881,  Comp.  Laws  1909,  the  statute 
contemplates  and  requires  that  said  measure- 
ment shall  be  upon  a  straight  Une  between 
said  points. 

[Ed.   Note.— For   other   cases,    see   Bridges, 
Cent  Dig.  §  6;   Dec.  Dig.  §  1&*] 

2.  BBIDOES  (8  10*)— CONSTBUCTION— AuTHoa- 
ITY   OF   CODNTT   COMMISSIONERS. 

Under  section  6  of  an  act  of  the  Legisla- 
ture of  1903  entitled  "An  act  authorizing  the 
construction  of  bridges"  (Sess.  Laws  1903,  p. 
246),  as  amended  by  section  3  of  an  act  of  tbe 
Legislature  approved  March  10,  1905  (Sess. 
I^awB  1905,  p.  354),  where  the  bridge  to  be 
constructed  ia  more  than  200  feet  in  length, 
and  crosses  a  stream  that  is  tbe  boundary  line 
between  two  townships,  the  board  of  county 
commissioners  is  authorized  fo  contract  for  the 
construction  of  such  bridge  only  when  tbe  ad- 
joining townships  have  offered  and  agree  with 
the  county  to  pay  each  one-half  of  one-fourth 
of  the  cost  of  construction  of  said  bridge;  and 
the  board  of  county  commissioners  is  without 
power,  under  said  statute,  to  contract  for  the 
construction  of  such  a  bridge  where  the  adjoin- 
ing townships  have  offered  to  pay  only  one- 
third  of  one-fourth  of  the  cost  of  the  construc- 
tion of  said  bridge,  and  an  incorporated  town 
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in  one   of  said   townships  offers  to  pay  one- 
third  of  one-fourth  of  such  cost. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent.  Dig.  §§20-22;   Dec  Dig.  {  10.»] 

3.  Counties  (§  196*)— Rbmedies  or  Takpat- 
KBS — Existence  of  Remedy  at  Law. 

A  resident  taxpayer  may  invoice  the  aid  of 
a  court  of  equity  to  enjoin  the  carrying  out  by 
a  board  of  county  commissioners  a  void  con- 
tract for  the  construction  of  a  bridge,  to  be 
paid  for  in  part  by  taxes  levied  upon  tne  tax- 
payers of  the  county,  although  such  taxpayers 
may  have  had  the  right  of  appeal  to  the  dis- 
trict court  from  the  order  of  the  board  of  coun- 
ty commissioners,  ordering  the  construction  of 
such  bridge. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  {  308;  Dec.  Dig.  {  196.*] 

Error  from  District  Court,  Payne  County; 
A.  H.  Huston,  Judge. 

Action  by  George  HarI6w  against  the 
Board  of  County  Commissioners  of  Payne 
County  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Reversed 
and  remanded. 

Burford  &  Burford,  of  Guthrie,  for  plain- 
tiff In  error.  D.  W.  Weldon,  Co.  Atty.,  C.  H. 
Lowry,  Robt  A.  Lowry,  and  Burdlck  & 
Grubbs,  all  of  Stillwater,  for  defendants  In 
error. 


HAYES,  J.  Plaintiff,  a  resident  taxpayer 
of  Payne  county,  brought  this  action  in  the 
court  below  to  enjoin  the  board  of  county 
commissioners  of  that  county  from  entering 
into  and  carrying  out  a  contract  for  the  con- 
struction of  a  certain  bridge  over  a  river  in 
that  county,  and  from  levying  a  tax  to  raise 
fjunds  to  pay  for  the  construction  of  the 
bridge,  and  to  enjoin  the  county  treasurer 
from  extending  such  tax  uiMn  the  tax  rolls 
of  the  county,  and  from  collecting  same. 
Upon  the  application  of  plaintiff,  the  Judge 
of  the  district  court,  at  chambers,  granted  a 
temporary  injunction,  enjoining  and  restrain- 
ing defendants  In  error  from  doing  any  of 
the  aforesaid  acts.  This  temporary  Injunc- 
tion was  subsequently,  upon  motion  of  de- 
fendants In  error,  dissolved  by  the  court; 
and  it  is  from  the  order  dissolving  the  In- 
junction that  this  appeal  is  prosecuted. 

[1]  Plaintiff  in  error,  by  his  contentions  in 
this  court,  presents  for  our  consideration 
two  legal  propositions.  The  first  proposition 
urged  Is  that  the  board  of  county  commis- 
sioners are  without  authority  to  contract  for 
the  construction  of  the  proposed  bridge,  be- 
cause It  Is  located  within  a  distance  of  less 
than  six  miles  of  another  bridge  constructed 
across  the  same  river,  which  is  prohibited  by 
section  2  of  an  act  of  the  Legislature  ap- 
proved March  11,  1903  (Sess.  Laws  1903,  p. 
244;  section  7881,  Comp.  Laws  1909).  The 
proposed  bridge  is  to  be  constructed  at  a 
point  on  the  Cimarron  river  where  said  riv- 
er forms  the  boundary  line  between  Mound 
and  Union  townships,  in  Payne  county. 
These  two  townships  have  agreed  with  the 
county  to  pay  each  one-third  of  one-fourth 


of  the  cost  of  construction  of  said  bridge, 
and  the  town  of  Cushlng,  an  Incorporated 
town  In  one  of  said  townships,  has  agreed  to 
pay  one-third  of  one-fourth  of  such  cost,  and 
the  county  is  to  pay  the  remaining  three- 
fourttis.  There  has  never  been  any  agree- 
ment of  the  board  of  ^trustees  of  the  adjoin- 
ing townships  to  pay  equally  one-fourth  of 
the  expense  of  the  construction  of  said 
bridge;  and  plaintltTs  second  proposition  Is 
that,  because  of  this  fact,  and  by  reason  of 
section  6  of  an  act  of  the  Legislature  ap- 
proved March  11,  1903  (Sess.  Laws  1903,  p. 
246),  as  amended  by  section  3  of  an  act  of 
the  Legislature  approved  March  10,  1905 
(Sess.  Laws  1005,  p.  354;  section  7885,  Comp. 
Laws  1909),  the  board  of  county  commis- 
sioners is  without  authority  to  contract  for 
the  construction  of  the  bridge.  The  act  of 
the  Legislature  approved  March  11,  1903, 
entitled  "An  act  authorizing  the  construction 
of  bridges"  (Sess.  I<aws  1903,  p.  244),  pro- 
vides for  the  construction  and  repairing  of 
bridges  across  streams  in  the  state  where 
such  bridges  exceed  the  length  of  200  feet 
between  the  banks  of  the  stream  on  whldi 
any  bridge  is  constructed.  Section  2  of  that 
act,  which  applies  to  the  first  proposition 
presented  by  plaintiff  in  error,  reads  as  fol- 
lows: "Said  bridges  shall  be  located  at  any 
point  on  said  rivor  or  rivers,  provided  no 
bridge  shall  be  built  on  any  such  river  un- 
der the  terms  of  this  act  nearer  than  six 
miles  to  any  other  bridge  located  and  built: 
Provided  further,  that  more  than  one  bridge 
may  be  built  within  one  mile  of  an  incorpo- 
rated town  or  city." 

It  is  admitted  that  there  is  no  Incorporat- 
ed town  or  city  within  one  mile  of  the  loca- 
tion of  the  proposed  bridge;  and  it  is  also 
admitted  that  upon  a  straight  line,  or  by 
the  course  of  the  stream,  it  is  less  than  six 
miles  to  another  bridge  upon  said  stream, 
but  that  by  the  usual  traveled  public  road 
it  is  more  than  six  miles  to  said  bridge;  and 
the  board  of  county  commissionera,  constra- 
ing  the  statute  to  mean  six  miles  by  the  pub- 
lic highway,  determined  that  it  had  authori- 
ty to  contract  for  the  construction  of  the 
bridge.  This  construction  of  the  statute  by 
the  board  of  county  commissioners,  we  think, 
was  incorrect  A  somewhat  similar  question 
was  considered  in  City  of  Blackwell  ▼.  City 
of  Newkirk,  121  Pac.  260,  not  yet  officially 
reported,  where  it  is  said:  "From  an  ex- 
amination of  the  authorities  we  have  l>een 
able  to  make,  they  appear  to  be  practically 
in  accord  that,  where  distance  is  to  l>e  deter- 
mined, it  must  be  by  a  straight  line,  unless 
there  is  something  In  the  nature  of  the  case, 
or  In  the  context  of  the  act  or  instrument, 
indicating  an  Intention  to  follow  a  different 
method." 

The  evident  purpose  of  authorizing  bridg- 
es to  be  constructed  not  within  six  miles  of 
each  other,  and  prohibiting  them  from  being 
constructed  nearer  than  six  miles  to  another 
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bridge,  is  to  provide  for  the  construction  of 
bridges  at  points  upon  any  stream  conven- 
ient to  the   traveling   public  coming  from 
every  direction  to  cross  sucti  stream;    and 
at  tbe  same  time  to  deny  to  the  municipal 
autliorlties  and  to  tlie  boajrd  of  county  com- 
missioners tbe  power  to  burden  tbe  taxpay- 
ers by  constructing  too  many  bridges,  or  by 
constructing  tbem  nearer  to  each  otber  tban 
the    reasonable    necessity    demands.      It    is 
urged  by  defendants  In  error  that  because  a 
bridge  constitutes  a  part  of  the  road  that  the 
act   should    be   construed   as   requiring   tbe 
measurement  to  be  made  by  the  road  leading 
from  one  bridge  to  the  other.    In  providing 
for  the  location  of  these  bridges  and  tbe 
distance  between  them,-  the  convenience  of 
tbe  traveling  public  residing  upon  the  high- 
way leading  from  one  bridge  to  another  was 
not  in  the  minds  of  the  Legislature;  for,  as 
a  rule,  the  travel  direct  from  one  bridge  to 
the  next  nearest  bridge  is  of  no  great  conse- 
quence, and  rarely  would  there  be  a  public 
highway  leading  direct  from  one  bridge  to 
tbe  next  nearest;  for,  in  most  instances,  the 
greater   part   of  the   public   travel   will   be 
across  the  river,  rather  than  up  and  down 
Its  course.     Measuring  the  distance  between 
the  bridges  upon  a  straight  line  will  result 
in  a  uniform  system;   one  that  will  enable 
counties  and  municipalities  therein  to  con- 
struct bridges  to  meet  the  reasonable  wants 
of  tbe  traveling  public,  and  at  the  same  time 
protect   against  extravagance   and   the  im- 
prudent location  of  bridges  in  close  proximi- 
ty; for,  if  the  distance  is  to  be  measured  by 
the  public  road,  It  could  and  probably  would 
not  Infrequently  happen,  on  account  of  there 
being  no  public  road  upon  a  direct  line,  or 
upon  an  approximately  direct  line  from  the 
location  of  one  bridge  to  the  other,  that  the 
distance  by  traveled  road  would  be  greater 
tlian  the  limit  fixed  by  the  statute,  and  at 
the  same  time  tbe  bridges  would  be  a  very 
short  distance  apart.     The  same  would  re- 
sult if  the  distance  is  to  be  measured  by  the 
course  of  tbe  stream,  where  the  stream  is 
irregular  and  runs  in  curves.     Two  points 
upon  a  river  more  than  six  miles  apart  by 
public  road  to-day  may  be  to-morrow,  be- 
cause of  the  opening  of  new  roads,  less  than 
six  miles  apart.    A  bridge  when  begun  may 
be  without  tbe  limitations  of  the  statute,  but 
be  within  them  when  completed.    There  is 
nothing  in  the  act  to  indicate  that  a  differ- 
ent measurement  than  a  straight  line  meas- 
urement  of   the  distance   is   contemplated; 
and,  if  a  measurement  by  the  public  high- 
way is  adopted,  it  will  render  It  possible,  in 
many  Instances,  for  the  municipal  authori- 
ties to  defeat  the  very  purpose  of  the  limi- 
tation upon  their  power  to  construct  these 
bridges,   for  the  distance  between  any  two 
points  upon  a  stream  can  be  made  to  vary 
by  clianging  the  highways;   and,  without  re- 
viewing   the   authorities    cited    In    City    of 
Blackwell    v.   City   of   Newkirk,   supra,    but 
referring    to   our   discussion   of   a   similar 


question  in  that  case,  and  to  the  cases  cited 
in  'that  case,  we  hold  that  the  statute  here 
involved  contemplates  the  measurement  of 
the  distance  upon  a  straight  line. 

By  act  of  the  Legislature  approved  Web- 
ruary  17,  1911  (Sess.  Laws  1911,  p.  41),  sec- 
tion 2  of  the  act  of  1903,  supra,  prohibiting 
the  building  of  a  bridge  within  six  miles  of 
another  bridge  upon  the  same  stream,  was 
repealed;  but  this  repealing  act  was  enact- 
ed several  months  after  the  order  complain- 
ed of  herein  was  rendered  in  the  court  be- 
low, and  after  this  appeal  had  been  per- 
fected. By  reason  of  section  54,  art  5,  of 
the  Constitution,  this  repealing  act  therefore 
does  not  affect  this  proceeding. 

It  Is  also  urged  that  the  distance  from 
the  location  of  the  proposed  bridge  to  tbe 
nearest  bridge  is  a  question  of  fact  which 
tbe  board  of  county  commissioners  was  em- 
powered to  determine;  and  that  their  de- 
termination cannot  be  reviewed  in  this  pro- 
ceeding. But,  if  any  mistake  was  made. by 
the  board  of  county  commissioners,  it  is  not 
a  mistake  of  fact,  but  a  mistake  in  the  con- 
struction of  the  statute  defining  its  powers. 
The  controversy  revolves  around  what  meth- 
od of  measuring  the  distance  is  contemplat- 
ed and  authorized  by  the  statute.  After  the 
method  of  measurement  is  determined,  there 
is  no  controversy  about  whether  the  con- 
struction of  the  proposed  bridge  Is  without 
or  within  the  power  of  the  board,  except 
as  that  power  is  affected  by  the  second  prop- 
osition to  be  considered  later.  A  board  of 
county  commissioners  cannot  misconstrue  a 
statute  as  granting  to  it  a  power  not  grant- 
ed, and  thereby  foreclose  the  court  from  re- 
straining It  within  the  Jurisdiction  confer- 
red upon  It,  when  the  application  Is  made 
therefor  by  an  injured  party. 

[2]  The  statutory  provisions  bearing  up- 
on the  second  proposition  are  to  be  found 
in  the  act  of  the  Legislature  of  1903,  as 
amended  by  the  act  of  1905,  both  of  which 
acts  have  been  referred  to  above.  Section 
4  of  the  act  of  1903  authorizes  tbe  board  of 
trustees  of  any  organized  township,  with  the 
consent  of  the  board  of  county  commission- 
ers, to  order  the  construction  of  bridges  ex- 
ceeding 200  feet  in  length  across  streams 
passing  through  such  township,  and  author- 
izes tbe  board  of  trustees  to  pay  for  tbe  con- 
struction of  any  such  bridge  by  drawing 
warrants  on  tbe  road  and  bridge  fund  levied 
on  all  property  in  the  township,  or  specially 
levied  for  the  purpose  of  constructing  said 
bridge.  The  same  section  also  makes  it  the 
duty  of  the  township  board,-  when  ordering 
tbe  construction  of  any  such  bridge,  to  make, 
at  the  time  it  levies  taxes  in  said  townships, 
a  special  levy  to  pay  for  such  bridge,  which 
stiall  be  in  addition  to  the  other  taxes  in  tbe 
township,  and  which  shall  not  exceed  five 
mills  on  the  dollar  per  year.  By  section  S 
the  township  trustees  are  required,  when  they 
have  determined  that  the  construction  of' 
any  bridge  Is  necessary,  and  they  have  per- 
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formed  the  acts  provided  by  tbe  statute,  to 
certify  sach  fact  to  the  board  of  trustees' of 
any  Incorporated  town  or  city  In  the  town- 
ship directly  interested  In  the  construction 
of  said  bridge;  and  It  Is  made  the  duty  of 
the  board  of  trustees  of  said  city  or  town 
thereupon  to  make  a  special  levy  to  pay  for 
said  bridge,  which  shall  be  in  addition  to 
all  other  taxes  in  such  incorporated  town  or 
dty,  and  which  shall  not  exceed  five  mills 
per  year,  and  also  makes  it  tbe  duty  of  the 
township  board  to  certify  its  acts  to  the 
board  of  county  commissioners;  whereui>- 
on  the  board  of  county  commissioners,  if 
It  deems  the  bridge  necessary  and  approves 
its  construction,  shall  proceed  to  offer  for 
bids  and  let  the  contract  for  its  construc- 
tion, two-thirds  of  the  cost  of  the  bridge 
to  be  paid  by  the  organized  townships,  and 
one-third  to  be  paid  by  the  county.  The 
bridge  must  be  buUt  under  the  supervision  of 
the  county  commissioners,  and  it  is  to  be  and 
remain  the  property  of  the  county.  This 
section  of  the  act  was  amended  by  tbe  act  of 
1905 ;  but  it  is  not  necessary  to  notice  the 
changes  effected  by  the  amendatory  act 
Section  6  of  tbe  act  of  1903  reads  as  follows: 
"When  any  stream  requiring  a  bridge  of 
over  two  hundred  feet  or  more  In  length  as 
contemplated  in  this  act  Is  the  boundary  line 
between  two  townships  in  the  same  county, 
then  it  shall  be  necessary  for  the  board  of 
township  trustees  of  each  township  bordering 
on  said  stream  to  Join  In  the  construction  of 
said  bridge  as  herein  provided,  and  to  bear 
equally  the  two-thirds  of  the  expense  of  con- 
struction of  said  bridge  as  herein  provided, 
and  to  pay  for  the  same  as  herein  provided, 
the  remaining  one-third  to  be  paid  by  the 
county  and  said  bridge  to  be  constructed  by 
the  board  of  county  commissioners  if  said 
board  finds  the  bridge  necessary  and  ap- 
proves Its  construction,  and  to  remain  the 
property  of  tbe  county  as  provided  in  this 
act" 

This  section  was  amended  by  section  3  of 
the  act  of  1905  (Sess.  Laws  1905,  p.  354) ;  but 
the  only  change  made  by  tbe  amendatory  act 
1b  In  the  portion  of  the  cost  of  the  bridge 
that  shall  be  paid  by  the  county,  and  the 
portion  that  shall  be  paid  by  the  adjoining 
townships.  Neither  the  act  of  19(^  nor  the 
amendatory  act  of  1905  contains  any  special 
procedure  to  be  followed  by  the  board  of 
township  trustees  In  ordering  the  construc- 
tion of  bridges  authorized  by  section  6  of  the 
act  of  1903,  as  amended  by  section  3  of  the 
act  of  1905;  but  by  the  provisions  of  said 
section  6,  as  amended,  to  the  effect  that  in 
order  for  such  bridge  to  be  constructed,  "it 
shall  be  necessary  for  the  board  of  township 
trustees  of  each  township  bordering  on  said 
stream  to  join  In  the  construction  of  said 
bridge  at  herein  provided,  and  to  bear  equal- 
ly one-fourth  expense  of  such  construction 
of  said  bridge  a»  herein  provided,  and  to  pay 
for  the  same  M  herein  provided  •  *  *" 
(italics  ours),  It  was  Intended  to  provide  that 


the  townships,  for  the  purpose  of  construct- 
ing any  bridge  under  this  section,  should  fol- 
low the  same  procedure  as  is  prescribed  for 
the  construction  of  a  bridge  by  an  organized 
township  under  section  3,  where  the  bridge 
is  to  be  constructed  across  a  stream  withiu 
a  township.  That  procedure  requires  that, 
before  the  board  of  coimty  commissioners 
can  act  and  order  the  construction  of  a 
bridge;  the  board  of  trustees  of  the  organiz- 
ed townships  must  agree  and  offer  to  pay 
equally  one-fourth  of  the  cost  of  construction 
of  said  bridge,  and  in  paying  same  shall  is- 
sue their  warrants  therefor,  to  draw  6  per 
cent  interest  from  the  date  of  their  issue; 
that  when  ordering  the  construction  of  the 
bridge  they  shall,  at  tbe  time  of  levying  tax- 
es in  the  townships,  make  a  special  levy  to 
pay  for  said  bridge.  These  acts  shall  be  cer- 
tified by  the  township  trustees  of  the  town- 
Ships  to  any  incorporated  city  or  town  in  the 
townships  directly  interested,  who  likewise 
shall  make  a  special  levy;  and  all  these 
acts  of  the  boards  of  trustees  of  the  two 
townships  must  be  certified  by  said  boards 
to  the  county  commissioners,  who  will  then 
be  authorized  to  act  What  portion  of  the 
expense  of  construction  of  these  bridges  the 
Incorporated  towns  and  cities  in  the  border- 
ing township  are  required  to  aid  the  town- 
ships with  and  to  bear  is  not  here  necessary 
to  determine. 

It  is  apparent  from  the  statute  that  the 
county  deals  only  with  the  townships.  There 
is  no  provision  for  Incorporated  towns  and 
cities  to  certify  anything  to  the  board  of 
county  commissioners.  It,  is  tbe  townships 
that  must  order  the  construction  of  the 
bridge  and  agree  to  pay  tbe  portion  requir- 
ed by  the  statute,  and  to  provide  for  pay- 
ment thereof.  There  is  no  provision  in  tbe 
statute  that  authorizes  any  agreement  be- 
tween the  county  and  any  Incorporated  town 
or  city  for  tbe  payment  of  any  portion  of 
this  cost  It  is  the  board  of  trustees  of  the 
Incorporated  townships  that  deals  with  in- 
corporated cities  and  towns,  and  they  are 
authorized  to  deal  only  with  the  board  of 
county  commissioners.  In  the  instant  case 
no  offer  has  been  made  by  the  boards  of 
trustees  of  the  two  townships  to  pay  that 
part  of  the  cost  of  constructing  the  bridge 
the  statute  requires;  nor  has  it  been  cer- 
tified to  the  board  of  county  commissioners 
that  all  the  acts  required  by  the  statute  of 
the  township  boards  have  been  performed. 
In  lieu  thereof.  It  is  sought  to  have  the 
bridge  constructed  upon  the  offer  of  each 
of  the  two  townships  to  pay  less  than  the 
part  required  by  the  statute  to  be  paid  by 
them,  because  an  incorporated  town  offers, 
also,  to  pay  a  part 

"It  is  a  settled  rule  that  the  grant  of  pow- 
ers to  boards  of  county  commissioners  must 
be  strictly  construed,  because  when  acting 
under  special  authority  they  must  act  strict- 
ly on  the  conditions  under  which  tbe  author- 
ity is  given;    that  they  can  exercise  only 
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such  powers  as  are  specifically  granted,  or 
gs  are  Incidentally  necessary  for  the  purpose 
of  carrying  into  effect  such  powers;  and, 
where  the  law  prescribes  the  mode  which 
they  must  pursue  in  the  exercise  of  such 
powers,  it,  as  a  rule,  excludes  all  other 
modes  of  procedure."  Allen  et  al,  v.  Board 
of  County  Commissioners  of  Pittsburg  Coun- 
ty, 28  Okl.  773,  116  Pac.  175. 

At  the  same  term  of  the  Legislature  at 
which  the  act  of  1903,  heretofore  construed, 
was  enacted,  and  Just  six  days  thereafter, 
there  was  enacted  and  approved  an  act  of 
the  Legislature  entitled  "An  act  relating  to 
roads  and  bridges,  etc."  Chapter  29,  Sess. 
Laws  1903,  p.  236.  Section  3  of  that  act 
reads  as  follows:  "The  board  of  county 
commissioners  In  each  county  shall  have 
sole  control  of  all  bridges  more  than  twenty 
feet  long,  and  shall  contract  for  the  erec- 
tion and  maintenance  of  the  same  as  here- 
inafter provided.  The  board  of  county  com- 
missioners may  in  their  discretion  enter  into 
an  agreement  with  any  township  board  with- 
in said  county  whereby  money  may  be  ap- 
propriated from  the  county  road  and  bridge 
fund  for  the  purpose  of  constructing  or  im- 
proving any  road  or  bridge  in  said  township, 
or  on  any  boundary  line  of  said  township. 
Any  incorporated  city  or  town  may  appro- 
priate funds  to  aid  the  township  or  county 
In  the  construction  or  Improvement  of  any 
road  or  bridge  in  such  county." 

There  is  nothing,  however,  in  this  section 
that  conflicts  with  the  provisions  of  the  act 
of  the  same  Legislature,  heretofore  con- 
strued, and  as  amended  by  the  act  of  1905. 
The  foregoing  section  of  the  statute  confers 
upon  the  board  of  county  commissioners  of 
each  county  sole  control  of  all  bridges  more 
than  20  feet  long,  and  power  to  contract  for 
the  erection  and  maintenance  thereof.  The 
act  of  March  11,  1903,  as  originally  enact- 
ed, or  as  amended,  does  not  take  away  from 
the  board  of  county  commissioners  control 
of  any  bridge  whatever,  nor  deny  it  the 
right  to  contract  for  the  erection  thereof, 
nor  release  it  from  the  maintenance  of  same. 
Said  act  attempts  only  to  prescribe  the  pro- 
cedure by-  which  certain  bridges  may  be  con- 
structed; and  section  3  thereof.  Just  quoted 
above,  does  not  authorize  the  board  of  coun- 
ty commissioners  to  make  any  contract  with 
any  incorporated  city  or  town  for  the  con- 
struction of  any  bridge.  The  sole  power 
conferred  upon  it,  relative  to  the  construc- 
tion of  bridges  Jointly  with  any  other  au- 
thority, is  that  the  commissioners  "may  in 
their  discretion  enter  into  an  agreement  with 
any  township  board  within  said  county. 
•  •  •  "  Incorporated  cities  and  towns  are 
authorized  to  aid  any  township  of  a  county 
in  the  construction  of  any  bridge  or  road 
by  appropriating  funds  for  that  purpose; 
that  is.  In  order  to  Induce  the  county  to  con- 
atruct  or  repair  bridges  or  roads,  or  to  in- 


duce a  township  to  do  so  (either  alone  or 
upon  agreement  between  the  board  of  coun- 
ty commissioners  and  a  township  board),  an 
incorporated  city  or  town  may  donate  to  the 
coimty  or  township  any  fund  to  aid  in  its 
bearing  its  portion  of  the  expense  of  such 
improvement.  But  the  agreement  for  the 
construction  of  a  bridge,  either  in  a  town- 
ship, or  on  any  boundary  line  thereof,  must 
be  between  the  board  of  county  commission- 
ers and  the  township. 

[3]  Defendants  urge  that  plaintifTs  action 
for  an  injunction  will  not  He,  because  he 
has  a  speedy  and  adequate  remedy  at  law 
by  an  appeal  from  the  action  of  the  board 
of  county  commissioners  to  the  district  court. 
In  support  of  their  contention  that  plaintiff 
has  such  right  of  appeal,  defendants  cite 
and  rely  upon  section  1690,  Comp.  Laws 
1909,  as  construed  in  Smith  et  at  t.  Board 
of  County  Commissioners  of  Rogers  County, 
26  Okl.  819,  110  Pac.  669.  The  decision  in 
the  last-mentioned  case  was  made  by  this 
court  without  considering,  and  without  hav- 
ing our  attention  called  to,  Cummings  v. 
Bd.  of  County  Conmilssloners  of  Noble  Coun- 
ty, 13  Okl.  21,  73  Pac.  288,  with  which  it 
seems  to  be  In  some  respects  in  conflict; 
but,  if  we  assume  in  the  present  case  that 
plaintiff  has  the  right  of  appeal,  still  he  may 
maintain  this  action.  The  board  of  county 
commissioners,  for  the  reasons  already  stat- 
ed, in  contracting  for  the  construction  of  the 
bridge,  has  acted  without  authority,  and  Its 
act  in  attempting  to  carry  out  this  contract, 
and  to  levy  a  tax  for  that  purpose  upon  the 
taxpayers  of  the  county,  is  illegal  and  void ; 
and  it  may  be  restrained  fronj  carrying  out 
this  void  contract  by  an  Injunction,  without 
resort  to  the  remedy  of  appeal.  Harney  t. 
Indianapolis,  CrawfordsviUe  &  DanvUle  R. 
R.  Co.  et  al.,  32  Ind.  244;  Fremont  County 
V.  Brandon,  6  Idaho,  482,  56  Pac.  264 ;  Dun- 
bar V.  Bd.  Com'rs  of  Canyon  County,  5 
Idaho,  407,  49  Pac.  409;  Fones  Bros.  Hdw. 
Co.  V.  Erb  et  al.,  54  Ark.  645,  17  S.  W.  7,  18 
L.  R.  A.  353.  And  plaintiff,  being  a  resi- 
dent taxpayer,  may  invoke  the  aid  of  a 
court  of  equity  to  prevent  the  illegal  crea- 
tion of  the  debt  for  the  construction  of  the 
bridge,  and  of  the  Illegal  disposition  of  the 
money  in  the  payment  of  such  debt.  Han- 
nan  T.  Bd.  of  Education  of  City  of  Lawton 
et  al.,  25  Okl.  372,  107  Pac.  646,  30  L.  R.  A. 
(N.  S.)  214 ;  City  of  El  Reno  et  al.  v.  Cleve- 
land-Trinidad Paving  Co.,  25  Okl.  648,  107 
Pac.  163,  27  L.  R.  A.  (N.  S.)  650 ;  Bowles  v. 
Neely  et  al.,  28  Okl.  556,  115  Pac.  344. 

It  follows  that  the  Judgment  of  the  trial 
court  must  be  reversed  and  the  cause  re- 
manded, with  instructions  to  proceed  in  ac- 
cordance with  the  views  expressed  in  this 
opinion. 

TURNER,  C.  X,  and  WILLIAMS,  BA-NDi 
and  DUNN,  JJ.,  concur. 
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HENDBESON-STURGES  PIANO  CO.  v. 

SMITH,  Sheriff. 

(Supreme  Court  of  Oklahoma.    July  23,  1912.) 

(Syllabus  hv  the  Court.) 

Sheriffs  and  Constables  (§  125*)— Liabil- 
ity—Amebcement. 

Section  5997,  Comp.  Laws  1909,  which 
provides  for  the  amercement  of  sheriffs,  is  im- 
perative in  its  terms,  and  grants  no  discretion 
to  the  court.  When  a  sheriff  fails  to  make  re- 
turn of  a  writ  of  execution  as  required  by  stat- 
ute, it  is  the  duty  of  the  court  to  amerce  him, 
whether  his  omission  results  from  willful  wrong 
or  mere  neglect,  and  whether  such  omission 
has  resulted  in  actual  injury  or  not. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  |§  237-253,  330-337; 
Dec.  Dig.  I  125.*] 

Error  from  District  Court,  Pontotoc  Coiin- 
ty;    A.  T.  West,  Judge. 

Motion  by  the  Uenderson-Sturges  Piano 
Company  to  amerce  T.  J.  Smith,  Sheriff  of 
Pontotoc  County,  for  failure  to  make  due  re- 
turn of  an  execution.  From  an  order  deny- 
ing the  motion,  the  piano  company  brings  er- 
tor.    Reversed,  with  directions. 

Thomas  P.  Holt,  of  Ada,  for  plaintiff  In 
error. 

HAYES,  J.  On  the  24th  day  of  June, 
1909,  plaintiff  In  error  obtained  a  judgment 
in  the  district  court  of  Pontotoc  county,  in 
an  action  then  pending  in  said  court,  enti- 
tled "Henderson-Sturges  Piano  Company  v. 
L.  W.  Simpson  and  J.  W.  Bolen."  A  motion 
to  vacate  said  judgment  was  thereafter  filed 
toy  defendants,  which  was  overruled  by  the 
court.  In  the  Interim  an  execution  had  been 
issued,  directed  to  defendant  in  error  as 
sheriff  of  said  county,  which  execution  was 
returned,  "Nothing  done."  On  November  18, 
1909,  an  alias  execution  was  Issued,  directed 
to  defendant  in  error,  commanding  him  to 
take  such  goods  and  chattels  of  the  said 
debtors  necessary  to  pay  the  sum  specified 
in  said  judgment  and  6  per  cent,  interest 
from  the  date  of  the  rendition  of  the  judg- 
ment, and  further  commanding  defendant  in 
error  to  make  due  return  of  said  writ  into 
court  within  60  days,  as  required  by  law. 
Defendant  in  error  failed  to  execute  said 
writ  and  return  same  into  court  within  said 
60  days  from  date  thereof.  Fifty-eight  days 
after  the  return  day  of  said  writ,  the  same 
was  returned  into  court;  but  prior  there- 
to, on  the  3d  day  of  March,  1910,  plaintiff  in 
error  began  this  action  In  the  court  below 
by  filing  his  motion  to  amerce  defendant  in 
error  for  the  amount  of  said  judgment,  with 
10  per  cent,  additional  for  failure  to  make 
due  return  of  said  execution  within  60  days, 
as  required  by  statute.  Notice  of  this  mo- 
tion, as  required  by  statute,  was  served  up- 
on defendant  in  error.  Defendant  filed  no 
answer;  and,  so  far  as  the  record  discloses, 
made  no  defense  to  the  proceeding.  There- 
after, on  the  26th  day  of  March,  1910,  the 


court  overruled  said  motion  to  amerce,  and 
rendered  judgment  in  favor  of  defendant  in 
error.  It  is  from  the  action  of  the  court  in 
overruling  said  motion  of  amercement  tbat 
this  appeal  is  prosecuted. 

Section  5994,  Comp.  Laws  1909,  makes  it 
the  duty  of  the  sheriff  or  other  ofllcer  to 
whom  a  writ  of  execution  has  been  issued 
to  return  such  writ  into  court  within  60 
days  from  the  date  of  the  issuance  of  same. 

Section  5997,  Id.,  provides  in  part  as  fol- 
lows: "If  any  sheriff  or  other  officer  •  •  • 
shall  neglect  to  return  any  writ  of  execu- 
tion to  the  proper  court  on  or  before  the  re- 
turn day  thereof,  *  •  •  such  sheriff  or 
other  officer  shall  on  motion  in  court  and 
two  days'  notice  thereof,  in  writing,  be 
amerced  in  the  amount  of  said  debt,  damag- 
es, and  costs,  with  ten  per  cent  thereon  to 
and  for  the  use  of  said  plaintiff  or  defend- 
ant, as  the  case  may  be." 

The  foregoing  statutes  were  adopted  from 
the  state  of  Kansas  into  this  jurisdiction. 
In  Bond  v.  Weber,  17  Kan.  410,  they  were 
construed  by  the  Supreme  Court  of  that  state 
as  follows:  "If  we  give  to  this  language  [re- 
ferring to  the  language  of  the  above  statute] 
its  ordinary  meaning,  there  can  be  but  one 
conclusion.  It  is  not  that  he  may  be  amerc- 
ed, but  that  he  shall  be.  The  duty  of  re- 
turning the  execution  within  60  days  is  ex- 
pressly cast  upon  him ;  and  a  failure  to  per- 
form that  duty  as  expressly  subjects  him  to 
amercement.  The  terms  of  the  statute  im- 
ply no  discretion.  The  command  is  positive 
and  peremptory.  The  amercement  is  not  in 
compensation,  and  to  be  measured  by  the 
extent  of  the  Injury,  but  a  penalty  for  neg- 
lect of  duty,  and  of  definite  and  fixed 
amount."  See,  also,  Smith  v.  Martin,  20  Kan. 
572. 

The  sheriff,  by  failure  to  return  said  exe- 
cution within  the  time  required  by  law, 
brought  himself  clearly  within  the  terms  of 
the  statute,  and  subjected  himself  to  be 
amerced  therefor.  Duncan  v.  Drakely,  10 
Ohio,  46;   Moore  v.  McClief,  16  Ohio  St  50. 

No  brief  has  been  filed  in  this  court  by 
defendant  In  error ;  and  under  numerous  de- 
cisions of  this  court,  among  which  are  the 
following:  S.  F.  Sharpleigh  Hdw.  Co.  v. 
Pritchard,  25  Okl.  808,  108  Pac.  360;  School 
District  No.  39,  Pottawatomie  County  v. 
Shelton,  26  Okl.  229,  109  Pac.  67,  138  Am. 
St  Rep.  962;  Butler  v.  Stinson,  108  Pac. 
1103 ;  Butler  v.  McSpadden,  25  Okl.  465,  107 
Pac.  170;  Ellis  v.  Outer,  25  Okl.  469,  106 
Pac.  957 — the  court  Is  not  required  to  search 
the  record  to  see  if  there  Is  any  theory  upon 
which  the  judgment  of  the  trial  court  can  be 
sustained;  but,  since  the  statute  here  in- 
volved is  of  a  penal  character,  and  great 
strictness  is  required  of  one  who  seeks  to 
avail  himself  of  the  remedy  it  affords,  we 
have  carefully  examined  the  record  to  ascer- 
tain If  It  presents  any  theory  upon   which 
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the  judgment  can  be  sustained,  but  have  been 
unable  to  find  any. 

Tbe  judgment  of  tbe  trial  court  Is  revers- 
ed, with  direction  to  proceed  In  accordance 
vplth  tbls  opLaion. 

TtTRNER,  0.  J.,  and  WILLIAMS  and 
KANE,  JJ,,  concur.  DUNN,  J^  not  partici- 
pating. 

(34  OU.  SOS) 

ESTEK  T.  ESTEE. 
(Supreme  Court  of  Oklahoma.    July  18,  1012.) 

(Bymhvt  by  the  Oowrt.) 
X  Appeal  and  "  Ebkob  (|  lOlO*)— Rbtibw— 
Qdestionb  of  Fact. 

Where  a  finding  is  reasonably  supported 
by  the  evidence,  it  will  not  be  reversed  on  ap- 
peal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  g|  3979-39S2;    Dec.  Dig.  8 

i.  DiVOBCB     (S    61*)  —  GboUNDS  —  CONDONA- 

noN. 

Where,  after  mistreatment  of  a  wife  has 
been  condoned  by  her,  the  husband  is  guilty  of 
similar  mistreatment,  the  condoned  offense  is 
revived. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  il  185-187;   Dec.  Dig.  §  51.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Dewey  County; 
6.  A.  Brown,  Judge. 

Action  by  Rebecca  J.  Estee  against  Wil- 
Uam  6.  Estee.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Adams  &  Smith,  of  Taloga,  for  plaintiff 
in  error.  Hlckok  &  Myers,  of  Taloga,  for 
defendant  in  error. 

ROSSER,  C.  This  is  a  suit  for  divorce 
brought  by  Rebecca  J.  Estee  against  Wil- 
liam O.  Estee  In  the  district  court  of  Dewey 
county.  Old.  Both  these  parties  bad  been 
married  t>efore,  and  were  middle-aged  or 
post,  with  children  by  former  marriages, 
some  of  whom  were  grown.  The  grounds 
for  divorce,  as  alleged  in  the  petition,  were 
that  tlie  defendant  bad  been  guilty  of  ex- 
treme cruelty,  by  striking,  beating,  and  chok- 
ing tbe  plaintiff,  upon  different  occasions. 
At  tbe  close  of  tbe  testimony,  the  court 
found  that  the  allegations  in  the  petition 
were  not  proven,  and  refused  to  grant  tbe 
divorce,  but  made  an  order  requiring  the  de- 
fendant to  pay  plaintiff  alimony  in  the  sum 
of  ^0  per  month,  and  $12.50  attorney's  fee. 
On  tbe  next  day  after  tbe  hearing,  the  plain- 
tiff asked  leave  to  amend  her  petition  so  as 
to  allege  tliat  the  defendant,  at  various  times 
wtiile  plaintiff  and  defendant  were  living  to- 
gether, falsely  accused  plaintiff  of  tbe  lar- 
ceny of  $C0  belonging  to  defendant,  thereby 
causing  her  great  humiliation  and  distress 
and  mental  pain  and  distress  of  mind.  Tbe 
court  permitted  the  amendment  to  l>e  made, 
and  thereupon  set  aside  tbe  decree  refusing 
the  divorce,  and  entered  a  decree  of  divorce 


in  favor  of  plaintiff,  and  rendered  judgment 
that  tbe  defendant  pay  plaintiff  tiie  sum  of 
$300  as   alimony. 

The  defendant  assigns  several  errors,  but 
only  argues  two:  First.  That  there  was 
not  sufficient  testimony  to  justify  the  finding 
that  the  defendant  had  accused  plaintiff  of 
stealing  the  money,  as  alleged  in  the  amend- 
ed petition.  Second.  Ttiat  tbe  plaintiff  con- 
doned whatever  misconduct  the  defendant 
bad  been  guilty  of  with  reference  to  the  ac- 
cusation concerning  the  money. 

[1]  Tbe  evidence  that  the  defendant  ac- 
cused plaintiff  of  stealing  the  money  is  not 
very  strong.  It  nowhere  appears  ttkat  he 
made  tbe  direct  accusation.  Tbe  evidence^ 
however,  is  capable  of  the  construction  that 
the  defendant  insinuated  that  plaintiff  bad 
stolen  the  money;  and  it  shows  clearly  that 
after  he  knew  the  plaintiff  considered  that 
bis  references  to  the  money  were  an  insinu- 
ation that  she  liad  stolen  the  money  he  con- 
tinued to  talk  about  it  up  until  tbeir  final 
separation.  The  trial  court  beard  the  par- 
ties testify,  and  the  rule  that  the  finding  of 
a  trial  court  Is  entitled  to  more  weight,  be- 
cause of  the  fact  that  be  has  had  an  oppor- 
tunity to  observe  the  witnesses,  is  particular- 
ly applicable  in  a  divorce  case.  A  man  of 
experience  can  readily  determine  from  the 
demeanor  of  the  parties  in  a  divorce  case, 
almost  without  regard  to  their  testimony, 
which  is  to  blame  for  the  trouble  between 
them.  The  evidence  is  reasonably  sufficient 
to  support  the  decree,  and  it  will  not  be  dis- 
turbed. 

[2]  The  evidence  shows  that  after  the 
trouble  had  first  arisen  between  the  parties, 
with  reference  to  the  money,  that  they  sep- 
arated, and  that  afterwards,  upon  the  solici- 
tation of  defendant,  plaintiff  went  back  to 
live  with  him.  This  was  a  condonation  of 
past  ill  treatment,  and,  if  the  defendant  had 
conducted  himself  pro&erly  toward  his  wife 
from  that  time  on,  she  could  not  have  been 
heard  to  allege,  as  a  ground  for  divorce,  any 
of  bis  previous  misconduct;  but  when  be 
again  made  the  Insinuations  complained  of, 
and  was  guilty  of  other  misconduct  and 
mistreatment,  he  revived  the  condoned  of- 
fense; and  the  court  did  not  err  in  bearing 
all  tbe  testimony  as  to  bis  mistreatment  of 
her  during  their  married  life.  W  Cyc.  641- 
643. 

The  judgment  should  be  affirmed. 

PER  CURIAM.     Adopted  in  wholes 


(33  OU.  317) 
ANDERSON  et  aL  y.  McMAHAN  et  aL 
(Supreme  Court  of  Oklahoma.    July  23,  1912.) 

(Evllahvt  ly  the  Court.) 

APPEAt  AND   ERROB    (i  430*)— TlME  FOR   TAK- 
ING PROrEEDINQS— SERVICE  OP  SUMMONS. 

A  petition  in    error  will   be  dismissed   on 
motion,  even  though  the  same  is  filed  in  tliia 
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coart  within  tlM  year  allowed  under  the  stat- 
nte,  where  no  waiver  of  isiuance  and  serrice 
of  summons  is  had,  and  no  'prscipe  for  game 
filed,  and  no  summons  is  issued  or  general  ap- 
pearance made  within  such  time. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f§  2173,  2174;  Dec.  Dig.  f 
430.*1 

Error  from  Jackson  County  Conrt;  B.  N. 
Woodson,  Judge. 

Action  between  Nell  P.  Anderson  and  oth- 
ers and  B.  W.  McMahan  and  others.  From 
the  judgment,  Anderson  and  others  bring  er- 
ror.   Writ  of  error  dismissed. 

B.  E.  Gore,  of  Altus,  for  plalntUFs  In  er- 
ror. P.  E.  Morrill  and  T.  M.  Robinson,  both 
of  Altus,  for  defendants  In  error. 

HATES,  J.  The  judgment  from  which 
this  proceeding  in  error  is  prosecuted  was 
rendered  by  the  trial  court  on  the  25tb  day 
of  February,  1911,  and  the  motion  for  a 
new  trial  was  orerniled  on  the  5th  day  of 
April,  1911.  The  petition  in  error  and  case- 
made  were  filed  in  this  court  on  the  3d  day 
of  April,  1912;  but  no  praecipe  for  summons 
In  error  was  filed,  no  summons  in  error  is- 
sued, and  no  entry  of  general  appearance 
of  defendants  In  error  was  made  before  the 
expiration  of  one  year  from  the  order  over- 
ruling the  motion  for  a  new  trial.  No  sum- 
mons in  error  has  ever  been  issued  or  served. 
On  the  8th  day  of  April,  1912,  there  was 
filed  in  this  court  a  waiver  of  issuance  and 
service  of  summons  in  error,  signed  by  de- 
fendants in  error.  Under  numerous  decisions 
by  this  court  that  a  petition  tn  error  will  be 
dismissed,  although  filed  within  the  year 
allowed  by  statute,  if  summons  is  not  is- 
sued or  waived,  or  a  praecipe  filed  therefor, 
or  general  appearance  made  by  the  defend- 
ant In  error  within  one  year,  this  proceed- 
ing in  error  must  be  dismissed  for  want  of 
Jurisdiction.  Hudson  v.  Lapsley  et  al.,  29 
OU.  681,  119  Pac.  125;  Manes  y.  Hoss,  28 
Okl.  488,  114  Pac.  698;  Coleman  v.  Eaton, 
26  Okl.  858,  110  Paa  672;  Watson  v.  Rein 
et  al..  26  OU.  47.  108  Pac.  397;  Court  of 
Honor  v.  Wallace  et  al.,  23  Old.  734, 102  Pac. 
111.  After  the  year  allowed  by  statute  for 
commencement  of  the  proceeding  in  error  in 
this  court  expires,  parties  cannot  by  agree- 
ment confer  jurisdiction  upon  the  court. 

The  motion  to  dismiss  is  sustained. 

TURNER,  0.  J.,  and  KANE  and  DUNN, 
JJ.,  concur.  WILLIAMS,  J.,  absent,  and  not 
participating. 

IM  Oki.  2M) 

SMITH,  WOGAN  &  CO.  t.  BICB, 
(Supreme  Court  of  Oklahoma.    July  1,  1912.) 

(SvtUiiui  &y  the  Court.) 

I.   CHATTBX    MOBTQAOES    (J     129*)— CONSTBUO- 
TION — LiKN. 

In  Oklahoma  a  chattel  mortgage  creates  a 
Uen  on  the  mortgaged  property  in  favor  of  the 


mortgagee,  and  does  not  convey  the  tide   to 
the  property. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  {  216;  Dec.  Dig.  |  129.* J 

2.  Chattel  Mortgages  (|  239*)— Tsndeb  or 
Payment— S  uffioienct. 

An  unconditional  tender  of  the  amount  of 
the  debt  secured  by  the  mortgage,  though  aft- 
er the  date  it  fell  due,  discbarges  the  mort- 
gage lien,  whether  the  tender  is  kept  good  and 
the  money  paid  into  court  or  not. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  |  502;  Dec.  Dig.  f  239.*) 

3.  CnATTEL  Mobtoaoes  (§  237*)— Tender  of 

PATHENT— SUFFICIBNCT. 

Where  the  mortgagor  offered  the  money 
in  payment  of  the  mortgage,  without  requiring 
the  mortgagee  to  do  anything  fexcept  take  it,  the 
tender  was  not  rendered  conditional  by  the 
statement  of  the  mortgagor  that  when  he  paid 
it  he  intended  to  sue  the  mortgagee  for  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  |S  601,  602;  Dec  Dig.  S 
237.*J 

4.  TbiAI,  (J  252*)  — INSTRT70IIOR8  — AfpUCA- 

bilitt  to  Evidekcb. 

It  is  not  error  to  refose  a  requested  in- 
struction to  the  effect  that,  if  the  mortgagor 
demanded  a  receipt,  the  tender  was  not  un- 
conditional, where  the  evidence  shows  that  the 
mortgagor  asked  for  bis  note  and  mortgage, 
bnt  did  not  make  their  delivery  to  him  a  con- 
dition of  the  payment,  and  the  undisputed  evi- 
dence is  that  the  mortgagee  refused  the  tender, 
because  the  mortgagor  threatened  to  sue  for 
damages  as  soon  as  he  had  paid  the  debt 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  H  696-612;   Dec.  Dig.  |'252.*]  ^ 

Commissioners' Opinion,  Department  No.  2. 
Error  from  Comanche  County  Court;  James 
H.  Wolverton,  Judge. 

Action  by  Smith,  Wogan  &  Co.  against  J. 
L.  Bice,  Judgment  for  defendant,  and  plaln- 
tur  brings  error.     Afilrmed. 

W.  B.  Earl,  of  Lawton,  for  plaintifF  in  error. 

ROSSEOl,  C.  This  was  a  replevin  action 
by  Smith,  Wogan  Sc  Co.  against  J.  L.  Bice, 
brought  originally  in  the  justice  of  the  peace 
court  of  the  city  of  Lawton,  to  take  posses- 
sion of  certain  personal  property  by  virtue  of 
a  chattel  mortgage  executed  by  the  defend- 
ant The  case  was  appealed  to  the  county 
court,  and  judgment  was  there  rendered  for 
defendant  This  appeal  was  taken  from  that 
judgment 

The  execution  of  the  mortgage,  by  virtue 
of  which  plalntifC  claims  possession,  was 
admitted;  and  it  was  also  admitted  that  the 
note  had  not  been  paid.  The  defense  was 
that  the  defendant,  prior  to  the  bringing  of 
the  suit,  tendered  plaintiff  the  amount  due 
on  the  note  the  mortgage  was  given  to  se- 
cure. The  Jury  found  there  had  been  a 
tender. 

The  evidence,  as  it  appears  In  the  case- 
made,  shows  that,  prior  to  the  bringing  of 
the  suit,  defendant  tendered  plaintiff  the 
amount  due  on  the  note.  The  defendant 
had  been  arrested  on  complaint  of  plalntilTs 
managing  ofllcer  upon  a  charge  of  dispostog 
of  mortgaged  property;  and  Mr.  Wogan,  who 
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represented  the  plaintiff  In  the  mattw,  tes- 
tified that  defendant  told  him  at  the  time 
of  the  tender  that  when  he  paid  him  he  In- 
tended to  prosecute  plaintiff  for  false  im- 
IHlaomnent  Mr.  Wogan  then  refused  to 
take  the  money,  and  thereafter  i^aintiff 
brought  this  suit.  Defendant  denied-  mak- 
ing any'  threat  whatever  at  the  time  of  mak- 
ing the  tender.  After  the  tender  was  re- 
fused, defendant  returned  the  money  which 
he  had  tendered  to  the  person  from  wlhom 
be  bad  borrowed  it,  and  did  not  keep  the 
tender  good  by  paying  It  Into  court 

[1,2]  Plaintiff  contends  that  the  tender 
was  not  sufficient  to  discharge  the  lien' of 
the  mortgage,  because  it  was  not  kept  good 
by  paying  or  offering  to  pay  the  money  Into 
court.  It  seems  to  be  the  general  rule  In 
those  states  where  a  chattel  mortgage  rests 
title  to  the  mortgaged  chattel  in  the  mort- 
gagee that.  In  order  to  avail,  the  tender 
mast  be  kept  good.  The  rule  is  otherwise 
as  to  liens.  It  Is  the  rule  that  an  unquali- 
fied and  unconditional  tender  discharges  a 
lien,  whether  the  tender  Is  kept  good  or  not 
38  Cyc.  163;  Hunt  on  Tender,  {  378,  and  fol- 
loirlng. 

The  reason  for  this  rule  Is  well  stated  by 
Jndge  Caldwell,  in  the  case  of  Mitchell  t. 
Roberts  (C.  C.)  17  Fed.  7T6:  "In  the  case 
at  bar,  the  question  Is  whether  a  tender  of 
the  debt,  after  Its  maturity,  extinguishes 
the  lien  on  personal  property  pledged  to  se- 
cure its  payment  Upon  this  question  there 
is  no  conflict  in  the  authorities.  The  rule 
is  settled  that  a  tender  of  the  debt  for 
which  the  property  is  pledged  as  security, 
extinguishes  the  lien,  and  the  pledgor  may 
recover  the  pledge,  or  Its  value,  In  any  prop- 
er form  of  action,  without  keeping  the 
tender  good  or  bringing  the  money  Into  court 
because,  like  a  tender  of  the  mortgage  debt 
on  the  law  day,  the  tender  having  once  op- 
erated to  discharge  the  lien,  it  is  gone  for- 
ever. This  rale  accords  with  justice  and 
flilr  dealing.  It  would  be  an  exceeding  great 
hardship  on  the  debtor  If  the  creditor  had 
the  right  to  refuse  to  accept  payment  of  the 
debt  after  it  was  due,  and  at  the  same  time 
retain  the  debtor's  property  or  a  lien  upon  It 
for  the  debt  Advantageous  sales  would  be 
prevented,  collections  delayed,  and  credit 
lost  by  the  inability  of  the  debtor  to  free 
his  property.  In  many  cases  debtors  would 
be  ruined  before  they  could  obtain  relief  by 
the  slow  process  of  a  bill  in  equity  to  re- 
deem. And  on  a  bill  to  redeem  a  debtor 
would  have  to  pay  interest  and  costs  down 
to  the  decree,  unless  he  had  kept  the  tender 
good.  Thus  the  debtor,  in  order  to  protect 
himself  against  Interest  and  costs,  would  be 
derived  of  both  his  property  and  the  use 
of  bis  money  at  the  pleasure  of  his  cred- 
itor, or  until  the  end  of  a  chancery  suit 
could  be  reached.  On  the  other  hand,  a  cred- 
itor who  refuses  to  receive  payment  of  his 
debt,  when  liawfully  tendered,  cannot  com- 


plain at  the  loss  of  his  security  for  tbat 
debt  'because  It  shall  be  accounted  his  own 
folly  that  he  refused  the  money  when  a 
lawful  tender  of  it  was  made  unto  him.' " 

Under  the  statutes  of  this  state,  a  chattel 
mortgage  does  not  convey  title  to  the  mort- 
gaged property,  but  only  creates  a  lien.  Sny- 
der's Comp.  Laws,  {  4415;  Litz  v.  Exchange 
Bank,  15  OU.  504,  83  Fac.  790;  Hlzon  t. 
Hubbell,  4  Okl.  224,  44  Fac.  222. 

In  the  states  where  a  chattel  mortgage 
does  not  vest  title  in  the  mortgagee,  but  only 
creates  a  lien  in  bis  favor,  the  same  rule  is 
applied  in  favor  of  the  mortgagor  as  in  the 
case  of  liens;  and  it  is  held  that,  when  the 
mortgagor  makes  an  unconditional  tender, 
the  lien  of  the  mortgage  Is  discharged  un- 
conditionally, and  that  the  tender  need  not 
be  kept  good.  Thomas  v.  Seattle  Brewing 
&  M.  Co.,  48  Wash.  560,  94  Fac.  116,  15  L. 
R.  A.  (N.  S.)  1164,  125  Am.  St  Rep.  945,  15 
Ann.  Cas.  494;  Helphrey  v.  Strobach,  13 
Wash.  128,  42  Fac.  537;  Moore  v.  Norman, 
43  M|nn.  429,  45  N.  W.  857,  9  L.  R.  A.  55,  19 
Am.  St  Rep.  247;  Bartel  v.  Lope,  6  Or.  321. 
See  Flanders  v.  Chamberlain,  24  Mich.  305; 
Jones  on  Chattel  Mortgages  (5th  Ed.)  637; 
Hunt  on  Tender,  §  375. 

It  follows  that  In  this  state  it  is  not  nec- 
essary to  keep  a  tender  good  by  paying  the 
money  into  court  to  discharge  a  lien  of  a 
chattel  mortgage.  This,  of  course,  does  not 
affect  the  right  of  the  creditor  to  recover  a 
personal  Judgment  The  tender  does  not  dis- 
charge the  debt 

[3]  It  is  urged  tbat  the  tender  .was  not 
unconditional.  The  evidence  of  Mr.  Wogan 
is  that  defendant  told  him  that  he  was  go- 
ing to  pay  the  debt  and  when  he  paid  it  he 
intended  to  prosecute  the  plaintiff  for  false 
imprisonment  This  was  denied  by  the  de- 
fendant The  court  instructed  the  Jury  that 
the  tender  must  have  been  of  the  entire 
amount  and  must  have  been  offered  uncondi- 
tionally. As  the  evidence  was  conflicting, 
the  Jury  had  the  right  to  take  defendant's 
statement  as  to  what  occurred.  But  the 
threat  to  prosecute  was  not  a  condition  at 
all.  It  was  a  mere  warning  to  plaintiff  as 
to  what  be  might  next  expect.  The  plain- 
tiff was  not  required  to  do  anything  except 
take  the  money.  Taking  the  money  would 
not  have  In  any  way  impaired  any  defense 
to  the  prosecution  the  plaintiff  bad.  The 
defendant  if  he  bad  a  cause  of  action  against 
the  plaintiff,  could  have  brought  it  whether 
the  tender  was  accepted  or  not 

[4]  Plaintiff  claims  error  in  the  refusal  of 
the  court  to  charge  that  If  defendant  de- 
manded a  receipt  the  tender  was  not  valid. 
There  was  evidence  that  defendant  testified 
on  the  trial  In  the  Justice  court  that  he  de- 
manded his  note  and  mortgage,  but  he  de- 
nied this;  and  Wogan  does  not  testify  that 
he  made  It  a  condition  of  the  tender  that 
he  receive  his  note  and  mortgage.  Wogan 
made  It  clear  that  be  refused  the  tender, 
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because  he  was  tTireatened  with  a  prosecu- 
tton.  There  is  no  evidence  that  it  was  a 
condition  of  the  tender  that  the  note  and 
mortgage  should  be  surrendered.  The  court 
did  not  commit  error  in  refusing  the  instruc- 
tion asked. 
The  judgment  should  be  affirmed. 

PER  CURIAM.    Adopted  In  whola 


(3S  Okl.  332) 

FERGUSON  ▼,  McKEE. 
(Supreme  Court  of  Oklahoma.    July  23,  1912.) 

(ByOalnu  by  the  Court.) 

Appbabance  (§  8*)— Redelivert  Bond— Ef- 
fect. 

Where  property  has  been  taken  under  re- 
plevin, and  defendant  executes  a  redelivery 
bond,  conditioned  to  return  the  property  and 
pay  costs  and  damages  that  may  be  a-warded, 
and  the  sheriff  returns  the  property  to  the  de- 
fendant, the  giving  of  such  bond  is  an  appear- 
ance in  the  action  and  a  waiver  of  any  defect  in 
the  summons. 

[Ed.  Note. — For  other  cases,  see  Appearance, 
Cent.  Dig.  U  23-11;    Dec  Dig.  §  a*] 

Error  from  District  Court,  Adair  County; 
John  H.  Pitchford.  Judge. 

Action  by  A.  C.  McKee  against  George 
Ferguson.  Judgment  for  plalntitT,  and  de- 
fendant brings  error.    Affirmed. 

Nance  &  Priest,  of  Stilwell,  and  Wm.  Cra- 
vens, of  Tahlequah,  for  plaintiff  In  error.  E. 
B.  Arnold,  of  Stilwell,  for  defendant  In  er- 
ror. 

HAYES,  J.  This  Is  an  action  of  replevin, 
begun  in  the  district  court  of  Adair  county, 
by  defendant  In  error  against  plaintlfif  in 
error  for  the  recovery  of  certain  personal 
property,  and  for  damages  for  unlawful  de- 
tention thereof.  The  action  was  begun  in 
that  court  by  defendant  in  error  filing  there- 
in his  petition,  affidavit  for  replevin,  and 
the  bond,  as  required  by  law.  Whereupon 
the  clerk  of  the  court  Issued  an  qrder  of 
delivery  and  a  summons  to  'plaintiff  in  er- 
ror. The  order  of  delivery  and  summons 
were  duly  served  on  the  3d  day  of  February, 
1910.  On  the  same  day  plaintiff  in  error  exe- 
cuted a  redelivery  bond,  which  was  duly  ap- 
proved by  the  sherlfC,  and  the  property  de- 
scribed in  the  redelivery  bond  was  returned 
to  plaintiff  In  error.  The  cause  was  there- 
after set  down  for  trial  on  one  of  the  days 
of  the  next  regular  term  of  said  court;  but 
plaintiff  in  error  failed  to  file  any  answer  or 
other  pleading,  and  judgment  by  default 
was  rendered.  Thereafter  he  filed  a  motion 
to  vacate  the  judgment,  because  the  service 
of  summons  had  upon  him  was  void,  by  rea- 
son of  certain  defects  in  the  .summons,  which 
mqtlon  was  by  the  court  overruled. 

It  is  sought  to  reverse  the  judgment  of 
the  trial  court  here  upon  the  ground  that  it 
was  without  jurisdiction  on  account  of  the 
defective  service;  but,  if  It  be  conceded  that 


the  summons  was  so  defective  as  to  render 
the  service  void,  still  the  trial  court  baO. 
jurisdiction  to  render  judgment  by  default, 
for  the  execution  by  plaintiff  in  error  of  the 
redelivery  bond,  conditioned  as  the  statute 
requires,  constituted  an  entry  of  general  ap- 
pearance in  the  action  and  a  waiver  ot  any 
defects  in  the  summons.  Fowler  v.  Fowler, 
15  Okl.  529,  82  Pac.  923. 

It  follows,  therefore,  that  the  judgment  of 
the  trial  court  should  be  affirmed;  and  it  is 
so  ordered. 

TURNER,  0.  J.,  and  WIUJIAMS,  KANE, 
and. DUNN,  JJ.,  concur. 


(33   OkL  316) 

INTERNATIONAL  BANK  OF  BBISTOW  v. 

BOWSER, 
(Supreme  Court  of  Oklahoma.    July  23, 1912.) 

(SyUaius  ly  the  Court.) 

Replevin  (§  69*)— Pboceedings— Issues  and 

Proof. 

An  intervener  in  an  action  of  replevin,  in 
his  plea  of  intervention,  alleged  that  he  had,  by 
virtue  of  a  certain  chattel  mortgage,  a  specitil 
ownership  in  the  property  replevied,  and  pray- 
ed judgment  for  possession  thereof.  At  the 
trial  all  the  evidence  introduced  by  him,  which 
was  admitted  over  the  objection  of  plaintiff, 
was  to  establish  that  he  was  the  absolute  owner 
of  the  property  in  controversy.  Held,  that  the 
admission  of  such  evidence,  under  the  issues  as 
formed  by  the  pleadings,  was  error. 

[Ed.  Note. — For  other  cases,  see  Reolevin. 
Cent.  Dig.  {  125;    Dec.  Dig.  §  69.*] 

Error  from  Okmulgee  County  Court;  M. 
M.  Alexander,  Judge. 

Action  by  the  International  Bank  of  Brls- 
tow  against  Council  Long  and  another,  and 
Henry  Bowser  Intervenes.  Judgment  for  in- 
tervener, and  plaintiff  brings  error.  Revers- 
ed and  remanded. 

Wm.  L.  Cheatham,  of  Bristow,  for  plaintiff 
In  error.  Eaton,  Beldleman  &  Carter,  of  Ok- 
mulgee, for  defendant  In  error. 

HAYES,  J.  This  is  an  action  in  replevin, 
commenced  by  plaintiff  in  error  in  the  court 
below,  hereinafter  called  plaintiff,  to  recover 
possession  of  two  mules,  In  which  plaintiff 
alleges  a  special  ownership  by  virtue  of  a 
chattel  mortgage  executed  by  and  delivered 
to  it  by  one  A.  A.  White.  The  action  was 
originally  instituted  against  Council  Long 
and  one  Kennedy.  After  the  writ  of  attach- 
ment had  been  issued  and  had  been  served, 
and  the  property  delivered  to  plaintiff,  de- 
fendant in  error  filed  a  plea  of  Intervention, 
in  which  he  alleges  a  special  ownership  In 
the  property  and  right  to  possession  thereof 
by  virtue  of  a  certata  mortgage,  executed  by 
said  A.  A.  White  to  the  First  National  Bank 
of  Beggs,  which  defendant  In  error  alleges 
has  been  assigned  to  him.  Upon  the  trial  of 
the  cause  to  a  jury,  verdict  and  Judgment 
was  rendered  In  favor  of  defendant  in  er- 
ror. 
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At  the  trial,  over  the  objection  of  plaintiff, 
defendant  in  error,  the  Intervener,  was  per- 
mitted to  introduce  evidence  tending  to  show 
that  he  was  the  absolute  owner  of  the  prop- 
erty In  controversy,  and  that  he  had  pur- 
chased the  property  from  said  A.  A.  White; 
and  Instructions  were  given  by  the  court 
upon  this  evidence  to  the  effect  that,  tf  the 
Jory  found  that,  in  consideration  of  the  pay- 
ment of  the  debt  of  A.  A.  White  to  the  First 
National  Bank  of  Beggs  by  the  Intervener, 
it  was  agreed  that  the  property  Involved 
should  become  the  property  of  the  interven- 
er, then  the  verdict  should  be  for  the  Inter- 
vener. The  admission  of  said  evidence  and 
the  giving  of  said  instructions  constitute  the 
grounds  of  some  of  the  errors  assigned  for 
reversal  of  the  cause. 

The  rule  stated  in  34  Cyc.  p.  149T,  is: 
"Either  plaintiff  or  defendant  may  introduce 
evidence  tending  to  show  any  property  in- 
terest from  which  a  right  to  possession  aris- 
es, when  they  have  alleged  ownership  gen- 
erally without  specifying  the  source  of  title, 
or  have  denied  the  adverse  party's  right  to 
possession;  but,  where  they  have  alleged  a 
particular  interest  in  the  property,  the  evi- 
dence admissible  in  their  behalf  must  be  con- 
fined to  that  which  tends  to  establish  the  in- 
terest alleged." 

In  McMillan  Hdw.  Co.  ▼.  Ross,  24  Okl.  696, 
104  Pac.  343,  it  was  held  that,  when  the  peti- 
tion in  a  replevin  suit  alleges  that  the  plain- 
tiff is  entitled  to  possession  of  certain  per- 
sonal property  by  reason  of  a  special  inter- 
est therein,  evidenced  by  a  certain  note  and 
a  cliattel  mortgage,  but  the  proof  shall  show 
that  he  is  entitled  to  possession  thereof,  if 
at  all,  by  reason  of  a  certain  other  agree- 
ment with  the  defendant,  and  timely  objec- 
tion is  made  to  such  variance  between  the 
pleadings  and  the  proof,  it  is  fatal  to  the  re- 
covery of  plaintiff. 

Evidence  of  general  ownership  of  the 
property  In  controversy  by  intervener  was 
not  an  issue  made  by  the  pleadings  in  this 
case;  and  evidence  offered  to  establish  such 
issne  was  therefore  inadmissible,  and  the 
objections  thereto,  which  were  timely  made, 
should  have  been  sustained. 

Other  assignments  of  error  are  set  out  tn 
plaintiCTs  brief,  some  of  which  may  have 
merit:  but  there  has  not  been  sufficient  com- 
pliance with  rule  25  of  this  court  (05  Pac. 
viii)  to  entitle  him  to  a  consideration  of 
same.  This  rule  requires  that  the  brief  shall 
not  only  contain  the  specifications  of  error 
complained  of,  separately  set  forth  and  num- 
bered, but  that  the  argument  and  authori- 
ties in  support  of  each  point  relied  upon 
shall  also  be  set  ont  in  the  brief.  The  im- 
mense amount  of  business  before  this  court 
demanding  early  attention  makes  this  a  salu- 
tary rule,  and  the  enforcement  of  it  neces- 
sary; for,  if  the  court  must  be  delayed  to 
look  np  the  authorities  or  brief  the  proposi- 
tions suggested  by  counsel,  even  though  the 


propositions  be  familiar  ones,  a  great  amount 
of  time  will  necessarily  be  consumed  by  the 
court  in  doing  the  work  that  should  be  done 
by  counsel,  and  the  dispatch  of  business  be- 
fore the  court  greatly  retarded. 

For  the  errors  pointed  out,  the  Judgment 
of  the  trial  court  is  reversed  and  the  cause 
remanded. 

TURNER,  C.  J.,  and  KANE,  DUNN,  and 
WILLIAMS,  JJ.,  concur. 

(34  Okl.  2M) 
ST.  LOUIS  &  S.  F.  R.  CO.  T.  UTTLB. 
(Supreme  Court  of  Oklahoma.    July  18,  1912.) 

(Spllalut  Iv  the  Court.) 

RaILBOADS  (§  406*)— OPXBATION— IHJUBIKS  lo 

Animals. 

Where  the  law  prohibits  domestic  animals 
from  running  at  large,  and  a  mare,  being  at 
large,  strays  upon  the  tracks  of  a  railway  com- 
pany at  a  place  it  is  not  required  to  fence  its 
tracks,  and  is  killed  by  the  train,  it  is  error 
to  instruct  the  jury  that  the  employes  of  the 
company  are  required,  at  such  place,  to  keep 
"a  constant  and  careful  lookout  for  stock 
which  might  be  on  the  track."  The  duty  of 
the  company,  under  such  circumstances,  is 
to  exercise  ordinary  care  not  to  injure  such 
animal  after  its  presence  on  the  track  and  its 
danger  has  been  discovered. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  |§  1400,  1401;   Dec.  Dig.  {  406.*] 

Commissioners'  Opinion.  Division  No.  2. 
Error  from  Marstiall  County  Coutt;  J.  W. 
Falkner,  Judge. 

Action  by  Samuel  Little  against  the  St 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed,  and  new  trial  granted. 

W.  F.  Evans,  of  St.  Louis,  and  R.  A.  Klein- 
schmldt,  and  Fred.  I!.  Suits,  both  of  Okla- 
homa City,  for  plaintiff  in  error.  Stunmeri 
Hardy,  Wm.  M.  Franklin,  F.  E.  Kennamer, 
and  Chas.  A.  Coakley,  all  of  Madill,  for  de- 
fendant in  error. 

BREWER,  C.  In  this  case  the  plaintiff 
below  sued  the  defendant  for  killing  a  mare 
on  the  28th  day  of  October,  1908,  in  the  town 
of  Kingston,  Marshall  county,  Okl.  The  Jury 
returned  a  verdict  for  plaintiff,  and  Judg- 
ment was  entered  thereon,  and  tills  appeal  is 
prosecuted  to  correct  alleged  errors  occur- 
ring at  the  trial. 

Marshall  county  Is  situated  in  what  was 
formerly  the  Indian  Territory,  wherein,  prior 
to  the  erection  of  the  state  of  Oklahoma, 
there  was  no  law  restraining  domestic  ani- 
mals from  running  at  large.  However,  upon 
coming  into  statehood,  the  herd  law  in  force 
in  Oklahoma  Territory  theretofore  was  ex- 
tended in  force  in  the  state,  by  the  schedule 
to  the  Constitution,  and  the  enabling  act. 
Leflore  v.  Saunders,  24  Okl.  301,  103  Pac. 
858. 

The  record  in  this  case  foils  to  disclose 
whether  this  law  had  t>een  suspended  at  the 
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place  and  time  of  the  kUUng  of  the  mare. 
If  such  was  the  case,  It  was  the  duty  of  the 
plaintiff  l>elow  to  show  the  same.  St  L.  & 
S.  F.  By.  Co.  V.  Brown,  122  Pac.  136;  ii. 
K.  &  T.  Ry.  Co.  V.  Savage,  122  Pac.  656. 

The  court  below  gave,  over  the  objection  of 
the  defendant,  the  following  instruction: 
"That  although  the  mare  was  wrongfully  on 
the  defendant's  tractc  when  it  received  the 
injury  of  which  it  died  and  was  not  seen 
by  the  engineer  in  time  to  avert  the  accident, 
yet  if,  by  the  exercise  of  ordinary  care  and 
watchfulness,  he  might  have  seen  her  in  time 
to  have  averted  the  danger,  the  defendant 
was  liable  for  the  injury  that  resulted  from 
the  accident.  It  was  certainly  the  duty  of 
the  engineer  in  passing  through  the  limits  of 
the  town  of  Kingston  to  keep  a  constant  and 
careful  loolcout  for  stock  which  might  be 
on  the  track." 

The  state  of  this  record  considered,  the 
giving  of  this  instruction  was  reversible  er- 
ror ;  and  it  has  been  so  held  in  A.,  T.  &  S.  F. 
Ry.  Co.  V.  Davis  &  Young,  26  Okl.  359,  109 
Pac.  551;  A.,  T.  &  S.-  F.  Ry.  Co.  v.  Ward,  120 
Pac.  982;  St  L.  &  S.  F.  Ry.  Co.  v.  Brown, 
supra;  M,,  K.  &  T.  B.  Co.  v.  Savage,  supra. 
It  is  not  necessary  to  discuss  those  cases,  as 
a  reference  to  them  will  show  that  this  case 
is  covered  by  the  doctrine  they  announce. 

However,  as  there  is  evidence  in  this  case 
sufficient  to  justify  it,  the  case  should  be 
reversed  and  remanded,  and  a  new  trial 
granted. 

PER  CURIAM.    Adopted  in  whole. 


(M  Okl.  314) 
STATE  ex  rel.  HANKINS,  Co.  Atty.,  t. 
HOLT  et  aL 

(Supreme  Court  of  Oklahoma.    July  1,  1912.) 

(Syttahut  hy  the  Court.) 
Appkai,  and  Ebbob  (I  327»)— Pabtibs— Db- 

FENDAlNTS  IN  ERROB. 

The  rule  of  this  court,  requiring  all  par- 
ties who  will  be  affected  by  a  reversal  or  modi- 
fication of  the  judgment  appealed  from  to  be 
made  parties  to  the  appeal,  does  not  require 
persons  over  whom  the  lower  court  had  not 
acquired  jurisdiction  by  appearance  or  service 
of  process  to  be  served  with  copy  of  case-made 
or  summons  in  error,  although  such  persons 
may  have  been  named  as  defendants  in  the  pe- 
tition below. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Jj  1795,  1814-1820,  1822- 
1835;   Dec.  Dig.  $  327.«] 

Commissioners'  Opinion,  Division  Mo.  2. 
Appeal  from  District  Court  Jackson  Coun- 
ty; Frank  Matthews,  Judge. 

Action  by  the  State,  on  the  relation  of 
M.  L.  Hanklns,  County  Attorney  of  Jackson 
County,  against  W.  R.  Holt  and  others. 
Judgment  sustaining  a  demurrer  of  defend- 
ant Payne,  and  plaintiff  brings  error.  Mo- 
tion to  dismiss  appeal  denied. 


M.  L.  Hankins,  Go.  Atty.,  of  Altns,  and  J. 
M.  Williams,  for  plaintiff  in  error.  Garrett 
&  Castleman,  of  Altua,  for  defendant  In  er- 
ror. 

HARRISON,  C.  This  was  an  action.  In 
the  name  of  the  state,  by  the  county  attor- 
ney of  Jackson  county  against  W.  R.  Holt 
as  principal,  and  S.  J.  Payne  and  D.  B. 
Wade,  as  sureties,  on  a  forfeited  appearance 
tiond.  Summons  was  Issued  to  all  the  par- 
ties, but  served  upon  S.  J.  Payne  only.  Nei- 
ther Holt  nor  Wade  had  any  service  of  sum- 
mons, nor  made  any  appearance  in  the  court 
below.  Payne  appeared  and  demurred  to 
the  petition  for.  failure  to  state  a  cause  of 
action,  pointing  out  several  spedflc  instances 
wherein  it  was  defective. 

On  September  2,  1911,  the  demurrer  was 
sustained,  and  plaintiff,  electing  to  stand 
on  the  petition,  gave  notice  of  appeal ;  60 
days  being  given  to  serve  case-made,  10  days 
for  suggesting  amendments,  and  6  days  for 
settlement.  October  31,  1911,  service  of  case- 
made  was  made  on  and  accepted  by  defend- 
ant Payne.  November  8,  1911,  notice  of  set- 
tlement was  served  on  and  acknowledged  by 
Payna  November  13th  the  case-made  was 
settled  and  signed  by  the  judge.  February 
29,  1912,  petition  in  error  and  transcript  of 
proceedings  were  filed  in  this  court.  On 
May  27,  1912,  S.  J.  Payne,  through  his  at- 
torneys, Garrett  &  Castleman,  filed  a  motion 
to  dismiss  the  appeal,  for  the  reason  that  no 
service  of  case-made  has  been  made  on  ei- 
ther of  the  defendants  W.  R.  Holt  or  D.  B. 
Wade,  and  no  summons  in  error  Issued  to 
either  of  them.  June  17,  1912,  leave  of  this 
court  having  been  obtained,  plaintiff  In  error 
filed  amended  case-made  by  attaching  copy 
of  the  summons  issued  out  of  the  court  be- 
low to  the  defendants,  and  on  June  18th 
filed  answer  to  the  motion  to  dismiss. 

It  is  contended  by  counsel  for  the  defen- 
dant iB  error  that  the  suit  being  brought 
against  Holt,  Payne,  and  Wade  that  all  were 
parties  in  interest  as  defendants  below,  and 
necessary  parties  to  the  appeal,  and,  as 
Holt  and  Wade  were  not  served  with  case- 
made  or  with  summons  in  error,  the  appeal 
should  be  dismissed. 

The  rule  is  well  settled  in  this  court  and, 
in  fact,  it  is  almost  a  universal  rule,  "that 
all.  parties  interested  in  or  to  be  affected 
by  the  reversal  or  modification  of  a  judg- 
ment should  be  made  parties  to  an  appeal, 
and  that  they  should  be  so  made  by  the 
method  prescribed  by  statute,  such  as  serv- 
ice of  case-made,  summons  in  error,  or  waiv- 
er of  same."  But,  as  was  said  hy  the  Su- 
preme Court  of  Indiana,  in  Robinson  v.  Van- 
derburg  County,  8T  Ind.  835:  "'A  party  to 
a  proceeding,'  as  used  in  statutes,  means 
such  persons  only  as  are  parties  in  a  legal 
sense,  and  who  have  been  made  or  have  be- 
come such  in  some  mode  prescribed  or  rec- 
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cgaizeH  by  law,  80  that  they  are  bound  by 
the  proceeding." 

Substantially  the  same  is  held  in  Basket 
r.  Hasseli.  107  U.  S.  608,  2  Sup.  Ct  415,  2T 
h.  Ed.  SOO.  That  Is,  they  are  to  be  made 
"parties  in  Interest,"  or  "parties  affected  by 
the  judgment,"  or  "parties  bound  by  the 
Judgment,"  by  some  legal  process  prescribed 
by  law  through  which  the  court  acquires  ju- 
risdiction. 

The  case  of  County  Commissioners  et  al. 
T.  Harrey,  5  Okl.  468,  49  Pac.  1006,  is  ex- 
actly In  point  on  the  question  involved  in 
the  case  at  bar.  In  that  case  certain  par- 
ties, who  were  named  as  defendants  in  the 
court  below,  were  not  served  with  process, 
and  made  no  appearance  In  the  case.  The 
appellant  on  appeal  did  not  serve  them  with 
copy  of  case-made,  nor  have  summons  in 
error  Issned  to  them.  Motion  was  made  by 
defendant  in  error  to  dismiss  the  appeal,  be- 
cause they  were  not  made  parties  to  the  ap- 
peal. The  motion  was  denied,  on  the  ground 
that .  such  parties,  not  having  been  served 
with  summons  below,  and  having  made  no 
appearance  in  the  proceedings  below,  were 
not  necessary  parties  to  the  appeal.  While 
the  record  herein  fails  to  show  any  service 
of  case-made,  or  service  of  summons  In  er- 
ror, or  waiver  of  same,  by  which  defend- 
ants Holt  and  Wade  might  be  made  parties 
to  this  appeal,  yet  the  amended  transcript 
shows,  on  the  return  of  summons  below,  that 
neither  Holt  nor  Wade  were  served  with 
summons  in  the  trial  court.  If  they  were 
not  served,  and  made  no  appearance  in  the 
court  below,  they  were  not  parties,  in  a  le- 
gal sense,  to  the  proceedings,  and,  not  being 
parties  to  the  proceedings,  their  rights  were 
not  affected  thereby,  although  they  may  have 
been  named  as  defendants  In  the  petition. 
A  Judgment  against  them,  under  such  cir- 
cumstances, would  have  been  a  nullity  for 
want  of  Jurisdiction  over  the  parties;  and 
this  court  has  no  Jurisdiction  in  this  case 
over  parties  over  whom  the  court  below  had 
no  Jurisdiction. 

The  motion  to  dismiss  must  therefore  be 
denied. 

FEB  CU&IAM.    Adopted  in  whole. 


PBOCHNAU  V.  MARTENS. 
(Supreme  Court  of  Oklahoma.    July  1,  1012.) 

(8vttahu$  (y  the  Court.) 
Apfeai.    and   Ebbob    ({  529*)  —  RzcoBDS  — 

TBAN8CBIFT— EFFKCT  OF  DErSCTS. 

A  transcript,  which  does  not  contain  a 
copy  of  the  judgment  appealed  from,  presents 
no  question  for  this  court  to  review,  and  the 
appeal  will  be  digmissed. 

(Ed.  Note. — For  other  caseB,  see  Appeal  and 
Error,  Cent  Dig.  ig  2374,  2389-23<J3;  Dec. 
Dig.  S  529.*] 

Commissioners'    Opinion,    Division   No.  2. 

Error  from  District  Court,  Major  County. 


Action  by  B.  B.  Martens  against  Dan 
Prochnau.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Dismissed. 

H.  M.  Bear,  of  Okeene,  for  plaintiff  In  er- 
ror. E.  W.  Snoddy  of  Alva,  for  defendant 
In  error. 

HARRISON,  C.  This  action  was  begun 
May  10,  1909,  by  B.  B.  Martens  against  Dan 
Prochnau,  for  damages  In  the  sum  of  $2,000, 
resulting  from  a  drainage  ditch  cut  from  a 
deep  depression  or  pond  on  the  land  of 
Prochnau,  so  as  to  drain  the  water  from  said 
pond  onto  plaintiff's  land,  thereby  overflow- 
ing plaintiff's  land  and  causing  damages 
thereto.  To  plaintiffs  petition,  defendant 
answered  by  a  general  denial.  The  record 
comes  here,  on  a  transcript  certified  to  by  the 
clerk  of  the  district  court,  which  transcript 
contains  plaintiff's  petition,  defendant's  an- 
swer, a  verdict  In  favor  of  the  plaintiff  for 
the  sum  of  $500,  signed  by  J.  A.  Scott,  fore- 
man, and  motion  for  a  new  trial  supported 
by  affidavit  of  R.  B.  Detrick  and  Mary 
Prochnau,  daughter  of  defendant,  and  brief 
memorandum  from  the  civil  docket  and  the 
following  certificate:  "Jpne  29,  1910.  Case 
No.  148.  Martin  B.  B.  v.  Prochnau  D.  State 
of  Oklahoma,  Major  County — ss.:  This  is  to 
certify  that  the  above  and  foregoing  is  a 
true  and  correct  transcript  of  the  petition, 
answer,  verdict,  and  motion  for  new  trial, 
and  correct  copy  from  civil  docket,  a  true 
end  correct  transcript  of  the  record  proper 
in  the  above-entitled  action.  Witness  my 
hand  and  the  seal  of  my  office  this  29th  day 
of  June,  1910.  Roy  Davison,  Dlst  Clerk,  by 
Katherln  De  Witt,  Deputy.    [Seal.]" 

This,  and  the  petition  In  error,  constitute 
the  entire  record  before  ns.  The  cause  was 
briefed  by  both  plaintiff  and  defendant  in 
error.  The  plaintiff  In  error  complains  that 
the  petition  of  plaintiff  below  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion; that  the  court  erred  In  rendering  Judg- 
ment against  defendant  below,  and  erred  In 
overruling  the  motion  for  a  new  trial.  The 
record,  however,  does  not  disclose  what  the 
Judgment  was,  or  whether  there  was  any 
Judgment.  The  motion  for  a  new  trial  Is  set 
out  In  full  In  the  transcript  before  us,  but  It 
does  not  appear  from  the  transcript  what  ac- 
tion, or  whether  any  action,  was  taken  by 
the  court  on  the  motion  for  a  new  trial. 
Hence,  as  the  record  contains  no  order  over- 
ruling the  motion  for  a  new  trial,  contains 
no  record  of  the  action  of  the  court  In  refer- 
ence thereto,  nor  the  Judgment  of  the  court, 
we  have  nothing  before  us  for  review. 

"A  transcript  of  the  record  which  falls  to 
contain  a  copy  of  the  Judgment  or  final  order 
of  the  trial  court  from  which  the  appeal  Is 
taken  presents  no  question  to  this  court  for 
review."  Ford  ▼.  Mcintosh,  22  Okl.  428,  98 
Pac.  341. 

"A  case-made  which  does  not  contain  a 
copy  of  any  judgment  or  final  order  render- 
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ed  b7  tbe  trial  court,  and  which  fells  af- 
flrmatlTely  to  show  that  any  Judgment  or 
final  order  was  rendered  by  the  trial  court, 
presents  nothing  tliat  may  be  reviewed  by 
the  Supreme  Court"  Olentine  v.  Powell,  23 
Old.  363.  100  Pac.  556. 

There  being  no  copy  of  the  Judgment  com- 
plained of  and  no  record  from  which  we 
might  know  what  Judgment  was  rendered  by 
the  court  below,  the  appeal  must  be  dis- 
missed. 

PER  CURIAM.    Adopted  In  whole. 


(33  Okl.   363) 

cm  OP  SHAWNEE  y.  STATE  PUB.  CO. 

et  al. 
(Supreme  Court  of  Oklahoma.    July  23,  1912.) 

(8yllahu»  by  the  Court.) 
Appeal  and  Erbos  (8  569*)— Recobd— Cask- 
Made— Settlement. 

Where  no  time  has  been  fixed  either  by  or- 
der of  court  or  by  notice  given  by  the  parties 
within  the  time  for  serving  a  case  and  suggest- 
ing amendments  thereto  for  settling  a  case,  the 
authority  or  term  of  a  judge  pro  tempore  ceas- 
es upon  the  expiration  of  the  time  fixed .  for 
suggesting  amendments,  and  a  case-made  set- 
tled by  him  after  that  time  is  a  nullity. 

[Ekl.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  2530-2545;  Dec.  Dig.  J 
569.*] 

Error  from  Superior  Court,  Pottawatomie 
County;  C.  II.  Eunis,  Judge  pro  tem. 

Action  between  the  City  of  Shawnee  and 
the  State  Publishing  Company  and  otiiers. 
From  the  judgment,  the  City  brings  error. 
Dismissed. 

E.  E.  Hood,  City  Atty.,  and  W.  M.  Engart, 
both  of  Shawnee,  for  plalntifT  in  error.  B. 
B.  Blakeney,  of  Muskogee,  for  defendants 
in  error. 

HATES,  J.  This  cause  was  tried  In  the 
court  below  before  a  Judge  pro  tempore,  who, 
on  the  29th  day  of  December,  1910,  over- 
ruled a  motion  for  a  new  trial  and  made  and 
entered  an  order  extending  the  time  in  which 
plaintiff  in  error  could  make  and  serve  a 
case-made  for  a  period  of  90  days  from  said 
date.  Two  days  thereafter  the  regular  Judge 
of  the  court  also  made  an  order  extending 
the  time  for  making  and  serving  a  case-made 
for  a  period  of  90  days  from  said  date.  Each 
of  said  orders  provided  that  defendant  in  er- 
ror should  have  10  days  after  service  of  the 
case-made  in  which  to  suggest  amendments; 
the  case-made  to  be  settled  and  signed  on  5 
days'  notice  by  either  party.  It  is  conceded 
by  both  parties  to  this  proceeding  that  both 
of  the  orders  extending  the  time  within 
which  to  serve  the  case  are  valid,  and  that 
the  time  for  such  service  under  the  second 
order  expired  on  December  30, 1910.  On  De- 
cember 21,  1910,  the  case  was  served  by  plain- 
tiff in  error  upon  defendant  in  error,  and 
the  time  for  suggesting  amendments  thereto 


expired  on  tbe  31st  day  of  the  same  month. 
On  the  29th  day  of  December,  1910,  a  second 
order  was  granted  by  the  regular  Judge  ex- 
tending the  time  within  which  to  serve  a 
case-made.  This  order  was  made  after  tbe 
case  had  already  been  served.  As  It  is  ad- 
mitted, and  correctly  so  we  think,  by  both 
parties,  that  this  order  does  not  affect  tbe 
question  now  under  consideration,  we  shall 
not  refer  to  it  again.  No  notice  fixing  a  time 
to  settle  the  case  was  served  by  either  par- 
ty before  the  expiration  of  the  time  in  which 
to  suggest  amendments;  but  thereafter,  upon 
notice,  the  case  was  finally  settled  and  signed 
by  the  Judge  pro  tempore  on  the  18tb  day 
of  January,  1911. 

A  motion  to  dismiss  the  proceeding  In 
error  In  this  court  challenges  the  authority 
of  the  Judge  pro  tempore  to  sign  and  settle 
the  case  at  the  time  he  did.  It  has  been 
often  determined  In  this  court  that  only  the 
Judge  before  whom  the  cause  was  tried  has 
authority  to  sign  and  settle  the  case.  Upton 
V.  American  Trust  Co.,  122  Pac.  169;  Olig- 
schlager  v.  Grell,  13  Okl.  632,  75  Pac.  1131. 
This  rule  has  been  modified  by  a  recent  stat- 
ute so  that  under  certain  contingencies  the 
successor  of  the  trial  Judge  may  settle  the 
case;  but  the  conditions  upon  which  that 
authority  vests  in  the  succeeding  Judge  do 
not  exist  in  this  case.  The  motion  before  us 
presents  for  the  first  time  the  question  as  to 
when  the  authority  of  a  judge  pro  tempore 
to  sign  and  settle  a  case  exists.  In  Burnett 
V.  Davis,  27  Okl.  124,  111  Paa  191,  the  cause 
was  tried  before  a  regular  Judge,  whose  term 
of  office  was  caused  to  expire  by  a  change 
in  the  district  which  transferred  the  county 
In  which  the  cause  was  pending  from  the 
district  in  which  it  was  tried  to  another  dis- 
trict, and  the  case  went  off  in  this  court  on 
a  motion  to  dismiss,  because  the  term  of  the 
trial  judge  did  not  expire  during  the  time 
for  making  and  serving  a  case,  nor  pending 
the  time  fixed  for  settling  and  signing  same. 
In  that  case  it  was  held  that  tbe  statute 
gives  authority  to  the  judge  who  tries  a  case 
to  certify,  sign,  and  settle  the  same  after 
he  is  out  of  office  only  when  his  term  of  of- 
fice shall  have  expired  or  expires  during  the 
time  fixed  for  making,  settling,  or  signing  a 
case;  and,  if  no  time  is  fixed  for  settling 
and  signing  the  same  by  order  of  the  court, 
then  during  the  time  fixed  for  making  and 
serving  the  case.  The  decision  in  Burnett 
V.  Davis,  supra,  was  based  upon  section  6075, 
Comp.  I^aws  1909  (section  4742,  Wilson's 
Rev.  &  Ann.  St). 

'This  court,  following  the  Kansas  cases,  has 
several  times  determined  that  a  Judge  pro 
tempore  has  no  power,  after  he  ceases  to  sit 
as  a  court  in  the  trial  of  a  cause,  to  extend 
the  time  for  making  and  serving  a  case-made 
in  an  action  tried  before  him ;  and  that  such 
extension  can  be  granted  only  by  the  regu- 
lar district  judge,  who  is.  In  fact  in  pos- 
session of  the  office.    City  of  Sliawnee  v.  Far- 
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reli  22  Okl.  652,  98  Pac.  942;  Homer  v.  Gol- 
try  fe  Sons,  23  Okl.  905,  101  Pac.  1111;  Cas- 
ner  t.  Wooley,  28  Okl.  424,  114  Pac.  700. 
The  writer  of  this  opinion,  uncontrolled  by 
the  former  decisions  of  this  court  and  of 
the  Supreme  Court  of  Kansas,  from  which 
state  onr  statute  of  procedure  has  been 
adopted,  is  of  the  opinion  that  the  sounder 
and  more  just  rule  and  the  one  supported 
by  the  beat  reason  is  that  the  power  of  a 
judge  pro  tempore,  selected  or  appointed  to 
try  a  cause  in  which  the  regular  judge  is 
disqualified,  does  not  cease  at  the  end  of  the 
trial,  but  that  his  power  continues  with  suf- 
flclent  authority  in  him  to  make  any  and 
all  orders  necessary  for  the  final  disposition 
of  the  cause,  including  any  order  that  may 
be  necessary  for  lodging  the  case  In  the  ap- 
pellate court;  but,  whatever  may  be  the  per- 
sonal views  of  the  writer  upon  this  ques- 
tion, the  rule  has  been  too  long  established 
in  this  jurisdiction  to  be  disturbed  now,  and, 
in  determining  the  question  now  before  us, 
it  must  be  done  in  view  of  the  holdings  of 
this  court  that  the  case-made  must  be  set- 
tled by  the  judge  pro  tempore  before  whom 
It  was  tried,  and  yet  his  power  for  some  pur- 
poses is  ended  when  he  ceases  to  sit  as  a 
judge  in  the  trial  of  a  cause.  The  only  stat- 
utory provision  authorizing  an  ex-Judge  to 
sign  and  settle  a  case-made  is  to  be  found  in 
section  6075,  Comp.  Laws  1909,  which  in  part 
provides:  "And  in  all  causes  heretofore  or 
hereafter  tried,  when  the  term  of  office  of 
the  trial  Judge  shall  have  expired  or  may 
hereafter  expire  before  the  time  fixed  for 
making  or  settling  and  signing  a  case,  it 
shall  be  his  duty  to  certify,  sign  or  settle 
the  case  in  all  respects  as  if  his  term  had 
not  expired.    ♦    •    •  •• 

In  the  last  clause  of  section  9,  art  7,  of 
the  Oonstitution,  it  is  provided:  "In  the 
event  any  Judge  shall  be  disqualified  for  any 
reasons  from  trying  any  cause  in  Ms  district, 
the  parties  to  bxkAx  case  may  agree  upon  a 
Judge  pro  tempore  to  try  the  same;  and  If 
such  parties  cannot  agree,  at  the  request 
of  either  party,  a  judge  pro  tempore  may  be 
selected  by  the  members  of  the  bar  of  the 
district  present  at  such  term." 

Sections  2  and  3  of  the  act  of  the  Legisla- 
ture providing  a  method  for  the  selection  of 
a  judge  pro  tern,  (article  1,  c.  14,  Sess.  Laws 
1909)  reads  to  part  as  follows: 

"In  any  case  civil  or  criminal,  pending  in 
any  court  of  record  In  the  state  •  •  • 
the  parties  or  their  attorneys  of  record 
•  •  •  may  agree  upon  some  member  of 
the  bar  •  •  •  to  act  as  special  Judge  to 
bear  and  decide  and  render  judgment  In  the 
same  manner  and  to  the  same  effect  as  such 
disqualified  Judge  could  have  rendered  but 
for  his  disqualification. 

"If  the  cause  be  a  civil  one,  and  the  par- 
ties or  their  attorneys  of  record  do  not 
agree,  the  clerk  of  the  court  In  which  the 
cause  is  pending  shall  .hold  an  election  for 


the  selection  of  a  special  Judge  or  Judge  pro 
tempore  to  try  such  causes." 

Accurately  speaking,  a  judge  pro  tempore 
has  no  term  of  office.  He  is  selected  for  a 
definite  purpose,  to  wit,  to  try  a  cause  in 
which  the  regular  judge  is  disqualified.  The 
statute  does  not  attempt  to  fix  his  term ;  nor 
does  he  take  the  term  of  office  of  the  regular 
judge  who  continues  as  the  regular  Judge  of 
the  court  with  full  authority  In  all  cases  ex- 
cept the  one  in  which  he  is  disqualified.  The 
judge  pro  tempore  becomes  clothed  with  all 
the  power  of  the  regular  Judge  as  to  such 
cause,  necessary  for  blm  to  bear  such  cause 
and  render  Judgment  therein;  and  when  the 
cause  has  been  tried  and  Judgment  rendered, 
his  powers  cease,  unless  continued  by  some 
order  of  the  court  Discussing  the  question 
here  Involved,  the  Supreme  Court  of  Kan- 
sas, in  Columbia  Mfg.  Co.  et  al.  v.  Stoddard 
Mfg.  Co.,  61  Kan.  640,  60  Pac.  320,  after  re- 
viewing the  case  of  K.  &  C.  P.  Ry.  Co.  t. 
Wright  53  Kan.  272,  36  Pac.  331,  said:  "The 
above  case  is,  in  effect,  a  holding  that  the 
term  of  office  of  a  judge  pro  tern.  Is  limited 
to  such  specific  periods  as  he  sets  for  the 
making  and  service  of  the  case  and  the  sug- 
gesting of  amendments  thereto,  and  the  set- 
tlement of  the  case,  and  that  if  within  such 
term  of  office  no  time  ia  fixed  for  the  settle- 
ment of  the  case,  such  term  cannot  be  pro- 
longed by  specifyiug  an  Indeterminate  period 
within  which  the  parties  may  come  before 
him  for  the  settlement  of  the  case,  or,  at 
least,,  that  if  the  time  for  its  settlement  has 
been  left  indeterminate,  it  must  be  determin- 
ed by  a  notice  given  within  the  term  fixing 
a  definite  date  for  the  settlement  Of  the 
case." 

And  In  Missouri  Pacific  Ry.  Co.  v.  Preston, 
63  Kan.  819,  66  Pac.  1050,  the  same  court, 
in  the  fourth  paragraph  of  the  syllabus, 
held:  "A  Judge  pro  tern.,  upon  overruling  a 
motion  for  a  new  trial  and  rendering  final 
Judgment,  allowed  a  certain  time  for  the 
making  and  service  of  a  case-made  for  this 
court,  fixed  a  time  within  which  amendments 
were  to  be  suggested,  and  ordered  that  It  be 
settled  upon  10  days'  notice  by  either  party. 
Held,  that  the  term  of  office  of  such  Judge 
expired  after  the  last  day  fixed  for  suggest- 
ing amendments,  and  that  a  case-made  set- 
tled and  signed  by  him  after  that  time  will 
not  be  considered." 

And  in  Butler  v.  Scott  68  Kan.  612,  75 
Pac.  496,  It  is  said:  "In  cases  tried  before 
a  Judge  pro  tern..  It  Is  obvious  that  the  con- 
tingency referred  to  cannot  arise.  The  term 
of  office  of  a  Judge  pro  tem.,  where  no  time 
is  fixed  for  settling  a  case,  is  held  to  be  co- 
extensive with  the  time  allowed  for  suggest- 
ing amendments,  and  therefore  cannot  ex- 
pire before  the  time  fixed  for  making  the 
case." 

The  foregoing  decisions  of  the  Kansas 
court  were  made  under  a  statute,  providing 
for  the  service  and  settling  of  a  case-made, 
the  same  as  exists  in  this  state,  and  under 


Digitized  by 


Google 


464 


125  PACiriC  BEPOSTBB 


(OkL 


dtatutes  relative  to  the  selection  of  pro 
tempore  judges  very  similar  to  the  statutory 
and  constitutional  provisions  of  this  state; 
and  we  adopt  the  rule  of  those  cases  and 
bold  that,  where  no  time  has  been  flzed  ei- 
ther by  order  of  court  or  by  notice  given  by 
the  parties  within  the  time  for  serving  a 
case  and  suggesting  amendments  thereto  for 
settling  a  case,  the  authority  or  term  of  a 
judge  pro  tern,  ceases  upon  the  expiration  of 
the  time  fixed  for  suggesting  amendments, 
and  a  case-made  settled  by  him  after  that 
time  is  a  nullity. 

In  the  case  at  bar,  no  notice  was  given  by 
either  party  fixing  the  time  for  settling  the 
case  before  the  expiration  of  the  time  with- 
in which  to  suggest  amendments;  and  the 
case  was  not  signed  and  settled  by  the  judge 
pro  tern,  until  after  the  expiration  of  said 
time. 

It  therefore  follows  that  this  proceeding 
In  error  should  be  dismissed. 

TURNER,  C.  J.,  and  WILLIAMS,  KANE, 
and  DUNN,  JJ.,  concur. 


(n  Okl.  107) 

CHIDSET  et  aL  v.  ELLIS  et  al 
(Supreme  Court  of  Oklahoma.    Nov.  14,  1011.) 

(Byllabut  by  <ft«  Court.) 

Plbadiko  (i  417*)— Waivib  of  Objections 

— RuuNO  on  Demubkbb. 

Where  allemurrer  is  sustained  to  a  plead- 
ing, and  the  pleader  talcee  leave  to  amend,  he 
thereby  waives  the  error,  if  any  has  been  com- 
mitted, in  sustaining  such  demurrer.  In  order 
to  take  advantage  of  a  ruling  on  a  demurrer 
when  such  demurrer  Is  sustained,  the  party 
must  stand  upon  bis  pleading  held  to  be  defec- 
tive, and  not  amend. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {§  1401,  1402;    Dec.  Dig.  |  417.*] 

Error  from  District  Court,  Murray  Coun- 
ty; R.  McMillan,  Judge. 

Action  by  J.  C.  Chldsey  and  others  against 
D.  F.  Ellis  and  others.  From  a  judgment 
dissolving  a  temporary  Injunction,  plaintiffs 
bring  error.    Dismissed. 

W.  E.  Latimer,  of  Sulphur,  and  Carr  & 
Field  and  Thompson  &  Patterson,  all  of 
Pauls  Valley,  for  plaintiflTs  In  error.  Led- 
better,  Stuart  &  Bell,  of  Oklahoma  City,  for 
defendants  In  error. 

DUNN,  J.  This  case  presents  error  from 
the  district  court  of  Murray  county.  A  state- 
ment sufficient  to  present  the  controlling 
proposition  is  that  the  trial  court  granted  a 
temporary  injunction  which  on  motion  it  dis- 
solved. E^om  this  action  an  appeal  was  tak- 
en to  this  court,  and  a  supersedeas  granted 
staying  the  effect  of  the  order  dissolving  the 
injunction.  It  Is  conceded  by  both  parties 
that  the  force  and  effect  of  the  motion  upon 
which  the  temporary  injunction  was  dissolv- 
ed was  that  of  a  demurrer,  and  counsel  In 


their  petition  In  error  state  that  the  same 
"was  tantamount  to  a  declaration  that  the 
petition  filed  by  the  plaintiffs  In  error  fail- 
ed to  state  a  cause  of  action."  On  sustain- 
ing this  motion,  and  while  the  order  dissolv- 
ing the  Injunction  was  effective.  Instead  of 
standing  upon  the  petition  relied  on,  counsel 
for  plalntUts  filed  an  amended  petition  In 
lieu  of  the  original,  which  had  the  effect  of 
superseding  it,  and  it  is  insisted  In  this  court 
by  counsel  for  defendants  in  error  that  in  so 
doing  plaintiffs  waived  any  error  committed 
by  the  court  in  sustaining  the  demurrer  to 
the  original  petition  and  in  dissolving  the 
temporary  Injunction.  This  contention  must 
be  sustained.  The  rule  is  stated  by  the  Su- 
preme Court  of  the  territory  of  Oklahoma, 
in  the  case  of  Berry  et  al.  v.  Barton  et  al., 
12  OkL  221.  71  Pac.  1074,  6«  L.  B.  A.  613,  as 
follows :  "When  a  demurrer  Is  sustained  to 
a  pleading,  and  the  pleader  thereupon  takes 
leave  to  amend,  he  thereby  waives  the  error. 
If  any  has  been  committed,  in  sustaining 
such  demurrer.  In  order  to  take  advantage 
of  a  ruling  on  a  demurrer  when  such  demur- 
rer is  sustained,  the  party  must  stand  upon 
his  pleading  held  to  be  defective,  and  not 
amend."  In  this  case  is  cited  a  great  num- 
ber of  authorities  sustaining  the  principle 
stated,  and  the  same  was  thereafter  follow- 
ed by  the  Supreme  Court  of  the  territory  In 
the  cases  of  MorriU  v.  Casper  et  al.,  13  Old. 
3.35,  73  Pac.  1102 ;  Bogers  v.  Brown,  15  Okl. 
524,  80  Pac.  443;  Carle  et  al.  v.  Oklahoma 
Woolen  Mills  et  al.,  16  Okl.  616,  86  Pac.  66; 
Board  of  Com'rs  of  Garfield  County  v.  Beau- 
champ,  18  Okl.  1.  88  Pac.  1124. 

It  therefore  follows  that  the  petition  In 
error  presents  merely  a.  hypothetical  ques- 
tion such  as  this  court  has  frequently  de- 
clared it  would  not  consider.  Hodges  et  al. 
T.  Schafer,  23  Okl.  404,  100  Pat  637,  and 
cases  therein  cited. 

TURNER,  C.  J.,  and  WILLIAMS,  KANE, 
and  HAXES,  JJ.,  concur. 

(St  OU.  142) 
CHEROKEE  NAT.  BANE  t.  UNION  TRUST 

CO. 
(Supreme  Court  of  Oklahoma.    July  23,  1912.) 

fSyttttluB  (y  th«  Court.) 
1.  Banks  AND   Banking    (J  149*)— Fobged 
Check— Patmbnt-Riohts   or   Bona   Fide 

HOLDEBS. 

Where  a  bank,  in  good  faith  &nd  for  value, 
purchases  from  an  indorser  a  check  upon  an- 
other bank,  and  thereupon  IndorseB  and  for- 
wards the  same  to  its  collection  agency  for  col- 
lection, and  the  same  is  preseoted  by  the  col- 
lection agent  to  the  drawee  bank,  and  is  paid 
by  the  drawee  bank,  the  drawee  bank,  upon 
thereafter  discovering  the  check  to  l>e  a  for- 
gery, cannot,  by  reason  of  the  negotiable  in- 
struments law  (sections  4496  and  ^^,  Comp. 
Laws  1909),  recover  the  money  back  from  the 
bank  to  whom  it  was  paid. 

[Eld.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  ||  453,  464;  Dec  Dig.  { 
149.*] 
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2.  Barks  and  Bankiko  (I  147*)— ^obokd 
OvKCK— Rights  of  Boka  Fide  Holders. 
k  drawee,  who  pays  to  a  bona  fide  holder 
a  check  to  which  the  drawer's  name  has  been 
forged,  cannot  recover  the  amount  of  such  pay- 
ment. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  {S  438-454;    Dec.  Dig.  { 

S.  GuABAHTT    (I    86*)  —  OoNsraucnoN    OP 
Contract— IRDOBSEMENT  of  Check. 

The  guaranty  of  an  indorsement  on  a 
check  applies  only  to  the  indorser,  and  does  not 
protect  the  drawee  against  the  risk  of  cashing 
a  check  to  which  the  maker's  name  is  forged. 
[Eld.  Note. — For  other  cases,  see  Guaranty, 
Cent.  Dig.  {{  38-46:   Dec.  Dig.  §  36.*] 

Error  from  Craig  County  Court;  N.  3. 
Gubser,  Jadge. 

Action  by  title  Cherokee  National  Bank 
against  the  Union  Trust  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Seymour  Riddle,  of  Vinlta,  and  Biddlson 
ft  Campbell,  of  Tulsa,  for  plaintiff  In  error. 
Chas.  J.  Wrigbtsman  and  Cbas.  E.  Bush, 
both  of  Tulsa,  for  defendant  in  error. 

HATES,  J.  PlalntUt  In  error  was  plain- 
tiff In  the  conit  below,  and  defendant  in  er- 
ror was  defendant  Both  parties  are  do- 
mestic corporations,  engaged  In  tbe  banking 
bosiaess  in  Craig  county  and  Tulsa  county, 
respectively.  This  proceeding  in  error  Is 
prosecuted  from  an  order  of  tbe  trial  court, 
sustaining  a  demurrer  to  plaintiff's  petition 
and  dismissing  its  cause  of  action,  and  tbe 
sole  question  presented  In  this  court  for  de- 
termination is  whether  plaintiff's  petition 
states  a  cause  of  action. 

It  alleges,  in  substance,  that  on  the  8d  day 
of  January,  1910,  one  C.  Caldwell,  who  was 
a  customer  and  d^Hwltor  of  the  bank  of 
plaintiff  presented  to  defendant,  Union  Trust 
Company,  a  check  for  the  sum  of  $325,  pay- 
able to  the  order  of  OUv»  Smith,  drawn  on 
the  plaintiff  bank.  At  the  time  the  check 
was  presented  to  defendant  and  paid  by  It, 
tbe  same  was  Indorsed  by  Oliver  Smith,  tbe 
payee  therein,  J.  W.  Sanders,  and  J.  E.  Tem- 
ples, for  whom  defendant  cashed  the  check. 
Immediately  after  purchasing  the  check,  de- 
fendant forwarded  it  for  collection  tlirough 
its  collection  agency,  the  National  Bank  of 
Commerce  of  Kansas  City,  Mo.,  with  the  fol- 
lowing indorsement  thereon  in  writing:  "Pay 
Nat'I  Bank  of  Commerca  Previous  Indorse- 
ments guaranteed.  Kansas  City,  Mo.  OK123, 
Jan.  14,  leiO.  Union  Trust  Company,  Tulsa, 
Oklahoma."  On  the  15th  day  of  the  same 
month,  the  National  Bank  of  Commerce  re- 
ceived the  check  and  forwarded  It  to  its  col- 
lection agent  at  Vinlta.  Its  collection  agent, 
upon  receiving  the  check,  presented  the  same 
to  plaintiff  and  received  payment  thereon  in 
full,  which  sum  was  duly  remitted  to  and 
received  by  defendant  in  full  payment  of  the 
check.  Afterwards,  on  the  22d  day  of  Jan- 
nary,  1910,  plaintiff  discovered  that  the  sig- 


nature of  the  drawer  upon  said  check  was 
not  the  real  signature  of  the  pretended  draw- 
er, but  was  a  forgery.  Plaintiff  immediate- 
ly, upon  said  discovery,  notified  defendant 
bank  that  the  check  was  a  forgery,  and  de- 
manded defendant  to  repay  to  plaintiff  tbe 
money  It-  had  received  on  tbe  check  from 
plaintiff,  which  defendant  refused  to  do. 
Plaintiff  alleges  that  in  paying  the  check  it 
relied  upon  the  indorsements  of  defendant 
as  written  upon  said  check,  and  relied  upon 
and  believed  that  all  the  Indorsements  upon 
the  check,  as  they  appeared  thereon,  were 
genuine,  and  true  Indorsements.  It  there- 
upon prayed  judgment  in  the  amount  of  said 
check,  being  tbe  sum  of  money  paid  thereon 
by  plaintiff  to  defendant,  and  for  costs. 

[1 , 2]  The  court.  In  American  Express  Co. 
V.  State  National  Bank,  27  Okl.  824,  113  Pac. 
711,  33  L.  R.  A.  (N.  S.)  188,  held  the  cir- 
cumstances under  which  a  payee  receiving 
money  from  a  bank,  purporting  to  l>e  drawn 
upon  It  by  one  of  its  depositors,  but  the  sig- 
nature upon  which  was  in  fact  forged,  is 
mtltled  to  retain  the  money  to  be  as  fol- 
lows: "First,  that  the  payee  was  not  negli- 
gent in  receiving  the  check ;  second,  that  the 
payor  was  lacking  in  due  care  In  paying  the 
same;  and,  third,  that  upon  the  payor's  ac- 
tion the  payee  has  changed  his  position,  or 
would  be  In  a  worse  condition  if  the  mistake 
was  corrected  than  if  the  payor  had  refused 
to  pay  the  cbedc  at  the  time  of  its  present- 
m«it." 

In  that  case  the  bank  upon  which  the' 
che«!k  was  drawn  paid  tbe  same  upon  its 
presentment  to  the  bank  by  the  payee,  and 
thereafter  discovered  that  the  name  of  the 
purported  drawer  had  been  forged  to  the 
check.  The  check  was  signed  in  the  manner 
that  was  customary  for  the  drawer  to  sign 
Its  checks;  but  it  was  not  shown  that  the 
payee,  on  account  of  the  payment  of  the 
check  when  presented,  had  been  put  In  a 
worse  position  than  if  payment  had  been  re- 
fused. This  court  aCBrmed  a  judgment  of 
the  trial  court,  holding  that  the  bank  was 
entitled  to  recover.  The  transaction  Involv- 
ed in  that  case  arose  long  before  the  adop- 
tion of  the  uniform  negotiable  instruments 
law,  enacted  in  this  state  on  the  20th  day  of 
March,  1909  (Sess.  Laws  1909,  p.  387);  and 
this  court.  In  departing  from  tbe  old  doc- 
trine that  a  bank  Is  bound  to  know  Its  de- 
positors' signatures,  and  cannot  recover  mon- 
ey paid  upon  the  forgery  of  the  drawer's 
name,  when  the  forgery  Is  discovered,  and  in 
adopting  the  rule  announced  therein  as  the 
one  supported  by  the  sounder  reason,  al- 
though not  supported  by  the  weight  of  au- 
thority, stated  in  the  opinion  that:  "The  old 
rule  has  not  become  a  part  of  our  common 
law  by  general  usage  or  custom;  nor  has 
it  been  expressly  or  Impliedly  made  part  of 
our  law  by  statute." 

It  will  serve  no  useful  purpose  to  review. 


•For  other  cum  im  lama  topic  and  section  NUMBEB  In  Dae  Dis.  A  Am,  Dig.  Kejr-No.  SeriM  A  Rap'r  IbMxm 
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In  this  opinion,  tbe  authorities  supporting 
the  respective  rules,  and  tbe  reasons  that 
have  been  given  in  support  thereof;  for  tbe 
question  before  us  now  is:  Has  a  drawee, 
who,  without  Imowledge  on  its  part  of  tbe 
forgery,  has  paid  a  check,  a  right  to  recover 
money  paid  on  a  depositor's  forged  check,  in 
tbe  absence  of  any  negligence  or  fraud  on 
the  part  of  the  holder  to  whom  the  check' 
was  paid? 

Section  62  of  the  act  of  the  Legislature 
approved  March  20,  1909  (Comp.  Laws  1909, 
i  4496),  provides:  "The  acceptor  by  accept- 
ing the  Instrument  engages  that  he  wUl  pay 
it  according  to  tbe  tenor  of  his  acceptance; 
and  admits:  1.  The  existence  of  the  drawer, 
tbe  genuineness  of  his  signature,  and  his  ca- 
pacity and  authority  to  draw  tbe  instrument, 
and,  2.  Tbe  existence  of  tbe  payee  and  his 
then  capacity  to  indorse." 

The  uniform  negotiable  Instruments  law 
has  been  enacted  in  Missouri,  and  constitutes 
part  of  the  statute  of  that  state.  In  Nation- 
al Bank  of  Rolla  t.  First  Nat  Bank  of  Sa- 
lem, 141  Mo.  App.  719,  125  S.  W.  51S,  the 
facts  presented  tbe  question  now  under  con- 
sideration, including  tbe  construction  of  the 
statute  above  quoted.  In  tbe  opinion  it  was 
said:  "Tbe  adoption  in  this  and  other  states 
of  our  negotiable  instruments  law  was  for 
tbe  purpose  of  having  in  the  statutory  laws 
of  the  states  a  uniform  law  in  regard  to 
commercial  paper.  A  confusion  was  known 
to  exist  on  many  of  tbe  everyday  transac* 
tions  concerning  such  paper,  and  It  may  be 
said  that  there  was  no  question  upon  which 
tbe  courts  were  more  in  conflict  than  upon 
tbe  question  involved  in  this  case.  After  a 
careful  examination  of  tbe  new  law,  we  are 
inclined  to  believe  that  it  was  intended  to 
adopt  the  law  as  declared  in  Price  v.  Neal, 
supra  [referring  to  Price  v.  Neal,  3  Burr. 
1354]."  See,  also,  Nat.  Bank  of  Commerce 
v.  Mechanics'  American  Nat.  Bank,  148  Mo. 
App.  1,  127  S.  W.  429. 

In  Title  Guaranty  &  Trust  Co.  v.  Haven, 
126  App.  Div.  802,  111  N.  Y.  Supp.  305,  tbe 
Supreme  Court  of  that  state,  in  its  First  Ap- 
pellate Division,  construing  tbe  same  stat- 
ute, said:  "A  bank  which  pays  a  check 
purporting  to  be  drawn  on  it  by  one  of  its 
depositors  guarantees  the  existence  of  the 
drawer,  tbe  genuineness  of  his  signature,  and 
bis  capacity  and  authority  to  draw  the  in- 
strument, and,  where  such  signature  is  forg- 
ed, cannot  recover  back  tbe  amount  from  the 
person  to  whom  it  was  paid,  although  the 
position  of  the  parties  to  such  person  has 
not  changed  In  any  respect." 

This  case  was,  on  appeal,  reversed  by  the 
Court  of  Appeals,  and  it  was  held  that  the 
foregoing  statute  did  not  apply  in  the  case; 
but  the  construction  of  tbe  statute  was  ap- 
proved. Title  Guaranty  &  Trust  Co.  v.  Ha- 
ven, 196  N.  Y.  487,  89  N.  E.  1082,  1085,  25  L. 
B.  A.  (N.  S.)  1308,  17  Ann.  Gas.  1131. 

Referring  to  the  negotiable  Instruments 
law,  the  Supreme  Court  of  Oregon,  in  which 


state  the  law  has  also  been  enacted,  in  the 
recent  case  qf  Lumbermen's  Nat.  Bank  of 
Portland  v.  Campbell,  121  Pac.  427,  said: 
"The  act  from  wblcb  these  excerpts  are 
taken  was  designed  to  harmonize  tbe  deci- 
sions of  courts  of  last  resort  In  respect  to 
commercial  paper,  and  to  give  to  negotiable 
instruments  a  degree  of  certainty  that  would 
be  universal  in  its  application  In  the  states 
enacting  the  law." 

That  the  foregoing  excerpt  states  the  chief 
purpose  of  the  negotiable  instruments  law  is 
familiar  knowledge  to  tbe  courts  and  to  the 
bar.  Of  course,  It  Is  fundamental  that  the 
court  of  no  state  In  which  tbe  law  is  enacted 
is  bound  by  the  construction  of  the  statute 
by  the  courts  of  other  states;  but  courts, 
with  full  knowledge  of  the  history  of  this 
legislation,  and  knowing  that  its  chief  pur- 
pose is  as  stated  above,  should,  we  think,  up- 
on all  questions  of  construction,  where  the 
rule  adopted  by  other  states  is  not  plainly  er- 
roneous, be  disposed  to  follow  tbe  construc- 
tion given  to  the  act  by  the  courts  of  the 
state  In  which  the  act  has  heretofore  been 
adopted  and  construed;  and  particularly 
should  this  be  true  where  tbe  statute  In- 
volves a  question  upon  which  the  authorities, 
independent  of  a  statute,  are  so  greatly  de- 
vlded  as  they  are  upon  the  question  present- 
ed In  the  case  at  bar,  for  by  no  other  course 
may  uniformity  be  obtained;  and,  if  tbe 
statute,  thus  construed,  works  a  hardship  in 
any  locality,  it  may  be  corrected  by  legisla- 
tion. 

Other  cases  construing  this  statute,  in  har- 
mony with  the  foregoing  decisions  from  New 
York  and  Missouri,  are:  First  National  Bank 
V.  Bank  of  Cottage  Grove,  59  Or.  388,  117 
Pac.  293;  Farmers'  &  Merchants'  Bank  v. 
Bank  of  Rutherford,  115  Tenn.  64,  88  S.  W. 
939,  112  Am.  St  Rep.  817;  Times  Square 
Automobile  Co.  V.  Rutherford  Nat  Bank  (N. 
J.)  73  Atl.  479. 

Dean  James  Bar  Ames,  in  an  article  in 
14  Harvard  Law  Review,  442,  commenting 
upon  the  effect  of  the  different  provisions  of 
the  negotiable  instruments  law,  said  of  the 
section  now  under  consideration:  "Since  an 
acceptor,  by  section  62,  engages  to  pay  the 
bill  'according  to  the  tenor  of  bis  acceptance,' 
he  must  pay  to  the  Innocent  payee  or  subse- 
quent holder  the  amount  called  for  by  the 
bill  at  the  time  he  accepted,  even  though 
larger  than  the  original  amount  ordered  by 
the  drawer.  A  bank  certifying  a  raised 
check  is  in  the  same  case,  since  section  87 
a.ssimilates  a  certification  to  an  acceptance. 
If  the  acceptor  or  certifying  bank  must  hon- 
or his  acceptance  or  certification  in  such  a 
case,  a  fortiori  a  drawee  who  pays  a  raised 
bill  or  check,  without  acceptance  or  certifica- 
tion, should  not  recover  the  money  paid  from 
an  innocent  holder.  These  results  are  at  va- 
riance with  numerous  American  decisions, 
but  they  are  changes  for  the  better,  and, 
so  far  as  adopted,  bring  the  law  of  this  coun- 
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try  Into  harmony  with  the  law  of  nearly,  If 
not,  Indeed,  all,  of  the  European  states." 

Under  the  rule  of  these  authorities,  had 
plaintiff  mefrely  accepted  the  bill  drawn  upon 
It,  It  could  not  be  beard  thereafter  to  deny 
that  the  signature  of  the  drawer  was  gen- 
uine, but  it  would  have  been  held  bound  up- 
on Its  promise  to  i>ay  the  check,  and  to  pay 
It  In  accordance  with  the  tenor  thereof;  so, 
by  paying  the  check,  plaintiff  Is  bound  to  the 
same  effect,  for  payment  Is  more  than  ac- 
ceptance, in  that  it  discharges  the  indebted- 
ness represented  by  the  check  after  It  is  ac- 
cepted. Bank  v.  Bank,  109  Mo.  App.  665,  83 
S.  W.  53T;  First  Nat.  Bank  v.  Bank  of  Cot- 
tage Grove,  supra. 

[3]  Nor  can  plaintiff  recover  by  reason  of 
the  indorsement  upon  the  check:  "Pay  Na- 
tional Bank  of  Commerce;  previous  indorse- 
ments guaranteed;  Kansas  City,  Mo.,  Union 
Trust  Company,  Tulsa,  Oklahoma" — for  the 
guaranty  applies  only  to  the  Indorser,  and 
does  not  protect  the  drawee  against  the  risk 
of  cashing  the  check  to  which  the  maker's 
name  Is  forged.  National  Bank  of  RoUa  v. 
First  National  Bank  of  Salem,  supra.  Nor 
can  defendant  be  held  as  an  indorser  upon 
the  check,  because  by  section  188  of  the  act 
of  the  Legislature  approved  March  20,  1909 
(section  4622,  Comp.  Laws  1909),  it  is  provid- 
ed: "Where  the  holder  of  a  check  procures 
it  to  be  accepted  or  certified  the  drawer  and 
all  Indorsers  are  discharged  from  liability 
thereon."  See  authorities  cited  on  first  point 
In  this  opinion. 

It  follows  from  the  foregoing  views  that 
the  judgment  of  the  trial  court  should  be  af- 
firmed. 

TURNER,  C.  J.,  and  WILLIAMS  and 
KANE,  JJ.,  concur.  DUNN,  J.,  absent,  and 
not  participating. 


(34  ou.  266) 

CALDWELL  et  al.  v.  BOARD  OF  COM'RS 

OF  NOBLE  COUNTY  et  aL 

(Supreme  Court  of  Oklahoma.    July  18, 1912.) 

(Syttaltu  by  the  Court.) 

Taxation  (S  611*) — Reuedies  of  Taxpatkbs 

—Injunction. 

Where  a  party  seeks  to  enjoin  the  collec- 
tion of  taxes  levied  pnrsnant  to  an  alleged  un- 
lawful and  void  raise  by  the  board  of  equaliza- 
tion, where  the  only  ground  for  equitable  re- 
lief is  that  the  property  is  assessed  beyond  its 
fair  cash  value,  and  the  petition  contains  no 
allegation  that  the  property  was  assessed  be- 
yond its  fair  cash  value,  a  demurrer  to  such 
petition  is  properly  sustained. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  Si  1242,  1245-1257;  Dec.  Dig.  i 
611.*1 

Commissioners',  Opinion,  Division  No.  2. 
Error  from  District  Court,  Noble  County; 
W.  M.  Boles,  Judge. 

Action  by  W.  E.  Caldwell  and  others,  part- 
ners under  the  name  of  Perry  Milling  Com- 
pany, against  the  Board  of  County  Commis- 


sioners, Treasurer,  and  Sheriff  of  Noble 
County.  Judgment  for  defendants,  and  plain- 
tiffs bring  error.    Affirmed. 

Harris  &  Wilson  and  Claud  Nowlin,  all 
of  Oklahoma  City,  for  plaintiffs  in  error.- 
Chas.  R.  BosticK,  of  Perry,  for  defendants  in 
error. 

HARRISON,  C.  This  action  was  original- 
ly begun  in  the  district  court  of  Noble  coun- 
ty In  November,  1907,  to  restrain  the  collec- 
tion of  taxes  alleged  to  have  been  levied 
against  property  which  tiad  been  unlawfully 
assessed  for  taxation  for  the  year  1905 ;  the 
property  In  question  being  situated  in  the 
city  of  Perry,  said  county,  consisting  of  cer- 
tain real  estate  and  personal  property  de- 
scribed In  the  petition. 

The  petition  alleged:  That  the  qualified 
and  acting  assessor  of  the  city  of  Perry  had 
regularly  assessed  plaintifTs  property  for  the 
said  year  and  made  due  return  of  said  as- 
sessment That  the  board  of  equallaatlon  of 
the  city  of  Perry  met  on  April  17,  1905,  the 
same  being  the  day  prescribed  by  statute  for 
said  board  to  meet  as  a  board  of  equalisa- 
tion, but  that  no  equalization  of  the  assess- 
ment rolls  of  said  city  was  made  on  said 
date,  but  that,  the  mayor  of  said  city  being 
absent,  the  city  clerk  adjourned  said  meet- 
ing to  May  5th,  at  which  time  the  board  met 
for  the  purpose  of  equalizing  assessments  In 
the  city  for  said  ytor,  and  at  said  meeting 
said  board  disregarded  the  dty  assessor's  re- 
turn of  assessment  against  plaintiffs  and  as- 
sessed the  personal  property  of  plaintiffs  at 
$10,000  instead  of  ?3,000  as  returned  by  the 
assessor ;  and  assessed  lots  10  and  11  of 
block  41  at  $5,000  each,  Instead  of  $2,000 
each,  as  shown  by  the  assessor's  returns; 
and  lot  12  In  said  block  at  $3,000  Instead  of 
$1,500;  and  lot  13  in  said  block  at  $2,000 
Instead  of  $1,000  as  shown  by  the  assessor's 
returns.  That  in  December,  following,  plain- 
tiffs brought  before  the  board  of  county  com- 
missioners a  written  statement  from  the  said 
board,  setting  forth  their  action  in  the  as- 
sessment of  plaintiffs'  property,  and  advising 
the  board  of  county  commissioners  that  $10,- 
000  for  both  personal  and  real  property  was 
a  reasonable  and  fair  valuation  of  same. 
Whereupon  the  board  of  county  commission- 
ers agreed  that  said  sum  was  a  fair  valua- 
tion of  the  property  In  question  and  directed 
the  county  treasurer  to  correct  the  tax  rolls 
to  conform  to  such  amounts  and  to  credit 
same  with  the  amount  of  excess  of  said  ir- 
regular assessment  over  the  assessment  re- 
turned by  the  city  assessor. 

The  petition  does  not  show  whether  such 
correction  was  made  or  not,  but  alleges  that 
they  had  paid  all  the  taxes  due  under  the 
original  assessment  returned  by  the  city 
assessor,  and  as  determined  In  the  compro- 
mise with  the  board  of  county  commission- 
ers ;  but  alleges  that,  notwithstanding  such 
payment,  the   board  of  county  commlssion- 
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era,  tbe  countj  treasurer,  and  the  sheriff  of 
said  county,  In  tbelr  respective  capacities, 
are  threatening  and  are  about  to  levy  a 
tax  warrant  upon  the  property  of  plaintiff 
.  to  satisfy  tbe  levy  made  on  the  alleged  er- 
roneous assessment  Copies  of  the  assess- 
ment as  returned  by  the  city  assessor,  copies 
of  the  proceedings  of  the  dty  board  of 
equalization,  copy  of  the  statements  made 
by  tbe  city  board  to  tbe  board  of  county 
commissioners  in  reference  to  said  assess- 
ment, and  copy  of  tbe  order  of  tbe  county 
commissioners  directing  the  treasurer  to 
correct  his  tax  rolls,  are  attached  to  and 
made  a  part  of  the  petition. 

Tbe  county  attorney  demurred  to  tbe  pe- 
tition for  tbe  reason  that  It  failed  to  state 
a  cause  of  action,  that  the  verification  was 
insuflacient,  and  that  said  petition  did  not 
show  equity.  The  demurrer  being  sustain- 
ed, tbe  plaintiffs  elected  to  stand  on  their 
petition,  and  tbe  cause  was  brought  liere 
by  appeal. 

The  authority  of  tiie  board  of  county  com- 
missioners to  make  the  order  above  referred 
to  was  settled  in  Bostick  v.  Board  of  Co. 
Com.,  18  Okl.  92,  91  Pac.  112S.  Hence  there 
is  but  one  question  involved  in  the  case, 
namely,  whether  or  not  tbe  petition  states 
grounds  for  equitable  relief.  This,  of 
course,  is  to  lie  determined  from  the  wrongs 
complained  of  in  tbe  petition.  Are  they 
such  wrongs  as,  under  tbe  circumstances, 
will  be  redressed  in  a  court  of  equity? 
Briefly,  the  facts  which  constitute  the 
wrongs  complained  of  herein  are  that  plain- 
tiffs' property  was  regularly  assessed  and 
duly  returned  by  the  city  assessor,  and  that 
tbe  city  board  of  equalization  raised  this 
assessment  at  an  adjourned  meeting  instead 
of  the  regular  day  fixed  by  statute.  The 
petition  states:  That  the  board  met  on  tbe 
regular  day,  April  17th,  but,  without  trans- 
acting further  business,  adjourned  to  May 
Stb,  at  which  time  the  raise  complained  of 
was  made ;  the  gravamen  of  tbe  wrong  com- 
plained of  being  that  tbe  raise  was  irregu- 
larly made;  that  it  was  made  at  an  ad- 
journed meeting  without  notice  to  plaintiff, 
and  therefore  unlawful  and  void.  This,  of 
Itself,  is  not  sufficient  to  entitle  plaintiff  to 
equitable  relief.  The  law  fixing  April  17th 
as  the  day  on  which  the  city  board  shall 
meet  to  equalize  tbe  assessments  is  notice 
to  all  parties  interested.  This  law  does  not 
require  that  tbe  labors  of  the  board  shall 
be  completed  on  that  day,  nor  does  It  in- 
tend to  invalidate  work  of  equalization 
completed  at  an  adjourned  day,  especially 
if  made  purauant  to  adjournment.  And,  if 
the  records  of  tbe  board  show  that  it  met 
on  tbe  regular  day  and  adjourned  to  a  sub- 
sequent date,  then  such  record  is  notice  to 
parties  Interested  in  the  equalization.  And 
If  they  fail  to  appear  and  make  their  com- 
plaint and  avail  themselves  of  their  statu- 
tory remedy,  they  will  not  be  relieved  in 
a  court  of  equity,  unless  it  be  reasonably 


apparent  from  tbe  petition  that  the  prop- 
erty had  been  raised  above  its  fair  cash 
value.  But  if  it  appear  from  the  averments 
In  the  petition  that  property  has  been  rais- 
ed above  its  fair  cash  value,  a  court  of  eq> 
uity  will  take  cognizance  of  the  question, 
and,  if  the  averments  be  supported  by  evi- 
dence, will  grant  relief,  although  the  par- 
ties affected  may  have  failed  to  appear  on 
tbe  day  of  equalization.  Tbis  is  true  on 
the  theory  that  offioers  are  presumed  to  do 
their  duty,  presumed  to  do  Justice  to  all 
alike,  and  that  taxpayera,  having  rendered 
their  property  at  its  fair  cash  value,  have 
the  right  to  assume  that  tbe  ofllcen  of  tbe 
law  will  not  do  them  an  Injustice. 

Therefore  the  decisive  point  in  the  case 
at  bar  is  whether  the  property  in  question 
was  rendered  at  its  fair  cash  value,  or 
whether  it  was  raised  above  such  fair  cash 
value.  We  cannot  say  from  the  petition 
whether  this  is  true  or  not  Conceding  the 
truth  of  every  allegation  in  tbe  petition, 
and  on  den^urrer  tbe  averments  therein 
are  to  be  treated  as  true,  we  could  not  feel 
Justified  in  saying  that  the  property  was 
rendered  at  its  fair  cash  value  in  tbe  origi- 
nal assessment  as  returned  by^  the  city  as- 
sessor, nor  that  it  was  raised  above  its  fair 
cash  value  by  the  city  board  of  equaliza- 
tion. The  petition  does  not  allege  either 
to  be  true.  If  the  demurrer  bad  been  over- 
ruled and  defendant  had  elected  to  stand 
on  the  demurrer,  there  is  no  allegation  or 
statement  of  fact  in  tbe  petition  from  which 
the  court  below  could  have  reasonably  con- 
cluded that  the  property  was  rendered'  at 
Its  fair  cash  value  to  the  city  assessor,  and 
raised  above  such  value  by  tbe  board  of 
equalization  and  upon  such  conclusion  ren- 
der Judgment  Tbe  petition  refers  to  the 
original  assessment  as  tbe  "lawful  assess- 
ment," "true  assessment,"  "true  and  lawful 
assessment"  and  "valid  assessment,"  and 
refers  to  the  action  of  the  board  of  equali- 
zation as  the  "void  assessment,"  "unlawful 
assessment,"  "void  and  unlawful  assess- 
ment," and  "false  and  pretended  assess- 
ment"— thus  indicating  a  reference  to  the 
manner  of  making  the  raise  as  void,  and 
not  indicating  a  reference  to  the  fair  cash 
value  of  the  property.  Hence,  inasmuch  as 
plaintiff  Is  not  entitled  to  equitable  relief 
in  this  action  upon  any  other  ground  than 
that  tbe  property  bad  l>een  assessed  beyond 
Its  true  cash  value,  we  think  the  demurrer 
was  properly  sustained. 

The  rule  announced  by  tbe  Supreme  Court 
of  tbe  territory  in  Alva  State  Bank  v.  Ren- 
frew, 10  Okl.  26,  62  Paa  285,  and  Strelgbt 
V.  Durham,  10  Okl.  361,  61  Pac.  1096,  is: 
"Where  a  party  seeks  to  enjoin  tbe  colleo 
tlon  of  a  tax  which  he  claims  Is  illegal  and 
excessive  arising  from  tbe  action  of  the 
board  of  equalization  in  raising  the  valua- 
tion of  the  property  above  the  returned 
valuation  by  the  assessor  to  the  l>oard.  It 
devolves  upon  bim  not  only  to  allege  in  bia 
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petition,  but  to  prove,  that  tbe  property 
was  listed  and  retomed  for  asseBsment  at 
Its  true  cash  valne  before  a  court  of  equity 
will  Interfere  and  enjoin  the  collection  of 
the  excessive  tax." 

This'  rule  has  been  followed  in  Oarfleld 

Co.  V.  Oarfleld  Exchange  Bank,  126  Pac. ,i 

a  recent  case  decided  by  this  court,  not  yet 
officially  reported.  In  the  case  at  bar  It  Is 
not  even  alleged  that  the  assessment  was  ex- 
cessive^ The  plaintiff  seems  to  rely  for  re- 
lief solely  upon  the  technical  Irregularity  in 
the  raise  of  assessment 

Therefore,  in  view  of  the  allegations  in 
the  petition,  and  of  the  foregoing  authorities, 
we  think  the  plaintiff  failed  to  state  facts 
snfBcient  to  entitle  bim  to  equitable  relief, 
and  that  the  demurrer  was  properly  sus- 
tained. 

The  Judgment  of  the  court  below  la  af- 
firmed. 

FEB  CUBIAM.    Adopted  in  wboI& 


m  Okl.  323) 

EVANS  et  al.  v.  BROWN  et  nx. 
(Sapreme  Court  of  Oklahoma.    July  23, 1912.) 

(Byttabut  by  Me  Court.} 

1.  Bbokkbs   (S  102*)— Axjthobitt  — Aoiino 
FOB  Both  Pabtibs. 

A  sale  of  real  estate  from  which  a  sub- 
stantial advantage  baa  been  derived  cannot  be 
sustained  when  he  who  actively  promoted  it 
■ctM  as  the  ostensible  agent  for  the  vendor, 
when  in  reality  be  was  the  secret  agent  of  the 
purchaser,  unless  it  appears  that  the  principal 
after  fall  knowledge  of  all  the  facts  confirmed 
tbe  acts  of  the  agent. 

[Eld.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  f  146;  Dec.  Dig.  {  102.*] 

2.  Brokbbs   ({  106*)— Unacthobized  Acts— 

RATinCATION— EVIDBNCB. 

Evidence  examined,  and  held  sufficient  to 
snpport  the  finding  of  the  conrt  below  as  to  the 
scope  of  tbe  agency,  and  that  there  was  no  con- 
firmation by  the  principal  after  full  knowledge 
of  an  the  facts. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  i|  149-153;   Dec.  Dig.  i  106.*] 

Elrror  from  District  Court,  Oklahoma  Coun- 
ty;   Geo.  W.  Clark,  Judge. 

Action  by  W.  F.  Evans  and  another  against 
C  S.  Brown  and  wife.  Judgment  for  de- 
fendants, and  plalntlfrs  bring  error.  Af- 
flrmed. 

W.  F.  Evans,  of  St  Ixtuis,  B.  A.  Klein- 
acbmldt,  of  Oklahoma  City,  and  J.  H.  Grant, 
for  plaintiffs  in  error.  Burweli,  Crockett  A 
Johnson,  of  Oklahoma  City,  for  defendants 
in  error. 

KANE,  J.  This  was  a  suit  commenced  by 
the  plaintiff  in  error,  W.  F.  Evans,  against 
tbe  defendants  In  error,  to  reform  a  deed  to 
a  certain  piece  of  real  estate.  The  parties 
hereafter  will  be  designated  "plaintiff"  and 
"defendants"  as  they  were  designated  in  the 
conrt  below.  By  way  of  answer  and  cross- 
petition  the  defendant  C.  S.  Brown  set  up 


fraud  on  the  part  of  bte  agent  who  negotiat- 
ed tbe  sale  of  the  realty  out  of  which  the 
controversy  arose,  and  prayed  that  the  deed 
sought  to  be  reformed  be  canceled  and  his 
title  to  the  land  cleared.  Upon  trial  to  the 
court  a  decree  was  entered  in  conformity 
with  the  prayer  of  the  defendant,  to  reverse 
which  this  proceeding  in  error  was  com- 
menced. 

Tbe  court  l)elow  made  general  findings  la 
favor  of  tlie  defendants,  and  therefore  every, 
allegation  of  their  cross-petition  which  la 
reasonably  supported  by  tbe  evidence  must 
be  resolved  in  their  favor.  The  defendants 
C.  S.  Brown  and  Margaret  Brown  were  hus- 
band and  wife;  the  husband  l>eing  the  own- 
er In  fee  simple  of  tbe  lot  Involved.  Some 
time  prior  to  the  execution  of  the  deed  sought 
to  be  canceled.  Brown  and  one  Poole,  tbe 
local  agent  of  tbe  St  Louis  A  San  Francisco 
Railroad  Company,  In  Oklahoma  City,  had 
entered  into  an  oral  agreement,  whereby 
Poole  was  to  secure  a  purchaser  for  tbe  land 
for  which  service  Brown  was  to  pay  the 
usual  commission.  Brown  was  unfamiliar 
with  the  value  of  properties  in 'Oklahoma 
City,  and  in  settling  upon  a  price  for  the 
land  he  suggested  to  Poole  that  the  land 
was  worth  $5,000,  whereupon  Poole  said 
that  In  his  Judgment  It  was  not  worth  over 
$4,000,  and  recommended  that  Brown  take 
that  amount  for  it,  which  proposition  Brown 
finally  accepted.  Some  four  or  five  months 
before  the  execution  of  the  deed,  but  subse- 
quent to  tbe  agency  of  Poole,  the  general 
right  of  way  agent  for  the  St  Louis  &  San 
Francisco  Railroad  Company,  upon  the  sugges- 
tion of  Poole,  advised  his  company  to  purchase 
the  land  for  depot  and  terminal  purposes. 
Several  days  prior  to  tbe  contract  of  sale^ 
Mr.  Gray,  vice  president  of  the  company,  in- 
structed Mr.  Poole,  its  local  agent,  and  the 
agent  of  Brown  for  the  purpose  of  negotiating 
the  sale,  to  purchase  the  land  for  the  raUroad 
company,  to  be  used  for  terminal  and  depot 
facilities.  Shortly  after  the  instructions  of 
the  vice  president,  the  right  of  way  agent  ap- 
peared in  Oklahoma  City,  and  had  a  oonver* 
,Bation  with  Mr.  Poole  in  relation  to  the  pur^ 
chase  of  the  land.  At  this  conference  Poole 
and  Williams,  the  right  of  way  agent,  agreed 
that  they  would  tell  Brown  they  wanted  the 
property  for  a  broom  com  warehouse.  Poole 
then  telephoned  Brown  that  the  man  who 
wanted  to  purchase  his  property  for  a  broom 
com  warehouse  was  in  town.  Brown  inquir- 
ed where  he  could  meet  the  prospective  pnr^ 
chaser  and  talk  with  him.  Poole  answered 
that  it  would  not  do  for  Brown  to  see  the 
purchaser,  because  he  might  "queer  the  whole 
deal;  that  he  (Poole)  would  arrange  a  meet- 
ing at  tbe  India  boma  Club  at,  or  a  little  aft- 
er, noon  of  that  day.  Pursuant  to  this  ai>- 
rangement.  Brown  and  the  right  of  way 
agent  were  introduced  by  Poole,  whereupon 
Brown  asked  the  right  of  way  a^nt  what 
his  business  was,  who  answered  that  "he  had 
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no  particular  bnelness  now;  tbat  he  was  a 
retired  capitalist."  Brown  tben  asked  him 
what  he  desired  this  property  for,  and  he 
said  he  wished  to  acquire  It  for  the  purpose 
of  building  a  broom  com  warehouse  upon  It 
They  (Brown,  Poole  and  the  right  of  way 
agent)  discussed  the  price  and  other  details 
of  the  trade,  and  Brown  agreed  to  take  $4,- 
000,  whereupon  the  right  of  way  agent  then 
snggested  that  they  go  to  the  office  of  his  at- 
torneys for  the  purpose  of  having  the  neces- 
sary papers  prepared.  On  the  way  to  the 
o£Bce  of  the  attorneys,  who.  It  transpires, 
were  also  the  attorneys  of  the  railway  com- 
pany, Brown  again  asked  Williams  what  he 
wanted  this  property  for,  and  was.  again 
assured  that  he  wanted  it  for  the  pur- 
pose of  building  a  broom  com  warehouse 
thereon.  When  they  reached  the  attorneys' 
office.  Brown  was  left  sitting  in  the  recep- 
tion room,  and  Poole  and  the  right  of  way 
agent  retired  to  one  of  the  private  offices, 
and  after  consulting  with  a  member  of  the 
firm  came  out  with  a  contract  drawn,  pre- 
pared for  signature,  wherein  It  was  agreed 
that  Browb  should  sell  the  property  to  one 
Einderllne,  who  was  at  that  time  a  clerk  In 
the  attorneys'  office.  Poole  bad  with  him 
cash  belonging  to  the  railroad  to  the  amount 
of  $200,  which  money  was  paid  to  Brown.  A 
draft  was  drawn  by  Williams  as  the  general 
right  of  way  agent  for  the  St.  Louis  &  San 
Francisco  Railroad  Company,  and  handed  to 
Brown  with  the  request  that  he  Indorse  the 
same,  which  he  did,  taking  It,  according  to 
his  testimony,  to  be  simply  a  receipt  for  the 
money  paid  at  that  time.  WhUe  they  were 
In  the  attorneys'  office,  and  before  the  money 
was  paid.  Brown  again  asked  WUliams  wbat 
'  he  wanted  this  property  for,  and  insisted 
that  he  desired  to  know  absolutely  what  the 
property  was  to  be  used  for,  and  was  again 
assured  that  the  property  was  going  to  be 
used  for  the  purpose  of  building  a  broom 
com  warehouse  thereon.  Poole  Was  present 
during  this  conference  and  confirmed  all  the 
right  of  way  agent  said  pertaining  to  the 
purpose  for  which  the  property  was  being 
purchased.  Several  days  after  this  Poole 
telephoned  Brown  that  he  bad  the  draft  to 
pay  the  balance  of  the  purchase  price,  where- 
upon Brown  went  to  a  bank  designated  by 
Poole  for  the  purpose  of  closing  the  deal, 
where  the  deed  was  delivered  to  Poole,  who 
executed  tbe  deed  and  laid  It  down  on  the 
desk.  Poole  delivered  to  Brown  a  voucher 
Issued  by  tbe  St.  Louis  &  San  Francisco 
Railroad  Company  with  a  draft  for  |3,800. 
Poole's  version  of  what  took  place  at  that 
meeting  is  hereinafter  set  out  in  full.  The 
deed  executed  by  Brown  and  delivered  to 
Poole  conveyed  tbe  property  to  L^  F.  Parker, 
who  at  that  time  was  at  the  head  of  the 
legal  department  of  the  railroad  company. 
Subsequently  Parker  died,  and  W.  F.  Evans, 
bis  BUGceSflur,  caused  the  suit  to  be  revived 
In  his  name. 
The  evidence  also  tends  to  show  that  at 


the  time  of  the  sale  of  the  land  Its  reason- 
able value  was  In  the  neighborhood  ot 
$10,000. 

The  cross-petition  of  the  defendants  Bnt>- 
stantlally  set  up  the  foregoing  facts.  Orig- 
inally the  railroad  company  filed  a  disclaim- 
er and  afterwards  admitted  that  it  was  tbe 
real  purchaser  of  the  land,  and  that  it  was 
being  held  for  its  use  and  benefit  by  Mr. 
Evans,  its  general  counsel. 

Counsel  for  plaintiffs  in  error  present  tbetr 
contentions  under  three  subheads,  as  fol- 
lows: "(1)  The  alleged  false  representations 
complained  of,  and  which  were  to  the  effect 
that  the  property  was  being  purchased  for 
a  broom  corn  warehouse,  and  that  Williams 
was  a  capitalist  and  the  purchaser,  were  not 
material.  (2)  Poole's  employment  did  not 
constitute  him  anything  more  than  a  mere 
middleman,  whose  duty  It  was  to  find  a  pur- 
chaser. He  was  not  clothed  with  any  discre- 
tion In  the  premises,  and  hU(  employment  by 
plalntlfTs  herein  was  not  fraudulent  or 
against  public  policy.  (3)  Conceding,  for  the 
purposes  of  this  argument,  that  everything 
defendants  have  alleged  is  true,  still  they  are 
not  entitled  to  the  relief  prayed  for  by  them. 
Having  discovered  the  alleged  fraud  while 
the  contract  was  still  executory,  and  having 
voluntarily  elected  to  complete  it,  they  there- 
by waived  the  alleged  fraud  and  are  estop- 
ped from  setting  it  up  in  impeachment  of 
said  contract." 

[1]  A  mere  statement  of  what  the  court 
considers  the  established  facts  practically 
disposes  of  the  first  two  assignments  of  er- 
ror. No  principle  is  better  settled  than  that 
a  man  cannot  be  the  agent  of  both  the  seller 
and  the  buyer  in  the  same  transaction,  with- 
out tbe  intelligent  consent  of  both.  Loyalty 
to  his  trust  is  the  most  important  duty  whidi 
tbe  agent  owes  to  his  principal.  Reliance 
upon  bis  integrity,  fidelity,  and  ability  ia  the 
main  consideration  in  the  selection  of  agents: 
and  so  careful  is  the  law  In  guarding  this 
fiduciary  relation  that  it  will  not  allow  an 
agent  to  act  for  himself  and  his  principal, 
nor  to  act  for  two  principals  on  opposite 
sides  in  the  same  transaction.  In  such  cases 
the  amount  of  consideration,  the  absence  of 
undue  advantage,  and  other  like  features 
are  wholly  immaterial.  Nothing  will  defeat 
the  principal's  right  of  remedy,  except  his 
own  confirmation,  after  full  knowledge  of  all 
the  facts.  Actual  Injury  is  not  the  principle 
upon  which  the  law  holds  such  transactions 
voidable.  The  chief  object  of  tbe  principle 
is  not  to  compel  restitution  where  actual 
fraud  has  been  committed,  or  unjust  advan- 
tage gained,  but  it  is  to  prevent  the  agent 
from  putting  himself  in  a  position  in  which 
to  be  honest  must  be  a  strain  on  him,  and 
to  elevate  blm  to  a  position  where  he  cannot 
be  tempted  to  betray  bis  principal.  Hunter 
Realty  Co.  v.  Spencer  et  al.,  21  Okl.  155,  95 
Pac.  757,  17  L.  R.  A.  (N.  S.)  622;  Ferguson 
T.  Qooch,  M  Va.  1.  26  S.  B.  387,  40  U  B.  A. 
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234;  Conkey  ▼.  Bond,  36  N.  T.  427;  Davis 
r.  Hnmlln,  108  HI.  39,  48  Am.  Bep.  541;  Hen- 
derson et  al.  V.  Vincent,  84  Ala.  90,  4  South. 
180.  In  Hunter  Realty  Co.  et  al.  v.  Spencer 
H  al.,  supra,  a  case  similar  in  principle  to 
the  one  at  bar,  it  was  beld:  "Where  an  agent 
acts  for  both  parties  In  making  a  contract  re- 
quiring the  exercise  of  discretion,  the  con- 
tract is  contrary  to  public  policy,  and  void- 
able In  equity  upon  the  application  of  either 
party." 

So  well  settled  Is  the  foregoing  principle 
that  Its  soundness  la  not  controverted  by 
counsel  for  plaintiffs  in  error.  But  they  con- 
tend that  the  case  at  bar  falls  within  an  ex- 
ception to  the  general  rule  equally  well  es- 
tablished by  the  authorities,  to  the  effect 
that  the  maxim  that  "no  man  shall  serve 
two  masters"  does  not  prevent  the  same  per- 
son from  acting  as  agent  for  certain  purposes 
for  two  or  more  parties  to  the  same  trans- 
action when  their  Interests  do  not  conflict, 
and  where  loyalty  to  the  one  Is  not  a  breach 
of  duty  to  the  other.  Nolte  v.  Hulbert,  37 
Ohio  St.  445.  A  great  many  cases  are  cited 
In  support  of  the  exception.  Another  test  for 
determining  whether  a  case  falls  within  the 
general  rule  or  the  exception  is  quoted  from 
Southack  v.  Lane,  23  Misc.  Rep.  517,  52  N. 
Y.  Supp.  688,  as  applicable  to  the  facts  In 
the  case  at  bar:  "Where  he  (the  agent)  acts 
simply  as  a  middleman  to  bring  the  parties 
together,  and  takes  no  part  whatever  in  the 
negotiations,  there  will  be  nothing  illegal 
In  his  acting  for  both  parties,  and  claiming 
remuneration  from  each." 

None  of  the  foregoing  tests  apply  to  the 
case  at  bar.  In  the  first  place,  the  evidence 
tends  to  prove  that  the  defendant  relied  up- 
on the  judgment  of  Poole  in  fixing  the  price 
of  the  lot,  and  was  infiuenced  by  his  sug- 
gestions on  that  point  at  the  time  the  con- 
tract of  agency  w'as  entered  Into  and  all 
through  the  following  negotiations.  The  de- 
fendant told  Poole  that  he  thought  the  land 
was  worth  ?5,000,  which,  the  evidence  dis- 
closes, was  about  one-half  its  value;  but 
Poole  insisted  that  the  land  was  only  worth 
$4,000,  which  value  the  defendant  finally 
adopted.  On  this  question  the  defendant  tes- 
tified: "I  finally  made  a  price  of  $4,000; 
told  him  to  get  over  $4,000  if  he  could,  and 
left  it  with  him."  It  is  difficult  to  har- 
monize this  conduct  on  the  part  of  Poole 
with  loyalty  to  Brown.  Poole  undoubtedly 
knew  that  the  land  was  worth  a  great  deal 
more  than  the  price  he  induced  Brown  to 
place  upon  it.  Contrast  his  conduct  with  S. 
H.  Brown,  another  owner  of  property  adjoin- 
ing the  lot  in  controversy  and  to  whom  he 
owed  no  duty  and  his  conduct  with  his  prin- 
cipal, the  defendant  in  this  case.  The  day 
before  the  meeting  of  Brown,  Poole,  and  the 
right  of  way  agent,  at  which  the  contract  of 
sale  was  executed,  Poole  had  a  conversation 
with  Mr.  S.  H.  Brown  pertaining  to  the  pur- 
chase of  his  property  by  the  railway  com- 


pany, concerning  which  Mr.  S.  H.  Brown 
testified:  "He  (Poole)  says:  'I  have  known 
you  quite  a  while,  and  believe  you  to  be  a 
business  man,  and  you  will  not  impose  on 
us,  and  I  will  tell  you  frankly  what  we 
want.  We  want  to  buy  that  property  of 
yours,  that  storage  property  in  block  B.'  He 
says,  'I  haven't  been  so  frank  with  anybody 
along  the  line,  and  I  ask  that  you  keep  this 
to  yourself,'  and  then  he  gave  me  a  little 
outline  of  their  plans.  He  wanted  to  pur- 
chase this  line  of  property  for  the  purpose 
of  putting  in  a  depot.  The  purpose  was  to 
come  in  the  block  west  of  us,  which  would 
be  block  C.  I  said:  'By  the  way,  I  know 
the  owner  of  that  property,  Mr.  Brown,  and, 
if  I  can  be  of  any  service  to  you,  I  would  be 
glad  to.'  He  says:  'No,  I  know  him  too. 
The  property  is  listed  with  me.  You  don't 
need  to  trouble  about  it'  He  says:  'We  can 
get  that  at  a  very  reasonable  price,  putting 
it  up  to  Brown  that  we  are  going  to  put  a 
broom  corn  warehouse  on  the  property.' " 

The  evidence  further  shows  that  S.  H. 
Brown  received  $20,000  for  his  property, 
$2,000  of  which  was  allowed  for  the  buildings 
thereon.  In  the  face  of  such  evidence,  we 
do  not  see  how  It  can  be  said  with  any  show 
of  reason  that  the  interest  of  the  defendant 
and  the  railway  company  were  not  In  con- 
filct,  or  that  the  loyalty  of  Poole  to  the  rail- 
road company  did  not  constitute  a  grave 
breach  of  duty  to  the  defendant  Thus  It  ap- 
pears that  the  first  test  invoked  by  counsel 
for  plaintiffs  In  error  fails. 

The  second  one  seems  to  us  equally  as  in- 
applicable. It  seems  that  Instead  of  tak- 
ing "no  part  whatever  in  the  negotiations," 
Poole  took  a  very  active  part  therein.  The 
evidence  shows  that  when  the  right  of  way 
agent  arrived  to  close  up  the  deal,  Poole 
telephoned  to  defendant  of  his  arrival  and 
warned  defendant  not  to  see  him  alone,  "be- 
cause I  might  queer  the  deal."  And  the  evi- 
dence further  tends  to  show  that  Poole  was 
present  at  all  the  conferences  between  the 
right  of  way  agent  and  the  defendant  and 
actively  participated  in  deceiving  the  de- 
fendant as  to  the  facts.  Instead  of  for- 
warding the  negotiations  between  Brown  and 
the  railway  company  In  the  interest  of  his 
principal,  he  forwarded  them  in  the  interest 
of  the  railway  company.  He  was  bound  to 
disclose  to  his  principal  all  facts  open  to  his 
knowledge  material  to  the  matter  In  which 
he  was  employed.  He  not  only  concealed 
material  facts,  but  by  direct  false  statements 
did  everything  In  his  power  to  mislead  and 
deceive  the  defendant  Paraphrasing  a  sen- 
tence from  Young  v.  Hug'aes  et  al.,  32  N.  J. 
Eq.  372,  a  case  resembling  this  in  a  great 
many  particulars,  it  Is  impossible  to  read  the 
testimony  without  concluding  that  the  skill 
and  experience  of  Poole  were  not  exerted 
for,  but  rather  against,  his  principal.  It  is 
well  settled  that  no  sale  from  which  a  sub- 
stantial advantage  has  been  derived  can  be 
sustained  when  he  who  actively  promoted  it. 
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acted  as  tli«  ostensible  agent  for  the  vendor, 
tvben  In  reality  be  was  the  secret  agent  ot 
fbe  purchaser.  Donovan  v.  Campion  et  al., 
85  Fed.  71,  29  a  C.  A.  30. 

[2]  On  the  next  proposition  there  Is  con- 
siderable evidence  tending  to  support  the 
contention  of  counsel  for  plaintiffs  In  error, 
but  there  is  also  evidence  reasonably  tending 
to  support  the  findings  of  the  court  thereon. 
That  being  so,  this  court  Is  not  called  upon 
to  weigh  the  evidence.  It  is  unnecessary  to 
notice  in  detail  the  evidence  on  this  point 
It  is  clear  that  up  to  the  time  the  deed  was 
delivered  the  defendant  was  deceived  as  to 
the  true  condition  of  affairs  by  the  false 
statements  of  one  whom  he  had  a  right  to 
believe.  After  the  deed  was  delivered,  the 
defendant  evidently  became  suspicious  that 
something  was  wrong,  but  that  be  confirmed 
what  had  been  done  after  full  knowledge  of 
all  the  facts  is  not  at  all  apparent  As  to 
what  transpired  at  the  time  the  deed  was 
delivered,  Mr.  Poole  testified:  "As  I  remem- 
ber, I  laid  the  voucher  and  draft  out  on  the 
counter.  He  laid  the  deed  down  also.  We 
stood  there  and  talked  a  minute  or  two,  and 
Mr.  Brown  signed  the  voucher,  and  I  wit- 
nessed it  right  there,  L.  T.  Poole.  I  took  up 
the  deed,  Mr.  Brown  took  up  the  draft  for 
$3,800,  and  Mr.  Brown  said  the  property  was 
too  cheap;  he  had  been  stung." 

It  Is  upon  the  fact  that  the  consideration 
was  paid  with  drafts  of  the  railway  com- 
pany, and  the  statement  by  Brown  that  he 
had  been  stung,  that  counsel  principally  base 
their  contention  that  the  defendant  elected 
to  waive  the  alleged  fraud  after  discovering 
the  same,  and  is  therefore  estopped  from  set- 
ting it  up  In  impeachment  of  the  deed.  We 
cannot  agree  with  counsel.  While  it  may  be 
true  that  defmdant  discovered  facts  which 
made  Itim  suspicious  of  the  good  faith  of  bis 
agent,  there  is  nothing  to  show  that  he  had 
possession  of  sufficient  facts  to  enable  him  to 
determine  Just  how  and  by  whom  he  had 
been  deceived  and  what  his  rights  in  the 
premises  were.  The  railway  company  was 
at  all  times  denying  that  it  had  any  Interest 
in  the  land,  and  a  ^ear  and  six  months  after 
the  commencement  of  the  proceedings,  and 
some  considerable  time  after  the  defendant 
filed  his  answer  and  cross-petition,  it  solemn- 
ly "disclaims  any  interest  In  this  suit  and 
denies  that  it  is  the  proper  party  defendant 
in  this  cause."  It  Is  apparent  that  at  that 
time  the  officers  and  the  legal  department  of 
the  railway  company  were  of  the  opinion 
that  what  had  transpired  tending  to  inform 
the  defendant  of  the  true  situation  was  not 
sufficient  to  establish  its  connection  with  the 
transaction.  On  the  whole,  we  are  of  the 
opinion  that  there  Is  evidence  reasonably 
tending  to  show  that  the  defendant.  In  due 
time  after  the  discovery  of  the  fraud  prac- 
ticed upon  him,  sought  the  relief  to  which 
he  was  entitled,  and  did  not  by  delay  and 
Taclilation  waive  his  right  to  a  rescission  of 


the  sale  and  a  cancellation  of  the  deed  upon 
the  ground  of  the  fraud  of  his  agent 

The  judgment  of  the  court  below  must 
therefore  be  affirmed.  All  the  Justices  con- 
cnr,  except  Willlama,  J.,  absent  and  sot  par- 
ticipating. 


^  Okl.  166) 

WELCH  T.  BARNETT  e»  aL 
(Supreme  Court  of  Oklahoma.    May  14,  1912.) 

(Bvllaiut  iy  the  Court.) 

1.  COtJBTS    (I  185*)  —  BlVlEW   —  Tbiai.   Db 
Novo. 

By  section  16  of  article  7  of  the  Consti- 
tution and  section  1982  of  Gomp.  Laws  1909, 
it  is  provided  that  in  all  caseB  appealed  from 
the  county  court  to  the  district  court  the  cause 
shall  be  tried  de  novo  upon  questions  of  both 
law  and  tact;  and  when  such  an  appeal  is  tak- 
en, in  order  that  jurisdiction  may  he  conferred 
upon  the  district  court,  a  motion  for  new  trial 
is  not  required. 

[EJd.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  I  185;*  Appeal  and  Error,  Cent  Dig.  ff 
102,  3377,  3627.] 

2.  CouBTS  (I  185*)— CouwiT  CouBTs— Tbiai^ 
Db  Novo— "Civil,  Cadsb." 

The  term  "civil  causes,"  as  used  In  Comp. 
Laws  1909,  f  3989,  which  provides  that  in  the 
trial  of  such  causes  in  the  county  court  the 
pleadings  and  practice  shall  be  the  same  as 
that  of  the  district  court  does  not  include  mat- 
ters arising  in  the  exercise  of  the  probate  ju- 
risdiction of  the  county  court.  There  is  a  dis- 
tinction between  "civil  canses"  and  cases  aris- 
ing under  the  probate  jurisdiction  of  the  coun- 
ty court  under  the  classification  of  sections 
16  and  16  of  article  7  of  the  Constitution,  pro- 
viding for  appeals  from  the  county  court  to  the 
Supreme  Court  and  to  the  district  court 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  I  185.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1183-1193;  voL  8,  p.  7603.] 

3.  Wills  (|  164*)— Unoub  Influkncb— Ad- 
kissibiutt  of  evidkncx. 

Upon  a  contested  petition  for  the  probate 
of  a  will,  where  the  grounds  of  contest  are  that 
the  testator  did  not  possess  testamentary  ca- 

Sacity,  and  that  he  was  subjected  to  undue  in- 
uence  by  the  beneficiaries  of  the  will,  evidence 
should  be  admitted  tending  to  show  the  rela- 
tions existing  between  the  beneficiaries  and  the 
testator,  which  resulted  in  the  procurement  by 
them  from  him  of  a  deed  to  a  portion  of  lua 
property,  which  was  executed  seven  or  eight 
months  prior  to  the  date  of  the  will,  and  all 
the  facts  and  circumstances  connected  with 
said  deed  and  the  subsequent  relations  between 
the  parties. 

[Ed.  Note.— For  other  cases,  see  WiUs,  Cent 
Dig.  Sf  403-414:   Dec.  Dig.  {  164.*] 

4.  Wills  (i  164*)— Pbobatb— Aduibsibiutt 
OF  Evidence. 

The  beneficiaries  of  a  win  executed  by  a 
full-blood  Indian  were  two  white  men,  one  of 
whom  was  a  lawyer,  who  drew  the  will,  and  the 
third  was  an  Indian  judge.  Evidence  was  of- 
fered tending  to  show  that  these  same  parties 
were  beneficiaries  in  four  other  wills  made  by 
full-blood  Indians,  and  that  this  white  lawyer 
prepared  these  other  wills  and  kept  possession 
of  them.  This  evidence  was  excluded.  Held, 
on  account  of  the  relations  between  the  white 
race  and  the  Indian  race,  and  of  the  conditions 
prevailing  in  portions  of  the  state,  that  this 
evidence  should  have  been  submitted  for  con- 
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sideratlon  in  determining  the  question  of  nndue 
influence. 

[E!d.  Note.— For  other  cases,  see  Willa,  Cent. 
Dig.  H  40a-414:   Dec.  Dig.  i  164.*] 

5.  Whxb   (I  164*)— TJnduk  Injtubnct— Ad- 

MiasiBiuTT  OF  Evidence. 

In  trying  an  issue  of  undue  influence,  al- 
leged to  have  been  exerted  by  the  beneficiaries 
upon  the  testator  it  the  making  of  his  will, 
every  fact  from  which  the  inference  might 
legitimately  be  drawn  that  such  influence  had 
vr  had  not  been  exerted,  or,  if  exerted,  that  it 
had  or  had  not  been  effective,  is  admissible, 
provided  the  time  of  its  exertion  is  not  so  re- 
mote that  no  effect  can  reasonably  be  attribut- 
ed to  it,  and  that  such  evidence  tends  to  show 
that  the  effect  of  the  influence  was  operative 
upon  the  mind  and  will  of  the  testator  when 
be  executed  the  instrument. 

lEd.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  H  403-414;  Dec.  Dig.  |  164.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Hughes  County; 
John  Caruthers,  Judge. 

Petition  by  David  A.  Bamett  and  others 
for  probate  of  the  will  of  Bunnle  Hawkins, 
deceased,  and  Ralph  Welch,  guardian  of  Ad- 
die  Hickory,  objects  on  the  ground  of  undue 
influence,  duress,  and  fraud.  From  a  Judg- 
ment in  favor  of  the  beneficiaries  David  A. 
Bamett  and  others,  Welch  brings  error.  Re- 
versed and  remanded. 

This  action  originated  in  the  probate  court 
of  Hughes  county  by  the  filing  of  a  petition 
by  David  A.  Bamett,  praying  for  the  probate 
of  the  will  of  one  Bunnle  Hawkins,  deceased, 
and  the  issuance  of  letters  testamentary  to 
the  petitioner,  the  executor  named  in  said 
will.  The  probate  of  this  will  was  resisted 
by  Ralph  P.  Welch,  guardian  of  Addle  Hick- 
ory, a  minor,  and  the  only  heir  of  Bunnle 
Hawkins,  plaintiff  in  error,  upon  the  grounds 
that  the  will  was  not  executed  In  accordance 
with  the  requirements  of  the  statute,  and 
that  it  was  executed  because  of  the  undue 
Influence,  coercion,  duress,  and  fraud  prac- 
ticed npon  said  Bunnle  Hawkins  by  David  A. 
Bamett,  James  A.  Ostram,  and  John  E.  Tur- 
ner, the  beneficiaries  named  in  the  will,  and 
for  the  further  reason  that  Bnnnle  Hawkins 
was  not  possessed  of  testamentary  capacity 
at  the  time  of  the  execution  of  the  will.  Up- 
on the  Issues  thus  made,  a  trial  was  had  In 
the  probate  court,  resulting  in  a  finding  that 
the  will,  while  executed  by  Bunnle  Hawkins, 
was  executed  at  a  time  when  he  did  not  pos- 
sess testamentary  capacity,  and  because  of 
the  undue  influence  exerted  over  him  by  the 
beneficiaries,  and  an  order  was  made  deny- 
ing the  probate  of  the  will.  From  this  order 
the  beneficiaries,  Bamett,  Ostram,  and  Tur- 
ner, appealed  to  the  district  court  of  Hughes 
connty,  where  trial  was  bad  and  Judgment 
rendered  In  ftivor  of  the  beneficiaries,  who 
are  the  defendants  In  error  here.  Thereupon 
Ralph  P.  Welch,  the  guardian  of  Addle  Hick- 
ory, brings  the  case  to  this  court  by  petition 
In  error. 


Lewis  C.  Lawson,  of  Holdenvllle,  and 
James  A.  Long,  of  Wetumka,  for  plaintiff  in 
error,  J.  R.  Witty,  of  Holdenvllle,  and  Jno. 
E.  Turner,  of  Wetumka,  for  defendants  In 
error. 

AMES,  C  (after  stating  the  facts  as 
above).  [1]  The  first  question  presented  is 
whether,  on  appeal  from  the  county  court  to 
the  district  court  from  an  order  refusing  to 
probate  a  will,  a  motion  for  new  trial  in  the 
county  court  is  necessary  to  confer  Jurisdic- 
tion upon  the  district  court  We  think  not. 
In  Apache  State  Bank  v.  Daniels,  121  Pac 
237  (not  yet  oflacially  reported),  we  held  that 
under  the  provisions  of  section  16,  art.  7, 
and  section  2,  of  the  Schedule  of  the  Consti- 
tution, an  appeal  lies  to  the  district  court  In 
probate  matters,  as  provided  by  the  laws  of 
the  territory  of  Oklahoma.  Wilson's  Rev.  & 
Ann.  St.  1003,  {  1793;  Comp.  Laws  1900,  | 
6451.  Section  16  of  article  7  of  the  Consti- 
tution and  section  1982  of  Comp.  Laws  1909 
(Statutes  1907-08,  p.  286)  provide  that,  "In 
all  cases  appealed  from  the  county  court  to 
the  district  court,  the  cause  shall  be  tried 
de  novo  in  the  district  court  upon  questions 
of  both  law  and  fact."  In  probate  matters 
the  method  of  taking  the  appeal  to  the  dis- 
trict court  is  set  out  in  Comp.  Laws  1909,  i 
6465  (St  Okla.  1893,  1 1487),  and  it  is  as  fol- 
lows: 

"The  appeal  must  be  made: 

"1.  By  filing  a  written  notice  thereof  with 
the  Judge  of  the  county  court  stating  the 
Judgment,  decree,  or  order  appealed  from, 
or  some  specific  part  thereof,  and  whether 
the  appeal  Is  on  a  question  of  law,  or  of 
fact,  or  of  both,  and,  if  of  law  alone,  the 
particular  grounds  upon  which  the  party  In- 
tends to  rely  on  his  appeal;   and, 

"2.  By  executing  and  filing  within  the 
time  limited  in  the  preceding  section,  such 
bond  as  is  required  In  the  following  sections. 
It  shall  not  be  necessary  to  notify  or  sum- 
mon the  appellee  or  respondent  to  appear  In 
the  district  court,  but  such  respondent  shall 
be  taken  and  held  to  have  notice  of  such 
appeal  in  the  same  manner  as  he  had  notice 
of  the  pendency  of  the  proceedings  in  the 
county  court" 

It  Is  apparent  that  under  this  section  a 
motion  for  new  trial  is  not  necessary,  be- 
cause the  exact  manner  of  taking  the  appeal 
is  specified,  and  no  motion  for  new  trial  Is 
authorized.  Stewart  v.  Kendrlck,  12  OU. 
512,  73  Pac.  299. 

The  reason  for  such  a  motion  is  even  less 
under  the  provision  of  the  Constitution  re- 
ferred to,  which  provides  for  trial  de  novo 
on  all  questions  of  both  law  and  fact  As 
the  district  court  is  not  a  reviewing  court 
under  these  provisions  of  the  statutes,  bnt  is 
a  trial  court,  the  reason  for  a  motion  for 
new  trial  does  not  obtain.  It  is  true  the 
district  court  Is  an  appellate  court;    but  as 
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an  appellate  court  it  is  required  to  try  tbe 
cause  de  doyo,  and  therefore  does  not  re- 
view the  proceedings  in  the  county  court. 

[2]  It  is  argued,  however,  that  Comp. 
Laws  1909,  {  3989  (Session  Laws  1907-08, 
p.  474,  i  7),  requires  a  motion  for  new  trial. 
That  statute  is  as  follows:  "For  the  trial 
of  all  criminal  cases,  now,  or  hereafter  pend- 
ing, or  transferred  in  or  to  any  county  court, 
and  for  the  trial  of  all  civil  causes,  now,  or 
hereafter  pending  in  any  county  court,  the 
pleadings,  practice  and  procedure  shall  be 
the  same  as  that  of  the  district  court" 

Conceding,  without  deciding,  that  this  stat- 
ute would  require  a  motion  for  new  trial  in 
cases  covered  by  it,  we  do  not  think  probate 
proceedings  are  included  within  the  term 
"civil  causes,"  as  used  in  this  section.  Sec- 
tion 15  of  article  7  of  the  Constitution  pro- 
vides for  appeals  from  the  county  courts  to 
the  Supreme  Court ;  while  section  16  of  that 
article  provides  for  appeals  to  the  district 
court    Those  two  sections  are  as  follows: 

"Appeals  and  proceedings  in  error  shall 
be  taken  from  the  judgments  of  the  county 
courts  direct  to  the  Supreme  Court,  in  all 
cases  appealed  from  Justices  of  the  peace, 
and  in  all  criminal  cases  of  which  the  coun- 
ty court  is  vested  with  Jurisdiction,  and  in 
all  civil  cases  originally  brought  in  the  coun- 
ty court,  in  the  same  manner  and  by  like 
proceedings  as  appeals  are  taken  to  the  Su- 
preme Court  from  the  Judgments  of  the  dis- 
trict court. 

"Until  otherwise  provided  by  law,  in  all 
cases  arising  under  the  probate  Jurisdiction 
of  the  county  court,  appeals  may  be  taken 
from  the  judgments  of  the  county  court  to 
the  district  court  of  the  county  in  the  same 
manner  as  is  now  provided  by  the  laws  of 
the  territory  of  Oklahoma  for  appeals  from 
probate  to  the  district  court,  and  in  all  cases 
appealed  from  the  county  court  to  the  dis- 
trict court,  the  cause  shall  be  tried 'de  novo 
in  the  district  court  upon  questions  of  both, 
law  and  fact." 

It  will  be  observed  that  section  15  covers 
three  classes  of  cases,  and  authorizes  ap- 
peals in  these  three  cases  to  the  Supreme 
Court  Tliey  are  as  follows:  First,  all  cas- 
es appealed  from  Justices  of  the  peace;  sec- 
ond, all  criminal  cases  of  which  the  county 
court  has  Jurisdiction ;  third,  all  civil  cases 
originally  brought  in  the  county  court.  Sec- 
tion 16,  providing  for  appeals  to  the  district 
court,  only  applies  to  all  cases  arising  under 
the  probate  Jurisdiction  of  the  county  court. 
It  is  thus  seen  that  the  Constitution  draws 
a  distinction  between  civil  and  probate  mat- 
ters; and,  in  construing  the  statute  referred 
to,  we  think  the  term  "civil  action,"  as  there- 
in used,  should  be  construed  as  applicable 
to  the  classidcation  of  such  causes  contained 
in  section  15  of  article  7;  and  that  probate 
causes,  which  are  distinguished  from  civil 
cases  by  section  16,  should  be  excluded.  In' 
addition  to  this,  it  is  significant  that  the 
section  referred  to  (Comp.  Laws  11)09,  {  3989) 


is  found  in  the  chapter  on  Juries  and  Ju- 
rors, and,  in  all  probability,  was  Intended 
to  provide  for  the  trial  of  Jury  cases  in  the 
county  court,  and  not  intended  to  refer  to 
probate  cases. 

[3]  Having  reached  the  conclusion  that 
there  was  error  in  the  exclusion  of  evidence, 
it  will  be  unnecessary  to  pass  upon  the  other 
assignments  of  error.  In  order  to  correctly 
understand  the  bearing  'of  the  evidence  ex- 
cluded, a  brief  statement  of  the  facts  is 
necessary.  Turner,  one  of  the  def^dants  in 
error,  the  beneficiaries  under  the  will  of 
Bunnie  Hawkins,  is  a  practicing  lawyer.  Os- 
trum,  another  of  the  beneficiaries,  is  a  white 
man,  and  he  and  Turner  are  the  principal 
stockholders  and  are  officers  in  the  Wetumka 
Oil,  Mining  &  Development  Company.  Bar- 
nett  the  third  beneficiary,  is  a  Creek  Indian, 
and  Judge  of  the  Creek  courts  of  the  Creek 
Nation.  Some  time  in  the  summer  of  1907, 
the  beneficiaries  of  this  will  secured  a  war- 
ranty deed  from  Bunnie  Hawkins,  conveying 
to  the  Wetumka  Oil,  Mining  &  Development 
Company  160  acres  of  land.  The  considera- 
tion agreed  upon  was  $600,  of  which  $10  was 
paid  at  the  time,  and  various  amounts,  ag- 
gregating a  total  of  $33.50,  were  paid  up 
to  the  time  of  the  execution  of  the  will; 
$12.50  thereof  being  paid  on  the  day  before 
the  will  was  made.  The  will  was  executed 
on  March  21,  1908,  and  therefore  six  or 
eight  months  after  the  deed  was  executed. 
At  the  time  Bunnie  executed  the  will,  be 
had  consumption,  which  resulted  in  his 
death  about  a  month  afterwards.  By  its 
terms  the  will  conveyed  all  his  property, 
both  real  and  personal,  to  the  beneficiaries 
therein  named,  and  therefore  included  the 
debt  which  they  owed  him.  The  will  was 
drawn  by  Turner  in  his  office. 

We  think  the  court  erred  in  excluding  evi- 
dence of  two  classes:  First,  evidence  tending 
to  show  the  relations  between  the  testator 
and  beneficiaries  during  the  summer  of  1907, 
when  they  procured  the  deed;  and,  second, 
evidence  tending  to  show  that  these  bene- 
ficiaries were,  to  a  certain  extent,  engaged 
In  the  business  of  becoming  beneficiaries  in 
wills  executed  by  Indians.  The  nature  of 
the  evidence  of  the  first  class  which  was  ex- 
cluded is  disclosed  by  the  following  quota- 
tions: "Q.  Going  back,  did  you,  or  Mr.  Oa- 
trum,  or  the  Wetumka  OH,  Mining  &  De- 
velopment Company,  execute  any  note,  mort- 
gage, duebill,  or  contract  and  give  it  to 
Bunnie  Hawkins,  showing  the  amount  of  in- 
debtedness due  him  for  the  unpaid  purchase 
price  of  that  land?  By  Mr.  Witty:  We  ob- 
ject as  incompetent  irrelevant  and  immate- 
rial. By  the  Court:  Sustained.  Q.  Yon  said 
there  was  about  $33  paid  on  this  land.  What 
about  the  purchase  price  of  that  land?  By 
Mr.  Witty:  We  object  as  incompetent,  ir- 
relevant and  immaterial.  By  the  Court: 
Sustained.  By  Mr.  Long:  Q.  What  was  done 
about  It  about  securing  it?  By  Mr.  Witty: 
Objected  to  for  the  same  reason.     By  the 
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Coart:  Sustained.  By  Mr.  Long:  I  offer 
to  show  that  the  purchase  price  was  not 
paid,  except  $33.50,  and  that  there  was  no 
secfurlty  given  to  the  alleged  testator  for  the 
payment  of  the  purchase  price.  By  the 
Court:  I  have  sustained  that.  By  Mr.  Long: 
Elxception,  please.  •  •  *  Q.  Did  you  erer 
see  Bunnle  Hawkins  and  John  E.  Turner 
and  D.  A.  Bamett  and  J.  A.  Ostrum  togeth- 
er? By  Mr.  Turner:  Objected  to  as  Incom- 
petent, Irrelevant,  and  immaterial.  By  the 
Court:  Sustained.  By  Mr.  Long:  Excep- 
tion, please.  By  Mr.  Turner:  We  will  ad- 
mit we  were  together  several  times.  By  Mr. 
Ijong:  I  offer  to  show  by  this  witness  that 
he  was  present —  By  Mr.  Turner:  I  object 
to  the  statement;  the  question  shows  itself. 
By  the  Court:  Sustained.  By  Mr.  Long: 
Q.  What  were  they  doing?  By  Mr.  Turner: 
We  object,  for  the  reason  that  it  Is  Incom- 
petent, irrelevant,  and  immaterial,  unless  it 
is  about  this  transaction.  By  the  Court: 
Sustained.  By  Mr.  Long:  Q.  What  were 
they  doing  at  any  time  prior  or  after  the 
making  of  this  will?  By  Mr.  Turner:  We 
object  as  immaterial.  By  the  Court:  Sus- 
tained. By  Mr.  Long:  Exception,  please. 
We  offer  to  prove  by  this  witness  that  on  a 
certain  night  during  June  or  July,  1907,  this 
witness  was  present  in  a  pasture  where  they 
had  Bunnle  Hawkins,  and  where  they  en- 
tertained a  large  number  of  Indians  till  after 
midnight,  and  that  on  the  next  morning  they 
secured  deeds  to  several  hundred  acres  of 
land,  including  160  aci-es  from  Bunnle  Hawk- 
ins, for  which  they  did  not  pay  the  full  val- 
ue, or  anything  like  5  per  cent  of  the  value, 
of  the  property;  that  this  transaction  was 
again  repeated  by  the  beneficiaries  named  In 
this  will,  or  alleged  will,  on  the  night  of  the 
8th  of  August,  and  August  9,  1907.  By  Mr. 
Witty:  We  move  to  strike  the  offer  from 
the  record.  By  the  Court:  No;  let  it  stay 
In;  bat  I  will  sustain  the  objection.  By  Mr. 
Witty:  We  except.  By  Mr.  Long:  I  ex- 
cept to  the  ruling  of  the  court." 

Two  of  the  objections  to  the  probate  of 
the  will  were  that  Bunnle  Hawkins  was  not 
of  testamentary  capacity,  and  that  the  ben- 
eficiaries bad  exercised  undue  Influence.  We 
think  this  testimony  should  have  been  re- 
ceived by  the  court  and  considered  in  its 
bearing  upon  both  these  issues. 

[4, 5]  The  evidence  of  the  second  class 
which  was  excluded  by  the  court  Is  disclos- 
ed by  the  following  quotation  from  the  tes- 
timony of  Turner:  "By  Mr.  Long:  Q.  Is  it 
not  a  fact  that  you  have  now  in  your  pos- 
session four  other  wills  made  by  full-blood 
Indians  to  you  that  you  drew  in  your  office, 
bequeathing  to  you  their  allotments  and  in- 
herited lands,  after  you  had  bought  their 
inherited  lands  and  only  paid  a  small  price, 
a  small  part  of  the  purchase  price,  in  which 
Turner,  Ostrum,  and  Bamett  are  benefi- 
ciaries? By  Mr.  Witty:  We  object  as  In- 
rompetent,  irre'evant,  and  immaterial.  By 
the  Court:    Sustained.     By  Mr.  Long:    Ex- 


ception, please.  Q.  Mr.  Turner,  have  yon 
not  now  in  this  court  a  case  pending,  where- 
in you' and  Barnett  and  Ostrum  are  the  bene- 
ficiaries named  by  full-blood  Indians,  in' 
which  you  drew  the  wlU,  and  which  has 
been  contested?  By  Mr.  Witty:  We  object 
as  not  the  best  evidence,  incompetent,  irrele- 
vant, and  immaterial.  By  the  Court:  It  is 
clearly  Incompetent" 

When  we  bear  in  mind  the  relation  of 
these  beneficiaries  to  the  testator,  and  the 
peculiar  facts  and  circumstances  of  this  case, 
we  believe  this  evidence  should  have  been 
considered.  If  white  men  are  engaged  in 
the  business  of  becoming  the  beneficiaries 
of  the  wills  of  full-blood  Indians,  that  is  a 
circumstance  which,  it  seems  to  us,  is  proper 
for  consideration  in  ascertaining  whether  or 
not  they  have  exerted  undue  influence  upon 
any  particular  one  of  these  Indians.  The 
white  man  belongs  to  a  different  race.  The 
Indians  in  this  state,  by  virtue  of  the  dis- 
tribution of  their  tribal  property,  are  all 
property  owners.  Many  of  them  are  the 
owners  of  valuable  property.  The  full 
bloods,  as  a  general  rule,  are  known  to  be 
peculiarly  subject  to  the  loss  of  their  prop- 
erty at  the  hands  of  designing  and  unscrupu- 
lous white  men.  The  courts  should  be  astute 
to  furnish  them  protection,  and  every  legiti- 
mate .rule  of  law  should  be  most  liberally  ap- 
plied in  their  interest 

It  is  not  natural  that  one  white  man 
should  be  the  beneficiary  of  the  wUls  of  five 
full-blood  Indians.  It  is  not  natural  that 
after  full-blood  Indians  have  sold  to  one 
white  man  their  inherited  lands  for  a  mere 
fraction  of  their  value  that  they  should  be 
under  such  heavy  obligations  to  him  that 
they  would  then  voluntarily  walk  into  his 
office  and  ask  him  to  draw  wills  for  them, 
creating  him  the  sole  heir  of  aU  of  their  al- 
lotments, as  well  as  their  inherited  lands. 
This  Is  particularly  true  when  It  appears 
that  there  Is  doubt  In  the  minds  of  the 
white  man  about  the-  legal  right  of  these 
full-blood  Indians  to  sell  their  Inherited 
lands.  One  cannot  help  suspect  that  these 
wills  have  something  to  do  with  perfecting 
the  title  which  the  white  man  has  purchas- 
ed for  a  nominal  consideration.  Evidence 
tending  to  show  a  series  of  transactions  of 
this  kind  strongly  leads  us  toward  the  con- 
clusion that  the  wills  resulted  from  the  same 
Infiuence,  which  induced  the  Indians  to  make 
the  deeds  for  a  wholly  Inadequate  considera- 
tion; and,  if  the  admissibility  of  this  evi- 
dence can  be  reconciled  with  established 
principles  of  law,  it  should  certainly  be  ad- 
mitted. 

In  the  first  volume  of  Wigmore  on  Evi- 
dence, paragraphs  300  to  383,  the  author  dis- 
cusses at  length  the  admissibility  of  evidence 
tending  to  establish  other  offenses  or  similar 
acts,  for  the  purpose  of  showing  knowledge, 
design,  intent,  habit,  status,  or  course  of 
business.  In  section  302,  he  says:  "Without 
formulating  any  acciurate  test,  and  without 
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«ttemptlng  by  numerons  Instances  to  secure 
absolute  certainty  of  inference,  the  mind  ap- 
plies this  rough  and  instinctive  process  of 
reasoning,  namely,  that  an  unusual  and  ab- 
normal element  might,  perhaps,  be  present 
In  one  instance ;  but  the  oftener  similar  in- 
stances occur  with  similar  results,  the  less 
likely  is  the  abnormal  element  likely  to  be 
the  true  explanation  of  them.  Thus,  if  A., 
while  hunting  with  B.,  hears  the  bullet  from 
B.'s  gun  whistling  past  bis  head,  be  is  will- 
ing to  accept  B.'8  bad  aim  or  B.'s  accidental 
tripping  as  a  conceivable  explanation;  but 
if  shortly  afterwards  the  same  thing  hap- 
pens again,  and  if  on  the  third  occasion  A. 
receives  B.'s  bullet  In  his  body,  the  immedi- 
ate inference  (L  e.,  as  a  probability,  per- 
haps not  a  certainty)  is  that  B.  shot  at  A. 
deliberately;  because  the  ctiances  of  an  in- 
advertent shooting  on  three  successive,  sim- 
ilar occasions  are  extremely  small;  or,  to 
put  it  in  another  way,  because  inadvertence 
or  accident  is  only  an  abnormal  or  occasion- 
al explanation  for  the  discharge  of  a  gun 
at  a  given  object,  and  therefore  the  recur- 
rence of  a  similar  result  (1.  e.,  discharge  to- 
wards the  same  object,  A.)  excludes  the  fair 
possibility  of  such  an  abnormal  cause,  and 
points  out  the  cause  as  probably  a  more 
natural  and  usual  one,  i.  e.,  a  deliberate  dis- 
charge at  A.  In  short,  similar  results  do 
not  usually  occur  through  abnormal  causes; 
and  the  recurrence  of  a  similar  result  (here 
in  the  shape  of  an  unlawful  act)  tends  (In- 
creasingly with  each  instance)  to  negative 
accident  or  inadvertence  or  self-defense  or 
good  faith  or  other  innocent  mental  state, 
and  tends  to  establish  (provisionally,  at 
least,  though  not  certainly)  the  presence  of 
the  normal,  1.  e.,  criminal,  intent  accom- 
panying such  an  act ;  and  the  force  of  each 
additional  Instance  will  vary  in  each  kind 
of  offense  according  to  the  probability  that 
the  act  could  be  repeated,  within  a  limited 
time  and  under  given  circumstances,  with 
an  innocent  intent.  The  general  canon  of 
logical  Inference  already  examined  (ante,  sec- 
tions 31,  32)  is  here  applied  and  illustrated." 
In  the  same  section  the  author  quotes  the 
following  from  the  opinion  of  Grove,  J.,  in 
Blake  T.  Assurance  Co.,  L.  E.  4  C.  P.  D.  94, 
98:  "When  the  question  is  whether  an  act 
was  or  was  not  fraudulent,  acts  of  a  similar 
kind  are  given  as  evidence  to  show  Inten- 
tion. I  remember  In  a  housebreaking  case 
in  which  I  was  counsel,  a  man  was  found, 
under  suspicious  circumstances,  in  a  bed- 
room. It  was  set  up  that  he  was  there 
courting  the  servant.  To  show  a  guilty  in- 
tention, Earle,  C.  X,  admitted  evidence  of  the 
fact  that  he  was  seen  in  a  bouse  a  week  be- 
fore under  circumstances  equally  suspicious, 
and  which  rebutted  the  idea  that  he  was 
there  for  the  purpose  of  courting.  •  •  • 
To  take  the  common  instance  of  fraud  com- 
mitted by  means  of  begging  letters:  If  a 
single  letter  to  one  individual  only   were 


proved,  the  evidence  would  probably  be  In- 
sufficient for  a  conviction;  but  the  particu- 
lar transaction  is  shown  to  be  a  guilty  one 
by  proving  that  the  person  charged  has  done 
the  same  thing  20  times  before,  and  that  in 
each  case  he  has  told  false  stories  and  giv- 
en fictitious  names.  Then  is  there  any  rule 
of  law  to  exclude  this  evidence?  I  am  of 
opinion  that  there  is  not  Where  the  act  It- 
self does  not  per  se  show  its  nature,  the  law- 
permits  other  acts  to  be  given  in  evidence, 
for  the  purpose  at  showing  the  nature  of  the 
particular  act,  as,  for  Instance,  in  cases  of 
uttering  counterfeit  coin,  even  in  some  cases 
of  murder,  and  generally  whenever  it  is  nec- 
essary to  show  the  intent  with  which  the 
act  was  done.  •  •  •  (So  In  this  case)  if 
you  show  similar  shams,  carried  out  under 
the  same  false  name,  and  that  the  defend- 
ants are  the  people  who  put  the  money  In 
their  pocket  in  each  casp,  the  difficulty  aris- 
ing from  any  possibility  of  mistake  in  the 
case  is  r«noved;  and  the  jury  may  reason- 
ably be  called  upon  to  infer  that  the  defend- 
ants Intended  to  pocket  the  money  of  tbe 
plaintiff  in  the  particular  case." 

He  also  quotes  the  following  from  the 
opinion  of  Judge  Taft,  in  Penn  M.  L.  Ins. 
Co.  V.  M.  U  B.  &  T.  Co.,  72  Fed.  422,  19  C. 
C.  A.  295,  38  L.  B.  A.  33,  70:  "It  Is  a  well- 
established  rule  of  evidence  that,  where  the 
Issue  is  the  fraud  or  innocence  of  one  in 
doing  an  act  having  the  effect  to  mislead 
another,  it  is  relevant  to  show  other  similar 
acts  of  tbe  same  person  having  the  same 
effect  to  mislead,  at  or-  about  the  same  time, 
or  connected  with  the  same  general  subject-, 
matter.  The  legal  relevancy  of  such  evi- 
dence Is  based  on  logical  principles.  It  cer- 
tainly diminishes  the  possibility  that  an 
innocent  mistake  was  made  in  an  untrue 
and  misleading  statement  to  show  similar 
but  different  misleading  statements  of  the 
same  person  about  the  same  matter,  because 
it  Is  less  probable  that  one  would  make  in- 
nocent mistakes  of  a  false  and  misleading 
character  in  repeated  instances  than  in  one 
instance." 

The  author  concludes  this  paragraph,  at 
page  394,  with  the  following:  "It  is  just 
this  requirement  of  similarity  which  leaves 
so  much  room  for  difference  of  opinion,  and 
accounts  for  the  bewildering  variances  of 
rulings  in  the  different  Jurisdictions,  and 
even  In  the  same  Jurisdiction  and  in  cases 
of  the  same  offense.  Some  Judges  incline 
to  treat  the  Judicial  test  of  probative  value 
as  identical  with  the  common-sense  test, 
and  to  admit  such  instances  as  bear  a  sim- 
ilarity liberally  Interpreted  by  the  standard 
of  everyday  reasoning.  Other  Judges  set 
their  faces  firmly  against  every  Instance 
which  Is  not  on  all  fours  with  the  offense 
In  Issue,  regardless  of  the  consideration  that 
Justice  consists  quite  as  much  in  protecting 
the  public  against  evil  doers  as  In  showing 
mercy  to  those  whose  guilt  has  been  more 
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or  less  skillfully  concealed.  It  is  hopeless  to 
attempt  to  reconcile  the  precedents  under 
the  Tarions  heads;'  for  too  much  depends  on 
the  tendency  of  the  court  in  dealing  with 
flexible  principle.  One  court  will  be  certain 
to  exclude  everything  that  is  not  too  clearly 
probative  for  even  technical  qulbblers  to  op- 
pose, and  Bometlmes  will  exclude  even  that. 
Another  court  will  accept  whatever  has  real 
probative  value.  Something,  however,  may, 
perhaps,  be  gained  by  realzing,  as  to  the 
former,  that  it  is  not  the  law,  nor  precedent, 
nor  principle,  nor  policy,  that  wUl  account 
for  such  rulings,  but  merely  a  rooted  inclina- 
tion to  take  the  stricter  view  and  a  prefer- 
ence to  err  in  favor  of  criminals  and  against 
Innocent  victims." 

In  Jones  on  Evidence  (2d  Ed.)  S  14S,  it  la 
said:  "In  criminal  cases  the  conduct  of  the 
prisoner  on  other  occasions  is  sometimes 
relevant,  where  snch  conduct  has  no  other 
connection  with  the  charge  under  Inquiry 
than  that  it  tends  to  throw  light  on  what 
were  his  motives  and  intentions  in  doing 
the  act  complained  of.  Thus,  on  trials  for 
uttering  counterfeit  bills  or  coin  and  forged 
instruments,  it  has  long  l>een  the  practice  to 
admit  evidence  of  the  uttering  of  similar 
counterfeit  money  or  forgeries  to  other  per- 
sons atiout  the  same  time;  for,  wmie  in  a 
single  case  the  uttering  of  counterfeit  mon- 
ey might  be  perfectly  consistent  with  in- 
nocence, the  probabilities  of  guilty  knowl- 
edge rapidly  Increase  on  proof  of  a  con- 
tinned  dealing  In  the  unlawful  money.  On 
an  accasatlon  for  receiving  stolen  property, 
knowing  it  to  have  been  stolen,  evidence 
that  the  accused  has  frequently  received  sim- 
ilar articles  under  like  circumstances  from 
the  same  thief,  and  stolen  from  the  same 
person  or  place,  knowing  that  they  were 
stolen,  is  relevant  to  show  guilty  knowledge. 
The  same  rule  has  been  applied  in  actions 
for  conspiracy;  for  example,  where  the 
proof  tended  to  show  that  the  accused  and  a 
deputy  collector  had  conspired  to  defraud 
the  revenue  by  entering  goods  at  an  under- 
valuation, evidence  of  other  transactions  in 
furtherance  of  the  common  enterprise  was 
held  relevant  On  the  game  principle  in 
trials  for  embezzlement,  other  previous  acts 
of  the  defendant  of  a  similar  character,  so 
intimately  connected  with  the  one  under  in- 
vestigation as  to  show  common  criminal  In- 
tent, are  relevant" 

These  same  rules  are  stated  with  much 
fullness  in  Wlgmore  on  E^vidence  in  the 
sections  cited;  and  at  section  870  that  au- 
thor says  that  the  same  rules  apply  in  civil 
as  in  criminal  cases.  If  evidence  of  similar 
transactions  is  admissible  on  a  trial  for 
uttering  counterfeit  bills.  If  evidence  of  sim- 
ilar transactions  is  admissible  on  a  charge 
of  receiving  stolen  property,  if  evidence  of 
similar  transactions  is  admissible  on  a  trial 
for  conspiracy,  if  evidence  of  similar  trans- 
actions la  admissible  to  determine  the  fraud- 


ulent nature  of  the  transfer  of  property 
(Wlgmore  on  Evidence,  i  333),  then  we  hold 
that  under  the  facts  and  circumstances  of 
this  case  evidence  of  similar  transactions 
may  be  considered  as  bearing  upon  the  in-, 
tent  of  these  beneficiaries  to  commit  a  fraud 
against  the  testator  and  his  heirs. 

At  section  333  Wlgmore  says:  "Here  the 
question  is  whether  the  transfer  was  made 
with  Intent  to  defraud  the  transferror's 
creditors  by  deceiving,  delaying,  or  hinder- 
ing them.  The  act  of  transfer  is  conceded; 
no  specific  question  aa  to  knowledge  (except  of 
insolvency)  usually  arises  (ante,  section  301); 
and  the  inquiry  is  simply  as  to  the  Intent 
accompanying  the  act  On  the  intent  theory 
(ante,  section  302),  other  transfers  of  prop- 
erty may  have  some  bearing  on  this  question 
by  tending  to  negative  the  probability  of 
good  faith.  They  will  have  such  a  proba- 
tive value  whenever  they  are  made  under 
such  circumstances  that  they  cannot  be  nat- 
urally accounted  for  by  the  ordinary  course 
of  business  In  which  such  transfers  occur, 
from  time  to  time,  with  good  faith.  The 
difi^culty  is  to  determine  what  circumstances 
are  essential  to  produce  this  improbability 
that  the  transfer  was  in  that  ordinary  course 
of  business  whidi  involves  good  faith.  (1) 
The  quantity  of  property  conveyed  will  have 
great  weight  as  where  all  the  .debtor's  es- 
tate Is  conveyed;  but  this  Is  not  an  essen- 
tial. (2)  The  persons  to  whom  the  transfers 
are  made  will  have  weight,  because  ordi- 
nary transfers  are  naturally  made  to  various 
persons,  and  a  multiplicity  of  transfers  to 
the  same  person  is  hardly  to  be  accounted 
for  by  good  faith.  Moreover,  the  family  or 
friendly  relationship  of  the  transferee  may 
strengthen  the  improbability.  But  It  la  not 
essential  that  the  transferee  should  be  the 
same  person  in  each  case,  or  should  be  in- 
timately related.  (3)  The  time  of  the  other 
transfers  has  much  weight;  for  In  the  ordi- 
nary course  of  business  a  large  proportion 
of  the  entire  property  may  be  casually  sold 
from  time  to  time,  but  not  repeatedly  within 
a  short  time.  But  the  time  is  chiefly  Im- 
portant so  far  as  the  other  transfers  occur 
during  the  period  when  the  transferror  Is  in- 
solvent, because  the  singularity  of  such 
transfers  at  that  time  is  less  accountable  by 
the  ordinary  course  of  business  than  at  any 
other  time.  It  is  usually  said  that  the  other 
transfers  offered  must  have  occurred  dur- 
ing a  time  of  Insolvency,  actual  or  impend- 
ing; but  this  should  hardly  be  required  as 
a  rule.  Subsequent  as  well  as  prior,  trans- 
fers equally  avail  to  negative  good  faith. 
(4)  The  consideration  Is  material;  for  a 
voluntary  transfer  at  such  a  time  is  singu- 
larly inconsistent  with  the  probability  of 
good  faith.  On  the  whole,  then,  while  sev- 
eral sorts  of  circumstances  are  significant 
their  weight  may  vary  in  each  case,  and  no 
one  of  them  is  essential,  except  that  of  time, 
and  here  no  fixed  rule  can  l>e  laid  down." 
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The  evidence  offered  and  rejected  tended 
to  show  that  these  heneflclarles  were  buying 
the  inherited  lands  of  at  least  five  full-blood 
Indians;  that  they  were  paying  for  these 
inherited  lands  an  insignlflcant  proportion 
of  their  real  value — about  5  per  cent;  that 
they  were  doubtful  about  the  title  which 
they  were  acquiring;  that  these  Indians,  In 
addition  to  their  inherited  lands,  also  had 
allotted  lands;  that  under  these  circum- 
stances these  full-blood  Indians  voluntarily 
appeared  in  the  office  of  one  of  the  benefi- 
ciaries, the  lawyer,  and  asked  him  to  write 
wills,  devising  and  bequeathing  to  blm  and 
his  associates  all  of  their  property,  real  and 
personal,  thus  disinheriting  their  lawful 
heirs  and  substituting  these  beneficiaries, 
two  of  whom  were  of  a  different  race,  and 
none  of  whom  were  In  any  way  related. 
The  situation  Is  so  repugnant  to  the  natural 
course  of  events,  and  to  the  natural  senti- 
ments of  humanity,  as  to  almost  justify  its 
condemnation  as  against  public  policy;  and 
we  believe  these  facts  should  be  considered 
in  determining  the  right  and  justice  of  the 
case.  Indeed,  the  policy  of  this  state  vritb 
reference  to  this  subject  was  expressed  by 
the  Legislature  of  1909  in  an  act  which  took 
effect  on  June  11th  of  that  year,  providing 
"  •  *  *  that  no  person  who  is  prevented 
by  law  frqm  alienating,  conveying  or  In- 
cumbering real  property  while  living  shall  be 
allowed  to  bequeath  same  by  will."  Comp. 
Laws  1909,  §  8892. 

An  extensive  note  upon  undue  influence 
as  affecting  the  validity  of  wills  is  found 
In  31  Am.  St.  Rep.,  extending  from  page  870 
to  page  691.  The  author  of  this  note,  at 
page  670  of  31  Am.  St  Rep.,  says:  "That 
undue  influence  exercised  over  a  testator 
will  invalidate  a  will  executed  by  him  as 
the  result  of  its  domination  is  everywhere 
conceded;  and  it  is  therefore  of  the  utmost 
importance  that  some  test  be  formulated,  by 
the  application  of  wtilch  to  established  facts 
a  correct  conclusion  may  be  reached  as  to 
whether  or  not  a  wUl  is  incurably  tainted 
by  this  vice.  We  must,  however,  confess  at 
the  outset  that  such  a  test  has  not  been,  and 
cannot  be,  prescribed,  and  that  each  case 
must  be  left  to  be  decided  in  the  light  of  its 
attendant  circumstances.  Elkinton  v.  Brick, 
44  N.  J.  Eq.  154  [15  Atl.  391,  1  L.  R.  A. 
161];  Waddlngton  v.  Buzby,  45  N.  J.  Eq.  173 
lie  AU.  600],  14  Am.  St  Rep.  706;  Hartman 
V.  Strickler,  82  Va.  225.  It  is  not  the  means 
employed,  so  much  as  the  effect  produced, 
which  must  be  considered  in  determining 
whether  undue  influence  has  contributed  to 
the  making  of  a  will;  for,  no  matter  what 
means  have  been  employed  for  influencing 
the  judgment  or  overcoming  the  will  of  the 
testator,  yet.  If  he  was  able  to  resist  them, 
and,  notwithstanding  their  existence,  to  make 
a  disposition  of  his  property  according  to  his 
own  desires,  that  disposition  must  stand, 
because  the  influences  were  unavailing. 
Though,  oa  the  other  hand,  the  Influence  ex- 


erted over  the  testator  was  such  as.  If  ap- 
plied under  ordinary  circumstances,  or  ex- 
ercised over  persons  of  ordinary  powers  of 
resistance,  would  t>e  regarded  as  innocent, 
yet,  if,  in  the  particular  case.  It  resulted  in 
a  disposition  of  property  contrary  to  the  tes- 
tator's desire,  the  influence  was  undue.  Lev- 
erett's  Heirs  v.  Carlisle,  19  Ala.  80." 

At  page  683  of  31  Am.  St  Rep.,  the  au- 
thor quotes  the  following  from  L^ons  v. 
Campbell,  88  Ala.  462,  7  South.  250:  "While 
the  mere  fact  that  a  will  Is  written  by  a 
party  who  takes  a  benefit  under  it  does  not 
invalidate  it,  yet,  if  the  benefit  is  large,  and 
especially  If  the  l>eneflciary  is  a  stranger  to 
the  testator's  blood,  the  instrument  will  be 
scrutinized  with  suspicion,  and  clear  proof 
that  the  testator  knew  its  contents  will  be 
required  to  admit  it  to  probate.  Proof  of 
testamentary  capacity  and  of  formal  execu- 
tion are  insufficient  Because  of  its  accuracy 
and  guarded  limitations,  we  quote  the  state- 
ment of  the  rule  made  by  Baron  Parke:  'If 
a  party  writes  or  prepares  a  will,  under 
which  he  takes  beneflt,  that  is  a  circum- 
stance which  ought  generally  to  excite  the 
suspicion  of  the  court  and  calls  upon  it  to 
be  vigilant  and  jealous  in  examining  the  evi- 
dence in  support  of  the  instrument,  in  favor 
of  which  it  ought  not  to  pronounce,  unless 
the  suspicion  is  removed,  and  it  is  judicially 
satisfied  that  the  paper  propounded  does  ex- 
press the  true  will  of  the  deceased.  Barry 
V.  Butlln,  1  Curt.  637.'  Evidence  in  the  shape 
of  instructions  for  the  preparation  of  the 
will,  or  reading  or  hearing  it  read,  is  the 
most  satisfactory,  but  not  the  only  precise, 
species  of  evidence  of  the  testator's  knowl- 
edge of  the  will  (circumstantial  evidence 
may  be  sufllcient) ;  but  the  party  claiming 
under  the  will,  whatever  mode  of  proof  he 
may  adopt,  must  satisfactOFlly  establish  that 
the  testator  knew  the  contents;  onus  pro- 
band! is  on  him." 

With  reference  to  the  admissibility  of  evi- 
dence, at  page  686  of  31  Am.  St  Rep.,  the 
author  says:  "It  is  not  possible  to  specify  or 
describe  all  the  evidence  which  may  prop- 
erly be  received,  either  to  prove  or  disprove 
the  existence  of  undue  influence.  Of  course, 
every  fact  from  which  the  inference  might 
legitimately  be  drawn  that  such  Influence 
had  or  had  not  been  exerted,  or,  if  exerted, 
that  it  had  or  had  not  been  effective,  is  ad- 
missible, provided  the  time  of  its  exertion  is 
not  so  remote,  either  from  the  making  of 
the  will,  or  from  the  death  of  the  testator, 
that  no  effect  can  reasonably  be  attributed 
to  it  On  the  one  hand,  it  may  be  conceded 
that  it  is  not  essential  that  the  influence 
be  employed  at  the  time  of  the  execution  of 
the  will;  and,  on  the  other,  that  it  must  con- 
tinue to  be  operative  upon  the  mind  and  will 
of  the  testator  when  he  executed  his  last 
testament,  no  matter  when  it  was  first  exer- 
cised. In  re  Shaw's  Will,  11  Phila.  [Pa.]  51; 
Davis  V.  Calvert  5  Gill  &  J.  [Md.]  269,  25 
Am.  Dec.  282 ;  Hartman  v.  Strickler,  82  Ta. 
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225;  Taylor  ▼.  WUbum,  20  Mo.  306,  64  Am. 
Dec.  186.  In  other  words.  If  any  fraud,  coer- 
cion, misrepresentation,  or  other  means  of 
nndue  influence  are  exercised  over  the  testa- 
tor, tt  Is  not  necessary  to  prove  that  they 
were  so  exercised  at  the  time  the  will  was 
executed,  but  the  probability  of  their  being 
effective  or  influential  must  ordinarily  dimin- 
ish with  the  lapse  of  time;  and  the  time 
may  be  so  remote  as  to  justify  the  exclusion 
of  the  evidence." 

We  have  no  doubt  but  that  the  conclusion 
we  have  announced  regarding  the  admissibili- 
ty of  the  evidence  of  the  relations  between 
these  beneficiaries  and  the  testator  in  the 
summer  of  1907,  and  from  thence  continu- 
ously up  to  the  execution  of  the  will,  is  cor- 
rect We  confess,  however,  that  the  admis- 
sibility of  the  evidence  tending  to  show 
that  these  beneflciBries  were  in  the  habit, 
and  possibly  in  the  business,  of  becoming 
the  beneficiaries  of  the  wills  of  other  full- 
blood  Indians  may  be  an  extension  of  the 
well-settled  rules  of  evidence.  But,  if  so,  we 
believe  it  is  justified  by  the  facts  surround- 
ing this  particular  class  of  cases,  on  account 
of  the  unusual  conditions  obtaining  in  cer- 
tain parts  of  this  state;  and  we  do  not  wish 
to  lay  down  this  rule  as  applicable  generally 
to  all  cases,  but  only  to  those  falling  within 
the  reason  of  the  rule. 

The  right  of  a  fulI-blood  Creetc  Indian  to 
make  a  will  is  not  questioned  in  this  case. 

On  account  of  the  rulings  on  the  evidence 
herein  referred  to,  we  think  the  case  should 
be  reversed  and  remanded  for  a  new  trlaL 

PBR  CURIAM.     Adopted  In  whole; 


(M  Okl.  181) 

PROCTOR  V.  HARRISON  et  al. 
(Supreme  Court  of  Oklahoma.    May  14,  1912.) 

(Svllabut  by  the  Court.) 

1.  FoRMEB  Decision  Followed. 

Same  as  paragraph  1  of  the  syllabus  In 
Welch  V.  Harnett,  12B  Pac.  472,  jost  decided. 

2.  FoBMEB  Decision  Followed. 

Same  as  paragraph  2  of  the  syllabus  in 
Welch  V.  Bamett,  125  Pac.  472,  just  decided. 

3.  Wills  (§  364*)— Pbobatb— Appeal-Time 
roK  Takino  Fboceeoings. 

In  trying  the  contest  over  the  probate  of 
a  tnll,  the  county  judge  filed  in  the  cause  find- 
ings of  fact  and  cooclusions  of  law.  Two  days 
later  be  entered  judgment  pursuant  to  these 
findings  and  conclusions.  Beld,  the  time  with- 
in wbich  to  appeal  commenced  to  run  from  the 
entering  of  tbe  judgment,  and  not  from  the  fil- 
ing of  tbe  findings  of  fact  and  conclusions  of 
law. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SI  828,  829;   Dec.  Dig.  |  364.*] 

4.  Pleadino  (S  434*)— Objection— Cube  by 
jcdoment. 

After  a  pleading  has  been  treated  as  suffi- 
cient in  the  trial  court,  the  evidence  has  all 
been  offered,  and  judgment  rendered,  it  is  too 
late  in  this  court  for  the  first  time  to  raise  the 


question  that   a  denial  of  the  answer  is  not 
sufficiently  pleaded. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  1478-1480;   Dec.  Dig.  {  434. »] 

5.  Appeal  and  Fbbob   (S  203*)— Receptiok 
or  Evidence— Objection. 

Tbe  failure  of  the  plaintiff  to  offer  certain 
evidence  cannot  avail  the  defendant  in  this 
court,  when,  without  objection  to  the  plaintiffs 
failure  to  offer  this  evidence,  tbe  defendant 
himself  offers  it. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  1064;    Dec.  Dig.  t  203.»] 

6.  Wills    (S   108*)  —  ExECimoN  —  Indla.n 
Will. 

Acknowledgment  and  approval  of  an  In- 
dian will  under  act  of  Congress  of  April  26, 
1906,  c.  18T6,  i  23,  34  Stat  145,  as  amended 
by  act  of  May  27,  1908,  c.  199,  S  8,  35  Stat 
315,  examined,  and  held  sufficient. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  |§  249-258{  Dec  Dig.  S  108.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Hughes  County; 
John  Caruthers,  Judge. 

Petition  by  B.  H.  Harrison  and  another 
for  the  probate  of  the  will  of  Taylor  Foley, 
and  Mallnda  Proctor  objects.  From  a  judg- 
ment of  the  district  court  in  favor  of  the 
proponents,  the  contestant  brings  error.  Af- 
firmed. 

This  proceeding  was  commenced  in  the 
county  court  of  Hughes  county  by  the  filing 
of  a  petition  by  B.  H.  Harrison  and  Lizzie 
Fatt  for  the  probate  of  the  will  of  one  Tay- 
lor Foley.  Notice  of  tbe  application  being 
given,  Mallnda  Proctor,  claiming  to  be  the 
widow  of  Taylor  Foley,  objected  to  the  pro- 
bate ot  the  will,  on  the  ground  that  it  was 
not  executed  in  accordance  with  law;  that 
Taylor  Foley  was  not  of  sound  mind  and  dis- 
posing memory  at  the  time  of  the  execution 
of  the  will;  and  that  it  was  executed  by 
reason  of  the  fraud,  misrepresentation,  de- 
ceit, and  undue  infiuence  of  B.  H.  Harrison 
and  Lizzie  Fatt,  the  beneficiaries.  The  coun- 
ty court  rendered  its  decision  in  favor  of 
the  contestant  On  appeal  to  the  district 
court,  the  judgment  was-  rendered  in  favor 
of  the  proponents  of  the  will,  and  the  con- 
testant brings  the  case  here  by  petition  in 
error.    Affirmed. 

Lewis  C.  Lawson,  of  Holdenville,  and 
James  A.  Long,  of  Wetumka,  for  plaintiff  In 
error.  J.  L.  Skinner,  of  Holdenville,  for  de- 
fendants in  error. 

AMES,  C.  (after  stating  the  facts  aa 
above).  [1,2]  The  first  question  argued  is 
that  no  motion  for  new  trial  was  filed  in  tbe 
county  court  and  that  therefore  the  dis- 
trict court  had  no  jurisdiction  to  hear  the 
appeal.  This  Identical  question  has  been  de- 
termined by  us  In  the  case  of  Welch  v. 
Bamett,  just  decided,  where  we  held  that 
no  such  motion  is  necessary. 

[3]  It  is  next  tirgued  that  the  district 
court  was  without  jurisdiction,  because  the 
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appeal  was  not  taken  In  10  days.  This  ques- 
tion is  raised  for  the  first  time  In  this  court; 
DO  motion  to  dismiss  the  appeal  baying  been 
presented  to  the  trUil  court  The  point  is 
without  merit  The  county  Judge  filed  in 
the  cause  his  findings  of  fact  and  concln- 
sions  of  law.  Two  days  later  he  entered 
Judgment  in  the  cause.  The  appeal  was 
taken  within  10  days  after  the  Judgment 
was  entered.  The  argument  is  made  that 
the  findings  of  fact  and  conclusions  of  law, 
as  first  filed,  were  the  Judgment  of  the 
court;  but  we  do  not  concur  in  this  position. 

[4]  It  is  next  argued  that  the  denials  by 
the  proponents  of  the  allegations  of  fraud 
made  by  the  contestant  are  insufficient 
This  is  a  question  of  pleading.  The  case 
was  tried  in  the  county  court  and  district 
court  on  tbe  pleadings  as  filed,  and  no  point 
was  raised  that  the  denials  were  insufiSclent. 
No  motion  for  Judgment  on  tbe  pleadings 
was  filed,  and  the  point  was  not  in  any  way 
reserved,  and  Is  In  fact  without  merit  San 
Juan  Light  &  Transit  Co.  v.  Requena,  224 
D.  S.  89,  32  Sup.  Ct  399,  56  L.  Ed. -680. 

[61  At  tbe  trial  in  the  county  court,  the 
three  attesting  witnesses  were  examined. 
Prior  to  the  trial  In  the  district  court,  Dick 
Fatt  and  Cully  Yargee,  two  of  the  attesting 
witnesses,  died.  On  tbe  trial  in  the  district 
court,  the  proponents  of  the  will  offered  the 
testimony  of  tbe  living  witness,  introduced 
tbe  win,  and  rested.  It  is  now  argued  by 
tbe  contestant  that  it  was  necessary  for  the 
proponents  to  offer  tbe  testimony  of  these 
deceased  attesting  witnesses  as  It  was  given 
in  the  county  court.  Conceding,  without 
deciding,  that  this  position  is  true,  It  is  of 
no  avail  to  tbe  contestant,  as  immediately 
after  tbe  proponents  rested  the  contestant, 
without  demurring  to  the  evidence,  offered 
the  testimony  of  these  deceased  attesting 
witnesses,  and  this  testimony  was  admitted, 
without  objection,  and  considered  by  the 
court 

[6]  It  is  next  argued  that  the  acknowledg- 
ment of  this  will  before  tbe  United  States 
commissioner  was  insufficient  The  act  of 
April  26,  1906,  C  1876,  |  23,  34  Stat  145,  as 
amended  by  the  act  of  May  27,  1908,  c.  199, 
I  8,  35  Stat  315.  is  as  follows  (1909  Supple- 
ment to  Fed.  Stat  Ann.  p.  200):  "Every 
person  of  lawful  age  and  sound  mind  may 
by  last  will  and  testament  devise  and  be- 
queath all  of  bis  estate,  real  and  personal, 
and  all  interest  therein:  Provided,  that  no 
will  of  a  full-blood  Indian  devising  real  es- 
tate shall  be  valid.  If  such  last  will  and  tes- 
tament disinherits  the  parent,  wife,  spouse, 
or  children  of  such  full-blood  Indian,  unless 
acknowledged  before  and  approved  by  a 
Judge  of  the  United  States  Court  for  the 
Indian  Territory,  or  a  United  States  commis- 
sioner or  a  Judge  of  a  connty  court  of  tbe 
state  of  Oklahoma."     The  acknowledgment 


taken  by  the  United  States  commissioner  Lb 
as  follows:  "State  of  Oklahoma,  County  ot 
Hughes — ss.:  Be  It  remembered,  that  before 
me,  li.  S.  Fawcett  a  United  States  commis- 
sioner in  and  for  the  Eastern  district  ot 
the  state  of  Oklahoma,  duly  appointed  and 
acting  as  such,  on  this  2lst  day  of  July. 
1908,  personally  appeared  Taylor  Foley,  to 
me  known  to  be  the  Identical  person  who 
executed  the  foregoing  instrument,  and  ac- 
knowledged to  me  that  he  executed  the  same 
as  his  free  and  voluntary  act  and  deed  for 
the  uses  and  purposes  therein  set  forth,  and 
be  stated  and  declared  to  me  that  said  in- 
strument was  his  last  will  and  testament, 
and  that  tbe  same  was  read  over  to  him, 
and  that  he  fully  understood  its  contents 
prior  to  the  execution  thereof,  and  said  will 
is  now  by  me  approved.  In  witness  whereof, 
I  have  hereunto  set  my  hand  and  official  seal 
the  day  and  year  above  written.  L.  8.  Faw- 
cett, United  States  Commissioner  for  tbe 
Eastern  District  of  the  State  of  Oklahoma." 
It  is  not  necessary  to  say  anything  further 
concerning  this  position,  as  It  is  so  manifest 
that  the  acknowledgment  comes  within  tlie 
purpose  of  tbe  statute  that  argument  can- 
not make  It  clearer. 

It  is  next  argued  that  the  proof  did  not 
show  that  tbe  testator  declared  to  tbe  at- 
testing witnesses  that  the  Instrument  was 
his  last  win  and  testament  On  this  point 
counsel  for  both  sides  have  overlooked  the 
following  testimony  of  a  witness  who  was 
present  when  the  will  was  executed,  and 
who  testified  to  the  manner  of  its  execution: 
"Q.  How  long  after  that  before  the  other 
witnesses  came  in?  A.  He  asked  me  where 
tbe  other  two  boys  were,  and  he  said,  'Call 
them  in;'  and  they  were  called,  ~and  he  said. 
•This  Is  ray  last  will,  and  I  want  you  to  wit- 
ness it'"  It  is  argued  at  great  length  that 
the  evidence  shows  fraud  In  the  procurement 
of  the  win.  We  have  examined  the  evidence 
with  care,  and  some  of  it  tends  to  establish 
fraud,  while  some  of  It  tends  to  establish 
the  absence  of  fraud.  The  case  was  tried 
without  a  Jury.  The  court  found  the  issue 
in  favor  of  tbe  proponents,  and  we  are  not 
able  to  say  that  there  was  no  evidence  rea- 
sonably tending  to  support  his  finding. 

We  have  examined  tbe  objections  to  the 
rulings  of  the  court  on  the  introduction  of 
evidence,  and  have  read  all  the  evidence  in 
the  case.  It  would  accomplish  no  useful  pur- 
pose to  set  out  these  objections  seriatim. 
None  of  them  involve  any  new  or  Interest- 
ing or  uncertain  rules  of  evidence;  and  It 
is  sufficient  to  say  that,  in  our  opinion,  the 
trial  court  committed  no  reversible  error  In 
bis  rulings. 

We  think  tbe  Judgment  of  tbe  trial  court 
should  be  affirmed. 

FEB  CURIAlf.    Adopted  in  wbola. 


Digitized  by 


Google 


OU) 


MUSKOOEE  ELECTRIC  TBACTION  CO.  t.  STAGGS 


481 


(W  OU.   2S2) 

LUCAS  et  aL  v.  LUCAS. 
(Snpreme  Court  of  Oklahoma.    July  18,  1912.) 

(Svllaiut  by  the  Court.) 

1.  COUBTB    (I    202*)— Appkixatk   Jubisdio- 

TioN — Pbobate  Cases. 

An  appeal  from  a  jadgment,  decree,  or  or- 
der of  the  county  conrt  in  probate  cases  will 
sot  lie  direct  from  sach  court  to  the  Supreme 
Coart. 

[Ed.  Note. — For  other  casea,  see  Courts, 
Cent  Dig.  {{  480-486;    Dec.  Dig.  {  202.*] 

Z  COUBTS    (S    202*)— Appbu^tx   Jubisdio- 

noN— Pbobate  Cases. 

Under  the  proTiuiona  of  section  16,  art.  7, 
and  lection  2,  of  the  Schedule  of  the  Consti- 
tntion,  an  appeal  lies  to  the  district  court,  in 
probate  matters,  in  those  cases  in  which  an 
appeal  was  allowed  by  tbe  Statutes  of  Okla- 
homa Territory  (Wilson's  Stat.  {  1793;  Sny- 
der's Stat.  S  5461). 

[Gd.  Note.— For  other  cases,  see  Courts, 
CenL  Dig.  H  480-486;   Dec.  Dig.  §  202.*] 

Commissioners'  Opinion,  Division  .  No.  2. 
Error  from  Pawnee  County  CouM;  N.  B. 
McNeU,  Judge. 

Petition  by  Clayton  Lucas  and  others,  con- 
testing the  will  of  Bus  Lucas  and  asking 
that  its  probate  be  annulled. .  From  a  judg- 
ment sustaining  the  demurrer  of  W.  R.  Lu- 
cas to  the  petition,  the  petitioners  bring  er- 
ror.   Dismissed. 

B.  M.  Clark,  of  Pawnee,  for  plaintiffs  In 
error.  W.  L.  Elagleton,  of  Norman,  for  de- 
fendant in  error. 

BREWER,  C.  On  September  8,  1909,  the 
plaintiff  in  error  filed  in  the  county  court  of 
Pawnee  county  a  petition,  contesting  the  will 
of  Rtis  Lucas,  who  died  April  5,  1904,  and 
which  was  probated  December,  1904,  asking 
that  tbe  will  be  declared  void  and  held  for 
naught,  and  that  Its  probate,  and  all  pro- 
ceedings and  orders  prior  and  subsequent  to 
the  order  of  pi-obate,  be  vacated,  annulled, 
and  held  for  naught;  that  the  plaintiffs  in 
error  be  decreed  to  be  heirs,  and  entitled  to 
participate  as  such,  in  the  estate  of  the  said 
Rns  Lucas,  deceased.  A  demurrer  was  sus- 
tained to  this  petition,  from  which  action  of 
the  court  this  appeal  was  brought  direct  to 
this  conrt 

[1]  A  motion  to  dismiss  has  been  filed  by 
the  defendants  in  error,  assigning  numerous 
reasons,  why  the  appeal  should  be  dismissed. 
One  of  the  grounds  being  that  appeals  in 
probate  matters  in  tbe  county  court  must  be 
taken  to  the  district  court,  and  cannot  be 
taken  direct  from  the  county  court  to  ttils 
court.  This  contention  Is  sound,  and  goes 
to  tbe  Jurisdiction  of  this  court. 

[2]  Section  16,  art  7,  of  the  Constitution, 
Is  as  follows:  "Until  otherwise  provided  by 
law,  in  all  cases  arising  under  the  probate 
Jurisdiction  of  the  county  court,  appeals  may 
be  taken  from  the  Judgments  of  the  county 
court  to  the  district  court  of  the  county  in 
the  same  manner  as  is  now  provided  by  the 
laws  of  the  territory  of  Oklahoma  for  ap- 


peals from  tbe  probate  court  to  tbe  dfiitrlct 
court,  and  in  all  cases  appealed  from  the 
county  conrt  to  the  district  court,  the  cause 
shell  be  tried  de  novo  In  the  district  court 
upon  questions  of  both  law  and  fact"  The 
law  of  the  territory  of  Oklahoma  in  force  at 
the  time  of  the  adoption  of  the  Constitution, 
providing  for  appeals  from  the  county  to  the 
district  court,  is  section  5451,  Comp.  I*  1909: 
"An  appeal  may  be  taken  to  tiie  district  court 
from  a  Judgment,  decree  or  order  of  the 
county  court  *  .  •  *  against  or  In  favor 
of  the  validity  of  a  will  or  revoking  the 
probate  thereof." 

That  this  is  a  probate  proceeding,  one  in- 
volving, and  wholly  depending  upon,  the  pro- 
bate Jurisdiction  of  the  county  court  cannot 
be  doubted.  The  constitutional  provision  rel- 
ative to  such  appeals  affords  its  own  inter- 
pretation. The  framers  of  the  Constitution 
provided,  with  care.  Just  how  appeals  from 
the  county  court  might  be  taken.  Section  lA 
of  article  7  allows  appeals  from  the  count) 
court  direct  to  the  Supreme  Court  in  crim- 
inal cases,  cases  appealed  from  Justice  ol 
the  peace  courts,  and  in  civil  cases  originally 
brought  In  the  county  court  The  next  seC; 
tlon  (16,  supra)  deals  entirely  with  appeals 
from  county  courts  in  probate  matters,  thus 
making  the  distinction  between  civil  and 
probate  cases  clear.  That  such  appeals  are 
properly  taken  to  the  district  conrt  has  been 
decided  here  in  numerous  cases.  Apache 
State  Bank  v.  Daniels,  121  Pac.  237;  Bur- 
dett  v.  Burdett  26  Okl.  416,  109  Pac.  922, 35-' 
L.  R.  A.  (N.  S.)  964;  Burnett  v.  Jackson,  27 
Okl.  275,  111  Pac.  194;  Welch  v.  Bamett,  125 
Pac.  472.  In  Apache  State  Bank  v.  Daniels, 
supra,  it  Is  said:  "Under  tbb  provisions  of 
section  16,  art  7,  and  section  2  of  the  Sched- 
ule of  the  Constitution,  an  appeal  lies  to  the 
district  court  in  probate  matters,  in  those 
cases  in  which  an  appeal  vras  allowed  by  the 
Statutes  of  Oklahoma  Territory  (Wilson's 
Stat  {  1793;  Snyder's  Statutes,  {  6451)."  In 
the  Welch  Case,  supra,  it  is  held  that: 
"  'Probate  proceedings'  are  not  included  la 
the  term  'civil  causes,'  as  used  in  section  15. 
art  7,  of  the  Constitution." 

Without  going  Into  the  other  grounds  urg- 
ed for  dismissal,  we  think  it  is  clear  that 
this  conrt  is  without  Jurisdiction  in  this 
case,  and  ttiat  the  appeal  should  be  dis- 
missed. 

PER  CURIAM.    Adopted  in  whole. 

(34  Okl.  161) 
MUSKOGEE  ELECTRIC  TRACTION  CO.  v. 

STAGGS. 

(Supreme  Court  of  Oklahoma.    May  14,  1912.) 

(SyUahitt  by  the  Court.) 

1.  Appeal  and  Erbob  (g  692*)- Pbesentino 
Questions  in  Tbial  Coubt— Offkb  or  Ev- 
idence. 

In  order  that  this  court  may  consider  as- 
signments of  error  relating  to  the  exclusion  of 


•Tor  otber  casts  see  same  topic  and  section  NUMBICS  la  Deo.  Die.  A  Am.  Die.  Key  No.  Series  *  Bep'r  XBdezu 
126P.-81 


Digitized  by 


Google 


482 


125  PACIFIC  REPORTER 


(Okl, 


CTidehee,  tliere  mnst  be  a  showing  in  the  rec- 
ord as  to  what  the  excluded  evidence  would 
have  been,  before  this  court  can'say  that  there 
was  error  in  the  ruling. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {{  2905-2909;  Dec.  Dig.  i 
e92.»] 

2.  Trial  (8  252*)— Instbuctions  —  AppuoAi 

BiLiTT  TO  Case. 

An  instruction,  not  supported  by  the  evi- 
dence, but  which  requires  a  finding  by  the  jury 
on  a  material  issue  raised  by  the  pleadings,  is 
erroneous,  and  should  not  be  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  «i  505,  59&-612;    Dec  Dig.  8  252.*] 

Commissioners'  Opinion,  DlTision  No.  1. 
Error  from  Superior  Court,  Muskogee  Coun- 
ty;   Farrar  I*  McCain,  Judge. 

Action  by  Millie  Staggs  against  tbe  Mus- 
kogee Electric  Traction  Company  for  per- 
sonal injuries.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Reversed,  and  re- 
manded for  new  trial. 

N.  A.  Gibson  and  H.  C.  Thurman,  l>oth  of 
Muskogee,  for  plaintiff  in  error.  Bert  G. 
Wood  and  O.  T.  GUbertson,  both  of  Muskogee, 
for  defendant  in  error. 


ROBERTSON,  C.  [1]  It  is  essential  to  a 
correct  determination  of  the  issues  involved 
herein  that  the  record  show  whether  or  not 
the  accident  occurred  on  a  public  highway 
or  street,  or  on  private  property.  Plaintiff 
alleged  in  her  petition  tliat  tbe  accident  oc- 
curred on  a  public  street  In  the  city  of  Mus- 
kogee; while  the  defendant  alleged  in  its 
answer  that  the  point  where  the  accident  oc- 
curred was  on  its  private  property,  and  that 
plaintiff,  at  the  time  she  was  injured,  was 
a  trespasser.  .It  can  readily  be  seen  that 
wholly  different  rules  covering  the  admission 
of  testimony  and  fixing  the  rights,  duties, 
and  liabilities  of  the  parties  would  apply  in 
the  one  case  from  those  applicable  to  tbe 
other.  The  plaintiff  at  the  trial  attempted 
to  introduce  certain  plats,  whether  for  the 
purpose  of  showing  that  the  scene  of  the 
accident  was  within  the  limits  of  the  city  of 
Muskogee,  or  that  the  street  had  been  regu- 
larly surveyed  and  laid  off,  or  for  both,  or 
for  some  other  purpose,  we  are  unable  to  say, 
as  counsel  for  plaintiff  failed  to  incorporate 
in  the  record  his  reasons  for  offering  the 
same.  Objection  was  made  by  the  Traction 
Company  to  the  introduction  of  these  plats 
in  evidence,  such  objection  being  sustained 
by  the  court,  and  an  exception  taken  by  the 
plaintiff  to  such  ruling ;  but  plaintiff  did  not 
Incorporate  these  plats  in  the  record,  nor  did 
he  prove  that  the  scene  of  the  accident  was 
within  the  limits  of  the  city  of  Muskogee,  or 
in  a  regularly  platted  and  laid  off,  or  dedi- 
cated, or  used,  street  or  public  highway,  and 


we  are  therefore  unable  to  say  whether  or 
not  there  was  error  in  the  ruling  of  the  court 
on  this  subject.  "In  order  that  this  court 
may  consider  assignments  of  error  relating 
to  the  exclusion 'of  evidence,  there  must  be 
a  showing  in  the  record  as  to  what  tbe  ex- 
cluded evidence  would  have  l)een,  before  tbis 
court  can  say  that  there  was  reversible  er- 
ror in  the  ruling."  Fred  H.  Turner  et  al.  v. 
Moore,  120  Pac.  — ,t  not  yet  officially  re- 
ported;  Hutchlngs  V.  Cobble,  120  Pac.  1013. 

[2]  The  evidence  in  this  case,  however,  did 
not  authorize  the  giving  of  instruction  No.  2, 
and  the  issue  thus  submitted  to  the  Jury  was 
not  sustained  by  proof.  In  fact,  there  was 
no  competent  evidence  in  the  case  tending  to 
show  that  Twenty-First  or  Harsha  street  was 
a  public  highway  within  the  limits  of  tbe 
city  of  Muskogee  on  October  6,  1909,  or  that 
it  had  ever  been  laid  off  by  any  act  of  tbe 
owner,  granting  the  same  to  the  public,  or 
that  the  same  was  on  a  section  line,  or  any 
part  of  the  government  town  site,  or  that  it 
had  become  a  public  highway  by  prescription, 
or  otherwise.  The  record  is  free  from  any 
evidence,  or  offer  of  evidence,  which  tends  to 
establish  tlkese  facta  If  the  place  where  the 
accident  occurred  was  not  on  a  public  high- 
way, but,  on  the  contrary,  was  on  private 
property,  as  the  Traction  Company  insists, 
then  it  necessarily  follows  that  wholly  differ- 
ent rules  would  apply  in  the  conduct  of  the 
trial  of  the  cause,  especially  as  affecting  the 
rights,  duties,  and  liabilities  of  the  parties 
concerned.  An  instruction,  not  supported  by 
the  evidence,  but  which  requires  a  finding  by 
the  jury  on  a  material  issue  raised  by  the 
pleadings,  is  erroneous,  and  should  not  be 
given. 

We  would  therefore  be  warranted  by  the 
condition  of  the  record  In  reversing  this  case 
on  the  refusal  of  the  trial  court  to  sustain 
defendant's  motion  for  a  peremptory  instruc- 
tion in  its  behalf ;  but,  perceiving  the  impor- 
tance of  the  questions  Involved,  as  well  as 
recognizing  the  fact  that  the  error  complain- 
ed of  can  be  remedied  by  a  new  trial,  if  the 
facts  really  exist  as  alleged  by  defendant  in 
error  in  her  petition,  we  are  constrained  to 
remand  the  cause  for  another  trial, '  where 
the  errors  now  complained  of  may  be  cor- 
rected, if  such  correction  is  possible. 

The  other  questions  raised  in  the  assign- 
ment of  error  do  not  require  further  consid- 
eration, inasmuch  as  the  cause  must  be  re- 
manded for  a  new  trial. 

For  the  reasons  above  given,  the  Judgment 
of  the  superior  court  of  Muskogee  county 
should  be  reversed  and  the  cause  remanded, 
with  instructions  to  grant  a  new  trial. 

PER  CURIAM.    Adopted  In  whole. 
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CHAVEZ  ▼.  TERBITORf. 

(Supreme  Court  of  Arizona.     June  25,  1912.) 

Cbiminai.  Law  (|  1090*)— Appeal— Kecobd— 

Scope  and  Contents. 

Under  Pen.  Code  1901,  $  983,  providing 
that  the  statute  relating  to  exceptions,  what 
constitutes  the  record,  and  the  manner  of  malt- 
ing oral  proof  a  part  of  the  record  in  civil 
cases  is  applicable  to  criminal  cases,  rulings 
on  the  admissibility  of  evidence  on  a  criminal 
trial  cannot  be  reviewed  on  appeal,  in  the  ab- 
sence  of  a  bill  of  exceptions,  unless  the  re- 
porter's transcript  Is  certified  by  the  trial  judge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2653,  2780,  2803-2822, 
2S25-2827,  2927,  2928,  2948,  3204;  Dec.  Dig. 
{  1000.»] 

Appeal  from  District  Court,  Yavapai  Coun- 
ty; before  Justice  E>lward  M.  Doe. 

N.  B.  Chavez  was  convicted  of  murder  in 
the  first  degree,  and  be  appeals.    Affirmed. 

£.  J.  Mitchell,  of  Prescott,  for  appellant 
Attorney  General  Bullard,  for  the  Territory. 


FRANKLIN,  C.  J.  N.  B.  Chavez  was  In- 
dieted  for  murder  and  under  the  indictment 
a  verdict  of  murder  in  the  first  degree,  fixing 
the  penalty  at  death,  was  returned  by  the 
jury.  The  prisoner  was  sentenced  to  suffer 
death,  and  appeals. 

The  brief  of  appellant,  and  the  two  as- 
signments of  error  therein,  relate  exclusive- 
ly to  alleged  errors  of  the  trial  court  with  re- 
spect to  Its  rulings  on  the  admission  of  evi- 
dence. There  is  no  bill  of  exceptions,  and 
the  reporter's  transcript  is  not  certified  to. by 
the  trial  Judge. 

However  much  we  may  dislike  to  refrain 
from  passing  upon  the  merits  of  an  assign- 
ment of  error,  this  court  cannot  disregard 
the  plain  provisions  of  the  law  with  refer- 
ence to  what  constitutes  the  record,  and  what 
may  be  considered  on  appeal  to  the  Supreme 
Court  Paragraph  983  of  the  Penal  Code 
provides:  "The  statute  relating  to  excep- 
tions, what  constitutes  the  record,  and  the 
manner  of  making  oral  proof  a  part  of  the 
record  in  civil  cases  is  hereby  made  applica- 
ble to  all  criminal  cases."  The  statutes  re- 
lating to  the  matters  mentioned  in  the  fore- 
going provision  of  the  Penal  Code  will  be 
found  in  paragraph  874,  Revised  Statutes  of 
1887  (chapters  17  and  19,  tit  17,  Bevlsed 
Statutes  of  1901;  section  15,  c.  74,  Laws  of 
1907),  and  have  been  In  force  and  effect  for 
many  years.  The  Supreme  Court  of  the  ter- 
ritory has  repeatedly  held,  and  we  think  cor- 
rectly, that  under  these  statutes  the  rulings 
of  the  trial  court  with  respect  to  the  intro- 
duction or  exclusion  of  evidence  cannot  be 
reviewed  on  appeal  to  this  court  in  the  ab- 
sence of  a  bill  of  exceptions,  unless  the  trial 
judge  certifies  to  the  reporter's  transcript, 
and  that  such  statutes  are  as  binding  upon 
appellants  and  the  court  in  criminal  cases 
ii8  in  civil  cases.     Bomero  v.  Territory,  12 


Ariz.  10,  95  Pac.  101;  Molina  t.  Territory, 
12  Ariz.  14,  95  Pac.  102.  That  the  reporter's 
transcript  may  import  absolute  verity  as  to 
the  matters  complained  of,  the  law  requires 
the  authentication  thereof  by  the  trial  Judge. 
This  court  is  therefore  precluded  from  con- 
sidering the  assignments  of  error  urged  in 
appellant's  brief. 

This  being  a  criminal  case  where  the  death 
penalty  was  awarded,  we  have  most  careful- 
ly scrutinized  the  record  as  it  is  presented  to 
us.  The  Indictment  is  sufficient,  and  the  evi- 
dence in  the  case  is  ample  to  support  the 
conviction.  The  instructions  are  a  good  ex- 
position of  the  law  applicable  to  the  facts  of 
the  case.  No  error  of  a  material  character 
appearing  in  the  record  which  we  can  con- 
sider, the  Judgment  of  the  lower  court  is  iu 
all  things  affirmed.  The  case  is  remanded  to 
the  superior  court  of  the  state  of  Arizona 
in  and  for  the  county  of  Xavapal,  with  in- 
structions to  carry  the  Judgment  of  the  dis- 
trict court  of  the  Fourth  Judicial  district  of 
the  territory  of  Arizona  in  and  for  the  coun- 
ty of  Yavapai  into  execution. 

CUNNINGHAM,  J.,  and  DUFFY,  Superior 
Court  Judge,  conctir. 

BOSS,  J.,  being  disqualified  and  announc- 
ing his  disqualification  in  open  court,  the  re- 
maining Judges,  under  section  3  of  article  6 
of  the  Constitution,  called  in  Hon.  F.  J.  DUF- 
FY, Judge  of  the  superior  court  of  the  state 
of  Arizona  in  and  and  for  Santa  Cruz  coun- 
ty, to  sit  with  them  in  the  hearing  of  this 
case. 

(14  Ariz.  U}) 
PEBEZ  v.  TEEBITOBT. 
(Supreme  Court  of  Arizona.     July  11,  1912.) 

1.  Grand   Joey    (|  19*)— Objections— Time 
FOB  Making  Waived. 

Where  a  statute  prescribes  a  particular 
way  to  raise  an  objection,  a  failure  to  pursue 
that  method  will  amount  to  a  waiver,  where  the 
objection  is  one  which  could  have  been  cured, 
had  attention  be'en  called  to  ft,  so  that,  as. 
under  Pen.  Code  1901,  §  797,  a  person  held 
to  answer  to  a  charge  for  a  public  offense  can- 
not object  "to  the  panel  or  to  an  individual 
grand  juror  by  any  other  mode  than  by  chal- 
lenge," a  failure  to  challenge  the  panel  of 
the  grand  jury,  or  to  move  to  quash  the  in- 
dictment for  irregularity  in  its  organization, 
amounts  to  "a  waiver. 

[Ed.  Note. — For  other  cases,  see  Grand  Jury, 
Cent  Dig.  S{  53-55;   Dec.  Dig.  J  19.*] 

2.  Criminal  Law    (J   1090*)— Appeal— Bill 
OF  Exceptions— Certified  Transcript. 

The  rulings  of  the  trial  court  in  a  crim- 
inal prosecution  on  the  introduction  or  exclu- 
sion of  evidence  cannot  be  reviewed  on  ap- 
peal, in  the  absence  of  a  bill  of  exceptions,  un- 
less the  trial  judge  certifies  the  correctness  of 
the  reporter's  transcript. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2C53.  2789,  2803-2822, 
282.')-2827,  2927,  2028,  2948,  3204;  Dec.  Dig. 
§  1090.*] 
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3.  Homicide  (I  142*)  —  Indictment— Issues, 
Proof,  and  Vabiance. 

Where,  in  an  indictment  for  morder,  the 
same  of  the  deceased  was  given  as  Felicio  C, 
and  there  was  proof  that  the  true  name  of 
the  person  killed  was  Feliciano  C,  the  vari- 
ance, if  any,  was  immaterial,  as  the  one  name 
is  evidently  a  contraction  of  the  other,  and  the 
direction  of  an  acquittal  would  not  be  justi- 
fied. 

[Bid.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  250-259;   Dec.  Dig.  §  142.*] 

4,  Homicide  (J  268*)— Question  fob  Jubt— 
Vahiance. 

In  a  prosecution  for  murder,  whether 
there  was  material  variance  between  the  proof 
and  the  allegations  of  the  indictment  as  to 
the  name  of  the  deceased,  was  a  question  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  I  562;    Dec.  Dig.  |  268.*] 

Appeal  from  District  Court,  Xavapai  Coun- 
ty; before  Justice  Edward  M.  Doe. 

Eduardo  Perez  was  convicted  of  murder 
in  ttie  tirst  degree,  and  appeals.    Affirmed. 

Clark,  Haworth  &  Stewart,  of  Prescott, 
for  appellant  G.  P.  BuUard,  Atty.  Gen.,  for 
the  Territory. 

CUNNINGHAM,  J.  The  defendant  was 
indicted  for  the  killing  of  Felldo  Chacon  on 
August  14,  1910,  at  or  near  Congress  Junc- 
tion, Tavapai  county,  Ariz.,  to  whldi  in- 
dictment he  pleaded  not  guilty.  A  trial 
was  had,  and  the  Jury  returned  a  verdict  of 
guilty  of  murder  in  the  first  degree  and 
fixed  the  death  penalty.  The  Judgment  of 
the  court  followed  the  verdict,  from  which 
Judgment,  and  from  an  order  denying  the 
defendant's  motion  in  arrest  of  Judgment, 
and  from  an  order  denying  the  defendant's 
motion  for  a  new  trial,  he  prosecutes  this 
appeal. 

The  defendant  assigns  a  number  of  er- 
rors, which  we  shall  consider,  but  not  in 
the  order  of  their  assignment. 

[1]  Defendant's  seventh  assignment  of  er- 
ror is  based  upon  the  order  overnillog  his 
motion  in  arrest  of  Judgment  This  motlou 
alleges  irregularities  in  the  drawing  and  im- 
paneling of  the  grand  Jury  wliich  returned 
the  indictment  upon  which  the  trial  was  bad, 
contending  that  such  irregularities  render 
the  trial  and  conviction  upon  an  indictment 
by  said  grand  Jury  wholly  void,  and  al- 
leges that  the  trial  Jury  which  convicted  the 
defendant  was  ill^ally  drawn  and  impan- 
eled. 

The  record  filed  In  this  court  by  the  de- 
fendant fails  to  incorporate  the  minutes  of 
the  drawing  of  the  grand  Jury,  but  the  al- 
l^;ed  record  is  presented  in  the  form  of  ap- 
pellant's motion  in  arrest  of  Judgment,  sup- 
ported by  affidavits.  The  record  discloses 
no  challenge  to  the  panel  of  the  grand  Jury, 
nor  any  motion  to  quash  the  indictment  by 
reason  of  any  irregularities  committed  In 
the  organization  of  the  grand  Jury. 


A  person  held  "to  answer  to  a  charge  for 
a  public  offense  can  take  advantage  of  any 
objection  to  the  panel  or  to  an  individual 
grand  Juror  In  no  other  mode  than  by  chal- 
lenge." Section  797,  Penal  Code  of  Arizona 
1901. 

When,  by.  statute,  a  particular  way  is  pre- 
scribed to  raise  an  objection,  and  the  party 
neglects  to  pursue  the  statutory  way,  and 
the  objection  is  one  which  could  have  been 
cured  at  the  time,  if  attention  had  been 
called  to  it,  be  must  be  adjudged  to  bave 
waived  such  objection.  He  must  assert  bis 
privilege  in  the  proper  way  and  at  the  prop- 
er time,  or  be  is  deemed  to  have  waived  it 
Montgomery  v.  State,  3  Kan.  263;  In  re 
Wilson,  140  U.  S.  575,  11  Sup.  Ct  870,  35  L. 
Ed.  513;  Thomas  v.  Territory,  11  Ariz.  184, 
89  Paa  691. 

The  appellant  is  likewise  deemed  to  have 
waived  the  objections  raised  to  the  impan- 
eling of  the  trial  Jury,  under  the  authorities 
cited  above. 

[2]  A  number  of  assignments  are  based  ap- 
on  alleged  error  committed  by  the  court  In 
its  rulings  upon  the  admission  and  exclu- 
sion of  evidence  upon  the  trial  of  the  case. 
The  correctness  of  the  reporter's  transcript 
of  the  testimony  is  not  certified  to  by  the  trial 
Judge,  and  no  bill  of  exceptions,  other  timn 
the  reporter's  transcript,  appears  in  the 
record. 

This  court  held,  in  the  case  of  Chavez  v. 
Territory,  125  Pac.  483,  recently  decided, 
that  under  the  statutes  now  in  force  the 
rulings  of  the  trial  court  with  respect  to 
the  introduction  or  exclusion  of  evidence 
cannot  be  reviewed  upon  appeal  to  this 
court,  in  the  absence  of  a  bill  of  exceptions, 
unless  the  trial  Judge  certifies  to  the  cor- 
rectness of  the  reporter's  transcript  Rom- 
ero V.  Territory,  12  Ariz.  10,  95  Pac.  101; 
Molina  V.  Territory,  12  Ariz.  14,  95  Pac.  102. 
This  court  is  therefore  precluded  from  con- 
sidering the  assignments  of  error  alleged 
by  appellant,  based  upon  the  introduction 
and  exclusion  of  testimony. 

[3]  The  name  of  the  deceased,  as  laid  In 
the  indictment,  is  Felicio  Chacon,  and  some 
evidence  was  produced  on  the  trial  tending 
to  prove  that  the  true  name  of  the  person 
killed  by  the  defendant  on  the  14th  day  of 
August,  1910,  was  Feliciano  Chacon,  and 
upon  this  state  of  the  case,  at  the  close  of 
the  testimony  for  the  prosecution,  the  ap- 
pellant moved  the  court  to  instruct  the  Jury 
to  acquit  on  the  grounds  of  a  variance,  which 
motion  was  denied,  and  such  ruling  is  as- 
signed as  error.  We  think  the  vs.rlance,  if 
any,  inimaterlaL  Felicio  and  Feliciano  evi- 
dently have  the  same  derivation,  the  one  a 
contraction  of  the  other.  It  was  not  a  mis- 
nomer to  designate  the  deceased  as  Felicio 
Chacon,  when  bis  correct  name  was  Felici- 
ano Chacon;    and  the  Jury,  under  the  evi- 
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denoe  in  the  case^  when  the  qnestlon  con- 
tested was  the  name,  were  Justified  in  con- 
sidering the  two  names  one  and  the  same. 
Alsnp  Y.  State.  36  Tex.  Cr.  R.  535,  38  S.  W. 
174;  Walter  t.  State,  105  Ind.  589,  5  N.  E. 
735;  State  t.  Watson,  80  Kan.  281,  1  Fac. 
770. 

[4]  "Whether  there  Is  a  material  variance 
betn-een  the  proof  and  the  allegations  of  the 
indictment  as  to  the  names  of  persons,  or 
any  other  facts,  is  a  question  for  the  jury." 
12  Cyc.  590. 

The  question  was  fairly  and  properly  sub- 
mitted to  the  jury,  and  the  jury  found  the 
fact  against  appellant's  contention.  We  think 
no  error  was  committed  by  the  court  in 
denying  the  motion  and  submitting  the  ques- 
tion to  the  Jury. 

We  have  carefally  examined  the  entire 
record  presented.  We  think  the  instructions 
of  the  court  fairly  placed  the  law  of  the 
case  before  the  jury,  and  we  think  the  sub- 
stantial evidence  supports  the  verdict. 
Wtiile  we  regret  the  necessity,  we  must  af- 
firm the  Judgment  of  the  trial  court,  and 
order  tliat  the  sentence  be  carried  out  in  ac- 
cordance with  the  law  in  such  cases  pro- 
vided. 

FRANBHJIN,  O.  J.,  and  DUFFY,  Superior 
Court  Judge,  concur.  ROSS,  J.,  being  dis- 
qualified and  announcing  his  disqualification 
In  open  court,  the  remaining  Judges,  under 
section  3  of  article  6  of  the  Constitution, 
called  in  Hon.  FRANK  J.  DUFFY,  Judge  of 
the  superior  court  of  the  state  of  Arizona 
in  and  for  the  county  of  Santa  Cruz,  to  sit 
witb  tbem  In  the  hearing  of  this  cause. 


Ctt  ou.  tOS) 

EX  PARTE  RIGGERT. 

fSapreme  Court  of  Oklahoma.     July  20, 
1912.) 

(Bynahut  6y  the  Court.) 
1  CBnnwAL  Law  (§  994*)— Judqment-Cob- 

BEcnON. 

Where  a  defendant  is  tiled,  convicted,  and 
■entenced  to  Imprisonment,  but,  by  the  error 
of  the  clerk,  the  Judgment  is  not  entered  on 
the  records  of  the  court,  the  error  may  be  cor- 
rected at  any  time  to*  an  order  nunc  pro  tunc 
Following  Ex  parte  Lydia  Howland,  3  Okl.  Cr. 
142,  104  Pac.  927,  Ann.  Cas.  1912A,  840. 

PBd.  Note.— For  oth«r  cases,  see  Criminal 
I.aw,  Cent  Dig.  {{  2532-253o;  Dec  Dig.  | 
994.*] 

2.  CBnnNAi,  Law  (|   1217*)— Execution  or 

SENTBNCK— IlIFBISONMENT. 

The  prisoner  having  been  formally  con- 
victed, and  not  baving  served  bis  sentence,  and 
the  judf^ment  of  conviction  not  being  stayed 
•s  provided  by  law,  he  may  be  apprehended 
as  on  escape  and  placed  in  custody  on  the  un- 
executed Judgment. 

(a)  Expiration  of  time,  without  imprison- 
fflent,  ia  in  no  sense  an  execution  of  the  sen- 
tence.    Following  Ex  parte  Jokm  Eldridge,  3 


Okl.  Cr.  499,  106  Pae.  980,  27  Lu  B.  A.  (N. 
S.)  625,  139  Am.  St.  Rep.  967. 

[Ed.    Note.— For  other   cases,   see   Criminal 
Law,  Cent.  Dig,  |  3269;  Dec  lilg.  {  1217.»] 


Original  petition  by  H.  Riggert  for  writ 
of  liabeas  corpus.    Petition  denied. 

Pruiett,  Sniggs  &  Wilson,  of  Oklahoma 
City,  for  petitioner.  Smith  0.  Matson,  Asst 
Atty.  Gen.,  opposed. 

WILLIAMS,  J.  On  June  4,  1912,  the  pe- 
titioner petitioned  this  court  for  his  dis- 
charge under  writ  of  habeas  corpus.  The 
facts  appear  to  be  as  follows: 

In  State  of  Oklahoma  v.  H.  Riggert,  No.  %- 
835,  in  the  county  court  of  Oklahoma  coun- 
ty, the  defendant  was  proceeded  against  by 
Information  for  the  crime  of  selling  intoxi- 
cating liquor.  In  February,  1910,  he  was 
duly  tried  before  said  court,  and  the  Jury 
returned  a  verdict  of  guilty  thereon.  On 
April  21,  1910,  he  was  sentenced  to  confine- 
ment In  the  county  Jail  of  Oklahoma  coun- 
ty for  a  period  of  60  days,  and  adjudged  to 
pay  a  fine  of  $200  and  costa,  all  of  which 
appears  from  the  Journal  entry.  Afterwards 
an  appeal  was  prosecuted  to  the  Criminal 
Court  of  Appeals.  On  November  11,  1011, 
said  appeal  was  dismissed.  6  Okl.  Cr.  338, 
118  Pac  616. 

[1]  On  May  22,  1012,  an  order  of  Commit- 
ment was  issued,  and  the  petitioner  was  in- 
carcerated under  said  sentence.  Prior  to 
said  date,  both  by  the  district  court  of  Ok- 
lahoma county  and  the  Criminal  Court  of 
Appeals,  on  an  application  for  habeas  cor- 
pus, upon  the  ground  that  no  proper  entry 
bad  been  made  of  the  Judgment  sentencing 
the  prisoner  in  accordance  with  the  verdict, 
the  petitioner  was  released  upon  habeas  cor- 
pus; but  thereafter,  by  a  nunc  pro  tunc 
order,  such  judgment  was  duly  entered  in 
said  county  court  in  accordance  with  the  ver- 
dict of  the  jury.  The  petitioner  tiaving  been 
apprehended,  after  the  entering  of  said  Judg- 
ment nunc  pro  tunc,  said  commitment  was 
issued. 

In  Ex  parte  Lydia  Howland,  3  Okl.  Cr.  142, 
104  Pac  927,  Ann.  Cas.  1912A,  840,  it  was 
held  by  the  Criminal  Court  of  Ai^teals: 
"Where  a  defendant  Is  tried,  convicted,  and 
sentenced  to  Imprisonment,  but,  by  error  of 
the  clerk,  the  Judgment  Is  not  entered  on  the 
records  of  the  court,  the  "error  may  be  cor- 
rected at  any  time  by  an  order  nunc  pro 
tunc." 

[2]  In  Ex  parte  John  Eldridge,  8  Okl.  Or. 
499,  106  Pac  9S0,  27  L.  R.  A.  (N.  S.)  625,  189 
Am.  St  Rep.  967,  it  was  held  by  the  same 
court  tliat  "Where  a  convicted  defendant  is 
at  liberty  and  has  not  served  his  senteitce, 
and  the  same  is  not  stayed  as  provided  by 
law,  he  may  be  arrested  as  on  escape  and 
ordered  into  custody  on  the  unexecuted  judg- 
ment" And,  further,  that  "Expiration  of 
time,  without  Imprisonment,  ia  in  no  sense 
an  execution  of  the  sentence." 
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These  decisions  by  the  Criminal  Court  of 
Appeals,  under  the  rule  announced  in  Ex 
parte  Tom  Anderson,  124  Fac.  980,  decided 
by  this  court  on  June  11,  1912,  but  not  yet 
oESclally  reported,  will  be  followed  by  tliis 
court 

It  is  Insisted  that  the  rule  announced  in 
Ex  parte  John  Eldrldge,  supra,  is  in  con- 
flict with  that  announced  by  this  court  in 
Ex  parte  Clendennlng,  22  Okl.  108,  97  Pac. 
650, 19  L.  R.  A.  (N.  S.)  IMl,  132  Am.  St  Rep. 
028.  It  is  not  essential  here  to  determine 
whether  such  conflict  exists;  for,  under  the 
rule  announced  in  State  ex  rel.  Ikard  ▼. 
Russell,  Judge,  124  Pac.  1092,  decided  by 
this  court  on  May  14,  1912,  but  not  yet  offi- 
cially reported,  as  to  all  such  matters  we 
follow  the  construction  of  the  Criminal 
Court  of  Appeals. 

The  petition  for  writ  of  habeas  corpus  is 
denied. 

HATES  and  KANE,  JJ.,  concur.  TURN- 
ER, C.  J.,  and  DUNN,  J.,  absent,  and  not 
participating. 

(34  Okl.  317) 

WILLIAMSON  et  al.  ▼.  ADAMS. 
(Supreme  Court  of  Oklahoma.    July  18,  1912.) 

(Syllahut  by  the  Court.) 

Appkai.  and  Ebrob  ({  649*)— Recobd— Scope 

AND  Extent. 

Motions  presented  in  the  trial  court,  the 
rulings  thereon,  and  exceptions  are  not  prop- 
erly part  of  the  record,  and  can  only  be  pre- 
served and  presented  for  review  on  appeal  by 
incorporating  the  same  into  a  bill  of  exceptions 
or  case-made.  The  record  proper  in  a  civil  ac- 
tion consists  of  the  petition,  answer,  reply,  de- 
murrers, process,  rulings,  orders,  and  judgment; 
and  incorporating  motions,  affidavits;  or  other 
papers  into  a  transcript  will  not  constitute  them 
a  part  of  the  record,  unless  made  so  by  a  bill 
of  exceptions.  Motions  and  proceedings  which 
are  not  part  of  the  record  proper  can  only  be 
presented  for  review  by  incorporating  them  into 
a  case-made,  or  by  preserving  them  by  bill  of 
exceptions  and  embracing  them  in  the  tran- 
script 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ii  2441-2451;  Dec  Dig.  { 
649.*J 

Commissioners'  Opinion,  Dirlsion  No.  2. 
Eirror  from  District  Court,  Oklahoma  Coun- 
ty;   Geo.  W.  Clark,  Judge. 

Action  by  liouisa  Adams  against  J.  O.  Wll> 
liamson  and  another.  From  an  order  con- 
firming a  sale  under  execution,  defendants 
bring  error.   Dismissed. 

See,  also,  122  Paa  '^9. 

Black,  Klskaddon  &  Toney,  of  Oklahoma 
City,  for  plaintiffs  In  error.  Wright  &  Bllnn, 
of  Oklahoma  City,  for  defendant  in  error. 

BREWER,  C  On  August  1,  1911,  an  exe- 
cution was  Issued  out  of  the  district  court 
of  Oklahoma  county  in  favor  of  Louisa  Ad- 
ams, as  plaintiff,  against  J.  C.  Williamson 
and  Emma  Williamson,  as  defendants,  which 
was  levied  by  the  sheriff  of  said  county  upon 


certain  real  estate,  and,  after  notice,  sale 
was  had  thereon.  On  September  8,  1911,  tbe 
plaintiffs  in  error,  J.  C.  Williamson  and  Em- 
ma Williamson,  filed  a  motion  in  the  lower 
court  to  set  aside  said  sale,  and  in  opposition 
to  the  confirmation  thereof.  On  September 
14,  1911,  motion  for  confirmation  of  tbp  sale 
was  filed.  On  October  28,  1911,  after  hear- 
ing evidence  on  the  motion  to  set  aside  the 
sale,  and  in  opposition  to  its  confirmatloa 
tbe  court  overruled  same,  and  entered  an 
order  confirming  the  sale. 

There  were  three  grounds  stated  in  the 
motion  to  vacate  the  sale  and  against  its  con- 
firmation; but  two  of  them  were  expressly 
abandoned  in  the  trial  court  The  remaining 
ground  depended  on  oral  evidence,  and  tbe 
same  was  introduced  in  support  thereof. 
Therefore  the  only  question  upon  which  the 
views  of  this  court  are  sought  is  the  decision 
of  the  court  upon  the  oral  evidence  offered 
at  the  hearing  of  the  motion. 

To  accomplish  this  purpose,  this  case  was 
originally  brought  to  this  court  on  a  case- 
made,  which  Incorporated  such  evidenca. 
That  appeal  was  No.  3,360,  and  was  dismiss- 
ed in  an  opinion  by  Justice  Williams  on 
March  12,  1912,  upon  the  ground  that  tbe 
case-made  was  not  served  upon  the  adverse 
parties  within  the  time  allowed  by  Iaw> 
That  case  is  reported  in  122  Pac.  4D9. 

After  the  dismissal  of  the  case  brought 
here  on  case-made,  the  plaintiffs  in  error, 
on  April  20,  1912,  procured  a  certification 
by  tbe  district  clerk  to  tbe  case-made,  pre- 
viously dismissed,  and  on  the  same  day  files 
it  here  under  its  present  number  as  a  tran- 
script of  tbe  record. 

On  May  3,  1912,  a  motion  to  dismiss  this 
appeal  was  filed,  stating  a  number  of  rea- 
sons therefor,  among  them  the  following: 
"(4)  The  attempt  to  appeal  this  case  is  up- 
on transcript  and  there  is  no  bill  of  excep- 
tions, and  the  evidence  shown  in  the  record 
is  the  stenographer's  notes,  which  is  no  part 
of  the  record  or  transcript;  and  hence  there 
la  nothing  before  tbe  court  to  be  considered." 
This  position  Is  correct  and  the  case  must 
be  dismissed.  The  only  error  complained  of 
being  an  alleged  erroneous  judgment  of  the 
court  upon  oral  evidence  introduced  on  the 
trial  of  the  motion,  and  that  as  evidence  was 
not  incorporated  into  the.  record  by  bill  of 
exceptions,  or  by  case-made,  there  1»  nothing 
here  for  this  court  to  consider.  Tribal  Devel- 
opment Co.  v.  White  Bros,  28  Okl.  525,  114 
Pac.  736;  McCoy  v.  McCoy,  27  Okl.  371,  112 
Pac.  1040;  School  District  etc.,  v.  Vlnsant 
27  Okl.  731,  113  Pac.  714;  Menteu  v.  Shuttee 
et  al.,  11  Okl.  381,  67  Pac.  478. 

In  Tribal  Development  Co.  v.  White  Bros., 
supra,  the  court  quotes  with  approval  from 
Menten  ▼.  Shuttee,  supra,  as  follows:  "Mo- 
tions presented  in  the  trial  court  the  rul- 
ings thereon,  and  exceptions  are  not  proper- 
ly part  of  the  record,  and  can  only  be  pre- 
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served  and  presented  for  review  on  appeal  by 
incorporating  tlie  same  Into  a  bill  of  excep- 
tions or  case-made.  The  record  proper  in  a 
dvll  action  consists  of  the  petition,  answer, 
repl}',  demurrers,  process,  rulings,  orders, 
and  judgment;  and  Incorporating  motions, 
affidavits,  or  other  paijers  Into  a  transcript 
will  not  constitute  them  a  part  of  the  rec- 
ord, unless  made  so  by  a  bill  of  exceptions. 
Motions  and  proceedings  which  are  not  part 
of  the  record  proper  can  only  be  presented 
for  review  by  incorporating  them  into  a  case- 
made,  or  by  preserving  them  by  bill  of  ex- 
ceptions and  embracing  them  In  the  tran- 
script." 
The  appeal  should  therefore  be  dismissed. 

PER  CURIAM.    Adopted  In  whole. 


(34  Okl.  1E5) 

8CH1LMNG  V.  MOORE  et  al. 

(Sapreme  Court  of  Oklahoma.     May  14, 
1912.) 

(ByUalut  by  the  Court.) 

1.  Specific  Perfokmance  (8  73*)— Contbacts 

EnFOKCEABLE  —  EMFI.0YMENT    OF   REAL    ES- 
TATE Agent. 

A  contract  appointing  an  agent  to  sell  real 
estate,  and  agreeing  to  deliver  deeds  therefor 
as  sold,  and  providing  that  the  real  estate 
(igent  retain  all  the  proceeds  in  excess  of  the 
•mount  specified,  is  not  one  which  can  be 
enforced  by  a  decree  of  specific  performance. 
Such  a  contract  is  a  contract  of  employment, 
and  conveys  no  interest  in  the  real  estate. 

IE!d.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §S  206-208;  Dec.  Dig.  { 
13.*] 

2.  Principai,  and  Agent  (|  34*)— Constbpc- 
rron  of  contbact— poweb  coupled  witb 
Intebest. 

An  interest  In  the  property  upon  which 
the  power  is  to  operate,  and  not  merely  an  in- 
terest in  the  exercise  of  the  power,  is  essen- 
tial to  make  a  power  of  attorney  one  coupled 
with  an  interest. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  f  55;   Dec.  Dig.  $  34.*] 

3.  Pleading  (i  34*)— Allegations  in  Gen- 
eral— Pbesumptions. 

After  a  party  has  amended  his  petition 
three  times,  and  a  demurrer  is  again  sustain- 
ed to  it,  no  presumption  will  be  indulged  in 
favor  of  the  pleading. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  if  5%,  66-74;    Dec.  Dig.  {  34.»] 

4.  Pleading   (J   193*)— DEMtjRRER— Grounds. 

While  an  action  which  is  improperly 
brought  for  specific  performance  may  be  re- 
tained by  the  court  for  the  purpose  of  render- 
ing damages  for  breach  of  the  contract  yet, 
if  the  petition,  after  repeated  amendments, 
neither  states  a  cause  of  action  for  specific 
performance,  nor  for  damages  for  the  breach 
of  the  contract,  a  general  demurrer  thereto 
shoald  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  i§  425,  428-435,  437-443;  Dec.  Dig. 
1 193.*1 

Commlbsioners'  Opinion,  Division  No.  1. 
Error  from  Superior  Court,  Oklahoma  Coun- 
ty; AN.  Munden,  Judge. 


Action  by  H.  C.  Schilling  against  Mattie 
J.  Moore  and  another.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

W.  A.  Smith,  of  Oklahoma  City,  for 
plaintiff  in  error.  S.  A.  Horton,  of  Okla- 
homa City,  for  defendants  In  error. 

AMES,  C.  [1]  This  action  was  brought 
for  the  specific  performance  of  the  following 
contract :  "Capitol  Hill,  Okla.,  December  21, 
1908.  We,  the  undersigned,  this  day  appoint 
H.  C.  Schilling,  or  hla  assignees,  exclusive 
agent  for  a  period  of  twelve  months,  to  sell 
and  dispose  of  lots  1,  2,  3,  4,  5,  38,  39,  40, 
41  and  42,  In  block  35,  Schilling's  addition, 
supplemental  plat,  to  Oklahoma  City,  Okla- 
homa, and  we  agree  to  deliver  a  warranty 
deed  for  the  same  at  the  rate  of  $150.00  per 
each  lot,  or  Its  portion,  at  his  request,  at 
any  time  without  delay,  and  that  the  said 
H.  C.  Schilling  agrees  to  use  quick  and 
speedy  means  to  bring  about  said  sale,  and 
should  it  become  necessary  to  subdivide  the 
said  lots  that  extra  expense  shall  be  paid 
by  H.  C.  Schilling,  such  as  survey,  replat- 
tlng  and  filing  said  plats,  etc.  At  the  expi- 
ration of  the  time  stipulated,  if  the  property 
is  not  all  sold  he  may  continue  said  agency 
by  paying  eight  (8)  per  cent  interest  upon 
the  parts  unsold,  and  should  It  become  sub- 
divided we  agree  to  make  deeds  to  the  same 
pro  rata  upon  prices  stipulated  above. 
[Signed]  Mattie  J.  Moore,  Samuel  D.  Moore, 
H.  C.  Schilling." 

An  examination  of  this  contract  discloses 
that  there  was  a  mere  employment  of  the 
plaintiff  as  a  real  estate  agent,  and  that  his 
compensation  for  services  rendered  in  the 
sale  of  the  lots  was  to  be  that  portion  of  the 
purchase  price  in  excess  of  the  amount  to 
be  paid  the  defendants.  Such  a  contract 
does  not  convey  any  Interest  In  the  land, 
and  therefore  is  not  one  which  is  required  to 
be  in  writing.  Hancock  v.  Dodge,  85  Miss. 
228,  37  South.  711;  Friedman  v.  Suttle,  10 
Ariz.  57,  85  Pac.  726,  9  L.  R.  A.  (N.  S.)  933, 
and  the  authorities  cited  In  the  note  follow- 
ing this  report 

[2]  It  is  not  a  power  of  attorney  coupled 
with  an  Interest  The  test  to  be  applied  Is 
stated  in  Taylor  v.  Burns,  203  n.  S.  120,  27 
Sup.  Ct  40,  51  L.  Ed.  116,  as  follows:  "An 
Interest  in  the  property  upon  which  the  pow- 
er Is  to  operate,  and  not  merely  an  Interest 
in  the  exercise  of  the  power.  Is  essential  to 
make  a  power  of  attorney  one  coupled  with 
an  Interest,  so  as  not  to  be  subject  to  revo- 
cation." To  the  same  effect  are  Runt  v. 
Rousmanlere,  8  Wheat  174,  5  L.  Ed.  589; 
Durkee  v.  Gunn,  41  Kan.  496,  21  Pac.  637, 
13  Am.  St  Rep.  300;  Taylor  v.  Burns,  8 
Ariz.  463,  76  Pac.  623.  The  facts  in  Taylor 
V.  Burns,  supra,  were  stronger  than  in  this 
case,  as  appears  from  the  statement  there- 
of in  the  first  paragraph  of  the  syllabus: 
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"No  transfer  of  title  was  effected  by  an  In- 
Btmnient  wblch  recites  that  tbe  party  of  the 
first  part  'sells'  certain  mining  claims  to  the 
party  of  the  second  part  for  a  specified  con- 
sideration, and  'upon  the  terms  and  consid- 
eration following,'  and  which,  in  its  sub- 
sequent provisions,  authorizes  the  party  of 
the  second  part  to  sell  and  negotiate  the 
mines  for  any  sum  above  $45,000,  and  retain 
out  of  the  purchase  price  seven-eighths  of  the 
excess;  the  party  of  the  first  part  agreeing 
to  execute  any  conveyance  thereafter  neces- 
sary to  convey  a  good  title,  and  the  party  of 
the  second  part  assuming  no  obligations  ex- 
cept a  general  one  by  which  both  parties  mu- 
tually agree  to  aid  each  other  in  the  nego- 
tiation and  sale.  Such  document  is  not  a 
deed,  but  simply  a  power  of  attorney,  and, 
as  such,  subject  to  revocation."  As  the 
plaintiff  by  this  contract  acquired  no  inter- 
est in  the  real  estate,  he  was  not  entitled  to 
a  decree  for  specific  performance. 

In  Kimmel  v.  Powers,  19  Okl.  339,  91 
Pac.  687,  action  was  brought  by  Kimmel 
against  Powers  to  secure  the  specific  per- 
formance of  a  contract  by  which  Kimmel 
was  appointed  as  exclusive  agent  for  the 
sale  of  the  Woods  addition  to  the  city  of 
Lawton,  for  a  period  of  10  years,  under  an 
agreement  by  which  he  was  to  receive  as 
compensation  for  his  services  a  percentage 
of  the  net  proceeds  of  sales  and  25  per  cent 
of  the  unsold  portions  of  the  addition  at  the 
expiration  of  the  contract.  The  court  held 
that  this  contract  created  the  relation  of 
principal  and  agent;  tliat  it  did  not  vest  in 
the  agent  any  interest  in  the  real  estate  it- 
self; and  that  therefore  he  was  not  enti- 
tled to  a  specific  performance. 

In  Cloe  v.  Rogers,  121  Pac.  201,  the  rule 
is  stated  in  the  syllabus  (paragraph  2)  as 
follows:  "Where  an  agency  is  uncoupled  with 
an  interest,  it  may  be  revoked  by  the  prin- 
cipal at  win,  without  liability  for  damages; 
but  where  it  Is  for  a  fixed  time,  and  con- 
templates on  the  p&tt  of  the  agent  the  ex- 
penditure of  time  and  money  to  carry  it  out, 
and  Is  accepted  and  the  duties  imposed  are 
entered  upon  by  tbe  agent,  and  money  and 
time  are  expended  in  the  pursuit  of  the  ob- 
ject of  the  agency,  although  the  principal 
has  the  power  to  revoke  and  bring  to  a  ter- 
mination the  contract,  yet  he  lacks  the  right 
of  so  doing,  except  upon  the  burden  of  re- 
sponding to  the  agent  for  such  damages  as 
he  may  suffer  by  reason  thereof." 

[4]  But  the  plaintiff  claims  tliat  even  if  it 
be  true  that  he  is  not  entitled  to  a  specific 
performance,  his  petition  stated  a  cause  of 
action  for  damages  for  the  breach  of  the 
contract;  and  that  therefore  the  trial  court 
erred  in  sustaining  a  general  demurrer  to 
the  petition.  Conceding  that  this  may  be 
done  (Superior  Oil  &  Gas  Co.  v.  Mehiin,  25 
Okl.  809,  108  Pac.  545,  138  Am.  St  Rep.  912), 
it  becomes  necessary  to  examine  the  petition 
to  ascertain  whether  It  states  a  cause  of  ac- 
tion for  damages. 


[J]  In  Atwood  v.  Rose,  122  Pac  929,  re- 
cently decided  and  not  yet  ofllcially  report- 
ed, this  court  said  in  the  first  paragrapb  of 
the  syllabus:  "In  the  construction  ot  a 
pleading,  challenged  by  demurrer  before  tri- 
al, nothing  will  be  assumed  in  favor  of  the 
pleader  wMch  has  not  been  averred,  as  the 
law  does  not  presume  that  a  party's  plead- 
ings are  less  strong  than  the  facts  of  tlie 
case  warrant" 

In  Emmerson  v.  Botkin,  26  OkL  218,  100 
Pac.  531,  29  L.  R.  A.  (N.  S.)  786,  138  Am. 
St  Rep.  953,  the  second  and  third  para- 
graphs of  the  syllabus  are  as  follows: 

"In  a  case  where  a  pleading  is  challenged 
before  trial  by  demurrer,  its  language,  where 
doubtful,  will  be  construed  against  the  plead- 
er, upon  the  ground  that  as  he  selects  tbe 
language,  he  should  make  his  meaning  clear; 
and  where  in  such  a  case  a  demurrer  is  sus- 
tained on  account  of  the  insufficiency  of  a 
pleading,  and  no  application  for  amendment 
is  made,  It  will  be  presumed  that  the  facts 
to  justify  it  do  not  exist 

"Essential  facts  necessary  to  be  shown  In 
order  to  entitle  a  party  to  relief  demanded, 
and  to  which  he  supposes  himself  entitled, 
should  be  stated  in  the  pleadings  by  all^a- 
tion  or  averment,  and  not  by  way  of  re- 
cital." 

This  rule  applies  with  particular  force  to 
the  case  at  bar.  A  general  demurrer  was 
sustained  to  the  original  petition.  The  plain- 
tiff filed  an  amended  petition,  and  a  gen- 
eral demurrer  was  sustained  to  this.  The 
plaintiff  filed  a  second  amended  petition,  and 
a  general  demurrer  was  again  sustained. 
The  plaintiff  thereupon  filed  a  third  amend- 
ed petition,  and  a  general  demurrer  was 
again  sustained.  Having  made  four  efforts 
to  state  his  case,  nothing  should  be  presum- 
ed in  favor  of  tbe  plaintiff;  and  we  there- 
fore examine  the  allegations  of  the  petition 
to  see  whether  or  not  he  has  stated  an  ac- 
tion at  law  for  damages.  It  will  be  remem- 
bered that  the  contract  provides  that  as  com- 
pensation for  his  services  he  shall  receive 
that  portion  of  the  purchase  price  of  the  lots 
which  is  in  excess  of  the  amount  to  be  paid 
to  the  defendants.  It  is  manifest  therefore, 
that  his  measure  of  damages  is  this  excess. 
In  his  petition  he  alleges  only  one  sale,  and 
that  for  the  exact  sum  which  the  defend- 
ants were  to  receive  for  the  lots  sold,  and 
he  tenders  that  amount  to  the  defendants 
and  demands  a  deed.  It  is  manifest,  there- 
fore, that  on  this  sale  he  has  sustained  no 
damages,  because  there  is  no  excess.  He  al- 
so alleges  that  be  has  made  and  entered  in- 
to contracts  with  prospective  purchasers  for 
other  portions  of  the  property,  and  that  some 
of  them  are  ready,  willing,  and  able  to  buy, 
but  that  the  defendants  have  refused  to  ex- 
ecute deeds.  This  allegation,  aside  from  its 
utter  indefiniteness,  fails  to  allege  the  price 
at  which  these  contracts  were  made,  and 
therefore  falls  to  show  any  damages  sus- 
tained by  the  plaintifL    After  four  attempts 
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to  state  his  case,  It  would  seem  that,  If  the 
plaintiff  had  sold  to  others  at  an  advance,  he 
would  hare  been  able  to  say  so.  He  alleges 
that  the  Iota  are  worth  more  than  the  price 
to  be  received  by  the  defendant,  and  prays 
as  damages  the  difference  between  the  val- 
ve of  the  lots  and  that  price ;  but  that  mani- 
festly Is  not  any  proper  measure  of  damages, 
aa,  before  he  would  be  entitled  to  recover, 
he  must  produce  a  purchaser  ready,  able,  and 
willing  to  buy  (Yoder  v.  Randol,  16  Okl.  308, 
83  Paa  537,  3  L.  R.  A.  [N.  S.]  576,  and  note) ; 
or,  at  all  events,  be  must  allege  such  facts 
as  bring  him  within  the  rule  laid  down  in 
ace  V.  Rogers,  121  Paa  201,  supra.  It  is 
manifest  that  this  petition  was  framed  four 
times  on  the  theory  that  plaintiff  was  enti- 
tled to  specific  performance.  It  is  not  a  suit 
for  damages  for  breach  of  the  contract ;  and 
If  the  proof,  sustained  every  allegation  of 
the  petition — and  no  more— no  recoverable 
damage  would  be  shown. 

In  the  syllabus  of  Kimmell  v.  Powers,  10 
Okl.  339,  91  Pac.  687,  supra,  it  is  said: 
"Where  a  petition  neither  states  a  cause  of 
action  in  equity  nor  at  law,  a  demurrer  there- 
to should  be  sustained."  As  this  petition  did 
not  state  facts  sufficient  to  entitle  the  plain- 
tiff to  specific  performance  or  damages  for 
breach  of  the  contract,  we  think  the  trial 
court  was  correct  in  sustaining  the  demur- 
rer. . 

The  Judgment  should  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 
(B  Colo.  S2g)  ==— = 

ROHRER  r.  ROSS. 
(Supreme  Court  of  Colorado.     July  1,  1912.) 
L  GHATnEL   MonoAOBS  ({   138*)— Aoibtkb'b 

LiKN— PaiORITIIS. 

An  ajrister'a  lien.  creHtnd  liy  MilU"  Ann. 
St  {{  2854.  2855.  is  limited  to  the  right  of  the 
owner  in  the  animals  delivered  for  keeping  at 
the  time  of  the  delivery,  and  la  subject  to  a 
prior  chattel  mortgage  executed  by  the  owner. 
£Ba.  Note.— For  other  cases,  see  Chattel 
Moi^ges,  Cent  Dig.  |S  228-236;    Dec.  Dig. 

2.  Bailment  (I  18*)— Repaib  of  Pkbsonai.tt 

—Right  to  laEir. 

One  seeking  to  enforce  a  lien  for  repairs 
on  personal  property  most  show  that  the  prop- 
erty was  delivered  to  him  for  repairs. 

[Ed.    Note.— For  other   cases,   see    Bailment, 
Cent  Dig.  {f  77-79,  81-84;   Dec.  Dig.  {  18.*] 

8.  Pleading   (i  345*)  — Motion   k>b  Judg- 

KENT. 

A  motion  for  judgment  for  defendant  on 
the  pleadings  cannot  he  granted,  though  the 
complaint  is  defective  in  not  stating  facts, 
since  a  motion  for  jadgment  cannot  be  con- 
verted into  a  general  demurrer. 

[Bd.    Note.— For   other   cases,    see   Pleading, 
Cent  Dig.  H  1055-1059:  Dec.  Dig.  {  345.*] 

4.  Pi.KADiNa  (S  345*) — Motion  fob  Judohsnt 
— Defect  in  Coio>i.aini. 

A  complaint  in  replevin  by  the  owner  of 
•  chattel  mortgage  against  one  claiming  an 
agister's  lien,  which  alleges  that  the  lien  of  the 
mortgage  has  been  extended  by  filing  with  the 
nroper  connty  clerk  sworn  statements  extending 


its  lien  as  by  law  required,  sufficiently  shows 
the  extension  of  the  lien  by  affidavits,  as 
against  a  motion  for  jadgment  for  defendant  on 
the  pleadings;  the  defect  if  any,  in  the  com- 
plaint going  only  to  its,  sufficiency. 

[EM.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  II  1055-1059;  Dec.  Dig.  |  345.*] 

Error  to  District  Court,  Boulder  Connty; 
Harry  P.  Gamble,  Judge. 

Action  by  W.  H.  Rohrer  against  George 
L.  Ross.  There  was  a  Judgment  for  defend- 
ant, and  plaintiff  brings  error.  Reversed  and 
remanded. 

C.  A.  Irwin,  Isham  R  Howee,  and  John  A. 
Deweese,  all  of  Denver,  for  plaintiff  in  errdr. 
J.  J.  McFeeley,  of  Denver,  for  defendant  in 
error. 

GABBERT,  J.  Plaintiff  In  error  brought  a 
suit  In  replevin  against  the  defendant  in  er- 
ror to  recover  the  possession  of  two  horses, 
one  ore  wagon,  and  one  set  of  doubletrees, 
and  a  neckyoke.  Be  based  his  right  to  the 
possession  of  this  property  upon  the  ground 
that  he  was  the  owner,  by  assignment,  of  a 
chattel  mortgage  and  note  secured  thereby, 
which  had  been  executed  by  the  Champion 
Mining  &  Milling  Company  upon  the  property 
involved;  that  the  chattel  mortgage  had 
been  duly  filed  for  record;  that  there  was 
due  and  unpaid  on  the  note  thereby  secured 
the  sum  of  f344.50;  and  that  this  note  had 
been  extended  from  time  to  time,  and  the 
Hen  of  the  chattel  mortgage  preserved  by  fil- 
ing with  the  county  clerk  of  the  county 
where  the  mortgage  was  recorded  affidavits, 
or  sworn  statements,  as  by  law  required. 

The  defendant  answered,  to  the  effect,  so 
far  as  material  to  consider,  (1)  denying  the 
averments  of  the  complaint;  and  (2)  that 
the  property  in  controversy,  subsequent  to 
the  date  the  mortgage  mentioned  In  the  com- 
plaint was  executed  and  recorded,  had  been 
delivered  to  him  by  the  mortgagor,  with  in- 
structions to  feed  and  care  for  the  same;  and 
that  in  so  doing  he  had  incurred  an  expense 
in  feeding  the  animals  and  repairing  the 
wagon  of  something  like  $275,  under  which 
he  claimed  a  lien,  as  provided  by  the  statute. 
Thereafter,  on  motion  of  counsel  for  defend- 
ant, the  court  entered  the  default  of  plaintiff 
for  failure  to  plead  to  the  affirmative  de- 
fense. Upon  entry  of  this  order,  counsel  for 
defendant  then  made  an  oral  motion  for  judg- 
ment on  the  pleadings,  which  was  sustained, 
and  Judgment  rendered,  dismissing  the  ac- 
tion. Plaintiff  brings  the  case  here  for  re- 
view. 

[1]  The  first  question  is  whether  or  not, 
under  our  statutes  (sections  2854  and  2856, 
Mills'),  which  provide  that  an  agister  to  whom 
any  horses  shall  be  intrusted  for  the  purpose 
of  feeding  or  keeping,  *or  any  mechanic  or 
other  person  who  shall  repair  any  article  of 
personal  property  at  the  request  of  the  own- 
er of  such  property.  Is  entitled  to  a  lien  upon 
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such  animals  or  personal  property  superior 
to  the  Hen  of  a  chattel  mortgage  thereon, 
duly  recorded,  before  the  delivery  of  such 
property  to  either  of  such  persons  for  either 
of  the  purposes  named,  and  the  lien  thereof 
preserved  in  the  manner  required  by  law. 
Upon  this  subject,  with  respect  to  the  lien  of 
the  agister,  the  authorities  are  in  conflict 
The  weight  of  authority,  however,  appears 
to  be  that,  as  the  lien  for  agistment  is  purely 
statutory,  no  lien  existing  therefor  at  com- 
mon law,  the  agister''s  lien  is  limited  to  the 
right  of  the  owner  in  the  property  delivered 
for  feeding,  herding,  pasturing,  or  keeping, 
at  the  time  of  such  delivery.  Sargent  r. 
Usher,  55  N.  H.  287,  20  Am.  Rep.  208;  Hanch 
v.  Ripley,  127  Ind.  151,  26  N.  E.  70,  11  I*  R. 
A.  61;  Reynolds  v.  Case,  60  Mich.  76,  26 
N.  W.  838 ;  Ingalls  v.  Vance,  61  Vt  682,  18 
Atl.  452 ;  McGhee  v.  Edwards,  87  Tenn.  506, 
11  S.  W.  316,  3  li.  R.  A.  654;  Miller  v.  An- 
derson, 1  S.  D.  539,  47  N.  W.  957,  11  L.  R.  A. 
317 ;  Wright  v.  Sherman,  3  S.  D.  290,  52  N. 
W.  1093,  17  I*  R.  A.  792;  Sullivan  v.  aifton, 
56  N.  J.  Law,  324,  26  Atl.  964,  20  L.  R.  A- 
719,  39  Am.  St.  Rep.  652. 

[2]  With  respect  to  the  lien  for  repairs  on 
the  wagon,  we  think  it  is  sufficient  to  say 
that,  under  the  averments  of  the  answer,  the 
defendant  did  not  state  facts  from  which  it 
appeared  that  he  was  entitled  to  a  lien,  ei- 
ther under  the  statute  or  at  common  law,  if, 
under  the  rules  of  the  latter,  a  mechanic  to 
whom  an  article  of  personal  property  has 
been  delivered  for  repairs  is  entitled  to  a 
lien,  for  the  reason  that  it  does  not  appear 
from  his  answer  that  the  wagon  was  deliver- 
ed to  him  for  that  purpose. 

[3, 4]  On  behalf  of  the  defendant,  it  is  urg- 
ed that  the  Judgment  should  not  be  disturb- 
ed, t>ecause  it  appears  from  the  averments  of 
the  complaint  that  the  chattel  mortgage  is 
void  and  of  no  force  or  effect  This  conten- 
tion is  based  upon  the  ground  that  the  com- 
plaint does  not  show  that  the  mortgage  in- 
debtedness, or,  rather,  the  lien  thereof,  had 
been  extended  by  affidavits,  as  required  by 
law.  The  complaint  alleges  thtlt  the  lien 
of  the  chattel  mortgage  had  been  extended 
by  filing  with  the  proper  county  clerk  sworn 
statements  extending  its  lien,  as  by  law  re- 
quired. If  this  statement  in  the  complaint  is 
defective  in  not  stating  facts,  it  only  goes  to 
its  sufficiency,  which,  as  we  have  held  many 
times,  cannot  be  the  basis  for  a  motion  for 
Judgment  on  the  pleadings.  In  other  words, 
a  motion  for  Judgment  on  the  pleadings  can- 
not be  converted  into  a  general  demurrer. 
Whitehead  v.  Johnson,  119  Pac.  472.  We 
think  the  court  erred  in  rendering  a  Judg- 
ment on  the  pleadings,  and  for  this  reason 
the  Judgment  will  be  reversed,  and  the  cause 
remanded  for  further  proceedings  in  har- 
mony with  the  views  herein  expressed. 

Reversed  and  remanded. 

MUSSER  and  HILL,  JJ.,  concur. 


(5S  Colo.  31S) 
SPRAGUE  et  al.  ▼.  STRATTON-MASSA- 
CHDSETTS  GOLD  MINES  CO.  et  al. 
(Supreme  Court  of  Colorado.     July   1,   1912.) 

1.  JunoMENT  (§  461*)— Action  to  Vacate — 
Heabino  ano  Determination— Bdbder  of 
Pboof. 

Under  Code  Civ.  Proc.  S  162,  providing 
that  no  injunction  shall  be  granted  to  stay  a 
judgment  at  law  in  a  sum  in  excess  of  that 
which  the  complainant  shall  show  itself  equi- 
tably not  bound  to  pay,  plaintifF,  in  an  action 
to  set  aside  a  judgment  obtained  by  fraud,  need 
not  disprove  his  liability,  in  whole  or  in  part, 
for  the  indebtedness  which  was  the  basis  of 
the  judgment,  but  is  entitled  to  the  mainte- 
nance of  its  right  to  defend  against  such  sup- 
{>osed  liability,  in  an  action  where  the  burden 
s  on  the  adverse  party. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  §{  892-893,  895;   Dec.  Dig.  f  46L*] 

2.  Corpobations  (S  317*)  —  Officbbs  and 
Agents— Fiduciary  Relation— Nature. 

The  president,  general  manager,  treasurer, 
and  director  of  a  corporation  stands  in  such  re- 
lationship to  it  that  be  is  bound  to  protect  its 
rights,  and  to  act  openly  and  aboveboard. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §|  1401-1414;    Dec.  Dig.  J  317.*] 

Error  to  District  Court,  Chaffee  County; 
Lee  Champion,  Judge. 

Action  by  the  Stratton-Massachusetts  Gold 
Mines  Company  and  others  against  Charles 
L.  Sprague  and  another.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. ' 

G.  K.  Hartenstein,  of  Buena  Vista,  for 
plaintiffs  in  error.  M.  B.  Carpenter,  of  Den- 
ver, for  defendants  In  error. 

GABBERT,  J.  Plaintiff  in  error  Sprague 
brought  a  suit  against  the  Stratton-Massa- 
chusetts Gold  Mines  Company  on  four  causes 
of  action:  (1)  For  $4,750,  salary  due  Sprague 
as  general  manager  of  the  company;  (2)  for 
$5,252,  money  advanced  and  paid  out  by  him 
for  the  use  and  benefit  of  the  company;  (3) 
for  $2,000  due  one  Slocum  for  attorney's  fees 
for  services  rendered  the  company,  assigned 
to  Sprague;  (4)  for  $2,000  due  one  Wood  for 
services  as  secretary  of  the  company,  and 
assigned  to  Sprague.  Judgment  was  render- 
ed in  favor  of  Sprague  by  default  for  the 
amount  of  the  several  causes  of  action  set 
out  In  his  complaint.  Execution  issued  on 
this  Judgment  under  which  the  property  of 
the  company  was  levied  upon  and  sold  to 
Sprague  by  the  sheriff  of  Chaffee  county. 
Defendants  in  error  brought  an  action  to 
restrain  the  issuance  of  a  sheriff's  deed  to 
Sprague,  and  to  set  aside  the  Judgment 

The  trial  court  found  that  at  the  time  the 
action  of  Sprague  was  instituted  he  was 
president,  general  manager,  treasurer,  and  a 
director  of  the  company;  that  his  suit  was 
brought  without  knowledge  of  the  other  di- 
rectors of  the  company,  and  that  service  in 
his  action  was  made  upon  the  secretary  of 
the  company,  brought  here  from  Massachu- 
setts   by    Sprague    for    that    purpose,    who. 
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apon  his  retorn  to  his  home,  denied  Imowl- 
edge  of  the  commencement  of  the  action,  or 
of  service  of  summons  upon  him;  and  that 
the  other  directors  did  not  know  the  action 
had  been  instituted.  The  Judgment  was  to 
the  effect  that  the  Judgment  entered  in  the 
Sprague  action  l>e  set  aside  and  held  for 
naught;  that  the  cause  be  reinstated  on  the 
docliet,  and  60  days  allowed  the  defendant 
company  to  answer  the  complaint.  The  de- 
fendants have  brought  the  case  here  for  re- 
view on  error. 

By  the  complaint  in  the  case,  it  was  charg- 
ed tliat  the  Sprague  Judgment  was  obtained 
by  collusion  and  fraud;  and  that  the  com- 
pany was  not  Indebted  to  Sprague  upon  the 
several  causes  of  action  set  out  in  his  com- 
plaint, or,  at  least,  not  indebted  on  either  of 
these  causes  of  action  in  any  material  sum. 

[1]  At  the  close  of  the  testimony  on  behalf 
of  plaintiffs,  the  defendants  moved  for  Judg- 
ment, based  upon  the  provisions  of  section 
146  of  our  avil  Code  (Mills')— section  162, 
Code  CUv.  Proc.  (Revision  of  1908) — which  pro- 
vides. In  substance,  that  an  Injunction  shall 
not  l>e  granted  to  stay  a  Judgment  at  law  in 
a  sum  in  excess  of  that  which  the  complain- 
ant shall  show  himself  equitably  not  bound 
to  pay,  and  so  much  as  shall  be  suffldent  to 
cover  costs.  This  motion  was  denied.  Coun- 
sel for  the  defendants  contends  this  ruling 
was  erroneous,  for  the  reason  the  testimony 
did  not  establish  that  Sprague  was  not  en- 
titled .  to  a  Judgment  for  the  full  amount 
awarded  blm  in  his  action.  As  previously 
noticed,  the  complaint  In  the  case  at  bar 
charges  that  the  Sprague  Judgment  was  ob- 
tained by  collusion  and  fraud.  The  court  so 
found,  and  the  testimony  sustains  this  find- 
ing. In  such  circumstances,  while  it  may  be 
necessary  for  a  party  seelilng  to  set  aside  a 
Judgment,  In  an  action  brought  for  that  pur- 
pose, to  aver  nonliability,  in  whole  or  in 
part  for  the  indebtedness  which  is  the  basis 
of  such  Judgment,  he  is  not  required  to  as- 
sume the  burden  of  disproving  such  liability. 
In  Wilson  V.  Hawthorne,  14  Colo.  630,  24 
Pac.  548,  20  Am.  St  Rep.  290,  It  was  held 
that.  In  an  action  by  a  party  to  set  aside  a 
Judgment  rendered  against  him  without  Ju- 
risdiction over  his  person,  be  is  not  required 
to  assume  the  burden  of  disproving  his  lia- 
bility for  the  indebtedness  which  was  the 
basis  of  the  judgment  A  Judgment  obtained 
against  a  defendant  corporation  by  collusion 
and  fraud,  such  as  was  found  to  exist  by  the 
trial  court,  is,  in  effect,  the  same  as  though 
no  service  of  summons  had  been  made  on 
the  corporation.  In  such  circumstances  we 
think  the  corporation  is  not  required  to 
prove  nonliability,  in  an  action  to  set  aside 
such  Judgment,  but  is  entitled  to  the  main- 
tenance of  its  right  to  defend  against  such 
supposed  liability,  in  an  action  wherein  its 
adversary  must  assume  the  burden  of  proof. 
This  is  the  situation  of  the  parties  as  fixed 
by  the  Judgment  of  the  trial  court. 


[2]  Several  other  propositions  are  urged  by 
counsel  for  plaintiffs  in  error,  which  we  do 
not  deem  of  sufficient  importance  to  consider 
in  detail.  The  relationship  of  Sprague  to  the 
company  at  the  time  he  brought  his  action 
was  such  that  It  was  his  bounden  duty  to 
protect  the  rights  of  the  company  and  act 
openly  and  aboveboard.  By  the  Judgment  of 
which  he  complains,  he  has  been  given  tlie 
opportunity  to  prove  the  indebtedness  sued 
upon  in  his  action  after  answer  filed  by  the 
company.  This  fully  protects  bis  rights;  and 
be  will  not  be  heard  to  complain  of  rulings 
or  matters  occurring  at  the  trial  which  did 
not  deprive  him  of  any  substantial  rights, 
when  he  has  been  afforded  full  opportunity 
to  establish  the  Indebtedness  sued  upon,  and 
secure  a  Judgment  therefor  after  such  de- 
fense of  the  company  or  those  entitled  to 
Interpose  a  defense  has  been  heard. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

Judgment  affirmed. 

MUSSER  and  HILL,  JJ.,  concur. 


(53  Colo.  374) 

HEPP  WALL  PAPER  &  MERCANTILE 

CO.  v.  DEAHL. 

(Supreme   Court  of  Colorado.     July  1,  1912.) 

1.  Landlord  and  Tenant  (§  291*)— Fobfbi- 
TUKE  OF  Lbasb— "Notice"— Requisites. 

A  notice  by  a  landlord  served  on  the  ten- 
ant which  demands  possession  within  three 
days,  without  stating  the  ground  therefor,  and 
a.  notice  served  at  the  same  time  which  recites 
that  the  tenant  has  forfeited  the  lease  by  un- 
derletting without  the  landlord's  consent  must 
be  construed  as  one  notice  within  Rev.  St 
1908,  §§  2603,  2605,  defining  unlawful  detain- 
er, and  requiring  notice  in  writing  specifying 
the  grounds  of  demandant's  right  to  possession. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant  Cent.  Dig.  {|  1217-1269;  Dec. 
Dig.  i  29L* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5.  pp.  4839-4844;   vol.  8,  p.  7783.] 

2.  Appeal  and  Erbob  (§  173*)  —  QtrESnoNS 
Reviewable  —  Questions  Not  Raised  in 
Court  Beix>w. 

Where  a  suit  for  unlawful  detainer  was 
not  brought  until  six  days  after  the  service  of 
the  notice  and  the  question  litigated  was 
whether  the  lease,  under  which  defendant  held 
possession,  was  forfeited  by  an  underletting, 
and  whether  the  landlord  had  consented  to  the 
underletting,  or  had  waived  a  forfeiture  by  ac- 
cepting rent,  the  sufficiency  of  the  notice  would 
not  be  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  1079-1120;    Dec.  Dig.  f 

3.  Landlobd  and  Tenant  (J  112*)  —  Fobfei- 
tube  fob  Subletting  Without  Consent— 
Waivek. 

A  landlord  who  accepts  rent  without  no- 
tice of  a  subletting  by  the  tenant  does  not 
thereby  waive  the  right  to  forfeit  the  lease 
stipulating  for  its  forfeiture  for  a  subletting 
without  the  consent  of  the  landlord. 

[Kd.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  {f  343-349;  Dec.  Dig. 
i  112.*] 
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4.  Landlobd  and  Tenant  (|  104*)— Pobfei- 

TUBK   FOB   SUBLZTTIKQ  —  CONDITION   PBECE- 
DKNT. 

A  landlord  in  a  lease  stipulating  for  for- 
feiture for  subletting  without  his  consent  may 
insist  on  a  forfeiture  of  the  lease  for  a  sublet- 
ting without  bis  consent  without  first  return- 
ing to  the  tenant  the  rent  for  the  portion  of 
the  month  remaining  after  learning  of  the 
subletting. 

[Bd.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  $  828;  Dec.  Dig.  § 
104.*] 

6.  Landlord  and  Tenant  (|  112*)— Consent 

TO  Subletting — Evidence. 

A  consent  by  a  landlord  to  a  subletting  of 
a  portion  of  the  premises  to  a  corporation  en- 
gaged in  a  specified  business  is  not  an  annul- 
ment of  the  covenant  not  to  sublet  without  his 
consent,  and  the  landlord  may  insist  on  a  for- 
feiture for  a  subletting  to  another  without  his 
consent 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  S§  343-349;  Dec.  Dig.  i 
112.*] 

Error  to  County  Court,  City  and  County 
of  Denver;    H.  S.  Class,  Judge. 

Action  by  Rose  C.  Deahl  against  the  Hepp 
Wall  Paper  &  Mercantile  Company.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Clay  B.  Whitford  and  Henry  E.  May,  hotb 
of  Denver,  for  plaintiff  In  error.  Elliott  & 
Bardwell,  of  Denver,  for  defendant  In  error. 

WHITE,  J.  Defendant  in  error  on  Sep- 
tember 18,  1909,  executed  a  written  instru- 
ment, whereby  she  leased  to  plaintiff  In  er- 
ror certain  premises  in  the  city  and  county 
of  Denver  until  the  1st  day  of  October,  1911. 
The  lease  was  In  the  ordinary  form.  By  the 
terms  thereof  the  rent  was  made  payable 
In  advance  on  the  first  day  of  each  month, 
and  the  premises  were  not  to  be  underlet  or 
the  lease  assigned  without  the  written  as- 
sent of  the  lessor  first  bad  and  obtained 
thereto.  The  lessee,  however,  on  August  1, 
1910,  underlet  one  of  the  storerooms  covered 
by  the  lease,  and  the  subtenant  went  into 
possession  thereof.  August  4,  1910,  the  les- 
see paid,  and  the  lessor  accepted  the  rent 
of  the  premises  for  such  month.  August  9, 
1910,  the  lessor  declared  a  forfeiture  of  the 
lease,  because  the  lessee  had  underlet  the 
premises  without  her  consent,  contrary  to 
the  terms  of  the  lease,  and  served  defend- 
ant with  notice  to  surrender  up  possession 
of  the  premises  to  plaintiff  within  three  days 
after  the  date  of  the  notice.  The  lessee  re- 
fusing to  surrender  possession,  a  suit  for 
unlawful  detainer  was  instituted  on  August 
15,  1910,  by  the  lessor  against  the  lessee, 
resulting  in  judgment  In  favor  of  the  former, 
to  which  the  latter  prosecutes  this  writ  of 
error. 

Plaintiff  in  error  contends:  (1)  That  the 
notice  served  by  the  lessor  upon  the  lessee 
is  insufficient  under  the  unlawful  detainer 
act;  (2)  that  the  lessor,  having  accepted  and 
retained  the  rent  for  the  month  of  August, 
thereby  waived  the  forfeiture;    (3)  that  the 


court  erred  in  refusing  to  permit  plaintiff  In 
error  to  prove  that  it  had  been  authorized  by 
the  agent  of  the  lessor  to  sublet  the  prem- 
ises. 

[1]  1.  The  alleged  defect  In  the  notice  Is 
based  upon  the  "claim  that  the  ground    of 
demandant's    right   for    possession    of    such 
premises"  is  not  specified  therein,  and   that 
It  was  not  "a  three  days'  notice,"  as  required 
by  the  statute.    Sections  2603  and  2605,  R.  S. 
1908.    The  record  discloses  a  notice  attached 
to  the  complaint  which  was  served  upon  tbe 
defendant,  demanding  the  possession  of  the 
premises   within   three'  days  from   its   date, 
but  does  not  state  "the  ground  of  demand- 
ant's right  for  possession."    The  complaint, 
however,  alleges  "that  plaintiff  has  notified 
the  defendant   that  by   reason   of  the   said 
underletting  the  defendant  had  forfeited  tbe 
terms  of  the  lease  and  that  the  said  lease 
was  terminated,"  and  the  evidence  discloses 
that  at  the  time  of  the  service  of  the  no- 
tice  hereinbefore  mentioned  another  notice 
was  likewise  served  upon  defendant,  and  tbe 
answer  "admits  that  on  the  1st  day  of  Au- 
gust, 1910,  the  defendant  sublet  the  store- 
room" Included  in  the  lease,  and  "that  the 
plaintiff  notified  the  defendant  that  because 
it   underlet   the   store  (room)    •    ♦    •     its 
lease  was  forfeited  and  terminated."    Under 
these  circumstances,  we  will  presume  that 
the  notice  met   the  statutory  requirements, 
and  was  not  subject  to  the  objection  under 
consideration. 

It  was  not  essential  that  the  entire  notice 
be  written  upon  one  piece  of  paper;  nor 
does  the  fact  that  the  one  served  was  in  two 
parts  render  the  notice  In  valid.  Tbe  two 
papers  were  served  at  the  same  time,  re- 
lating to  the  same  subject,  and  must  neces- 
sarily be  construed  as  one  Instrument 

[2]  As  the  portion  of  the  notice  attached 
to  the  complaint  l)ears  date  August  8th.  and 
was  not  served  nntil  the  9th,  and  demands 
possession  within  three  days  from  Its  date, 
it  Is  claimed  that  defendant  had  but  two 
days  In  which  to  surrender-  possession  of 
the  premises.  In  answer,  the  plaintiff.  In 
resisting  an  application  for  supersedeas,  con- 
tended that,  as  the  suit  was  not  brought  un- 
til the  15th  day  of  August,  the  defendant 
actually  had  at  least  six  days  after  tbe  serv- 
ice of  the  notice  in  which  to  surrender  pos- 
session of  the  premises.  Whether  the  date 
designated  In  the  notice,  or  the  date  of  serv- 
ice thereof  is  the  true  date  of  the  notice, 
need  not  be  determined  herein.  The  suit  was 
not  Instituted  until  at  least  six  days  after 
the  service  of  the  notice,  and  the  action  of 
the  parties  throughout  the  trial,  until  the 
finding  of  the  court  in  favor  of  plaintiff, 
conclusively  shows  that  the  sufficiency  of  the 
notice  as  to  the  time  allowed  in  which  to 
surrender  possession  was  not  questioned,  but 
rather  conceded.  At  the  commencement  of 
the  trial,  it  was  stated  that  the  parties 
would  agree  upon  certain  matters.     Counsel 
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for  defendant  said:  "There  Is  no  question 
about  ttie  service  of  the  notice.  There  is  a 
controversy  whether  we  forfeited  the  lease 
or  not"  Thereupon  the  controversy  as  to 
whether  the  lease  was  forfeited  was  confined 
solely  to  whether  the  lessor  had  consented 
to  the  underletting  of  the  premises;  or,  if 
she  bad  not  so  consented,  whether  she  had 
waived  the  forfeiture  by  accepting  the  rent 
for  the  month  of  August.  Such  was  the  lim- 
itation placed  upon  the  inquiry  by  the  de- 
fendant itself.  Having  limited  the  inquiry, 
neither  party  can  be  permitted,  after  the 
court  or  jury  has  found  the  facts,  to  go  be- 
yond the  issue  thus  made  and  controvert 
that  which  has  previously  been  confessed  in 
the  record. 

[3]  2.  The  acceptance  of  the  rent  for  the 
month  of  August  did  not  constitute  a  waiver 
by  the  lessor  of  the  right  to  forfeit  the  lease 
arising  by  reason  of  the  subletting  of  the 
premises  contrary  to  the  terms  of  the  lease. 
"To  make  the  acceptance  of  rent  a  waiver 
of  a  foi-feitnre  in  a  case  where  the  lease 
provides  for  re-entry  in  the  event  of  a  breach 
of  the  obligation,  it  must  appear  that  the 
landlord  had  knowledge  of  the  fact  that  the 
condition  was  broken  at  the  time  he  accept- 
ed the  rent,  and  it  must  further  appear  that 
the  rent  which  he  accepted  became  due  after 
the  breach  was  committed  by  the  tenant" — ^Is 
a  mle  which  is  well  settled  ,and  has  been 
approved  by  this  court  Mageon  v.  Alkire, 
41  Colo.  338.  343,  344,  92  Pac.  720,  722.  We 
do  not  think  the  evidence  shows  that  the 
landlord  bad  knowledge  of  the  fact  that 
the  premises  bad  been  underlet  at  the  time 
she  accepted  the  August  rent  It  is  true 
slie  had  heard  a  rumor  to  that  effect,  but 
immediately  informed  her  tenant  that  under 
no  circumstances  would  she  waive  the  cove- 
nant In  the  lease,  and  permit  the  premises 
to  be  sublet  to  "Japs,"  the  supposed  sub- 
tenants. Moreover,  the  answer  admits  that 
it  was  on  August  1st  the  premises  were  sub- 
let, which  is  the  very  day  the  rent  for  that 
month  became  due  and  payable,  whereas  the 
rumor  as  to  the  subletting  of  the  premises 
did  not  reach  ttie  landlord  until  the  2d  or 
3d  of  the  month.  Moreover,  the  lessor  tes- 
tified that  she  Imd  no  knowledge  that  her 
tenant  had  sublet  the  premises  on  the  date 
she  accepted  the  August  rent  Under  these 
circumstances,  we  shall  not  Interfere  with 
the  finding  of  the  trial  court 

[4]  Plaintiff  in  error  further  contends  that 
the  lessor  could  not  forfeit  the  lease  without 
first  returning  to  the  lessee  the  rent  for  the 
proportion  of  the  month  remaining  after 
she  ascertained  that  the  premises  had  been 
sublet  and  that  the  lessee  could  not  be 
guilty  of  unlawful  detainer  prior  to  Septem- 
ber Ist  It  is  quite  true  that  by  payment  of 
the  rent  to  September  1st  the  tenant  there- 
by acquired  the  right  to  remain  in  posses- 
sion of  the  premises  until  such  date.  This 
right,  however,  was' subject  to  forfeiture  by 


the  express  terms  of  the  contract  of  lease. 
The  rental  became  due  on  the  lat  of  August 
and  was  paid,  thereby  becoming  the  money 
and  property  of  ttie  lessor.  We  find  noth- 
ing in  the  lease,  nor  do  we  know  of  any 
rule  of  law,  requiring  the  lessor  to  return  it 
as  a  condition  precedent  to  exercise  the  right 
of  forfeiture  vested  in  him  by  the  terms  of 
the  contract. 

[6]  3.  As  we  read  the  record,  the  court  did 
not  refuse  to  permit  plaintiff  in  error  to 
prove  that  It  had  been  authorized  by  the 
agent  of  defendant  In  error  to  sublet  the 
premises.  On  the  contrary,  the  court  ex- 
pressly ruled  that.  If  plaintiff  in  error  could 
do  so,  it  would  be  permitted  to  pro-f-e  that 
such  agent  had  been  empowered  by  the  les- 
sor to  consent  to  the  particular  subletting  In 
question.  The  court  did  decline  to  permit 
the  plaintiff  In  error  to  show  that  some 
seven  months  prior  to  the  subletting  in  ques- 
tion the  defendant  in  error  had  authorized 
her  agent  to  consent  to  the  subletting  of  a 
portion  of  the  premises  to  a  corporation  en- 
gaged in  the  picture  framing  business.  We 
think  the  court  was  right  in  its  ruling.  A 
consent  to  sublet  the  premises  in  one  in- 
stance is  not  an  annulment  of  the  covenant 
not  to  sublet  without  the  written  assent  of 
the  lessor,  but  is  no  more  than  a  waiver  of 
the -covenant  in  the  particular  Instance,  and 
in  no  sense  extends  to  a  subsequent  under- 
letting to  another  subtenant  Farr  ▼.  Ken- 
yon,  20  R.  I.  376,  39  Atl.  241. 

We  are  satisfied  the  judgment  of  the  trial 
court  was  right,  and  it  is  therefore  af- 
firmed. 

Judgment  aflSrmed. 

MtrSSER  and  6AILEY,  JJ.,  concur. 


(S3  Colo.  Z7» 
BANK  OF  BROMFIELD  v.  McKINLAT  et  aL 
(Supreme  Court  of  Colorado.     July  1,  1912.) 

1.  Biixs  AND   Notes   (|  209*)— Tbaksfbb— 

FOBU. 

A  note  payable  to  order  may  be  transfer- 
red by  delivery  only,  without  indorsement,  so 
as  to  vest  the  transferee  with  the  complete 
title. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {$  497,  498,  501;  Dec.  Dig. 
{  209.*) 

2.  Bills  and    Notes    (J   443*)— Tbansfeb— 
Action  by  Tbansfxbbob. 

Where  a  note  payable  to  a  bank  bad  been 
transferred  by  it  by  delivery  without  indorse- 
ment, the  bank  could  not  thereafter  sue 
thereon. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1377-1423;  Dec.  Dig.  | 
443.*] 

Error  to  District  Court,  City  and  County 
of  Denver;    Geo.  W.  Allen,  Judge. 

Action  by  the  Bank  of  Bromfleld  against 
B.  S.  McKinlay  and  another.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 
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Cbad.  P.  Craft  and  8.  S.  Abbott,  both  of 
Denver,  for  plaintiff  in  error.  Frank  Mc- 
Donougta,  Sr.,  and  Frank  McDonougb,  Jr., 
both  of  Denver,  for  defendants  in  error. 

MUSSER,  J.  The  abstract  in  this  case  is 
very  deficient  In  many  particnlars,  and  es- 
pecially in  that  it  omits  a  large  part  of  the 
testimony  that  was  material  on  behalf  of  the 
defendants.  Under  the  Issues  presented,  the 
correctness  of  the  Judgment  here  for  review 
depends  upon  the  sufficiency  of  the  evidence 
to  support  it.  Because  of  the  condition  at 
the  abstract,  it  would  be  necessary  to  affirm 
the  Judgment  without  any  further  discus- 
sion, were  It  not  for  the  fact  that  the  de- 
fendants In  error  have,  by  a  supplemental 
abstract,  supplied  some  testimony  tliat  lipon 
the  whole  record  must  be  regarded  as  very 
material  to  the  issues  and  makes  it  neces- 
sary to  affirm  the  Judgment  upon  the  merits. 

One  Glover*  and  E.  S.  McKInlay,  one  of 
the  defendants,  enterM  into  a  contract  rel- 
ative to  the  location  and  filing  upon  govern- 
ment lands  in  Routt  county.  Upon  the  per- 
formance of  the  contract,  on  the  part  of 
McKinlay,  Glover  became  indebted  to  him 
in  the  sum  of  more  than  |1,100.  When  de- 
mand was  made  upon  Glover  for  this  money, 
he  asked  to  be  given  until  the  happening  of 
a  certain  event,  which  was  agreed  -to.  Glo- 
ver was  president  of  the  plaintiff  bank.  The 
happening  of  the  event  when  the  payment 
was  to  be  made  was  delayed  for  some  rea- 
son. It  was  then  arranged  that  Glover  would 
loan  the  defendants  $1,000  through  Glover's 
bank.  The  money  was  loaned  to  the  McKin- 
lays,  and  they  gave  their  note  therefor. 
Upon  the  happening  of  the  event,  when  Glo- 
ver was  to  pay  the  McKinlays,  he  put  It  off 
still  longer  until  the  happening  of  another 
event.  After  that  event  had  happened.  Glo- 
ver put  off  McKinlay  again  and  requested 
him  to  call  upon  certain  parties.  After 
these  parties  were  seen,  Mr.  Glover  was 
again  called  upon  to  pay  the  money,  and  he 
refused  to  do  so.  The  note  given  to  the 
bank  not  being  paid,  an  action  was  com- 
menced for  Its  collection.  To  the  complaint 
In  this  action  various  defenses  were  made; 
one  being  that  the  bank  had  assigned  the 
note  to  Glover,  and  that  he  was  the  legal 
owner  and  holder  thereof  and  the  real  party 
in  interest,  and  that  he  owed  the  defendant 
E.  S.  McKinlay  the  sum  of  $1,120  for  pro- 
curing the  filings  on  the  land.  On  behalf 
of  the  bank  the  evidence  Is  to  the  effect  that 
the  bank  was  the  owner  and  holder  of  the 
note,  and  never  assigned  it  to  Glover.  It 
was  never  indorsed.  Glcwer  himself  did  not 
come  from  his  home  in  Nebraska  to  the  trial, 
but  sent  his  son,  who  was  an  official  of  the 
bank.  There  was  also  evidence  to  show  tliat 
the  bank  had  delivered  the  note  to  Glover, 
and  that  It  was  his,  unless  the  want  of  an 
Indorsement  prevented  the  passing  of  the 
title  to  him,  and  there  is  evidence  to  show 
that  Glover  notified  the  defendants  of  the 


assignment  of  the  note  whUe  it  was  In  bis 
hands. 

Upon  the  whole  record,  from  direct  evi- 
dence adduced  and  from  various  evidentiary 
circumstances  surrounding  the  whole  transac- 
tion, the  court  could  draw  the  conclusion 
that  Glover  was  the  real  party  in  interest 
and  the  real  owner  of  the  note,  and  that  be 
was  merely  using  his  bank  in  an  effort  to 
defeat  the  defendants  of  their  claim  for  tbe 
money  which  they  alleged  was  due  from 
him. 

[1]  This  being  so,  we  are  unable  to  say 
that  the  court  was  wrong  or  that  the  Judg- 
ment is  not  supiwrted  by  the  evidence,  un- 
less It  is  held  ttiat  an  Indorsement  of  tbe 
note  was  absolutely  necessary  to  vest  title 
in  the  defendant  Glover.    The  case  of  Davis 
V.  Johnson,  4  Colo.  App.  545,  36  Pac.  887, 
is  exactly  applicable  to  this  case.    The  own- 
ership  of  the  notes  was  in  dispute  in  tbat 
case,  and  the  court  said:   "The  Judgment  of 
the  trial  court  upon  this  disputed  question  of 
fact  Is  final,  tbe  evidence  was  ample  to  sup- 
port it,  and  It  is  absolutely  conclusive  upon 
us.    The  notes  were  transferred  to  the  pur- 
chaser by  delivery  only,  and  it  is  contended 
tliat  under  our  statute  they  could  not  be 
transferred  In  that  manner,  so  as  to  pass 
title  to  the  purchaser.    It  was  the  question 
of  payment  which  was  In  issue,  and  bow  a 
sale    followed,  by    an    insufficient    transfer 
could  tend  to  support  the  allegation  of  pay- 
ment we  confess  our  inability  to  see.    But 
it  is  not  true  that  such  transfer  of  a  note 
does  not  Invest  the  purchaser  with  title.    At 
common  law  he  took  the  equitable  title,  and 
at  law  could  sue  only  in  the  name  of  tbe  last 
holder  of  the  legal  title;  but  tills  distinction 
has  been  abrogated  by  the  requirement  of 
the  Code  that  actions  shall  be  prosecuted  in 
the  name  of  the  real  parties  in  interest,  so 
that,   subject  to   defenses   In   favor   of  the 
maker,  existing  at  the  time  of  notice  of  tbe 
transfer,  such  purchaser  now  takes  a  com- 
plete title  to  the  note."    And  this  court  In 
Gumaer  v.  Sowers,  31  Colo.  164,  on  page  167, 
71  Pac.  1103,  on  page  1104,  speaking  with 
reference  to  the  case  of  Davis  v.  Johnson, 
supra,  said:    "For  it  was   there   held  that 
under  our  law  and  Code  of  Procedure  a  note 
payable  to  order  may  b«  transferred  by  de- 
livery only,  and  without  indorsement,  so  as 
to  vest  in  the  purchaser  a  complete  title, 
subject,  of  course,  to  defenses  in  favor  of 
the  maker  existing  at  the  time  of  notice  of 
the  transfer.    It  is  also  held  that  such  pur- 
chaser can  sue  in  his  own  name.    This  case 
meets  with  our  approval." 

[2]  As  there  was  evidence  enongh  to  sup- 
port the  findings  of  the  court  that  the  note 
belonged  to  Glover  and  not  to  the  bank,  cer- 
tainly the  bank  could  not  maintain  the  ac- 
tion under  the  circumstances.  The  judgment 
is  therefore  affirmed. 

Judgment  afiirmed. 

BAILEY  and  GARRIGUES,  JJ.,  concur, 
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62  Colo.  52T) 

VON  RICHTHOFEN  y.  BIJOU  IRR.  DIST. 

(Sapreme  Court  ot  Colorado.     June  5,  1911. 

Rehearing  Denied  July  1,  1912.) 
Eminent  Domain    (|   163*)— Condemnation 

I^ocEEDiNGs — Damages. 
One  whose  lands  were  taken  imder  the 
eminent  domain  act  (Rev.  St.  1908,  {§  2415- 
2464),  to  provide  land  upon  which  to  construct 
an  intake  ditch  to  the  reselrvoir  of  an  irriga- 
tion district,  was  entitled  to  receive  his  entire 
compensation  in  money  and  could  not  be  re- 
quired to  accept  any  part  of  it  in  the  form  of 
benefits  to  his  land  from  a  seepage  ditch  in  no 
tense  connected  with  and  not  a  part  of  the  in- 
take ditch. 

[F.d.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent.  Dig.  {$  436-441;  Dec.  Dig.  { 
163.*] 

Error  to  District  Court,  WeW  County; 
Jas.  E.  Garrigues,  Judge. 

Condemnation  proceedings  by  the  Bijou 
Irrigation  District  against  Louise  Von  Rlcht- 
hofen.  From  the  judgment  on  assessment  of 
damages,  defendant  brings  error.  Reversed 
and  remanded. 

Defendant  in  error,  as  petitioner,  institut- 
ed proceedings  in  the  court  below  under  the 
emhM-nt  domain  act  (Rev.  St.  1908,  §§  2415- 
2464)  to  condemn  a  right  of  way  across  the 
lands  of  plalntUf  in  error,  as  respondent,  up- 
on which  to  constmct  an  intake  ditch  to  its 
reservoir.  An  order  was  entered  granting 
petitioner  temporary  possession  of  the  right 
of  way  sought  to  be  condemned  pending  the 
final  determination  of  the  proceedings.  Re- 
spondent, by  answer,  averred  that  the  intake 
ditch  was  located  through,  along,  and  above 
land  belonging  to  her,  most  of  which  was 
improved  and  Irrigated  and  of  great  value; 
that  the  ditch  was  constructed  in  a  sandy, 
coarse,  and  porous  soil  through  wliich  the 
water  would  percolate  freely,  so  that,  when 
the  ditch  was  operated,  her  land  below  would 
be  greatly  damaged  by  seepage.  The  hear- 
ing was  before  the  court  and  a  Jury.  At  the 
conclusion  of  the  testimony,  the  Jury  viewed 
the  premises,  and  thereafter  returned  a  ver- 
dict In  the  statutory  form,  fixing  the  value 
of  the  land  actually  taken  at  $210,  damages 
to  the  remainder,  |1,600,  benefits  nothing. 
Upon  this  verdict  a  Judgment  was  entered, 
which  respondent  has  brought  here  for  re- 
view on  error. 

At  the  trial  petitioner,  over  the  objection 
of  respondent,  was  permitted  to  introduce 
evidence  to  the  effect  that,  subsequent  to  the 
institution  of  the  proceedings  in  the  case  at 
bar,  petitioner  commenced  another  proceed- 
ing under  the  eminent  domain  act  to  con- 
demn a  right  of  way  across  the  lands  of  re- 
spondent below,  the  right  of  way  sought  to 
be  condemned  for  the  Intake  ditch  upon 
which  to  construct  a  seepage  ditch,  known 
as  tlie  "Bull  Ditch,"  the  purpose  of  which 
was  to  intercept  the  seepage  escaping  from 
the  Intake  ditch,  and.,  that  it  would  inter- 
cept a  large  part  of  such  seepage,  which 
would    otherwise    reach    respondent's    laud, 


and  on  account  of  which  she  demanded  dam- 
ages. The  seepage  ditch  was  an  entirely  in- 
dependent structure  upon  a  separate  right  of 
way,  and  in  no  sense  a  part  of  the  intake 
ditch.  The  evident  purpose  of  this  testi- 
mony was  to  establish  facts  which  would 
lessen  the  damage  to  the  residue  of  respond- 
ent's land  from  seepage  as  the  result  of  the 
construction  and  maintenance  ot  its  Intake 
ditch.  That  this  was  the  theory  of  counsel 
for  petitioner,  as  well  as  the  view  enter- 
tained by  the  trial  court,  and  so  understood 
by  the  Jury,  is  manifest  from  the  remarks  of 
the  Judge  on  the  subject  of  the  admission 
of  the  testimony  relating  to  the  Interception 
of  seepage  by  the  Bull  ditch,  regarding  which 
It  was  said:  "I  don't  mean  this  petitioner 
has  a  right  to  make  a  deduction  or  get  cred- 
it because  it  built  a  seepage  ditch,  if  It  did; 
but,  if  there  is  a  seepage  ditch  on  the  ground 
which  win  tend  to  carry  away  the  seepage 
then  the  land  might  not  be  damaged  to  that 
extent  by  seepage.  The  Jury  may  see  the 
seepage  ditch  if  one  is  there,  and  form  an 
opinion  as  to  the  effect  It  may  iiave  in  car- 
rying away  seepage.  Would  they  not  have 
a  right  to  take  that  into  consideration? 
•  *  •  I  simply  hold  that  everything  now 
on  the  ground  that  might  either  prevent  or 
increase  seepage  is  a  matter  for  the  proper 
consideration  of  the  Jury  in  arriving  at  the 
damages  to  the  residue  of  the  land." 

Over  the  objection  of  respondent,  the  court 
gave  the  following  instruction:  "The  evi- 
dence tends  to  show  that  petitioner,  or  some 
one  in  its  behalf,  has  constructed  a  drainage 
ditch,  called  during  the  trial  a  'Bull  ditch,' 
across  portions  of  her  land  not  taken.  In 
your  award,  yon  cannot  allow  petitioner  any 
pay  or  compensation  for  the  construction  of 
this  seepage  ditch,  but  in  arriving  at  the 
damages,  if  any,  to  the  residue  ot  her  land 
occasioned  by  the  taldng  on  account  of  the 
likelihood  or  probability,  if  any,  of  seepage 
from  the  said  Entire  ditch  (the  Intake 
ditch),  you  should  take  Into  consideration 
this  seepage  ditch,  as  It  now  exists,  and  in 
its  present  condition,  as  constructed  on  the 
land,  but  should  not  consider  promises  or 
future  plans,  if  any,  of  petitioner  to  enlarge, 
extend,  or  maintain  the  same." 

On  behalf  of  respondent  the  following  in- 
struction was  requested,  which  was  refused: 
"The  court  instructs  the  Jury  that,  since  the 
construction  of  the  Empire  iulet  ditch  across 
the  lands  of  the  respondent,  under  an  order 
of  temporary  possession,  the  petitioner  has 
commenced  the  construction  of  a  drain  or 
seepage  ditch  upon  other  portions  of  the 
land  of  respondent  You  are  instructed  that 
you  should  not  consider  said  second  ditch  in 
any  manner  in  this  suit,  but  are  to  assess 
the  injury,  if  any,  and  the  benefit,  if  any,  to 
the  residue  of  the  lands  of  respondent  as 
though  said  ditch  or  portion  thereof  bad  not 
been  constructed,  or  tiie  lands  ot  respondent 
disturbed  thereby." 


•Por  otber 
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H.  E.  Gbnrchlll  and  H.  U.  Baker,  both  of 
Greeley,  for  plaintiff  In  error.  Stephenson 
ft  Work  and  Robert  M.  Work,  all  of  Ft 
Morgan,  and  James  W.  McCreery  and  Donald 
C.  McCreery,  both  of  Greeley,  for  defendant 
In  error. 

GABBERT,  J.  (after  stating  the  facts  as 
above).  The  purpose  of  the  testimony  ob- 
jected to,  and  the  effect  of  the  Instruction 
given,  was  to  permit  the  Jury,  In  determin- 
ing the  damages  to  the  residue  of  the  land 
of  respondent,  to  take  Into  consideration  the 
fact  that  petitioner  had  constructed  the 
drain  ditch,  and  that  thereby  seepage  wa- 
ter which  would  otherwise  find  Its  way  on- 
to the  lands  of  respondent  would  be  Inter- 
cepted, and  thus  her  damages  on  that  ac- 
count lessened.  On  this  subject  the  trial 
court  ruled  and  Instructed  to  the  effect  that, 
while  petitioner  was  not  entitled  to  any  com- 
pensation for  the  construction  of  the  drain- 
age ditch,  yet.  In  assessing  the  damage  to 
the  lands  of  respondent,  that  would  be  caus- 
ed by  seepage  from  the  Intake  canal,  the 
existence  of  the  drainage  ditch  and  Its  ef- 
fect In  arresting  or  preventing  seepage 
should  be  taken  into  consideration.  So  that 
the  only  question  presented  for  determina- 
tion Is  whether  or  not  respondent's  damages 
could  be  lessened  by  a  consideration  of  these 
matters.  Sbe  Is  entitled  to  her  damage  be- 
fore the  title  to  her  land  is  taken  by  peti- 
tioner. The  damage  which  sbe  will  suffer 
from  this  seepage,  and  the  expense  neces- 
sary for  her  to  incur  and  continue  In  order 
to  reduce  such  damages  to  the  minimum,  is 
what  she  is  entitled  to  recover  and  receive 
In  money.  In  constructing  appliances  with 
this  money  In  order  to  avoid  injury  to  her 
land  from  seepage,  she  is  entitled  to  exer- 
cise her  own  Judgment,  and  cannot  be  re- 
quired to  accept,  in  advance,  the  arrange- 
ments which  petitioner  seeks  to  make  for 
her  by  the  construction  of  an  Independent 
ditch.  If,  by  the  existence  of  the  seepage 
ditch  at  the  present  time,  her  damages  are 
to  be  lessened,  there  is  no  guaranty  on  the 
part  of  the  petitioner  that  it  will  be  con- 
tinued and  maintained.  If  it  Is  not,  then 
respondent  will  be  deprived  of  her  land 
without  payment  of  the  damages  In  advance, 
which  the  Constitution  and  the  statutes  con- 
template shall  be  done  as  a  condition  pre- 
cedent to  depriving  her  of  her  title,  for  she 
would  have  naught,  In  so  far  as  her  dam- 
ages were  reduced  by  the  consideration  of 
the  existence  of  the  seepage  ditch  and  its 
likelihood  to  prevent  injury  to  her  lands,  with 
which  to  comi>enBate  her  for  the  expense 
she  must  incur  in  order  to  prevent  damage 
from  seepage  In  the  event  the  petitioner 
should  abandon  the  drain  ditch  or  fall  to 
keep  it  in  repair. 

The  law  provides  that  certain  benefits  may 
be  considered  in  assessing  damages  for  land 
taken  under  the  eminent  domain  act,  but 


such  benefits  are  those  growing  oat  of  tbe 
Improvement  itself, '  and  not  those  derived 
from  some  other  Independent  Improvement. 
Respondent  Is  entitled  to  have  the  "Jnst 
compensation"  provided  by  law  paid  in  mon- 
ey, and  she  cannot  be  required,  in  lien  there- 
of, to  accept,  in  whole  or  in  part,  any  bene- 
fit except  she  consents,  which  the  law  does 
not  recognize.  The  money  she  Is  entitled  to 
receive  as  damages  she  may  employ  in  any 
way,  and  for  any  purpose,  she  may  choose. 
She  Is  under  no  obligation  to  use  it  in  con- 
structing a  drainage  ditch.  She  may  do  so 
if  she  chooses,  but,  if  she  does  not,  the  peti- 
tioner cannot  complain.  8h6  may  prefer  to 
invest  it  In  some  other  enterprise  rather 
than  in  expending  it  in  preventing  injury  to 
her  land.  And  yet,  should  the  instruction 
of  the  court  be  upheld,  she  would  be  depriv- 
ed of  the  authority  to  control  her  own  af- 
fairs and  exercise  her  own  Judgment  in  mat- 
ters of  this  kind.  Central  Ohio  R.  R.  Co.  v. 
Holler,  7  Ohio  St  220;  Chesapeake  &  O. 
R.  R.  Co.  V.  Patton,  6  W.  Va.  147 ;  Chicago, 
M.  &  St  P.  Ry.  Co.  V.  Melville,  66  IlL  829 ; 
Railroad  Co.  v.  Halstead,  7  W.  Va.  301. 

But  It  Is  not  necessary  to  discuss  the  sub- 
ject further,  because  it  is  clear,  from  the 
decisions  of  this  court  In  Burlington  &  O. 
R.  Co.  V.  Schweikart,  10  Colo.  178,  14  Paa 
329,  and  Great  Western  Ry.  Co.  v.  Ackroyd, 
44  Colo.  454,  98  Pac.  726,  that  the  trial  court 
erred  in  admitting  the  testimony  referred  to, 
and  In  instructing  the  Jury,  as  also  by  refus- 
ing to  give  the  instruction  requested.  From 
these  cases,  the  principle  which  controls  the 
case  at  bar  is  deducible,  which  Is  to  the  ef- 
fect that  the  Constitution  and  the  eminent 
domain  statute  contemplate  a  compensation 
In  money  to  one  whose  lands  are  taken  un- 
der the  eminent  domain  act;  that  these  re- 
quirements cannot  be  satisfied  or  dispensed 
with  by  requiring  him  to  accept  a  plan,  de- 
vice, or  structure  of  the  petitioner  designed 
to  lessen  his  damage,  which  is  no  part  of, 
and  entirely  independent  of,  the  structure 
or  improvement  for  which  the  land  is  taken ; 
but  that  he  is  entitled  to  make  such  provi- 
sion for  himself,  and  recover,  as  an  element 
of  his  damage,  what  it  wonld  cost  him. 

Respondent's  damages  should  have  been 
assessed  without  regard  to  the  seepage  ditch. 
We  might  add  that  the  case  was  tried  before 
the  opinion  in  the  Ackroyd  Case  was  banded 
down. 

Counsel  for  petitioner  call  attention  to  au- 
thorities wherein  it  has  been  held  that  any 
fact  which,  by  reason  of  the  conditions  up- 
on which  Uie  property  is  taken,  or  the  char- 
acter of  the  improvements,  or  the  manner  In 
which  It  is  made,  or  the  nature  and  sltna- 
tlon  of  the  land  taken,  or  the  residue,  tends 
to  reduce  the  damages  otherwise  accruing  to 
the  landowner  may  properly  be  considered 
In  favor  of  the  appropriator  in  the  assess- 
ment of  damage.  It  Is  not  necessary  to  go 
Into  a  discussion  of  this  proposition  for  the 
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very  obvlouB  reason  that  the  ditch  which 
petitioner  contended  below  should  be  con- 
sidered in  assesaingr  damages  is  in  no  sense 
connected  with,  or  a  part  of,  the  intake 
canal. 

The  Judgment  of  the  district  conrt  is  re- 
versed, and  the  cause  remanded  for  farther 
proceedings  in  harmony  with  the  views  ex- 
pressed in  this  opinion. 

Reversed  and  remanded. 

CAMPBELL  and  BAILBX,  JJ.,  concur. 


(53  Colo,  m) 

VALLEBO  V.  CAMILLA  et  aL 

(Supreme  Court  of  Colorado.     July  1,  1912.) 

L  Injunction    (g  129*)— Hbabino   to   Dw- 
eoi.vK  Teicporabt  Injunotion— Powbb  or 

CotTBT. 

The  court,  on  hearing  a  motion  to  dismiss 
a  temporary  injunction,  cannot  dismiss  the  bill, 
thoagn  the  showing  justifies  the  dissolution  of 
the  temporary  injunction,  since  plaintiff  has  a 
right  to  a  trial  on  the  merits  and  to  the  relief 
the  CSS'  made  warrants. 

fEid.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  {§  279-287;   Dec.  Dig.  |  129.*] 
2.  Injunction  (§  129*)— Dissolvino  Tkicpo- 

RAKY   IWJtJNCTlON— DiSKlBSAL  Or  BlIX. 

The  court,  on  a  motion  to  dissolve  a  tem- 
porary injunction,  cannot  dismiss  the  bill  on 
the  ground  that  it  does  not  state  a  cause  of  ac- 
tion, thongh  it  is  so  defective  as  to  justify  the 
dissolution  of  the  temporary  writ;  but  plaintiff 
must  be  afforded  an  opportunity  to  amend. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  g|  279-287;   Dec.  iJlg.  {  129.*] 

Error  to  District  Court,  City  and  County 
of  Denver;  George  W.  Allen,  Judge. 

Action  by  Catirena  Vallero  against  Bart 
Camilla,  as  executor  of  Bart  Ebll,  deceased, 
and  another.  There  was  a  decree  of  dis- 
mlBsal,  and  plaintiff,  brings  error.  Reversed 
In  part,  and  remanded. 

Plaintlfr  in  error  brought  suit  against  de- 
fendants in  error,  the  sole  purpose  of  which 
was  to  enjoin  the  latter  from  selling,  under 
an  execution  on  a  Judgment  obtained  against 
her  husband,  real  estate  which  she  claims 
belonged  to  her.  On  filing  the  complaint  a 
temporary  injunction  was  issued.  After  the 
issues  were  made  up,  the  defendants  filed  a 
motion  to  dissolve  the  temporary  writ  The 
record  recites,  in  substance,  that  the  cause 
was  heard  upon  motion  to  dissolve,  the  tem- 
porary injunction  granted,  and  that  the 
court  having  heard  the  evidence  introduced 
by  the  respective  parties  and  now  being  suffi- 
ciently advised  In  the  premises,  orders  that 
the  temporary  writ  be  dissolved  and  the  bill 
dlsmlatsed. 

N.  Q.  Tanquary  and  Charles  Roach,  both 
of  Denver,  for  plaintiff  in  error.  Chase 
Wlthrow  and  William  E.  Wlthrow,  both  of 
Central  City,  for  defendants  In  error. 

6ABBERT,  J.  (after  stating  the  facts  as 
above).    [1]  The  hearing  was  solely  upon  a 


motion  to  dissolve  the  temporary  Injunction. 
For  this  reason,  it  was  error  to  dismiss  the 
bill,  although  the  showing  made  Justified  the 
dissolution  of  the  temporary  writ,  as  plain- 
tiff still  had  the  right  to  a  trial  of  the  cause 
upon  its  merits,  and  to  such  relief  as  the 
case  then  made  warranted.  Spar  Con.  M. 
Co.  V.  Casserleigh,  34  Colo.  454,  83  Pac.  1058. 

[2]  On  behalf  of  defendants  in  error,  it  is 
asserted  that  the  complaint  does  not  state  a 
cause  of  action.  Conceding,  but  not  decid- 
ing, that  this  is  correct,  the  defect  of  the 
complaint  in  this  respect  ma^  have  Justified 
the  dissolution  of  the  temporary  writ;  but 
plaintiff  should  have  been  afforded  an  op- 
portunity to  amend,  if  so  advised.  She  was 
deprived  of  this  by  the  Judgment  of  dis- 
missal. 

The  Judgment  of  the  district  court,  dis- 
missing the  action,  is  set  aside,  and  the  case 
remanded,  with  directions  to  reinstate  on  the 
docket,  and  for  such  further  proceedings  as 
will  be  in  liarmony  with  this  opinion. 

Reversed  in  part  and  remanded. 

MUSSER  and  HILL,  JJ.,  concur. 

<f»  Colo.  S21) 

Mccracken  v.  cones. 

(Supreme  Court  of  Colorado.    July  1,  1912.) 

Taxation  (|  832*)— Invalid  Tax  Deed— Ah- 

NtTLMENT— Right  to  Rbfund. 

One  claiming  under  a  tax  deed  which  is 
annulled  is  not  entitled  to  a  refund  of  taxes 
paid  by  him  on  the  premises  after  delivery  of 
the  deed,  unless  he  proves  the  fact  and  the 
amount  of  the  payment 

rEd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  i  1645;   Dec.  Dig.  |  832.*] 

Error  to  District  Court,  Conejos  Coiinty; 
Chas.  C.  Holbrook,  Judge. 

Action  by  Oeorge  B.  Cones  against  8.  D. 
McCracken  and  others.  Decree  for  plaintiff, 
and  defendant  McCracken  brings  error.  Af- 
firmed. 

Cones,  defendant  in  error,  brought  suit 
against  plaintiff  in  error,  McCracken,  and 
others,  to  quiet  title  to  certain  real  estate. 
McCracken  was  personally  served  with  sum- 
mons in  the  action,  but  failed  to  enter  an 
appearance.  Default  was  entered  against 
him,  and  a  decree  rendered,  quieting  title  to 
the  real  estate  involved  In  the  plaintiff,  and 
annulling  two  certain  tax  deeds  on  the  prem- 
ises executed  and  delivered  to  McCracken. 
The  decree  did  not  provide  for  reimbursing 
McCracken  on  account  of  taxes  paid  by  him 
on  the  premises.  He  brings  the  case  here 
for  review  on  error.  The  sole  proposition 
urged  on  his  behalf  is  that  the  court  erred 
in  not  making  provision  in  the  decree  for 
reimbursing  him  for  taxes  paid  subsequent 
to  the  execution  of  the  tax  deeds. 

Jesse  Stephenson,  of  Monte  Vista,  for 
plaintiff  In  error.  John  F.  Mail,  of  Denver, 
for  defendant  in  error. 
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GABBERT,  J.  (after  stating  the  facts  a? 
above).  One  clalmtng  under  a  tax  deed  which 
is  annulled  is  not  entitled  to  a  refund  of 
taxes  paid  by  him  on  the  premises  subsequent 
to  the  delivery  of  the  deed,  unless  he  gives 
evidence  of  the  fact  and  the  amount  of  the 
payment  Eaches  v.  Johnston,  46  Colo.  457, 
104  Pac.  940;  McKinley-Lannlng  Co.  t.  Yar- 
ney.  19  Colo.  App.  210,  74  Pat  838. 

Judgment  affirmed. 

MUSSER  and  HILL,  JJ.,  concnr. 


(52  Colo.  641) 

MORTON  V.  LAESCH. 

(Supreme  Court  of  Colorado.     April  1,  1912. 

Rehearing  Denied  July  1,  1012.) 

1.  Exceptions,  Biu.  o»  (|  eO») — Motion  to 
Stbikb— Dblat. 

A  motion  to  strike  a  bill  of  exceptions  not 
interposed  until  two  years  and  nine  months  aft- 
er the  case  has  been  at  issue  on  appeal  is  too 
late. 

[Ed.  Note. — For  other  cases,  see  Exceptions, 
Bill  of,  CentDig.  H  112-115;  DecDig.  |  60.*] 

2.  Appeal  and  Errob  (S  1195*)— Revebbad— 
Insdfficienct  of  E}vioence— Retbial.. 

Where  on  a  prior  appeal  it  was  held  that 
the  evidence  was  not  sufficient  to  establish  a 
parol  easement,  and  the  evidence  on  a  second 
trial  was  no  more  definite  or  conclusive  than 
on  the  first,  the  court  properly  found  that  it 
was  insufficient. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Big.  {|  4661-4665;  Dec.  Dig.  i 
1196.*] 

8.  AppKAi,  AND  Erbob  (I  1011*)  —  Review — 

CoNFLicTiNO  Evidence. 

A  finding  by  the  trial  court  on  conflicting 
evidence  will  not  be  set  aside  on  appeal. 

[E<d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  3983-3980;  Dec.  Dig.  { 
1011.*]  • 

4.  Tenancy  in  CoimoN  (|  22*)— Excessivb 
Use  of  Common  Propebtt— Accounting. 
Where  a  cotenant  of  a  mining  tunnel 
makes  use  of  the  common  estate  for  his  ex- 
clusive benefit,  he  is  liable  to  recompense  his 
co-owner  for  what  such  use  of  the  latter's  inter- 
est is   reasonably  worth. 

[E!d.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  {  63;   Dec.  Dig.  |  22.*] 

6.  Tenancy    in    Common    (§   88*)  — Use    of 
Common  Propkbty— Accountino. 

Where  plaintiff  and  defendant  were  co-own- 
ers of  a  tunnel  through  certain  mining  claims, 
and  defendant  used  the  tunnel  to  mine  rock 
from  other  claims  belonging  to  himself  individ- 
ually, beyond  those  owned  in  common  with 
glaintiff,  and  plaintiff  was  put  to  no  expense 
1  the  extension  of  the  tunnel  so  used  or  in 
its  use  by  defendant,  proof  of  the  number  of 
tons  of  rock  transported  through  the  tunnel  by 
defendant  from  such  outside  claims  and -the 
charge  made  by  other  companies  for  tunnel 
transportation  was  insufficient  to  show  the  rea- 
sonable valne  of  the  use  of  plaintiff's  Interest. 
[Ed.  Note.- For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  {{  100-104,  107-118;  Dec. 
Dig.  S  38.*] 

Appeal  from  District  Court  Clear  Creek 
County;    Flor  Ashbaugb,  Judge. 
Action  by  Margaret  Laesch  against  Jay 


Morton.    Judgment  for  plalntitr,  and  defend- 
ant appeals.    Reversed  and  remanded. 

See,  also,  38  Colo.  171,  87  Pac.  1081,  120 
Am.  St  Rep.  106. 

A.  D.  BnlllB  and  F.  L.  CoUom,  both  of 
Idaho  Springs,  for  appellant.  Morrison  & 
De  Soto  and  Morrison  &  Bailey,  all  of  Den- 
ver, for  appellee. 

OABBERT,  J.  The  parties  to  this  appeal 
are  joint  owners  (each  an  undivided  one- 
balf)  of  tile  Elida '  lode  mining  claim.  Mrs. 
Laesch  is  the  owner  of,  or  Interested  In,  ad- 
Joining  claims.  Mr.  Morton  owns  a  group 
In  the  vicinity  of  the  Elida,  known  as  the 
Jo  Reynolds.  At  the  time  he  became  inter- 
ested in  the  Elida,  a  tunnel  bad  been  mn  on 
that  claim  a  distance  of  about  324  feet  He 
desired  to  work  the  Jo  Reynolds  group 
through  the  Elida,  and  claims  to  have  made 
a  parol  agreement  with  Mrs.  Laesch  to  the 
efTect  that  he  would  repair  the  old  work- 
ings, which  were  then  caved  in,  more  or  less, 
improve  the  grade,  and  extend  the  tunnel  to 
the  end  line  of  the  Elida,  lay  a  track  therein 
at  his  own  expense,  and  through  this  tunnel 
and  the  extension  thereof  to  the  Jo  Reynolds 
work  the  latter.  In  consideration  of  the  Tiae 
of  the  Elida  ground  for  this  purpose,  Mrs. 
Laesch  should  have  the  right  to  utilize  the 
tunnel  In  the  Elida  ground  to  work  that 
property,  or  those  adjoining,  in  which  she 
was  interested,  without  expense  to  her.  Mor- 
ton put  the  old  workings  in  the  Elida  In 
good  shape  at  an  expense  of  over  $800,  and 
extended  the  tunnel  through  the  Elida 
ground  a  further  distance  of  1,076  feet  and 
laid  a  track  throughout  the  entire  length  of 
the  tunnel  at  his  own  expense,  in  the  sum  of 
$10,000.  He  also  extended  the  tunnel  to  the 
Reynolds  group,  and  worked  the  property 
through  this  tunnel  and  the  one  through  tbe 
EH  Ida.  All  material  removed  from  the  Reyn- 
olds group  was  moved  at  bis  own  expense. 
Mrs.  Laesch,  for  the  period  of  between  two 
and  three  months,  worked  the  adjoining 
properties  in  which  she  was  interested 
through  the  old  workings  in  the  Elida  which 
Morton  had  repaired,  using  the  tracic  which 
he  had  placed  therein.  For  this  use  of  the 
tunnel  she  paid  nothing,  nor  did  she  promise 
to  pay  anything.  After  the  work  on  the  Jo 
Reynolds  had  progressed  for  a  considerable 
period,  she  demanded  that  Morton  pay  her 
for  the  use  of  the  tunnel  through  the  Elida. 
This  he  refused  to  do,  and  she  then  brought 
suit  for  an  accounting,  the  purpose  of  whlcli 
was  to  compel  Morton  to  pay  her  a  reason- 
able compensation  for  the  use  of  the  tunnel 
In  working  the  Reynolds  group  through  the 
Elida  ground. 

The  trial  of  the  case  the  first  time  result- 
ed In  a  judgment  in  favor  of  the  defendant 
based  upon  the  ground  that  the  parol  agree- 
ment pleaded  as  a  defense,  as  above  stated, 
was  established.    Plaintiff  brought  the  case 
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to  this  court  for  review,  wbere,  in  38  Colo, 
171.  87  Pac.  1081,  120  Am.  St.  Rep.  106,  we 
held  that  an  oral  agreement  for  a  perpetual 
right  of  way  over  the  premises  of  another 
constitutes  an  easement  or  Interest  In  land, 
and  Is  within  the  statute  of  frauds,  and,  to 
take  It  out  of  the  statute,  it  must  l>e  sup- 
ported by  clear,  definite,  and  conclusive 
proof,  and,  as  the  evidence  did  not  establish 
tills  degree  of  proof,  the  Judgment  was  re- 
versed and  the  cause  remanded  for  a  new 
trial.  We  also  held,  on  the  authority  of  Peo- 
ple ex  rel.  v.  District  Court,  27  Colo.  465,  62 
Pac.  206,  that  an  owner  of  an  undivided  in- 
terest in  a  mining  claim  has  no  right  to  use 
the  tunnel  on  such  claim  to  convey  ore  from 
an  outside  claim.  A  retrial  of  the  cause  re- 
sulted in  a  judgment  in  favor  of  plaintiff  in 
the  sum  of  $5,840,  from  which  the  defendant 
has  appealed. 

Three  propositions  are  advanced  by  coun- 
sel for  appellant  in  support  of  their  conten- 
tion that  the  judgment  of  the  trial  court 
should  be  reversed:  (1)  That  the  evidence 
establishes  the  parol  agreement  pleaded;  (2) 
that,  under  the  facts  of  the  case,  the  plain- 
tiff is  estopped  from  making  any  claim  for 
compensation;  and  (3)  that  the  evidence  is 
insufficient  to  support  the  Judgment  ren- 
dered. 

Counsel  for  appellee  have  filed  a  motion 
to  strike  the  bill  of  exceptions,  based  upon 
the  ground  that  it  was  never  filed  in  the  dis- 
trict court;  that  it  does  not  appear  to  be 
the  original  bill  or  copy  thereof;  and  that 
it  is  not  certified  by  the  clerk  of  the  court 
from  which  the  appeal  is  taken.  We  shall 
consider  this  motion  first,  for  the  reason 
that,  if  it  should  be  sustained,  the  grounds 
upon  which  the  appellant  relies  fur  reversal 
of  the  judgment  are  not  before  us  for  con- 
sideration. 

[1]  The  case  was  docketed  in  this  court 
and  the  bill  of  exceptions  filed  April  14, 
1908.  July  23d  following,  counsel  for  appel- 
lant filed  their  abstract  of  record,  and  on 
August  22,  1908,  their  opening  brief.  To  this 
brief  counsel  for  appellee  filed  their  brief 
October  26,  1908,  and  appellant's  reply  brief 
was  filed  November  21st  following.  The  mo- 
tion to  strike  the  bill  of  exceptions  was  not 
filed  In  this  court  until  August  18,  1911.  A 
motion  to  quash  or  strike  out  a  bill  of  ex- 
ceptions must  be  seasonably  made,  or  it  will 
not  be  considered.  8  Cyc.  62.  In  the  case 
at  bar,  the  motion  under  consideration  was 
not  interposed  until  two  years  and  nine 
months  after  the  case  was  at  issue.  In  such 
circumstances,  the  motion  was  not  seasona- 
bly made,  and  for  this  reason  will  be  over- 
ruled. City  of  Central  v.  Wllcoxen,  3  Colo. 
566;  Learned  v.  Tritch,  6  Colo.  579;  Reyn- 
olds V.  Campling,  21  Colo.  86,  39  Pac.  1092; 
Rltchey  V.  People,  23  Colo.  314,  47  Pac.  272, 
•%4 ;  Mackey  v.  Monaban,  13  Colo.  App.  144, 
56  Pac.  680;  Board  County  Com'rs  v.  Tul- 
ley,  17  Colo.  App.  113,  67  Pac.  346;  Merrl- 
ner  r.  Jeppson,  18  Colo.  App.  218,  74  Pac. 


3  1;  Greig  v.  Clement,  20  Colo.  167,  37  Pac. 
960;    Murphy  v.  Cunningham,  1  Colo.  467. 

[2]  As  far  as  advised,  the  testimony  at 
the  second  trial  on  the  subject  of  the  parol 
agreement,'  upon  which  defendant  relies,  is 
no  different  nor  any  more  clear,  definite,  and 
conclusive,  than  it  was  at  the  first  trial,  and 
we  must  therefore  hold  that  the  finding  of 
the  trial  court  on  this  subjei^t  cannot  be  dis- 
turbed. 

tS]  Aside  from  this,  the  trial  court  resolv- 
ed the  issue  in  favor  of  the  plaintiff  on  con- 
fiicting  evidence,  and  for  this  reason  that 
finding  must  stand. 

In  the  former  opinion  it  does  not  appear 
that  the  question  of  estoppel  was  directly 
considered,  or  that  it  was  involved,  as  our 
decision  at  that  time  appears  to  have  been 
based  upon  the  two  propositions  we  have 
mentioned.  Plaintiff  was  not  estopped  from 
asserting  that  an  easement  was  not  granted 
by  parol,  although  it  might  be  that  she  would 
be  estopped  from  maintaining  an  action  to 
enjoin  the  defendant  from  using  the  tunnel 
through  the  Ellda  for  the  purpose  of  work- 
ing the  Reynolds  group,  provided  be  offered 
to  pay  a  reasonable  comi>ensation  for  the  use 
of  her  interest  in  the  tunnel  for  that  par- 
pose  ;  but,  as  that  proposition  is  not  argued 
by  counsel,  we  shall  not  attempt  to  decide 
it  at  this  time,  or  express  any  opinion 
thereon. 

The  cause  of  action  stated  In  the  com- 
plaint is  one  for  an  accounting  between  ten- 
ants in  common;  the  right  to  the  account- 
ing being  based  upon  the  ground  of  the 
greater  use  by  one  cotenant  for  his  benefit 
than  the  other  of  the  common  estate.  Un- 
der the  law  of  the  case  as  declared  when 
the  cause  was  here  before,  the  action  may  be 
maintained,  provided,  of  course,  the  evidence 
is  sufiicient  to  sustain  It 

[4]  We  are  also  of  the  opinion  that  in 
such  a  case  a  cotenant  making  use  of  the 
common  estate  for  his  exclusive  benefit,  ac- 
cording to  the  facts  of  this  case,  must  rec- 
ompense his  co-owner  for  what  such  use  of 
the  interest  of  the  latter  is  reasonably  worth. 
Whltwham  v.  Westminster  Brymbow  C.  &  C. 
Co.,  2  L.  R.  Ch.  Div.  538;  Bunke  v.  N.  Y. 
Telephone  Co.,  46  Misc.  Rep.  97,  91  N.  Y. 
Supp.  390;  Bunke  v.  N.  Y.  Telephone  Co., 
110  App.  Dlv.  241,  97  N.  Y.  Supp.  66,  affirm- 
ed In  188  N.  Y.  600,  81  N.  E.  1161;  De 
Camp  V.  Bullard,  159  N.  Y.  450,  54  N.  E.  26; 
McWlUiams  v.  Morgan,  75  111.  473;  Balti- 
more &  Ohio  R.  R.  Co.  V.  Boyd,  67  Md. 
32,  10  AU.  315,  1  Am.  St.  Rep.  362. 

[5]  It  was  sought  to  establish  the  value  of 
this  use  (1)  by  showing  the  number  of  tons 
of  rock  the  defendant  had  transported 
through  the  tunnel  in  the  Ellda  from  the  Jo 
Reynolds;  and  (2)  by  showing  what  other 
tunnel  companies  in  the  vicinity  charged  for 
such  transportation  per  ton.  It  is  not  alto- 
gether clear  what  the  number  of  tons  so 
transported  may  have  been,  but  we  do  not 
regard  that  as  material,  in  view  of  the  fact 
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that  the  evidence  touching  what  the  use  of 
plaintiff's  interest  in  the  tunnel  was  reason- 
ably worth  per  ton  to  transport  the  rock 
from  the  Jo  Reynolds  is  wholly  insufficient 
to  support  the  Judgment  rendeifed  or  any 
Judgment  whatever  against  defendant.  In- 
quiry on  the  subject  is,  What  is  fit  and 
proper  for  defendant  to  pay  for  wayleave 
for  the  use  to  which  he  subjected  the  tun- 
nel in  the  Ellda  ground?  It  stands  undis- 
puted that  all  rock  transported  through  this 
tunnel  was  what  is  termed  waste;  that  is, 
did  not  contain  minerals  in  sufficient  quan- 
tity to  be  of  any  commercial  value. 

A  witness  on  behalf  of  plaintiff  testified 
that  the  company  owning  the  Empress  tunnel, 
which  was  about  3,000  feet  in  length,  charged 
25  cents  per  car  for  waste.  Another  wit- 
ness for  plaintiff  stated  tliat  the  charge 
made  by  the  Newhouse  tunnel,  which  was 
something  like  8,000  feet  in  length,  was  from 
45  to  46  cents  per  ton  for  waste.  It  also 
appears  from  the  evidence  that  the  Big  Five 
tunnel  had  a  schedule  for  the  transportation 
of  waste  up  to  the  lengrth  of  7,500  feet,  but 
the  schedule  per  ton  is  not  stated.  Eiach  of 
these  tunnels  was  what  might  be  termed 
"commercial  tunnels,"  and  was  constructed 
by  the  company  owning  or  operating  It  for 
the  purpose  of  transporting  ore  and  waste 
from  the  mining  properties  which  the  re- 
spective tunnels  intersected.  Each  of  these 
companies  bad  constructed  its  tunnels,  owned 
the  cars  and  traclcs,  and  furnished  the  mo- 
tive power,  and  as  to  one  of  the  companies 
at  least  loaded  the  cars,  and  in  each  case 
transported  thd  loaded  cars  to  the  mouth 
of  the  tunnel,  dumped  them,  and  returned 
them  empty  to  the  place  where  they  were 
loaded.  These  facts  furnish  no  basis  from 
which  to  compute  what  defendant  should 
pay  per  ton.  He  had  constructed  the  tunnel 
at  ills  own  expense,  laid  the  track  therein, 
loaded,  moved,  and  dumped  the  cars.  Plain- 
tiff was  at  no  expense  whatever  in  any  re- 
spect The  distance  the  cars  were  transport- 
ed through  the  Elida  was  about  1,400  feet, 
as  compared  with  the  3,000  feet  haul  of  the 
Empress  tunnel,  8,000  feet,  the  length  of  the 
Newhouse  tunnel,  and  7,500  feet,  the  length 
of  the  Big  Five  tunnel.  Clearly,  under  these 
facts,  what  sum  per  ton  plaintiff  would  be 
entitled  to  recover  for  the  use  of  the  Elida 
tunnel,  her  interest  being  but  an  undivided 
one-half,  could  not  be  computed,  and  any  at- 
tempt to  do  so  would  rest  on  mere  conjec- 
ture. 

It  is  evident  that,  if  reliable  data  was 
furnished  which  would  serve  as  a  basis  up- 
on which  to  compute  what  plaintiff  would 
be  entitled  to  receive  per  ton,  taking  into 
consideration  the  length  of  the  Elida  tunnel, 
as  compared  with  the  length  of  the  haul  in 
the  other  tunnels  mentioned,  the  cost  of  con- 
struction and  operation,  and  that  defendant 
furnished  the  cars  and  track,  and  moved 


them  without  any  expense  whatever  to  the 
plaintiff,  the  amount  she  would  be  entitled 
to  receive  per  ton  would  be  ve»y  materially 
reduced  from  that  charged  by  the  commercial 
tunnels  to  which  we  have  referred-  It  also 
appears  that  for  the  space  of  l)etween  two  and 
three  mouths  plaintiff  utilized  for  her  l>ene- 
flt  alone  324  feet  of  the  tunnel  for  the  trans- 
portation of  ore  or  waste  from  the  properties 
in  which  she  was  interested.  She  should 
certainly  account  to  the  defendant  for  the 
value  of  this  use  for  his  Interest  therein. 

On  the  authority  of  Heimessey  v.  Hoag,  16 
Colo.  460,  27  Pac.  1061,  It  is  contended  by 
counsel  for  appellant  that  an  action  for  use 
and  occupation  cannot  be  maintained  ex- 
cept it  appears  the  relation  of  landlord  and 
tenant  existed  between  the  parties.  Th^ 
also  contend  that,  in  the  absence  of  a  stat- 
ute or  agreement  to  the  contrary,  a  tenant 
in  common,  while  merely  in  possession  of 
the  common  property,  not  excluding  his  co- 
tenant,  nor  denying  him  equal  enjoyment, 
cannot  be  charged  by  the  latter  for  use  and 
occupation.  For  these  reasons  it  is  con- 
tended the  action  at  car  cannot  be  maintain- 
ed. We  do  not  deem  It  necessary  to  discuss 
these  questions.  The  law  of  the  cas^,  as 
declared  when  the  cause  was  here  before,  is 
to  the  effect  that  defendant  must  recom- 
pense plaintiff  for  the  use  of  her  Interest 
In  the  tunnel  for  transporting  rock  from 
an  outside  property.  The  determination  of 
this  question  was  essential  to  a  decision  of 
the  case,  as  then  presented.  Questions  of 
law  before  the  court  for  decision  and  by 
the  court  decided  as  essential  to  a  final  Judg- 
ment are  conclusively  and  finally  adjudicat- 
ed, and  cannot  be  changed  upon  a  subse- 
quent appeal. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

Reversed  and  remanded. 

MUSSER  and  HILL,  JJ.,  concur. 


(SI  Colo.  S3S) 
BOTTOM  V.  TOUNG  et  aL 
(Supreme  Court  of  Colorado.     April  1,  1912. 
Rehearing  Denied  July  1,  1012.) 

1.  Taxation   (S  752*)— Tax   Sams— Deeds- 
Injunction. 

It  is  not  the  province  of  a  court  of  equity 
to  correct  or  review  the  procee^gs  of  of- 
ficers intrusted  with  the  assessment  of  proper- 
ty and  collection  of  the  public  revenue,  since, 
if  such  officers  commit  substantial  errors  that 
invalidate  their  proceedings,  no  title  can  pass, 
and  the  owner  has  an  adequate  remedy  at  law. 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  H  1500-1502;  Dec  Dig.  {  752.»] 

2.  Taxation  (|  752*)— Tax  Sales— Tax  Deed 
—Injunction— Offeb  to  Pat  Taxes. 

A  property  owner  cannot  enjoin  the  exe- 
cution of  a  tax  deed  ualess  he  himself  does 
equity  by  paying  or  offering  to  pay  the  taxes 
justly  due,  especially  where  the  purchaser  of- 
fers to  permit  redemption  of  the  premises  or 
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any  part  of  them  on  pftyment  of  tbe  amonnt  tor 
which  the  properties  \rere  sold,  Interest,  and 
costs,  Bt  a  rate  not  exceeding  8  per  cent. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  8J  1500-1502;    Dec.  Dig.  S  T52.*] 

3.  Taxation  .(8  752*)— Tax  Saiis— Dxjty  to 

Pat  TArES. 

If  the  statute  authorizing  the  county  com- 
missioner to  assign  a  certificate  of  purchase  of 
property  bid  in  for  the  county  at  a  tax  sale, 
for  such  sum  as  the  board  at  any  regular  meet- 
ing may  decide,  is  unconstitutional,  or  if  the 
published  notice  of  intention  to  apply  for  a 
deed  is  fatally  defective,  or  if  an  assignment  of 
certificate  of  purchase  by  the  county  is  void, 
such  defects  do  not  remove  the  duty  of  the 
property  owner  to  pay  his  just  proportion  of 
the  burdens  of  taxation,  nor  will  they  relieve 
him  from  the  duty  to  pay  the  taxes  as  a  con- 
dition to  restraining  execution  of  a  tax  deed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §{  1500-1602;   Dec.  Dig.  |  752.»] 

Error  to  ■District  Court,  Boulder  County; 
Harry  P.  Gamble,  Judge. 

Action  by  John  T.  Bottom  against  Lewis 
S.  Toung  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    A£9rmed. 

John  T.  Bottom  and  Kelly  &  Haines,  all 
of  Denver,  for  plaintiff  In  error.  Lewis  S. 
Young,  of  Bonlder,  pro  se. 

WHITE,  J.  The  St  Louis  Mining  Com- 
pany, a  corporation,  owned  a  lode  claim  situ- 
ate in  Boulder  county,  which  was  subject 
to  and  upon  which  general  taxes  for  the 
year  1900  were  assessed.  Such  taxes  became 
delinquent,  and  on  October  12,  1901,  the  lode 
claim  was  sold  for  the  nonpayment  thereof 
to  the  county  of  Bonlder,  and  a  certificate 
of  sale  therefor  executed  and  delivered.  No- 
vember 8,  1904,  pursuant  to  an  order  of  the 
board  of  county  commissioners,  the  certifi- 
cate of  sale  was  assigned  to  the  plaintiff  in 
error  for  the  amount  of  the  taxes  for  which 
such  sale  was  bad,  together  with  accrued 
interest,  penalties  thereon,  and  costs  of  sale, 
without  reference  to  or  consideration  of  the 
taxes  assessed  on  the  lode  claim  for  subse- 
qnent  years.  Prior  to  the  date  of  making 
assessments  for  taxes  for  the  year  !l901,  a 
mill,  belonging  to  certain  Individuals,  some, 
but  not  all,  of  whom  were  stockholders  In 
the  St.  Louis  Mining  Company  and  the  St 
Louis  Mining  &  Reduction  Company,  anoth- 
er corporation  to  which  reference  will  here- 
inafter be  made,  was  moved  upon  an  un- 
patented mill  site  situate  about  800  feet 
east  of  the  lode  claim.  The  mill  was  prin- 
cipally used  in  treating  ore  taken  from  the 
lode  claim,  which  was  accomplished  by  means 
of  a  gravity  tramway  extending  from  the 
mill  to  an  ore  bin  on  the  lode  claim. 

In  the  assessment  roll  and  tax  list  for  the 
year  1901,  the  assessor  entered,  as  belong- 
ing to  the  St  Louis  Mining  Company,  the 
aforesaid  St  Louis  lode  claim,  the  St  Louis 
mill,  and  the  St.  Louis  tramway,  specifying 
the  value  of  each  property  separately.  In 
1908  the  property  was  returned  for  assess- 
ment  by   the  general  manager  of  the  St 


Louis  Mining  tc  Reduction  Company,  its  then 
owner,  in  which  he  scheduled  the  St  Louis 
lode,  mill,  and  tramway,  designating  the  val- 
ue of  the  lode  claim  at  ¥500,  and  the  Im- 
provements at  $6,100.  The  assessed  value  of 
the  lode  claim  for  previous  and  subsequent 
years  was  likewise  $500. 

November  7,  1902,  the  taxes  assessed  as 
above  for  the  year  1901  not  having  been 
paid,  the  coimty  treasurer,  sold  to  the  coun- 
ty of  Boulder  the  St  Louis  lode  mining 
claim  for  the  sum  of  $32.60,  the  St  Louis 
mill  for  173.58,  and  the  St  Louis  tramway 
for  $17.47,  and  executed  and  delivered  to 
such  county  a  certificate  therefor.  Upon  this 
certificate  of  sale,  the  taxes  assessed  for 
subsequent  years  to  and  including  the  year 
1906  were  indorsed  in  an  aggregate  sum  for 
each  year. 

Jtily  7,  1906,  the  board  of  county  commis- 
sioners, at  a  regular  session,  by  an  order  en- 
tered of  record,  authorized  the  county  treas- 
urer and  county  clerk,  in  consideration  of 
$150,  to  assign  to  defendant  in  error,  Lewis 
S.  Young,  the  last  designated  certificate  of 
sale,  having  thereon  the  indorsements  afore- 
said. Such  officers  thereupon  executed  the 
assignment  reciting  therein,  however,  that 
It  was  In  consideration  of  $148.85,  though, 
as  a  matter  of  fact  Young  paid  to  the  treas- 
urer the  full  sum  of  $160,  from  which  the 
latter  deducted  certain  fees  to  which  he 
claimed  to  be  entitled  by  reason  of  the  as- 
signment 

In  the  summer  of  1902,  or  prior  thereto. 
Instruments  of  sale  and  conveyance  from  the 
respective  owners  of  the  St  Louis  lode 
claim,  the  St  Louis  mill  site,  and  the  St. 
Louis  mill  and  tramway  were  made  and 
duly  executed  to  the  St  Louis  Mining  &  Re- 
duction Company,  for  each  of  said  proper- 
ties. None  of  these  instruments  were  re- 
corded, but  were  placed  In  the  possession  of 
plaintiff  in  error,  where  they  have  since  re- 
mained. 

April  25,  1907,  the  St  Louis  Mining  &  Re- 
duction Company  executed  a  deed  of  trust 
conveying  the  above  described  lode  claim, 
mill  site,  mill,  and  tramway  to  the  public 
trustee  of  Boulder  county  to  secure  the  pay- 
ment of  its  promissory  note  for  $11,000,  of 
same  date  with  the  deed  of  trust  payable  to 
the  order  of  plaintiS  in  error.  On  the  same 
date  it  likewise  executed  and  delivered  to 
plaintiff  in  error  a  lease  of  all  of  said  prop- 
erty, with  the  right  or  option  to  purchase 
the  same  within  a  designated  time,  which  has 
not  expired.  Plaintiff  in  error  was  and  is  a 
stockholder  in  each  of  the  hereinbefore  desig- 
nated corporations. 

In  January  and  February,  1907,  Lewis  S. 
Young  caused  to  be  published  a  "notice  of 
tax  purchase,"  based  upon  the  certificate  as- 
signed to  and  held  by  him  as  aforesaid.  It 
was  specified  in  the  notice  that  the  time  of 
redemption  from  the  sale  would  expire  May 
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7,  1907,  and  that,  unless  sooner  redeemed 
from  the  sale,  the  said  Young  would  apply, 
on  May  8,  1907,  to  the  treasurer  for  a  tax 
deed. 

May  6,  1907,  plaintiff  in  error  instituted  a 
suit  to  restrain  the  execution  and  delivery 
of  a  deed  based  upon  the  certificate  of  sale 
held  by  Young.  A  temporary  injunction  was 
issued,  which,  upon  final  hearing,  was  dis- 
solved, and  the  cause  brought  here  for  re- 
view. 

Plaintiff  in  error  contends:  That  the  coun- 
ty, having  bid  in  the  St.  Louis  lode  claim  in 
1901  for  the  taxes  of  1900,  and  not  having  as- 
signed the  certificate  of  sale  until  November 
9,  1904,  the  sale  in  1902,  and  certificate  based 
thereon,  under  which  Young  claims,  for  the 
nonpayment  of  the  taxes  of  1901,  were  and 
are  nullities;  that  the  statutory  provision, 
empowering  the  board  of  county  commission- 
ers to  assign  a  certificate  of  purchase  of  prop- 
erty, "bid  in  for  the  county  at  a  tax  sale  for 
such  sum  as  the  board  of  county  commission- 
ers at  any  regular  meeting  may  decide,"  is 
unconstitutional ;  that  the  notice  of  Intention 
of  Young  to  apply  for  tax  deed  was  not  pub- 
lished within  the  required  statutory  period, 
and  erroneously  stated  the  date  of  expiration 
of  time  for  redemption,  and  was  defective 
and  insufllcient  in  many  other  particulars; 
that  an  assessment,  as  an  entirety,  of  two  or 
more  properties  owned  in  severalty,  is  void. 

[1]  The  law  may  be  as  plaintiff  in  error 
contends,  but  as  to  that  we  need  not  and 
do  not  now  determine.  Should  we  so  as- 
sume, the  Judgment  here  under  review  must 
be  affirmed.  One  seeking  relief  in  a  court 
of  equity  must  bring  his  cause  of  action 
within  some  recognized  rule  of  equity  Juris- 
prudence. It  is  not  the  province  of  a  court 
of  equity  to  review  or  correct  the  proceedings 
of  officers  intrusted  with  the  assessment  of 
property  and  collection  of  the  public  revenue. 
If  such  officers  commit  substantial  errors 
that  invalidate  their  proceedings,  no  title  can 
pass  by  a  sale  based  thereon  of  real  estate 
for  taxes. 

[2]  However,  if  the  owner  of  the  premises 
does  not  wish  to  accept  the  risk  of  an  ad- 
verse title  being  made  to  his  land  by  tax 
deed,  the  legality  of  which  remains  undeter- 
mined, and  files  his  complaint  In  equity  to 
enjoin  the  execntion  of  such  deed,  he  must  do 
equity  by  paying,  or  offering  to  pay,  the 
taxes  Justly  due.  This  plaintiff  in  error 
has  failed  to  do.  No  claim  is  made  of  pay- 
ment or  tender  of  the  taxes  lawfully  due 
upon  any  of  the  property  In  question.  The 
omission  In  this  respect  is  sought  to  be  ex- 
cused by  an  allegation  In  the  replication  that 
the  treasurer  waived  the  requirement  of  ten- 
der. There  was  not  sufficient  evidence  of 
such  waiver,  and  the  court  expressly  found 
that  there  was  no  tender.  Moreover,  the  rec- 
ord discloses  that  defendants  in  error  offered 
"to  permit  the  plaintiff  to  redeem  the  prop- 
erties mentioned  in  the  complaint,  or  any  of 
them,  or  any  part  of  them,  on  payment  of  the 


amount  for  which  the  properties  ware  sold, 
interest  and  costs,  and  with  the  understand- 
ing that  the  rate  of  Interest  shall  be  figured 
at  only  8  per  cent,  after  November  7,  1905," 
and  further  "to  permit  him  to  redeem  the 
St  Louis  lode  on  the  basis  of  its  assessment 
of  $500,  which  in  each  year  was  the  actual 
assessment  made  by  the  assessor.  We  fur- 
ther offer  to  permit  him  to  redeem  separate- 
ly the  improvements  upon  the  lode,  or  the 
tramway,  or  the  mill,  upon  payment  of  such 
proportion  of  the  taxes  as  the  assessment  of 
the  part  desired  to  be  redeemed  bears  to  the 
whole  assessment,  separating  the  assessment 
for  the  years  1902,  1903,  1904,  and  1905  in 
the  same  proportion  tliat  they  were  separat- 
ed by  the  assessor  in  the  year  1901."  Plain- 
tiff in  error  has  failed  to  do  equity,  an  es- 
sential prerequisite  to  entitle  him  to  a  stand- 
ing in  a  court  of  equity. 

[3]  If  the  provision  of  the  statute,  author- 
izing the  board  of  county  commissioners  to 
assign  a  certificate  of  purchase  of  property 
bid  In  for  the  county  at  a  tax  sale  for  such 
sum  as  the  board  of  county  commissioners 
at  any  regular  meeting  may  decide,  is  nn- 
tonstltutlonal,  or  if  the  notice  published,  of 
intention  to  apply  for  a  deed,  Is  fatally  de- 
fective, it  in  no  wise  removes  the  duty  of 
the  property  owner  to  pay  his  just  propor- 
tion of  the  burdens  of  taxation.  If  the  as- 
signment of  the  certificate  of  purchase  by 
the  county  is  void,  the  county  treasurer,  one 
of  the  parties  here  sought  to  be  enjoined, 
is  nevertheless  the  person  to  whom  the  pay- 
ment of  taxes  accruing  subsequent  to  the 
first  sale  should  be  made.  If  after  that  of- 
ficer receives  payment  of  the  subsequent 
taxes  he  undertakes  to  Improperly  pay  the 
amount  thereof  over  to  the  holder  of  the  tax 
certificate  under  the  void  assignment,  no 
doubt  the  rights  of  plaintiff  in  error,  and 
other  taxpayers  of  the  county,  may  be  pro- 
tected in  a  proper  proceeding. 

We  do  not  think  plaintiff  in  error  can  com- 
plain qt  the  manner  of  assessment  for  the 
year  1903.  At  least  it  will  avail  hUn  nothing 
in  this  suit.  The  then  owner  of  each  of 
the  properties  caused  them  to  be  assessed 
together.  Moreover,  the  total  assessment  for 
such  year  was  exactly  the  same  as  the  aggre- 
gate of  the  separate  assessments  of  the  lode, 
mill,  and  tramway  for  the  year  1901.  When 
the  plaintiff  in  error  acquired  his  lease  and 
option  to  purchase  these  properties,  and  be- 
came the  beneficiary  of  a  deed  of  trust 
thereon.  It  was  upon  the  property  as  an  en- 
tirety from  a  single  owner,  and  long  sub- 
sequent to  the  particular  assessment  of  which 
complaint  is  made.  It  is  true  this  form  of 
assessment  might  affect  the  redemption  of 
a  part  of  the  properties  should  such  redemp- 
tion be  desired,  but  the  owner  caused  the 
assessment  to  be  so  made,  and  the  plaintiff 
in  error  necessarily  had  knowledge  thereof 
when  he  accepted  the  lease,  option  to  pur- 
chase, and  deed  of  trust.  The  fact  that  be 
became  and  is  the  bolder  of  the  certificate  of 
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sale  to  tbe  cotuty  of  tbe  lode  claim  for  the 
taxes  of  1900  ougbt  not  to  change  the  situa- 
tion nnder  the  drcumetances  of  this  case. 
It  was  the  duty  of  the  plaintiff  In  error, 
when  be  purchased  the  certificate  from  the 
county,  to  pay  all  subsequent  taxes  assessed 
on  the  property  therein  described,  or  have 
tbe  board  of  county  commissioners,  If  they 
possessed  that  power,  to  relieve  him  there- 
from, which  be  failed  to  do,  though  tbe 
amount  assessed  for  such  years  was  readily 
ascertainable.  As  to  tbe  taxes  for  the  year 
1903,  tbe  ofCer  made  by  defendants  in  error 
to  permit  plaintiff  in  error  to  redeem  the 
lode  claim  on  the  basis  of  its  assessment  of 
fSOO,  or  either  of  the  other  properties  as 
disclosed  by  this  record,  eliminates  every 
jnst  complaint  that  could  be  urged  against 
such  assessment.  As  to  the  validity  of  the 
tax  deed  if  issued,  and  the  proceedings  cul- 
minating in  the  sale,  we  express  no  opinion 
herein,  but  hold  only  that  upon  this  record 
the  plaintiff  in  error  is  not  entitled  to  in- 
junctive relief. 

The  Judgment  is  therefore  affirmed. 

Judgment  affirmed. 

MUSSEB  and  BAILEY,  JJ.,  concur. 

(52  Colo.  639) 

PAINTER  V.   WILCOX. 

(Supreme   Court  of  Colorado.     May   6,   1912. 

Rehearing  Denied  July  1,  1912.) 

1.  Appeal  and  Error  g  1071*)  —  Harmless 
Error— AccouNTiNO— Finding. 

In  an  action  for  an  accounting  and  dis- 
solution of  a  farming  partnership,  an  errone- 
ous finding  tliat  the  partnership  nad  been  al- 
ready dissolved  was  harmless  where  the  ac- 
ronnt,  as  found  by  tbe  referee,  was  risbt  and 
would  have  been  no  different  without  the  erro- 
neous finding. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
F,rior.  Cent  Dig.  H  4234-1239;  Dec.  Dig.  { 
1071.*] 

2.  Appeai,  and  Error  (§  1032*>— Prejudicial 
Error— Burden  of  Showing  Prejudice. 

Where  the  testimony  taken  by  the  referee 
in  an  action  for  an  accounting  and  dissolution 
of  a  partnership  was  reduced  to  writing  and 
preserved  in  the  record,  and  the  appellant  con- 
tended that  he  was  prejudiced  by  an  erroneous 
finding  of  the  referee  but  failed  to  point  out 
wherein  such  finding  was  prejudicial,  the  judg- 
ment based  on  the  referee's  report  could  not  be 
disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror.  Cent  Dig.  tS  4047-4051;  Dec.  Dig.  | 
1032.»] 

3.  Pabtnebship  ({  97*)— Accounting— Items 
Chargeable. 

Where  a  partner  transacts  business  in  his 
own  name  for  his  own  benefit,  and  uses  the 
copartnership  property  therefor,  he  is  not  en- 
titled on  an  accounting  to  have  such  transac- 
tions considered  as  firm  business,  though  of 
the  same  nature,  and  is  chargeable  on  an  ac- 
rountiog  with  the  reasonable  rental  value  of 
the  copartnership  property  so  used. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  {$  14ft-151;    Dec.  Dig.  $  97.*] 

4.  Partnership  (|  97*)— Accounting- Rent. 

In  determining  the  correctness  of  the 
amount  for  which  the  referee  on  an  accounting 


charged  a  partner  as  rent  for  the  use  of  tbe 
parluc-rship  ranch  property  in  his  private  busi- 
ness, tbe  fact  that  the  total  production  of  the 
ranch  for  tbe  period  during  which  he  so  used  it 
did  not  equal  the  rent  charged  was  not  ma- 
terial. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  S{  146-151;   Dec.  Dig.  |  97.*] 

5.  Partnership  (|  07*)— AcconNTiNO — Rent. 

Where,  on  an  accounting  of  a  farm  part- 
nership, it  was  difficult,  if  not  impossible,  to 
determine  the  value  of  the  products  from  the 
farm  daring  the  time  that  the  defendant  part- 
ner used  it  for  his  own  benefit,  he  was  properly 
charged  with  the  fair  and  customary  rental 
valued 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  H  146-151;   Dec.  Dig.  §  97.*] 

6.  Partnership     (I     233*)  —  Dissolution — 
Firm  Pbopebtt--Owner8Hip. 

Where  a  partner  withdraws  from  a  part- 
nership under  such  circumstances  as  to  work 
a  dissolution,  the  property  then  belonging  to 
the  partnership  does  not  revert  to  the  other 
partner  but  continues  to  belong  to  the  firm. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  fi  482%,  483;   Dec.  Dig.  {  233.*] 

Appeal  from  District  Court,  Weld  County; 
James  E.  Garrlgues,  Judge. 

Action  by  Lucius  M.  Wilcox  against  Jo- 
seph E.  Painter.  From  a  Judgment  on  report 
of  referee,  defendant  appeals.    Affirmed. 

Edward  C.  Stimson  and  John  B.  Hutchin- 
son, both  of  Denver  (P.  M.  Brereton,  Julius 
C.  Gunter,  John  W.  Sleeper,  and  Malcolm 
Lindsey,  all  of  Denver,  of  counsel),  for  ap- 
pellant. Henry  J.  O'Bryan,  of  Denver,  for 
appellee. 

OABBERT,  3.  Appellee,  as  plaintiff, 
brought  suit  against  appellant,  as  defendant, 
the  purpose  of  which  was  to  dissolve  tbe 
partnership  theretofore  existing  between 
tbem,  and  for  an  accounting.  So  far  aa  ma- 
terial to  notice,  the  answer  of  tbe  defendant 
admitted  tbe  existence  of  the  partnership, 
asked  for  an  accounting  and  a  dissolution  of 
the  firm.  After  tbe  issues  were  made  up, 
such  proceedings  were  bad  that  a  referee 
was  appointed  to  take  an  account  of  the 
dealings  and  transactions  t>etween  the  par- 
ties from  the  commencement  of  tbe  partner- 
ship, and  for  that  purpose  to  hear  and  re- 
port the  testimony,  together  with  his  find- 
ings of  fact,  upon  which  bis  determination 
of  tbe  account  between  the  parties  was  bas- 
ed. Tbe  referee  beard  the  testimony  and 
made  a  report  exhibiting  the  account  be- 
tween the  parties,  which  was,  in  all  respects, 
approved  and  adopted  by  the  court,  and 
Judgment  rendered  thereon.  From  this  Judg- 
ment, tbe  defendant  has  appealed. 

On  behalf  of  appellant  it  is  urged  that  the 
referee  erred  in  finding  and  reporting  that 
the  partnership  had  been  dissolved  by  mu- 
tual consent  prior  to  the  date  when  the  ac- 
tion for  dissolution  and  accounting  was  com- 
menced. In  supiwrt  of  this  alleged  error, 
two  propositions  are  advanced:  (1)  That  the 
evidence  is  insufficient  to  support  this  find- 
ing; and  (2)  that  such  finding  is  contrary  to 
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the  respective  pleadings  of  the  parties,  be- 
cause It  was  thereby  admitted  by  both  par- 
ties that  the  partnership  was  In  existence, 
and  had  never  been  dissolved. 

[1]  We  may  concede,  for  the  sake  of  the 
argument,  that  the  finding  of  the  referee  un- 
der consideration  was  erroneous  for  the  rea- 
sons given,  but  such  an  error  does  not  nec- 
essarily justify  a  reversal.  The  real  ques- 
tion Involved  Is  whether  or  not  the  account, 
as  exhibited  between  the  parties  as  deter- 
mined by  the  referee.  Is  right  or  wrong. 
Counsel  for  defendant  .urge  that  the  referee, 
following  the  theory  that  the  partnership 
had  been  dissolved  prior  to  the  commence- 
ment of  the  suit,  erroneously  charged  the 
defendant  with  certain  Items,  and  errone- 
ously refused  to  credit  him  with  certain 
Items.  Conceding  this  to  be  true,  and  also 
adopting  the  theory  of  counsel  for  defendant 
that  the  accounting  should  have  been  taken 
between  the  parties  and  determined  by  the 
referee  upon  the  assumption  of  fact,  as  made 
by  the  pleadings,  that  the  partnership  was 
In  existence.  It  Is  not  made  to  appear,  from 
anything  In  the  record  to  which  our  atten- 
tion has  been  directed,  that  the  account  be- 
tween the  i>artle8,  as  found  by  the  referee, 
would  and  should  have  been  any  different 
from  what  It  Is. 

[2]  As  previously  stated,  the  real  question 
Is  whether  the  Judgment  based  upon  the  re- 
port of  the  referee  Is  right  or  wrong.  Until 
it  is  made  to  appear  on  behalf  of  the  de- 
fendant that  it  is  wrong,  to  bis  prejudice, 
he  is  not  In  a  position  to  complain.  A  party 
bringing  a  case  here  for  review  must  make 
It  affirmatively  appear  that  the  Judgment  of 
which  he  complains  Is  erroneous  to  his  prej- 
udice. It  has  frequently  been  held  that  er- 
ror will  be  presumed  prejudicial  unless  It  is 
made  to  affirmatively  appear  that  it  is  not 
This  rule,  however.  Is  not  universal.  The 
referee  was  directed  to  take  an  account  of 
the  dealings  and  transactions  of  the  parties 
relating  to  the  partnership  from  Its  incep- 
tion. He  did  80.  The  testimony  was  reduc- 
ed to  writing  and  is  preserved  in  the  record. 
It  is  therefore  within  the  power  of  the  de- 
fendant to  point  out  wherein  the  judgment 
is  erroneous  to  bis  disadvantage  on  an  ac- 
count exhibited  upon  the  theory  which  he 
contends  the  referee  should  have  adopted 
and  followed.  Where  it  is  within  the  power 
of  a  party  complaining  of  an  alleged  errone- 
ous ruling  to  show  from  the  record  that  the 
judgment  finally  entered  is  erroneous  to  his 
prejudice,  as  the  result  of  such  ruling,  he 
must  do  so,  otherwise  it  will  not  be  dis- 
turbed. 

It  is  not  necessary,  however,  to  base  an 
affirmance  of  the  judgment  alone  upon  the 
reasons  already  given,  as  an  examination  of 
the  carefully  prepared  report  of  the  referee 
discloses  that  It  Is  substantially  correct  in 
every  particular;  and,  although  the  evidence 
upon  which  his  findings  are  based  Is  In  some 
respects  conflicting,  it  is  ample  to  support 


them.  Such  being  the  case,  they  wUl  not 
be  disturbed,  nor  Is  it  necessary  to  reviefw 
the  evidence  except  In  a  general  way. 

Going  to  the  merits,  the  real  qnestion  to 
consider  is  whether  or  not,  Independent  of 
the  finding  that  the  partnership  was  dis- 
solved, the  other  findings  of  fact  sustain 
the  account  exhibited  by  the  report  of  the 
referee  and  the  judgment  rendered  tnereou. 
The  partnership  was  evidenced  by  two  con- 
tracts entered  into  between  the  parties,  bear- 
ing date  March  14,  1906.  The  first  is  what 
may  be  designated  the  contract  of  partner- 
ship proi>er.  From  this  it  appears,  the  pur- 
pose of  the  partnership  was  to  conduct  a 
general  farming  business,  and  was  to  con- 
tinue for  10  years  unless  dissolved  by  mu- 
tual consent  Each  party  was  to  contribute 
$5,000.  The  firm  was  authorized  to  engage 
in  the  purchase  and  sale  of  real  estate  and 
water  rights,  and  buy,  sell,  or  take  upon 
shares  live  stock.  The  capital  was  to  be  ap- 
plied to  the  purchase  of  what  was  known  as 
the  Stone  Ranch  and  the  water  rights  con- 
nected with  that  property.  In  case  any  ad- 
ditional money  was  required  to  carry  on 
the  business,  and  either  partner  should  ad- 
vance it,  the  partner  making  the  advance 
was  to  receive  a  partnership  note.  The  ti- 
tle to  all  property  acquired  by  the  partner- 
ship was  to  be  taken  and  remain  in  the 
name  of  Wilcox  until  such  time  as  Painter 
should  discharge  all  Indebtedness  he  might 
owe  the  firm.  AU  checks,  notes,  and  evidenc- 
es of  credit  or  indebtedness  were  to  be  sign- 
ed by  Wilcox  only,  for  and  on  behalf  of  the 
firm.  Painter  was  to  manage  the  business, 
but  was  not  authorized  to  make  any  contract 
for  the  purchase,  sale,  or  lease  of  the  prop- 
erty of  the  firm  without  first  having  the 
consent  of  Wilcox,  except  that  he  was  au- 
thorized to  hire  and  discharge  necessary 
help.  For  his  services,  Painter  was  to  re- 
ceive $3  per  day  for  his  time  actually  de- 
voted to  the  management  and  care  of  the 
business.  The  contract  also  provided  that 
at  least  once  a  year,  or  as  often  as  mutual- 
ly agreed  upon,  an  accounting  should  be  had 
of  the  affairs  and  business  of  the  copartner- 
ship, a  balance  struck,  and  the  net  profits 
divided. 

The  supplemental  or  second  agreement 
provided  that,  whereas  Wilcox  had  advanced 
$1,000  to  purchase  the  Stone  Ranch,  and  had 
executed  notes  for  the  balance  of  the  pur- 
chase price  for  that  property  In  the  sum  of 
$6,500,  secured  by  mortgage  thereon.  Paint- 
er was  to  execute  his  notes  for  one-half  of 
the  money  so  advanced  and  the  Indebtedness 
incurred  by  Wilcox  In  the  purchase  of  the 
ranch,  which  should  be  a  first  lien  upon  the 
property  and  Income  of  the  firm  nntil  Paint- 
er discharged  bis  obligation  connected  with 
the  purchase,  when  he  was  to  receive  a  deed 
from  Wilcox  for  a  one-half  interest  in  the 
ranch  and  other  property  of  the  firm. 

Turning  to  the  report  of  the  referee,  we 
find  it  there  stated  that  the  business  of  the 
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firm  waa  entered  upon  sbortly  after  these 
contracts  were  executed.  Painter  took 
charge  of  the  ranch.  Farming  Implements, 
stock,  and  other  articles  necessary  to  carry 
on  the  business  were  purchased  and  placed 
upon  the  farm.  Improvements  were  made. 
Neither  party  advanced  the  $5,000  that  each 
was  to  put  into  the  firm,  but  advances  were 
made  from  time  to  time  by  the  respective 
parties  in  addition  to  that  named  in  the  sup- 
plemental agreemmt,  for  the  purpose  of  car- 
rying on  the  bualnesB,  or,  for  tills  purpose, 
the  obligations  of  the  firm  were  executed 
with  the  consent  of  both. 

Among  the  items  purchased  in  December, 
1905,  was  187  head  of  steers,  for  which  the 
firm  paid,  or  agreed  to  pay,  $3,831.86.  These 
steers  were  known,  and  are  referred  to  in 
the  report  of  the  referee,  as  the  P.  W.  herd, 
and  their  purchase  was  sanctioned  by  Wil- 
cox. 

In  January,  1906,  Wilcox,  having  advanc- 
ed considerable  money,  became  dissatisfied 
with  the  management  of  the  partnership 
business,  refused  to  further  proceed  with  the 
partnership  affairs,  or  to  make  any  further 
advances.  Subsequent  to  this  time,  Paint- 
er bought  stock  at  divers  times,  without  the 
knowledge  or  consent  of  Wilcox,  for  which 
he  paid,  or  incurred  obligations,  in  an 
amonnt  exceeding  $10,000.  Considerable  of 
this  stock  was  registered,  and  the  price  paid 
was  very  much  more  than  that  paid  for  ordi- 
nary cattle.  Beferrlng  to  these  transactions 
and  others  subsequent  to  January,  1906,  the 
referee,  after  calling  attention  to  the  fact  that 
the  partnership  articles  inhibited  Painter 
from  making  such  purchases,  or  incurring 
obligations  therefor  without  the  consent  of 
Wilcox,  states:  "The  plaintiff  denies  the  au- 
thority of  the  defendant  to  make  these  purr 
chases  aside  from  the  P.  W.  herd,  and  I  think 
the  plaintiff's  contention  in  respect  to  this 
must  be  admitted.  •  *  •  These  purchases, 
subsequent  to  the  1st  day  of  December,  A.  D. 
1905,  were,  moreover,  made  in  the  Individual 
name  of  the  defendant,  and  not  in  the  name 
of  the  firm.  The  defendant,  in  his  testi- 
mony, asserted  that  all  the  cattle  subsequent 
to  the  first  purchase  were,  in  fact,  purchased 
for  the  partnership  account  and  benefit,  al- 
though purchased  in  his  own  name.  All  his 
conduct  In  regard  to  them  seems  to  dispel 
this  contention.  He  mortgaged  them  in  his 
own  name,  branded  them  with  his  own  brand 
(4-N),  and  exhibited  them,  advertised  them, 
and  sold  them  in  his  own  name.  In  his 
book  of  account  (Exhibit  C,  page  59)  appears 
a  memorandum  of  the  properties  of  the  firm 
then  on  hand  (January  15,  1907)  in  these 
words:  'Bal.  on  hand,  estimated,  cattle,  36 
bd.  on  ranch  and  out  on  range.'  Now,  while 
this  number  does  not  agree  at  all  with  the 
number  of  the  P.  W.  cattle,  which,  accord- 
ing to  his  statement  of  sales  of  that  herd 
(Exhibit  D,  27),  ought  to  have  been  on  hand. 
If  the  purchase  subsequent  to  December  1, 
190B,  were  included,  he  would  have  bad  on 


hand  more  than  twice  the  number  stated  in 
this  memorandum.  For  these  reasons  the  de- 
fendant Is  not  allowed  credit  for  moneys  ex- 
pended by  him  on  account  of  purchase  of 
cattle  subsequent  to  the  1st  day  of  Decem- 
ber, 1905.  The  purchases  of  cattle  subsequent 
to  the  1st  day  of  December,  1905,  when  the 
P.  W.  herd  was  acquired,  were  made  in  the 
sole  name  of  the  defendant;  in  his  own 
name  be  executed  the  promissory  notes,  evi- 
dencing the  purchase  price;  In  his  own  name 
he  executed  mortgages  of  the  different  ani- 
mals purchased;  in  his  own  name  be  ad- 
vertised his  herd  of  registered  cattle;  and 
in  his  own  name  he  exhibited  and  sold  them. 
And  in  the  negotiations  of  these  purchases, 
if  the  testimony  of  Mr.  and  Mrs.  Hathaway 
is  to  be  believed  (and  they  are  not  contra- 
dicted by  the  defendant),  he  announced  that, 
if  there  was  money  in  cattle,  he  intended  to 
have  it  for  himself.  Now  these  cattle,  to 
the  number  of  over  300,  and  of  the  value 
of  over  $10,000,  were  kept  upon  the  partner- 
ship property,  cared  for  by  its  employes,  fed 
and  attended  at  the  partnership  expense. 
The  time  of  the  defendant  was  largely  givm 
to  their  management,  exhibition,  and  sale. 
They  were  mingled  with  the  partnersuip 
herd  purchased  In  December,  1905,  and  sold 
with  them,  and  the  defendant  himself  de- 
clares it  Is  impossible  to  determine,  except 
approximately,  what  particular  moneys  were 
received  for  tbem,  either  the  one  or  the 
other.    •    •    •" 

At  this  point  the  referee  calls  attention  to 
the  fact  that,  during  the  period  defendant 
was  conducting  the  business  in  his  own 
name,  he  operated,  In  connection  with  the 
partnership  ranch,' other  premises  on  the  op- 
posite side  of  the  river,  the  title  to  which 
was  vested  in  himself,  his  wife,  and  his  sis- 
ter-in-law; that  partnership  animals,  imple- 
ments, and  utilities  were  used  in  fencing, 
improving,  and  cultivating  these  premises; 
and  that  it  was  impossible  to  determine,  with 
any  degree  of  certainty,  how  much  of  the 
defendant's  time  was  so  occupied;  that  the 
defendant  sought  to  Justify  this  diversion  of 
partnership  properties  to  the  cultivation  and 
Improvement  of  the  private  property  across 
the  river  by  suggesting  that  the  product  of 
those  premises  was  used  by  the  partnership. 
Continuing  the  report,  the  referee  says :  "Con- 
sidering the  entire  impossibility  of  ascertain- 
ing what  ought  to  be  charged  against  the  de- 
fendant on  account  of  his  own  time  in  the 
caring  for  and  sale  of  the  4-N  herd,  and 
the  unregistered  cattle,  the  impossibility  of 
determining  with  certainty  what  ought  to 
be  charged  against  blm  for  the  time  of  the 
employes  upon  the  partnership  ranch,  in  car- 
ing for  these  cattle,  and  in  improving  and 
cultivating  private  lands  of  himself,  his  wife 
and  sister-ln-law,  a  just  result  can  only  be 
arrived  at  by  regarding  the  partnership  as 
In  fact  dissolved  in  January,  1906,  treating 
the  whole  enterprise  thereafter  as  the  pri- 
vate affair  of  the  defendant,  and  char^^g 
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against  blm  a  reasonable  rental  for  the  oc- 
cupation and  use  of  the  copartnership  prop- 
erty. ♦  *  •  The  defendant  from  that  time 
seems  to  hare  managed  the  partnership 
property  and  carried  on  business  In  his  own 
name  and  for  his  own  account  He  express- 
ly testifies  that  since  January,  1906,  he  car- 
ried on  the  ranch  in  his  own  name,  and  that 
the  moneys  arising  from  the  cultivation  of 
the  ranch  were  bis  moneys.  He  bought  the 
cattle  and  hogs  in  his  own  name,  executed 
promissory  notes  and  mortgages  to  evidence 
the  purchase  money,  In  his  own  name  adver- 
tised them,  and  sold  them  in  his  own  name; 
bought  supplies  for  the  ranch  in  bis  own 
name;  he  contracted  in  his  own  name  with 
another  as  to  the  crop  to  be  planted  and 
the  amount  to  be  paid  therefor,  and,  ex- 
cept in  the  single  instance  of  one  lease  of 
the  partnership  lands,  be  made  no  transac- 
tion whatever  in  the  name  of  the  firm,  nor 
did  any  act  in  any  way  evidencing  that  the 
firm  was  Interested  in  or  liable  for  his  do- 
ings except  the  entries  made  in  his  private 
boolc  accounts.  I  find,  therefore,  that  the 
firm  was  dissolved  on  the  2d  day  of  Janu- 
ary, 1906.  That  no  salary  Is  to  be  allowed 
defendant  after  that  date,  and  that  the  firm 
is  not  to  be  charged  with  his  disbursements, 
except  as  they  are  related  to  Indebtedness 
previously  contracted." 

As  we  understand  the  argument  of  counsel 
for  appellant,  It  Is  contended  that  the  ref- 
eree erred  In  finding  as  a  fact  that  the  part- 
nership was  dissolved  In  January,  1906,  and 
for  that  reason  refusing  to  give  Painter 
any  credit  for  disbursements,  obligations  in- 
curred, or  for  salary  after  that  date.  It  may 
be  conceded  that  the  partnership  was  not 
dissolved,'  either  in  law  or  in  fact,  but,  how- 
ever that  may  be,  it  appears  from  the  find- 
ings of  the  referee  that  the  transactions  aft- 
er January,  1906,  which  counsel  for  Painter 
contend  should  have  been  treated  as  part- 
nership transactions,  were  not,  in  fact,  trans- 
actions of  that  character,  but  were  those  of 
Painter  alone,  acting  for  himself  and  not  for 
the  partnership,  although  he  was  making  use 
of  the  ranch  property  which  belonged  to 
the  firm  for  his  sole  personal  benefit  Con- 
sequently, Independent  of  the  fact  of  wheth- 
er the  partnership  was  or  was  not  dissolved 
In  January,  1906,  the  referee  very  properly 
held  that  the  firm  should  not  be  charged 
with  disbursements  after  tbit  date,  except 
as  they  related  to  Indebtedness  previously 
contracted  on  behalf  of  the  firm;  that  the 
business  which  Painter  thereafter  transacted 
in  bis  own  name  should  be  treated  as  his 
private  affair;  and  that  be  should  be  charg- 
ed on  this  account  a  reasonable  rental  for 
the  occupation  and  use  of  the  copartnership 
property.  So  that,  although  the  referee  may 
have  given  a  wrong  reason  for  the  conclu- 
sion that  after  January,  1906,  the  business 
was  that  of  Painter,  and  not  that  of  the  firm, 
it  win  not  work  a  reversal  when  it  appears 
that  the  accounting  is  nevertheless  right 


[3]  We  think  it  Is  clear  on  principle  that, 
if  a  member  of  a  copartnership  avowedly 
transacts  business  in  his  own  name  and  for 
his  own  benefit,  although  It  might  be  of  a 
character  which  the  partnership  was  formed 
to  engage  in,  and,  for  the  purpose  of  carry- 
ing on  the  business  on  his  own  behalf,  makes 
use  of  copartnership  property,  on  an  ac- 
counting he  is  not  entitled  to  have  such 
transactions  considered  as  firm  business,  and 
should  account  to  the  firm  for  the  reasonable 
rental  value  of  the  copartnership  property 
which  he  has  utilized  exclusively  for  bis 
benefit.  It  was  upon  this  theory  that  the 
referee  proceeded  in  taking  an  account  with 
respect  to  the  transactions  after  January, 
1906,  giving  Fainter,  however,  credit  for 
money  expended  in  discharging  firm  indebt- 
edness incurred  prior  to  that  date,  and  charg- 
ing him  with  money  received  for  partner- 
ship property,  and  also  charging  him  with 
reasonable  rental  value  of  the  partnership 
property  which  he  used  in  carrying  oa  bis 
own  private  business.  With  respect  to  all 
prior  transactions,  It  appears  the  parties 
were  properly  debited  and  credited  for  mon- 
eys received  and  disbursed  in  connection 
with  the  partnership  affairs. 

[4]  It  is  urged  that  the  ref«ree  erred  In 
debiting  the  defendant  with  the  amount 
charged  to  bis  account  for  the  rent  of  the 
ranch,  tools,  and  other  property  belonging  to 
the  partnership.  This  contention  is  based 
upon  the  assumption  that  the  total  produc- 
tion of  the  ranch  for  the  period  for  whldi 
Painter  was  charged  rent  did  not  equal  the 
amount  of  the  rent  charged.  We  do  not 
deem  this  as  material. 

[t]  Besides  It  appears  that  it  was  impos- 
sible to  ascertain  from  the  testimony  the 
total  value  of  the  production  of  the  ranch 
during  this  period.  On  this  subject  the  ref- 
eree reports,  in  substance,  that  some  of  thp 
cattle  which  the  defendant  was  handling 
were  kept  in  the  partnership  stables,  fed 
from  the  products  of  the  ranch,  and  pastur- 
ed on  the  premises;  that  defendant's  house- 
hold, five  in  number,  were  fed  and  maintain- 
ed in  part  from  the  farm  products,  lived  up- 
on the  ranch,  and  that.  In  view  of  all  this. 
It  was  difficult.  If  not  Impossible,  to  ascer- 
tain the  value  of  the  products,  and  thei-e- 
fore  proper  and  reasonable  to  charge  the  de- 
fendant with  the  fair  rental  value  of  the 
premises,  as  shown  by  the  testimony  was  the 
annual  f(nd  customary  rental  of  lands  and 
water  rights  In  that  vicinity.  We  think  this 
was  correct.  As  the  defendant  was  prac- 
tically using  the  ranch  for  his  sole  benefit, 
the  value  of  such  use  should  be  determined 
by  ascertaining  the  fair  rental  value,  and 
not  the  value  of  the  production. 

[t]  Counsel  for  appellant  contend  the  tes- 
timony discloses  that  plaintiff  withdrew  from 
the  partnership  without  Just  cause,  and  for 
that  reason  it  should  have  been  held  In  the 
accounting  that  he  was  only  entitled  to  a 
fair  compensation  for  work  done  and  money 
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advanced  to  the  date  of  his  withdrawal,  and 
deprived  of  all  Interest  in  the  partnership 
property.  In  support  of  this  claim,  Beaver 
V.  Lewis,  14  Ark.  138,  is  cited.  The  facts 
In  tliat  case  are  sucli  that  the  holding  of 
the  court  is  in  no  respect  applicable  to  this. 
In  that  case  the  partners  entered  upon  a 
Joint  enterprise,  which,  in  order  to  be  utiliz- 
ed, had  to  be  completed.  Before  its  com- 
pletion, one  of  the  partners,  after  spending 
aome  money  and  several  months'  work,  aban- 
doned the  partnership  without  Just  cause. 
This  was  held  to  work  a  dissolution,  and, 
as  the  enterprise  wbs  completed  by. the  oth- 
ers, the  party  withdrawing  had  no  specific 
Interest  in  the  property  as  completed,  but 
was  entitled  to  a  fair  compensation  for  his 
work  and  money  advanced.  In  the  case  at 
bar,  tf  it  should  be  conceded  that  the  plain- 
tiff withdrew  in  such  circumstances  as  to 
work  a  dissolution  (a  matter,  however,  which 
the  defendant  did  not  claim  in  bis  plead- 
ings), the  property  then  belonging  to  the 
partnership,  consisting,  as  it  did,  of  a  ranch, 
stock,  tools,  and  other  itemd,  stlU  belonged 
to  the  firm,  and  upon  an  accounting  had  to 
be  and  was  treated  accordingly. 

An  examination  of  the  record  convinces  us 
that  the  accounting  Is  Just  and  fully  sus- 
tained by  the  testimony  in  the  case.  The 
jadgment  entered  thereon  should  therefore 
be  ai&rmed,  which  is  accordingly  dbne. 

Jadgment  affirmed. 

BAILEY,  J.,  concurs. 

MUSSER,  J.,  without  expressing  any  opin- 
ion on  matters  of  fact  or  law  other  than  is 
embraced  in  his  special  concurrence,  concurs 
iu  the  affirmance  of  the  judgment  for  the 
reason  only  that  the  findings  of  the  referee 
disclose  that  the  business  conducted  by 
Painter,  after  the  time  at  which  the  referee 
found  the  partnership  was  dissolved,  was 
conducted  by  him  in  his  own  name  and  pro- 
fessedly for  his  own  benefit  to  the  exclusion 
of  Wilcox,  and  the  accounting  was  thus  made 
upon  a  basis  on  which  Painter  had  placed 
himself,  and  from  this  viewpoint,  the  find- 
ings of  the  referee  appear  to  be  right. 

(SS  Colo.  196) 

BRINKER  et  al.  v.   MALLOT  et  al. 
(Supreme  Court  of  Colorado.     June  3,  1012.) 

1.  Escrows  (|  10*)— Deliveby— Effect. 

Where  a  bank  to  which  certain  deeds  were 
delivered  in  escrow  had  instructions  from  the 
grantor  to  deliver  the  deeds  to  the  grantee, 
provided  the  bank  would  become  responsible 
for  the  purchase  price,  and  the  bank  pursuant 
to  sncb  instructions  delivered  the  deeds  and  ac- 
cepted the  grantee's  note  for  the  price,  the  de- 
livery was  absolute,  and  passed  title  to  the 
grantee. 

[Ed.  Note. — For  other  cases,  see  Escrows, 
Cent.  Dig.  §  15;    Dec.  Dig.  §  10.*] 

2.  Vesdob  and  Pubchaseb  (§  228*)  — Bona 
Fide  Pubciiasbr— Ukbecobded  Deed. 

Where  defendants  had  actual  notice  of  the 
existence   of   certain    prior   conveyances   of  the 


property  in  controversy  before  they  opened  ne- 
gotiations with  one  of  the  grantors  for  the  pur- 
chase of  bis  interest  in  the  property,  the  fact 
that  the  prior  deeds  were  not  of  record  did  not 
give  defendants  any  superior  rights  under  sub- 
sequent deeds  to  them  under  Rev.  St.  1908,  § 
694,  providing  for  the  record  of  conveyances  of 
real  estate,  and  that,  after  record,  such  convey- 
ances shall  take  effect  as  to  subsequent  i>ona 
fide  purchasers  or  others  not  having  notice 
thereof. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §$  495-501;  Dec.  Dig. 
«  228.*] 

Appeal  from  District  Court,  Morgan  Coun- 
ty;  H.  P.  Burke,  Judge. 

Suit  by  Patrick  J.  Malloy  and  another 
against  Charles  F.  Brinker  and  another. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.    Affirmed. 

Doud  &  Fowler,  of  Denver,  for  appellants. 
L.  C.  Stephenson,  of  Ft.  Morgan,  and  Allen 
&  Webster,  of  Denver,  for  appellee  Patrick 
J.  MaUoy. 

GABBBRT,  J.  Appellees,  plaintiffs  below, 
brought  suit  against  appellants  to  quiet  title 
to  an  interest  in  lands  in  Morgan  county. 
The  Judgment  was  in  favor  of  the  plaintiffs, 
from  which  the  defendants  have  appealed. 

Thomas  D.  MaUoy,  who  lived  at  Yuma, 
Ariz.,  for  himself  and  as  attorney  in  fact 
for  bis  sister,  Mrs.  Harris,  executed  a  deed 
for  the  interest  In  the  real  estate  in  con- 
troversy, conveying  it  to  Patrick  3:  Malloy, 
and  deposited  it  In  escrow  with  the  State 
Bank  at  Hlllrose,  with  Instructions  to  de- 
liver on  or  before  a  specified  date,  on  pay- 
ment of  a  sum  named,  with  the  reservation 
that  the  grantors  retained  the  right  to  with- 
draw the  deed  at  any  time  before  the  deal 
contemplated  was  consunlmatcd.  The  deed, 
because  of  Irregularities,  was  not  satisfac- 
tory, and  another  was  executed  and  deposit- 
ed with  the  bank  under  practically  the  same 
instructions,  except  that  the  cashier  was  di- 
rected that  be  might  deliver  to  the  grantee, 
without  the  payment  of  the  purchase  price, 
but  at  the  risk  of  the  bank.  In  which  event 
the  grantors  would  wait  a  reasonable  time 
for  the  purchase  money;  that  is,  if  the  bank 
delivered  the  deeds  without  the  money  be- 
ing paid  within,  the  time  fixed  by  the  in- 
structions, it  was  to  be  responsible  to  the 
grantors  for  the  purchase  price,  which  should 
be  paid  to  them  within  a  reasonable  time. 
Pursuant  to  these  instructions,  the  cashier 
handed  the  deeds  to  Patrick  J.  Malloy,  tak- 
ing bis  note  for  $4,000,  which  was  the  amount 
of  the  purchase  price.  It  appears  that  the 
bank  neglected  to  notify  MaUoy  at  Yuma 
of  this  transaction.  Shortly  afterward  the 
defendant,  Brinker,  acting  for  himself  and 
bis  codefendant,  Joslin,  offered  MaUoy  at 
Yuma  $1,500  for  his  interest,  which  the  lat- 
ter accepted  by  wire.  He  then  wrote  the 
bank  that  the  Patrick  J.  Malloy  escrow  was 
wlthdraw^n,  and  that  the  deeds  were  not  to 
be   delivered,  and  that  new  deeds  were  to 
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be  Bent  for  Brlnker,  wbicb  were  to  be  de- 
Urered  to  Joslln  upon  the  payment  of  the 
sum  agreed  upon.  The  cashier  of  the  bank 
then  wired  Patrick  3.  Malloy  that  his  escrow 
was  canceled,  and  ordered  him  to  return  the 
deeds,  which  he  refused  to  do.  It  appears 
that  a  deed,  conveying  the  property  to  Brlnk- 
er or  Joslln,  or  both  of  them,  was  deposited 
with  the  bank.  Brlnker  tendered  the  agreed 
purchase  price  to  the  bank,  and  demanded 
the  deed,  which  was  refused.  At  the  time 
of  these  transactions,  the  deeds  to  Patrick 
J.  Malloy  had  not  been  recorded.  Some  time 
after  the  demand  of  Brlnker,  he  and  Joslln 
commenced  a  suit  for  a  specific  performance 
against  Thomas  D.  Malloy  and  the  cashier  of 
the  bank,  and  filed  a  lis  pendens  for  record 
In  the  county  where  the  land  is  situate. 
There  are  some  other  transactions  and  facts 
connected  with  the  matter,  which  we  do  not 
deem  It  necessary  to  consider,  as  they  do 
not  affect  the  rights  of  the  parties. 

The  first  point  urged  on  behalf  of  appel- 
lants is  that  the  court  erred  in  holding  that 
the  banding  of  the  deeds  by  the  bank  to 
Patrick  J.  Malloy  was  a  delivery;  and,  sec- 
ond, that  the  court  erred  in  holding  that 
the  delivery  of  these  deeds  could  not  be  at- 
tacked by  the  appellants  under  the  plead- 
ings, for  the  reason  that,  when  the  grantor 
of  a  deed  does  not  attack  the  validity  of 
Its  delivery,  it  cannot  be  so  attacked  by 
other  persons  for  him.  In  connection  with 
these  two  alleged  errors,  it  is  also  urged  that 
the  court  erred  in  excluding  testimony  which 
would  have  tended  to  prove  that  the  deeds 
were  not,  in  fact,  delivered  by  the  bank  to 
the  grantee,  Malloy.  These  three  proposi- 
tions can  be  considered  together. 

[11  We  think  tile  testimony  indisputably 
establishes  an  intention  on  the  part  of  the 
bank  to  make  an  absolute  delivery  of  the 
deeds  to  the  grantee,  Malloy,  for  the  pur- 
pose of  conveying  title,  and  accepted  by  the 
grantee  for  that  purpose.  The  bank  bad  in- 
structions from  the  grantor  to  deliver  the 
deeds,  provided  it  became  responsible  to  him 
for  the  purchase  price.  It  saw  fit  to  act  on 
these  instructions,  and  assumed  responsi- 
bility by  taking  the  grantee's  note.  Had  there 
not  been  a  delivery  with  intent  to  pass  title, 
there  would  not  have  been  any  occasion  for 
the  bank  to  require  an  obligation  for  the 
purchase  price,  nor  would  the  grantee,  un- 
less he  thus  acquired  title,  have  assumed 
the  obligation  he  did.  The  very  essence  of 
the  delivery  of  a  deed  la  the  intention  of 
the  parties,  which  is  to  be  gathered  from 
their  conduct  and  all  the  surrounding  cir- 
cumstances. The  testimony  which  it  is  said 
was  excluded  was  not  competent  or  material 
on  the  subject  of  delivery,  for  the  reason, 
as  stated,  that  it  appears  the  deeds  were,  in 
fact,  delivered  unconditionally,  and  in  pur- 
suance of  Instructions  from  the  grantor.  If 
the  court  was  wrong  in  holding  that  the 


delivery  of  the  deeds  conid  not  be  attacked 
by  the  defendants  under  the  pleadings,  for 
the  reason  assigned,  it  cannot  affect  the  case 
on  review  when  it  appears,  as  it  doea,  tbat 
there  was  an  actual  vaoonditional  delivery 
of  these  conveyances. 

[2]  7hese  deeds  were  not  recorded  until 
after  the  suit  for  specific  performance  was 
commenced  and  the  lis  pendens  filed.  For 
this  reason  it  is  asserted  on  b^alf  of  ap- 
pellants that  tbey  are  not  lx>nnd  by  these 
conveyances.  We  think  it  appears,  without 
question  that  Brlnker,  who  was  acting  for 
himself  and  Joslln,  had  actual  notice  of  the 
existence  of  these  conveyances  prior  to  the 
time  when  he  opened  negotiations  with  Mal- 
loy at  Yuma  for  the  purchase  of  his  interest 
in  the  property.  Such  being  the  case,  the 
fact  that  they  were  sot  of  record  cuts  no 
figure.  Section  694,  Rev.  Stats.  190& 
.  The  Judgment  of  the  district  court  ia  af- 
firmed." 

Judgment  affirmed. 

MUSSER  ana  BAILET,  J7.,  concur. 


(tZ  Colo.  S89) 
BRITISH  AMERICA  ASSDR.  CO.  T. 
COLORADO  &  S.  RT.  CO. 

(Supreme   Court   of  Colorado.     May   6,   1912. 
Rehearing  Denied  July  1,  1912.) 

1.  Damaoks  (I  64*)  — RKoucnon  bt  Insub- 

ANCE. 

Where  property  covered  by  a  fire  policy 
was  destroyed  by  fire  set  by  a  railroad  compa- 
ny, and  insurer  paid  the  amount  of  the  policy 
aod  the  railroad  company  paid  the  balance  of 
the  loss,  the  liability  of  the  railroad  company 
to  the  owner  was  settled. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  i  U3;   Dec.  Dig.  {  64.*] 

2.  Railboads  (I  453*)  — Operation — Fibx  — 

LlABIUTT. 

Sess.  Laws  1903,  p.  404,  making  every 
railroad  company  liable  lor  damages  by  fire  set 
by  operating  its  lines,  whether  negligently  or 
otherwise,  substantially  embodying  the  provi- 
sions of  Gen.  Lows  1877,  |  2237,  and  Sess. 
Laws  1887,  p.  308,  imposes  on  a  railroad  com- 
pany an  absolute  liability  for  damages  by  fire 
set  out  in  the  operation  of  its  road. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.   U  1657-1660,  1667;    Dec.   Dig.   i 

3.  Irbttbancx   (I   606*)  — Fire  Insubarce  — 
Payment  of  Loss — Subbooation. 

Where  an  insurance  company  pays  a  loss 
caused  by  a  fire  set  by  a  railroad  company  in 
the  operation  of  its  road,  and  under  the  stat- 
utes the  railroad  company  is  absolutely  liable 
for  loss  of  property  by  fire  set  in  the  operation 
of  its  road,  the  Insurance  company  is  entitled 
under  the  doctrine  of  sabrogation  to  the  rights 
of  the  owner,  and  it  may  recover  from  the  rail- 
road company  the  amount  paid  by  it  on  the 
policy;  the  statutory  liability  of  a  railroad 
company  being  based  on  the  theory  of  indem- 
nity or  security. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  U  1504-1611,  1614^1516;  Dec  Dig. 
1006.*] 
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(I    606»)  —  Subrogation    on 
Loss  —  Statutes  —  Applioa- 


4.   CONSTITUTIOWAI,   LaW    (}  164*)  —  "IMPAIK- 

■iNo   Obligation   or  Contbaci"  —  Inbub- 

AKCB— Statutes. 

Laws  1903,  p.  404,  ma]£ing  every  railroad 
company  liable  for  damages  by  fire  set  in  the 
operation  of  its  road,  but  providing  that  the 
liability  shall  inure  solely  in  favor  of  the  own- 
er or  mortgagee  of  the  property  destroyed,  and 
shall  not  pass  by  assignment  or  subrogation  to 
any  insurance  company  issuing  a  policy  there- 
on, is  Invalid  as  impairing  tne  ooligation  of 
contracts,  in  violation  of  U.  S.  Const.  arL  1. 
I  10,  and  Const.  Colo.  art.  2,  {  11,  when,  ap- 
plied to  a  fire  policy  issued  before  its  passage, 
and  stipulating  that  insurer  shall  be  subrogat- 
ed t6  the  extent  of  payment  made/  to  all  right 
of  recovery  by  insured  for  loss  resulting  from 
fire  caused  by  the  act  of  another. 

[Ed.  Note.— For  other  cases,  see  .Constitu- 
tional Law,  Gent  Dig.  ${  426--i2S,  442-444, 
447-155:   Dec.  Dig.  i  154.» 

For  other  definitions,  see  Words  and  Phrases, 
TOl.-  4,  pp.  S412-3417.] 

6.  ihsuranck    ({ 
Patubnt   of 

BILITV. 

Sess.  Laws  1903,  p.  404,  ftroviding  that 
the  liability  imposed  on  every  railroad  com- 
pany for  damages  by  fire  set  by  the  operation 
of  its  road  shall  not  pass  by  assignment  or  sub- 
rogation to  any  insurance  company  issuing  a 
policy  on  property  destroyed  by  fire,  is  not  ap- 
plicable to  a  policy  issued  prior  to  the  passage 
of  the  act,  and  stipulating  for  subrogation;  oth- 
erwise, the  statute  will  take  away  a  right  ac- 
.  cming  under  a  prior  contract 

[ESd.   Note. — For  other  cases,  see   Insurance, 
Cent  Dig.  H  1504-1611,  1514-1516;   Dec.  Dig. 
i  e06.»] 
8.  Inbubanck    (I    006*)  —  Subbooation    on 

Patmbnt  or  Loss— Contracts — Statutes— 

Applicability— "AccBUED." 

Where  a  fire  policy,  stipulating  that  insur- 
er should  be  subrogated  to  the  extent  of  any 
Jiayment  to  all  right  of  recovery  by  insured  for 
OSS  resulting  from  fire  caused  by  the  act  of 
another,  was  issued  prior  to  Sess.  Laws  1903, 
p.  404,  providing  that  the  liability  imposed  on 
railroad  companies  for  damages  by  fire  caused 
by  the  operation  of  their  roads  shall  not  pass 
by  asaifDment  or  subrogation  to  any  insurance 
company  issuing  a  policy  on  the  property,  but 
not  affecting  any  right  which  has  accrued," 
the  mere  fact  that  a  fire  occurred  after  the 
passage  of  the  act  did  not  prevent  the  insurance 
company  paying  a  loss  from  insisting  on  its 
right  to  be  subrogated  to  the  rights  of  the  own- 
er against  the  railroad  company,  causing  the 
fire;  the  right  accruing  by  virtne  of  the  con- 
tract, and  the  word  "accrued"  meaning  any 
right  that  has  arisen. 

[E!d.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ||  1504-1511.  1514-1616;  Dec.  Dig. 
|606.» 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  1,  pp.  101-103.) 

7.  Statvtbb  ({  263*)— Constbuotion  —  Pbos- 
PKOnVK  Opebation. 

A  statute  will  be  construed  prospectively 
M  as  not  to  affect  the  legal  character  of  a  past 
transaction,  unless  the  intention  so  to  do  is 
oneqairocaily  expressed  in  the  act  though  there 
is  no  constitutional  restriction,  nor  words  in 
the  statute  expressly  excluding  its  application 
to  accrued  rights. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  Si  344.  349;  Dec.  Dig.  |  263.*] 

White.  J.,  dissenting. 

Bn  Banc.    Error  to  District  Court,  City  and 

Coanty  of  Denver;   Booth  M.  Malone,  Judge. 

Action  by  tbe  British  America  Assurance 


Company  against  the  Colorado  A  Southern 
Railway  Company.  There  was  a  Judgment 
of  dismissal,  and  plaintiff  brings  error.  Re- 
versed and  remanded. 

S.  Or.  Williams,  of  Denver,  for  plaintiff  In 
error.  E.  E.  Wbitted,  of  Denver,  (or  defend- 
ant In  error. 

GARRIGUES,  J.  Action  by  the  British 
America  Assurance  Company  against  the 
Colorado  &  Southern  Railway  Company  to 
recover  the  amount  of  a  fire  loss  paid  by  the 
former  to  Alvin  Maul.  Tbe  first  cause  of 
action  states  that  Maul  was  the  owner  of 
certain  buildings  and  personal  property  of 
the  value  of  $4,310.40,  located  adjacent  to 
the  track  and  right  of  way  of  the  railway 
company ;  that  September  7,  1902,  the  Insur- 
ance company  Insured  the  property  against 
loss  from  fire  for  three  years  in  the  sum  of 
$1,800;  that  March  2,  1004.  a  locomotive  of 
the  railway  company  caused  and  set  out  a 
fire  which  totally  destroyed  the  property; 
that  the  policy  of  Insurance  contained  the 
following  clause:  "If  this  company  shall 
claim  that  the  fire  was  caused  by  the  act 
or  neglect  of  any  person  or  corporation,  pri- 
vate or  municipal,  this  company  shall,  on 
payment  of  the  loss,  be  subrogated  to  the 
extent  of  said  payment  to  all  right  of  re- 
covery by  the  insured  for  the  loss  resulting 
therefrom,  and  said  right  shall  be  assigned 
to  this  company  on  receiving  said  payment" 
— that  the  Insurance  company  on  demand 
paid  Manl  $1,800  on  account  of  the  loss; 
that  Maul  assigned  to  it  all  his  right  against 
the  railway  company  to  the  extent  and 
amount  of  the  insurance  so  paid ;  that,  after 
the  insurance  company  had  paid  the  loss,  the 
railway  company,  with  full  knowledge  of 
that  fact,  settled  with  Maul  on  account  ot 
tbe  fire  for  the  amount  of  his  loss  in  excess 
of  the. insurance  so  paid,  but  refuses  to  pay 
either  Maul  or  the  insurance  company  any 
portion  of  the  $1,800.  The  second  cause  ot 
action  is  identical  with  the  first,  except  it 
is  alleged  the  railway  company  negligently 
caused  and  set  out  the  fire.  Defendant  de- 
murred to  the  complaint  upon  three  grounds: 
First,  that  tlie  assignment  and  subrogation 
sought  to  be  enforced  Is  prohibited  by  the  act 
of  1903;  second,  defect  In  parties  plaintiff, 
and  splitting  up  the  cause  of  action;  third, 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The 
demurrer  was  sustained,  and  Judgment  al- 
tered dismissing  tbe  action. 

In  1874  the  Legislature  passed  the  follow* 
Ing  act:  "That  every  railroad  corporation 
operating  its  line  of  road  or  any  part  there- 
of within  this  state,  shall  be  liable  for  all 
damages  by  fire  that  is  set  out  or  caused  by 
operating  any  such  line  of  road  or  any  part 
thereof,  and  such  damages  may  be  recovered 
by  the  party  damaged  by  the  proper  action  in 
any  court  of  competent  Jurisdiction;    pro- 
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vlded,  the  said  action  be  brought  by  the 
IMirty  Injured  within  three  years  next  after 
the  said  damage  shall  have  been  inflicted  or 
caused."  General  Laws  1877,  p.  740,  {  2237. 
In  1887  the  act  was  amended  to  read:  "Ev- 
ery railroad  corporation  operating  its  line  of 
road,  or  any  part  thereof,  shall  be  liable  for 
all  damages  by  fire,  that  is  set  out  or  caused 
by  operating  any  such  line  of  road  or  any 
part  thereof,  and  such  damages  may  be  re- 
covered by  tiie  party  damaged  by  the  r*oper 
action,  in  any  court  of  competent  Jurisdic- 
tion; *  *  •  Provided  the  said  action  be 
brought  by  the  party  injured  within  three 
years  next  after  it  accrues."  Session  Laws 
1887,  p.  368. 
In  1903  an  act  was  passed  entitled: 

"An  act  to  provide  a  liability  against  rail- 
road companies  for  damages  caused  by 
fire,  and  to  repeal  all  acts  and  parts  of 
acts  in  conflict  therewith. 

"Section  1.  E>rery  railroad  company  oper- 
ating its  line  of  road,  or  any  part  thereof, 
within  this  state  shall  be  liable  for  all  dam- 
ages' by  flres  that  are  set  out  or  caused  by 
operating  any  such  line  of  road,  or  any  part, 
thereof,  in  this  state,  whether  negligently  or 
otherwise;  and  such  damages  may  be  recov- 
ered by  the  party  damaged,  by  the  proper 
action,  In  any  court  of  competent  jurisdic- 
tion: Provided,  the  said  action  be  brought 
by  the  party  injured  within  two  years  next 
ensuing  after  it  accrues ;  and  provided  fur- 
ther, that  the  liability  herein  Imposed  shall 
inure  solely  in  favor  of  the  owner  or  mort- 
gagee of  the  property  so  damaged  or  de- 
stroyed by  fire ;  and  the  same  shall  not  pass 
by  assignment  or  subrogation  to  any  Insur- 
ance company  that  has  written  a  policy 
thereon:  Provided,  that  nothing  in  this  act 
shall  be  held  to  apply  to  or  in  any  manner 
affect  any  right  which  has  accrued  prior  to 
the  passage  hereof  or  any  cause  or  suit 
now  pending. 

"Sec.  2.  All  acts  and  parts  of  acts  in  con- 
flict with  this  act  are  hereby  repealed." 

Session  Laws  1903,  p.  404. 

[1]  2.  Maul's  loss  was  paid  In  full;  a  por- 
tion by  the  plaintiff,  the  balance  by  the  de- 
fendant. He  has  no  further  right  or  interest 
in  the  claim  against  the  railway  company. 
When  it  settled  with  him,  it  narrowed  the 
transaction  down  to  the  right  of  the  insur- 
ance company  to  recover  against  It.  The 
statute  provides  that  suits  shall  be  brought 
In  the  name  of  the  real  party  in  interest, 
and  the  parties  here  are  the  only  ones  now 
having  any  interest  in  the  transaction.  The 
railway  company  protected  Itself  against 
more  than  one  suit  when  it  paid  all  Maul's 
loss  except  the  Insurance.  This  Is  not  a 
splitting  up  of  Maul's  right  against  the  rail- 
way company,  because  there  is  but  one  item 
remaining  to  be  determined,  and  that  is  the 
right  of  the  insurance  company  to  recover 
from  the  railway  company,  and  it  is  there- 


fore impossible  to  split,  the  cause  of -action. 
All  liability  of  the  railway  company  to  Maul 
on  account  of  the  fire  has  been  settled.  Liv- 
erpool Steam  Co.  v.  Insurance  Co.,  129  XJ. 
S.  397,  9  Sup.  Ct.  469,  32  L.  Ed.  788;  St 
Louis  Ry.  Co.  v.  Insurance  Co.,  139  U.  S. 
235,  11  Sup.  Ct  554,  35  L.  Ed.  154 ;  Marine 
Insurance  Co.  v.  St  Louis  Co.  (C.  C.)  41  Fed. 
643;  Norwich  Insurance  Society  v.  Standard 
Oil  Co.,  59  Fed.  984,  8  C.  C.  A.  433;  Fair- 
grieve  V.  Marine  Co.,  94  Fed.  686,  37  0.  C. 
A.  190;  Swarthout  v.  Ry.  Co.,  49  Wis.  625, 
6  N.  W.  314;  Insurance  Co.  v.  Railway  Co., 
73  N.  Y.  399,  29  Am.  Rep.  171 ;  C,  B.  &  Q. 
Ry.  Co.  V.  German  Ins.  Co.,  2  Kan.  App.  395, 
42  Pac.  594;  Hustisford  Ins.  Co.  v.  C,  M. 
&  St  P.  Ry.  Co.,  66  Wis.  58,  28  N.  W.  64; 
Hartford  Ins.  Co.  v.  Wabash  Ry.  Co.,  74  Mo. 
App.  106;  A.,  T.  &  S.  F.  Co.  v.  Home  Ins. 
Co..  59  Kan.  432,  53  Pac.  459. 

[2]  3.  The  statute  of  1903  provides  that 
every  railroad  company  shall  be  liable  for 
all  damage  by  fire  set  out  or  caused  'by  the 
operation  of  its  road,  whether  negligent  or 
otherwise.  The  ancient  common  law  held 
one  liable  for  all  damages  by  fire  set  out  or 
caused  by  him,  and  the  statute  lmiK>sing  ab- 
solute liability  for  such  damages  is  said  to 
be  declaratory  of  this  ancient  common  law 
of  England.  But  according  to  modern  com- 
mon law  as  Interpreted  by  our  American 
courts,  in  the  absence  of  a  statute  imposing 
absolute  liability,  negligence  is  the  gist  of 
the  action.  U.  P.  Ry.  Co.  v.  De  Busk,  12 
Colo.  299,  20  Pac.  752,  3  L.  R.  A.  350,  13  Am. 
St.  Rep.  221.  The  Session  Laws  of  1874  and 
1887  provide  that  every  railway  company 
shall  be  liable  for  all  damages  by  fire  set 
out  or  caused  by  the  operation  of  its  road. 
The  corresponding  portion  of  the  act  of  1903 
is  identical,  except  that  it  contains  the  ad- 
ditional clause,  "whether  negligent  or  other- 
wise." Our  statute  for  more  than  30  years 
has  continuously,  without  change.  Imposed 
upon  railroad  companies  absolute  liability 
for  all  damages  from  fire  set  out  in  the 
operation  of  their  roads,  whether  negligence 
entered  into  the  cause  or  not,  and  the  only 
question  to  be  determined  in  cases  of  this 
character  was.  Did  the  railway  company  set 
out  or  cause  the  fire  in  the  operation  of  its 
road?  If  so,  the  answer  has  always  been 
the  same,  namely,  that  it  was  liable.  The 
liability  clause  in  the  act  of  1903  only  re- 
enacts  the  pre-existing  liability.  The  rail- 
way company  since  the  first  statute  has  al- 
ways been  liable,  whether  the  fire  was  caus- 
ed by  negligence  or  not,  and  the  additional 
phrase,  "whether  negligent  or  otherwise," 
does  not  change  the  status  of  the  railway 
company  in  relation  to  the  owner  in  the 
least.  The  statutes  eliminate  all  adjectives 
and  differences  as  to  the  origin  of  the  fire, 
and  exact  but  one  condition;  that  is,  that 
the  fire  was  set  out  or  caused  by  the  opera- 
tion of  the  road.  In  this  respect  the  act  of 
1903  is  no  different  from  the  former  acts. 
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If  the  fire  originated  In  the  operation  of  the 
road,  It  makes  no  difference  how  It  other- 
wise occurred,  the  company  Is  liable. 

[3]  4.  The  statute  Is  Intended  to  provide 
an  Indemnity  to  owners  against  loss  from 
flre  caused  by  the  operation  of  railroads.  It 
was  enacted  to  settle  upon  whom  the  loss 
should  fall,  and,  because  of  the  peculiar 
manner  in  which  railway  companies  use  this 
dangerous  element,  it  casts  the  responsibili- 
ty of  employing  it  on  them.  The  law  when 
this  Insurance  contract  was  written  made 
the  indemnity  of  the  railway  company  pri- 
mary, and  that  of  the  insurance  company 
secondary..  In  other  words,  the  owner  held 
two  sureties,  each  indemnifying  him  against 
loss,  one  based  on  a  statute,  the  other 
on  contract,  in  which  the  statutory  securi- 
ty was  primary  and  the  indemnity  of 
the  insurance  company  secondary.  The  own- 
er could  resort  to  either  or  both.  If  the  in- 
sarance  company  was  compelled  to  pay  the 
loss,  it  was  entitled  under  the  doctrine  of 
subrogation  to  the  primary  security  held  by 
the  owner,  and  could  recover  from  the  rail- 
way company  any  insurance  paid  on  the 
loss.  It  Is  admitted  this  was  the  law  as  to 
flres  negligently  set  out;  but  it  Is  contended 
the  doctrine  does  not  apply  to  liability  based 
on  the  statute.  We  fall  to  find  where  such  a 
distinction  Is  recognized.  As  we  hare  said, 
the  statutory  liability  of  the  railway  com- 
pany is  based  on  the  theory  of  indemnity  or 
security.  If  the  Insurance  company  pays 
the  loss,  It  la  entitled  to  whatever  primary 
security  was  held  by  the  owner,  and  this  in- 
cludes all  the  liability  of  the  railway  com- 
pany to  the  owner.  Lumber  Co.  v.  D.  &  R. 
G.  Ry.  Co.,  17  Colo.  App.  277,  68  Pac.  670; 
2  Biddle  on  Insurance,  %  1281;  Harris  on 
Subrogation,  H  13,  606;  Sheldon  on  Subroga- 
tion, tS  11,  230;  Hart  v.  RaUway  Co.,  13 
Mete.  (Mass.)  100,  46  Am.  Dec.  719. 

[4]  6.  In  consideration  for  the  insurance, 
Maul  promised  to  assign  to  the  Insurance 
company  his  right  against  the  railway  com- 
pany to  the  extent  of  any  loss  paid  by  It,  so 
that  the  Insurance  company  should,  to  that 
amount,  be  subrogated  to  his  right  against 
the  railway  company.  He  assigned  to  the 
Insurance  company  in  accordance  with  the 
agreement,  his  claim  to  the  extent  of  $1,800, 
and  this  suit  depends  on  that  assignment, 
the  legality  of  which  turns  on  the  contractu- 
al right  for  assignment  and  subrogation. 
The  act  of  1903,  passed  after  the  contract 
was  made,  and  before  the  flre,  contains  a 
clause  which  provides  that  the  liability  of 
the  railway  company  shall  Inure  solely  in 
favor  of  the  owner  of  the  property,  and  shall 
not  pass  by  assignment  or  subrogation  to 
any  Insurance  company  having  written  a 
policy  thereon.  This  statute  further  provides 
that  nothing  therein  shall  be  held  to  apply 
to,  or  In  any  manner  affect,  any  right  which 
shall  accrue  prior  to  the  passage  of  the  act 
The  question  under  consideration  is,  treating 


tlonal,  but  not  so  deciding.  Is  this  contract  of 
Insurance  eliminated  from  the  operation  of 
the  statute?  After  careful  study  and  Investi- 
gation, we  have  reached  the  conclusion  that 
it  is,  and  for  four  reasons:  First,  it  Impairs 
the  obligation  of  the  contract  by  taking 
away  and  destroying  security  held  by  the 
insurance  company  under  the  contract  for 
assignment  and  subrogation;  second.  It  is 
retrospective  in  its  operation;  third,  the 
right  arose  or  accrued  at  the  time  the  con- 
tract of  insurance  was  made,  and  it  is  ex- 
pressly exempt  from  the  operation  of  the 
statute;  fourth,  without  the  exempting 
clause,  and  with  no  constitutional  inhibition, 
th^  statute,  nevertheless,  will  be  construed 
prospectively  and  not  retrospectively,  unless 
the  contrary  latent  clearly  appears. 

6.  Article  1,  {  10,  par.  1,  of  the  federal 
Constitution     provides:      "No     state    shall 
•    •     •    pass  any    •    •    *    law  impairing 
the  obligation  of  contracts."    Article  2,  $  11, 
of  the  state  Constitution  provides:   "No  law 
Impairing  the  obligation  of  contracts,  or  re- 
trospective In  its  operation,    •    •    •    shall 
be  passed  by  the  General  Assembly."    When 
the  insurance  company  contracted  to  Insure 
his  property.  Maul  agreed,  as  a  part  of  the 
consideration  entering  Into  the  contract,  in 
the  event  It  paid  a  loss  from  fire  caused  by 
the  operation  of  a  railroad,  that  he  would 
to  the  extent  of  the  loss  paid  assign  his  right 
against  the  railway  company  to  the  Insur- 
ance company.    This  promise,  like  the  pre- 
mium, was  a  valuable  consideration  enter- 
ing into  the  contract.    The  agreement  is  an 
express  contract  based  in  part  upon  Maul's 
promise  to  make  the  assignment    That  was 
one  of  the  conditions  upon  which  the  policy 
was  Issued.     There  Is  a  direct  conflict  be- 
tween  the   contract,    which   provides    that 
Maul's  right  against  the  railway  company 
shall  pass  by  assignment  to  the  Insurance 
company,   and  the  statute,  which  provides 
that  it  shall  not    The  purpose  of  the  act  is 
not  to   change  the  liabiU^  of  the  railway 
company  to  Maul;    but  to  destroy  the  right 
of  the  owner  to  assign  to  the  insurance  com- 
pany any  liability  of  the  railway  company. 
The    liability    of   the   railway    company    to 
Maul  depends  on  the  law  at  the  time  of  the 
flre,  but  the  right  to  recover  on  an  assign- 
ment of  that  liability  depends  on  the  law  as 
it  existed  when  the  contraict  for  the  assign- 
ment of  the  right  was  made.    The  assign- 
ment was  contracted  for,  and  the  contractual 
right  for  the  assignment  arose  between  the 
parties,  or  accrued,  at  the  time  the  agree- 
ment was  entered  Into.    When  the  Insurance 
was  paid,  and  the  assignment  taken,  it  was 
the  exercise  of  a  right  reaching  back  to  the 
date  of  the  contract;   that  Is,  the  right  ex- 
isted from  the  time  of  the  execution  of  the 
contract,  but  the  assignment  was  not  made 
until  the  loss  was  paid.    There  was  a  vested 
right  from  the  date  of  the  contract,  to  have 
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genc7,  and  any  statute  destroying  tbat  rlgbt 
Impairs  tbe  obligation  of  tbe  contract  Tbe 
contractual  liability  of  tbe  Insurance  com- 
pany was  to  lD<<emnlfy  Maul  against  loss 
from  Are,  and  Maul's  contract  for  assignment 
was  security  for  tbe  Indemnity.  To  destroy 
tbe  security  upon  wbich  reliance  was  plac- 
ed, and  whlcb  entered  Into  tbe  consideration 
for  tbe  policy  of  insurance,  would  impair  the 
obligation  of  the  contract  Robinson  t.  Ma- 
gee,  9  CaL  81,  70  Am.  Dec.  638;  AtlanUc 
Trust  Co.  V.  The  Vigliancla,  73  Fed.  452,  19 
C.  C.  A.  628. 

[E]  7.  In  Denver,  South  Park  Railway  Co. 
V.  Woodward,  4  Colo.  167,  and  later  In  Per- 
ry V.  Denver,  27  Colo.  95,  59  Pae.  747,  this 
court,  In  speaking  of  retrospective  legisla- 
tion, said:  "Every  statute  which  takes  away 
or  impairs  vested  rights  acquired  under  ex- 
isting laws,  or  creates  a  new  obligation,  Im- 
poses a  new  duty,  or  attaches  a  new  liabili- 
ty, in  respect  to  transactions  or  considera- 
tions already  past  must  be  deemed  retro- 
spective. If  we  apply  the  anti-subrogatlng 
act  to  this  policy  of  Insurance,  we  take  away 
a  right  which  accrued  under  a  contract 
against  wbich  there  was  no  law  at  tbe  time 
when  the  contract  was  made.  It  would  also 
create  a  different  obligation  than  tbat  upon 
which  the  insurance  was  written,  and  attach 
a  new  and  different  liability  to  tbe  transac- 
tion. If  the  statute  is  permitted  to  defeat 
the  right  of  assignment,  it  destroys  tbe  right 
to  enforce  tbe  agreement  made  by  the  par- 
ties, and  to  tbat  extent  changes  the  obliga- 
tion of  the  contract ;  therefore,  the  act  Is 
not  applicable,  and  the  contract  of  insurance 
is  excluded  from  its  operation  on  account  of 
tbe  constitutional   inhibition." 

[(]  8.  The  Legislature  expressly  excluded 
from  the  operation  of  the  statute  past  trans- 
actions ot  this  character  by  declaring  that 
nothing  in  the  act  should  be  held  to  apply  to, 
or  in  any  manner  affect  any  right  which 
bad  accrued  prior  to  the  passage  of  tbe  act 
It  Is  claimed,  however,  that  no  right  accrued 
under  the  contract  for  assignment  before  the 
passage  of  the  act  because  there  had  been 
no  fire,  no  loss  paid,  no  assignment,  and  con- 
sequently no  vested  right  accrued  prior  to 
tbe  passage  of  tbe  act  With  this  we  do 
not  agree.  Tbe  insurance  company  possessed 
the  right  to  demand  an  assignment  whenever 
a  certain  contingency,  wbich  might  happen, 
did  actually  occur.  It  was  the  making  of 
the  contract  which  conferred  tbat  right  to  de- 
mand the  assignment  when  the  contingency 
arose.  Tbe  right  accrued  by  virtue  of  a 
contract  promising  to  make  an  assignment  at 
some  future  time  upon  the  hapi>ening  of  the 
contingency.  The  word  "accrued"  is  em- 
ployed in  different  ways.  It  was  evidently 
tbe  Intent  of  tbe  Legislature  to  use  It  here 
in  its  ordinary  sense,  which  would  mean 
any  right  tbat  had  arisen;  tbat  is,  was  in 
existence  before  the  passage  of  the  act     In 


Barnes  t.  Allen,  1  Brown's  Chancery  Re- 
ports, 168,  it  is  said:  "Contingent  or  execo- 
tory  interests  may  be  as  completely  vested 
as  if  they  were  In  possession."  The  statute 
itself  bars  tbe  operation  of  the  act  upon  any- 
accrued  right  existing  under  tbe  contract 
of  insurance  at  the  time  tbe  act  was  passed. 
The  contractual  right  for  assignment  was  co- 
extensive with  tbe  contract  'of  insurance, 
and  the  right  accrued  when  the  policy  was 
written.  A  lawful  contract  based  on  a  val- 
uable consideration  for  the  delivery  of  a 
thing  In  tbe  future,  upon  tbe  happening  of 
an  event  wbich  may  occur,  is  an  accrued 
right  within  the  ordinary  and  common  mean- 
ing of  tbe  word. 

[7]  9.  Without  any  constitutional  restric- 
tion, and  in  tbe  absence  of  any  statute  ex- 
pressly excluding  its  application  to  accrued 
rights,  tbe  act  should  be  construed  pro- 
spectively, so  as  not  to  affect  the  legal  char- 
acter of  past  transactions,  unless  tbe  inten- 
tion so  to  do  is  unequivocally  expressed  by 
the  Legislature.  Endllch  on  Interpretation 
of  Statutes,  SI  271.  272,  273;  McMaster  ▼. 
State  of  New  York,  103  N.  Y.  554,  9  N.  B. 
313;  Bridgewater  Bank  r.  Copeland,  7  Al- 
len (Mass.)  140;  Davidson  ▼.  Gaston,  16 
Minn.  238  (611.  202);  Aurora  Turnpike  Co.  ▼. 
Holthonse,  7  Ind.  69;  Plumb  T.  Sawyer,  21 
Conn.  351. 

^"iinsel  have  given  much  time  to  arguing 
*^:-  question  of  tbe  constitutionality  of  tbe 
anti-suhrogating  clause;  but  a  decision  of 
that  matter  is  unnecessary  to  the  determina- 
tion of  this  case,  and  we  express  no  opinion 
upon  It 

Reversed  and  remanded. 

CAMPBELL,  C.  J.,  not  participating. 
WHITE,  J.,  dissents.     See  125  Pac.  1135. 


ffit  Oolo.  167) 
KAVANAGH  «t  al.  v.  HAMII/rON. 

(Supreme  Court  of  Colorado.    June  8,  1912.) 

1.  Jddqment  («  489,  485*)— CoLLATEBAt  At- 
tack—"Void''  AND  "Voidable." 

The  words  "void"  and  "voidable,"  as  ap- 
plied to  judgments,  do  not  denote  different  de- 
grees of  faultiness,  but  are  a  classification 
ba.8ed  upon  the  source  from  wbleb  tbe  evidence 
coinei  to  show  tbe  fault,  and  generally  de- 
pendent on  tbe  method  of  attack;  the  judg- 
ment being  void  and  subject  to  collateral  at- 
taclE  if  the  record  prober  discloges  tbat  the 
court  was  without  jurisdiction,  but  merely 
voidable  and  subject  only  to  direct  attack 
where  the  record  shows  jurisdictional  facts 
which  are  untrue,  but  does  not  show  want  of 
jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  fl  924,  925,  919;  Dec.  Dig.  ||  489, 
485.* 

For  other  definitions,  see  Words  and  Phrase*. 
voL  8,  pp.  7332-7342;  voL  8,  p.  7830.] 

2.  JuDouENT    (I    518*)  — DnEOT    Attack  — 

What  Constitutes. 

Direct  attacit  on  the  judgment  of  a  court 
of  record  as  distinKuished  from  collateral  at- 
tack may  be  by  motion,  by  answer  and  cross- 
complaint,  by  an  equitable  action  to  cancel  or 
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enjoin  ito  enforcement,  by  writ  of  error,  or 
poasibly  by  a  bill  of  review. 

[Gd.  Note.— For  other  cases,  see  Judement, 
Cent  Dig.  H  961,  962;  Dec.  Dig.  |  6ia*J 

8.  Judgment  (f  518*)— Collatxbai.  Atiack— 
What  Constitutes. 

Ad  attacli  in  a  district  court  proceeding 
to  partition  land,  upon  a  Judgment  of  the  coun- 
ty court  in.  a  probate  matter  affecting  the 
■ame  land,   was  a  collateral  attack. 

[Eld.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  |!  961,  962;   Dec.  Dig.  |  618.*] 

4.  JUDOMKNT    ({    489*)— GOLLATEBAL    ATTACK. 

In  a  collateral  attack  on  a  domestic  judg- 
ment of  a  court  of  record,  an  inspection  of  the 
judgment  roll  must  affirmatively  show  want  of 
jnnsdiction. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  IS  924,  925;   Dec  Dig.  i  489.*] 

s.  judghknt  (i  475*)— gollatkaai,  attack— 
County  Coubts—Pbobate.  Matters. 

The  county'  court  in  the  settlement  of  es- 
tates is  a  court  of  record  and  of  general  juris- 
diction, and  its  judgments  are  not  open  to  col- 
lateral attack. 

[ICd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  910;   Dec.  Dig.  |  476.*] 

0,  Judgment  (S§  495,  499*)— Coixatebai.  At- 
tack—Presumptions or  Jurisdiction. 
On  collateral  attack  the  jurisdiction  of  a 
conrt  of  record  must  be  determined  by  its  own 
record,  and  jurisdiction  will  be  presumed,  un- 
less it  therein  affirmatively  appears  that  the 
court  was  without  jurisdiction. 

[BM.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  a  549Vi,  933,  934;  Dec.  Dig.  {§ 
496,  499.*] 

7.  Judgment  ({  ^0*>— Coixatebai.  Attack— 

JUBISDICnON. 

In  a  collateral  attack  upon  a  judgment, 
the  mere  absence  from  the  record  of  the  sum- 
mons and  return,  coupled  with  the  absence  of 
any  recital  of  service  in  the  judgment,  does 
Bot  make  it  affirmatively  kppear  that  the 
eonrt  was  without  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  fi  926-828:    Dec.  Dig.  ^  490.*] 

&  Judgment  (|  497*)— Collateral  Attack- 
Jurisdiction— Impeachment  BT  Record. 
Where  a  judgment  recites  generally  due 
service  of  process  without  giving  the  mode, 
and  the  return  of  the  officer  shows  the  mode 
of  service  which  is  bad,  the  record  stultifies 
itself,  and  the  return  will  impeach  the  general 
recitals  in   the  Judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  S|  937.  938;   Dec.  Dig.  |  497.*] 

9.  Judgment  ({  497*)— SufficiencT  or  Rio- 
OBD  to  Show  Jurisdiction. 

Where  the  Judgment  recites  due  and  legal 
•ervice,  the  record  proper,  without  other  evi- 
dence, affirmatively  shows  jurisdiction,  and 
the  judgment  is  not  open  to  collateral  attack, 
tbongb  the  cnmmons  and  return  cannot  be 
fonno. 

(Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  f{  937,  938;  Dec  Dig.  |  497.*] 

10.  Judgment  (|  497*)— Collatebal  Attack 
— SnrnciENCT  op  Evidence. 

A  certified  copy  of  a  summons  and  return 
was  insufficient  to  impeach  recitals  of  serv- 
ice In  a  judgment  upon  which  a  collateral  at- 
tack was  made,  where  the  evidence  did  not 
•how  beyond  a  reasonable  doubt  that  the  cer- 
tified copy  was  correct. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent,  Dig.  fl  987,  938;   Dec  Dig.  |  497.'] 


11.  JuoouKNT  (i  497*)— Collatxkai,  Attack 
—Impeachment  bt  Record. 

The  omission  of  the  letter  "i,"  making  a 
name  read  "George,"  instead  of  "Georgie,  in 
the  officer's  return  of  a  summons,  did  not  stul- 
tify the  recital  of  due  and  legal  service  in 
the  judgment  npon  which  a  coUateral  attack 
was  made. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {$  937,  938;   Dec  Dig.  f  497.*] 

12.  Process    (|    149*)— Attack— Suffioienct 
OF  Evidence. 

Oral  evidence  is  admissible  to  impeach  the 
record  in  a  direct  attack  on  a  Judgment  for 
want  of  service,  if  no  one  is  Effected  except 
the  parties  in  the  case  in  which  the  return 
is  made,  but  public  policy  requires  that  the 
record  shall  not  be  overthrown  except  npon 
clear  and  convincing  evidence  impeaching  the 
officer's  return. 

[Ed.  Note.— For  other  cases,  see  Proeesa, 
Cent  Dig.  §|  202-205;    Dec  Dig.  |  149.*] 

18.  Judgment  (j  499*)— Attack— SumciXN- 

CT  OF  Evidence. 

Where  a  judgment  upon  which  the  plain- 
tiff in  partition  proceedings  made  a  collateral 
attack  was  rendered  fifteen  years  before  and 
when  she  was  only  six  years  of  age,  her  testi- 
mony that  she  was  not  personally  served  with 
summons  was  insufficient  to  impeach  the  record 
showing  proper  service;  testimony  being  judged 
and  weighed  rather  by  its  effect  than  by  what 
the  witness  actually  says,  and  it  being  appar- 
ent that  such  testimonv  went  merely  to  the 
question  of  her  remembrance. 

[Ed.  Note.— For  other  cases,  see  Judgment; 
Cent  Dig.  {  940:   Dec  Dig.  {  499.*] 

14.  Judgment  (|  601*)— Collatesai,  Attack 

— Errobs, 

Where  the  county  court  acquires  Jurisdic- 
tion over  the  person  and  subject-matter  in  a 
probate  matter  affecting  land,  the  district 
court  has  no  authority  in  a  subsequent  col- 
lateral proceeding  for  partition  of  the  same 
land  to  review  such  judgment  for  mere  errors 
snd  irregularities,  though  some  of  them  were 
serious  enough  to  have  reversed  the  case  on 
review. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent  Dig.  I  941;   Dec.  Dig.  |  501.*] 

Appeal  from  District  Court,  City  and 
County  of  Denver;    George  W.  Allen,  Judge. 

Action  by  Georgia  B.  Hamilton  against 
Ella  T.  Eavanagh  and  others.  From  Judg- 
ment for  plaintur,  defendants  appeal.  Be- 
versed. 

Branch  H.  Giles,  Edward  O.  Stimson, 
Lawrence  Lewis,  and  William  B.  Tebbetts,  all 
of  Denver,  and  Charles  B.  Ward,  of  Boulder, 
for  appellants.  E.  P.  Costigan,  Ward  &  Ward, 
and  Hugh  McLean,  all  of  Denver,  for  appellee. 

GARRIOUBS,  J.  1.  October  6,  1891,  Rob- 
ert J.  Hamilton  died  intestate,  owning  Den- 
ver property  on  Glenarm  street.  He  left  as 
his  sole  heirs  bis  widow,  Hannah  Hamilton, 
two  sons,  George  A.  and  Franklin  R.  Hamil- 
ton, and  two  dangbters,  Jessie  F.  and  Geor- 
gie B.  Hamilton.  The  latter  was  plaintiff 
below  and  la  appellee  here.  Her  name  was 
"Georgie,"  but  In  this  suit,  begun  March  17, 
1906,  it  is  spelled  "Georgia."  She  was  born 
March  28,  1886,  and  when  her  father  died 
was  5%  years  old.  Mr.  Hamilton's  estate 
was    insolvent      The    family    lived    in    the 
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Glenarm  street  property,  on  which  was  an 
incumbrance  of  $10,000,  bearing  interest  at 
the  rate  of  7  per  cent,  per  annum,  and  due 
October  22,  1893.  The  widow  was  appointed 
administratrix,  and  January  4,  1892,  filed  a 
petition  in  the  county  court,  naming  plaln- 
tift  as  one  of  the  defendants,  and  asking  to 
Bell  or  Incumber  the  premises  to  pay  debts. 
The  petition  alleged  that  decedent  left  no 
personal  estate  of  any  kind  or  value,  that 
there  was  a  large  indebtedness  on  which  the 
interest  was  past  due,  and  that  the  taxes 
were  unpaid.  Petitioner  asked  to  be  author- 
ized to  either  negotiate  a  loan,  or  to  sell 
the  real  estate.  On  this  petition  a  sum- 
mons was  issued,  and  January  6,  1892,  re- 
turned served.  March  8,  1892,  W.  T,  Rogers 
was  appointed  guardian  ad  litem  for  the 
minor  heirs,  and  March  14,  1892,  answered 
the  petition.  May  23,  1892,  after  hearing 
the  petition,  the  court  entered  a  decretal 
order,  finding  due  and  legal  service  of  pro- 
cess had  been  made  upon  all  the  defendants 
In  the  manner  prescribed  by  law,  and  au- 
thorizing the  administratrix  to  t>orrow  $15,- 
000  at  7  per  cent  interest,  and  to  secure  the 
payment  of  the  same  by  executing  a  trust 
deed  on  the  property.  June  28,  1892,  this 
order  was  amended  or  modified  by  making 
the  rate  of  interest  7%  per  cent.  She  bor- 
rowed the  115,000  from  J.  S.  Brown  &  Bro., 
and  secured  its  payment  by  a  deed  of  trust 
on  the  property.  July  11,  1892,  the  loan 
was  approved  by  the  court.  October  27, 
1894,  taxes  and  interest  being  in  default,  the 
premises  were  advertised,  and  November  28, 
1894,  sold  under  the  trust  deed  to  J.  Sidney 
and  Junius  F.  Brown,  who  received  a  trus- 
tee's deed.  The  subsequent  deeds  of  convey- 
ance are  as  follows:  J.  Sidney  and  Junius 
F.  Brown  to  Thomas  Harrison;  Thomas 
Harrison  to  Charles  A.  Brlnley;  Charles  A. 
Brlnley  to  Viola  F.  HaUowell;  Viola  F.  Hal- 
lowell  to  Ella  T.  Kavanagh;  and  Ella  T. 
Kavanagh  to  the  Roanoke  Investment  Com- 
pany, and  since  the  foreclosure  they  have 
been  in  possession  of  the  property,  paid  the 
taxes,  and  collected  all  the  Income.  For  over 
14  years  the  original  summons  issued  on  the 
petition  to  sell  or  incumber  remained  in  the 
files  of  the  county  court.  In  February,  1906, 
it  was  examined  by  defendant's  counsel,  and 
notes  taken  of  the  return.  In  March,  before 
the  institution  of  the  partition  suit,  it  was 
examined  by  plaintiff's  counsel,  who  ordered 
certified  copies  of  both  the  petition  to  sell 
and  the  summons,  which  were  furnished  by 
the  clerk  of  the  court  When  the  complaint 
was  filed  on  the  17th,  alleging  no  personal 
service  on  the  plaintiff,  defendants'  counsel 
again  examined  the  files,  but  the  summons 
could  not  be  found.  Thereafter  counsel  for 
both  parties  met  while  at  the  courthouse  In- 
quiring about  the  lost  summons,  and  while 
there  they  compared  the  certified  copy  of 
the  petition  with  the  original  on  file,  and 
found  that  plaintifrs  name  was  spelled 
"Oeorgie"  in  the  original  petition,  but  that 


in  the  certified  copy  it  was  spelled  "George," 
exactly  as  in  the  certified  copy  of  the  re- 
turn. The  person  who  made  the  copies,  when 
her  attention  was  called  to  the  matter,  said 
that,  if  she  had  made  such  a  mistake  in  the 
petition,  she  was  not  sure  that  the  copy  of 
the  return  was  correct 

At  the  trial  in  the  district  court,  the  orig- 
inal summons  could  not  be  produced  or  ac- 
counted for,  and,  to  prove  that  an  inspection 
of  the  Judgment  roll  would  show  the  Judg- 
ment void,  the  court  admitted  in  evidence 
the  certified  copy  of  the  summons  and  re- 
turn. In  this  certified  copy  of  the  sherlfTs 
return  plaintiff's  name  is  spelled  "George  B. 
Hamilton."  There  is  no  "1"  between  the 
second  "g"  and  the  letter  "e."  The  certified 
copies  of  the  summons  and  petition  were 
made  by  the  same  person,  and  the  clerk 
signed  the  certificate  without  any  personal 
knowledge  as  to  whether  or  not  they  were 
cbrrect.  Each  counsel  testified  as  to  bow 
the  name  in  the  original  appeared  to  him 
when  he  examined  it  Counsel  for  defend- 
ants said,  in  his  opinion,  the  name  was  spell- 
ed "Georgie  B.  Hamilton,"  and  he  so  entered 
it  on  notes  made  at  the  time;  that  there  was 
a  blot  between  the  second  "g"  and  final  "e." 
Counsel  for  plaintiff  testified  that  in  his 
opinion  the  name  was  spelled  "George  B. 
Hamilton"  on  the  original  return;  that  it 
appeared  as  if  the  person  in  writing  the  sec- 
ond "g"  had  stopped,  as  if  with  indecision, 
before  making  another  letter,  giving  an  in- 
dentation between  the  "g"  and  "e";  but 
which  was  not  dotted. 

2.  Plaintiff  says  this  suit  is  to  recover  her 
interest  in  the  land,  and  ,to  partition  the 
premises.  She  alleges  she  is  the  owner  of  an 
undivided  one-eighth  of  the  property,  to 
which  interest  defendants  have  no  title'; 
that  the  county  court  proceeding  as  to  her 
is  void,  because  the  court  had  no  Jurisdic- 
tion over  her  person,  for  the  reason  that 
she  was  not  personally  served  with  sum- 
mons, and  that  the  recital  in  the  decree  as 
to  service  is  untrue ;  also,  that  the  judgment 
is  void  because  the  court  had  no  Jurisdiction 
over  the  subject-matter.  She  claims  that 
the  Judgment  is  void  because  the  record 
proper  stultified  itself  by  showing  tliat  she 
was  not  served  with  summons;  or,  if  the 
Judgment  is  not  void  on  this  account,  tliat 
it  is  voidable  because  she  was  not  served, 
which  fact,  she  alleges,  is  established  by  the 
evidence.  Plaintiff  further  says  that  the 
name  "George  B.  Hamilton,"  as  found  in 
the  certified  copy  of  the  sheriffs  return,  Is 
not  hers,  hence  the  record  shows  she  was 
not  served,  notwithstanding  the  court  found 
and  recites  in  its  Judgment  that  she  was. 
She  invokes  the  rule  of  law  that  where  a 
Judgment  recites  generally  due  service  of 
summons,  without  giving  the  specific  mode 
of  service,  and  the  officer's  return  shows 
the  mode  of  service,  which  is  bad,  that  the 
record  stultifies  itself,  and  the  specific  re- 
citals in  the  return  will  control  the  general 
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recitals  In  the  Judgment.  She  prays  for  a 
partition  or  allotment  of  the  premises,  or 
that  they  be  sold,  the  proceeds  divided,  and 
an  accounting  had  of  the  rents  and  profits. 

3.  The  district  court  found  that  plaintiff 
vras  not  served  with  summons  in  the  county 
court  proceeding,  and  that  the  county  court 
decree,  as  to  her,  was  void  for  want  of  serv- 
ice; but  did  not  say  whether  the  finding 
was  based  on  an  Inspection  of  the  Judgment 
roll  or  on  oral  evidence  Impeaching  it  It 
found  plaintiff  owned  an  undh-lded  one-eighth 
of  the  property;  that  the  Roanoke  Invest- 
ment Company  owned  the  balance,  and  or- 
dered the  premises  to  be  partitioned,  if  prac- 
ticable, by  commissioners  to  be  appointed  by 
the  court.    The  case  is  here  on  appeal. 

[1]  4.  The  words  "void"  and  "voidable"  do 
not  denote  different  degrees  of  faultiness  In 
Judgments,  but  are  a  classification  based  on 
the  evidence.  If  an  inspection  of  the  record 
proper  furnishes  the  facts  showing  tliat  the 
court  acted  without  jurisdiction,  the  Judg- 
ment is  void,  and  may  be  collaterally  at- 
tacked. If,  on  the  other  hand,  the  record 
does  not  show  this  Jurisdictional  infirmity, 
or  does  not  furnish  the  evidence  of  nullity, 
or  If  it  shows  or  recites  Jurisdictional  facts 
which  are  untrue,  the  Judgment  is  voidable. 
The  attack  upon  it,  however,  in  such  a  case, 
must  be  direct,  for  the  purpose  of  establish- 
ing by  other  evidence  the  untruthfulness  of 
the  record.  When  this  is  done,  it  Is  as  void 
as  any  Judgment  which  the  record  shows 
was  rendered  without  Jurisdiction.  The 
classification  generally  depends  on  the  meth- 
od of  attack,  which  Is  determined  by  the 
source  from  which  the  evidence  comes.  If 
the  Judgment  is  void,  the  source  of  the  evi- 
dence to  prove  it  Is  the  Judgment  roll,  and 
the  attack  may  bQ  collateral ;  whereas,  if  it 
to  voidable,  the  evidence  to  prove  It  void 
must  come  from  some  source  other  than  the 
judgment  roll,  and  the  attack  must  be  direct, 
and  cannot  be  collateral.  A  void  Judgment 
must  show  from  an  inspection  of  its  own 
record  that  it  is  void,  while  a  voidable  Judg- 
ment shows  from  its  record  that  it  Is  good, 
and  it  will  remain  good  until  proven  void. 
In  a  suit  brought  for  that  purpose.  Plain- 
tiff contends  that  the  county  court  judgment 
is  void  and  was  subject  to  collateral  at- 
tack; or,  if  she  is  mistaken  in  this,  then 
that  it  was  voidable,  and  is  subject  to  di- 
rect attack  by  evidence  showing  that  the 
recitals  in  the  judgment  of  due  service  are 
untrue. 

5.  Before  plaintiff  was  entitled  to  a  Judg- 
ment of  partition,  she  had  to  establish  her 
title,  and  before  it  could  render  such  a  Judg- 
ment, the  district  court  was  obliged  to  find, 
and  It  did  find,  thht  the  county  court  Judg- 
ment was  void. 

[{,  3]  It  is  necessary,  therefore,  at  the  out- 
set, to  determine  whether  the  attack  on  the 
connty  court  Judgment  was  direct  or  collat- 
eral.    Direct  attack  on  the  Judgment  of  a 


court  of  record  may  be  by  motion,  as  In  Du 
Bois  V.  Clark,  12  Colo.  App.  220,  55  Pac  790. 
or  by  answer  and  cross-complaint,  as  in  Wil- 
son V.  Hawthorne,  14  Colo.  530,  24  Pac.  548, 
20  Am.  St.  Rep.  290,  or  by  an 'equitable  ac- 
tion to  cancel  or  enjoin  its  enforcement,  as 
in  Smith  V.  Morrill,  12  Colo.  App.  233,  55 
Pac.  824,  or  by  writ  of  error,  or  possibly  by 
a  bill  of  review.  This  was  neither.  The 
main  purpose  of  this  suit  was  to  partition 
the  premises  In  which  plaintiff  was  com- 
pelled to  establish  her  title  as  In  ejectment 
Her  attack  on  the  county  court  Judgment  au- 
thorizing this  loan  Is  an  attempt  in  a  parti- 
tion suit,  to  establish  title  by  impeaching  the 
judgment  of  the  county  court  This  is  a 
collateral  attack.  Hughes  v.  Cummings,  7 
Colo.  138,  203,  2  Pac.  289,  928;  Thompson  v. 
Crocker,  18  Colo.  328,  32  Pac.  831;  Bate- 
man  V.  Reltler,  19  Colo.  547,  36  Pac.  548; 
Manson  v.  Duncanson,  166  U.  S.  533,  17  Sap. 
Ct  647,  41  li.  Ed.  1105;  Cohen  v.  Portland 
Lodge,  152  Fed.  357,  81  C.  C.  A.  483;  Brad- 
ley V.  Drone.  187  111.  176,  58  N.  B.  304,  79 
Am.  St  Rep.  214.  The  case  last  above  cited 
is  directly  in  point,  and  many  authorities 
are  given.  In  Israel  v.  Arthur,  7  Colo.  6,  1 
Pac.  438,  It  is  held  where  a  divorce  had  been 
granted,  and  the  wife  afterwards  brought 
suit  to  establish  a  right  In  her  husband's  es- 
tate on  the  ground  that  the  divorce  was  void, 
the  attack  was  collateral. 

6.  When  a  domestic  Judgment  of  a  court 
of  general  Jurisdiction  is  offered  In  evidence 
in  another  suit  it  cannot  be  attacked  col- 
laterally unless  the  record  proper,  the  Judg- 
ment roll,  shows  affirmatively  that  It  is  void 
for  want  of  Jurisdiction.  Martin  v.  Force,  3 
Colo.  199;  Gk>mer  v.  Chaffe,  6  Colo.  383; 
Brown  v.  Tucker,  7  Colo.  30,  1  Pac.  221; 
Hughes  v.  Cummings.  7  Colo.  188,  203,  2 
Pac.  289,  928;  Thompson  v.  Crocker,  18 
Colo.  .328,  32  Pac.  831;  Batetnan  v.  Reitler, 
19  Colo.  647,  36  Pac.  548;  Farmers'  U.  D. 
Co.  V.  Rio  Grande  Co.,  37  Colo.  512,  86  Pac. 
1042;  Cochrane  v.  Parker,  12  Colo.  App.  169, 
54  Pac.  1027;  Barter  v.  ShuU,  17  Colo.  App. 
162,  67  Pac.  911. 

[4]  In  a  collateral  attack  on  a  domestic 
Judgment  of  a  court  of  record,  an  inspec- 
tion of  the  Judgment  roll  must  afflrmattve- 
ly  show  the  infirmity  which  deprives  the 
court  of  Jurisdiction,  and  renders  Its  Judg- 
ment void.  Burke  v.  Interstate  Sav.  Ass'n, 
25  Mont  315,  64  Pac.  879,  87.  Am.  St  Rep. 
416. 

[S]  7.  The  county  court  In  the  settlement 
of  estates  is  a  court  of  record  and  of  general 
Jurisdiction.  Clemes  v.  Fox,  25  Colo.  39,  53 
Pac.  225 ;  Hughes  v.  Cummings,  7  Colo.  138, 
203,  2  Pac.  289,  928;  Thompson  v;  Crocker, 
18  Colo.  328,  32  Pac.  831 ;  Bateman  v.  Reit- 
ler, 19  Colo.  547,  36  Pac.  548;  Rawles  v.  Peo- 
ple, 2  Colo.  App.  501,  31  Pac.  941. 

8.  Having  shown  that  the  county  conrt  Is 
a  court  of  record,  and  of  general  Jurisdiction 
in  probate  matters,  that  this  is  a  collateral 
attack  made  against  its  Judgment  in  partition 
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suit  In  the  district  conrt,  and  that  the  In- 
firmity, If  any,  which  renders  the  Judgment 
void  on  such  attack,  must  affirmatively  ap- 
pear from  the  record,  we  will  now  inspect 
the  record. 

[(]  Courts  of  record  are  presumed,  on  col- 
lateral attack,  to  have  Jurisdiction  over  the 
parties  and  the  subject-matter.  Farmers'  U. 
D.  Co.  v.  Rio  Grande  Co.,  37  Colo.  512,  86 
Pac.  1042;  Hughes  v.  Cummings,  7  Colo. 
138,  203,  2  Pac.  289,  928 ;  Pennington  ▼.  Mc- 
Nally,  11  Colo.  557,  19  Pac.  603;  Behymer 
V.  Nordloh,  12  Colo.  352,  21  Pac.  87 ;  Fletch- 
er V.  Stowell,  17  Colo.  94,  28  Pac.  326;  Mar- 
tin V.  Force,  3  Colo.  199;  Oomer  v.  Ohalfe, 
5  Colo.  383.  The  above  cases  are  ample  au- 
thority for  the  statement  that  if  the  coun- 
ty court  Judgment  bad  contained  no  recital 
of  Jurisdiction,  and  no  summons  was  found 
in  the  record,  jurisdiction  over  the  person 
and  subject-matter  would  be  presumed.  In 
other  words,  on  collateral  attack,  the  juris- 
diction of  a  conrt  of  record  must  be  deter- 
mined by  its  own  record,  and,  unless  it 
therein  affirmatively  appears  that  the  court 
was  without  Jurisdiction,  Jurisdiction  will  be 
presumed. 

[7]  The  mere  absence  of  a  summons  and 
return,  coupled  with  the  absence  of  any  re- 
cital of  service  In  the  Judgment,  does  not 
make  it  affirmatively  appear  that  the  court 
was  without  jurisdiction.  Jurisdiction  on 
collateral  attack  will  be  presumed  until  that 
presumption  is  affirmatively  overthrown  by 
an  inspection  of  the  judgment  roll.  Oulick- 
son  V.  Bodkin,  78  Minn.  33,  80  N.  W.  783,  79 
Am.  $t  Rep.  352 ;  Burke  v.  Interstate  Sav. 
Ass'n,  25  Mont  815,  64  Pac.  879,  87  Am.  St. 
Rep.  416. 

[S]  This  court  Is  committed  to  the  doctrine 
that  If  the  judgment  recites  generally  due 
service  of  process,  without  giving  the  mode, 
and  the  return  of  the  officer  shows  the  mode 
of  service,  which  la  bad,  that  the  record 
stultifies  itself,  and  the  return  will  impeach 
the  general  recitals  In  the  decree. 

[t]  In  the  case  at  bar  one  part  of  the  rec- 
ord proper,  to  wit,  the  judgment,  recites  due 
and  legal  service,  whUe  another  part,  to  wit, 
the  summons  and  return,  cannot  be  found; 
therefore  the  record  proper,  without  other 
evidence,  affirmatively  shows  Jurisdiction. 

[16]  A  certified  copy  of  the  missing  sum- 
mons and  return  were  admitted  in  evidence 
for  the  purpose  of  showing  that  the  record 
stultified  itself,  because  her  name  was  spell- 
ed in  the  return  "George  B.  Hamilton."  No 
authority  lias  been  cited  holding  that  one 
part  of  the  record  proper  on  collateral  at- 
tack may  be  impeached  by  a  certified  copy 
of  another  part  of  the  record.  In  Gage  v. 
People,  207  111.  35^7,  69  N.  E.  840,  it  is  held 
that  a  copy  of  an  original  notice  which  had 
been  lost  could  not  be  used  to  impeach  the  re- 
citals in  the  record;  but  the  opinion  does  not 
state  whether  the  copy  was  certified.  If  a 
certified  copy  of  a  summons  and  return  may 
be  used  to  impeach  the  recitals  of  service 


in  the  judgment,  the  danger  of  doing  so,  un- 
less the  evidence  shows  beyond  a  reasonable 
doubt  that  the  certified  copy  is  correct,  is  forc- 
ibly and  strikingly  illustrated  In  this  case. 
Plaintiffs  bible  name,  child  name,  home 
name,  and  name  given  by  her  mother  in  the 
settlement  of  the  estate  is  spelled  "Georgle." 
In  the  original  petition  it  is  spelled  "Geor- 
gle." In  the  certified  copy  of  the  petition  it 
is  spelled  "George,"  Just  as  it  is  in  the  certi- 
fied copy  of  the  return.  The  clerk,  with  no 
personal  knowledge  of  their  accuracy,  at- 
tached a  certificate  to  both.  We  know  that 
clerical  errors  and  mistakes  do  occur  in  cer- 
tified copies.  The  person  who  made  these 
was  careless,  and  admitted  that  the  same 
mistake  might  have  occurred  in  the  copy  of 
the  return  as  in  the  petition.  Suppose  the 
petition  was  lost,  and  the  copy,  which  we 
now  know  is  wrong,  was  admitted  to  impeach 
the  recital  in  the  judgment.  It  would  be 
a  manifest  wrong,  and  goes  to  show  the  dan- 
ger of  admitting  a  copy  for  the  purpose  of 
impeaching  a  court  record.  The  evidence 
of  the  attorneys  wlio  inspected  the  original 
return  tends  to  show  ttiat  the  name  was  in- 
tended for  "Georgle."  The  fact  that  there 
was  an  Indentation  between  the  "g"  and  "e" 
which  was  not  dotted  is  not  sufficient  to 
show  that  the  named  was  Intended  for 
"George,"  and  not  for  "Georgle."  Under  all 
the  circumstances,  we  have  no  hesitancy  in 
saying  that  the  certified  copy  of  the  return 
in  this  case  is  not  sufficient  to  Impeach  the 
recitals  in  the  Judgment. 

9.  The  claim  that  the  judgment  is  voidable 
because,  in  fact,  she  was  not  served,  and  the 
recital  in  the  decree  is  nntrue,  will  be  con- 
sidered later. 

[11]  We  are  now  dealing  with  the  case, 
not  from  the  standpoint  of  the  untruthful- 
ness of  the  record ;  but  that  an  inspection  of 
the  record  shows  that  the  judgment  is  void. 
From  this  viewpoint  it  will  be  implied,  and 
we  have  a  right  to  assume  that  she  was  serv- 
ed with  a  summons.  From  this  view  her 
complaint  Is  not  that  she  was  not  in  fact 
served;  but  that  an  Inspection  of  the  record 
shows  that  she  was  not  served,  the  name 
being  spelled  "George  B.  Hamilton,"  which 
stultifies  the  recital  In  the  judgment,  that  she 
was  served,  because  her  name  is  not 
"George."  In  other  words,  the  complaint  is 
based  upon  the  misspelling  of  her  name  in 
the  return.  If  the  plaintiff  was  in  fact  serv- 
ed with  summons,  and  her  name  was  spelled 
in  the  return  "George  B.,"  it  was  an  inuia- 
terlal  variance  that  in  no  way  prejudiced  or 
misled  her  under  the  circumstances  of  this 
case.  The  mere  omission  of  the  letter  "1" 
in  spelling  her  name  in  the  return  will  not 
overcome  the  recital  in  the  decree  tliat  she 
was  in  fact  served.  On  collateral  attack 
this  mistake  in  the  return  is  not  sufficient  to 
render  the  service  upon  her  invalid.  The 
statute  required  personal  service  npon  her; 
but  she  was  a  mere  child  six  years  of  age, 
without  the  slightest  comprehension  of  the 
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legal  document  She  was  living  witii  lier 
mother,  her  natural  g^uardlan,  who  was  ad- 
ministratrix of  the  estate,  had  filed  the  pe- 
tition, and  was  attending  to  the  court  pro- 
ceedings. A  guardian  ad  litem  was  appoint- 
ed for  plaintiff,  who  appeared  in  court  and 
filed  on  her  behalf  an  answer  to  the  petition. 
Under  such  circnmatanceB  the  law  will  not 
permit,  15  years  afterwards,  the  ownership 
of  valuable  property  which  has  passed  into 
the  hands  of  others,  upon  the  faith  of  court 
records,  to  be  overturned  by  a  mistake  in 
the  speUlng  of  a  child's  first  name  in  the 
return  of  a  summons.  Suppose  her  name 
was  "Jessie"  and  it  was  spelled  in  the  return 
"Jesse,"  or  that  she  spelled  her  name  "Fran- 
ces," and  it  was  spelled  In  the  return  "Fran- 
cis," It  would  make  no  difference  if  she  was 
in  fact  served.  Such  a  misspelling  of  tlte 
name  would  not  stultify  the  recital  in  the 
Judgment  of  due  and  legal  service.  Arclii- 
bald  V.  Thompson,  2  C!olo.  388 ;  Marr  v.  Wet- 
zel, 3  Colo.  2;  Schlacks  v.  Johnson,  13  Oolo. 
App.  130,  56  Pac.  673;  Smith  v.  Smith,  13 
Cola  App.  296,  67  Pac.  747;  Rich  v.  Collins, 
12  Colo.  App.  511,  56  Pac.  207;  Lane  T.  Innes, 
43  Minn.  143,  45  N.  W.  4 ;  Schooler  v.  Ash- 
erst,  1  LItt  (Ky.)  216, 13  Am.  Dec.  232;  State 
V.  Patterson,  24  N.  C.  346,  38  Am.  Dec.  699; 
Belton  V.  Fisher,  44  III.  32;  Mallory  v.  Rlggs, 
76  Iowa,  748,  39  N.  W.  886;  Pond  v.  Ennis, 
69  111.  341;  McGhee  v.  Romatka,  19  Tex. 
Civ.  App.  397,  47  S.  W.  291;  Insurance  Co.  v. 
French,  18  How.  404,  16  L.  Ed.  451;  Town- 
send  V.  Batcllff,  50  Tex.  148;  McAuIifl  v. 
Hughes,  128  App.  Dlv.  355,  112  N.  Y.  Snpp. 
486;  Waterbury  v.  Mather,  16  Wend.  (N.  X.) 
611;  First  Nat.  Bank  v.  Jaggera,  31  Md.  38, 
100  Am.  Dec.  53;  Parry  v.  Woodson,  33  Mo. 
347,  84  Am.  Dec.  61;  Foshler  v.  Narver,  24 
Or.  441,  34  Pac  21,  41  Am.  St  Rep.  874. 

10.  We  will  now  consider  the  case  from 
the  viewpoint  that  the  recital  of  service  in 
the  judgment  is  untrue,  that  the  Judgment 
Is  voidable,  and  the  attack  direct  for  the 
purpose  of  having  it  declared  void. 

[12]  In  direct  attack  on  a  Judgment  upon 
the  ground  tliat  there  was  no  service,  if 
third  parties  have  not  acquired  rights  upon 
the  faith  of  the  return,  and  no  one  is  affect- 
ed except  the  parties  in  the  case  in  which 
the  return  is  made,  oral  evidence  is  admis- 
sible for  the  purpose  of  imi)eachlng  the  rec- 
ord. But  in  such  a  case  public  policy  re- 
quires that  the  record  should  not  be  over- 
thrown except  upon  clear  and  convincing 
evidence.  Manaon  v.  Dnncanson,  166  U.  S. 
533,  17  Sup.  Ct  647,  41  L.  Ed.  1105;  Fergu- 
son v.  Crawford,  86  N.  T.  609;  Owens  v. 
Ranstead,  22  111.  161;  Davis  v.  Dresback,  81 
III.  395.  In  the  latter  case  the  officer's 
return  showed  personal  service  on  the  man 
and  liis  wife.  They  each  testified  they  were 
not  served  with  process.  The  officer  testi- 
fied that  he  personally  served  each  of  them 
with  summons  in  the  manner  specified  in  bis 
return.  The  lower  court  set  aside  the  serv- 
ice.   On-  appeal,  the  Supreme  Court  of  Illi- 


nois held  that  the  evidence  was  not  satlsfac- 
tor7,  and  set  aside  the  finding  of  the  lower 
court  on  the  ground  that  the  evidence  was 
insufficient  to  impeach  the  return  of  the  of- 
ficer. 

[13]  In  the  case  at  bar,  the  record  shows 
due  and  legal  service  of  summons  upon  the 
plaintiff.  A  sworn  officer  of  the  court  tes- 
tified that  he  made  personal  service  of  sum- 
mons on  her.  To  Impeach  tills  record  and 
overthrow  the  whole  court  proceeding  as  to 
her,  We  have  her  evidence  that  she  was  not 
served  with  summons.  In  considering  the 
weight  of  her  testimony  to  determine  wheth- 
er she  has  etabllshed  her  claim  beyond  a 
reasonable  doubt,  we  must  consider  all  the 
facts  and  circumstances  in  the  case.  When 
she  testified,  she  was  some  22  or  23  years 
of  age.  When  the  service  was  made  upon 
her,  she  was  6  years  of  age.  Nothing  had 
transpired  between  these  dates  to  cause  her 
to  think  or  remember  whether  she  had  been 
served  or  not.  In  fact  she  says  the  first 
time  that  she  remembered  it  or  thought 
about  It,  was  when  she  was  asked  in  her 
attorney's  office  during  the  preparation  of 
the  case,  and  shortly  before  the  trial,  wheth- 
er she  had  been  personally  served  with  sum- 
mons. She  knew  that  her  father  at  one 
time  had  owned  this  Glenarm  street  prop- 
erty, and,  if  her  mind  was  so  keen  at  six 
years  of  age,  it  would  certainly  have  come 
to  her  knowledge  through  family  history 
that  they  had  lost  the  property  through  some 
court  proceeding.  It  is  strange  that  it  bad 
never  occurred  to  her  until  the  attorney  ask- 
ed her  whether  she  was  served  with  sum- 
mons. A  child  six  years  of  age  has  no  under- 
standing or  conception  whatever  of  legal 
transactions,  and  it  is  unreasonable  to  be- 
lieve that  fifteen  years  after  the  occurrence 
she  could  suddenly  remember,  in  the  prepar- 
ation of  this  suit  that  no  service  had  been 
made  upon  her.  The  whole  story  is  told  by 
two  questions  asked  her  by  her  counsel: 
"Q.  Do  you  remember  in  the  year  1892  ever 
having  any  legal  or  court  papers  served  on 
you  by  the  same  being  handed  to  you  or 
read  to  you?  A.  I  do  not  Q.  Do  you  re- 
member any  sheriff  or  deputy  sheriff,  In 
1892,  residing  or  lianding  any  such  papers  to 
you?  A.  No.  sir."  True,  she  said  she  was 
very  positive  that  she  was  not  served  with 
summons  in  any  way  or  at  any  time;  but 
evidence  is  not  always, what  a  witness  says. 
It  is  the  effect  of  what  he  says.  The  effect 
of  her  whole  testimony  was  that  she  did  not 
remember  whether  she  was  served  or  not 
We  know  from  the  circumstances  of  the 
case,  her  age  at  the  time,  and  the  manner 
of  service  that  it  was  impossible  for  her  to 
remember.  The  evidence  was  insufficient  to 
Justify  the  district  court  in  finding  that  she 
was  not  served  with  summons. 

[14]  11.  7he  finding  of  the  district  court 
that  the  county  court  had  no  Jurisdiction 
over  the  subject-matter  on  account  of  errors 
and  irregularities,  Is  erroneous.    As  we  have 
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already  said,  tbe  county  court  is  a  court  of 
record,  and  of  general  Jurisdiction  in  probate 
matters,  and  in  the  settlement  of  estates. 
If  it  bad  jurisdiction  over  tbe  person  and 
subject-matter,  the  district  court  was  with- 
out authority  to  review  Its  Judgment  for  er- 
rors and  irregularities.  The  district  court 
made  a  finding  of  the  matters  which  depriv- 
ed tbe  county  court  of  Jurisdiction  over  the 
subject-matter,  which  may  be  summarized 
as  follows:  First,  insufficiency  of  the.  peti- 
tion; second,  failure  of  the  order  appointing 
the  guardian  ad  litem  to  mention  specifically 
tbe  names  of  the  minor  heirs;  third,  that 
the  rate  of  Interest  was  changed  by  amend- 
ing the  order  to  read  7%  per  cent,  instead 
of  7  per  cent;  fourth,  that  the  trust  deed 
failed  to  recite  the  t)rder  of  the  county 
court;  fifth,  that  the  trust  deed  did  not  pur- 
port to  bind  the  appellee;  sixth,  that  the 
court  authorized  a  deed  of  trust  instead  of 
a  mortgage. 

The  county  court  petition  to  sell  or  incum- 
ber is  in  substantial  compliance  with  the 
statute,  and  was  sufficient  to  call  into  opera- 
tion the  Jurisdiction  of  the  county  court  over 
the  subject-matter.  The  district  court  was 
in  error  in  holding  that  tbe  petition  was  in- 
sufficient to  confer  Jurisdiction  upon  the 
county  court  over  the  subject-matter.  In 
Bradley  v.  Droan,  187  111.  175,  58  N.  E.  304, 
79  Am.  St.  Rep.  214,  the  court  says:  "It  is 
said  the  petition  filed  by  the  administrator, 
asking  for  an  order  to  sell  real  estate  to  pay 
debts,  falls  to  allege  necessary  facts  with 
reference  to  amount  of  claims  allowed,  the 
estate  on  hand  and  the  manner  of  disposing 
of  the  same,  and  the  amount  of  claims  paid. 
While  we  are  satisfied  the  petition  is  a  sub- 
stantial compliance  with  the  requirements 
of  the  statute,  the  objections  pointed  out.  If 
well  founded,  are  at  most  but  mere  irregu- 
larities, and  are  not  open  to  review  in  this 
collateral  proceeding.  There  may  be  errors 
in  tbe  proceedings  to  sell  land  which  might, 
on  direct  appeal,  lead  to  a  reversal  of  tbe 
order;  but  where,  as  here,  the  proceeding 
to  sell  it  attacked  collaterally,  as  is  held  in 
the  case  last  above  cited,  it  cannot  be  de- 
feated or  impeached  for  mere  errors."  All 
tbe  matters  found  by  the  district  court  to  be 
Jurisdictional  were  at  most  mere  errors  or 
irregularities.  It  does  not  matter  even  if 
some  of  them  were  serious  enough  to  have 
reversed  the  case  on  review,  tbe  petition  was 
in  substantial  compliance  with  the  statute 
that  gave  the  county  court  Jurisdiction  over 
the  subject-matter,  and  in  this  collateral  at- 
tack the  district  court  was  powerless  to  re- 
view the  action  of  the  county  court  for  any 
errors  committed  In  that  proceeding.  Ni- 
chols V.  Lee^  16  Ctolo.  147,  26  Pac.  157; 
Bateman  v.  Reitler,  19  Colo.  547,  36  Pac. 
548;  18  Cyc.  pp.  715,  724,  802.  807,  and  809; 
Blackman  v.  Mulhall,  19  S.  D.  534,  104  N. 
W.  250;    Magee  v.  Big  Bend  Land  Co.,  51 


Wash.  406,  99  Pac.  16;  Bradley  v.  Droan, 
187  111.  175,  58  N.  E.  304,  79  Am.  St.  Rep. 
214;  Burrls  v.  Kennedy,  108  Cal.  331,  41 
Pac.  458;  Est  of  Devincenzi,  119  Cal.  498, 
51  Pac.  845. 
Reversed. 

HUSSER  and  HILL,  JJ.,  concur. 


©3  Colo.  177) 
RBITZE   et   aL   v.   HUMPHREYS. 
(Supreme  Court  of  Colorado.     June  3,  1912.) 

1.  MOBTGAOEB     (§     33*)— ABSOLUTE     DSED     AS 

MoRTGAOB— Possession. 

Plaintiffs  owned  certain  real  property, 
subject  to  three  mortgages,  and,  the  time  to 
redeem  from  a  forecloBare  sale  under  the  third 
being  about  to  expire,  they  applied  to  defend- 
ant for  a  loan  for  an  amount  sufficient  to  take 
up  the  certificate  of  sale,  the  second  mortgage, 
pay  the  taxes,  and  $1,000  on  the  first  mort- 
gage, in  order  to  obtain  an  extension  thereof. 
Defendant  agreed  to  loan  the  money  to  do 
this  for  90  days;  the  transaction  bemg  ac- 
complished by  assigning  to  defendant  the  cer- 
tificate of  sale,  the  execution  to  him  of  a 
sheriff's  deed  thereon,  the  further  assignment 
to  him  of  the  second  mortgage,  which  was 
later  canceled  and  released;  and  the  execution 
by  plaintiffs  of  a  quitclaim  deed  of  the  proper- 
ty to  defendant,  and  his  execution  to  them  of 
a  lease  for  three  months  at  a  rental  of  $100, 
which  was  the  amount  they  agreed  to  pay  for 
the  loan,  and  an  option  to  repurchase  the 
property,  within  the  term  of  the  lease,  for  the 
amount  of  the  loan  any  rent  thereafter  paid  to 
apply  on  the  purchase  price.  Held,  that  the 
transaction  constituted  a  mortgage,  and  not 
a  sale  of  the  real  estate,  so  that,  on  plaintiffs' 
default,  defendant  could  not  recover  possession 
without  foreclosure. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §{  67-82;    Dec.  Dig.  i  33.*] 

2.  MoBTGAOES  (8  27*)— Natube  of  Tbanbac- 
TioN — Security. 

Where  a  transaction  resolves  itself  into  a 
security,  whatever  may  be  its  form  and  what- 
ever name  the  parties  may  choose  to  give  it, 
it  is  in  fact  a  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  43,  45-53,  55;    Dec.  Dig.  §  27.*] 

3.  MoBTGAOEs  (8  37*)— Parol  Evidence— Na- 
ture OF  Tbansaction. 

AVhere  land  is  conveyed  to  secure  a  debt 
and  the  papers  are  silent  as  to  tbe  existence 
of  the  debt,  and  on  their  face  purport  an  ab- 
solute conveyance,  parol  evidence  is  admissible 
to  show  the  intent  of  the  parties  and  the 
true  nature  of  the  transaction. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  §|  97-107;  Dec.  Dig.  i  37.*] 

4.  MOBTGAGES    (§    608^4*)— SUIT   TO    REDEEM— 

Tendeb. 

Where,  In  a  suit  to  have  the  legal  relation 
of  the  parties  determined  under  a  transaction 
in  which  plaintiffs  claimed  that  an  absolute 
deed  was  in  fact  a  mortgage,  and  to  protect 
their  possession,  the  complaint  alleged,  and 
the  answer  admitted,  that  defendant  was  claim- 
ing ownership  and  right  to  possession,  and 
was  prosecuting  an  action  in  another  court  to 
oust  plaintiffs,  in  which  plaintiffs  were  barred 
from  having  heard  and  determined  the  question 
whether  the  conveyance  was  in  fact  a  mort- 
gage, plaintiffs  were  not  bound  to  allege  and 
prove  a  tender  of  payment  of  the  amount  they 
admitted  was  due,  since,  if  they  were  correct 
in  their  contention,  they  were  entitled  'to  pos- 
session, without  payment  or  offer  to  pay,  until 
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a  deed  had  been  issued  to  defendant  pursuant 
to  foreclosure  sale. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  1815;   Dec.  Dig.  |  608%.*] 
5.  MoRTOAOES    (S    608^4*)— Absolute    Deed 
AS  Mortgage— Equitt  Jurisdiction— Pos- 
session. 

Where  complainants,  who  were  in  posses- 
sion, sued  in  equity  to  nave  an  absolute  deed 
declared  a  mortgage,  and  to  protect  their  pos- 
session, they  could  not  complain  that  the  court 
had  no  jurisdiction  to  determine  the  issue  of 
possession,  under  the  rule  that,  where  a  court 
of  equity  has  jurisdiction  for  any  purpose,  it 
will  retain  it  until  complete  justice  is  done. 
[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  f  1815;   Dec.  Dig.  §  608 V6.*] 

Appeal  from  District  Court,  City  and 
County  of  Denver;   Carlton  M.  Bliss,  Judge. 

Action  by  Bertba  S.  Reltze  and  another 
against  Harry  W.  Humphreys.  Judgment 
for  defendant,  and  plaintiffs  appeal.  Re- 
versed and  remanded. 

See,  also,  125  Pac.  522. 

F.  T,  Johnson  and  S.  W.  Johnson,  both  of 
Denver,  for  appellants.  Mward  L.  Shannon, 
of  Denver,  for  appellee. 

MUSSER,  J.  The  only  evidence  given  at 
the  trial  in  the  court  below  was  that  on  be- 
half of  the  plaintiffs,  who  are  appellants 
here.  From  this  it  appears  that  Mrs.  Reltze 
was  the  owner  of  certain  real  property  In 
Denver,  which  she,  with  her  husband,  the 
other  appellant,  had  occupied  as  a  home 
from  the  time  she  acquired  it  to  the  time  of 
the  rendition  of  the  judgment  in  the  district 
court.  There  were  three  mortgages  upon  the 
premises.  The  third  one  had  been  foreclosed, 
the  six  months  allowed  by  statute  for  re- 
demption by  the  owner  had  expired,  and  it 
was  upon  the  last  day,  or  the  day  before  the 
last,  for  the  redemption  by  creditors,  when 
the  transaction,  out  of  which  this  action 
arose,  had  its  inception.  On  that  day,  Mr. 
Reitze  who  had  full  authority  from  his  wife, 
called  upon  Mr.  Humphreys  and  informed 
him  that  they  would  lose  their  home,  unless 
they  obtained  assistance,  and  requested  a 
loan  of  |12,500  which  Mr.  Reitze  thought 
would  be  sufficient  to  satisfy  the  holder  of 
the  certificate  of  the  foreclosure  sale,  who 
was  willing  to  surrender  It,  If  paid,  and  to 
pay  the  second  mortgage  and  all  Interest, 
taxes,  and  other  liens,  except  a  first  mort- 
gage of  $4,000,  which  the  holder  had  said  he 
would  extend  for  a  period  of  about  18 
months.  Mr.  Humphreys  agreed  to  loan  the 
money  for  90  days,  and  Mr.  Reitze  agreed 
to  pay  $100  for  the  use  of  it  for  that  period, 
and  that  this  interest  should  be  deducted 
from  the  $2,600,  leaving  $2,400  tor  Mr.  Reitze. 
The  loan  was  to  be  secured  by  the  home. 
Mr.  Humphreys  drew  his  check  for  $2,400 
and  informed  Mr.  Reitze  that  they  wpuld  go 
over  to  the  ofilce  of  Mr.  Humphreys'  attor- 
ney, who  would  attend  to  the  matter.  There 
Mr.  Reltze  Informed  the  attorney  of  the 
agreement  which  had  been  made  for  the  loan 


of  $2,500,  and  that  out  of  this  every  lien  and 
incumbrance  was  to  be  paid,  except  the  first 
mortgage.  Mr.  Humphreys  assented  to  this, 
banded  the  check  for  $2,400  to  his  attorney, 
and  told  the  latter  to  attend  to  the  matter 
for  him.  On  the  same  day,  or  the  next  day, 
Mr.  Reitze  called  upon  the  holder  of  the  first 
mortgage,  and  the  latter  refused  to  extend 
It,  unless  $1,000  was  paid  on  the  principal. 
Mr.  Reitze  informed  Mr.  Humphreys  of  this, 
and  the  latter  agreed  to  loan  $1,000  more  on 
the  same  conditions,  for  the  use  of  which  Mr. 
Reitze  agreed  to  pay  $25  in  addition  to  the 
$100  that  had  been  agreed  upon  before.  Mr. 
Humphreys  declared  he  did  not  want  to  buy 
the  property.  Again  they  went  to  the  at- 
torney, who  was  Informed  of  the  increase  in 
the  loan,  and  was  told  to  attend  to  it  for 
Mr.  Humphreys,  and  the  latter  insisted  that 
the  attorney  should  be  paid  by  Mr.  Reltze. 

Here  was  a  plain  and  simple  contract 
made  for  the  loan  of  $3,400  for  90  days,  for 
the  use  of  which  the  borrower  agreed  to  pay 
$125  and  to  secure  the  same  by  the  premises, 
subject  to  a  mortgage  of  $3,000,  and  the 
attorney  was  to  attend  to  the  matter  for  the 
lender.  With  this  money  the  certificate  of 
sale  was  obtained,  the  second  mortgage  palil 
off,  the  interest  due  on  the  first  mortgage 
and  $1,000  of  the  principal  thereof  and  taxes 
on  the  premises  were  paid,  together  with 
small  expenses  incurred  in  recording  papers, 
and  $25  to  the  attorney,  all  of  which  amount- 
ed to  $3,400.  In  paying  out  this  money,  ex- 
cept a  small  amount  for  taxes,  Mr.  Reltze 
and  the  attorney  called  upon  the  parties  to-, 
gether,  and  the  attorney  would  pay  the  nec- 
essary amounts.  There  can  be  no  dispute 
about  all  this;  for  the  evidence  is  one  way 
and  uncontradicted,  and  no  other  construc- 
tion can  be  given  it  The  money  thus  loaned 
became  the  money  of  the  borrowers,  who 
were  to  repay  it  within  90  days,  together 
with  $125  Interest  After  Mr.  Humphreys 
had  taken  Mr.  Reitze  to  the  attorney,  Mr. 
Reitze  informed  the  attorney  of  the  condi- 
tion of  the  property.  He  also  informed  him 
that  there  was  a  judgment  against  himself 
and  Mrs.  Reitze,  which  would  be  a  lien  on 
any  property  in  Mrs.  Reitze's  name,  but 
which  they  expected  soon  to  pay  off.  Under 
the  advice  and  Insistence  of  Mr.  Humphreys' 
attorney,  for  the  protection  of  his  client,  the 
papers  were  disposed  of  and  executed  In  this 
wise:  The  certificate  of  sale  was  assigned  to 
Mr.  Humphreys,  and  a  sheriff's  deed  taken 
thereon  to  him.  The  note,  secured  by  the 
second  mortgage,  was  assigned  to  Mr.  Hum- 
phreys and  later  canceled,  and  the  mortgage 
released.  Mrs.  Reltze  executed  a  quitclaim 
deed  to  Mr.  Humphreys,  and  a  lease  and  op- 
tion was  executed  by  the  Reitzes  and  Hum- 
phreys for  the  term  of  three  months  for  a 
rental  of  $125,  and  they  were  given  the  op- 
tion to  purchase  the  property,  within  the 
term  of  the  lease,  for  $3,525,  and  any  of  the 
rent  paid  was  to  apply  on  the  purchase  price. 
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[1]  It  must  be  borne  In  mind  that  at  the 
time  Humphreys  and  Belize  arranged  for  the 
loan  they  did  not  agree  apon  the  secarity 
more  than  In  a  general  way — ^that  It  was  to 
be  upon  the  home,  subject  to  the  first  mort- 
gage— and  the  details  were  to  be  worked  out 
by  Mr.  Humphreys'  attorney.  The  attorney 
explained  and  insisted  to  Reitze  that  the 
manner  adopted  was  the  best  way,  under  all 
the  circumstances,  to  arrange  the  matter,  so 
that  Mr.  Humphreys  would  be  protected,  and 
the  Reltzes  desired  to  protect  him.  No  re- 
flections are  to  be  cast  upon  Mr.  Humphreys 
or  his  attorney  In  this  matter,  or  any  ulterior 
motive  ascribed  to  them.  The  attorney,  no 
doubt,  intended  to  adopt  a  method  to  secure 
his  client  which  to  him  honestly  appeared  to 
be  the  best  for  all  concerned,  under  the  cir- 
cumstances. There  seems  to  have  been  an 
honest  misconception  of  the  nature  of  the 
transaction  as  detailed  above.  The  defend- 
ant was  content  to  rest  his  case  upon  the  un- 
disputed evidence  offered  on  b^alf  of  plain- 
tiff, and  the  only  question  Is:  What  is  the 
legal  ^ect  of  wliat  was  done,  taking  in  view 
the  whole  transaction  from  beginning  to  end? 

The  lower  court  held  that  when  the  trans- 
action was  completed  Mr.  Humphreys  was 
the  owner  of  the  property,  and  that  the  only 
Interest  that  the  plaintiffs  had  In  It  was  a 
lease  for  three  months  and  the  option  to 
purchase  It  during  that  time  for  $3,525.  The 
court  adjudged  that  Mr.  Humphreys  was 
the  owner  and  entitled  to  the  possession  of 
the  premises,  and  ordered  the  Reltzes  to 
.surrender  possession.  The  plaintiffs  are  now 
here  insisting  that  the  lower  court  was  wrong 
In  Its  conclusion,  and  that  the  only  interest 
that  Mr.  Humphreys  had  In  the  property  was 
as  security  for  the  loan  made  by  him.  Some 
time  after  the  expiration  of  the  three  montlis, 
the  Reltzes,  not  having  paid  the  loan,  Mr. 
Hamphreys  began  an  action  of  unlawful  de- 
tainer In  a  Justice  court  to  oust  the  plaintiffs 
from  possession  of  the  premises,  claiming  to 
be  the  owner  of  the  property  and  entitled  to 
Its  possession.  On  the  trial  of  that  case,  the 
Justice  refused  to  hear  and  determine  the 
matter  of  the  loan  and  security  hereinbefore 
stated,  and  which  was  alleged  in  the  answer 
in  the  Justice  court,  and  the  Justice  rendered 
Judgment  against  the  Reltzes  for  rent  and 
possession  of  the  premises,  from  which  Judg- 
ment the  Reltzes  appealed  to  the  county 
court,  and  that  appeal  was  pending  at  the 
time  of  the  commencement  of  the  action  in 
the  district  court. 

[2]  Voluminous  briefs  have  been  submit- 
ted by  both  parties  to  this  action.  In  which  a 
mass  of  authorities  are  cited  and  quoted. 
The  case,  however,  is  a  very  simple  one,  the 
evidence  clear  and  undisputed,  and  the  ap- 
plication of  the  first  general  principles  of 
equity  relating  to  such  matters  Is  all  that  is 
needed.  All  that  was  done  from  the  time 
tliat  Mr.  Reltze  approached  Mr.  Humphreys 
for  the  loan,  to  be  secured  by  the  home, 
down  to  the  execution  and  delivery  of  the 


papers,  constituted  but  one  transaction.  Tbat 
a  loan  was  agreed  upon  at  the  very  first,  to- 
gether with  the  time  it  was  to  run,  the  in- 
terest to  be  paid,  and  by  what  it  was  to 
be  secured,  is  undisputed  and  beyond  tlie 
shadow  of  a  doubt  on  this  record.  This  ini- 
tial step  stamped  the  transaction  with  the 
character  of  a  debt  and  security,  and  this 
character  remained  with  It  until  the  final 
completion  of  the  transaction,  no  matter 
what  the  form  in  which  it  may  have  been 
made  to  appear  at  the  close.  Equity  has  to 
do  with  the  substance  and  reality  of  a  trans- 
action— not  the  form  and  appearance  which 
it  may  be  made  to  assume.  The  case  of 
Blackstock  v.  Robertson,  42  Colo.  472,  94  Pac. 
336,  conclusively  shows  that  It  is  the  real 
Intention  of  the  parties  and  the  true  natare 
of  the  transaction  tliat  concern  equity;  and 
if  the  true  nature  is  that  of  security  tbe 
transaction  will  be  given  that  effect,  no  mat- 
ter how  many  papers  may  have  been  execut- 
ed that  cover  up  the  real  purpose  and  give 
to  the  transaction  an  appearance  other  than 
the  true  one.  As  our  Court  of  Appeals  has 
said,  quoting  from  Story,  "If  a  transaction 
resolve  Itself  into  a  security,  whatever  may 
be  Its  form  and  whatever  name  the  parties 
may  choose  to  give  it,  it  is  in  effect  a  mort- 
gage." Borcherdt  v.  Pavor,  16  Colo.  App. 
406,  66  Pac.  251. 

In  Wilson  V.  McWllUams,  16  S.  D.  96,  91  N. 
W.  453,  the  lender,  at  about  the  expiration 
of  the  time  for  redemption  from  a  foreclo- 
sure sale,  paid  the  amount  necessary  to  re- 
deem the  property  and  some  back  taxes.  He 
took  the  sherifTs  certificate  of  sale  and  la- 
ter a  deed  to  himself.  He  agreed  orally  to 
sell  tbe  property  to  the  plaintiff  at  any  time 
within  one  year  for  the  amount  advanced 
on  the  property  and  interest.  A  written 
lease  was  also  executed  to  the  plaintiff. 
There  the  initial  fact  necessary  to  make 
the  transaction  one  of  security — that  Is, 
whether  the  money  necessary  to  redeem  was 
advanced  as  a  loan — ^was  disputed.  The 
plaintiff  claimed  that  it  was  so  advanced, 
while  the  defendant  claimed  that  he  took  a 
deed  to  the  property  for  the  purpose  of  ac- 
quiring title  thereto.  After  a  review  of 
the  conflicting  evidence,  the  court  found  that 
the  money  was  advanced  as  a  loan;  that 
thereby  the  relation  of  debtor  and  creditor 
was  created  between  the  parties;  and  tliat 
therefore  the  true  nature  of  the  transac- 
tion was  one  of  security,  and  the  defendant 
was  held  to  be  a  mortgagee,  and  not  the 
owner  of  the  premises. 

[3]  The  authorities  generally  hold  that  tn 
such  transactions,  when  the  papers  are  si- 
lent as  to  the  existence  of  a  debt  to  be  se- 
cured, and  on  their  face  purport  otherwise, 
parol  evidence  may  be  resorted  to  to  show 
the  Intent  of  the  parties  and  the  true  na- 
ture of  the  transaction;  and  if  It  appears 
that  there  was  a  loan  and  a  debt  resulting 
therefrom  a  transaction,  like  the  one  in  this 
case,  Is  declared  to  be  a  mortgage  to  secure 
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that  debt  Gasaert  t.  Bogk,  7  Mont  585,  19 
Pac.  281,  1  L.  R.  A.  240;  Heron  v.  WeBton, 
44  Colo.  379,  100  Pac.  1130. 

The  defendant  says  that  the  Reitzes  bad 
no  Interest  In  the  property ;  that  their  time 
for  redemption  bad  expired,  and  they  had 
nothing  to  mortgage.  He  took  troiA  them  a 
quitclaim  deed,  and  he  muat  bave  thonght 
that  they  had  some  Interest  which  they  could 
convey  by  it  It  is  nndisputed  on  this  record 
that  at  the  time  the  negotiations  began  wfth 
Mr.  Humphreys  they  had  an  arrangement 
with  the  holder  of  the  certificate  of  sale, 
whereby  the  holder  would  assign  it  to  them 
for  the  amount  it  would  take  to  redeem.  In 
any  event,  it  was  tbe  money  of  the  Reitzes, 
borrowed  from  Humphreys,  that  obtained 
whatever  right  he  had  in  the  property.  With 
this  money  the  second  and  third  mortgages 
were  disposed  of,  the  principal  of  tbe  first 
mortgage  reduced,  and  the  taxes  paid,  all  of 
which  were  valid  liens  on  the  property;  and 
it  was  the  interest  in  the  property  covered  by 
these  liens  which  was  to  secure  Mr.  Humph- 
reys for  the  money.  What  was  done,  as  be- 
tween the  Reitzes  and  Mr.  Humphreys,  was 
In  legal  effect  the  same  as  though  the  certif- 
icate bad  been  assigned  to  Mrs.  Reitze,  and 
she  had  taken  the  sheriff's  deed  and  then 
conveyed  the  property  to  Mr.  Humphreys  for 
the  purpose  of  security.  When  a  grantee  ob- 
tains title  to  property  with  money  loaned  to 
parties  related  to  the  property,  as  the  Reitz- 
es were  in  this  case,  there  can  be  no  doubt 
that  the  transaction  is  a  mortgage.  Rogers 
V.  Davis,  91  Iowa,  730,  59  N.  W.  265 ;  Hall  v. 
O'Connell,  B2  Or.  164,  95  Pac.  718,  96  Pac. 
1070;  Jones,  Mort  (4th  Ed.)  K  831,  332;  27 
Cyc.  679. 

When  the  prime  fact  that  a  loan  was  made 
and  a  debt  thereby  created  is  In  dispute,  and 
the  evidence  relating  thereto  is  confiicting, 
then  many  attendant  facts  and  circumstanc- 
es are  noticed  and  given  weight  as  evidence 
for  and  against  the  prime  fact.  Such  are  to 
be  found  In  the  authorities  cited  by  tbe  de- 
fendant Here,  however,  the  prime  fact  is 
clear  and  undisputed,  and  no  recourse  need 
be  had  to  the  attendant  facts,  as  in  cases 
of  dispnte. 

[4]  The  defendant  contends  that  the  plain- 
tiffs should  have  alleged  an  offer  or  tender 
of  tbe  amount  admitted  to  be  due  and  se- 
cured by  the  alleged  mortgage.  There  is 
some  conflict  in  the  authorities  as  to  whether 
this  must  be  done  in  a  suit  to  redeem.  Here, 
however,  the  complaint  alleged  and  the  an- 
swer admitted  that  the  defendant  was  claim- 
ing the  ownership  and  right  to  possession  of 
the  property,  and  was  prosecuting  an  action 
In  another  court  to  oust  plaintiffs  from  pos- 
session, in  which  action  these  plaintiffs  were 
debarred  from  having  heard  and  determined 
matters  which,  if  proven,  entitled  them  to 
possession.  The  action  in  the  district  conrt 
was  commenced  to  have  the  true  relation  of 
the  plaintiffs  established  and  their  possession 
of  the  property,  to  which  they  were  entitled 


under  the  allegations  of  their  complaint, 
protected.  Under  the  allegations  of  the  com- 
plaint and  the  case  made  by  them,  they  were 
entitled  to  the  possession  of  the  premises, 
without  paying  or  offering  to  pay  the  in- 
debtedness, and  could  not  be  ousted  from 
tbe  possession  until  the  mortgage  had  been 
foreclosed  and  a  deed  Issued  on  the  fore- 
closure sale.  Oertainly  it  was  not  necessary 
for  them  to  offer  to  pay  an  indebtedness  to 
protect  a  possession  to  which  they  were 
thus  entitled  without  payment  or  offer  to 
pay.  It  has  been  held  that  the  rule  applica- 
ble under  some  authorities  in  actions  to  re- 
deem, that  requires  the  plaintiff  to  tender 
the  amount  due,  or  allege  his  ability  and 
readiness  to  pay  it,  does  not  apply  to  a  case 
which  has  for  its  object  only  the  construction 
of  a  contract  and  the  relation  of  the  partres. 
Brown  V.  Follette,  155  Ind.  316,  58  N,  B.  197 ; 
Tucker  v.  WItberbee,  130  Ky.  269,  113  S.  W. 
123.  This  must  be  especially  true  In  a  case 
like  the  present,  where  the  right  of  the  plain- 
tiffs to  possession  does  not  depend  upon  the 
payment  of  the  debt  or  offer  to  pay. 

[6]  Plaintiffs  raise  a  question  about  tbe 
right  of  the  court  to  award  possession  to  the 
defendant  As  has  been  seen,  the  action  was 
not  begun  for  the  purpose  of  redeeming  from 
the  alleged  mortgage,  but  to  have  the  true 
relation  of  the  parties  determined,  in  order 
to  protect  the  possession  of  the  plaintiffs, 
which,  it  was  alleged,  was  menaced  by  the 
defendant  The  plaintiffs  prayed  that  Mrs. 
Reitze  be  adjudged  the  owner  of  and  entitled 
to  the  possession  of  the  premises,  and  the 
defendant  be  adjudged  a  mortgagee,  and  that 
he  be  enjoined  from  demanding  or  taking 
possession  or  prosecuting  an  action  therefor. 
Under  the  allegations  of  the  complaint  it 
was  in  equity,  if  at  all,  that  the  relation  of 
tbe  parties  was  that  of  mortgagor  and  mort- 
gagee. The  plaintiffs  therefore  were  obliged 
to,  and  did,  invoke  the  aid  of  equity  to  pro- 
tect their  possession.  Having  done  so,  th^ 
would  not  be  beard  to  complain,  because  the 
conrt  awarded  the  possession  to  defendant 
when  the  issues  tendered  by  them,  one  of 
which  was  their  right  to  possession,  were  de- 
cided against  them,  provided,  of  course,  that 
they  were  properly  so  decided,  and  that  the 
proper  allegations  were  made  and  proofs 
submitted  that  would  entitle  the  defendant 
to  possession.  The  rights  of  the  defendant 
arose  out  of  the  transaction  detailed  In  the 
complaint  Before  the  court  could  ph>tect  or 
refuse  to  protect  the  possession  of  the  plain- 
tiffs, it  was  necessary  to  determine  the  right 
to  possession.  The  court  certainly  had  the 
right  to  retain  Jurisdiction  for  the  purpose 
of  affording  complete  relief  and  thus  end  the 
litigation,  under  tbe  maxtm  that  "Where  a 
conrt  of  equity  has  Jurisdiction  of  a  cause 
for  any  purpose,  it  will  retain  It  generally 
until  complete  Justice  Is  done."  Packard  v. 
King,  3  Colo.  211;  SchUling  t.  Romlnger,  4 
Colo.  100:    Danielson  t.  Oude,  11  Oolo.  87, 
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17  Pac.  283;  Coal  Co.  v.  Coal  Co.,  24  Colo, 
lie,  48  Pac.  1045. 

However,  the  court  erred  In  Ita  finding  of 
what  the  true  relation  of  the  parties  was, 
and  that  the  defendant  was  entitled  to  pos- 
session. For  that  reason  the  Judgment  was 
wrong;  and  It  Is  therefore  reversed,  and  the 
cause  remanded  for  new  trial. 

Reversed  and  remanded. 

BAILEY  and  GARRIGUES,  JJ.,  concur. 


(S3  Colo.  171) 

BEITZB  et  aL  v.  HUMPHREYS. 
(Supreme  Court  of  Colorado.     June  3,  1912.) 

1.  FoBciBLE  Entry  and  Detainer  (§  12*)— 
Answer— Defenses. 

Rev.  St  1908,  {  2612,  provides  tliat,  in 
an  action  for  unlawful  detainer,  defendant  Buall 
set  forth  in  his  answer  all  the  substantial 
facts  on  which  he  relies,  entitling  him  to  the 
poss'ession  of  the  property  described  in  plain- 
tiff's complaint.  Held,  that  defendant  in  such 
action  was  entitled  to  plead  and  prove  that  a 
deed  under  which  plaintiff  claimed  title  was  in 
fact  a  mortgage,  and,  not  having  been  fore- 
closed, defendant  mortgagor  was  entitled  to 
possession. 

[Ed.  Note.— For  other  cases,  see  Forcible 
Entry  and  Detainer,  Cent.  Dig.  §{  6T-63;  Dec. 
Dig.  i  12.*] 

2.  Landlord   and   Tenant  (8   62*)— IiAnd- 
i.ord'b  Title— Denial. 

The  rule  that  a  tenant  may  not  deny  his 
landlord's  title  does  not  apply  until  the  rela- 
tion of  landlord  and  tenant  nas  been  first  estab- 
lished, 80  that  defendant,  when  sued  in  unlaw- 
ful detainer,  may  allege  and  prove  that  he  nev- 
er was  a  tenant,  but  was  a  purchaser  or 
mortgagor  in  possession,  and  for  that  reason 
was  entitled  to  remain. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  §|  1^154,  156-158, 
168,  170;    Dec.  Dig.  §  62.*] 

3.  Forcible  Entry  and  Detainer  (S  13*) — 
Other  Action  Pending. 

Plaintiffs  sued  in  equity  to  have  a  deed 
under  which  defendant  claimed  title  declared 
a  mortgage,  and  to  protect  their  possession 
before  foreclosure.  In  his  answer  defendant 
affirmatively  pleaded  his  title  through  the  quit- 
claim and  sheriff's  deeds,  and  also  pleaded  ex- 
ecution of  a  lease  to  plaintiffs,  alleging  that 
such  instruments  were  what  they  purported  to 
be,  and  that  plaintiffs  went  into  possession  as 
his  tenants;  that  the  lease  had  expired;  that 
a  demand  had  been  made  for  possession;  and 
that  he  was  entitled  to  immediate  possession, 
for  which  he  prayed,  and  for  general  relief. 
Held,  that  the  court  thereby  acquired  jurisdic- 
tion of  the  entire  controversy,  and  should 
have  dismissed  or  abated  a  subsequent  action 
for  unlawful  detainer  brought  by  defendant 
therein  to  recover  the  same  property,  based 
on  the  same  title,  during  the  pendency  of  the 
equity  suit. 

[Ed.  Note. — For  other  cases,  see  Forcible 
Entry  and  Detainer,  Dec.  Dig.  $  13.*] 

Error  to  District  Court,  City  and  County 
of  Denver;    Harry  C.  Riddle,  Judge. 

Unlawful  detainer  by  Harry  W.  Humph- 
reys against  Albert  Reltze  and  another. 
Judgment  for  plaintiff,  and  defendants  bring 
error.     Reversed  and  remanded. 


F.  T.  Johnson  and  S.  W.  Johnson,  both  of 
Denver,  for  plaintiffs  In  error.  Edward  L. 
Shannon,  of  Denver,  for  defendant  in  error. 

MUSSER,  J.  This  writ  of  error  was  sued 
out  to  review  a  judgment  of  the  district 
court  in  an  action  of  unlawful  detainer, 
which  was  begun  b^ore  a  justice  of  the 
peace.  It  involves  the  same  property  and, 
in  fact,  ttie  same  transaction  and  parties  as 
case  No.  6,588  (126  Pac.  518),  which  has  Just 
been  determined.  For  convenience,  we  will 
refer  to  the  case  last  mentioned  as  the  equi- 
ty suit  and  the  other  as  unlawful  detainer. 
The  two  were  consolidated  for  hearing  and 
determination  in  this  court.  As  shown  by 
the  opinion  in  the  equity  suit,  there  was  an 
unlawful  detainer  action  between  the  same 
parties  for  possession  of  the  same  property 
pending  in  the  county  court  on  appeal  from 
a  justice  of  the  peace.  It  is  made  to  ap- 
pear in  this  case  that  that  first  unlawful 
detainer  action  ran  afoul  of  some  question 
of  jurisdiction  In  the  county  court  and  was 
dismissed.  The  present  unlawful  detainer 
action  was  commenced  in  a  justice  court, 
while  the  equity  action  was  pending  in  the 
district  court  On  the  incoming  of  the  de- 
fendant's answer,  the  Justice  certified  the 
action  to  the  district  court  We  need  not 
stop  to  inquire  whether  the  Justice  should 
have  so  certified  the  case;  for  the  district 
court  had  jurisdiction  In  unlawful  detainer, 
and  the  parties  appeared  and  made  motions, 
filed  pleadings,  and  tried  the  case  without 
objecting  to  Its  being  there. 

Mr.  Humphreys,  the  plaintiff,  alleged  in 
his  complaint  that  he  had  leased  the  prem- 
ises to  the  defendants,  the  Reltzes,  for  a 
certain  term;  that  the  term  had  ended; 
that  under  the  contract  of  lease  the  defend- 
ants had  agreed  to  surrender  the  premises 
at  the  end  of  the  term;  that  demand  In 
writing  had  been  made  upon  them;  that 
they  refused  to  surrender;  and  prayed  for 
possession  in  plaintiff.  To  this  complaint 
the  defendants  filed  an  answer,  first  denying 
the  allegations  of  the  complaint,  and  then 
further  answered  that  the  defendant  Bertha 
S.  Reltze  had  borrowed  money  from  the 
plaintiff;  that  the  property  had  been  deeded 
to  the  defendant  to  secure  the  loan;  that 
the  lease  had  been  executed  upon  the  false 
and  fraudulent  representations  of  the  plain- 
tiff that  all  parties  would  be  better  secured 
by  allowing  the  plaintiff  to  pretend  to  be 
the  owner  of  the  premises,  and  to  go  through 
the  form  of  executing  a  lease  thereon;  and 
that  the  plaintiff  had  no  right  in  the  prem- 
ises, except  as  mortgagee.  For  a  further 
answer  and  cross-complalut,  the  matters  of 
the  loan,  quitclaim,  and  sheriff's  deeds,  lease, 
and  option,  detailed  In  the  opinion  in  the 
equity  suit,  were  pleaded  by  the  defendants, 
and  they  alleged.  In  substance,  that  the  lease 
mentioned  by  the  plaintiff  In  his  complaint 
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was  a  part  of  the  transaction  whereby  the 
loan  was  secured;  that  the  plaintiff  had 
no  other  rights  in  the  premises  than  as 
mortgagee ;  that  the  mortgage  had  not  l>een 
foreclosed  ;  and  asked  that  the  complaint  be 
dismissed  and  that  the  defendant  Bertha 
Belize  be  adjudged  to  be  the  owner  of  the 
premises,  subject  to  the  mortgage  held  hj 
the  plaintiff.  To  this  answer  the  plaintiff 
replied,  In  substance,  that  In  the .  transac- 
tion detailed  in  the  defendants'  cross-com- 
plaint the  plaintiff  became  the  owner  of  the 
premises,  and  the  relation  of  landlord  and 
tenant  was  created  between  him  and  the  de- 
fendants. Before  the  trial  of  the  unlawful 
detainer  action  in  the  district  court,  the  equi- 
ty suit  was  tried,  in  which  a  judgment  was 
rendered  in  favor  of  Humphreys  and  against 
the  Reitzes,  finding  and  adjifdging  that 
Humphreys  was  the  owner  of  the  premises 
aud  entitled  to  the  possession  thereof,  and 
the  Reitzes  were  ordered  to  deliver  posses- 
sion within  10  days,  and  if  they  failed  to  do 
80  that  a  writ  should  issue  to  oust  them. 
From  this  Judgment,  an  appeal  was  taken. 

After  the  rendition  of  the  Judgment  in 
the  equity  suit,  while  the  appeal  was  pend- 
ing, the  plaintiff,  by  leave  of  court,  filed 
what  he  called  his  supplemental  answer  to 
defendants'  further  answer  and  cross-com- 
plaint, wherein  he  alleged  the  commencement 
of  the  equity  suit,  set  forth  the  pleadings 
and  the  judgment  rendered  therein,  alleged 
that  the  cause  of  action,  the  matters  adjudi- 
cated, and  the  parties  in  the  equity  suit  were 
the  same  as  involved  in  the  further  answer 
and  cross-complaint,  and  that  the  defendants 
were  thereby  estopped  from  making  their 
attempted  defense.  To  this  so-called  supple- 
mental answer  of  the  plaintiff,  the  defend- 
ants replied  and  alleged,  among  other  things, 
that  the  equity  suit  was  brought  before  the 
unlawful  detainer  action,  admitted  the  ren- 
dition of  the  judgment,  the  identity  of  cause 
of  action,  matters  adjudicated  and  parties 
in  the  equity  suit,  alleged  that  an  appeal  had 
been  prayed,  allowed,  and  perfected  from  the 
judgment  of  the  district  court,  where  the 
suit  was  pending,  and  prayed  that  the  unlaw- 
ful detainer  action  be  abated  until  the  final 
determination  of  the  equity  suit. 

[1]  The  plaintiff  contends  that  the  defend- 
ants could  not  plead  and  prove  in  sudi  an 
action  the  transaction  of  the  loan,  quitclaim, 
and  sheriff's  deeds,  lease,  and  option,  which, 
If  proven,  would  make  the  relation  of  the 
parties  mortgagor  and  mortgagee,  as  seen  in 
the  opinion  of  this  court  In  the  equity  suit. 
If  the  relation  was  mortgagor  and  mortgagee, 
the  defendants  were  entitled  to  the  posses- 
sion. Section  2612,  Rev.  Stat.  1908,  pro- 
vides that  a  defendant,  in  an  action  for  un< 
lawful  detainer,  in  his  answer,  "shall  set 
forth  all  the  substantial  facts  upon  which 
be  relies,  entitling  him  to  the  possession  of 
the  property  described  in  plaintiff's  com- 
plaint" His  possession  as  a  mortgagor  Is 
a  substantial  fact  ou  which  he  may  rely  for 


possession.  Of  course,  if  he  shall  plead  such 
a  fact,  he  may  prove  It  and  profit  thereby. 
Adcock  V.  Lieber,  117  Pac.  993. 

[2]  The  court  refused  to  permit  the  defend- 
ants to  introduce  evidence  tending  to  prove 
the  transaction  of  the  loan,  which  made  the 
relation  of  the  parties  mortgagor  and  mort- 
gagee, Instead  of  landlord  and  tenant,  as  al- 
leged in  plaintiff's  complaint.  This  evidence 
was  objected  to  on  two  grounds:  First,  be- 
cause, as  claimed,  the  relation  was  landlord 
and  tenant;  and,  second,  because  these  mat- 
ters had  been  litigated  and  determined  in 
the  equity  suit.  It  was  incumbent  upon  the 
plaintiff  to  establish  the  existence  of  the  re- 
lation of  landlord  and  tenant,  else  his  ac- 
tion would  fail.  It  needs  no  authorities  to 
show  that  a  defendant  may  disprove  such 
relation  by  proving  some  other  one  that 
would  entitle  him  to  possession.  It  is  not  a 
defendant,  as  such,  who  is  barred  from  de- 
nying a  plaintiff's  title;  but  It  is  a  tenant 
who  is  not  allowed  to  deny  the  landlord's 
title.  The  latter  relation  must  exist  to  apply 
the  rule.  The  plaintiff  may  allege  that  the 
defendant  is  a  tenant  and  introduce  evidence 
to  prove  it;  but  that  Is  not  conclusive  upon 
the  defendant  The  latter  may  go  forward 
and  prove  that  he  never  was  a  tenant,  but 
a  purchaser  or  mortgagor  In  possession,  for 
Instance,  and,  for  that  reason,  entitled  to 
remain.  This  is  so  plain  that  the  court  must 
have  ruled  out  the  offer  of  defendants,  on 
the  ground  that  the  matters  they  wanted  to 
prove  had  been  adjudicated  In  the  equity 
suit. 

We  need  not  determine  whether  these  mat- 
ters were  res  adjudicata  in  face  of  the  fact 
that  an  appeal  had  been  taken  from  the  judg- 
ment The  plaintiff  attempts  to  say  that  his 
rights  under  the  lease  and  his  right  to  pos- 
session were  not  adjudicated  in  the  equity 
suit  The  decree  specifically  names  the  lease, 
and  finds  that  It  was  what  it  purported  to 
be;  that  it  bad  expired,  and  the  Reitzes 
had  no  more~  rights  thereunder ;  and  ad- 
judged that  Humphreys  was  entitled  to  the 
immediate  possession  of  the  premises,  and 
ordered  the  Reitzes  to  vacate,  and  that  If 
they  did  not  do  so  in  10  days  an  appropriate 
writ  should  issue. 

[3]  It  was  thus  made  to  appear  by  the 
plaintiff's  own  plea  that  his  rights  under 
the  lease  had  been  adjudicated,  as  well  as 
the  rights  of  the  defendants.  He  filed  his 
answer  in  the  equity  suit  before  he  brought 
Ills  action  for  unlawful  detainer.  In  this 
answer,  not  content  with  mere  negation, 
he  affirmatively  pleaded  his  title  through  the 
quitclaim  and  sheritTs  deeds,  as  well  as  the 
execution  of  the  lease;  alleged  that  these 
instruments  were  what  fhey  purported  to  be; 
that  the  Reitzes  went  into  possession  under 
this  lease  as  Humphreys'  tenants;  that  the 
lease  had  expired;  that  written  demand  had 
been  made  for  the  possession ;  that  he  was 
entitled  to  Immediate  possession;  that  the 
tenants  held  over  wrongfully  and  contrary 
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to  the  terms  of  the  lease;  and  prayed  for 
the  possession  and  general  relief.  He  thus 
Invoked  the  Jurisdiction  of  the  court  to  com- 
pletely determine  the  litigation  in  the  equity 
suit  After  doing  this,'  he  sought  the  aid  of 
another  court  In  this  action  between  the 
same  parties  to  obtain  the  relief  that  he  had 
affirmatively  submitted  to  the  court  in  the 
equity  suit.  He  persisted  in  the  prosecution 
of  both  actions  in  the  district  court;  ai)d, 
after  obtaining  a  Judgment  in  one,  he  used 
that  judgment  to  obtain  the  same  relief  In 
the  other,  notwithstanding  the  Judgment  had 
been  appealed  from.  The  district  court  gave 
him,  in  this  case,  a  Judgment  that  he  had 
already  obtained  in  that  court  Both  cases 
came  to  this  court  for  review,  and  have  been 
heard  together.  This  court  has  reversed  the 
Judgment  in  the  equity  suit  and  remanded 
that  action.  If  this  court  were  now  to  af- 
firm the  Judgment  In  the  unlawful  detainer 
suit  on  account  of  the  former  adjudication 
of  the  equity  suit,  it  would  place  itself  in 
the  anomolons  and  unjustifiable  position  of 
rendering  two  judgments  between  the  same 
parties  on  the  same  state  of  facts,  one  of 
which  would  nullify  the  other ;  and  it  would 
do  this  by  virtue  of  a  Judgment  which  has 
been  adjudged  erroneous.  The  district  court 
should  have  dismissed  the  unlawful  detain- 
er action,  or  abated  it  until  the  final  deter- 
mination of  the  appeal,  as  asked  by  defend- 
ants, instead  of  rendering  a  Judgment  that 
was  the  same  as  the  judgment  appealed  from. 

While  the  distinctions  between  actions  at 
law  and  suits  in  equity  do  not  exist  in  this 
state,  yet  right  principles  are  always  applica- 
ble; and  under  all  the  circumstances  of  this 
case  this  is  a  time  for  the  application  of 
the  principle  announced  in  the  syllabus  of 
Quidnick  Co.  V.  ChafTee,  13  B.  I.  367,  as  fol- 
lows: "When  proceedings  at  law  and  to 
equity  are  pending  between  the  same  parties 
and  for  the  same  cause  of  action,  the  court, 
on  motion,  will  compel  an  election  of  reme- 
dies; and  when  the  equity  proceedings  have 
been  carried  to  hearing  and  decree  the  court, 
on  motion,  will  enjoin  the  prosecution  of  the 
suits  at  law,  and  will  order  the  discharge 
of  any  attachment  made  in  them." 
'  From  the  two  records  before  us,  it  appears 
that  every  issue  tendered  in .  both  can  be 
determined,  every  right  of  each  party  ad- 
Justed,  and  every  relief  to  which  either  party 
may  be  entitled  can  be  given,  to  the  equity 
suit  If  any  amendment  should  be  thought 
necessary  to  fully  accomplish  this,  it  may  be 
allowed.  So  that  the  further  prosecution  of 
the  unlawful  detatoer  action  would  be  vexa- 
tions and  serve  no  good  or  useful  purpose. 

The  Judgment  of  the  district  court  Is 
therefore  reversed,  and  the  cause  remanded, 
with  directions  that  the  action  be  dismissed. 

Beversed  and  remanded. 

•    BAILEY  and  GARBIGUES,  JJ.,  concur. 


(»  Colo.  333) 
NESBIT,  Sheriff  (WOBK,  Intervener),  v.  SI- 
GEL-CAMPION  LIVE  STOCK  CO. 
(Supreme  Court  of  Colorado.    July  1,  1912.) 

1.  CODBIB    (I    213*)— JuBisoicnoN— Amoukt 

IN   CONTBOVEBSy. 

The  Court  of  Appeals  act  (Laws  1911,  p. 
266),  providing  for  review  of  any  decision  of 
the  Court  of  Appeals  involving  the  construc- 
tion of  a  provision  of  the  federal  or  state  Con- 
stitution, or  relating  to  a  franchise  or  free- 
hold, or  "a  judgment  for  more  than  $5,000  ex- 
clusive of  costs,"  does  not  authorize  a  review 
by  the  Supreme  Court  of  a  decision  of  the 
Court  of  Appeals,  on  the  eround  that  the 
amount  in  controversy  exceeds  $5,000,  where 
the  judgment  complained  of  is  for  less  than 
$5,000,  while  the  pleadings  show  the  value  of 
the  property  involved  is  $14,000;  the  quoted 
words  meaning  an  actual  money  judgment  for 
more  than  the  sum  mentioned. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  {t  517-627;   Dec  Dig.  |  213.*] 

2.  STATUTM    (I  188*)— CONSTBUCTION. 

The  courtj  in  construing  a  statute,  must 
give  effect  to  it  according  to  the  ordinary  and 
usual  meaning  of  its  language. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {|  266,  267,  276;  Dec.  Dig.  f  188.*] 

En  Banc.    Error  to  Court  of  Appeals. 

Action  by  the  Slgel-Campion  Live  Stock 
Company  against  Alexander  Nesbit,  Sheriff, 
to  which  Bobert  M.  Work,  trustee  to  bank- 
ruptcy of  Abe  Becker,  alias  Tom  Johnson, 
intervened  by  petition.  There  was  a  Judg- 
ment of  the  Court  of  Appeals  (123  Pac.  110), 
afflrmtog  a  Judgment  for  plaintiff,  and  de- 
fendant and  totervener  bring  error.  Dis- 
missed. 

Stuart  &  Murray,  of  Denver,  for  plaintiff 
in  error  Nesbit.  Bobert  M.  Work,  of  Ft 
Morgan,  pro  se.  Gondy  &  Twitchell  and  J. 
H.  Burkhardt,  all  of  Denver,  for  defendant 
In  error. 

BAILET,  J.   The  matter  for  consideration 

is  a  motion  to  dismiss  a  writ  of  error  sued 
out  of  this  court  to  review  a  decision  of  the 
Court  of  Appeals,  affirming  a  Judgment  of 
the  district  court  of  the  dty  and  county  of 
Denver,  to  a  cause  whereto  the  Slgel-Cam- 
pion Live  Stock  Company  was  plaintiff,  and 
Alexander  Nesbit  as  sheriff,  was  defendant 
in  which  action  Bobert  M.  Work,  trustee  in 
bankruptcy,  toterveued.  The  district  court 
dismissed  the  toterventlon  petition  of  Work. 
At  the  trial  there  was  a  Jury  verdict,  upon 
which  Judgment  was  ordered,  allowtog  plato- 
tlff  to  retato  possession  of  the  property  to 
dispute,  and  awardtog  one  dollar,  as  dam- 
ages for  the  unlawful  taking  and  detention 
thereof,  with  costs.  The  suit  is  to  replevin, 
and  it  is  admitted  by  the  pleadings  that  the 
property  to  controversy  is  of  the  value  of 
$14,000. 

The  act  creating  the  Court  of  At^teala 
(Laws  1911,  p.  266)  has  been  upheld  by  this 
court  as  constitutional.  People  ex  rel.  v. 
Scott  et  al.,  120  Pac.  126.  AU  of  the  provi- 
sions are  to  be  therefore  treated  as  in  full 
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force,  and  given  effect  according  to  their 
plain  and  undoubted  meaning.  By  sections 
4  and  6  thereof  provision  is  made  for  the 
transfer  of  causes  pending  in  the  Supreme 
Conrt  on  appeal  or  error,  to  the  Court  of 
Aiqieals,  making  the  decision  of  the  Court  of 
Appeals  in  all  such  cases,  except  as  speci- 
fied in  section  6  of  the  act,  final  and  con- 
clQsive.  That  portion  of  section  6  which 
directly  relates  to  the  matter  under  consider- 
ation is  as  follows: 

"Section  6.  Provided,  howeveri  that  In 
causes  thus  transferred  from  the  Supreme 
Court  to  the  Court  of  Appeals,  whether 
pending  on  appeal  or  error,  wherein  the  de- 
cision necessarily  Involves  the  construction 
of  a  'provision  of  the  federal  or  state  Con- 
stitotlon,  or  relates  to  a  franchise  or  free- 
bold,  or  a  Judgment  for  more  than  |5,000, 
exclusive  of  costs,  such  decision  thereof  by 
the  Court  of  Appeals  shall  not  be  final. 
Such  cases  may  be  reheard  in  the  Supreme 
Court  by  writ  of  error  from  the  latter  court, 
nnder  rules  to  be  adopted  by  it" 

The  contention,  in  support  of  the  motion 
to  dismiss,  is  that  the  matter  sought  to  be 
reviewed  falls  within  none  of  the  exceptions 
foond  In  section  6,  since  the  decision  neither 
involves  a  construction  of  a  provision  of  the 
federal  or  state  Constitution,  nor  relates  to 
a  franchise  or  freehold,  nor  to  a  judgment 
for  more  than  $5,000,  exclusive  of  costs.  On 
the  other  hand  It  is  urged  that,  as  the  plead- 
ings show  the  value  of  the  property  involved 
to  be  $14,000,  the  Judgment  is  reviewable  by 
this  court. 

[1,  2]  The  provision  relating  to  reviews  by 
the  Supreme  Court  of  certain  Court  of  Ap- 
peals decisions  is  so  clear,  simple  and  direct 
that  it  needs  no  construction.  It  has,  and 
can  have,  but  one  meaning,  nor  can  that 
meaning  be  in  the  least  in  doubt.  In  plain 
and  unmistakable  language  it  provides  for  a 
review  of  any  decision  of  the  Court  of  Ap- 
peals which  necessarily  Involves  a  construc- 
tion of  either  a  provision  of  the  federal  or 
state  Constitution,  or  relates  to  a  franchise 
or  freehold,  or  to  a  Judgment  for  more  than 
$5,000,  exclusive  of  costs,  and  of  no  other. 
The  Judgment  last  referred  to  in  the  provi- 
sion under  consideration  is  one  which.  In 
terms,  is  measured  by  an  award  in  dollars, 
not  by  the  amount  Involved  in  the  suit  or 
the  value  of  the  property  In  controversy. 
The  provision  reads  precisely  so.  That  such 
Is  Its  meaning  is  not  debatable.  The  statute 
says  where  the  Judgment  is  "for  more  than 
$5,000,  exclusive  of  costs."  That  means  an 
actual  money  Judgment  for  more  than  the 
snm  mentioned;  no  other  meaning  can  be 
fairly  given  it  With  the  wisdom,  policy  or 
Justness  of  the  law  this  court  has  nothing  to 
do;  those  were  matters  for  the  Legislature 
to  consider  and  settle.  Nor  had  the  court 
power  or  authority  to  read  Into  the  statute 


something  which  plainly  Is  not  there.  If  the 
law  as  it  now  stands  proves  inexpedient,  re- 
lief must  be  sought  by  legislation.  Courts 
are  powerless  to  give  it  Their  province  and 
function  is  to  interpret  and  enforce  the  law 
as  found,  not  to  change  and  modify  old  laws, 
and  thus,  by  strained  and  unwarranted  con- 
struction, virtually  make  new  ones. 

By  section  1  of  the  legislative  act  of  1891 
(Laws  1891,  p.  118)  creating  the  original 
Court  of  Appeals,  it  was  provided: 

"Section  1.  No  writ  of  error  from,  or  ap- 
peal to,  the  Supreme  Court  shall  lie  to  re- 
view the  final  Judgment  of  any  Inferior 
court  unless  the  Judgment  or  In  replevin, 
the  value  found  exceeds  two  thousand  five 
hundred  dollars,  exclusive  of  costs.  Provid- 
ed, this  limitation  shall  not  apply  where  the 
matter  In  controversy  relates  to  a  franchise 
or  freehold,  nor  where  the  construction  of  a 
provision  of  the  Constitution  of  the  state  or 
of  the  United  States  is  necessary  to  the  de- 
termination of  a  case." 

It  is  to  be  observed  that  by  this  provision 
for  reviews  of  the  decisions  of  the  former 
Court  of  Appeals,  It  Is  expressly  provided 
that  where  In  replevin  the  value  found  ex- 
ceeded $2,500,  exclusive  of  costs,  a  review 
might  be  had.  The  fact  that  no  such  provi- 
sion is  found  in  the  present  statute  is  sig- 
nificant The  only  reasonable  conclusion  is 
that  the  provision  was  omitted  advisedly. 
Otherwise,  had  the  purpose  been  to  allow  a 
review  in  such  cases,  the  Legislature  would 
have  provided,  after  the  manner  of  the  old. 
statute,  that  where  in  replevin  the  value  of 
the  property  exceeded  a  certain  sum  the 
writ  of  error  should  lie.  Or  If  a  review  had 
been  intended,  where  the  amount  involved 
was  more  than  $5,000,  It  would  have  been 
so  declared.  But  nothing  of  the  sort  was 
done ;  the  statute  provides  for  a  review  only 
where-  there  Is  a  Judgment  for  more  than 
$5,000.  So  that  from  every  standpoint  the 
conclusion  must  be  that  no  review  of  a  deci- 
sion of  the  Court  of  Appeals  was  Intended, 
and  none  has  been  provided  for,  where  a 
consideration  of  a  provision  of  the  federal  or 
state  Constitution  is  not  necessarily  Involved, 
or  where  It  does  not  relate  to  a  franchise  or 
a  freehold,  except  of  a  money  Judgment  in 
excess  of  $5,000,  exclusive  of  costs. 

Since  the  question  involves  the  construc- 
tion of  a  particular  statute,  failure  to  cite 
authorities  in  point  occasions  no  surprisp. 
Indeed,  precedents  are  not  needed  to  support 
the  conclusion  reached.  The  duty  of  the 
court  Is  to  give  effect  .to  the  statute,  accord- 
ing to  the  ordinary  and  usual  meaning  of  Its 
language,  in  which  view  it  is  obvious  that 
the  motion  must  be  sustained,  and  the  writ 
dismissed.    Judgment  is  ordered  accordingly. 

CAMPBELL,  C.  J^  not  partldpatlnf. 
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XOST  ▼.  IBWIN. 


(Sopreme  Court  of  Colorado.    July  1,  1912.) 

1.  LiuiTATioN  or  Actions  <t  182*)— Plsad- 
ING — Manneb. 

The  objection  that  an  action  ii  barred  by 
the  statute  of  limitations  cannot  be  raised  by 
general  demurrer  or  general  denial,  but  must 
be  specially  pleaded,  either  by  answer  or  by 
special  demurrer. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  S|  676-6S2,  695,  705; 
Dec  Dig.  {  182.*] 

2.  Limitation  or  Actions  (|  182*)— Pleaji- 

INQ— WAIVBB. 

The  defense  of  limitations  is  waived  un- 
less pleaded. 

[Ed.  Note. — For  other  cases,  see'  Limitation 
of  Actions,  Cent.  Dig.  {g  67&-682,  695,  705; 
Dec.  Dig.  i  182.*] 

3.  LiiuTATiOH  or  Actions  ({  180*)— Pi.kad- 

ING. 

Though  not  authorized  by  the  section  of 
the  Code  stating  the  grounds  of  demurrer 
(Rev.  Code,  {  56),  the  statute  of  limitations 
may  be  interposed  by  special  demurrer  where 
the  t>ar  appears  on  the  face  of  the  complaint, 
or  may  be  uterposed  by  answer  if  the  defend- 
ant so  elect 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  iS  670-675;  Dec  Dig.  { 
180.*] 

4.  Limitation  or  Actions  (f  182*)— Waiver 
— Demusbeb. 

The  defendant  did  not  waive  bis  right  to 
plead  the  statute  of  limitations  by  filing  a  gen- 
eral demurrer,  or  by  securing  permission  to  file 
a  special,  demurrer. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions.  Cent.  Dig.  fi  676-682,  695,  705; 
Dec  Dig.  I  182.*] 

.  S.  Limitation  or  Actions  (|  180*)— Demub- 

BEB— DiSCBETION. 

The  matter  of  permitting  a  defendant  be- 
fore action  on  his  general  demurrer  to  file  a 
special  demurrer  setting  up  that  it  appeared  on 
the  face  of  the  complaint  that  the  action  was 
barred  by  limitations  was  within  the  sound 
discretion  of  the  trial  court. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  U  670-675;  Dec  Dig. 
i  180.*] 

Error  to  District  Court,  Wdd  County; 
Harry  P.  Gamble,  Judge. 

Action  by  I.  M.  Tost  against  Hughey  Ir- 
win. From  judgment  for  defendant,  plain- 
tiff brings  error.    A£Srmed. 

A.  J.  Bryant,  of  Denver,  for  plaintiff  In 
error. 

MUSSER,  J.  In  tbe  court  below  Tost 
brought  an  action  on  a  promissory  note. 
The  defendant,  Irwin,  filed  a  general  demur- 
rer to  the  complaint  Afterward,  and  be- 
fore the  disposition  of  the  general  demurrer, 
the  defendant,  on  application  supported  by 
affidavit,  was  permitted,  over  the  objections 
of  the  plaintiff,  to  withdraw  the  general 
demurrer  and  to  file  a  si)ecial  one,  setting 
up  that  it  appeared  on  the  face  of  the  com- 
plaint that  the  action  was  barred  by  the 
statute  of  limitations.  On  hearing  the  spe- 
cial demurrer  was  sustained.  Thereupon, 
on  motion  of  the  defendant,  the  action  was 


dismissed  and  judgment  rendered  for  costs 
in  favor  of  the  defendant  The  plaintiff  did 
not  ask  for  leave  to  amend  the  complaint. 
The  contention  of  the  plaintiff  is  tliat  by  fil- 
ing the  general  demurrer  the  defendant 
waived  his  right  to  plead  the  statute  of 
limitations  under  the  oft-expressed  rule 
that  such  plea  must  be  made  in  apt  time, 
and  he  contends  that,  because  tlie  plea  was 
thus  waived,  the  court  erred  in  permitting 
the  defendant  to  file  the  special  demurrer. 

[1]  The  objection  that  an  action  Is  barred 
by  the  statute  of  limitations  cannot  be  rais- 
ed by  general  demurrer,  nor  is  it  ayailable 
under  a  general  denial  It  must  be  special- 
ly pleaded  in  the  answer,  or  when  it  appears 
on  the  face  of  the  complaint  that  the  action 
is  barred  It  may  be  pleaded  by  special  de- 
murrer.   • 

[2]  If  it  is  not  pleaded  one  way  or  the 
other,  it  is  deemed  waived.  Hunt  T.  Hayt, 
10  Colo.  278,  15  Pac.  410;  Jennings  v.  Rlck- 
ard,  10  Colo.  395,  15  Pac.  677;  Brown  t. 
Bell,  46  Colo.  163,  103  Pac  380,  23  L.  R.  A. 
(N.  S.)  1096,  133  Am.  St  Rep.  64. 

[3]  Section  66,  Revised  Code,  provides  for 
seven  grounds  of  demurrer.  When  any  one  of 
them  appears  upon  the  face  of  the  complaint 
it  may  be  taken  advantage  of.  Section  60 
provides  that  "when  any  of  the  matters, 
enumerated  as  demurrable,  do  not  appear 
upon  tbe  face  of  the  complaint,  the  objection 
may  be  taken  by  answer."  The  sixth  ground 
of  demurrer — that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action — ^is  the  only  one  by  which  it  was 
ever  claimed  that  the  plea  of  the  statute  of 
limitations  may  be  made  available.  In  tbe 
cases  cited  above  this  court  has  said  that 
the  plea  of  the  statute  of  limitations  can- 
not be  taken  advantage  of  by  demurrer  on 
the  sixth  ground.  If  it  cannot  be  taken 
advantage  of  by  demurrer  on  any  of  the 
grounds  enumerated  In  tbe  Code,  It  must 
follow  that  the  apparent  bar  appearing  up- 
on the  face  of  the  complaint  is  not  matter 
enumerated  In  the  Code  as  demurrable. 
The  reason  why  the  api>earance  of  the  bar 
of  the  statute  in  the  complaint  is  not  demur- 
rable matter  is  because  the  defendant  must 
specifically  and  affirmatively  indicate  his 
intention  to  Invoke  the  statute  before  it  is 
at  all  appar«it  that  the  action  may  be  l>ar- 
red.  It  is  not  the  appearance  in  the  com- 
plaint, but  it  is  the  affirmative  claim  of  the 
defendant,  sustained  by  sufficient  proof,  that 
bars  the  action.  Under  such  drcumstancea, 
if  the  Code  alone  Is  to  be  followed,  the 
only  way  that  the  plea  of  the  statute  of 
limitations  can  be  made  is  by  answer.  This 
court,  very  soon  after  the  adoption  of  the 
Code,  In  common  with  some  other  Code 
states,  announced  the  rule  that  the  statute  of 
limitations  may  be  pleaded  by  special  de- 
murrer when  the  bar  appears  on  the  face 
of  the  complaint    The  rule  thus  announced 
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baa  been  consistently  followed,  and  la  a  set- 
tled rule  of  practice.  This  court  has  not  said 
that  the  plea  of  the  statute  must  be  Inter- 
posed by  special  demurrer  under  such  drcum- 
stanoes.  It  has  said  that  it  may  be  so  inter- 
posed. To  say  that  It  must  be  so  Interposed 
and  at  the  same  time  say  that  the  apparent 
bar  Is  not  matter  enumerated  In  the  Ck>de  as 
demurrable  would  be  to  repeal  In  part  that 
portion  of  the  Code  that  provides  that,  when 
any  of  the  matters  enumerated  as  demurra- 
ble do  not  appear  upon  the  face  of  the  com- 
plaint, the  objection  may  be  taken  by  an- 
swer. Notwithstanding  the  fact  that  this 
court  has  said  that  the  plea  may  be  made  by 
special  demurrer,  it  may  be  made  by  an- 
swer if  the  defendant  elects  to  make  it  so, 
for  the  Code  gives  him  that  right.  So  that, 
when  it  appears  upon  the  face  of  the  com- 
plaint that  the  action  Is  barred,  the  defend- 
ant may  plead  the  statute  In  one  of  two 
ways — by  special  demurrer  or  answer.  He 
may  demur  to  the  complaint  on  any  of  the 
grounds  enumerated  In  the  Code,  and,  when 
that  demurrer  is  disposed  of,  be  may  set 
up  bis  plea  of  the  statute  of  limitations  in 
the  answer,  if  he  elects  to  so  plead.  For 
instance,  If  the  plaintiff  relies  upon  a  new 
promise  to  avoid  the  bar  of  the  statute,  and 
does  not  plead  the  new  promise  in  his  com- 
plaint, if  a  special  demurrer  is  Interposed 
and  sustained,'  the  plaintiff  may  amend  his 
complaint  by  alleging  a  new  promise.  If, 
however,  the  plea  of  the  statute  is  made  by 
way  of  answer,  the  plaintiff  may  avail  him- 
self of  the  new  promise  by  way  of  replica- 
tion. Formerly  the  action  was  brought  upon 
the  original  cause  of  action.  Defendant  an- 
swered the  statute,  and  plaintiff  replied  the 
new  promise.  Notwithstanding  the  rule  that 
the  plea  of  the  statute  may  be  taken  advan- 
tage of  by  special  demurrer  when  the  face  of 
the  complaint  will  permit,  the  old  way  of 
pleading  has  not  been  done  away  with  If 
the  defendant  wants  to  so  plead,  for  the 
Code  gives  him  the  right  to  answer  the  stat- 
ute. These  views  are  sustained  by  the  rea- 
soning of  this  court  In  Buckingham  v.  Orr, 
6  Colo.  587,  which  was  an  action  on  prom- 
issory notes.  While  it  appeared  from  the 
complaint  that  the  old  contract  on  the  notes 
was  barred,  the  plaintiff  alleged  payments 
made  within  six  years  from  which  a  new 
promise  was  implied.  And  this  court  said, 
beginning  on  page  590:  "If,  therefore,  plain- 
tiff states  in  his  complaint  ultimate  facts 
from  which  the  law  Implies  a  new  promise, 
such  facta  are  not  surplusage.  They  are  the 
very  essence  of  the  action,  and  are  necessa- 
ry to  prevent  a  successful  attack  by  demur- 
rer. And  the  only  reason  why  a  failure  to 
state  them  would  not  render  the  complaint 
obnoxious  to  a  general  demurrer  Is  that  de- 
fendant must  specifically  and  affirmatively 


indicate  his  intention  to  Invoke  the  statute, 
whether  he  pleads  by  demurrer  or  by  an- 
swer. If  the  answer  contains  proper  denials 
of  the  fact«^  averred  in  the  complaint  as 
the  foundation  of  the  new  promise,  the  is- 
sue is  made.  The  additional  plea  of  the  bar 
Is  only  important  as  showing  defendant's  In- 
tention to  claim  the  benefit  of  the  statute. 
It  cannot  be  that  In  such  case  plaintiff  must, 
in  bis  replication,  deny  the  plea  and  reply 
the  new  promise.  He  does  not  care  to  deny 
the  bar  of  his  action  upon  the  old  contract, 
for  he  relies  upon  the  new  one ;  and  the  new 
promise  in  his  replication  would  be  but 
a  repetition  of  what  he  has  already  pleaded 
in  his  complaint  If  plaintiff  fails  to  state 
in  the  first  instance  facts  from  which  the 
new  promise  may  be  inferred,  and  the  bar  of 
the  statute  is  pleaded  by  answer  instead  of 
demurrer,  be  must  of  course  reply  the  new 
promise.  If  he  does  not,  a  motion  Is  In  or- 
der for  Judgment  upon  the  pleadings."  It 
must  follow  from  this  that,  inasmuch  as  the 
plaintiff  may  plead  the  statute,  either  by 
special  demurrer  or  by  answer,  the  plea  is  in 
apt  time  If  made  in  the  answer. 

[4]  So  that  the  defendant  did  not  waive 
his  right  to  plead  the  statute  by  filing  a  gen- 
eral demurrer  and  it  was  not  waived  when 
the  court  permitted  him  to  file  a  special  de- 
murrer. 

[6]  It  was  within  the  discretion  of  the 
trial  judge  to  grant  him  leave  to  file  the 
special  demnrrer  and  under  the  circumstanc- 
es the  Judge  did  not  abuse  his  discretion. 

If  the  defendant  had  filed  an  answer  with- 
out pleading  the  statute  and  afterwards  the 
judge  had  permitted  an  amendment  for  the 
purpose  of  letting  In  the  plea,  authorities' 
cited  by  the  plaintiff  would  have  then  been 
for  consideration,  but  not  under  the  circum- 
stances. The  case  of  Spaur  v.  McBee,  19 
Or.  76,  23  Pac.  818,  has  no  bearing.  One  of 
the  grounds  of  demurrer  in  Oregon  was  that 
the  action  was  not  commenced  within  the 
time  limited  by  the  Code.  The  Code  also 
provided  that,  if  no  objection  be  taken  of 
the  matters  enumerated  as  demurrable,  they 
should  be  deemed  waived,  except  the  general 
demurrer  and  objection  for  want  of  Juris- 
diction. Under  such  a  Code,  of  course,  the 
plea  of  the  statute  of  limitations  ^ust  be 
taken  by  demurrer  if  appearing  upon  the 
face  of  the  complaint.  Our  Code  has  no 
such  ground  of  demurrer.  The  Washington 
case  cited  indicates  that  its  Code  has  a  pro- 
vision similar  to  that  of  the  Oregon  Code. 
From  what  has  been  said,  no  error  Is  ap- 
parent in  the  record  before  us,  and  the 
judgment  Is  therefore  aflJrmed. 

Judgment  affirmed. 

WHITE  and  BAILET,  J  J.,  concur. 
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(E2  Colo.  W9) 

BOARD  OP  COM'RS  OP  BENT  COUNTY  et 
al  T.  ATCHISON,  T.  &  S.  F.  RY.  CO. 

(Supreme  Court  of  Colorado.     Bfay  6,  1912. 
Rehearing  Denied  July  1,  1912.) 

1.  Counties    (|  196»)— Taxes— Restkainino 
coixectior. 

In  Tiow  of  public  interest,  judicial  an- 
nouncement, and  Rev.  St.  1908,  S  5750,  proyid- 
ing  that  in  all  cases  when  a  person  shall  pay 
any  tax  that  shall  be  found  to  be  erroneous  or 
illegal  the  board  of  count;  commissioners  shall 
refuud  the  same  without  abatement  or  dis- 
count, it  is  improper  to  enjoin  the  collection  of 
a  special  county  tax  levied  to  pay  for  repairs 
pn  a  bridge,  where  it  does  not  appear  that  the 
payment  of  the  tax  will  work  any  irreparable 
injury  on  the  petitioner. 

[Ed.  Note.— For  other  cases,   see  Counties, 
Cent  Dig.  g  308;   Dec.  Dig.  i  196. •] 

2.  Counties  (|  124*)— Contbacts— Validity. 

A  contract  entered  into  by  the  county 
commissioners  for  the  necessary  repair  of  a 
county  bridge  is  not  invalid,  where  at  that  time 
the  commissioners  bad  'funds  sufficient  to  pay 
for  the  bridge,  though  they  knew  that  the  fund 
was  insufficient  to  pay  the  contract  price  for 
the  necessary  repairs,  and  also  pay  for  the 
necessary  maintenance  of  other  roads  and 
bridges. 

[Ed.  Note.— For  other  cases,   see  Coontiea, 
Cent.  Dig.  t  186;  Dec  Dig.  {  124.*] 

3.  Highways   (S  99*)  —  Constbuction  ahd 
Maintenance— Duty  of  State. 

The  primary  duty  to  construct  and  main- 
tain a  public  highway  rests  upon  the  state, 
which  is  delegated  to  the  counties  and  intrust- 
ed to  the  various  boards  of  county  commission- 
ers. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §§  323-330;  Dec.  Dig.  |  99.»] 

4.  Counties    (i  190») —Taxes  — Repeal  of 
StatOte. 

Laws  1891,  p.  112,  f  4,  provides  that  the 
board  of  county  commissioners  of  each  county 
may  levy  taxes  not  exceeding  three  mills  on 
the  dollar  to  pay  outstanding  warrants  and 
for  floating  indebtedness;  and  Laws  1899,  p. 
329,  authorizes  the  levy  by  such  board  of  a  tax 
not  exceeding  16  mills  on  each  dollar  for  ordi- 
nary county  revenue,  including  the  support  of 
the  poor  and  to  raise  a  fund  to  meet  unfore- 
seen contingencies,  and  an  unlimited  rate  for 
the  erection,  maintaining,  repairing,  leasing,  or 
renting  of  county  buildings,  or  for  roads  and 
bridges,  bonds,  and  interest  thereon,  or  judg- 
ment bonds,  and  for  school  purposes,  while 
Rev.  St.  1908,  |  1183,  makes  provision  for  the 
levy  of  taxes  for  the  payment  of  judgments 
rendered  against  counties.  Beld  that,  as  these 
acts  are  in  pari  materia,  the  latter  cannot  be 
construed  as  repealing  the  provisions  of  the  act 
of  1891,  allowing  a  levy  for  the  payment  of 
outstanding  claims,  for,  if  it  were  repealed, 
such  claims  would  have  to  be  reduced  to  judg- 
ment before  they  might  be  paid,  and  so  a  levy 
made  to  pay  such  outstanding  claim  Is  not  in- 
valid. 

[Ed.  Note.— For  other  cases,   see  Counties, 
Cent  Dig.  §§  303,  304;   Dec.  Dig.  |  190.*] 

6.  Counties  (§  192*)— Taxes— Levy. 

A  levy  by  the  board  of  county  commission- 
ers of  taxes  to  pay  for  repairs  to  a  public 
bridge  is  not  invalid  because  merely  designated 
as  a  special  fund,  where,  in  accordance  with 
Rev.  St  1908,  g  1215,  the  resolution  of  the 
commissioners  stated  that  the  sum  raised  by 
the   special  fund  is  for   liquidation,   payment. 


and   redemption   of   onllquidated   and    unpaid 
amounts. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  IS  300-302;    Dec.  Dig.  §  192.*] 

Error  to  District  Court,  Bent  Counfy; 
Henry  Hunter,  Judge. 

Suit  by  the  Atchison,  Topeka  &  Santa  F6 
Railway  Company  against  the  Board  of 
County  Commissioners  of  Bent  County  and 
O.  P.  Smith,  as  Treasurer.  There  was  a 
judgment  tat  plalntUt,  and  defendants  bring 
error.    Reversed,  with  directions. 

Allen  M.  Lambrlght,  of  Las  Animas,  and 
Northcutt  4  McHendrle,  of  Trinidad,  for 
plaintiffs  in  error.  Henry  T.  Rogers  and 
George  A.  H.  Fraser,  both  of  Denver,  for  de- 
fendant in  error. 

WHITE,  J.  In  Angust,  1904,  unusual  and 
unprecedented  floods  washed  away  or  de- 
stroyed the  bridges  across  the  natural 
streams  In  Bent  county,  and  otherwise  mate- 
rially damaged  the  public  roads.  Thereafter, 
and  on  August  30,  1904,  the  board  of  county 
commissioners  entered  into  a  contract  in  the 
sum  of  $5,700  fOr  the  rebuilding  of  a  span 
of  a  bridge  so  destroyed  across  the  Arkan- 
sas river,  known  as  the  "Caddoa  Bridge." 
When  the  contract  was  entered  into,  there 
was  in  the  county  treasury,  belonging  to  the 
proper  fund,  a  earn  In  excess  of  the  contract 
price  of  the  repairs,  hut  It  was  known  to  the 
board  of  county  commissioners  that  nearly 
all  of  such  fund,  together  with  the  contin- 
gent fund,  would  be  consumed  by  the  ordi- 
nary exi>enses  of  maintaining  the  roads  and 
bridges  aside  from  the  repairs  In  question, 
and  if  the  Caddoa  bridge  was  repaired,  and 
the  ordinary  expenditures  for  roads  and 
bridges  made,  the  road  and  bridge  fnnd  for 
the  fiscal  year  would  not  equal  such  total 
expenditures  by  about  $3,900.  Subsequent 
to  the  making  of  the  contract,  but  prior  to 
the  completion  of  the  repairs,  the  commis- 
sioners caused  other  work  to  be  done  upon 
the  roads  and  bridges  of  the  county,  and 
drew  warrants  for  the  cost  thereof,  which 
were  paid,  so  that  upon  the  completion  of 
the  Caddoa  bridge  there  liad  been  paid  on 
the  contract  price  thereof  only  the  sum  of 
$1,800,  leaving  a  balance  of  $3,900  after  the 
road  and  bridge  fund  and  the  contingent 
fund  for  the  fiscal  year  were  exhausted. 
Such  was  the  condition  of  the  county's  af- 
fairs on  November  30,  1904,  at  the  time  of 
making  the  general  tax  levy  for  the  fiscal 
year  of  1905.  The  levy  then  made  included 
Inter  alia  8  mills  on  each  $1  valuation  "for 
ordinary  county  revenue  fnnd";  1.5  mills 
"for  county  poor" ;  1  mill  "for  county  con- 
tingent fund";  and  2.5  mills  "for  special 
fund."  The  sum  of  $3,900  which  would  arise 
from  the  2.5-mIll  levy  was  appropriated"  "for 
liquidation,  payment,  and  redemption  of  tm- 
llquidated  and  unpaid  amounts."  The  levy, 
under  the   designation   "special   fnnd,"   and 
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the  appropriation  thereof,  was  made,  set 
a«lde,  and  intended  for  the  payment  of  the 
balance  of  the  debt  incurred  by  the  repairs 
on  tbe  Caddoa  bridge.  Neither  the  separate 
nor  aggregate  levies  for  the  different  pur- 
poses for  which  levies  were  made  for  tbe 
fiscal  years  of  1904  and  1905  equaled  the 
rate  or  amount  that  might  have  been  levied 
nnder  the  limitation  Imposed  by  law  in  coun- 
ties of  the  eighth  class,  to  which  Bent  coun- 
ty belongs.  Thereafter,  at  the  beginning  of 
the  fiscal  year  of  1905,  warrants  were  drawn 
upon  the  "special  fund"  in  favor  of  the  con- 
tractors who  made  the  repairs  on  the  Cad- 
doa bridge,  and  were  paid  by  the  county. 
Subeequently  the  defendant  in  error,  which 
operates  a  railroad  through  Bent  county, 
paid  all  taxes  assessed  against  It  for  the  fis- 
cal year  of  1905,  except  solely  the  2.6  mills 
levied  as  a  "special  fund,"  and  prosecuted  a 
salt  in  the  district  court  to'  enjoin  procedure 
by  the  proper  officers  to  collect  tbe  same. 
The  InJunMion  was  granted,  and  the  defend- 
ants in  that  suit  bring  the  cause  here  for 
review  on  error. 

[1]  Public  interest,  judicial  announcement, 
and,  In  this  state,  statutory  enactment,  are 
opposed  to  injunctive  interference  in  the  col- 
lection of  the  public  revenues.  State  Rail- 
road Tax  Cases,  92  U.  S.  575,  61S,  014^  23 
li.  Ed.  663;  Dows  t.  City  of  Chicago,  11 
WalL  108,  20  L.  Ed.  66;  Hannewinkle  T. 
Georgetown,  16  WalL  647,  21  L.  Ed.  231; 
City  of  Highlands  v.  Johnson,  24  Colo.  371, 
81  Pac.  1004;  Woodward  v.  Ellsworth,  4 
Colo.  580;  Price  v.  Kramer,  4  Colo.  640; 
Ins.  Co.  of  No.  Amer.  v.  Bonner,  7  Colo.  App. 
97.  42  Paa  681;  section  6750,  B.  S.  The 
policy  of  noninterference  by  the  courts  with 
the  process  of  collecting  the  taxes  on  which 
the  state  depends  for  its  continued  exist- 
ence "is  founded  in  the  simple  philosophy  de- 
rived from  the  experience  of  ages,  that  the 
payment  of  taxes  has  to  be  enforced  by  sum- 
mary and  stringent  means  against  a  reluc- 
tant and  often  adverse  sentiment;  and  to 
do  this  successfully  other  instrumentalities 
and  other  modes  of  procedure  are  necessary 
than  those  which  belong  to  courts  of  jus- 
tice." State  Ballroad  Tax  Cases,  supra.  In 
Dows  ▼.  City  of  Chicago,  supra,  cited  and 
quoted  from  in  the  State  Railroad  Tax  Cas- 
es, supra,  after  commenting  upon  the  neces- 
sary reliance  of  tbe  state  governments  upon 
the  prompt  collection  of  the  taxes  for  their 
support  and  maintenance,  and  the  ill  conse- 
quences of  interference  with  their  proceed- 
ings In  that  matter,  it  ia  said:  "No  court  of 
equity  will,  therefore,  allow  Its  injunction  to 
issue  to  restrain  their  collection,  except 
where  it  may  be  necessary  to  protect  the 
rights  of  the  citizen  whose  property  is  taxed, 
and  he  has  no  adequate  remedy  by  the  or- 
dinary processes  of  the  law.  It  must  appear 
that  the  enforcement  of  the  tax  would  lead 
to  a  multiplicity  of  suits,  or  produce  irrep- 
arable injury,  or  where  the  property  Is  real 
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estate,  throw  a  cloud  upon  tbe  title  of  com- 
plainant, before  the  aid  of  a  court  of  equity 
can  be  Invoked." 

While,  perhaps,  no  absolute  limitation  has 
been  placed  upon  the  powers  of  courts  of 
equity  In  restraining  the  collection  of  illegal 
taxes,  it  is  settled  beyond  question  that,  "in 
addition  to  illegality,  hardship,  or  irregulari- 
ty, the  case  must  be  brought  within  some  of 
the  recognized  foundations  of  equitable  Ju- 
risdiction, and  that  mere  errors  or  excess  In 
valuation,  or  hardship,  or  injustice  of  the 
law,  or  any  grievance  which  can  be  remedied 
by  a  suit  at  law,  either  before  or  after  pay- 
ment of  taxes,  will  not  Justify  a  court  of 
equity  to  Interpose  by  injunction  to  stay 
collection  of  a  tax."  State  Railroad  Tax 
Cases,  supra.  So  recognizing  tbe  law,  and 
appreciating  the  necessity  of  prompt  pay- 
ment of  the  public  revenue  as  an  essential 
prerequisite  to  efficient  government,  tbe  Gen- 
eral Assembly  enacted  a  law  that  "  •  •  • 
in  all  cases  where  any  person  shall  pay 
any  tax.  Interest  or  cost,  or  any  portion 
thereof,  that  shall  thereafter  be  found  to  be 
erroneous  or  illegal,  whether  the  same  be 
owing  to  erroneous  assessment,  to  Improper 
or  Irregular  levying  of  the  tax,  or  clerical  or 
other  errors  or  irregularities,  the  board  of 
county  commissioners  shall  refund  the  same 
without  abatement  or  discount  to  the  tax- 
payer." Section  6760,  R.  S.  We  do  not  hold 
that  this  statute  affords  an  adequate  remedy 
to  the  taxpayer  in  all  cases  founded  upon  an 
erroneous  or  Illegal  tax.  We  readily  con- 
ceive that  a  case  might  arise  in  which  the 
complainant  would  not  have  an  adequate 
remedy  by  an  action  at  law  based  upon  the 
statute.  Facts  like  those  In  Cummings  v. 
NaUonal  Bank,  101  U.  S.  153,  25  L.  Ed.  903, 
would  bring  a  case  within  the  exception. 
The  case  at  bar,  however.  Is  not  within  the 
exceptions  recognized  by  the  authorities,  and 
tbe  trial  court  erred  in  taking  jurisdiction  of 
the  case.  Nevertheless,  as  the  parties  stipu- 
lated in  the  trial  of  the  cause  that  the  sole 
question  Involved  was  tbe  legality  of  the 
tax  in  question,  and,  if  the  tax  was  found  to 
be  illegal,  the  injunction  should  be  made 
permanent,  regardless  of  the  lack  or  exist- 
ence of  other  features  of  equitable  cogni- 
zance, we  shall  determine  the  matter  upon 
its  merits,  but  shall  not  consider  ourselves 
bound  to  80  proceed  in  other  causes  of  simi- 
lar Import  that  may  hereafter  be  brought 
before  us. 

[2, 3]  The  trial  court  held,  and  the  defend- 
ant in  error  maintains,  that  the  contract  for 
the  repairs  on  the  Caddoa  bridge  was  void, 
for  the  reason  that,  when  it  was  entered 
Into,  there  was  not  sufficient  money  in  the 
county  treasury  belonging  to  the  proper  fund 
out  of  which  payment  for  such  repairs  could 
be  made.  Tbe  holding  of  the  court  and  the 
assumption  of  counsel  in  that  respect  has 
no  support  in  the  record.  On  the  contrary, 
the  stipulation  of  the  parties  is  to  the  effect 
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that  the  contract  for  the  repairs  was  made 
on  the  30th  day  of  August,  1904;  that  on 
said  date  "there  was  in  the  proper  fund  suffi- 
cient money  to  pay  for  the  construction  of 
said  bridge";  that  the  fund  so  on  hand  was 
afterwards  consumed  In  the  necessary  re- 
pairs of  other  bridges  and  roads  before  war- 
rants could  be  Issued  for  the  contract  In 
question. 

As  far  as  the  legality  of  the  contract  Is 
concerned,  we  think  It  wholly  Immaterial  as 
to  what  caused  the  necessity  for  the  worit, 
or  what  Icnowledge  the  commissioners  had 
as  to  the  necessity  of  doing  other  work,  or 
the  necessary  expenditures  therefor.  The 
primary  duty  rests  upon  the  state  to  open, 
construct,  and  maintain  public  highways, 
and  such  duty.  In  part,  at  least,  has  been 
Imposed  by  such  sovereign  power  upon  the 
counties,  and  Intrusted  to  the  various  boards 
of  county  commissioners  therein.  The  coun- 
ty commissioners,  within  the  legitimate  lim- 
its of  their  power,  brought  into  existence  for 
the  fiscal  year  of  1904  a  specific  fund  for 
"roads  and  bridges"  in  Bent  county.  Such 
commissioners  had  exclusive  power  over  that 
fund,  and  it  could  be  expended  under  their 
direction  In  such  manner  as  seemed  to  them 
most  advantageous  to  the  interest  of  the 
county  for  the  opening,  construction,  mainte- 
nance, or  reimir  of  any  public  roads,  or 
bridges  therein.  If,  in  the  Judgment  of  the 
commissioners,  it  was  necessary  to  do  the 
repair  work  in  question,  the  cost  thereof 
could  properly  be  charged  against  the  road 
and  bridge  fund.  And,  If  there  was  a  suffi- 
cient credit  to  such  fund  at  the  time  of  en- 
tering Into  the  contract,  it  was  a  legal  con- 
tract, notwithstanding  the  particular  work 
was  not  contemplated  at  the  time  the  levy 
was  made,  and  it  was  Icnown  that  the  amount 
credited  to  such  fund  by  the  levy  would  be 
thereafter  otherwise  consumed,  if  the  ordi- 
nary work,  necessary  to  keep  the  roads  and 
bridges  In  repair,  was  performed.  Every 
element  and  thing  essential  to  the  making  of 
a  valid  contract  existed  and  was  present 
when  the  Caddoa  bridge  contract  was  made. 
The  necessary  money  was  In  the  fund.  No 
orders  or  obligations  had  depleted  It  below 
the  sum  covered  by  the  contract  in  question. 
Aloreover,  the  contract  covered  one  of  the 
very  purposes  for  which  the  fund  was  raised 
and  could  be  expended;  that  is,  for  roads 
and  bridges.  It  therefore  constituted  a  valid 
and  binding  obligation  of  the  county.  If  any 
contracts  for  road  and  bridge  work,  or 
claims  allowed  against  such  fund  were  Il- 
legal, they  were  contracts  made  and  claims 
allowed  subsequent  to  the  making  of  the 
contract  In  question.  Ilockaday  v.  Bd.  of 
Co.  Com.,  1  Colo.  App.  362,  29  Pac.  287. 

[4]  It  is  claimed,  by  defendant  in  error, 
that  the  board  of  county  commissioners  in 
making  the  levy  assumed  to  do  so  under  the 
authority  of  the  legislative  act  (Session 
Laws  1893,  c.  54,  pp.  100-102),  but  faUed  to 


comply  with  the  essential  requirements   of 
that  act;    and,  further,  that  the  act  only 
contemplated  the  creation  of  a  fund  for  the 
payment  of  debts  other  than  those  existing 
prior  to  its  enactment;   and,  moreover,  that 
such  act  had  been  repealed  by  that  of  1S99 
(Session  Laws,  c.  133,  pp.  329-331;  sections 
1185,  1186,  1187,  R.  S.),  and  that  so  much  of 
the  act  of  1891  (Session  Laws,  p.  Ill),  be- 
ing section  4  thereof,  that  would  seem   to 
Justify  the  levy,  was  likewise  repealed.     It 
may  be,  though  we  shall  not  now  determine, 
that  the  purpose  and  Intent  of  the  act  of 
1893   was  as  defendant  In  error  contends, 
though  it  is  certain  the  act  contains  expres- 
sions that  might  Include  Indebtedness  sub- 
sequently incurred.     However  that  may   be, 
we  think  the  levy  can  be  sustained,  without 
reference  to  the  existence,  nonexistence,   or 
purpose  of  that  act.    We  think  that  an  es- 
sential part  of  section  4  of  the  act  of  1891 
sufllcient  to  support  this  levy  was  in  no  wise 
affected  by  the  act  of  1899.    The  latter  act, 
as  it  applies  to  the  county  in  question,  au- 
thorizes the  levy  of  not  to  exceed  16  mills 
on  each  dollar  of  valuation  "for  ordinary 
county  revenue,  including  the  support  of  the 
poor  and  for  the  purpose  of  raising  a  fund 
to  meet  any  unforeseen  contingencies,"  and 
an  unlimited  rate  "for  the  erection,  main- 
taining, repairing,  leasing  or  renting  of  coun- 
ty buildings,  for  roads  and  bridges,   bonds 
and  interest  thereon,  or  Judgment  Imnds  and 
interest  thereon,  and  for  school  purposes." 
When    we    consider    the    several    purposes 
enumerated  In  the  statute  for  which  taxes 
shall  be  levied,  it  Is  apparent  that  no  pro- 
vision is  made  therein  for  the  raising  of  a 
fund  "for  the  purpose  of  paying  outstanding 
warrants    and    for    fioatlng    Indebtedness." 
However  desirable  It  may  be  that  the  af- 
fairs of  the  several  counties  be  conducted  on 
a  cash  basis  from  the  revenues  derived  each 
year  from  taxation,  it  is  a  matter  of  com- 
mon knowledge  that  to  do  so  Is  practically 
Impossible,  and  the  General  Assembly  has  fre- 
quently recognized  the  fact  and  made  provi- 
sion therefor.    By  section  1183,  R.  S.,  It  rec- 
ognized   the  probability  of  Judgments  being 
rendered  against  counties,  and  made  provi- 
sion for  their  payment,  and  in  1891  did  like- 
wise relative  to  "outstanding  warrants  and 
other  fioatlng  Indebtedness."    And  this  court 
has  held  that  where  a  valid  county  Indebt- 
edness was  incurred,  presently  payable,  dur- 
ing one  fiscal  year,  but  for  any  reason  was 
not  paid  therein,  It  becomes  the  duty  of  the 
county   authorities   to   make   provision   for 
the  payment  of  such  indebtedness   at  the 
earliest  possible  moment  when  it  can  legally 
do  so,  which  would  be  at  the  time  of  making 
the  levy  and  appropriation  for  the  succeed- 
ing fiscal  year.     Bd.  Co.  Com.  of  La  Plata 
County  V.   Hampson,  24  Colo.  327,  48  Pac. 
1101.    Possessing  such  knowledge,  we  do  not 
think    it    reasonable   or    probable    that   the 
General  Assembly  Intended  to  make  it  Im- 
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possible  for  a  county  to  pay  a  valid  indeb^ 
edness  previously  Incurred  from  funds  aris- 
ing from  taxes  levied  in  a.  subsequent  year, 
unless  the  Indebtedness  be  first  reduced  to 
Judgment.  To  do  so  would  be  useless  and 
absurd.  Such,  however,  would  be  the  effect 
of  the  legislation  if  all  of  section  4  of  the 
act  of  1881  was  repealed  by  the  act  of  1899. 
This  Is  true,  for  the  latter  act  does  not  au- 
thorize the  raising  of  a  fund  for  the  pay- 
ment of  a  debt  previously  contracted.  The 
expression  "for  ordinary  county  revenue," 
as  used  tn  the  statute,  must  necessarily 
mean  the  sum  or  amount  set  aside  for  the 
ordinary  exi)enses,  such  as  the  payment  of 
officers,  expenses  of  courts,  etc.,  and  in  no 
sense  a  debt  previously  existing,  the  latter 
not  coming  within  the  ordinary  or  usual. 
Neither  would  it  fall  within  an  unforeseen 
contingency.  A  fund,  to  meet  an  unfore- 
seen contingency,  must  necessarily  refer  to 
something  which  at  the  time  of  the  levy  was 
unknown,  and  which  may  subsequently  hap- 
pen. So  viewing  the  matter,  we  feel  justi- 
fied In  holding  that  the  authority  vested  In 
the  board  of  county  commissioners  by  sec- 
tion 4  of  the  act  of  1891  to  levy  "for  the 
purpose  of  paying  outstanding  warrants  and 
other  floating  indebtedness,  not  more  than 
three  mills  on  the  dollar,"  was  not  repealed 
by  the  act  of  1899,  and  remains  in  full  force 
and  ^ect  The  several  statutes  pertain  to 
the  same  general  subject  and  are  In  pari 
materia,  and  must  be  taken  and  considered 
together.  We  uphold  this  clause  of  the  sec- 
tion, because  there  Is  nothing  in  the  subse- 
quent act  inconsistent  therewith.  Dunton 
V.  People,  36  Colo.  128,  87  Pac.  540. 

[B]  It,  therefore,  follows  that  the  levy  Is 
valid,  unless  designating  It  "special  fund" 
makes  it  void.  While  such  designation  is 
indefinite,  nevertheless,  we  think  It  sufficient 
when  aided,  as  it  is,  by  the  annual  appro- 
priation resolution.  The  statute  requires 
the  commissioners  to  pass  a  resolution  to  be 
termed  the  annual  appropriation  resolution 
for  the  next  fiscal  year  at  the  same  time 
that  the  county  levy  of  taxes  is  made.  It 
also  requires  the  specification  therein  of  the 
objects  and  purposes  for  which  such  appro- 
priations are  made,  and  the  amount  appro- 
priated for  each  object  or  purpose.  Section 
1215,  R.  S.  The  resolution  sets  aside  the  sum 
raised  by  the  special  fund  "for  liquidation, 
payment  and  redemption  of  unliquidated  and 
unpaid  amounts."  This  we  think  sufficient, 
as  that  which  was  uncertain  is  thereby  made 
certain.  The  act  of  levying  and  the  act  of 
appropriation  must  necessarily  be  construed 
together.  The  Judgment  of  the  trial  court 
was  wrong,  and  is  therefore  reversed,  with 
directions  to  dissolve  the  injunction,  and 
dismiss  the  complaint. 

Judgment  reversed. 

MUSSER  and  BAILEY,  JJ.,  concur. 


(63  Colo.  231) 
PBOPLB  V.  GIBSON  et  aL 
(Supreme  Court  of  Colorado.     June  3,  1912. 
Rehearing  Denied  July  1,  1912.) 

1.  Statutes  (|  225*)  — Enactment  — Con- 
8TBUCTI0N— Pari  Materia. 

Where  a  series  of  statutes  constitute  a 
system  of  laws  providing  for  the  prosecution 
of  crimes,  misdemeanors,  and  offenses  naming 
the  parties  who  shall  prosecute,  and  prescrib- 
ing the  means  and  methods  to  be  pursued 
therein,  they  must  be  construed  in  pari  ma- 
teria, if  possible,  so  as  to  be  consistent  and 
harmonious;  it  being  immaterial  that  they 
were  enacted  at  different  dates  under  distinct 
and  various  aspects  of  the  common  subject. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  ft  802,  303;    Dec  Dig.  |  225.*] 

2.  Attorney  Generai,  (J  7»)  —  Powebs  — 
Crimes  —  Pbosecution  by  Information  — 
Authority— "DisTBicnr  Attorney"— "Pub- 
lic PROSECtJTOR." 

Const,  art.  4,  |  1,  created  the  office  of 
Attorney  General  requiring  him  ^  to  perform 
such  duties  as  should  be  prescribed  by  the 
Constitution  and  by  law,  and  by  Rev.  St.  190S, 
§  6168,  he  was  required  to  appear  for  the 
state,  prosecute  and  defend  aU  actions  and 
proceedings,  civil  and  criminal,  in  which  the 
state  should  be  a  party  or  interested,  wlien  re- 
quired to  do  80  by  the  Governor  or  General 
Assembly.  By  Laws  1891,  pp.  240-242,  the 
courts  were  invested  with  the  same  power  and 
jurisdiction  to  try  prosecutions  on  information 
as  they  had  been  authorized  to  do  by  Indict- 
ment, section  2  providing  that  all  informa- 
tions should  be  filed  in  term  time  in  the  court 
having  jurisdiction  of  the  offense  by  the  dis- 
trict attorney  of  the  proper  county  as  in- 
formant, and  his  name  should  be  subscribed 
thereto  either  by_  himself  or  by  his  deputy. 
Section  4  prescribed  a  form  of  information 
in  which  the  district  attorney  appeared  as  the 
charging  officer,  and  section  5  declares  that 
all  provisions  of  law  applicable  to  prosecu- 
tions on  indictments,  to  writs^  and  process 
therein,  and  the  issuing  of  service  thereof,  to 
motions,  pleadings,  trials,  and  punishments^ 
or  to  the  passing  or  execution  of  an^  sentence, 
and  to  all  proceedings  in  cases  of  indictment, 
whether  in  court  of  original  or  appellate  ju- 
risdiction, shall  apply  to  informations  and  to 
all  prosecutions  and  proceedings  thereon. 
Held,  that  the  words  "district  attorney,"  as 
used  in  such  act,  should  be  construed  as 
synonymous  with  "public  prosecutor,"  and 
hence  the  Attorney  General  has  authority  to 
charge  by  information  in  the  name  of  the  peo- 
ple the  commission  of  a  felony  and  to  prose- 
cute the  proceedings  in  the  district  court. 

[Ed.  Note. — For  other  cases,  see  Attorney 
General,  Cent.  Dig.  IS  8-10;   Dec.  Dig.  {  7.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  3,  p.  2138;    vol.  6,  p.  5815.] 

En  Banc.  Error  to  District  Court,  Fre- 
mont County;   Charles  A.  Wilkin,  Judge. 

Information  by  the  People,  at  the  Instance 
of  the  Attorney  General,  against  D.  B.  Gib- 
son and  others.  A  motion  to  quash  was  sus- 
tained by  the  trial  court,  and  petitioner 
brings  error.    Reversed  and  remanded. 

Benjamin  Griffith,  Atty.  Gen.,  and  Archi- 
bald A.  Lee,  Deputy  Atty.  Gen.,  for  plaintiff 
in  error.  Hayt,  Dawson  &  Wright,  of  Den- 
ver, and  McLaln  &  Pease,  Waldo  &  Stump,^ 
and  H.  R.  Waldo,  all  of  Cafion  City,  for  de- 
fendants in  error. 


'For  other  csms  see  same  topic  and  section  NUMBER  in  Dec,  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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WHITE,  J.  The  Attorney  General  of  the 
state,  in  the  name  of  the  people  thereof,  filed 
in  the  court  below,  by  its  leave  flrat  had  and 
obtained,  two  informations  purporting  to 
charge  D.  E.  Gibson,  W.  M.  Gibson,  Herman 
Tvoehr,  John  Cleghorn,  and  A.  R.  Frisble  with 
the  commission  of  certain  felonious  offenses. 
In  one  information  they  are  charged  with 
having  unlawfully  conspired  to  obtain  from 
the  state  of  Colorado  the  sum  of  $25,000  by 
falsely  and  fraudulently  representing  to  the 
Board  of  Commissioners  of  the  Colorado 
State  Penitentiary  that  goods,  wares,  and 
merchandise  of  such  value  were  sold  and  de- 
livered to  the  state  of  Colorado  for  use  in 
the  state  penitentiary.  In  the  other,  they 
are  charged  with  having  obtained  such  sum 
of  money  -from  the  state  of  Colorado  by  false 
pretenses.  The  informations  are  substantial- 
ly in  the  form  prescribed  by  the  statute,  ex- 
cept the  name  of  the  Attorney  General  ap- 
pears therein  instead  of  that  of  the  district 
attorney,  and  the  recitals  that  the  Governor 
of  the  state  requested  the  Attorney  General 
to  prosecute  the  actions.  Capiases  were  Is- 
sued, defendants  arrested,  and  subsequently 
admitted  to  bail.  Thereafter  motions  were 
filed  questioning  the  validity  of  the  informa- 
tions and  proceedings  thereunder,  upon  the 
ground  tliat  the  Attorney  General  had  no 
power  to  commence  and  prosecute  the  actions 
by  informations.  The  court  sustained  the 
motions,  discharged  the  defendants,  and  dis- 
missed the  proceedings.  The  people  bring 
the  cases  here  for  review. 

The  sole  question  for  determination  Is 
whether  the  Attorney  General  had  authority 
to  charge  by  information.  In  the  name  of  the 
people,  the  commission  of  a  felony,  and  to 
otherwise  prosecute  the  actions  in  the  dis- 
trict court 

Defendants  contend  that  there  is  no  anal- 
ogy between  the  office  of  Attorney  General  of 
this  state  and  the.  ofiicer  known  as  the  At- 
torney General  under  the  c^ommon  law  of 
England,  and  that  therefore  no  Inherent  com- 
mon-law right  exists  in  the  Attorney  Gener- 
al of  this  state  to  prosecute  criminal  actions 
of  any  kind,  and  that  such  oificer  has  not,  by 
constitutional  or  statutory  enactment,  been 
invested  with  the  power  to  prosecute  felonies 
by  information. 

■Vyhile  neither  conceding  nor  denying  the 
correctness  of  the  contention  as  to  the  non- 
existence of  common-law  powers  in  the  At- 
torney General,  the  plaintiff  maintains  that 
the  written  law  vests  the  power  in,  and 
makes  it  the  duty  of,  such  official  to  prose- 
cute by  information  those  guilty  of  the  com- 
mission of  felonies  and  other  crimes,  when 
requested  so  to  do  by  the  Governor  or  Gen- 
eral Assembly. 

In  arriving  at  a  correct  conclusion  as  to 
the  powers  of  the  Attorney  General,  we  deem 
it  helpful  to  refer  briefly  to  some  of  the  ter- 
ritorial and  state  legislation  pertaining  to 
the  prosecution  of  crimes. 

In  1861  the  Council  and  House  of  Repre- 


sentatives of  the  territory  established  the 
grand  jury  system  (Laws  1861,  p.  334),  and 
authorized  the  institution  of  prosecutions  by 
indictment.  It  also  established  the  office  ot 
county  attorney  in  each  county  (Laws  1861, 
p.  213),  and  provided  for  the  election  of  an 
incumbent  thereof  for  a  designated  term. 
He  was  required  to  appear  in  the  district 
court  in  his  county  and  prosecute  and  de- 
fend, on  behalf  of  the  territory  or  county,  all 
suits,  indictments,  appllcatians,  or  motions, 
civil  or  criminal,  to  which  the  territory  or 
county  was  a  party,  and,  inter  alia,  to  draw 
and  sign  all  indictments  or  other  pleadings 
connected  with  his  ofiice,  and,  whenever  re- 
quired by  the  grand  jury,  to  appear  before 
that  body  and  examine  witnesses,  etc. 

By  chapter  24,  R.  S.  1868,  the  office  of 
county  attorney  was  abolished,  and  the  of- 
fice of  district  attorney  for  each  judicial  dis- 
trict established.  The  district  attorney  was, 
inter  alia,  required  to  appear  in  behalf  of  the 
territory  and  the  several  counties  of  his  dis- 
trict in  all  indictments,  suits,  and  proceed- 
ings pending  in  the  district  court  in  any 
county  within  his  district  wherein  the  terri- 
tory or  the  people  thereof,  or  any  county  of 
his  district  was  a  party.  He  was  also  re- 
quired to  appear  in  the  Supreme  Court  on 
writs  of  habeas  corpus  sued  out  by  persons 
charged  with,  or  convicted  of,  public  offens- 
es before  the  Judge  of  his  district.  Further- 
more, he  was  commanded  to  discharge  all 
duties  theretofore  imposed  by  law  upon  the 
county  attorney  and  not  enumerated  in  the 
act  of  1868.  A  clause  in  section  4  of  the  act, 
defining  his  duties,  reads:  "Nothing  contain- 
ed In  this  section  shall  be  so  construed  as  to 
prevent  the  county  commissioners  of  any 
county  from  employing  one  or  more  attorneys 
to  appear  and  prosecute  or  defend  in  behalf 
of  the  people  of  the  territory  or  such  county, 
in  any  such  Indictment,  action  or  proceed- 
ing." The  act  became  effective  In  one  Judi- 
cial district  immediately  upon  its  approval, 
while  in  other  districts  it  did  not  become  ef- 
fective until  a  subsequent  date;  the  county 
attorneys  in  the  meantime  necessarily  per- 
forming the  duties  of  prosecuting  officials 
therein  as  before. 

By  an  act  of  the  territorial  Legislature  of 
1876  (Laws  1876,  p.  05)  it  was  provided  that: 
"If  the  district  attorney  be  Interested  or 
shall  have  been  employed  as  counsel  in  any 
case  which  It  shall  be  his  duty  to  prosecute 
or  defend,  the  court  having  criminal  Juris- 
diction may  appoint  some  other  person  to 
prosecute  or  defend  the  cause,"  or  "if  he  be 
sick  or  absent,  such  court  shall  appoint  some 
person  to  discharge  the  .duties  of  the  office 
until  the  proper  officer  resume  the  discharge 
of  his  duties,"  and  "the  person  thus  appoint- 
ed shall  possess  the  same  power  •  •  • 
as  the  proper  officer  would  if  he  were  pres- 
ent." Sections  897,  898,  899,  G.  L.  1877;  sec- 
tions 2109,  2110.  2111,  R.  S.  1908. 

Thereafter  the  Constitution  was  adopted, 
and  the  office  of  district  attorney,  became  an 
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office  tbereunder,  tbe  duties  of  which  were 
to  be  as  provided  by  law.  Article  6,  |  21, 
Const.  And  by  section  1  of  the  Schedule  to 
the  Constitution,  R.  S.  1908,  p.  60,  the  duties 
pertaining  to  the  territorial  office  of  district 
attorney  became  the  'duties  pertaining  to 
such  office  under  the  Constitution ;  the  word 
''state"  having  been  inserted  In  the  territori- 
al act  in  place  of  "territory,"  In  accordance 
with  an  act  approved  March  22,  1877,  under 
which  the  Greneral  Laws  were  compiled  and 
published. 

The  Constitution  also  created  the  office  of 
Attorney  General,  made  the  incumbent  there- 
of an  executive  officer  of  the  state,  and  re- 
quired him  to  perform  such  duties  as  may  be 
prescribed  by  the  Constitution  or  by  law. 
Article  6,  I  1.  No  spedflc  duties  pertaining 
to  the  matters  here  under  consideration  are 
prescribed  by  the  Constitution  to  be  perform- 
ed by  the  Attorney  General.  However,  arti- 
cle 3  of  an  act  of  the  General  Assembly,  ap- 
proved February  27,  1877  (section  1103  et 
seq.,  G.  L. ;  section  6168  et  seq.,  R.  S.  1908) 
prescribes  some  of  the  duties  to  be  perform- 
ed by  that  official.  Among  others  therein 
prescribed,  be  Is  required  to  "appear  for  the 
state,  prosecute  and  defend  all  actions  and 
proceedings,  cMl  and  criminal,  in  which  the 
state  shall  be  a  party  or  interested,  when  re- 
quired to  do  so  by  the  Governor  or  General 
Assembly." 

The  above  and  foregoing  constitutional  and 
statutory  enactments  constituted  the  only 
written  law  pertaining  to  the  matter  here 
under  consideration,  until  the  enactment  of 
1891  (I«W8  1881,  p.  240)  authorizing  prose- 
cutions by  information.  That  act  is  entitled 
"An  act  providing  for  the  prosecution  and 
punishment  of  crimes,  misdemeanors  and  of- 
fenses by  information."  The  first  section 
thereof  invests  tbe  courts  of  the  state  with 
tbe  same  power  and  Jurisdiction  to  hear, 
ti^,  and  determine  prosecutions  upon  infor- 
mation and  to  do  all  acts  in  connection  there- 
with as  in  cases  of  prosecution  under  indict- 
ment The  second  section,  as  far  as  it  has 
any  bearing  upon  the  matter  before  us,  pro- 
vides that  "all  informations  shall  be  filed  in 
term  time,  in  the  court  having  Jurisdiction 
of  the  ofCense  specified  therein,  by  the  dis- 
trict attorney  of  the  proper  county  as  in- 
formant, and  his  name  shall  be  subscribed 
thereto  either  by  himself,  or  by  his  deputy." 
The  third  section  insures  to  the  defendant 
the  same  rights  as  to  all  proceedings  therein, 
as  he  would  have  if  prosecuted  for  the  same 
offense  under  indictment.  The  fourth  section, 
inter  alia,  provides  "that  the  informations 
may  be  in  the  following  form,"  setting  forth 
a  form  in  which  the  district  attorney  ap- 
pears as  the  charging  officer.  The  fifth  sec- 
tion is  as  follows:  "AH  provisions  of  law 
applying  to  prosecutions  upon  Indictment,  to 
writs  and  process  therein,  and  the  Issuing  of 
service  thereof,  to  motions,  pleadings,  trials 
and  punishments,  or  to  passing  or  execution 
of  any  sentence,  and  to  all  other  proceedings 


in  cases  of  indictment,  whether  In  court  of 
original  or  appellate  Jurisdiction,  shall  to  the 
same  extent  and  in  the  same  manner  as  near 
as  may  be,  apply  to  informations  and  to  all 
prosecutions  and  proceedings  thereon."  Sec- 
tion 9  empowers  the  Judge  of  the  court  hav- 
ing Jurisdiction  to  require  the  district  attor- 
ney, in  extreme  cases  upon  affidavit  filed 
with  him  of  the  commission  of  a  crime,  to 
prosecute  any  person  for  such  crime. 
.  While  the  act  of  1891  permitted  the  filing 
of  Informations  when  verified  by  the  oath  of 
the  district  attorney  or  his  deputy,  or  by 
the  oath  of  some  person  competent  to  testi- 
fy as  a  witness  in  the  case,  under  an  amen- 
datory act  of  1893  (8.  L.  p.  116,  i  1),  it  was 
provided  that  "in  all  cases  in  which  the  de- 
fendant has  not  had  or  waived  a  preliminary 
examination  there  shall  be  filed  with  the  in- 
formation the  affidavit  of  some  credible  per- 
son verifying  the  information  upon  the  per- 
sonal Itnowledge  of  affiant  that  tbe  ofTense 
was  committed."  The  latter  act  also  provid- 
ed that  the  information  shall  be  sufficient  if 
it  can  be  understood  therefrom,  Inter  alia, 
"that  it  is  presented  by  the  person  authoriz- 
ed by  law  to  prosecute  the  offense." 

The  same  General  Assembly  that  passed 
the  act  of  1891  authorizing  prosecutions  by 
information  amended  the  law  which  thereto- 
fore required  the  calling  of  a  grand  Jury  at 
each  term  of  the  court,  so  that  thereafter 
grand  Juries  should  not  be  required  to  at- 
tend the  sitting  of  any  court  in  any  county 
unless  specially  ordered  by  the  court  having 
Jurisdiction  to  make  such  order.  8.  L.  1891, 
p.  253;    R.  S.  1908,  {  3695. 

[1]  It  is  certain  that  these  several  legis- 
lative acts  are  all  parts  of  the  same  system 
of  laws  providing  for  the  prosecution  of 
crimes,  misdemeanors,  and  offenses,  naming 
the  parties  who  shall  prosecute,  prescribing 
the  means  and  methods  to  be  pursued  there- 
in, and  must  necessarily  be  construed  in 
pari  materia.  They  are  parts  of  one  system, 
governed  by  one  spirit  and  policy,  and  must 
be  construed,  if  possible,  so  as  to  be  con- 
sistent and  harmonious  one  with  the  other 
and  in  their  several  parts.  In  re  Thomas, 
16  Colo.  441,  445,  27  Pac.  707,  13  L.  R.  A. 
538.  The  fact  that  they  were  considered  and 
enacted  by  the  legislative  authority  at  dif- 
ferent dates,  under  distinct  and  varied  as- 
pects of  the  common  subject,  is  of  no  con- 
cern. Whenever  the  earlier  and  the  later 
provisions  of  the  law  can  stand  together, 
they  will  be  permitted  to  do  so.  Kollenberg- 
er  V.  People,  9  Colo.  233,  235,  11  Pac.  101; 
Stermer  v.  La  Plata  Co.,  6  Colo.  App.  879, 
383,  38  Pac.  839. 

"Where  enactments  separately  made  are 
read  in  pari '  materia,  they  are  treated  as 
having  formed,  in  the  minds  of  the  enacting 
body,  parts  of  a  connected  whole,  though 
considered  by  such  a  body  at  different  dates, 
and  under  distinct  and  varied  aspects  of  the 
common  subject  Such  a  principle  is  in  har- 
mony with  the  actual  practice  of  legislative 
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bodies,  and  Is  essential  to  give  unity  to  the 
laws  and  connect  them  in  a  symmetrical  sys- 
tem. Such  statutes  are  taken  together  and 
construed  as  one  system,  and  the  object  is 
to  carry  into  effect  the  intention.  It  is  to 
be  inferred  that  a  code  of  statutes  relating 
to  one  subject  was  governed  by  one  spirit  and 
policy,  and  was  intended  to  be  consistent 
and  harmonious  in  its  several  parts  and  pro- 
visions. For  the  purpose  of  learning  the  in- 
tention, all  statutes  relating  to  the  same 
subject  are  to  be  compared,  and,  so  far  as 
still  in  force  brought  into  harmony,  if  pos- 
sible, by  interpretation."  2  Lewis'  Suther- 
land Stat  Const,  p.  853;  Sales  v.  Barber 
A.  P.  Co.,  166  Mo.  671,  678,  66  S.  W.  979,  980. 

Moreover,  In  harmonizing  different  legis- 
lative acts  so  as  to  connect  them  in  a  symmet- 
rical system,  and  arrive  at  the  legislative  in- 
tent embodied  in  the  whole  law,  the  nature 
of  the  several  acts,  including  their  respective 
titles,  the  history  of  such  enactments,  and 
the  state  of  the  law  when  the  several  acts 
were  passed,  are  properly  considered.  "This 
may  result  sometimes  in  the  words  used  in 
a  statute  being  transposed,  or  in  some  of 
them  being  omitted  or  ignored,  or  in  an  in- 
terpolation of  others  where  necessary  to  ef- 
fect the  manifest  legislative  purpose."  Com- 
monwealth V.  Barney,  115  Ely.  475,  74  S.  W. 
181, 184,  24  Ky.  Law  Rep.  2352. 

As  said  in  County  Commissioners  v.  Lun- 
ney,  46  Colo.  403,  415,  104  Pac.  945,  949  r  "In 
the  interpretation  of  a  statute  the  legislative 
purposes  and  object  are"  always  to  be  borne 
in  mind,  and  an  indispensable  requisite  is 
to  first  Inquire  what  object  was  sought  to 
be  accomplished  by  it.  The  Intent  of  the 
statute  is  the  law,  and  general  words  may 
be  restrained  to  it,  and  those  of  a  narrower 
import  may  be  expanded  to  embrace  It  to 
effectuate  that  intent.  •  •  ♦  The  inten- 
tion of  an  act  will  prevail  over  the  literal 
sense  of  its  terms." 

[2]  When  the  act  prescribing  the  duties  of 
the  Attorney  General  became  effective,  the 
method  for  prosecuting  felonies  was  by 
means  of  an  indictment  returned  by  a  grand 
Jury.  The  law,  however,  required  the  in- 
dictment to  be  signed  by  the  district  attor- 
ney and  the  latter  to  appear  in  the  courts  of 
his  district  and  prosecute  in  behalf  of  the 
people.  Such  being  the  state  of  the  law, 
it  is  clear  that,  when  the  Legislature  empow- 
ered the  Attorney  General  to  prosecute  un- 
der certain  conditions,  that  o£Bcial,  when  the 
required  conditions  existed,  could  do  each 
and  every  thing  the  district  attorney  might 
have  done  in  the  premises.  Though  the  let- 
ter of  the  law  required  one  official  alone  to 
do  certain  things,  its  spirit  permitted  an- 
other to  do  and  perform  the  same  or  similar 
acts  under  certain  conditions. 

This  principle  is  recognized  and  applied  in 
many  cases.  In  1855  the  Legislature  of  the 
territory  of  Kansas  created  the  office  of  dis- 
trict attorney  for  each  Judicial  district,  and 
prescribed  bis  duties.    Laws  1855,  c.  10.    He 


was  required  to  appear  In  each  county  at  the 
district  court  and  prosecute  and  defend,  on 
behalf  of  the  territory  or  county,  all  suits.  In- 
dictments, applications,  or  motions,  civil  or 
criminal,  in  which  the  territory  or  county 
should  be  a  party,  and,  among  other  things, 
to  draw  and  sign  all  indictments  or  other 
pleadings  connected  with  his  office.  A  Code 
of  Criminal  Procedure,  adopted  by  the  same 
Legislature,  made  it  the  duty  of  the  attorney 
prosecuting  in  the  county  to  attend  any  grand 
Jury  whenever  required,  and  aid  in  various 
ways  in  the  conduct  of  its  proceedings ;  but 
no  reference  was  made  in  such  act  to  the 
matter  of  signatures  to  Indictments.  In  185S 
(Laws  1857-58,  c.  13)  such  territorial  Legis- 
lature created  the  office  of  county  attorney 
for  each  county  organized  for  Judicial  pur- 
poses, requiring  the  incumbent  of  the  office 
to  appear  in  the  several  courts  of  the  county 
and  prosecute  or  defend  actions,  attend  the 
sittings  of  the  grand  Jury  when  required,  and 
draw  bills  of  indictment,  and  provided  for 
the  election  of  such  county  attorneys  at  the 
general  election  following  the  session  of  the 
Legislature.  The  same  Legislature  adopted  a 
provision  amendatory  of  the  Code  of  Crim- 
inal Procedure,  requiring  all  indictments  to 
be  signed  by  the  prosecuting  attorney.  This 
act  took  effect  immediately  after  its  passage, 
so  necessarily  the  district  attorneys  remained 
in  office  until  after  the  election  of  county  at- 
torneys under  the  new  system.  Upon  admis- 
sion into  the  Union,  Kansas  abolished  the  of- 
fice of  county  attorney  and  returned  to  the 
former  system  of  district  attorneys.  It  also 
created  the  office  of  Attorney  General,  and  by 
an  act  of  the  Legislature  in  1861  (Laws  1861, 
c.  58),  in  defining  the  duties  of  that  official, 
provided,  Inter  alia,  that  be  should,  whenever 
required  by  the  Governor  or  either  branch 
of  the  Legislature,  appear  for  the  state  and 
prosecute  and  defend  in  any  court  or  before 
any  officer  in  any  case  or  matter,  civil  or 
criminal,  in  which  the  state  might  be  a  party 
or  interested.  In  1864  (Laws  1864,  c.  31)  it 
abolished  the  office  of  district  attorney  and 
restored  the  office  of  county  attorney,  but  the 
statute  relating  to  the  signing  of  indictments 
remained  unmodified.  The  Supreme  Court,  in 
State  T.  Nulf,  15  Kan.  404,  had  held  that: 
"Under  the  laws  of  Kansas,  the  'prosecuting 
attorney'  is  always  the  county  attorney.  G. 
S.  pp.  283,  284,  §i  135,  136,  137.  That  Is.  ev- 
ery criminal  action,  prosecuted  in  the  name 
of  the  state,  must  t>e  prosecuted  by  the  coun- 
ty attorney,  who  is  the  public  prosecutor. 
Therefore,  for  the  purpose  of  prosecuting 
criminal  actions,  the  prosecuting  attorney 
and  the  county  attorney  is  one  and  the  same 
person."- 

Under  this  state  of  the  law,  tlie  Attorney 
General  of  Kansas,  claiming  to  act  upon  re- 
quest of  the  Governor,  signed  an  indictment 
and  otherwise  undertook  to  prosecute  in  the 
case  of  State  v.  Bowles,  70  Kan.  821,  79  Pac. 
726,  69  L.  R.  A.  176,  decided  in- 1905.  His 
authority  to  sign  indictments  was  challenged, 
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and  the  court,  after  remarking  upon  tbe  ne- 
cessity of  a  state  government  equipped  with 
suffldeut  power  to  protect  public  rights  and 
redress  public  Injuries  throughout  the  entire 
state  Independent  of  local  authorities  who 
might  be  Indifferent,  Incapable,  or  even  antag- 
onistic, held  that  the  purpose  or  legislative 
intent  "was  to  make  the  authority  of  the  gov- 
ernment felt,  through  its  chief  law  officer.  In 
every  part  of  Its  territory.  If  the  chief  execu- 
tive or  either  branch  of  the  Legislature  should 
determine  it  to  be  necessary,"  saying :  "The 
language  of  the  statute  indicates  that  the  in- 
tention was  to  grant  plenary  power  to  the 
Attorney  General  to  this  end,  and  he  was  in- 
vested with  full  authority  to  use  all  the 
means  afforded  by  the  law  to  meet  the  re- 
quirements of  any  situation  and  fully  pro- 
tect the  interests  of  the  state.  When  direct- 
ed by  the  Governor  or  either  branch  of  tbe 
Legislature  to  appear  and  prosecute  criminal 
proceedings  in  any  county,  he  becomes  the 
prosecuting  attorney  of  that  county  in  those 
proceedings,  and  has  all  the  rights  that  any 
prosecuting  officer  there  may  have,  including 
those  of  appearing  before  the  grand  Jury, 
signing  Indictments,  and  pursuing  eases  to 
final  determination." 

The  law  of  North  Dakota  made  It  the  duty 
of  the  Attorney  General,  inter  alia,  "to  con- 
sult with  and  advise  the  several  state's  at- 
torneys In  matters  relating  to  the  duties  of 
their  office;  and,  when  In  his  Judgment  the 
interests  of  the  state  require  It?  he  shall  at- 
tend the  trial  of  any  party  accused  of  crime 
and  assist  In  the  prosecution."  Another 
statute  made  It  the  duty  of  the  state's  attor- 
ney to  appear  before  the  grand  Jury  to  give 
Information  or  advice  and  to  Interrogate 
witnesses,  but  provided  that  no  other  per- 
son shall  be  permitted  to  be  present  during 
the  session  of  the  grand  jury  except  the 
members  thereof  and  a  witness  actually  un- 
der examination.  Under  this  state  of  the 
law  the  Attorney  General  requested  the  dis- 
trict judge  of  a  certain  district  to  call  a 
grand  Jury  to  consider  a  particular  matter. 
This  was  done,  and  the  Attorney  General 
attempted  to  appear  before  the  grand  Jury 
for  the  purpose  of  presenting  to  that  body 
the  matters  to  which  be  had  called  the  at- 
tention of  the  court.  The  trial  court  denied 
his  right  to  do  so.  The  matter  was  carried 
to  the  Supreme  Court,  where,  in  State  v. 
District  Court,  19  N.  D.  819,  834,  124  N.  W. 
417,  423,  It  was  held  that,  notwithstanding 
the  language  of  the  statute,  to  the  effect  that 
no  person  other  than  the  state's  attorney 
might  go  before  the  grand  Jury,  the  Attorney 
General  might  do  so  under  the  authority 
given  him  by  law  to  assist  the  state's  attor- 
ney. The  court  therein  said:  "If  he  can- 
not go  before  the  grand  Jury,  then  his  au- 
thority to  Institute  and  prosecute  cases  and 
to  prosecute  any  violation  of  the  several 
laws  hereinbefore  mentioned  Is  for  naught." 

The  following  cases  are  analogous  In  prin- 


ciple: State  V.  District  Court,  22  Mont.  25, 
55  Pac.  916;  State  v.  Robinson,  101  Minn. 
277,  289,  112  N.  W.  269,  272  (20  L.  R.  A.  [N. 
S.]  1127).  In  the  last  case  dted  the  statute 
considered  provided  that  "every  county  at- 
torney shall  prosecute  all  cases  under  this 
chapter  arising  In  hla  county."  The  court 
said:  "The  statute  under  consideration.  Im- 
posing specific  duties  upon  county  attorneys 
In  the  matter  of  Its  enforcement.  Is  In  no 
proper  view  a  limitation  upon,  nor  does  It 
exclude,  the  general  authority  of  the  Attor- 
ney General  upon  the  same  subject" 

So  under  the  law  of  this  state,  district  at- 
torneys are  specifically  authorized.  Inter  alia, 
to  appear  in  all  Indictments,  criminal  cases, 
and  proceedings  which  may  be  pending  In 
the  district  court  of  their  respective  coun- 
ties. Nevertheless,  general  authority  Is  Im- 
posed upon  the  Attorney  General  to  appear 
and  prosecute  In  all  cases  wherein  the  state 
Is  a  party  or  interested  when  required  so  to 
do  by  the  Governor  or  General  Assembly. 
The  two  provisions  are  not  Inconsistent 
They  may  stand  together.  The  spedflc  duty 
Imposed  upon  tbe  district  attorneys  in  no 
wise  limits  or  excludes  the  general  authori- 
ty of  the  Attorney  General  upon  the  same 
subject. 

However,  as  under  the  Constitution  no 
power  existed  In  district  attorneys  or  In  the 
Attorney  General  to  prosecute  felonies  by 
Information,  It  Is  argued  that  such  power 
was  conferred  by  the  act  of  1891  exclusively 
upon  the  district  attorneys  or  their  repre- 
sentatives, and  can  be  exercised  by  'no  one 
else.  If  the  words  "district  attorney,"  as 
used  In  the  act,  cannot  be  construed  to  in- 
clude "public  prosecutor,"  the  contention  is 
doubtless  correct.  As  a  general  rule,  where, 
by  statute,  authority  is  given  to  a  particu- 
lar officer,  its  exercise  by  any  other  officer 
Is  forbidden  by  implication.  However,  when 
we  apply  the  well-known  rules  of  construc- 
tion to  the  constitutional  and  statutory  pro- 
visions constituting  the  system  by  which 
criminal  offenses  are  to  be  prosecuted  In  this 
state,  we  have  no  doubt  the  words  "district 
attorney,"  found  In  the  information  act, 
must  be  construed  to  mean  "public  prosecu- 
tor" authorized  to  prosecute  in  any  par- 
ticular case.  Section  8  of  article  2  of  the 
Constitution  recognizes  but  two  methods 
whereby  a  person  may  be  proceeded  against 
criminally  In  the  courts.  The  one  method  is 
by  indictment,  the  other,  by  information; 
and  until  otherwise  provided  by  law  a  prose- 
cution for  a  felony  could  be  by  means  of 
the  former  method  only.  Each  of  these 
methods  was  well  known  and  understood  at 
the  time  of  the  adoption  of  the  Constitution, 
and  there  Is  no  more  uncertainty  as  to  what 
was  meant  by  the  word  "Information"  used 
therein  than  there  Is  as  to  what  was  meant 
by  the  use  of  the  word  "Indictment"  An 
Information  Is  essentially  a  written  accusa- 
tion of  crhne  preferred  by  the  public  prose- 
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cnting  oflScer  without  the  interrention  of  a 
grand  Jury.  It  is  used  In  the  Constitution 
in  the  common-law  sense  of  the  term;  that 
is,  an  accusation  preferred,  as  at  common 
law,  by  the  public  prosecutor.  As  the  pur- 
pose of  the  information  act,  together  with 
that  dispensing  with  the  calling  of  a  grand 
Jury,  unless  specially  ordered  by  the  district 
court,  was  to  change  or  regulate  the  system 
of  instituting  criminal  prosecutions  in  courts 
of  record  by  substituting  Informations  as  the 
ordinary  mode  of  procedure  in  the  place  of 
Indictments  (In  re  Dolpb,  17  Colo.  35,  39, 
28  Pac.  470),  and  the  district  attorney  was 
and  is  the  ordinary  prosecuting  officer,  the 
use  of  bis  name  was  quite  natural  in  the 
former  act  relative  to  the  authentication  of 
the  information,  and  In  no  sense  excludes  the 
exercise  of  the  power  there  conferred  by  an- 
other who  is  as  much  the  public  prosecutor, 
under  certain  conditions,  as  the  district  at- 
torney himself.  As  said  in  Town  of  Trinidad 
T.  Simpson,  6  Colo.  65,  66:  "The  maxim, 
'Expressio  nnlus  est  exclusio  alterlns,'  is  not 
of  universal  application  in  the  construction 
of  statutes.  Tbe  legislative  Intention  is  to 
be  taken  according  to  the  necessity  of  the 
matter,  and  according  to  that  which  is  con- 
sonant to  reason  and  sound  discretion." 

Williams  v.  People,  26  Colo.  272,  57  Pac. 
701,  was  a  prosecution  for  perjury  in  which 
the  district  attorney  had  been  of  counsel  in  a 
civil  case,  during  the  trial  of  which  the  al- 
leged perjury  was  committed.  The  informa- 
tion was  signed  and  presented  by  a  special 
prosecutor  appointed  under  the  provisions 
of  the  territorial  act  of  1876,  supra.  Tbe 
right  of  the  special  prosecutor  to  sign  and 
file  the  information  was  challenged.  It  was 
argued  In  the  briefs  there  filed  by  the  plain- 
tiir  In  error  that,  as  tbe  information  act  pro- 
vides for  the  filing  of  informations  by  the 
district  attorney  or  bis  deputy,  the  power 
was  exclusive,  and  the  alleged  information 
was,  in  fact,  no  information  at  all.  The 
authority  of  the  special  prosecutor  in  that 
case,  like  the  authority  of  the  Attorney  Gen- 
eral in  the  case  at  bar,  rested  primarily 
upon  a  statute  enacted  long  prior  to  the  in- 
formation act,  at  a  time  when  prosecution 
of  felonies  by  Information  was  impossible. 
We,  however,  held  in  that  case  that  the  spe- 
cial prosecutor,  having  been  appointed  by 
the  court,  had  tbe  right  to  sign  bis  own 
name  to  the  Information,  and  that  such  an 
instrument,  so  signed,  was  valid.  When  the 
court  in  any  case,  exercising  its  powers  un- 
der the  law,  appoints  a  special  prosecutor, 
the  latter  becomes,  to  all  intents  and  pur- 
poses, tbe  district  attorney.  He  nevertheless 
exercises  such  powers  in  his  own  name. 
Such  is  the  eCtect  of  the  Williams'  C^se.  So, 
when  the  Governor  or  the  General  Assembly 
requires  the  Attorney  General  to  prosecute  a 
criminal  case  In  which  the  state  is  a  party, 
he  becomes  to  all  intents  and  purposes  the 


district  attorney,  and  may  in  his  own  name 
and  official  capacity  exercise  all  the  powers 
of  such  officer,  for  he  Is  then,  and  in  that 
case,  the  public  prosecutor.  Being  authoris- 
ed and  empowered  to  appear  and  prosecute, 
he  can  do  each  and  every  thing  essential  to 
prosecute  In  accordance  with  the  law  of  the 
land.  When  prosecution  by  information  was 
authorized  In  accordance  with  the  constitu- 
tional permission,  the  signing  and  filing  of 
Informations  became  essentially  an  act  in 
the  process  of  prosecution,  without  which 
tbe  full  measure  of  power  conferred  to  pros- 
ecute could  not  l>e  exercised.  We  have  here- 
tofore held  that  "to  prosecute"  is  "to  pro- 
ceed against  Judicially."  Brooks  ▼.  Bates,  7 
Colo.  576,  680,  4  Pac.  1069,  1072:  It  to  "the 
act  of  conducting  or  waging  a  proceeding  In 
court;  tbe  means  adopted  to  bring  a  sup- 
posed offender  to  justice  and  punishment  by 
due  course  of  law.  It  is  also  defined  as  the 
institution  or  commencement  and  continu- 
ance of  a  criminal  suit;  the  process  of  ex- 
hibiting formal  charges  against  an  offender 
before  a  legal  tribunal,  and  pursuing  them 
to  final  Judgment  on  behalf  of  the  state  or 
government,  as  by  an  Indictment  or  informa- 
tion."   State  T.  Bowles,  supra. 

BelleTing  as  we  do  that  the  Attorney  Gen- 
eral had  full  iK>wer  and  authority  to  sign 
and  file  the  Informations  as  disclosed  by  this 
record,  it  is  unnecessary  to  consider  the  mat- 
ter furiher.  The  cases,  In  accordance  with 
the  rule  applied  in  U.  S.  v.  Keitel,  211  D.  S. 
370,  399,  29  Sup.  Ct  123,  63  L.  Ed.  230,  are 
therefore  remanded,  with  instructions  to  re- 
Instate  the  same,  overrule  the  motions  to 
quash  in  each  case,  and  proceed  therewith 
in  accordance  with  the  law. 

Beversed  and  remanded. 

CAMPBELL^  a  J.,  and  BAILBT,  J„  not 
participating. 


(53  Colo.  287) 

BOARD  OP  COM'RS  OF  GUNNISON  COUN- 
TY V.  BOARD  OF  COM'RS  OF 
OURAY  COUNTY. 
(Supreme  Court  of  Colorado.    July  1,  1912.) 

1.  PaUPBBS    (J   62*)— SUPPOET— LlABlLITT   OF 

County. 

A  claim  against  a  county  for  the  support 
of  paupers  has  none  of  the  elements  of  a  con- 
tract, and  can  be  sustained  only  when  a  lia- 
bility is  created  by  statute. 

[Ed.   Note.— For  other   cases,  see   Paupers, 
Cent.  Dig.  gi  215-237;  Dec  Dig.  {  52.»] 

2.  Paupers  (J  39*)— Soppobt— Liability  o» 
County— Notice. 

A  notice,  referring  to  an  inclosed  state- 
ment of  money  advanced  for  supplies  furnished 
a  pauper  of  the  county  notified,  and  requesting 
payment,  but  not  stating  that  the  pauper  had 
become  a  charge  on  the  county  giving  the  no- 
tice, or  that  he  was  then  in  that  county,  or 
would  require  assistance  in  the  future,  and  not 
requesting  that  he  be  removed  tberefrom  or 
stating  any  sufficient  reasons  why  he  could  not 
be  removed,  was  not  a  sufficient  compliauce 
with  Rev.  Code  1908,  |  4795,  so  as  to  create  a 
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lubilitT   against   th«  county   notified   for   the 
panper's  snpport. 

[Ed.  Note.— For  other  cases,  see  Paupers, 
Cent.  Dig.  |f  162-179;.  Dec.  Dig.  |  39.*] 

Error  to  District  C!o«rt,  Ouray  County; 
Sprlgg  Shackleford,  Judge. 

Action  by  the  Board  of  County  Commis- 
sioners of  Ouray  County  against  the  Board 
of  Cbnnty  Commissioners  of  Ounnlsou  Coun- 
ty. From  judgment  for  plaintiff,  defend- 
ant brings  error.    Reversed. 

Dexter  T.  Sapp,  of  Gunnison,  for  plaintiff 
In  error. 

HIIX,  J.  Action  by  the  board  of  county 
commissioners  of  Ouray  county  to  recover 
from  Gunnison  county  a  certain  amount  ex- 
pended for  and  on  t>ehalf  of  a  pauper  resi- 
dent of  the  latter  county.  Judgment  was  in 
favor  of  Ouray  county.  The  action  is  brought 
under  the  provisions  of  sections  4794,  4795, 
4796,  and  4797,  Revised  Statutes  1908. 

[1]  A  liability  against  a  county  for  the 
support  of  paupers  originates  solely  in  pro- 
visions of  the  statutes.  To  sustain  such  a 
claim  the  case  must  fall  vrlthln  the  liability 
thus  created  and  in  the  manner  prescribed 
by  the  statute.  There  are  none  of  the  ele- 
ments of  a  contract,  express  or  implied,  in 
a  demand  for  the  support  or  relief  of  the 
poor.  30  Cyc.  1127 ;  22  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  1003;  Hamlin  County  v.  Clark 
County,  1  S.  D.  131,  46  N.  W.  .329;  Lander 
County  y.  Humboldt  County,  21  Nev.  415,  32 
Pac.  849;  Augusta  v.  Chelsea,  47  Me.  367; 
Washoe  County  v.  Eureka  County,  25  Nev. 
356,  60  Pac.  376;  Kellogg  v.  St.  George,  28 
Me.  256;  Miller  ▼.  Somerset,  14  Mass.  396; 
Mitchell  V.  Comville,  12  Mass.  333;  Powe- 
shiek County  V.  Cass  County,  63  Iowa,  244, 
18  N.  W.  895. 

[21  The  pleadings  sought  to  charge  Gunni- 
son county  for  groceries  and  coal  furnished 
a  resident  of  that  county  by  the  board  of 
county  commissioners  of  Ouray  county  un- 
der the  provisions  of  the  sections  of  our 
statutes  above  cited.  The  sufficiency  of  the 
notice  alleged  to  have  been  given  pursuant 
to  the  provisions  of  section  4796,  supra,  was 
challenged  in  the  answer.  The  only  notice 
offered  In  evidence  to  sustain  the  allegation 
in  the  complaint  inclosed  a  bill  for  $23.60. 
It  w))s  from  the  clerk  of  the  Ouray  board, 
addressed  and  properly  mailed  to  and  receiv- 
ed by  the  derk  of  the  Gunnison  board.  Omit- 
ting the  letter  head  portion,  date,  address, 
and  signatures,  it  reads:  "Herewith  find  in- 
doaed  statement  of  money  advanced  for 
groceries  and  coal  to  one  John  Lyons,  a 
pauper  of  your  county.  We  have  Just  as- 
certained through  letters  written  by  you  in- 
closing money  to  Mr.  Lyons  for  his  support 
here,  that  he  was  a  charge  on  Gunnison 
county,  which  letters  we  now  have  in  our 
possession,  and  also  learn  that  your  county 
contributed  towards  sending  him  here.  Kind- 
ly  ivesent  this   matter   to  your   board   at 


their  next  meeting  and  forward  ns  check  in 
payment  of  same." 

Section  4795,  supra,  provides  that  the  no- 
tice shall  contain  a  statement  that  said  per- 
son has  become  chargeable  as  a  pauper  upon 
the  county  sending  the  notice;  that  it  shall 
also  include  a  request  to  the  authorities  of 
the  county  receiving  It  to  remove  said  pau- 
per forthwith  and  to  pay  the  expenses  ac- 
crued in  taking  care  of  him,  her,  or  them. 
The  notice  given  does  not  state  that  the  pau- 
per had  become  chargeable  upon  Ouray  coun- 
ty, or  that  he  was  in  that  county  at  the 
time  of  sending  the  notice,  or  that  he  would 
require  assistance  in  the  future;  neither  does 
It  request  that  he  be  r«noved  forthwith  or 
at  all  therefrom.  The  notice  inclosed  a  bill 
for  $23.50.  The  Judgment  was  for  f221.46. 
There  is  no  allegation  in  the  complaint  that 
the  pauper,  by  reason  of  sickness,  or  disease, 
or  by  neglect  of  the  commissioners  of  Gunni- 
son County,  or  for  any  other  sufficient  rea- 
son, could  not  have  been  removed  from  Our- 
ay county,  had  such  a  request  been  made. 
Under  such  circumstances,  we  are  of  opin- 
ion that  the  notice  was  insufficient  to  show  a 
compliance  with  the  statute.  80  Cyc  1132, 
1134;  Town  of  Beacon  Falls  v.  Town  of  Sey- 
mour, 46  Conn.  281;  Town  of  Beacon  Falls 
V.  Town  of  Seymour,  44  Conn.  210;  McKay 
V.  Welch,  6  N.  Y.  Supp.  358 ;»  Middletown  v. 
Berlin,  18  Conn.  189;  Cooper  v.  Alexander, 
33  Me.  453;  Belfast  v.  Lee,  59  Me.  293;  Wash- 
oe County  V.  Eureka  County,  26  Nev.  366,  60 
Pac.  376. 

The  Judgment  is  reversed. 

Reversed. 

MUSSER  and  GABBERT,  JX,  concur. 


(61  Colo.  24E) 

TOWERS  et  aL  v.  BALFB. 
(Supreme  Court  of  Colorado.    July  1,  1912.) 

Deeds  (§  143*)— Constbttctiow— Reskbvatiok 

— Trxspass. 

Where  grantor  reserved  the  right  to  re- 
move the  buildings  from  the  premises  conveyed, 
a  hydrant  used  to  supply  water  for  stock,  as 
well  as  for  house  use,  and  in  no  way  connected 
with  or  attached  to  the  buildings,  was  not  with- 
in the  reservation  of  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  f}  453-455,  465-468;   De&  Dig.  i  143.*] 

Error  to  County  CJourt,  City  and  County  of 
Denver;   Grant  L.  Hudson,  Judge. 

Action  by  Frank  T.  Towers  and  another 
against  Patrick  H.  Balfe.  From  a  Judg- 
ment for  defendant,  plaintiffs  bring  error 
Reversed  and  remanded,  with  directions. 

Robert  H.  Kane,  of  Denver,  for  plaintifls 
in  error. 

MUSSER,  J.  Patrick  Kett  conveyed  cer- 
tain premises  to  Keel  A  Ellison.     In  the 

*  Reported  in  full  In  the  New  York  Supplement ; 
reported  as  a  memorandum  decision  without  opin- 
ion In  E3  Hnn,  631. 
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deed,  as  well  as  in  a  prior  contract  of  sale, 
the  grantor  reserved  tlie  right  to  remove 
the  buildings.  Later  Keel  conveyed  his  in- 
terest in  the  premises  to  Towers,  one  of  the 
plaintiffs  in  error.  At  the  time  of  the  con- 
veyance by  Mr.  Kett,  as  well  as  at  the  time 
Mr.  Towers  became  interested  in  the  prem- 
ises, there  was  a  hydrant  thereon,  situated 
about  10  feet  from  the  house.  This  hydrant 
had  been  put  in  by  Mr.  Balfe,  the  defendant 
in  error,  two  or  three  years  before,  for  his 
mother-in-law,  Mrs.  Kett,  and  it  was  used 
In  connection  with  the  house  and  also  to 
water  the  live  stock.  When  the  house  was 
moved  from  the  premises,  Mr.  Balfe,  on  his 
own  motion,  took  this  hydrant  away.  Mr. 
Kett  did  not  know  anything  about  or  author- 
ize its  removal.  An  action  was  brought  in 
a  justice  court  for  damages  on  account  of 
the  removal  of  this  hydrant.  From  a  Judg- 
ment against  him  there,  Mr.  Balfe  appealed 
to  the  county  court,  where,  upon  trial  to  the 
conrit.  Judgment  was  rendered  in  his  favor 
for  costs. 

It  is  plain  that  the  hydrant  was  a  part  of 
the  realty  and  was  conveyed  with  it,  unless 
reserved.  Mr.  Kett  did  not  authorize  Mr. 
Balfe  to  remove  It  Even  if  Mr.  Kett  bad 
done  so,  Mr.  Balfe  would  have  had  no  right 
to  remove  the  hydrant,  because  it  was  not 
reserved  from  the  conveyance.  It  was  not  a 
building,  nor  connected  with  or  attached  to 
the  building,  so  as  to  make  it  a  part  there- 
of. While  it  was  used  to  supply  water  for 
the  house,  it  was  also  used  for  the  purpose 
of  watering  stock  kept  by  the  Ketts.  In  re- 
moving it,  Mr.  Balfe  committed  a  trespass, 
and  he  is  liable  to  the  plalntUFs  in  error 
for  the  damages  occasioned  thereby.  The 
cost  of  replacing  the  hydrant  was  $12,  and 
it  was  agreed  that  it  was  reasonably  worth 
that  sum.  This  small  matter  has  been  liti- 
gated enough. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  that  the  present 
Judgment  be  vacated,  and  another  entered 
in  favor  of  plaintiffs  in  error  for  $12  and 
costs,  as  of  the  date  of  the  former  Judgment. 

Reversed  and  remanded. 

WHITE  and  BAILEY,  JJ.,  concur. 


(63  Colo.  313) 

CLARKE,  Sheriff,  v.  ASHER. 
(Supreme  Court  of  Colorado.    July  1,  1912.) 

1.  JtlDOMENT    (§   470*)— COLLATERAI,    ATTACK. 

Where  the  court  has  jurisdiction  of  the 
parties  and  of  the  subject-matter,  its  judgment, 
unless  reversed  or  annull«d  in  a  proper  pro- 
ceeding, is  not  open  to  collateral  attack. 

tBd.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §  907;   Dec.  Dig.  §  470.*] 

2.  Taxation   (§  595*)  — Collection  — Judg- 
MBNT— Collateral  Attack. 

A  judgment  of  the  county  court  for  taxes 
on  personal  property  is  not  void,  and  subject 
to  collateral  attack,  merely  because  the  com- 
plaint on  which  it  is  based  alleges  that  for  stat- 


ed years  defendant  taxpayer  was,  on  May  1st, 
the  owner  of  the  property,  while  personal  prop- 
erty can  only  be  assessed  as  on  April  Ist  of 
each  year. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §  1218;   Dec.  Dig.  {  595.*] 

Error  to  District  Court,  La  Plata  County: 
Charles  A.  Pike,  Judge. 

Action  by  W.  B.  Asher  against  John  Clarke. 
There  was  a  Judgment  for  plaintiff,  and 
defendant  brings  error.  Reversed  and  re- 
manded. 

Defendant  in  error  commenced  suit  against 
the  plaintiff  In  error  in  bis  official  capacity, 
the  sole  purpose  of  which  was  to  enjoin  him 
from  levying  an  execution  on  property  of  the 
defendant  issued  on  a  Judgment  rendered  by 
the  county  court  of  Hinsdale  coun^  In  an 
action  wherein  the  treasurer  of  tliat  county 
was  plaintiff  and  the  plaintiff  In  the  present 
action  the  defendant  The  complaint  averred, 
so  far  as  material  to  notice  in  considering 
the  one  Question  we  shall  determine,  that  the 
action  instituted  by  the  treasurer  of  Hinsdale 
county  was  to  obtain  Judgment  against  the 
present  plaintiff  for  taxes  levied  against  him 
for  the  years  1902  and  1903  on  personal  prop- 
erty alleged  to  belong  to  the  plaintiff;  that 
he  had  no  personal  property  in  that  county 
for  either  of  these  years;  that  the  amount 
of  such  taxes  for  the  year  1902  was  a  little 
over  $100,  and  for  1903  something  like  $20 : 
and  that  in  the  complaint  in  tliat  action  it 
was  alleged  that  the  taxes  levied  were  upon 
personal  property  of  the  defendant  situated 
in  Hinsdale  county  on  the  1st  day  of  May 
for  each  of  the  years  named.  The  complaint 
further  charges  that  summons  in  this  action 
was  issued  and  served  upon  defendant  and 
judgment  rendered  against  him  by  default 
The  execution  sought  to  be  restrained  was  Is- 
sued on  this  judgment.  To  this  complaint 
the  defendant  filed  a  general  and  special  de- 
murrer, which  was  overruled,  and,  as  he 
elected  to  stand  thereon,  judgment  was  ren- 
dered in  favor  of  the  plaintiff,  perpetually 
enjoining  Urn  from  making  any  levy  under 
the  execution  in  his  hands.  To  review  this 
judgment  the  defendant  brings  the  case  here 
for  review  on  error. 

Russell  &  Reese,  of  Durango,  for  plaintiff 
In  error.  O.  S.  Galbreath,  of  Durango,  for 
defendant  in  error. 

GABBERT,  J.  [1]  The  attack  made  upon 
the  Judgment  of  the  county  court  of  Hinsdale 
county  is  collateral.  Where  the  court  has 
Jurisdiction  of  the  parties  and  the  subject- 
matter  in  a  case,  its  Judgment  unless  re- 
versed or  annulled  in  some  proper  proceed- 
ing, is  not  open  to  attack  or  impeachment  in 
any  collateral  action  or  proceeding  whatever. 
Trowbridge  v.  Allen,  48  Colo.  419,  421,  ll(^ 
Pac.  193.  From  the  averments  of  the  com- 
plaint it  appears  without  question  that  the 
county  court  of  Hinsdale  county  had  Juris- 
diction of  the  subject-matter  of  the  action  in- 
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stjtnted  by  -the  treasurer  of  Hinsdale  county 
against  the  plaintiff  In  the  case  at  bar,  and 
also  Jurisdiction  of  his  person. 

[2]  Counsel  for  plaintiff  asserts  that,  In- 
asmuch as  the  complaint  in  the  snlt  insti- 
tuted In  Hinsdale  county  alleged  that  for  the 
respective  years  of  1902  and  1903  the  plain- 
tiff, on  the  1st  day  of  May  of  each  of  these 
j-ears,  was  the  owner  of  certain  personal 
property  situated  within  the  county  of  Hlns- 
daie  subject  to  assessment,  the  Judgment  ren- 
dered on  this  complaint  is  void,  for  the  rea- 
son that  under  the  law  In  force  at  that  time 
the  owner  of  personal  property  could  only  be 
assessed  for  property  of  that  character  which 
be  had  on  hand  on  the  1st  day  of  April  of  each 
year.  This  proposition  raises  the  questiott 
of  the  sufficiency  of  the  complaint  only.  A 
judgment  is  not  void  because  of  the  failure 
of  the  complaint  upon  which  it  Is  based  to 
state  a  cause  of  action.  Camplin  v.  Jackson, 
34  Colo.  447,  452,  83  Pac.  1017;  Venner  v. 
Denver  Union  Water  Co.,  40  Colo.  212,  233, 
90  Pac.  623,  122  Am.  St  Rep.  1036;  Steln- 
hauer  v.  Colmar,  11  Oolo.  App.  494,  55  Paa 
291. 

It  may  be  that  the  complaint  In  the  action 
brought  by  the  treasurer  did  not  state  a 
cause  of  action;  but  that  question,  under  the 
facts  of  this  case,  could  only  be  raised  by  {he 
defendant  therein,  the  plaintiff  in  the  case 
here  under  consideration,  by  a  direct  attack. 
The  attack  made  Is  collateral. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  in  harmony  with  the  views  ex- 
pressed herein. 

Reversed  and  remanded. 

MUSSER  and  HILJL,  JJ.,  concur. 


<53  OOlo.  262) 

POYDAK  V.  O'CONNOR. 
{Supreme  Court  of  Colorado.    July  1,  1912.) 

Fines  (f  19*)— Payment— Recovebt. 

Plamtiff,  whose  son  was  charged  before  a 
justice  with  forgery,  on  an  agreement  with  de- 
fendant, the  county  attorney,  that  the  charge 
should  be  changed  to  one  of  larceny,  and  a  fine 
of  $100  and  coats  be  assessed,  to  be  paid  by 
plaintiff,  paid  such  amount  to  defendant,  who 
turned  it  into  the  county  treasury.  Held,  that 
the  payment  having  been  voluntary,  with  an 
understanding  of  the  facts,  and  the  object 
sought  by  plaintiff  accomplislied,  no  part  there- 
of could  be  recovered,  even  though  the  subse- 
quent proceedings  in  the  justice  court,  done  at 
direction  of  defendant  over  the  telephone,  com- 
mencing with  entry,  through  misunderstanding, 
of  a  fine  of  only  $5,  and  afterwards  changed,  at 
direction  of  defendant,  to  the  agreed  amount, 
were  void. 

[Ed.  Note. — For  other  cases,  see  Fines,  Cent 
I>ig.  Sf  20-22;   Dec.  Dig.  |  19.*] 

Error  to  Boulder  County  Court;  E.  J.  In- 
gram, Judge. 

Action  by  George  Poydak  against  Charles 
O'Connor.  Judgment  for  defendant  and 
plaintiff  brings  error.    Affirmed. 


Miller,  Bamd  &  Affolter,  of  La  Fayette, 
and  E.  li.  Williams,  of  Denver,  for.  plaintiff 
in  error.  Charles  B.  Ward  and  Harold  P. 
Martin,  both  of  Boulder,  for  defendant  In 
error. 

HILL,  J.  The  plaintiff  in  error  Instituted 
this  action  in  a  Justice's  court  to  recover 
from  the  defendant  in  error  a  certain  sum 
claimed  to  have  been  obtained  from  him  un- 
der a  mistake  of  facts  and  alleged  misrepre- 
sentations made  by  the  defendant.  Judg- 
ment was  for  the  defendant.  Upon  appeal 
to  the  county  court  the  trial  was  to  the 
court,  where  a  Judgment  was  again  entered 
In  his  favor.  The  plaintiff  brings  the  case 
here  for  review  upon  error. 

While  there  is  some  conflict  In  the  testi- 
mony, it  discloses  that  on  or  about  June  29, 
1909,  a  complaint  was  fUed  before  a  Justice 
of  the  peace  in  Boulder  county  charging  one 
George  Poydak,  Jr.,  a  son  of  the  plaintiff, 
with  the  crime  of  forgery;  that  be  was  ar- 
rested, brought  before  the  Justice,  entered  a 
plea  of  not  guilty,  and  tbe  cause  was  con- 
tinued until  July  10th  following ;  that  about 
the  5th  of  July  the  plaintiff  came  to  the 
office  of  the  defendant,  who  was  the  deputy 
district  attorney  for  Boulder  county,  and  so- 
licited him  as  sucb  officer  to  dismiss  or  make 
a  settlement  of  the  case,  advising  him  that 
the  complaining  witness'  bank  had  been  paid 
the  amount  of  its  loss  and  did  not  desire  to 
prosecute;  that  tbe  defendant  declined  to 
allow  the  son  to  go  free  without  any  punish- 
ment, but,  after  some  further  conversation 
and  explanation,  agreed  to  dismiss  the 
charge  of  forgery  and  to  accept  a  plea  of 
guilty  of  petty  larceny  in  lieu  thereof,  pro- 
vided the  accused,  or  tbe  plaintiff  for  him, 
would  pay  a  fine  of  $100  and  costs ;  that 
during  the  negotiations  the  defendant  tele- 
phoned the  Justice  and  sheriff  asking  what 
their  costs  were ;  that  the  amounts  were  as- 
certained to  be  ¥11.25;  that  the  plaintiff 
agreed  to  the  proposition  and  paid  the  de- 
fendant the  amount  of  the  costs  as  furnish- 
ed by  the  justice  and  sheriff  and  went  out 
to  secure  the  money  with  which  to  pay  the 
fine,  returning  shortly  thereafter  with  the 
$100,  which  he  paid  to  the  defendant  in  har- 
mony with  their  agreement;  that  thereafter 
the  defendant  telephoned  the  Justice  the  re- 
sult of  this  settlement  and  testified  that  he 
instructed  the  justice  by  reason  of  this 
agreement  to  change  the  charge  against  the 
young  man  to  petty  larceny  and  to  enter  a 
plea  of  guilty  for  him  and  to  assess  a  fine 
of  $95  with  costs.  The  Justice  testified  to 
the  conversation  over  the  telephone  the  same 
as  the  defendant,  except  that  be  understood 
the  attorney  to  say  that  the  amount  of  the 
fine  was  to  be  $5  and  entered  it  accordingly. 
The  defendant  mailed  to  the  Justice  a  check 
for  $16.25,  and  thereafter,  on  July  81st  fol- 
lowing, rendered  his  report  In  writing  for 
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that  month  to  the  board  of  county  commlB- 
Bloners  .which  showed  the  collections  as 
above  stated,  including  disbursements  $16.25 
as  costs  paid  to  the  Justice  In  this  case, 
which  included  $5  as  the  district  attorney's 
fee,  and  the  $95  was  remitted  by  the  deputy 
to  the  county  commissioners  with  other  sums 
Included  In  his  report  Thereafter,  upon  as- 
certaining the  condition  of  the  justice's 
doclcet,  the  defendant  had  him  change  or 
correct  it,  making  it  read  a  fine  of  $%  in- 
stead of  $6.  It  will  be  observed  that  the 
fine  was  ultimately  made  $5  less  than  the 
agreement  provided  for.  This  appears  to 
have  been  brought  about  when  in  figuring 
the  cost  by  omitting  the  district  attorney's 
fee  of  $5  and  by  thereafter  including  it  In 
the  amount  of  costs  and  paying  it  out  of  the 
total,  making  the  fine  the  amount  of  the  bal- 
ance, viz.,  $95  instead  of  the  $100,  as  the 
deputy  liad  stated  to  the  plaintiff  it  would  be. 

It  is  claimed  that  it  was  prejudicial  error 
to  allow  the  justice  to  testi^  as  to  the  rea- 
sons why,  and  circumstances  under  which, 
he  rendered  his  judgment  for  petty  larceny, 
and  thereafter  in  changing  his  docket  mak- 
ing the  fine  read  $05  instead  of  $5. 

Neither  this  plaintiff,  the  defendant  (who 
was  the  deputy  district  attorney),  nor  the 
accused  was  present  in  the  justice's  court 
when  the  original  fine  was  pronounced,  nor 
when  the  change  was  made  in  the  amount 
No  complaint  had  ever  been  made  against 
the  accused  charging  him  with  petty  larceny, 
and  while  this  modem  system  of  administer- 
ing Justice  by  agreement  over  the  telephone 
in  the  absence  from  the  court  of  the  district 
attorney,  the  witnesses,  and  the  accused,  may 
have  its  advantages  in  the  way  of  promptly 
dispatching  such  business,  it  is  hardly  such 
as  is  contemplated  by  statute  and  might  be 
subject  to  legal  objection.  Without  passing 
upon  the  validity  of  all  the  proceedings  in 
the  justice's  court  starting  with  the  tele- 
phone conversation  between  the  attorney  and 
the  justice  as  to  what  the  latter  should  do 
which  was  after  the  money  had  been  paid 
to  the  defendant  for  the  purposes  of  this 


case,  we  will  assume  that  they  were  all  void. 
This  makes  all  evidence  pertaining  to  tfaeni 
harmless. 

The  trial  court  found  that  this  money  ^vas 
paid  to  the  defendant  under  no  mistake  of 
fact  whatever;  that  it  was  paid  to  be  ap- 
plied according  to  the  agreement;  that  at 
that  time  no  fine  had  been  assessed  against 
Poydak,  Jr.,  of  which  fact  the  plaintiff  vreil 
knew ;  that  the  money  was  voluntarily  p»id 
under  an  understanding  that  it  should  be 
applied  to  the  payment  of  a  fine  and  costs 
with  the  understanding  that  the  forgery 
charge  should  be  dismissed ;  that  the  mat- 
ter was  fairly  submitted  to  the  plaintiff,  and 
in  making  his  decision  there  was  nothing  to 
prevent  the  free  exercise  of  his  will ;  that 
this  money  was  paid  as  a  fine,  and  in  such 
cases  it  would  ultimately  reach  the  county 
treasurer;  that  It  did  so,  although  not 
through  the  regular  channels;  that  it  reach- 
ed this  depository  before  demand  w-as  made 
or  suit  instituted ;  that  It  was  paid  by  plain- 
tiff to  defendant  with  the  clear  understand- 
ing of  the  facts ;  that  the  defendant  received 
it  in  good  conscience,  and  fairly  carried  out 
all  that  he  had  agreed  to  perform ;  that  the 
object  sought  by  plaintiff  was  accomplished. 
There  Is  evidence  to  sustain  these  findings. 
The  question  then  is  whether,  under  such 
circumstances,  the  plaintiff  can  thereafter 
successfully  maintain  his  suit  against  the 
deputy  district  attorney  for  the  amount  thus 
voluntarily  paid  in  excess  4;f  the  amount  of 
the  pretended  fine  first  entered  by  the  jus- 
tice. According  to  the  weight  of  authority, 
the  answer  must  be  in  the  negative.  Bxmtz 
V.  Board  of  Commissioners,  11  Wyo.  162,  70 
Pac.  840;  Comstock  v.  Tupper,  50  Vt  696; 
Elston  et  al.  v.  City  of  Chicago,  40  111.  514. 
80  Am.  Dee.  361;  Bailey  v.  Incorporated 
Town  of  Panlllna,  69  Iowa,  463,  29  N.  W. 
418. 

The  judgment  is  afiOrmed. 

AfBrmed. 

MUSSER  and  GABBERT,  JJ.,  concur. 
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BLOOMER  V.  JONES. 

(Court  of  Appeals  of  Colorado.     June  10, 
1912.) 

1.  Appeal  awd  Ebbob  (§  692»)— Rjbcobd— Suir- 
nciENcy. 

On  appeal  in  an  action  to  quiet  title,  an 
objection  to  the  admission  in  evidence  of  a 
trust  deed  wbich  conTe}°«d  land  to  plaintiff,  on 
the  ground  that,  since  the  parties  deraigned 
title  from  different  sources,  all  prerequisites 
contained  in  the  trust  deed  which  authorized 
foreclosure  should  have  been  shown  before  in- 
troduction of  the  deed  in  evidence,  will  not  be 
reviewed,  where  neither  the  trust  deed  nor  the 
trustee's  conveyance  is  in  the  record,  and  their 
contents  do  not  appear,  since  recitals  therein 
ma;  have  rendered  it  unnecessary  to  show 
any  of  such  matters  by  evidence  aliunde. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2906-2909;  Dec.  Dig. 
I  692.»] 

2.  CouBTs    (S    170*)—JuBi8Dt(moN— Amount 

IN    CONTBOVEBST— AlXEOATIORB   IN    PLXAD- 
INO. 

Under  Const  art  6,  }  23,  and  Mills'  Ann. 
St  {  10S5,  which  limits  the  jurisdiction  of  the 
county  courts  to  cases  involving  not  more  than 
$2,000,  a  complaint  to  quiet  title  is  insufficient 
to  sustain  the  judgment,  where  it  fails  to  state 
that  the  value  of  the  property  did  not  exceed 
$2,000,  though  it  contained  a  statement  "that 
the  amount  herein  involved  and  sued  for  does 
not  equal  nor  exceed  $2,000,"  since  the  juris- 
dictional statement  in  the  complaint,  and  not 
the  ad  damnum  clause,  must  be  looked  to  to 
ascertain  the   court's   jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  |  427;   Dec.  Dig.  {  170.*] 

S.  Judgment  (|  489*)— Coixateeal  Attack— 

JUBISDICTION   OF    COtJBT. 

Under  Const  art  6,  g  23,  and  Mills'  Ann. 
St  I  1055,  which  limits  the  jurisdiction  of 
county  courts  to  cases  involving  not  more  than 
^,000,  a  decree  quieting  title  is  void  and 
subject  to  collateral  attack  where  the  com- 
plaint fails  to  show  that  the  amount  in  con- 
troversy did  not  exceed  $2,000. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  }$  924,  925;  Dec.  Dig.  g  489.*] 

4.  Afpeai.  and  Erhob  (§  1078*)- Review— 
Waivee  or  Objections— Failube  to  Ab- 
otje. 

Errors  assigned,  but  not  discussed,  In  ap- 
pellant's briefs,  will  not  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
B^or.  Cent  Dig.  }§  4256-4261;    Dec  Dig.  | 

Appeal  from  District  Court,  Yuma  Oonnty; 
H.  P.  Bnrke,  Judge. 

Action  by  H.  Llewellyn  Jones  against  R. 
BL  Bloomer.  Judgment  for  plaintiff,  and  dft- 
fendant  appeals.     Affirmed. 

August  MuQtzing  and  Egbert  More,  botb  of 
Akron,  for  appellant  John  F.  Mall,  for  ap- 
pellee. 

HURLBUT,  J.  Action  to  qnlet  title,  by 
appellee  (plalntUf)  against  appellant  (defend- 
ant). 

[1]  Objection  was  made  by  appellant  to 
the  admission  in  evidence  of  the  trustee's 
deed  which  conveyed  the  disputed  premises 
to  plaintiff.  He  contends  that,  because  of 
the  fact  that  appellant  and  appellee  deraign- 
ed title  from  different  sources,  all  prerequis- 


ites contained  in  the  trust  deed  which  au- 
thorized the  trustee  to  foreclose  the  same 
should  have  been  shown  by  competent  testi- 
mony prior  to  Its  introduction  in  evidence. 
As  to  this  contention,  we  can  only  say  that 
neither  the  trust  deed  nor  the  trustee's  deed 
is  incorporated  in  the  bill  of  exceptions,  nor 
can  either  thereof  be  found  In  the  record 
of  this  case.  We  have  no  knowledge  or  In- 
formation concerning  their  contents.  For  all 
that  appears  here,  recitals  therein  may  have 
rendered  it  unnecessary  to  show  any  of  such 
matters  by  evidence  aliunde.  The  record 
discloses  a  stipulation  between  .the  parties  to 
the  effect  that  they  need  not  be  copied  In  the 
bill  of  exceptions.  Not  having  the  deeds  be- 
fore us,  we  do  not  feel  justified  in  passing 
on  the  court's  action  In  admitting  them  in 
evidence,  and  will  assume  that  they  were 
properly  admitted. 

[2]  Appellant  further  insists  that  the  court 
erred  in  refusing  to  admit  In  evidence  the 
decree  and  court  files  of  the  county  court 
of  Tama  county,  which  purported  to  quiet 
title  to  the  premises  in  one  Muntzlng.  The 
determination  of  this  question  hs  decisive  of 
this  appeal.  Appellee  insists  that  the  court 
had  no  jurisdiction  to  render  the  decree,  and 
that  all  proceedings  in  the  case  were  wholly 
void,  and  Ineffective  to  confer  any  title  what- 
ever in  the  premises  on  said  Muntzlng.  The 
point  on  which  appellee  relies  Is  that  the 
complaint  failed  to  state  that  the  value  of 
the  property  In  controversy  did  not  exceed 
the  sum  of  $2,000.  The  Constitution  pro- 
vides that  the  county  court  shall  have  no 
jurisdiction  In  any  case  where  the  debt,  dam- 
age, or  claim,  or  value  of  property  involved, 
shall  exceed  $2,000,  except  In  cases  relating 
to  the  settlement  of  estates  of  deceased  per- 
sons. Article  6,  {  23.  In  harmony  with  this 
constitutional  provision,  the  Legislature  en- 
acted section  1056,  Mills'  Annotated  Statutes, 
which  reads  as  follows:  "In  order  to  give 
the  said  courts  jurisdiction  In  any  action, 
suit  or  proceeding,  the  complaint  or  com- 
plaints shall  state  that  the  value  of  the 
property  in  controversy  or  the  amount  In- 
volved for  which  relief  is  sought  in  such  ac- 
tion, suit  or  proceeding,  does  not  exceed  the 
said  sum  of  two  thousand  (2,000)  dollars,"  etc. 

Home  et  al.  v.  Duff  et  al.,  6  Colo.  574,  in- 
volved the  tltie  to  mining  property;  the  case 
having  been  tried  In  the  county  court  The 
Supreme  Court  reviewed  the  judgment  on 
error  and  held  that  as  the  complaint  failed 
to  state  that  the  value  of  the  property  in 
controversy  did  not  exceed  the  sum  of  $2,000, 
the  county  court  possessed  no  jurisdiction  to 
hear  the  case  and  render  judgment  To  the 
same  effect:  Learned  v.  Tritch,  6  Colo.  432 ; 
Hughes  V.  Brewer,  7  Colo.  683,  4  Pac.  1115. 

It  Is  clear  from  the  statute  and  authorities 
cited  that  the  jurisdiction  of  the  county 
court  depends  on  a  statement  which  must 
appear  in  the  complaint.  If  the  action  be 
one  to  recover  a  money  judgment,  the  com- 
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plaint  mnst  state  that  tbe  amount  Involved, 
for  which  relief  Is  sought^  does  not  exceed 
$2,000,  unless  It  be  otbervrlse  shown  therein 
that  such  Is  tbe  fact.  If  the  proceeding  be 
a  suit  in  equity,  or  an  action  at  law  affect- 
ing real  or  personal  property,  then  the  juris- 
diction of  the  court  to  act  in  the  premises 
must  appear  from  a  statement  in  the  com- 
plaint .  to  the  effect  that  the  value  of  the 
property  in  controversy  does  not  exceed  the 
sum  of  $2,000.  We  must  not  be  understood 
as  holding  that  the  exact  wording  of  tbe 
statute  must  be  followed.  If  the  statute  be 
not  followed  in  hsBC  verba,  then  the  substi- 
tuted statement  must  be  equlvalemt  in  mean- 
ing and  effect 

In  tbe  case  at  bar  the  county  court  com- 
plaint offered  in  evidence  in  the  court  be- 
low failed  to  show  that  tbe  value  of  the 
property  in  controversy  did  not  exceed  the 
sum  of  $2,000.  This  omission  was  fatal  to 
the  decree  of  that  court  The  phrase  found 
In  the  complaint,  "that  the  amount  herein 
involved  and  sued  for  does  not  equal  nor 
exceed  the  sum  of  $2,000,"  was  not  a  com- 
pliance with  the  statute.  No  money  Judg- 
ment was  demanded.  Whatever  the  amount 
involved  and  sued  for  might  have  been,  it 
was  no  indication  of  the  value  of  tbe  dis- 
puted premises.  The  jurisdictional  state- 
ment in  the  complaint  and  not  the  ad  dam- 
num clause,  must  be  loolced  to  to  ascertain 
the  court's  Jurisdiction. 

[3]  Appellee  contends  that  while  the  law 
may  be  as  above  stated,  the  record  shows 
that  the  objection  to  the  admission  of  the 
county  court  decree  and  files  was  a  collateral 
attack  upon  the  same,  and  that  inasmuch 
as  the  county  court  has  concurrent  Jurisdic- 
tion with  the  district  court  within  its  pre- 
scribed limitation,  the  law  will  presume 
the  decree  to  be  valid  as  against  such  attack. 
The  case  of  Bateman  v.  Reltler,  19  Colo. 
547,  36  Pac.  648,  was  one  considered  by  tbe 
Supreme  Court  on  error  to  the  district  court 
It  was  a  case 'which  related  to  a  collateral 
attack  upon  a  Judgment  of  the  county  court 
of  Jefferson  county,  which  Judgment  involved 
real  estate.  Justice  Hayt  speaking  for  the 
court  uses  this  language:  "If  the  court  ad- 
ministering upon  the  estate  had  jurisdiction 
of  the  subject-matter  and  of  tbe  parties,  its 
orders  and  Judgments  are  not  open  to  attack 
in  this  proceeding." 

Tbe  absence  of  tbe  above-mentioned  Juris- 
dictional clause  from  the  county  court  com- 
plaint showed  on  its  face  tliat  that  court  had 
no  jurisdiction  of  the  action.  The  decree 
founded  thereon  could  be  collaterally  at- 
tacked. Trowbridge  v.  Allen,  48  Colo.  419, 
110  Pac.  193;  Empire  Ranch  &  Cattle  Co.  t 
Coldren  (Sup.)  117  Pac.  1005. 

[4]  Appellant  in  his  original  brief  did  not 
make  the  slightest  allusion  to  the  rulings 
of  the  court  upon  other  alleged  errors,  and 
particularly  to  that  excluding  from  evidence 


the  tax  deed  offered  by  appellant  in  support 
of  his  case.  Appellee,  however,  discussed  at 
length  the  rulings  of  the  court  in  that  be- 
half,  to  which  appellant  filed  a  reply  brief, 
and  again  Ignored  the  question.  We  have 
heretofore  held  that  errors  assigned  bat 
not  discussed  in  tbe  briefs  will  not  be  no- 
ticed. Hence  we  assume  that  the  district 
court  properly  excluded  tbe  tax  deed  frona 
evidence  when  offered. 

In  view  of  the  conclusions  above  express- 
ed, the  trial  court  did  not  err  in  excludlns 
from  evidence  the  decree  and  files  of  tlie 
county  court  of  Tuma  county. 

Judgment  affirmed. 

(22  Colo.  App.  417) 

HENDRIB,    County   Treasurer,   et  al.   ▼. 

ACORN  OOLD  MININQ  CO.  et  al. 

(Court  of  Appeals  of  Colorado.    June  10,  1912.) 

1.  APFKAL   and    ERROB   ({   14*)— APPIEALABI.X. 

Under  Mills'  Ann.  Code,  ^  388  (Rev.  Code 
1908,  i  422),  which  authorizes  an  appeal  from 
a  final  judgment  or  decree  involving  at  least 
$100,  or  relating  to  a  franchise  or  freehold,  an 
appeal  by  a  county  treasurer  and  a  board  of 
county  commissioners  from  a  decree  annulling 
tax  sales  of  minine  property  and  certificates  of 
purchase  issued  thereon,  and  enjoining  execu- 
tion of  treasurer's  deeds  for  such  property, 
should  be  dismissed  on  motion. 

[Ed.  Note. — For  other  casep,  see  Appeal  and 
Error,  Cent.  Dig.  S§  48-57 ;   Dec  Dig.  |  14.»] 

2.  Appeal  and  Ebsob  (f  435*)— Disihssai^— 
Right  to  Move. 

On  appeal  to  the  Supreme  Court  and  on 
transfer  of  the  cause  to  the  Court  of  Appeals 
under  Laws  1911,  p.  266,  motion  by  appellees 
to  dismiss  the  appeal  on  the  ground  that  tbe 
judgment  was  not  one  which  could  be  taken  to 
the  Supreme  Court  by  appeal  is  not  subject  to 
be  stricken,  because  there  was  full  appearance 
in  the  Supreme  Court  and  submission  to  its 
jurisdiction  by  appellees. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  2184-2190;    Dec  Dig.  { 

3.  Appbal  and  Erbob  ({  14*)— Mode  of  Re- 
view—Dismissal  Of  APPEAI/— RSDOCKETINa 

on  E^bob. 

Tbe  former  Court  of  Appeals  act  (see  Rev, 
Code  1908,  i  423)  provided  that  whenever  the 
Supreme  Court  or  Court  of  Appeals  should  dis- 
miss an  appeal  for  lack  of  jurisdiction,  and  the 
court  would  have  had  jurisdiction  if  tbe  cause 
had  come  up  on  writ  of  error,  the  court  should 
order  tlie  action  entered  as  pending  on  writ  of 
error,  and  proceed  thereon  as  if  the  action  had 
originally  been  so  brought.  Laws  1911,  p.  266, 
creating  the  present  Court  of  Appeals,  provides, 
b^  section  3,  that  it  shall  have  appellate  juris- 
diction in  civil  cases  pending  on  the  docket  oi 
the  Supreme  Court,  or  wherein  appeals  were 
perfected  prior  to  the  act,  or  thereafter  taken 
to  the  Supreme  Court  for  review,  except  writs 
of  error  to  county  courts,  by  section  4  that  all 
appeals  pending  in  the  Supreme  Court  and  all 
appeals  perfected  but  not  docketed  therein 
shall,  on  the  taking  effect  of  the  act,  be  trans- 
ferred to  the  Court  of  Appeals  "for  hearing 
and  determination,"  and  by  i;ection  7  that  the 
Court  of  Appeals  shall  adopt  rules  of  procedure 
therein  similar  to  those  in  the  Supreme  Court, 
and  shall  also  have  power  to  issue  ail  necessa- 
ry and  proper  writs  and  processes  in  aid  of  its 
jurisdiction  in  the  same  manner  and  with  tiia 
same  effect  as  the  Supreme  Court    Held  that. 
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as  to  an  action  pending  in  the  Supreme  Court 
on  appeal  improperly  allowed  from  a  judgment 
not  reviewable  in  that  manner,  the  Court  of 
Appeals  might  re-enter  the  case  as  pending  on 
erTor. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  48-57;   Dec.  Dig.  §  14.*] 

Hurlbut,  J.,  dissenting  in  part. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;  J.  W.  Shearfor,  Judge. 

Action  by  the  Acorn  Gold  Mining  Company 
and  others  against  Harry  Hendrle,  County 
Treasurer,  and  another.  Decree  for  plaln- 
tlfTs,  and  defendants  appealed  to  the  Su- 
preme Court,  whence  the  cause  was  trans- 
ferred to  the  Court  of  Appeals.  .  On  appel- 
lees' motion  to  dismiss  the  appeal  and  on 
appellants'  motion  to  strike  appellees'  mo- 
tion. Appellants'  motion  overruled,  appel- 
lees' motion  sustained,  and  canse  ordered  en- 
tered as  pending  on  error. 

Tully  Scott,  Co.  Atty.,  Thomas,  Bryant  & 
Malbum,  of  Denver,  and  G.  P.  Nevltt,  of 
Cripple  Creek,  for  appellants.  H.  Fros^  of 
Colorado  Springs,  and  Schuyler  &  Schuyler, 
of  Denver,  for  appellees. 

PER  CURIAM.  [1,2]  This  appeal  was 
taken  by  appellants,  who  were,  respectively, 
the  county  treasurer  of  Teller  county  and 
the  board  of  county  commissioners  of  the 
same  county,  from  a  final  decree  annulling 
certain  tax  sales  of  mining  property  belong- 
ing to  appellees,  and  the  certificates  of  pur- 
chase issued  thereon,  and  enjoining  the  exe- 
cution of  treasurer's  deeds  for  said  property. 
The  abstract  of  the  record,  together  with  the 
briefs  of  appellants  and  appellees,  were  fil- 
ed, and  the  cause  was  ready  for  final  hear- 
ing. In  the  Supreme  Court,  at  the  time  the 
order  was  made  transferring  the  canse  to 
this  court  under  chapter  107,  Session  Laws 
of  1011.  Afterwards  appellees  filed  their  mo- 
tion to  dismiss  the  appeal,  asserting  that  the 
Judgment  was  not  one  which  could  be  taken 
to  the  Supreme  Court  by  appeal.  Appel- 
lants moved  to  strike  the  motion  of  appel- 
lees from  the  files,  for  the  reasons,  as  claim- 
ed, that  this  court  is  without  authority  to 
entertain  such  motion,  after  full  appear- 
ance in  the  Supreme  Court  and  submission 
to  its  Jurisdiction  by  appellees,  and  that  the 
latter  are,  for  the  same  reason,  estopped  to 
question  the  Jurisdiction  on  appeal.  Counsel 
for  appellants  have  not  contested  the  claim 
of  tbeir  opponents  that  there  was  no  right 
of  appeal  from  this  judgment  to  the  Supreme 
Court  under  section  388,  Mills'  Ann.  Code 
(section  422,  Rev.  Code  1908),  and  the  posi- 
tion of  appellees  in  that  regard  is  affirmed 
by  the  court. 

[3]  On  the  other  hand,  we  cannot  assent 
to  the  grounds  of  appellants'  motion  to 
strike,  without  running  counter  to  previous 
decisions  of  this  court,  including  the  cases 


of  Western  Lumber  &  Pole  Co.  v.  Golden, 
124  Pac.  584,  and  California  M.  &  M,  Co.  v. 
Rocky  Mountain  National  Bank,  124  Pac. 
590,  recently  decided.  In  conformity  with 
the  rulings  In  the  cases  last  mentioned,  the 
motion  of  appellants  must  be  denied,  and  the 
motion  of  appellees  to  dismiss  the  appeal 
will  be  sustained,  provided,  and  it  is  further 
ordered,  that  the  clerk  of  this  court  enter 
the  cause  as  pending  on  writ  of  error,  in  tiie 
manner  and  with  the  effect,  as  provided  in 
section  423,  Code  of  Civil  Procedure,  Rev. 
Stat.  1908,  and  that  this  cause  be  set  down 
for  final  hearing,  as  upon  writ  of  error. 

HURLBUT,  J.,  concurs  In  the  dismissal  of 
the  appeal,  but  dissents  from  the  order  en- 
tering the  cause  as  pending  on  writ  of  error. 

SCOTT,  P.  J.,  having  been  of  counsel,  does 
not  participate. 


(22  Colo.  App.  14*) 

COLLINS  v.  BAILEY  et  al. 

(Court  of  Appeals  of  Colorado.    April  8,  1912. 
Reliearing  Denied  June  10,  1012.) 

1.  New  Tbiai,  (|  18*)  —  Rmht  to— Amend- 
ment OF  Answeb  After  VEanicT. 

Where,  in  an  action  for  possession  of  lode 
mining  claims  from  which  defendants  extracted 
ores  as  owners  of  a  joint  claim,  the  original 
answer  merely  denied  plaintifTs  ownership  and 
right  of  possession,  it  was  error  to  refuse  plain- 
tiff a  new  trial,  where  defendants  were  permit- 
ted, after  verdict  in  their  favor,  to  file  an 
amended  answer  setting  up  an  affirmative  claim 
to  a  vein  within  plaintiff's  ground  by  reason  of 
defendants'  claim  of  apex  right. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  iS  24-29;    Dec.  Dig.  i  la*] 

2.  Mines  and  Minerals  (S  38*)— Lode  Min- 
ing Claims  —  Apex  Rights  —  Evidence  — 
sufficienct. 

In  an  action  for  possession  of  lode  mining 
claims  from  which  defendants  extracted  ores 
as  owners  of  an  adjoining  claim,  evidence  held 
insnfiicient  to  show  that  defendants'  operations 
in  plaintiff's  ground  were  in  a  vein  apexing  in 
defendant's  claim. 

,[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |$  87%-113;  Dec.  Dig.  | 
38.*] 

3.  Mines  and  Minebalb  (S  38*)— Lode  Min- 
ing Claims— Action  fob  Possession— In- 
structions. 

In  an  action  for  possession  of  lode  mining 
claims  from  which  defendants,  as  owners  of 
an  adjoining  claim,  extracted  ores  under  claim 
that  they  were  operating  in  a  vein  apexing  in 
tlieir  ground,  an  instruction  that,  in  determin- 
ing whether  a  vein  is  continuous  in  its  down- 
ward course,  it  is  not  necessary  that  the  vein 
should  be  open  or  disclosed  for  the  entire  dis- 
tance, but  that  the  jury  should  consider  all  the 
facts  shown  as  to  the  dip  or  incline  of  the  vein, 
its  geological  and  mineral  character,  and  the 
walls,  and  from  the  whole  evidence  determine 
whether  it  was  the  same  vein,  was  erroneous 
as  tending  to  mislead. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  $S  87%-il3;  Dec.  IMg.  f 
38.*] 
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Appeal  from  District  Court,  Eagle  Coun- 
ty; Cbas.  Ca vender, -Judge. 

Action  by  Daniel  Collins  against  John  W. 
Bailey  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.     Reversed. 

M.  B.  Carpenter,  of  Denver,  for  appellant. 

SCOTT,  P.  J.  On  the'  25th  day  of  Janu- 
ary, 1907,  the  plaintiff  in  this  case  filed  his 
amended  complaint  in  the  district  court  of 
Eagle  county,  alleging,  substantially,  that 
on  the  1st  day  of  September,  1906,  he  was, 
and  ever  since  and  hitherto  has  been,  the 
owner  In  fee  simple  of  the  Australian,  the 
Shamrock,  and  the  Hecia  lode  mining  claims 
situated  In  the  Holy  Cross  mining  district 
in  Eagle  county;  that  be  claims  the  right 
to  occupy  and  possess  said  premises,  and  is 
entitled  to  the  possession  thereof,  by  a  full 
compliance  with  the  local  laws  and  rules  of 
said  mining  district,  the  laws  of  the  state 
of  Colorado,  and  by  patents  from  the  United 
States ;  and,  further,  that  the  defendant  the 
French  Mountain  Mining  Company,  and  the 
defendants  John  W.  Ball^,  W.  B.  Brown, 
and  Edw&rd  Brown,  on  or  about  the  1st  day 
of  November,  1906,  wrongfully  entered  Into 
said  claims,  and  have  ever  since  unlawfully 
held  possession  of  the  same,  and  have  been 
extracting  therefrom,  as  plaintiff  is  Inform- 
ed and  believes,  ores  of  the  value  of  $100,- 

000.  The  prayer  was  for  recovery  of  posses- 
sion of  the  several  lode  mining  claims,  for 
damages,  and  for  costs  of  suit  To  this  com- 
plaint there  were  filed  the  separate  answers 
of  the  defendants;  but  all  of  these  were  sim- 
ilar and  alleged,  in  substance,  that,  as  to 
whether  or  not  the  plaintiff  was  the  owner 
of  the  claims  mentioned  in  the  complaint, 
defendants  had  not  and  could  not  obtain  suffi- 
cient knowledge  or  information  upon  which 
to  base  a  belief,  and  deny  that  on  November 

1,  1906,  or  at  any  other  time,  the  defend- 
ants, or  any  of  them,  wrongfully  or  other- 
wise entered  upon  the  said  claims,  or  any 
of  them,  or  at  said  date  or  since,  or  at  any 
time,  have  wrongfully  held  possession  there- 
of, and  deny  that  said  defendants,  or  any  of 
them,  have  extracted  ore  therefrom  of  the 
value  of  any  sum  whatsoever. 

Upon  this  complaint  and  these  separate 
answers  the  case  was  tried  to  a  jury  which 
returned  a  verdict  in  favor  of  the  defend- 
ants in  the  following  words:  "We,  the  Jury, 
find  the  issues  herein  joined  tor  the  defend- 
ants, and  that  the  defendants  W.  B.  Brown 
and  Edward  Brown  are  the  owners,  and  the 
defendant  the  French  Mountain  Mining 
Company  Is  the  lessee,  and  entitled  to  the 
possession,  of  the  vein  or  lode  opened  and 
developed  in  the  Hecla  and  Shamrock  lode 
claims  by  what  is  known  as  the  lower  tun- 
nel." 

Pending  a  hearing  on  a  motion  for  a  new 
trial,    the  court  permitted   the   defendants. 


over  the  objection  of  plaintiff,  to  file  a  Joint 
amended  answer  In  which  it  was  alleged, 
among  other  things,  that  the  defendants 
further  answering  said  complaint,  and  by 
way  of  counterclaim,  allege  that,  at  all  times 
mentioned  in  plaintiff's  complaint,  the  de- 
fendants W.  B.  Brown  and  Edward  Brown 
were,  and  still  are,  the  owners  in  fee  sim- 
ple of  the  Grand  Trunk  lode  mining  claim, 
situate  in  the  Holy  Cross  mining  district, 
state  of  Colorado;  that  on  or  at>out  the 
day  of  August,  1904,  they  gave   or 


extended  a  lease  of,  or  bond  upon,  said  claim 
to  the  defendant  John  W.  Bailey,  who  there- 
after and  in  May,  1906,  assigned  said  lease 
and  bond  to  the  defendant  the  French  Moun- 
tain Mining  Company,  which,  ever  since  said 
time,  has  been  in  tlie  actual  possession  and 
occupancy  of  said  lode  and  vein;    that  said 
Grand   Trunk    lode   lies   paralM   and    ad- 
jacent to  the  Australian  lode  claim;    that 
the  said  Australian,  Hecla,  and  Shamrock 
claims  He  parallel  to  each  other  in  one  body 
with   end   lines  practically  upon  one   line; 
that  the  said  defendant  the  French  Mountain 
Mining  Company  cut  and  intersected,   at   a 
point  within  the  exterior  sidelines  of  the  said 
Australian,  Shamrock,  and  Hecla  group,  the 
Grand  Trunk  lode  and  the  vein  thereof;  that 
said  vein  so  drifted  upon  by  said  company 
is  the  vein  in  controversy  in  this  action  and 
is  the  only  vein  from  which  the  defendants 
have  extracted  or  taken  out  any  ore  in  said 
tunnel.    Defendants  further  allege  that  said 
vein  is  the  Grand  Trunk  vein  and  has  been 
disclosed   and   discovered  along,   upon,    and 
in  the  said  Grand  Trunk  lode,  and  that  said 
vein  throughout  its  entire  depth  is  the  prop- 
erty of  the  defendants  as  owners  or  lessees 
of  the  Grand  Trunk  vein,  and  as  being  a 
vein  apexlng  upon  and  within  the  said  Grand 
Trunk  lode.    It  was  further  alleged  that  the 
plaintiff    has    no    right,    title,    or    interest 
whatever  in  or  to  said  lode,  and  that,  al- 
though the  vein  was  cut  at  a  point  within 
the  sidelines  of  the  Australian,   Shamrock, 
and  H^cla  group  extended  downwards  ver- 
tically, the  said  vein  was  so  cut  because  In 
its  dip  it  crossed  the  vertical  sidelines  of 
the  Australian  lode,  and  that  said  vein  in 
its  dip  extended   into  the  ground  beneath 
the   surface    of   the    said    Australian    and 
Shamrock  claims,  but  continues  at  all  times 
to  the  Grand  Trunk  v^n  apexlng  upon  the 
Grand  Trunk   lode  and   belonging   thereto, 
and  that  said  vein  where  the  same  is  cut 
and  developed  in  said  tunnel  is  the  identical 
vein  located,  opened  up,  and  developed  on 
the  surface  of  the  Grand  Trunk  lode  mining 
claim.     Further,  defendants  disclaimed  any 
right  or  title  to  said  Australian,  Shamrock, 
and  Hecla  claims  except  their  right  and  ti- 
tle to  the  Grand  Trunk  vein  so  far  as  the 
same  may  lie  beneath  the  surface  boundaries 
of   said   Australian,    Shamrock,   and   Hecia 
claims  between  vertical  planes  drawn  down- 
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ward  through  the  endllnea  of  said  Grand 
Tnmk  lode  so  continued  In  their  own  di- 
rection that  such  planes  will  Intersect  such 
exterior  parts  of  such  vein  or  lode,  and 
their  right  to  remove  ore  and  other  material 
from  their  said  Grand  Trunk  lode.  The  de- 
fendants prayed  that  the  defendants  W.  B. 
Brown  and  Edward  Brown  be  adjudged  to  be 
the  owners,  and  the  defendant  the  Frendi 
Mountain  Mining  Company  be  adjudged  to 
be  the  lessee  and  entitled  to  the  possession, 
of  the  alleged  Grand  Tmnk  lode  or  vein, 
cat  within  the  sidelines  of  plaintUTs  lode 
claims. 

After  this  answer  was  permitted  to  be  fil- 
ed, the  court  overruled  plaintiff's  motion  for 
a  new  trial  and*  rendered  judgment,  in  sub- 
stance, that  the  defendants  are  entitled  to 
the  possession  of  the  vein  or  lode  In  dis- 
pute In  this  action  opened  up  and  disclosed 
within  the  sidelines  of  the  Heda  and  Sham- 
rock claims  as  a  vein  or  lode  ai)exlng  within 
the  lines  of  the  Grand  Tmnk  lode  and  a 
part  thereof,  the  defendants  W.  B.  Brown 
and  Edward  Brown  being  so  entitled  as  the 
owners  thereof,  and  that  plaintiff  has  no 
right,  title,  or  Interest  therein  whatever.  It 
was  further  adjudged  that  said  vein  is  In 
fact  the  Grand  Trunk  vein  belonging  to 
and  having  its  apex  upon  the  Grand  Trunk 
lode,  and  that  the  title,  rights,  and  inter- 
ests of  the  defendants  are  hereby  quieted 
and  confirmed  as  against  the  said  plaintiff 
and  all  persons  claiming  under  hlni,  and 
that  said  plaintiff,  his  agents,  servants,  and 
attorneys,  are  hereby  enjoined  and  restrain- 
ed from  asserting  or  claiming  any  right,  ti- 
tle, or  interest  in  said  vein,  or  in  any  ore 
taken  from  said  vein,  and  from  In  any  man- 
ner Interfering  with  said  defendants  or  their 
heirs  or  assigns,  or  any  of  them.  In  their 
working  of  said  vein  or  lode  upon  the  dip 
thereof,  or  In  the  extraction,  treatment,  sale, 
or  disposal  of  ore  therefrom,  unless  it  shall 
hereafter  be  shown  that  the  apex  of  said 
vein  departs  from  the  Grand  Trunk  claim, 
tn  which  event  the  plaintiff  shall  have  leave 
to  apply  for  a  modification  of  this  order 
and  decree  to  the  extent  owned  by  such  de- 
parture. 

The  case  was  thereupon  appealed  to  the  Su- 
preme Court  and  is  now  before  this  court 
for  review.  Before  the  case  was  submitted 
to  the  Jury,  plaintiff  moved  for  a  directed 
verdict  upon  the  ground  that  defendants  had 
not  proved  any  continuous  vein  or  body  of 
ore  from  the  ground  of  defendants  into  the 
patented  ground  of  plalntiO;,  within  the 
meaning  of  the  acts  of  Congress,  and  that 
the  continuity  and  dip  were  not  established 
by  competent  or  any  testimony. 

The  following  instruction  la  likewise  com- 
plained of:  "The  Jury  are  instructed  that. 
In  determining  whether  a  vein  is  continuous 
In  its  downward  course.  It  is  not  necessary 
that  the  vein  should  be  opened  up  or  dls- 
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closed  for  the  entire  distance;  but  yon  must 
take  Into  consideration  all  the  facts  shown 
as  to  the  dip  or  Incline  of  the  vein,  Its 
geological  and  mineral  character,  and  of  the 
walls,  and  from  the  whole  evidence  decide 
whether  it  Is  the  same  vein  in  fact." 

It  was  agreed  that  plaintiff  was  the  own- 
er of  the  Australian,  the  Shamrock,  and  the 
Hecla  lodes,  and  that  the  defendants  were 
the  owners  and  lessees  of  the  Grand  Trunk 
lode;  that  the  ore  being  removed  and  the 
workings  in  dispute  are  within  the  lines  of 
the  Hecla,  and -between  which  and  the  Grand 
Trunk  lie  the  Shamrock  and  the  Australian, 
is  likewise  admitted.  So  that  the  claim  of 
the  defendants  in  this  case  arises  solely 
upon  their  contention  that  the  vein  so  be- 
ing worked  In  the  Hecla  apexes  in  the  Grand 
Trunk.  The  errors  assigned,  and  which 
seem  necessary  to  consider,  are:  (a)  The  re- 
fusal of  the  court  to  direct  a  verdict  for  the 
plaintiff;  (b)  the  order  of  the  court  allowing 
defendants  to  file  an  amended  answer  to 
conform  to  the  proof;  (c)  the  giving  of  the 
instruction  to  the  Jur^  heretofore  set  out, 
over  the  objection  of  the  plaintiff. 

[1]  It  will  be  seen  that  the  answer  of  the 
defendants  upon  which  the  case  was  tried 
was  simply  the  denial  of  ownership  and  the 
right  to  possession  by  plaintiff  of  the  lode 
claims  set  out  in  the  complaint;  while  the 
amended  answer,  permitted  to  be  filed  after 
verdict  was  returned,  set  up  an  affirmative 
claim  to  the  vein,  admitted  to  be  within  the 
plalntifTs  ground,  by  reason  of  defendant's 
claim  of  apex  right  This  was  a  new  and 
different  cause  of  action  from  that  set  np 
in  the  original  answer  and  upon  which  the 
case  was  tried. 

The  appellate  courts  of  this  state  have 
been  liberal  In  the  matter  of  the  allowance 
of  amendments  to  pleadings,  and  particular- 
ly so  as  applied  to  answers.  In  the  case  of 
Cartwright  v.  Ruffin,  43  Colo.  377,  96  Pac. 
261,  it  was  held  that  amendments  to  plead- 
ings are  largely  in  the  discretion  of  the  trial 
Judge,  and,  unless  clearly  abused,  such  dis- 
cretion ordinarily  will  not  be  Interfered 
with  on  appeal.  It  was  there  further  held 
that  greater  liberality  Is  necessarily  allowed 
in  the  matter  of  amendments  to  answers 
than  to  complaints,  especially  under  Code 
practice,  and  that  this  liberality  is  some- 
times extended  to  the  admission  of  entirely 
new  defenses. 

While  the  question  of  the  amendment  pre- 
sented for  considoratlon  in  that  case  was 
not  determined,  yet  It  was  characterized  as 
radical.  Neither  do  we  find  It  necessary  to 
determine  whether  or  not  the  amended  plead- 
ing in  this  case,  as  such,  was  allowable.  Yet 
in  view  of  the  finding  hereinafter  stated,  as 
to  the  failure  of  proof  upon  the  part  of  the 
defendants,  we  hold  that  for  such  reason  the 
amendment  was  not  proper. 
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But  If  the  amended  pleading  be  oo  sidered 
as  permissible  and  within  the  discretion  of 
the  court,  then,  under  the  practice,  it  was 
the  duty  of  the  court  in  this  case  to  have 
granted  a  new  trial,  and  to  have  thus  per- 
liiitted  the  parties  to  try  the  case  upon  the 
new  pleadings. 

"At  common  law  the  court  has  power  to 
allow  an  amendment  of  the  pleadings  In  a 
case  until  final  Judgment;  and  authority  is 
given  by  statute  in  most  of  the  states  to 
allow  amendments  after  as  well  as  before 
Judgment  by  the  insertion  of  new  allegations 
material  to  the  case.  Although  this  is  an 
extraordinary  power  and  should  be  sparingly 
exercised,  amendments  have  been  allowed  un- 
der s{>ecial  circumstances  even  after  satis- 
faction of  the  Judgment  If  the  amendment 
is  allowed,  the  Judgment  should  be  vacated 
in  order  to  give  the  opposite  party  an  op- 
portunity to  controvert  the  new  allegations; 
or  a  separate  trial  should  be  had  upon  the 
new  issues."  1  Am.  &  Eng.  Bnc.  PI.  &  Pr. 
605,  606,  607. 

Therefore  the  refusal  of  the  court  to  grant 
a  new  trial  after  allowing  the  amended  an- 
swer to  be  filed,  and  thus  to  permit  the  case 
to  be  tried  upon  the  pleadings  as  amended, 
was  error.  The  verdict  and  the  Judgment 
were  wholly  at  variance  with  the  defend- 
ants' pleadings  upon  which  the  case  was 
tried,  and  it  has  been  held  that  the  Judgment 
obtained  through  a  clear  departure  from  the 


Issues  Joined  cannot  be  sustained.     Jackson 
V.  Aekroyd,  15  Colo.  583,  26  Pac.  132. 

The  court's  action  In  allowing  the  amend- 
ment was  also  in  violation  of  the  Code  provi- 
sion requiring  a  showing  to  be  made.  Mills' 
Ann.  Code,  f  65.  The  motion  for  a  new 
trial  should  have  been  granted. 

[2]  From  what  has  been  said  the  Judgment 
should  be  reversed;  but,  inasmuch  as  tbe 
case  may  be  again  tried,  it  seems  proper  to 
consider  the  remaining  questions.  From  a 
careful  study  of  the  record  it  seems  quite 
clear  that  there  was  a  failure  of  proof  aa 
to  the  defendants'  claim  of  apex  right.  In 
order  to  understand  the  Issue,  it  will  be 
necessary  to  consider  the  following  sketches, 
to  which  we  will  refer  as  "figures  "1"  and 
"2,"  respectively.  Figure  1  shows  the  sur- 
face lines  and  location  of  the  lode  claims 
involved.  It  also  shows  the  line  of  the  tun- 
nel and  the  location  of  the  shaft,  also  the 
workings  on  the  Grand  Trunk  lode,  referred 
to  in  the  record  as  the  "upper  tunnel."  Fig- 
ure 2  Is  intended  as  a  sectional  view  show- 
ing the  shaft  on  the  Grand  Trunk  sunk  a 
short  distance  below  the  level  of  the  upper 
tunnel,  which  last  appears  to  be  about  30. 
feet  t)eIow  the  surface,  and  also  shows  what 
is  known  as  the  "up-ralse"  in  the  lower  tun- 
nel on  the  Hecla  claim,  as  well  as  the  sup- 
posed course  of  the  vein  between  these 
points,  an  estimated  vertical  distance  of  550 
feet,  all  of  which  was  wholly  uncovered  and 
unexplored. 
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Tbe  sbaft  on  the  Grand  Trunk  Is  testified 
to  by  tbe  defendant  Bailey  as  extending 
about  60  feet  below  the  level  of  tbe  upper 
tunnel,  but  by  reason  of  water  therein,  not 
examined  by  other  witnesses.  The  up-raise 
in  tbe  Hecla  Is  estimated  to  be  about  45  feet 
vertically  upward  from  the  level  of  tbe  lower 
tunnel,  but  constructed  through  the  ore  In 
a  sort  of  circular  stairway  form,  reaching 
and  exposing  a  small  portion  of  both  walls, 
but  always  at  different  places.  Bailey  tes- 
tiflea  that  tbe  sbaft  from  the  tunnel  level 
In  the  Grand  Trunk  follows  the  dip  of  a 
Tdn  to  the  bottom  of  tbe  shaft.  These 
maps,  and  the  record,  except  as  to  figure  1 
where  the  surface  lines  are  from  actual  sur- 
vey, are  made  from  alleged  surveys  of  oth- 
ers, not  in  evidence,  and  the  seeming  guess 
and  speculation  of  the  makers  of  the  maps. 
Tbe  dip  of  tbe  vein  In  the  Hecla,  as  far  as 
exposed,  seems  to  compare  with  the  dip  of 
the  vein,  so  far  as  disclosed.  In  the  Grand 
Trunk;  but  there  seems  to  be  so  little  Of  ei- 
ther vein  exposed  that  estimates  In  that  re- 
gard are,  of  necessity,  largely  conjectural. 
The  character  of  the  ore  in  tbe  Grand  Trunk 
tunnel  is  said  to  be  the  same  as  that  in  the 
lower  tunnel,  except  that  the  ore  in  the 
Grand  Trunk  is  oxidized.  The  witness  Boeh- 
mer,  for  the  defendants,  says  that  he  also 
bases  his  opinion  that  tbe  vein  disclosed  on 
tbe  Heda  and  that  appearing  on  tbe  Grand 
Trunk  are  one  and  the  same  vein,  because  of 
a  dyke  running  through  the  mountain,  paral- 
leling the  supposed  vein,  and  he  designates 
this  formation  as  mica-schist,  gneiss,  and 
granite,  as  indicated  In  figure  2.  But  where 
one  of  these  formations  begins  and  another 
ends  is  no  clearer  in  tbe  testimony  than  it 
appears  in  the  map.  Besides,  there  Is  no 
evidence  as  to  the  dyke  In  the  several  forma- 
tions suggested,  except  as  it  may  appear  In 
the  lowur  tunnel.  It  is  true  that  Bailey  says 
that  the  vein  as  disclosed  In  the  Grand 
Trunk  and  in  tbe  Hecla  la  the  only  vein  on 


the  mountain;  but  the  witness  Horace  Hav- 
ens testifies  as  to  tbe  Pelican  and  Pelican 
Extension  veins  which  show  on  the  surface 
for  1,000  or  1,500  feet,  and  that  the  MoUie 
vein  has  always  been  considered  by  those 
operating  it  as  one  of  the  strongest  veins  in 
that  country.  These  veins  are  all  in  the 
same  mountain  as  the  ground  in  dispute. 
Havens  further  testifies  that  he  had  worked 
in  all  of  these  veins  and  was  familiar  with 
tbe  ores  in  them,  and  that  they  were  of  the 
same  character  as  that  in  the  Hecla.  He 
further  testifies  that  all  of  these  veins  are 
of  the  same  general  dip  and  strike  as  those 
in  tbe  Hecla  and  Grand  Trunk.  Havens  is 
corroborated  in  this  testimony  by  the  wit- 
ness Happel,  who  testifies  he  has  worked  on 
his  own  claims,  the  Three  Nations  and  the 
Mack,  also  the  Virginian,  Grand  Trunk,  Peli- 
can, Ck>mstock,  and  Great  Western,  all  in 
the  same  locality,  and  that  the  veins  are  all 
similar,  having  the  same  character  of  ore, 
tbe  same  character  of  walls,  and  all  about 
of  the  same  dip.  This,  with  other  testimony 
in  the  case,  seems  to  make  the  declaration 
of  Bailey,  that  there  are  no  other  veins  in 
that  mountain,  appear  absurd. 

Boehmer,  the  engineer,  testifying  for  the 
defendants,  on  cross-examination  says:  "Q. 
Why  did  you  mark  this  lower  tunnel,  when, 
as  a  matter  of  fact,  the  lower  tunnel  is  200 
or  300  feet  away?  A.  It  Is  projected  on. 
That  dotting  is  on  there  to  show  that.  Q. 
Why  did  you  change  the  course  and  dimen- 
sions of  that  streak?  A.  I  platted  that  from 
the  dips  that  I  took  in  the  lower  level.  The 
average  was  67  degrees.  I  drew  that  line 
67  degrees,  and  the  upper  one  I  found  65  de- 
grees, and  I  started  that  from  the  upper 
workings  and  then  connected  with  an  Irregu- 
lar line.  Q.  Had  you  projected  with  the  67 
degrees,  it  would  come  out  in  the  Australian? 
A.  Yes,  if  that  line  was  projected,  It  would 
come  out  in  the  Australian.  Q.  So  if  you 
take  the  dip  of  the  vein,  as  shown  in  the 
lower  workings,  and  project  that  to  the  sur- 
face, with  that  same  angle,  it  would  come 
out  in  tbe  Australian?  A.  Tes,  it  would.  Q. 
And  not  on  tbe  Grand  Trunk,  at  all?  A. 
Yes,  sir.  Q.  When  you  got  about  here  to 
this  line,  between  tbe  Shamrock  and  the 
Australian,  then  you  commenced  to  give  oft 
towards  the  Grand  Trunk?  A.  Yes,  sir.  Q. 
Why?  A.  Because  the  vein  up  there  Is  with- 
in the  Grand  Trunk,  and  not  the  Australian, 
and  you  have  to  connect  vein  with  vein,  and 
could  not  connect  any  dip  you  happen  to  find. 
Q.  In  other  words,  you  must  connect  wheth- 
er it  la  solid  rock  or  not?  A.  Yes,  sir;  you 
must  connect  vein  with  vein.  Q.  Did  you  go 
up  here  to  examine  and  find  if  there  was  a 
vein  on  the  sitrface?  A.  No,  I  couldn't  see 
anything  there.  Q.  Then  the  upper  exhibit  is 
conjecture  beyond  the  end  of  the  drift  so 
far  as  tbe  lower  tunnel  is  concerned,  and 
conjecture  so  far  as  the  upper  tunnel  is  con- 
cerned down  this  way  to  the  east?  A.  No, 
not  the  upper  one.    That  la  put  on  by  the 
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evl<}<>nce  of  Mr.  Bailey.  I  didn't  see  that 
myself.  Q.  So  far  as  you  are  concerned?  A. 
So  far  as  I  am  concerned,  yes.  Q.  Why 
didn't  you  take  Mr.  Bailey's  word  for  this 
up-ralse  in  the  lower  tunnel  workings?  A. 
I  could  get  at  that"  Transcript  of  Record, 
folios  182,  183,  184. 

This  testimony  shows  clearly  that,  if  the 
vein  continued  on  the  angle  of  the  dip  esti- 
mated by  the  witness  as  being  the  angle  in 
the  lower  tunnel,  the  vein  would  come  to 
the  surface  on  the  Australian,  and  not  on 
the  Grand  Trunk,  as  contended  by  the  de- 
fendants. It  likewise  discloses  the  uncer- 
tainty of  his  Information  upon  which  he  re- 
lied to  make  the  map.  Figure  2.  This  wit- 
ness also  testlfles,  and  there  seems  to  be  no 
other  contention,  that  the  top  of  the  up-raise 
In  the  Hecla  is  550  feet  lower,  vertically, 
than  the  bottom  of  the  Grand  Trunk  shaft, 
and  also  300  feet  distant,  at  right  angles, 
from  the  bottom  of  the  Grand  Trunk  shaft, 
as  well  as  200  feet  nearer  the  southerly  end- 
lines  of  the  claims.  It  will  be  seen  that,  if 
this  is  a  fair  statement  of  the  substance  of 
the  testimony,  the  conclusion  that  the  work- 
ings in  the  Hecla  are  In  the  vein  said  to  apex 
in  the  Grand  Trunk  is  the  result  simply  of 
conjecture  and  speculation;  and,  considered 
in  Its  most  favorable  light  for  the  defend- 
ants, is  not  sufficient  upon  which  to  base  a 
verdict  and  judgment  In  their  favor. 

Section  2322,  R.  V.  Statutes  U.  S.  (U.  S. 
Comp.  St.  1901,  p.  1425),  conferring  what  is 
commonly  known  as  the  "apex  right,", is  in 
derogation  of  the  common  law  which  grant- 
ed to  the  owner  of  lands  all  veins  within 
the  vertical  lines  of  his  land  to  the  center 
of  the  earth,  and  it  has  been  generally  held, 
in  the  determination  of  cases  under  this 
statute,  that  the  presumption  is  with  the 
owner  of  the  lands  as  to  his  right  to  veins 
b.nd  ore  bodies  within  his  vertical  sidelines. 

It  was  said  in  Stevens  v.  Gill,  Fed.  Cas. 
No.  13,398,  that  "the  burden  of  proof  is 
upon  the  plaintiffs  claiming  the  apex,  both 
because  they  are  the  plaintiffs,  and  because 
they  are  seeking  to  go  out  of  their  own  ter- 
ritory Into  that  of  others."  This  seems  to 
be  the  universally  accepted  rule  of  appel- 
late courts,  including  our  own.  Again,  to 
establish  such  a  claim;  and  from  the  very 
nature  of  the  case,  there  should  be  at  least 
a  reasonable  degree  of  certainty  in  the  proof. 

The  following  statement  of  the  rule  is 
perhaps  as  fair  as  can  be  selected  from  the 
reported  cases  in  this  regard:  "The  act  of 
Congress  (section  2322,  Rev.  St)  gives  to 
the  owner  of  a  mineral  vein  or  lode,  not  only 
all  that  is  covered  by  the  surface  lines  of 
his  established  claim  as  those  lines  are  ex- 
tended vertically,  but  it  gives  him  the  right 
to  possess  and  enjoy  that  lode  or  vein  by 
following  it  when  it  passes  outside  of  those 
vertical  lines  laterally.  But  this  right  is 
dependent,  outside  of  the  lateral  limits  of 
the  claim,  upon  its  being  the  same  vein  as 


that  within  those  limits.  For  the  exercise 
of  this  right  It  must  appear  that  the  vein 
outside  is  identical  with  and  a  continuation 
of  the  one  Inside  those  lines.  But  if  the 
mineral  disappears  or  the  fissure  with  its 
walls  of  the  same  rock  disappears,  so  that 
Its  Identity  can  no  longer  be  traced,  the  right 
to  pursue  it  outside  of  the  perpendicular 
lines  of  claimants'  survey  is  gone."  Iron 
Silver  Min.  Co.  v.  Cheesman,  116  U.  S.  629, 
6  Sup.  Ct  481,  29  L.  Ed.  712. 

To  say  then,  in  this  case,  that  the  alleg- 
ed apex  on  the  Grand  Trunk  is  that  of  the 
vein  appearing  on  the  Hecla  at  a  wholly  un- 
explored distance  ot  550  feet  with  a  right 
angle  distance  of  300  feet,  and  an  additional 
extended  distance  lengthwise  of  the  claims 
200  feet  is  to  base  such  conclusion  upon 
mere  speculation. 

Particularly  Is  this  true  In  the  light  of  the 
scant  development  at  either  point,  and  the 
slight  and  uncertain  evidence  as  to  the  for- 
mation. Thus  by  these  figures  of  the  engineer 
from  a  point  at  the  bottom  of  the  shaft  on 
the  Grand  Trunk  to  a  point  at  the  top  of 
the  upraise  from  the  tunnel  in  the  Hecla 
would  be  in  a  straight  line  through  the 
earth  a  distance  of  approximately  667  feet, 
all  of  which  is  unopened,  unexplored,  and 
the  character  of  which  Is  wholly  unknown. 
To  conclude,  under  this  state  of  facts,  that 
this  distance  is  traversed  by  a  single  con- 
tinuous vein  of  which  these  two  points  are 
the  only  opened  and  exposed  parts,  is  little 
short  of  absurd. 

We  can  find  no  case  wherein  such  a  wild 
guess  has  been  accepted  as  proof.  In  fact 
the  most  that  can  be  said  in  favor  of  snch 
a  conclusion  is  that  it  is  the  opinion  of  an 
engineer.  But  in  view  of  the  many  worked 
and  ore-bearing  veins  In  the  same  locality, 
on  the  same  mountain,  with  similar  dip  and 
strike,  this  opinion  can  be  regarded  as  bat 
little,  if  anything,  beyond  a  guess,  and  min- 
ing engineers  cannot  be  said  to  be  Infallible 
as  guessers. 

It  was  said  in  Heinze  et  al.  v.  B.  &  M.  Co., 
30  Mont  485,  77  Pac.  423:  "The  plalntlfTs 
have  not  by  their  operations  so  developed 
their  own  workings  from  the  apex  of  their 
vein  down  to  the  disputed  territory  as  to 
furnish  substantial  evidence  that  their  claim 
is  probably  well  founded.  Indeed,  whUe 
they  concede  that  there  is  a  vein  In  the  de- 
fendant's ground  dipping  to  the  south,  their 
own  contention  Is  based  exclusively  upon 
the  opinion  of  their  engineers  that  if  the 
vein  having  its  apex  in  the  Minnie  Healy 
ground  continues  to  dip  at  the  same  angle 
from  certain  points  where  It  is  exposed  in 
the  upper  levels  in  their  workings.  It  will 
reach  the  point  where  the  defendant  is  con- 
ducting its  operations.  This  is  not  sufficient 
to  overcome  the  presumption  that  the  de- 
fendant owns  the  ores  found  beneath  Its 
own  surface^    This  presumption  may  not  be 
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•Tertarned  by  specnlatlve  conjecture  or  even 
tntelligent  gaess." 

Ab  we  read  tbe  facts  in  the  case  of  Colo. 
Cent.  Con.  Mln.  Co.   v.  Turck,  50  Fed.  888, 

2  0.  C.  A.  67,  they  were  much  more  favor- 
able to  the  apex  claimant  in  that  case  than 
In  the  case  at  bar.  And  the  testimony  was 
there  held  to  be  mere  speculation.  The 
proof  was  Insufficient  upon  which  to  base  a 
Terdict  and  Judgment. 

[3]  The  instruction  complained  of  was  mis- 
leading, if  not  erroneous  in  this  case.  It 
might  have  been  allowable  in  a  case  where 
a  vein  had  been  opened  and  identified  for 
substantial  distances  and  at  points  in  close 
proximity,  but  even  in  that  case  It  should 
have  been  qualified  and  amplified  so  as  to 
permit  a  finding  based  only  upon  a  state  of 
facts  sufficient  to  reasonably  Justify  such  a 
conclusion.  It  should  have  denied  the  right 
of  the  Jury  to  guess,  speculate,  or  conjecture. 

Judgment  reversed.  All  the  Judges  con- 
enrring. 

03  Colo.  App.  28S) 

HALL  T.  RAMSEY  ft  BYAKS.t 

(Conrt  of  Appeals  of  Colorado.     May  13,  ' 
1912.) 

Trusts   (|  102*)— Cbkation  —  CoKSTBUcnv* 

Tbdst. 

A  bank  contracted  to  sell  land  subject  to 
an  incnmbraDce,  the  purchase  price  to  be 
payable  in  installments  and  a  warranty  deed 
to  be  delivered  on  full  payment  After  pay- 
ment of  the  amount  due  above  the  incum- 
brance, the  bank  on  payment  of  subsequent 
installments  issued  its  cashier's  checks  for 
such  installments,  and  attached  them  to  the 
agreement.  The  bank  subsequently  became 
insolvent.  The  purchasers  did  not  know  there 
was  any  incumbrance  on  the  premises,  were 
not  aware  of  the  issuance  of  the  cashier's 
checks,  and  there  was  no  agreement  by  the 
bank  to  pay  such  incumbrance.  Held,  that 
the  issuance  of  the  cashier's  checks  created 
no  fiduciary  relationship  between  the  purchas- 
ers and  the  bank,  and  they  could  not  require 
the  application  of  such  amount  on  the  incum- 
brance on  the  theory  that  it  was  a  trust  fund. 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent.  Dig.  {  163;    Dec.  Dig.  |  102.*] 

Appeal  from  District  Court,  Otero  Coun- 
ty; J.  E.  Rizer,  Judge. 

Proceedings  on  a  claim  of  Ramsey  &  Byars 
against  G.  M.  Hall,  receiver  of  the  State 
Bank  of  Rocky  Ford.  From  an  order  allow- 
ing the  claim,  the  receiver  appeals.  Revers- 
ed, with  directions. 

Fred  A.  Sabin,  of  La  Junta,  for  appellant 
John  B.  Voorhees,  of  Pueblo,  for  appellees. 

SCOTT,  P.  3.  This  is  an  appeal  from  an 
order  of  the  district  court  of  Otero  county 
allowing  the  claim  of  appellees  as  a  trust 
fund  In  the  matter  of  the  receivership  of  the 
State  Bank  of  Rocky  Ford.  There  is  no  sub- 
stantial conflict  In  the  testimony,  and  from 
which  we  gather  the  following  facts: 

On  the  16th  day  of  December,  1902,  the 


State  Bank  of  Rocky  Ford  was  the  owner  of 
a  lot  and  business  building  in  the  city  of 
Rocky  Ford,  subject  to  an  Incumbrance  of 
$2,500  secured  by  trust  deed  on  the  prem- 
ises. The  title  to  the  premises  had  lieen  tak- 
en, and  was  then  |ield  in  the  name  of  E.  J. 
Smith,  cashier  of  the  bank.  On  that  day, 
and  acting  for  the  bank,  Smith  entered  into 
a  written  contract  with  the  appellees  for  the 
sale  of  the  premises.  It  was  understood  by 
all  parties  that,  while  the  title  was  in  Smith 
and  the  contract  was  made  in  Smith's  name, 
yet  the  property  was  that  of  the  bank  and 
that  the  contract  was  for  the  bank.  The 
purchase  price  agreed  upon  and  which  agree- 
ment was  denominated  in  "escrow  agree- 
ment" was  $7,600.  This  was  to  be  paid  as 
follows:  $350  cash;  $350  on  the  2d  day  of 
January,  1903;  and  a  note  of  $6,900,  vrlth 
interest  at  8  per  cent,  per  annum,  due  on  or 
before  69  months  from  date,  the  principal 
and  interest  to  be  paid  in  monthly  install- 
ments of  not  less  than  $100  each  month.  A 
warranty  deed  for  the  premises.  In  terms 
conveying  the  property  to  appellees  free  and 
clear  of  all  Incumbrances,  was  executed  as 
of  even  date  with  the  agreement,  and  depos- 
ited together  with  it  with  the  State  Bank  of 
Rocky  Ford.  The  agreement  further  provid- 
ed that  appellees  were  to  have  possession  of 
the  premises  on  January  2,  1903,  and  were 
to  pay  all  taxes  and  to  keep  the  building  on 
tbe  premises  Insured  In  a  sum  not  less  than 
$4,000  in  favor  of  the  vendor.  On  the  18th 
day  of  December,  1902,  Smith  executed  ills 
note  to  the  bank  in  tbe  sum  of  $5,100  pay- 
able in  69  months.  On  tbe  face  of  the  note 
were  written  the  words,  "Ramsey  and  Byars 
deal."  Smith  testifies  that  this  note  was  for 
the  purpose  of  convenience  in  carrying  the 
account  on  the  boolu  of  the  bank.  The  two 
cash  payments  of  $360  each,  amounting  to 
$700  and  tbe  note  for  $5,100,  make  a  total  of 
$5,800,  a  discrepancy  between  that  and  tbe 
purchase  price  of  $1,800.  What  became  of 
this  la  not  clear  from  the  record.  On  the 
31st  day  of  December,  1907,  at  the  time  of 
tbe  failure  of  the  bank,  the  appellees  had 
paid  all  of  the  agreed  purchase  price  except 
the  total  sum  of  $700.55  due  as  principal  and 
Interest.  The  incumbrance  of  $2,500  on  the 
property  had  not  been  discharged  by  the 
bank.  But,  when  all  of  the  purchase  price 
in  excess  of  tbe  amount  of  tbe  Incumbrance 
had  been  paid,  tbe  monthly  payments  were 
then  received  by  "Smith,  who  issued  tbe  bank's 
cashiers'  checks  in  each  Instance  and  attached 
these  to  the  escrow  agreement  These  pay- 
ments so  made,  and  for  which  such  cash- 
iers' checks  were  issued,  amounted  at  the 
time  of  the  follure  of  the  bank  to  the  total 
sum  of  $2,000.  The  monthly  payments  were 
credited  alike  on  the  note  of  appellees  to 
Smith  and  tbe  note  of  Smith  to  the  bank. 
The  petition  of  appellees  prayed  the  court  to 
declare  this  sum  of  $2,000  a  trust  fund,  and 
that  upon  payment  by  appellees  of  the  sum 
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of  $700.55  due  on  tbe  purchase  price  the  re- 
ceiver be  ordered  to  pay  off  the  $2,500  In- 
cumbrance, and  deliver  to  appellees  the  said 
warranty  deed,  for  the  premises,  then  held 
by  him.  This  was  In  substance  the  order  of 
the  court  and  of  which  ■  the  receiver  com- 
plains. It  appears,  also,  that  prior  to  the 
filing  of  the  petition  In  this  oase  the  appel- 
lees had  paid  to  the  receiver  the  sum  of  $125, 
which  he  accepted,  and  still  retains. 

It  will  be  seen  that  the  only  question  for 
determination  Is  as  to  whether  or  not  the 
$2,000,  paid  by  the  appellees  to  tbe  bank 
under  their  contract  of  purchase,  and  for 
which  cashiers'  checks  or  certificates  were 
80  issued,  constituted  a  trust  fund  within  the 
meaning  of  the  law. 

Counsel  submitted  elaborate  briefs,  and 
have  made  extensive  oral  arguments  upon  the 
questions  of  tracing  trust  funds,  of  estoppel, 
of  agency,  and  of  the  statute  of  frauds,  all 
of  which  seem  to  have  no  place  In  the  case, 
as  we  understand  the  facts. 

It  is  contended  By  the  appellees:  (1)  "That 
the  money  paid  by  appellees  on  their  con- 
tract that  is  represented  by  cashiers'  checks 
is  a  trust  fund  to  be  applied  in  paying  for 
the  property  and  paying  off  the  incumbrance 
thereon.  (2)  This  money  was  turned  Into 
the  general  funds  of  the  State  Bank  of 
Rocky  Ford  and  became  a  part  of  its  as- 
sets." 

The  court  seems  to  have  adopted  this  the- 
ory of  the  case  and  to  have  rendered  judg- 
ment accordingly.  It  is  quite  clear  that.  If 
the  appellees  have  any  claim  at  all,  It  is 
under  and  by  virtue  of  their  contract  with 
the  bank  using  the  name  of  Smith  for  the 
purchase  of  the  premises.  This  is  the  con- 
tention of  api)eHees  as  set  out  In  their  peti- 
tion and  in  the  briefs.  If,  then,  the  contract 
was  in  fact  the  contract  of  the  bank,  though 
made  in  Smith's  name,  then  there  can  be  no 
element  of  agency  or  trust.  In  such  case  the 
bank  agreed  to  sell,  and  Ramsey  and  Byars 
agreed  to  buy.  The  moneys  paid  by  the  lat- 
ter were  simply  payments  to  the  bank  upon 
their  contract  with  the  bank.  It  may  be  pre- 
sumed that  It  was  the  purpose  of  the  bank 
to  pay  the  Incumbrance  of  $2,500  when  it 
bad  received  the  full  consideration  of  the 
contract,  and  thereafter  to  deliver  the  deed. 
But  there  is  no  evidence  as  to  any  such 
agreement  between  appellees  and  Smith  or 
any  other  officer  of  the  bank. 

The  appellees  seem  to  have  made  the 
monthly  payments  from  first  to  last  as  agreed 
in  the  contract.  It  Is  not  contended  by  ap- 
pellees that  they  even  knew  cashiers'  cer- 
tificates were  being  Issued,  nor  does  It  ap- 
pear that  there  was  any  subsequent  or  dif- 
ferent agreement  than  the  original.  We  are 
unable  to  find  in  the  record  any  evidence 
tending  to  show  that  at  the  time  of  the  con- 
tract of  purchase,  or  at  any  time  before  the 
failure  of  the  bank,  either  Ramsey  or  Byars 
knew  that  there  was  an  incumbrance  on  the 
premises.    It  is  not  referred  to  in  the  writ- 


ten agreement,  nor  In  the  warranty  deed 
executed  at  the  time.  The  petition  ot  ap- 
pellees recites:  "Your  petitioners  further 
allege  that  they  are  now  informed  and  be- 
lieve and  80  state  the  fact  to  be  that  said 
property  is  now  and  was  at  the  time  of  said 
sale  subject  to  a  certain  Incumbrance  In  the 
sum  of  tweuty-flve  hundred  dollars  ($2,500.- 
00),  witnessed  by  one  promissory  note  for 
said  sum  of  twenty-five  hundred  dollars  ($2,- 
500:00),  dated  January  11,  1899,  payable  to 
Thurlow,  Button,  and  Williams  on  or  before 
January  11,  1902,  together  with  Interest 
thereon  at  the  rate  of  eight  per  cent.  (8%) 
per  annum,  interest  payable  semiannually, 
secured  by  deed  of  trust  upon  said  property, 
hereinbefore  described,  which  said  deed  of 
trust  was  duly  recorded  In  the  office  of  the 
county  clerk  and  recorder  of  Otero  county, 
Colorado;  that  no  part  of  said  note  has 
been  paid  save  and  except  the  Interest  there- 
on and  the  same  has  been  extended  from 
time  to  time;  that  there  Is  now  due  upon 
said  note  as  Interest  the  sum  of  one  hundred 
forty-one  dollars  and  twenty-five  cents  ($141.- 
25)  which  together  with  the  principal  of  said 
note  makes  the  amount  due  thereon  two 
thousand  six  hundred  forty-one  and  »»/ioo 
dollars  ($2,641.25)."  From  this  allegation, 
and  from  an  examination  of  the  agreement 
as  well  as  the  deed.  It  would  seem  that  ap- 
pellees were  without  actual  knowledge  of 
any  Incumbrance  on  the  property  prior  to 
the  failure  of  the  bank,  and  that  they  trust- 
ed and  relied  solely  on  the  agreement  of  the 
bank  to  deliver  to  them  a  deed  for  the  prem- 
ises unincumbered  upon  tbe  completion  of 
the  payments  agreed  by  them  to  be  made. 
The  action  of  the  bank  alone  in  Issuing 
cashiers'  certificates  for  certain  payments 
made  under  the  state  of  facts  here  can  cre- 
ate no  fiduciary  relationship  between  the 
bank  and  the  appellees.  The  appellees  are 
simply  unfortunate,  in  that  they  are  the  vic- 
tims of  misplaced  faith  and  confidence  in  the 
integrity  and  stability  of  the  bank  with 
which   they  contracted. 

Whether  or  not  appellees  may  be  held  to 
be  general  creditors  is  not  without  difficul- 
ty, but  It  would  seem  that  the  issuance  of 
the  certified  checks  may  be  said  to  amount 
to  an  admission  of  indebtedness  or  liability 
under  the  contract,  when  considered  with  the 
whole  conduct  of  the  bank  in  relation  there- 
to, and  It  would  seem  that  equity  should  de- 
cree that  they  be  declared  general  creditors 
to  that  extent.  The  question  is  not  raised 
or  discussed  in  the  briefs. 

We  can  find  no  legal  basis,  under  the  state 
of  facts  presented,  for  the  order  of  the  court 
holding  the  sums  of  money  paid  by  appel- 
lees and  for  which  cashiers'  checks  v^re  is- 
sued, to  be  trust  funds  and  entitled  to  pref- 
erence, and  must,  therefore,  hold  such  order 
to  be  error. 

To  that  extent  the  order  of  the  court  ia 
reversed,  with  Instruction  that  the  order  be 
further  modified,  In  that  the  sum  of  $125 
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paid  by  appellees  to  the  receiver  be  repaid 
to  tbem. 

Reversed,  with  instructloca.    All  the  Judg- 
es concurring. 

(a  Colo.  App.  382) 

FLEMING  T.  HOWBBX, 
(Court  of  Appeal!  of  Colorado.    June  10,  1912.) 

1.  Taxation  ({  761*)— Tax  Deeds— Saub  of 

NONCONTIOUOUS   TRACTS   EN    MaBSK. 

A  tax  deed  showing  a  sale  of  several  non- 
contiguous tracts  to  a  county  en  masse,  for  a 
gross  sum,  and  that  the  certificate  of  purchase 
on  vhich  the  deed  was  based  had  been  as- 
signed by  the  county  clerk  more  than  three 
years  after  the  tax  sale  and  issuance  of  the 
certificate,  was  void  on  its  face. 

[ESd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {§  151(>-15J3 ;   Dec.  Dig.  |  761.*] 

2.  Taxation  {|  761»)— Tax  Deed  —  Requi- 

BITES. 

Tax  deeds  omitting  to  recite  as  required  by 
law,  that  the  property  had  not  been  redeemed 
from  tax  sate,  were  insufficient. 

[Ejd.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  {f  1509-1513;   Dec.  Dig.  {  761.»] 

8.  Taxation  ({  805*)— Tax  Deeds— Action  to 

Rkcoveb  Land — Limitations. 

Where  a  tax  deed  was  void  on  its  face, 
such  deed  and  payment  of  all  taxes  assessed 
on  the  land  for  a  subsequent  period  of  seven 
years  and  four  months  were  insufficient  to  set 
the  five-year  statute  of  limitations  in  motion  in 
taroT  of  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  Si  1598-1597 ;   Dec.  Dig.  |  806.*] 

4.  Advebse  Possession  (|  79*)— Color  of  Ti- 
tle—Void  Tax  Deed. 

A  void  tax  deed  is  sufficient  to  confer 
color  of  title  on  a  grantee  from  the  date  of  its 
record. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §{  459-4^;  Dec.  Dig.  f  79.*] 

5.  Adverse  Possession  (S  85*) — Requisites. 

Actual  adverse  possession  cannot  be  es- 
tablished by  inference  or  implication. 

[B!d.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  |i  498-50.S,  656,  657,  6C0, 
668,  688-690;    Dec. /Dig.  {  85.*] 

6.  Adtkbsb  Possession  (|  85*)— COlob  or  Ti- 
tle—Evidence. 

Adverse  possession  under  color  of  title  by 
the  holder  of  a  void  tax  deed  was  not  es- 
taUisbed,  where  the  proof  did  not  show  when 
such  holder  went  into  possession,  nor  that  he 
was  in  actual  add  continuous  possession  of  the 
land  during  the  whole  period  of  seven  years 
required. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session. Cent  Dig.  {i  498-503,  656,  657,  660, 
«68,  688-690;   Dec.  Dig.  i  86.*i 

T.  Adverse    Possession    (|    85*)— Oonstbuo- 
TivE  Possession — Presumptions. 

The  holder  of  a  perfect  legal  title  has  con- 
Btractive  poeseesion,  which  is  deemed  to  con- 
tinue until  interruption  by  the  actual  entry  and 
adverse  possession  taken  by  another,  or  until 
payment  of  taxes  on  vacant  and  unoccupied 
lands  for  the  requisite  period,  concurrent  with 
color  of  title  made  in  good  faith,  as  provided 
by  Rev.  St  1908,  {  4090  shall  have  become  in 
law  an  actual  ouster  or  disseisin. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
Bcssion,  Cent  Dig.  §§  498-508,  656,  657,  660, 
668,  688-690;    Dec.   Dig.  |  86.*] 


'8.  Adverse  Possession   (f  110*)— CSbLOB  of 

Title— Statutes— Pleading. 

The  benefit  of  Rev.  St.  1908,  {  4090,  pro- 
viding for  adverse  possession  of  unoccupied 
lands  under  color  of  title  and  payment  of  taxes, 
cannot  be  taken  advantage  of  nnlesa  pleaded. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  ||  636-645;  Dec.  Dig.  { 
110.*] 

Appeal  frona  District  Court,  Washington 
County;   H.  P.  Burke,  Judge. 

Action  by  Lardner  Howell  against  J.  V. 
Fleming.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Thomas  B.  Stuart  and  Charles  A.  Murray, 
both  of  Denver,  for  appellant  B.  H.  Gil- 
more,  of  Denver,'  amicus  curls.  John  F. 
Mall,  of  Denver,  for  appellee. 

KING,  J.  Appellee,  as  plaintiff,  brought 
this  action  in  the  nature  of  ejectment,  to  re- 
cover from  the  defendant  four  certain  par- 
cels of  land  situate  In  Washington  county, 
alleging  bis  title  In  fee  simple  and  right  to 
Immediate  possession,  and  that  defendant 
wrongfully  withheld  possession  thereof.  The 
defendant,  among  other  defenses,  pleaded  ti- 
tle In  himself  by  virtue  of  several  tax  deeds, 
also  color  of  title  under  one  of  said  deeds, 
and  invoked  the  bar  of  the  statute  of  limita- 
tions, pleading  and  relying  upon  both  the 
short  statute  as  applied  to  actions  for  re- 
covery of  land  sold  for  taxes  (Rev.  St  1908, 
$  5733 ;  Mills'  Ann.  St  {  3904)  and  the  sev- 
en-year statute,  alleging  his  actual  posses- 
sion under  claim  and  color  of  title  made  In 
good  faith,  with  payment  of  all  taxes  legally 
assessed,  for  the  full  period  required  by  said 
statute  (Rev.  St  1908,  |  4089). 

Plaintiff  deralgned  title  from  the  original 
patentee  through  several  mesne  conveyances. 
No  serious  objection  was  made  to  pialntUTs 
title,  except  that  it  was  defeated  by  the  sev- 
eral tax  deeds  and  the  statutes  of  limitation 
as  hereinbefore  set  forth. 

[1]  Defendant's  several  tax  deeds  were  re- 
fused admission  as  evidence  of  title,  but  ad- 
mitted for  the  purpose  of  showing  color  of 
title.  Each  was  void  on  its  face.  The  first 
deed,  because  It  showed  the  sale  to  the  coun- 
ty of  several  noncontiguous  tracts  of  land, 
en  masse,  for  a  gross  sum,  and  that  the  cer- 
tificate of  purchase,  upon  which  the  deed 
was  based,  had  been  assigned  by  the  county 
clerk  more  than  three  years  after  the  tax 
sale  and  Issuance  of  said  certificate.  Emer- 
son V.  Shannon,  23  Colo.  274,  47  Pac.  302, 
58  Am.  St  Rep.  232;  Page  v.  Gillett,  47 
Colo.  289,  107  Pac.  290;  Hughes  t.  Webster, 
122  Pac.  789,  790;  Camahan  v.  Sleber  Cat- 
tle Co.,  34  Colo.  257,  82  Pac.  592;  Empire 
Ranch  &  Cattle  Co.  ▼.  Coldren,  117  Pac. 
1005;  McLaughlin  v.  Reichenbach,  122  Pac. 
47.  The  second  deed  was  made  pursuant  to 
the  same  tax  sale  as  the  first,  upon  an  as- 
signment of  the  certificate  made  by  the  coun- 
ty treasurer,  by  authority  of  the  board  of 
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county  commlsBlonen,  but  was  Yold  on  Its 
face  because  of  tbe  recital  therein  of  the 
sale  of  noncontiguous  tracts  en  masse,  as  In 
tbe  first 

[2]  The  other  two  deeds  omitted  certain 
material  recitations  required  by  the  statute 
to  be  made  in  tbe  form  prescribed  for  treas- 
urer's deeds,  to  wit,  that  the  property  had 
not  been  redeemed  from  tax  sale  as  provided 
by  law.  Tbe  deeds  were  therefore  Inadmissi- 
ble as  evidence  for  the  puriwse  of  showing 
title. 

[31  Seven  years  and  four  months  bad  elaps- 
ed after  tbe  first  tax  deed  had  been  recorded, 
before  suit  was  brought,  and  all  taxes  as- 
sessed upon  said  lands  difring  that  time  had 
been  paid  by  the  defendant;  but  tbe  deed, 
being  void  on  its  face,  did  not  operate  to 
set  tbe  five-year  statute  of  limitations  in 
motion.  Corner  r.  Chaffee,  0  Colo.  814;  Page 
V.  Gillett,  supra;  Sayre  v.  Bage,  47  Colo. 
600,  108  Pac.  160;  Hughes  v.  Webster,  supra. 

[4]  Tbe  tax  deed  relied  upon  by  the  de- 
fendant gave  him  color  of  title  from  the 
date  of  its  record.  Morris  &  Tbombs  v.  St. 
Louis  National  Banlc,  17  Colo.  231,  29  Pac. 
802;  Sayre  ▼.  Sage,  supra;  Hughes  v.  Web- 
ster, supra.  But  it  is  not  necessary  to  de- 
cide whether  the  bar  of  the  seven-year  stat- 
ute of  limitations  began  to  run  from  the 
date  of  such  record,  or  whether  the  payment 
of  taxes,  admitted  and  otherwise  established, 
was  sufficient  to  constitute  an  effective  bar 
to  tbe  suit.  If  compliance  with  other  provi- 
sions of  the  said  statute  had  concurred  there- 
with; for  tbe  evidence  does  not  prove  such 
concurrence.  It  does  not  show  when  the 
defendant  went  into  possession,  nor  that  be 
was  in  tbe  actual  and  continuous  possession 
of  said  lands  during  tbe  whole  period  of 
seven  years  mentioned. 

[S]  Actual  adverse  possession  cannot  be 
established  by  inference  or  implication.  The 
admission  that  he  was  in  possession  at  and 
for  some  time  prior  to  the  time  when  suit 
was  commenced  was  not  sufficient  The  na- 
ture of  tbe  defense  relied  upon  required 
strict  proof. 

[61  There  was  a  complete  failure  of  such 
proof  to  establish  tbe  possession  as  alleged. 
This  failure  is  not  cured,  nor  avoided,  nor 
is  defendant  in  any  way  aided,  by  the  doc- 
trine of  constructive  possession,  for  bis  void 
deed  did  not  give  him  such  possession. 

[71  On  tbe  contrary,  the  grantee  of  the 
original  owner  bad  constructive  possession 
by  virtue  of  a  perfect  legal  title,  and  such 
possession  is  deemed  to  continue  until  in- 
terrupted by  an  actual  entry  and  adverse 
possession  taken  by  another  (Morris  & 
Tbombs  v.  St  Louis  National  Bank,  supra), 
or  until  the  payment  of  taxes  on  vacant  and 
unoccupied  lands  for  the  requisite  period 
of  years,  concurrent  with  color  of  title  made 
in  good  faith  (as  provided  by  section  4090, 


Bev.  Stats.  1908),  shall  bave  become  eqnivm- 
lent  in  law  to  actual  ouster  or  disseisin. 

[8]  Tbe  benefit  of  this  latter  statute  was 
claimed  by  appellant  in  argument,  bat  can- 
not be  allowed,  for  tbe  reason  that  its  bar 
was  neither  raised  by  tbe  pleadings  nor  sus- 
tained by  the  facta  developed  at  the  trial. 

ESxpress  mention  of  other  exceptions  taken 
and  assignments  of  error  made  by  appel- 
lant is  unnecessary,  by  reason  of  decisions 
of  the  Supreme  Court  upon  the  questions  In- 
volved rendered  since  tbe  briefs  in  this  case 
were  filed.  And  particular  reference  to  the 
argument  in  tbe  able  and  exhaustive  brief 
of  tbe  amicus  curiae  is  not  made,  for  the 
reason  that  such  brief  is  based  upon,  and 
the  argument  confined  almost  entirely  to, 
those  provisions  of  the  statutes  of  limitation 
which  are  not  properly  raised  by  the  plead- 
ings nor  sustained  by  tbe  evidence  herein, 
and  therefore  not  applicable. 

Finding  no  substantial  error  In  the  rec- 
ord, the  Judgment  of  tbe  trial  court  wUl  be 
affirmed. 

(ZI  Colo.  App.  UO) 
ROBEBTS  et  aL  t.  SCTBVIN  DITCH  CO. 

(Court  of  Appeals  of  Colorado.     April  8^ 

1912.    Bebeariog  Denied  Jooe 

10.  1912.) 

Eminknt  Domain  (|  133»)— Damaoks— VxtuB 

OF  Impboveuents. 

On  coQdemnatlen  of  land  for  an  irrigation 
ditch  right  of  way,  the  owners  were  entitled  to 
an  award  for  the  value  of  an  existing  ditcli 
useful  for  the  purposes  desizned  by,  and  to 
be  used  by,  petitioner,  though  tbe  ditch  had 
been  constructed  and  abandoned  before  the 
owners  acquired  title  to  the  land. 

[Kd.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig,  H  858-361%;  Dec  Dig.  | 

Appeal  from  District  Court,  Larimer  Coun- 
ty; James  B.  Garrlgues,  Judge. 

Condemnation  proceeding  by  the  Scurvin 
Ditch  Company  against  George  F.  Roberta 
and  another,  partners  as  Roberts  Brothers. 
From  the  Judgment,  defendants  appeal.  Re- 
versed, with  directions. 

J.  F.  Farrar,  of  Ft  Collins,  for  appellants. 
Paul  W.  Lee,  of  Ft  Collins,,  for  appellee^ 

SCOTT,  P.  J.  This  la  an  appeal  from  tbe 
Judgment  of  the  district  court  in  a  condem- 
nation proceeding  involving  the  right  of  way 
for  an  irrigation  ditch.  The  Judgment  ap- 
pealed from,  after  reciting  tbe  amount  of 
damages  to  be  allowed  the  appellants,  by  the 
commissioners  theretofore  appointed,  to  wit 
$175,  as  having  been  regularly  and  properly 
ascertained  and  determined  and  having  been 
theretofore  paid  into  court  for  the  use  of 
appellants,  rendered  Judgment  as  follows; 
"Now  therefore,  It  is  ordered  that  the  said 
petitioner  shall  be  and  become  seised  in  tw 
of  the  following  described  land,  and  that  it 
nmy  take  possession  of  and  bold  and  use 
the  same  for  the  purpose  specified  in  said 
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petition,  and  that  It -shall  thereupon  be  dis- 
cbaiged  from  all  claims  for  any  damages  by 
reaaon  of  any  matter  specified  In  such  pe- 
tition and  certificate  of  commissioners,  that 
is  to  say:  A  strip  of  land  extending  through 
the  N.  W.  ^  of  section  26  and  through  sec- 
tions 23  and  13,  all  in  township  10  N.,  range 
70  west  of  the  6th  P.  M.  In  Larimer  county, 
Colorado,  the  same  being  100  feet  in  width. 
Fifty  feet  on  either  side  of  the  center  line 
of  a  certain  ditch  now  constructed  thereon, 
which  line  is  described  as  follows:  Com- 
mencing at  a  point  on  the  canal  of  the  North 
Pondre  Irrigation  Company  whence  the 
southeast  corner  of  section  22,  township  10 
N.  range  70  W.  of  the  6th  P.  M.,  bears  N. 
61*,  21'  east,  1,100  feet ;  tlience  in  a  general 
northeasterly  direction  to  a  point  1,812  feet 
east  of  the  quarter  comer  on  the  west  side 
of  section  13,  township  10  N.,  range  70  W. 
of  the  6tb  P.  M.,  at  which  point  the  said 
constructed  ditch  terminates.  And  also  con- 
tinning  from  the  said  last-mentioned  point, 
a  strip  of  land  100  feet  In  width,  being  50 
feet  on  either  side  of  a  line  described  as 
follows :  From  the  end  of  said  ditch  above 
described,  thence  N.  0*  east,  546  feet;  thence 
N.  32°  east,  300  feet,  to  a  natural  ravine  or 
gulch  following  the  center  line  or  thread  of 
said  ravine  In  a  northeasterly  course,  3,884 
feet,  to  a  point  on  the  east  line  of  section  13, 
township  10  N.,  range  70  W.,  378  feet  south 
of  the  northeast  comer  of  said  section  13. 
The  said  land  so  to  be  taken  being  38.36 
acres."  It  further  appears  that  the  condem- 
nation proceeding  was  instituted  in  compli- 
ance with  the  direction  of  the  court  In  a 
judgment  before  rendered  in  an  injunction 
proceeding,  wherein  the  appellants  sought  to 
enjoin  the  appellee  from  entering  upon  and 
using  said  lands  and  a  certain  ditch  or  ex- 
cavation, the  land  in  question,  alleged  to  be 
the  property  of  the  plaintiff. 

The  findings  and  Judgment  of  the  court  in 
that  proceeding  were  as  follows:  "And  the 
court  having  heard  the  evidence  adduced  by 
the  plaintiffs  and  the  defendant  as  well, 
touching  the  allegations  contained  in  the 
complaint  and  answer,  and  being  now  fully 
advised  In  the  premises,  doth  find:  That  the 
equities  herein  are  with  the  plaintiffs.  That 
the  allegations  in  the  complaint  contained 
are  true.  That  the  worlc  of  the  construc- 
tion of  the  Scurvln  Ditch  was  begun  about 
the  year  1885,  and  that  the  same  was  never 
completed,  but  that  the  same  was  abandoned 
by  the  original  projectors  of  the  said  ditch 
more  than  20  years  prior  to  the  commence- 
ment of  this  action.  That  no  easement  was 
obtained  by  the  original  builders  of  said 
ditch  through,  over,  and  across  the  land  now 
owned  by  the  plaintiffs.  That  neither  the 
North  Poudre  Lend,  Canal  &  Reservoir  Com- 
pany, nor  its  successors  in  interest,  have 
done  any  work  on  the  said  ditch  from  the 
date  of  the  cessation  of  work  thereon  In  the 
year  1887  until  the  defendant  entered  there- 
on In  May,  1908,  to  repair  and  complete  the 


said  ditch.  That  the  defendant  herein  ob- 
tained no  right  to  possession  of  the  said 
ditch,  or  right  of  way  by  virtue  of  its  deed, 
dated  April  8,  1008,  from  the  North  Poudre 
Irrigation  Company,  successor  to  the  North 
Poudre  Land,  Canal  &  Reservoir  Company, 
the  original  builder  of  said  Scurvln  Ditch; 
and  the  said  defendant,  the  Scurvln  Ditch 
Company,  should  be  enjoined  during  the  pen- 
dency of  this  action,  and  until  the  final 
hearing  herein,  from  further  occupancy  or 
possession  of  the  said  ditch  and  right  of 
way,  as  the  same  traverses  the  lands  of  the 
plaintiffs  as  herein  above  mentioned.  And 
therefore,  it  is  ordered,  adjudged,  and  de- 
creed that  the  defendant  herein  the  Scurvln 
Ditch  Company  forthwith  refrain  JTrom  far- 
ther occupying  the  line  of  ditch  commonly 
known  as  the  Scurvln  Ditch,  as  the  same 
traverses  sections  13,  23,  and  the  (N.  W.  \i) 
of  section  26,  township  10  N.,  range  70  W., 
unless  forthwith  the  said  defendant  shall 
elect  to  file  its  petition  in  condemnation  to 
condenm  a  right  of  way  for  said  ditch,  as 
the  same  traverses  the  aforesaid  lands;  and 
thereupon  the  Scurvln  Ditch  Company  files 
In  this  court  its  petition  in  eminent  domain, 
being  No.  2,313  of  the  files  of  this  court  to 
acquire  the  said  right  of  way,  to  have  ad- 
Judged  the  compensation  therefor  and  the 
damages  to  be  assessed  In  the  manner  pro- 
vided by  law,  and  in  said  proceeding  this 
day  obtains  its  order  for  temporary  posses- 
sion of  the  said  right  of  way  upon  making 
the  deposit  in  the  registry  of  this  court,  as 
by  the  order  in  said  case  provided;  and 
thereupon  it  appearing  to  the  court  that  the 
matters  In  litigation  between  the  parties 
hereto  in  the  pending  cause  have  been  fully 
adjudicated  ahd  determined,  and  nothing  fur- 
ther remains  to  be  done  in  this  action,  there- 
fore it  is  ordered  that  the  said  action  be 
dismissed  at  the  cost  of  the  defendant" 

There  was  no  appeal  from  this  Judgment. 
The  condemnation  proceeding  was  then  in- 
stituted, and  commissioners  duly  appointed, 
who  made  report  with  the  following  findings: 
"That  the  value  of  the  land  of  the  respond- 
ents actually  taken  is  $115.  That  the  dam- 
age to  the  residue  of  the  land  of  the  re- 
spondent is  $160.  That  the  amount  in  value 
of  the  benefits  to  respondent  is  $100.  In 
making  the  above  award  we  have  not  con- 
sidered the  value  of  the  ditch  excavation 
heretofore  constructed  upon  said  land." 

Thereupoil  the  appellants  filed  their  veri- 
fied motion  to  set  aside  and  vacate  the  re- 
port and  findings  of  the  commissioners,  and. 
In  addition  to  the  facts  heretofore  set  forth, 
alleged:  "That  the  respondents  herein  are 
the  owners  and  in  occupancy  of  section  23, 
the  N.  W.  %  of  section  26,  and  section  13 
In  township  10  N.  of  range  70  W.,  Larimer 
county,  Colo.  That  in  the  years  1885,  1886, 
and  1887  there  was  partially  constructed 
across  the  lands  above  mentioned,  by  one 
Scurvln,  a  ditch  excavation;  said  Scurvln 
being  a  contractor,  as  respondents  are  in- 
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formed  and  believe,  of  one  F.  L.  Carter  Cot- 
ton. That  the  work  of  said  ditch  was  aban- 
doned by  the  said  Carter  Cotton  and  the  said 
Scurvin  more  than  20  years  ago,  and  that 
said  work  remained  In  said  abandoned  state 
and  condition,  unused  by  any  persons  what- 
soever, until  after  respondents  herein  ac- 
quired title  to  said  land,  and  until  the  win- 
ter of  1906  and  1907,  when  said  respondents 
Worked  upon  said  ditch  and  enhanced  its 
value  with  the  expectancy  and  Intention  of 
using  said  ditch  for  the  carriage  of  water." 
That  "In  due  course  the  said  commission  pro- 
ceeded to  take  and  bear  testimony  as  to  the 
value  of  the  land  and  the  compensation  which 
was  proper  to  be  allowed  the  said  Roberts 
Bros.,  and.  at  said  hearing  the  said  respond- 
ents offered  evidence  tending  to  show  that 
the  said  ditch  excavation  hereinbefore  re- 
ferred to,  the  same  being  the  property  of 
the  said  Roberts  Bros.,  had  originally  cost  to 
construct  a  large  amount  of  money,  to  wit, 
about  $10,000.  That  the  same  had  a  reason- 
able market  value  of  a  large  sum  of  money, 
about  $3,000.  That  the  said  Roberts  Bros, 
had  done  work  heretofore  toward  completing 
and  repairing  said  excavation  expecting  and 
intending  to  use  It  for  irrigation  purposes, 
and  that  said  excavation  would  be  a  saving 
to  the  said  Scurvin  Ditch  Company  of  ap- 
proximately flO.OOO.  Testimony  was  further 
Introduced,  and  it  was  admitted  by  the  offi- 
cers of  the  Scurvin  Ditch  Company  that  the 
work  of  building  and  constructing  the  ditch 
across  said  lands  would  not  have  been  under- 
taken by  them  had  they  not  expected  to 
utilize  said  excavation  and  receive  the  ben- 
efit of  said  excavation  and  save  the  cost  of 
construction  thereof,  and  that, the  Scurvin 
Ditch  Company  had  undertaken  its  irrigation 
project  under  the  belief  that  they  were  the 
owners  of  said  excavation."  And  further 
that  "respondents  would  further  show  that 
at  said  bearing  Paul  W.  Lee,  Esq.,  attorney 
of  record  and  appearing  at  said  hearing  for 
the  Scurvin  Ditch  Company  and  L.  C.  Moore, 
the  president  of  said  Scurvin  Ditch  Company, 
over  the  objection  of  counsel  for  the  respond- 
ents herein,  stated  to  the  members  of  this 
commission  that  this  honorable  court  had, 
upon  a  hearing  upon  the  application  for  the 
injunction  in  the  case  of  the  Roberts  Bros, 
against  the  Scurvin  Ditch  Company,  as  here- 
inbeiore  referred  to,  ruled  that  the  said 
Roberts  Bros,  were  not  entitled  to  any  com- 
pensation by  reason  of  the  fact  that  there 
existed  an  excavation  across  said  lands  as 
above  mentioned,  and  respondents  would  fur- 
ther show  that,  in  computing  the  amount  of 
damage  to  be  allowed  the  said  respondents 
and  the  compensation  to  be  awarded  them 
for  a  right  of  way  across  said  lands,  the  said 
commission  did  not  consider  the  value  of 
the  ditch  excavation  hereinbefore  referred 
to,  as  appears  from  their  report  on  file  here- 
in." 
The  record  does  not  show  that  there  was 


any  denial  or  reply  flled  to  this  verified  mo- 
tion, or  that  any  testimony  was  taken  con- 
cerning the  same.  So  that  it  appears  here 
simply  upon  objection  to  action  of  the  court 
in  denying  tbe  motion  to  set  aside  the  find- 
ings and  award  of  the  commission,  and  tbe 
rendition  of  the  judgment  thereon. 

It  will  be  seen  that,  from  tbe  judgment 
In  the  injunction  case  which  became  final, 
the  appellants  were  the  owners  in  fee  of  the 
premises,  and  that  the  appellees  at  tliat  time 
had  no  right  therein,  nor  any  easement  there- 
over or  thereon.  It  also  appears  from  tbe 
verified  motion  to  set  aside  the  appraisement 
and  award  that,  at  the  time  of  all  the  court 
proceedings  above,  there  was  upon  the  prem- 
ises so  to  be  condemned  a  ditch  excavation 
which  originally  cost  to  construct  about  $10,- 
000,  and  which  was  of  the  reasonable  mar- 
ket value  of  $3,000,  and  which  might  be,  and 
was  intended  to  be,  used  by  the  appellants 
for  an  irrigation  ditch  to  be  constructed  by 
themselves.  That  this  excavation  was  not 
taken  into  consideration  by  the  commission- 
ers appears  clear  from  the  report  which  ex- 
pressly recites:  "In  making  the  above  awiard 
we  have  not  considered  the  value  of  the  ditch 
excavation  heretofore  constructed  upon  said 
land." 

It  seems,  from  the  statements  of  counsel 
on  both  sides,  that  the  lands  in  question 
were  owned  by  the  Union  Pacific  Railroad 
Company,  and  that  one  F.  L.  Carter  Cotton 
secured  a  contract  of  purchase,  and  while  so 
holding  organized  an  irrigation  company, 
which  proceeded  to  make  the  excavation  in 
question;  that  the  land  was  afterward  for- 
feited to  the  railroad  company;  and  tliat 
tbe  ditch  was  abandoned  about  20  years 
before  the  injunction  suit,  and  at  which  time 
appellants  were  the  owners  of  the  property 
in  fee.  Just  when,  or  from  whom,  or  how, 
appellants  acquired  title,  does  not  at>pear. 
The  situation  is,  then,  that  appellants  were 
the  owners  of  a  certain  tract  of  land  upon 
which  there  was  a  ditch  excavation  useful 
for  the  purposes  designed  by  appellee  and 
to  be  used  by  them,  and  to  which  they  were 
awarded  by  the  decree  and  easement  but  a 
ditch  which  had  been  constructed  at  a  large 
cost,  prior  to  the  securing  of  title  by  appel- 
lants. Then,  under  these  circumstances,  were 
the  appellants  entitled  to  have  the  value  of 
this  excavation  considered  by  tbe  commis- 
sioners in  their  finding  and  award,  from 
which  this  Is  an  appeal? 

The  circumstances  are  so  varied  as  to 
make  it  difllcult  to  lay  down  any  fixed  rule 
applicable  ia  all  cases  as  to  the  method  of 
determining  the  value  by  appraisement  of 
property   to   be  condemned  for  public  use. 

The  general  rule  in  this  regard,  as  stated 
by  Mr.  Justice  Field  in  the  case  of  Boom  Co. 
V.  Patterson,  98  TJ.  S.  403,  25  L.  Ed.  206, 
seems  to  be  generally  accepted,  as  follows: 
"The  inquiry  in  such  cases  must  be:  What 
is  the  property  worth  in  the  market,  viewed 
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not  merely  with  reference  to  tlie  naes  to 
which  it  is  at  tlie  time  applied,  but  with 
reference  to  the  uses  to  which  It  Is  plainly 
adapted;  that  Is  to  say,  what  is  It  worth 
from  its  aTailabillty  for  valuable  uses? 
Property  Is  not  to  be  deemed  worthless  be- 
cause the  owner  allows  it  to  go  to  waste,  or 
to  be  regarded  as  valueless  because  be  Is 
unable  to  put  It  to  any  use.  Others  may  be 
able  to  use  It,  and  make  It  subserve  the  ne- 
cessities or  conveniences  of  life.  Its  capa- 
bility of  being  made  thus  available  gives  It 
a  market  value  which  can  be  readily  estimat- 
ed." Tbls  was  a  case  where  the  landowner 
liad  three  Islands  In  the  Mississippi  river, 
specially  fitted  and  located  to  form  a  boom 
for  holding  logs.  The  proceeding  for  con- 
demnation arose  In  the  state  courts,  and, 
after  the  commission  appointed  had  made 
the  award,  was  transferred  to  the  United 
States  court  The  award  by  the  commis- 
sioners was  $3,000,  from  which  appeal  was 
taken.  The  Jury  in  the  federal  court  al- 
lowed $300  for  the  land  used  and  $9,058.33 
for  its  value  for  boom  purposes.  The  court 
refused  a  new  trial  upon  condition  that  the 
Judgment  be  reduced  to  $5,500,  and  this 
Judgment  was  affirmed  In  the  case  cited. 
The  court  said:  "The  position  of  the  three 
islands  In  the  Mississippi  fitting  them  to 
form,  in  connection  with  the  west  bank  of 
the  river, '  a  boom  of  Immense  dimensions, 
capable  of  holding  In  safety  over  20,000,000 
of  feet  of  logs,  added  largely  to  the  value  of 
the  lands.  The  Boom  Company  would  great- 
ly prefer  them  to  more  valuable  agricultur- 
al lands,  or  to  lands  situated  elsewhere  on 
the  river;  as,  by  utilizing  them  In  the  man- 
ner proposed,  they  would  save  heavy  expen- 
ditures of  money  In  constructing  a  boom  of 
equal  capacity.  Their  adaptability  for  boom 
purposes  was  a  circumstance,  therefore, 
which  the  owner  bad  a  right  to  insist  upon 
as  an  element  in  estimating  the  value  of  his 
lands."  Boom  Co.  v.  Patterson,  08  U.  S.  403, 
2S  li.  Ed.  206. 

Colusa  County  v.  Hudson,  85  Cal.  633.  24 
Pac.  791,  was  a  case  where  the  land  con- 
demned was  to  be  used  as  a  public  road, 
and  the  court  uses  an  Illustration  which  in 
principle  seems  to  apply  here,  as  follows: 
''If  a  man  bad  constructed  a  bridge  across 
a  stream  on  his  own  land,  and  for  his  pri- 
vate use,  and  if  the  county  should  lay  out  a 
highway  to  cross  on  that  bridge,  it  would 
scarcely  be  contended  that  the  county  could 
condemn  the  bridge  for  the  public  use,  with- 
out paying  Its  reasonable  value.  We  do  not 
see  that  there  is  any  distinction  In  principle 
between  the  bridge  In  the  case  supposed  and 
the  defendant's  graded  road  In  this  case. 
The  grade  is  there.  It  must  have  cost  some- 
thing, and  Is  no  doubt  of  some  value.  The 
county  proposes  to  take  it  and  use  It  as  a 
part  of  the  highway.  If  its  existence  will 
make  the  construction  of  the  highway  any 
less  expensive,  the  county  will  get  the  bene- 


fit, and  ought  to  pay  the  value.  The  fact 
that  defendant  will  have  a  public  way  in 
place  of  his  private  road  Is  no  answer  to 
this  proposition." 

In  the  case  of  Railway  Co.  v.  Murphlne,  4 
Wash.  448,  30  Pac.  720,  it  was  urged  that 
the  trial  court  erred  in  permitting  testimony 
to  show  the  value  of  the  land  for  the  grow- 
ing of  hops.  In  that  hops  had  never  been  grown 
on  the  land,  although  it  was  shown  that  the 
land  was  adapted  to  such  crop.  The  court 
held  this  not  to  be  error,  and  said:  "The 
market  value  of  property  is  its  value  for 
any  use  to  which  It  may  be  adapted,  and  in 
estimating  Its  value  all  the  uses  of  which 
the  property  Is  susceptible  should  be  con- 
sidered, and  not  merely  the  condition  in 
which  it  may  be  at  the  time  and  the  use 
to  which  It  may  have  been  put  by  the  own- 
er."   Lewis  on  Em.  Domain,  478. 

In  a  proceeding  to  condemn  land  for  the 
purpose  of  a  reservoir,  it  was  held,  in  San 
Diego  Land  Co.  v.  Neale,  78  Cal.  63,  20  Pac. 
372,  3  L.  R.  A.  83,  that  evidence  of  the  val- 
ue of  the  land  as  a  reservoir  site  was  ad- 
missible, although  It  had  never  been  used 
for  such  purpose.  This  case  cites  many 
cases  in  support  of  the  court's  conclusion, 
and  which  tend  to  sustain  the  contention  of 
appellants   in  this  case. 

In  Railway  Co.  v.  Canal  Co.,  27  Hun,  116, 
a  proceeding  to  condemn  a  tract  of  land  for 
canal  purposes,  the  court  said:  "The  strip 
of  land  was  practicable  and  desirable  for 
the  route  of  a  railroad.  The  respondent  was 
holding  It  for  use  or  for  sale  for,  that  pur- 
pose. The  petitioner.  In  the  construction  of 
Its  railroad,  wanted  this  property.  It  be- 
came simply  a  question  of  Its  value  for  the 
use  and  purpose  for  which  it  was  owned 
and  held  by  respondent,  and  wanted  by  pe- 
titioner. If  an  unimproved  water  power 
would  be  destroyed  by  the  location  of  a  rail- 
road, ought  not  the  owner  to  be  compensat- 
ed therefor?  No  doubt  can  exist.  The  dam- 
ages would  be,  not  the  value  of  the  use  to 
the  owner  in  its  unimproved  condition,  but 
the  market  value  of  the  property  or  water 
power,  having  reference  to  the  use  which 
could  reasonably  be  made  of  it  The  rule 
should  be  the  same  in  the  present  case. 
Here  was  a  narrow  strip  of  land  formerly 
used  as  a  way  and  only  of  value  for  a  way. 
The  owner  holds  it  for  such  purpose,  only 
expecting  the  time  will  presently  come  when 
he  can  utilize  it  to  his  own  profit  or  sell  it 
to  some  one  else  for  such  purpose.  Why 
then  are  not  the  purposes  for  which  it  is 
held  and  the  uses  to  which  It  is  adapted 
proper  elements  in  its  value?  We  think 
they  are,  and  that  the  commissioners  did  not 
err  in  assessing  compensation  upon  the  basis 
of  its  value  for  railroad  purposes." 

So  in  this  case  the,  appellants  were  holding 
the  land  with  the  constructed  ditch,  suita- 
ble, and  constructed  for  irrigation  purposes, 
and  intended  to  be  used  for  such  purpose  fay 
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tbem.  llie  above  citation  Is  precisely  In 
point 

This  doctrine  is  sustained  in  Colorado 
Midland  Ry.  Co.  v.  Brown,  15  Colo.  193,  25 
Pac.  87,  wherein  the  appellee  was  permitted 
to  show  the  market  value  of  the  water  pow- 
er, and  its  adaptability  to  the  operation  of 
mining  machinery,  and  electric  motors  in 
and  about  the  ci^  of  Aspen,  though  not  so 
used  at  the  time.  The  court  in  that  case  laid 
down  the  rule  for  recovery  In  such  cases  as 
follows:  "Compensation  for  the  land  or 
property  actually  taken  equal  to  the  true 
and  actual  value  thereof  at  the  time  of  the 
appraisement.  Damages  to  the  residue  of 
the  land  or  property  not  taken,  equal  to  the 
actual  dimtnntion  of  its  market  value,  if 
any,  for  any  nse  to  which  the  same  may 
reasonably  be  put;  and  in  determining  such 
damages  the  use  to  which  the  property  tak- 
en is  subjected,  and  the  loss  and  inconvenience 
thereby  occasioned  may  be  taken  into  con- 
sideration, as  the  construction  and  operation 
of  a  railroad.  Eminent  Domain  Act  (ap- 
proved February  12,  1877)  {  17;  City  of 
Denver  v.  Bayer,  7  Colo.  US  [2  Pac.  6]; 
Railroad  Oo.  v.  Allen,  13  Colo.  229  [22  Pac. 
605] ;  Lewis,  Em.  Dom.  H  478,  487;  Railway 
Co.  V.  Vance,  116  Pa.  331  [8  Atl.  764]; 
Johnson  v.  Railway  Co.,  Ill  111.  413;  Weyer 
V.  Railroad  Co.,  68  Wis.  180  [31  N.  W. 
710]."  See,  also.  Railway  Co.  v.  Griffith, 
17  Colo.  599,  31  Pac.  171. 

The  appellee  cites  a  line  of  authorities 
holding  that,  where  a  corporation  vested 
with  the,  power  of  eminent  domain  enters 
upon  lands  and  places  improvements  there- 
on, such  as  pipe  lines,  railroad  tracks,  etc., 
these  do  not  become  a  part  of  the  realty 
and  may  be  removed,  or  that  in  case,  after 
condemnation  by  such  corporation,  the  land- 
owner is  not  entitled  to  the  value  of  these 
as  a  part  of  his  compensation.  This  is  an- 
other and  different  rule  and  cannot  apply 
in  this  case.  In  the  first  place,  the  ditch  is 
simply  an  improvement  in  the  matter  of 
diange  in  the  form  and  location  of  the  soil 
itself;  and,  secondly,  it  was  Judicially  de- 
termined, before  the  condemnation  proceed- 
ing was  instituted:  "(a)  That  no  easement 
was  obtained  by  the  original  builders  of  the 
ditch  over  and  across  the  lands  now  owned 
by  the  Rol>erts  Bros,  (b)  That  neither  the 
original  projector  nor  its  successor  in  inter- 
est did  any  work  on  said  ditch  from  the  date 
of  cessation  of  work  in  1887  until  the  Scnr- 
vin  Ditch  Company  entered  thereon  in  May, 
1908.  (c)  That  the  Scurvin  Ditch  Company 
obtained  no  right  to  possession  of  said  ditch 
or  to  the  right  of  way  by  virtue  of  its  deed, 
dated  April  8,  1908,  from  the  North  Poudre 
Irrigation  Company,  the  successors  of  the 
original  projector."  The  appellee  therefore 
stood  in  the  same  relation  to  the  land  as 
would  any  other  corporation  vested  with 
the  right  of  eminent  domain  in  a  proceeding 


to  obtain  the  right  of  way  for  a  pablic  par- 
pose,  and  must  be  held  to  pay  the  marlcet 
value  of  the  lands  taken  for  the  purpose  for 
which  it  was  suited,  whether  used  for  such 
purpose  at  the  time  or  not. 

Judgment  reversed,  with  instruction  to 
sustain  the  motion  to  set  aside  the  commis- 
sioners' report,  and  proceed  in  accordance 
with  the  views  herein  expressed.  All  tlie 
Judges  concurring. 

(22  Colo.  App.    409) 
MODERN  BROTHERHOOD   OF  AMERICA 
V.  LOCK  et  aL 

(Court  of  Appeals  of  Colorado.    Jane  10, 
1912.) 

1.  Instjhance    a  687*)  —  Featebwal  Instjk- 

■  ANCE— Statutes— AppLiCABiLiTT. 

A  fraternal  beneficiary  association  issidnc 
certificates  payable  on  the  death  of  its  mem- 
bers is  a  life  insurance  company,  and  its  cer- 
tificates are  life  policies,  subject  to  statutory 
regulations,  including  Acts  1903,  p.  257,  pro- 
viding that  tiie  suicide  of  a  policy  bolder  shall 
not  be  a  defense. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  f  1824;   Dec.  Dig.  {  687.*] 

2.  Insurance  (|  445*)  —  Fratebnai,  Ihsxtb- 

■  ANCE— Statutes— Applicability. 

Acts  1903,  p.  257,  providing  that  after  its 
passage  the  suicide  of  a  policy  holder  of  any 
msurance  company  shall  not  be  a  defense,  is 
not  void  as  in  contravention  of  the  state  or 
federal  Constitutions. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent,  Dig.  Si  1152-1158;    Dec.  Dig.  {  445.*] 

3.  Insurance   (|   788*)  —  Fbatbbnal  Inbub- 

▲NCE — C  0  NTBACTS— St  ATUTES. 

A  benefit  certificate  issued  by  a  fraternal 
benefit  association  while  Acts  1903,  p.  257, 
providing  that  the  suicide  of  a  policy  holder 
should  not  be  a  defense  to  the  policy,  was  in 
force,  makes  the  statute  a  part  of  the  contract 
as  a  substitute  for  any  provision  in  the  cer- 
tificate to  the  contrary,  and  a  certificate  with 
the  statute  read  into  it  is  not  contrary  to  pul>- 
lie  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1956;  Dec.  Dig.  {  788.*] 

4.  Insurance  (|  788*)  —  Fraternal  Insur- 
ance—Statutes— Construction. 

Laws  1907,  p.  431,  rejgulating  insurance, 
and  providing  that  its  provisions  shall  not  be 
applicable  to  fraternal  and  benevolent  orders, 
is  not  a  recognition  of  the  law  as  interpreted 
by  the  courts  when  construing  Acts  1903,  p. 
257,  declaring  that  the  suicide  of  a  policy  hold- 
er shall  not  be  a  defense,  as  applicable  to  all 
kinds  of  insurance,  fraternal  as  well  as  old 
line,  and  does  not  require  the  courts  to  exempt 
fraternal  orders  from  the  provisions  of  the  act 
of  1903. 

[Ed.  Note. — For  other  cases,  see  Insurance^ 
Cent.  Dig.  {  1956;   Dec.  Dig.  S  788.*] 

5.  Statutes  (S  273*)—Repeal— Operation. 

Tbe  repeal  of  a  statute  which  has  become 
a  constituent  part  of  a  contract  of  insurance 
will  not  be  construed  as  retroactive  in  its  -oper- 
ation, unless  its  terms  clearly  show  a  legisla- 
tive intent  that  it  should  so  operate. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §  365;   Dec.  Dig.  f  273. •] 

6.  Insurance  (g  788*)— Constttutionai,  Law 
(S  166*)— Obligation  or  Contracts  —  Im- 
pairment-Statutes. 

A  statute  repealing  Acts  1903,  p.  257,  de- 
claring   that    the    suicide    of  a    policy    holder 
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sboold  not  be  a  defense  to  an  action  on  the 
policy,  it  construed  to  destroy  the  protective 
pronsions  of  a  certificate  issued  while  the 
act  of  1903  is  in  force,  Is  invalid  aa  impairing 
the  obligation  of  contracts. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  I  1956;  Dec.  Die.  I  7S8;*  Consti- 
tutional Law,  Cent.   Dig.   »  482,   483;     Dec 


Dig.  {  166.»] 

7.  IN8UBAKCB  (J  788*)— CoNTBACTB— Statutes. 
The  prohibition  In  Acts  1903,  p.  257,  de- 
claring that  the  suicide  of  a  policy  bolder 
ehould  not  be  a  defense,  cannot  be  waived  or 
abrogated  by  agreement  of  the  parties  made 
prior  to  or  contemporaneoas  with  a  contract 
of  insurance. 

[Ed.  Note.— For  other  casea.  see  Insurance, 
Cent.  Dig.  {  1956;   Dec  Dig.  |  788.*] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;  J.  W.  hheafer.  Judge, 

Action  by  Edgar  J.  Lock  and  another,  mi- 
nors, by  Hovena  Splcer,  their  legal  guardian, 
against  the  Modern  Brotherhood  of  America. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 

J.  B.  E.  Markley,  of  Mason  City,  Iowa,  and 
W.  M.  Swift  and  J.  E.  Melntyre,  both  of 
Colorado  Springs,  for  appellant  Orr  &  Cun- 
ningham and  H.  H.  Mason,  ail  of  Colorado 
Springs,  for  appellees. 

KINO,  J.  Plaintiffs  brought  their  suit  to 
recover  from  the  Modern  Brotherhood  of 
America,  a  corporation  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the 
state  of  Iowa,  engaged  In  the  business  of 
insuring  the  lives  of  Its  members  through  Its 
subordinate  lodges,  upon  a  contract  of  insur- 
ance denominated  a  "membership  certifi- 
cate," dated  January  21,  1904,  issued  by  the 
defendant  corporation  to  William  B.  Lock, 
payable  upon  his  death  to  bis  son  and  daugh- 
ter, the  plaintiffs  herein.  The  insured  com- 
mitted suicide  on  or  about  December  19, 
1907.  The  certificate  contained  an  express 
provision  that  if  the  holder  thereof  should 
die  by  his  own  hand,  whether  sane  or  Insane, 
the  certificate  should  be  null  and  void;  and 
the  written  application  for  said  membership 
certificate,  which,  by  the  terms  of  l>oth  the 
application  and  the  certificate,  was  made  a 
part  of  the  contract  of  insurance,  contained 
an  agreement  that,  in  case  of  death  of  the 
member  by  suicide,  the  certificate  should 
thereby  become  void.  Defendant  relied  upon 
auch  forfeiture  as  its  defense. 

The  case  was  submitted  for  determlhation 
upon  a  stipulation  in  writing  which,  among 
other  things,  contained  the  following:  "That 
except  for  the  fact  that  said  William  B. 
Lock  committed  suicide,  the  plaintiffs  in  this 
action  would  be  entitled  to  recover  the  sum 
of  $2,000  at  and  of  the  date  of  the  commence- 
ment of  this  suit;  that  proof  of  loss  was 
duly  made  by  the  beneficiaries  herein  named, 
and  the  payment  of  any  sum  herein  was  re- 
fused by  the  defendant  association  upon  the 
sole  ground  that  because  William  B.  Lock 
bad  committed   suicide  the  certificate  was 


forfeited,  and  there  was  no  liability  cd  the 
part  of  the  defendant  association  to  pay  the 
beneficiaries  therein  named  any  sum  what* 
ever.  •  •  •  It  Is  therefore  mutually 
agreed  between  the  parties  that  this  cause 
shall  be  submitted  upon  the  pleadings  and 
this  stipulation  of  facta,  and  that  if  the 
court  shall  decide  that  the  law  of  Colorado, 
providing  that  suicide  shall  not  be  a  defense 
against  the  payment  of  a  life  insurance  pol- 
icy, is  constitutional,  and,  second,  that  it  ap- 
plies to  the  defendant  association,  then  the 
court  shall  render  Judgment  against  the  de- 
fendant company  in  the  sum  of  $2,000,  with 
interest  from  the  date  of  the  commencement 
of  this  suit;  otherwise  Judgment  shall  be  for 
defendant."     Plaintiffs  had  Judgment. 

Appellant  contends:  (a)  That  it  was  not 
a  life  insurance  company;  (b)  that  the  cer^ 
tiflcate  of  membership  sued  upon  was  not  a 
life  insurance  policy,  nor  the  member  a  pol- 
icy holder;  (c)  that  the  act  of  AprU  11, 
1903  (Laws  1903,  p.  257),  providing  that 
thereafter  the  suicide  of  a  policy  holder  of 
any  life  insurance  company  doing  business 
in  this  state  shall  not  .be  a  defense  against 
the  payment  of  a  life  insurance  policy,  did 
not  apply  to  the  defendant,  a  fraternal  ben- 
eficiary association;  (d)  that,  if  sacb.  act 
was.  applicable  to  the  defendant,  it  was  un- 
constitutional and  void;  (e)  that  the  said 
act  of  1903  was  repealed  by  section  73,  c. 
193,  Session  I.AW8  of  1907,  and  therefore  Ite 
provisions  were  of  no  force  or  effect  to  bar 
the  defense  of  suicide. 

[1,2]  By  the  decision  of  the  Supremo 
Court  In  Head  Camp  Woodmen  of  the 
World  et  al.  v.  Sloss,  40  Colo.  177,  112  Pat 
49,  31  L.  B.  A.  (N.  S.)  831,  following  and 
approving  decisions  of  the  same  court  in 
Chartrand  et  al.  t.  Brace,  16  Colo.  19,  28 
Pac.  152,  12  Ia  R.  A.  209,  25  Am.  St  Rep. 
236,  and  Supreme  Lodge,  Knights  of  Honor, 
V.  Davis,  28  Colo.  252,  257,  58  Pac  695,  it 
has  become  settled  law  in  this  state  that, 
as  regards  the  insurance  feature,  the  de- 
fendant company  was  an  Insurance  compa- 
ny, and  Its  contract  of  indemnity,  by  what- 
ever name  it  may  be  called,  a  life  insur- 
ance policy,  and  the  holder  thereof  a  policy 
holder,  and  such  contract  subject  to  the 
same  statutory  regulations  and  limitations 
as  those  Issued  by  old-line  and  mutual  as- 
sessment companies,  unless  expressly  ex- 
empted therefrom  by  statute;  and,  also, 
that  the  suicide  statute  of  1903  applied  to 
such  contracts  and  associations  or  compa- 
nies, there  being  therein  no  exemption  in  fa- 
vor of  fraternal  associations  doing  an  insur- 
ance business.  That  the  act  was  not  void 
as  being  in  contravention  of  the  provisions  of 
either  the  state  or  the  federal  Con.stltutlon 
Is  also  settled  by  the  same  authority,  and 
by  the  decision  of  the  Supreme  Court  of 
the  United  States  In  Whitfield  v.  jEtna  Life 
Ins.  Co.,  205  U.  S.  489,  27  Sup.  Ct  578,  51 
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L.  Ed.  895.  It  Is  therefore  obvloas  that  the 
liability  of  the  defendant  depends  upon  the 
effect  to  be  given  to  the  act  of  1907,  effec- 
tive July  1st  of  that  year,  by  which  the 
act  of  1903  was  repealed. 

[3]  The  act  of  1903  was  a  separate,  inde- 
pendent, and  complete  enactment  in  and  of 
itself,  and  in  no  sense  amendatory  of  any 
previous  legislative  enactment  (Woodmen  v. 
SloBS,  supra) ;  the  language  thereof  being 
as  follows:  "Prom  and  after  the  passage 
of  this  act  the  suicide  of  a  policy  holder  of 
any  life  Insurance  company  doing  business 
in  this  state  shall  not  be  a  defense  against 
the  payment  of  a  life  Insurance  policy, 
whether  said  suicide  was  voluntary  or  in- 
voluntary, and  whether  said  policy  holder 
was  sane  or  insane."  Session  Laws  1903, 
p.  257. 

The  General  Assembly  of  1907  revised, 
amplified,  and  codified  the  insurance  laws 
by  chapter  193,  Session  Laws  of  that  year. 
By  section  74,  clause  15,  of  said  chapter, 
the  act  of  1903  was  specifically  repealed, 
and,  with  slight  modification,  was  substan- 
tially re-enacted  as  section  55  of  said  chap- 
ter, in  the  following  words:  "From  and  aft- 
er the  passage  of  this  act,  the  suicide  of 
a  policy  holder  after  the  first  policy  year, 
of  any  life  Insurance  company  doing  busi- 
ness In  this  state,  shall  not  be  a  defense 
against  the  payment  of  a  life  insurance  pol- 
icy, whether  said  suicide  was  voluntary  or 
involuntary,  and  whether  said  policy  holder 
was  sane  or  insane."  It  will  be  observed 
that  said  section,  by  the  new  enactment,  is 
no  longer  a  separate  and  independent  enact- 
ment in  and  of  itself,  as  was  said  by  Mr. 
Justice  Bailey  of  the  act  of  1903,  but  Is  a 
component  part  of  an  entire  chapter  or  Code 
dealing  generally  with  the  subject  of  insur- 
ance, and  subject  to  such  limitations  as  are 
contained  therein  and  applicable  thereto. 
The  first  section  of  said  chapter  provides 
"that  In  this  act,  unless  the  context  other- 
wise requires,  'compan^'  or  'Insurance  com- 
pany' shall  include  all  corporations,  part- 
nerships, associations  or  Individuals,  engag- 
ed as  principals  in  the  Insurance  business, 
excepting  fraternal  and  benevolent  orders 
and  societies";  and  subdivision  (1)  of  sec- 
tion 73  is  as  follows:  "The  provisions  of 
this  act  shall  not  be  construed  so  as  to  pre- 
vent any  fraternal,  religious  or  benevolent 
societies  which  conduct  their  business  as 
fraternal  societies,  under  the  lodge  system, 
»  •  •  or  those  which  limit  their  cer- 
tificate holders  to  a  particular  order  or 
fraternity,  from  issuing  indemnity  to  any 
person,  against  loss  by  death,  sickness  or 
accident  of  any  of  Its  members;  and  such 
society  shall  not  he  held  amenable  under, 
or  governed  by  any  of  the  pro-visions  of  any 
of  the  sections  of  this  act  pertaining  to  ac- 
cident, health   or  life  insurance.    *    •     • " 

And  if  the  contract  or  policy  of  insurance 
sued  on  herein  had  not  been  entered  into  pri- 


or to  the  passage  of  the  act  of  1907  mention- 
ed, its  effect  upon  this  suit  might  and  prob- 
ably would  be  as  now  contended  for  by  the 
defendant.  But  we  think  decision  of  the 
present  suit  does  not  depend  upon,  and  Is 
not  controlled  or  affected  by,  the  repeal  of 
the  1903  statute.  We  cannot  agree  with 
counsel  for  appellant  in  Ills  position  that, 
because  the  suicide  statute  is  remedial,  its 
repeal  in  1907,  subsequent  to  the  contract 
of  insurance  and  prior  to  the  death  of  the  In- 
sured, operated  to  make  the  defense  of  sui- 
cide available  to  the  defendant  in  this  case. 
The  statute  of  1903  not  only  made  void  and 
of  no  effect  that  portion  of  the  policy  or 
agreement  relative  to  death  by  suicide,  there- 
by leaving  the  contract  silent  on  that  sub- 
ject, but  tn  legal  contemplation  the  inhibi- 
tion of  the  statute  was  substituted  for  tlie 
void  clause  and  became  an  affirmative  cove- 
nant, binding  upon  the  parties,  that  as  to 
that  policy  suicide  could  never  be  made  a 
defense.  Jarman  v.  Knights  Templars,  etc., 
Co.  (C.  C.)  95  Fed.  70,  73;  Cravens  v.  N.  Y. 
Life  Ins.  Co.,  148  Mo.  583,  60  S.  W.  519,  53 
L.  R.  A.  305,  71  Am.  St.  Rep.  628;  Equitable 
Life  Assurance  Society  v.  Clements,  140  U. 
S.  226,  233,  11  Sup.  Ct.  822,  35  L.  Ed.  497; 
McCracken  v.  Hayward,  2  How.  608,  612,  11 
L.  Ed.  397;  State  v.  Bernlng,  74  Mo.  87. 
And  It  Is  dear  that  such  contract,  with  the 
statute  so  read  into  it,  is  not  against  sound 
morals,  public  policy,  justice,  or  right.  Whit- 
field V.  ^tna  Life  Ins.  Co.,  supra. 

The  object  of  the  statute  and  the  legisla- 
tive intent,  as  tersely  expressed  by  the  late 
Mr.  Justice  Harlan,  in  the  Whitfield  Case, 
supra,  was  to  "cut  up  by  the  roots"  any  de- 
fense grounded  upon  the  fact  of  suicide,  and 
to  make  any  inquiry  as  to  suicide  immateri- 
al, and  any  contract,  inconsistent  with  the 
statute,  void;  and,  as  said  by  Mr.  Justice 
Bailey  in  the  Sloss  Case,  supra,  to  declare 
that  it  is  against  public  policy  to  permit  in- 
surance companies  to  contract  against  the 
payment  of  their  policies  because  the  insured 
came  to  his  death  by  his  own  hand. 

[4]  Nor  do  we  agree  with  counsel  for  ap- 
pellant that  the  act  of  1907  la  to  be  taken  as 
a  legislative  construction  of  the  act  of  1903. 
different  from  the  construction  placed  there- 
on by  the  Supreme  Court,  and  therefore  to 
be  accepted  by  the  courts  as  the  law;  but, 
rather,  as  a  recognition  of  the  law  as  inter- 
preted and  applied  In  the  Chartrand  and 
Knights  of  Honor  Cases  as  of  practically 
universal  application  to  Insurance  contracts, 
and  a  positive  enactment  limiting  its  prohibi- 
tive features  thereafter  to  insurance  com- 
panies other  than  those  named  in  section  73 
of  the  Insurance  code. 

[S,  6]  That  the  subsequent  repeal  of  a 
statute,  the  provisions  of  which  have  be- 
come a  constituent  part  of  a  contract  such 
as  this,  will  not  be  construed  as  retrospective 
in  its  operation,  unless  its  terms  clearly 
show  a  legislative  Intention  that  It  shonld 
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80  operate,  la  bo  well  settled  as  to  have  be- 
<wuie  elementary ;  and  It  is  equally  certain 
tliat  in  this  state,  and  in  others  having  like 
constitutional  provislonB,  such  statute,  if 
it  attempted  to  destroy  the  protective  provi- 
sions of  a  former  statute,'  would  be  in  con- 
travention of  the  Ck>n8titution  of  the  state, 
as  well  as  of  the  provisions  of  the  federal 
Constitution,  which  prohibit  the  states  from 
passing  any  law  Impairing  the  obligation  of 
contracts.  Gilllland  et  al.  v.  Phillips  et  al.. 
1  S.  C.  152,  154;  Robinson  v.  Barrows,  48 
Me.  186;  Ludlow  v.  Hardy,  38  Mich.  690, 
692;  Mays,  Adm'r,  etc.,  v.  WlUUms,  27  Ala. 
267,  271;  Wisdom  t.  Reeves,  110  Ala.  418, 
430,  18  South.  18;  Jarman  t.  Knights  Tem- 
plars, etc.,  Co.,  supra. 

The  repeal  of  the  prohibitive  statute  can- 
not make  valid,  or  breathe  vitality  into,  a 
contract  that  was  void  when  made  because 
In  violation  of  the  statute.  Gilllland  et  al. 
T.  PhilUps  et  aL,  supra;  Ludlow  v.  Hardy, 
supra. 

[7]  Nor  can  the  statutory  inhibition  be 
waived  or  abrogated  by  agreement  of  the 
parties  made  prior  to  or  contemporaneous 
with  the  contract  of  insurance.  Head  Camp 
Woodmen  of  the  World  et  aL  v.  Sloss,  su- 
pra;  Whitfield  V.  iBtna  Life  Ins.  Co.,  su- 
pra. 

From  what  has  been  said  it  necessarily 
follows  that  the  Judgment  of  the  trial  court 
was  right  and  must  be  affirmed,  and  it  is 
therefore  unnecessary  to  consider  in  this 
opinion  the  question  so  ably  and  exhaustive- 
ly presented  in  the  briefs  of  counsel  as  to  the 
appellant's  having,  by  the  pleadings  and 
stipulated  facts,  shown  itself  to  be  within 
the  class  of  associations  exempted  by  sec- 
tions 1  and  73  referred  to.  Our  conclusion 
must  be  understood  as  applicable  only  to 
insurance  contracts  entered  Into  prior  to 
the  taking  effect  of  the  insurance  code. 

The  Judgment  is  affirmed. 

OUNNINGHAM,  J.,  not  participating. 


<tt  Colo.  App.  419) 

FISHBACE  V,  VINING  et  aL 

(Court  of  Appeals  of  Colorado.    Jnne  10, 
1912.)" 

1.  Broress  (I  103*)— Ratipicatiow— Eftect. 
Plaintiff's  wife  and  his  attorney,  without 
antbority,  executed  a  bond  for  a  deed  to  land 
owned  by  plaintiff,  in  consideration  of  which 
the  parchaser  paid  the  purchase  price  to  a 
broker  having  no  authority  to  receive  pay- 
ment, but  who  had  authority  to  make  a  sale 
for  $450  in  addition  to  incumbrances.  The 
broker  paid  such  $450  to  plaintiff,  but  by 
misrepresentations  to  the  purchaser  as  to  the 
selling,  price  obtained  $200  more,  which  he 
retained.  Haintiff  subsequently  ratified  the 
sale  and  brought  suit  for  specific  performance 
against  the  purchaser  and  broker,  tendering 
the  deed  and  demanding  payment  of  $200. 
Beli,  that  plaintiff,  by  ratifying  the  sale,  rati- 
fied the  unauthorized  act  of  the  broker  in  ac- 


cepting payment,  and  hence  the  action  was  not 
maintainable. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  I  147;   Dec.  Dig.  |  103.*] 

2.  Bbokers  (i  34*)— Fbauo  or  Bboker. 

The  purchasers  not  complaining  of  such 
misrepresentations  by  the  broker,  plaintiff  had 
no  right  of  action  against  the  broker  there- 
for. 

[E>].  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  |  26;  Dec.  Dig.  i  34.*] 

8.  Brokebs  ({  34*>— Fkado  or  BsoKn. 

Where  an  owner  of  land  denied  that  a 
broker  had  any  authority  to  sell  it,  or  that  his 
wife  and  his  attorney  had  any  authority  to  ex- 
ecute a  bond  for  a  deed,  fraudulent  misrepre- 
sentations by  the  broker  to  the  wife  and  at- 
torney did  not  give  a  right  of  action  to  the 
owner, 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  i  26;   Dec.  Dig.  |  84.*] 

Appeal  from  District  Court,  Weld  County; 
James  E.  Garrlgues,  Judge. 

Action  by  Lincoln  Flshback  against  Wil- 
liam H;  Vinlng  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

H.  N.  Haynes  and  H.  B.  Churchill,  both 
of  Greeley,  for  appellant  R.  O.  Strong,  of 
Greeley,  for  appellees. 

KING,  J.  Plaintiff  (appellant)  was  the 
owner  of  a  town  lot  in  the  city  of  Greeley, 
occupied  by  himself  and  wife  as  a  home. 
The  property  was  incumbered  by  two  deeds 
of  trust;  the  first  given  to  secure  the  sum 
of  $1,300,  payable  to  a  building  and  loan  as- 
sociation, and  the  second  to  secure  notes  in 
the  sum  of  $750,  payable  to  the  defendant 
Clayton.  While  plaintiff  was  absent  from 
the  state,  H.  N.  Haynes,  an  attorney  at  law, 
by  whom  plaintiff  had  been  employed  as 
stenographer  and  law  clerk,  and  plalntUTs 
wife,  executed  and  delivered  a  bond  for  a 
deed  which  recited  sale  of  the  property  by 
plaintiff  to  the  defendants  Vinings  for  the 
consideration  of  $450  in  cash  at  that  time 
paid,  and  the  assumption  by  the  purchasers 
of  the  incumbrances  hereinl)efore  mentioned, 
and  bound  themselves  in  the  penal  sum  of 
$900  to  secure  execution  and  delivery  by 
plaintiff  of  a  deed  conveying  the  property  to 
said  defendants,  and  of  an  assignment  to 
them  of  certain  stock  in  the  building  and 
loan  association,  subject  to  said  incumbranc- 
es only,  and  for  delivery  of  possession  to  the 
said  defendants  on  or  before  March  17,  1008; 
the  bond  bearing  date  March. 2d,  and  further 
reciting  that  the  said  sum  of  $450  cash  was 
the  full  purchase  price  to  be  paid  to  the 
plaintiff,  other  than  the  assumption  of  said 
secured  incumbrances.  This  bond  was  ex- 
ecuted withoat  express  authority  from  plain- 
tiff, but  in  the  utmost  good  faith  so  far  as 
the  obligors  in  the  bond  were  concerned,  and 
in  the  belief  that  it  was  in  accordance  with 
plaintiff's  desire  and  in  his  interest  The 
negotiations  for  said  sale,  as  between  the 
Vinings  and  the  obligors  in  the  bond,  were 
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made  by  the  defendant  HcPberaon,  a  real 
estate  agent,  who  at  that  time  professed  and 
appeared  to  be  acting  upon  authority  from 
the  plaintiff.  No  representations  whatever 
were  made  by  the  Yinlngs.  Plaintiff  was 
notified  of  the  transaction  by  a  letter  from 
his  wife,  dated  March  3d,  and  which  reach- 
ed him  some  days  thereafter,  and  no  objec- 
tion was  made  by  him  except  that  he  bad 
paid  $56  to  the  building  and  loan  association 
which  he  thought  could  be  adjusted  when  he 
returned  borne.  In  addition  to  the  $450  paid 
plaintiff  or  for  him  as  the  net  purchase 
price,  the  Vinings  on  the  same  day  paid  the 
defendant  McPherson  $550  to  be  used  in  set- 
tlement with  the  defendant  Clayton,  and  of 
which  $350  were  paid  to  the  said  defendant 
to  be  applied  upon  the  second  mortgage  in- 
debtedness, and  in  consideration  of  which  he 
gave  the  purchasers  a  written  agreement  to 
withdraw  foreclosure  proceedings  thereto- 
fore commenced,  and  to  extend  for  one  year 
the  time  for  payment  of  the  agreed  balance. 
$400,  to  be  evidenced  and  secured  by  new 
note  and  deed  of  trust  The  remaining  $200 
was  retained  by  the  defendant  McPherson. 
Possession  of  the  premises  was  delivered  to 
the  purchasers  by  plaintiff's  wife  about 
March  17th,  and  they  have  ever  since  re- 
mained In  ipossession  and  made  some  perma- 
nent Improvements  and  changes  thereon  pri- 
or to  the  beginning  of  suit  or  notice  of  plain- 
tiff's dissatisfaction.  Plaintiff's  wife,  and 
plaintiff  also  from  the  date  of  his  return 
about  May  8d,  boarded  with  the  purchasers 
untU  July  3d. 

Immediately  upon  his  return,  plaintiff 
learned  from  his  wife,  and  soon  thereafter 
from  the  purchasers,  that  tbey  had  bought 
the  property  upon  representations  from  Mc- 
Pherson that  the  cost  thereof  to  them  would 
be  $2,600,  consisting,  as  they  understood,  of 
$450  cash  to  plaintiff,  whatever  amount  of 
cash  was  necessary  to  be  paid  to  Clayton,  in- 
cluding attorney's  fees  and  costs  of  foreclo- 
sure, and  the  unpaid  balance  of  the  incum- 
brances to  be  assumed,  which  total  amount 
the  purchasers  bad  agreed  with  McPherson 
to  pay  or  assume.  A-  few  weeks  afterward 
plaintiff  notified  said  purchasers  ttiat  the 
bond  had  been  executed  without  his  author- 
ity, and  that  McPherson  had  no  authority 
to  bind  bim;  that  McPherson  had  retained 
$200  in  excess  of  the  amount  required  to  sat- 
isfy the  incumbrances,  and  demanded  that 
tbey  compel  McPherson  to  repay  that 
amount,  but  at  the  same  time  told  the  pur- 
chasers be  would  protect  them  in  the  sale. 
About  June  3d  he  demanded  payment  of  the 
sum  of  $200  from  the  purchasers  themselves, 
and  in  July,  when  he  vacated  the  premises 
as  iKtarder,  demanded  payment  of  a  larger 
sum,  and  thereafter  began  bis  suit  to  recov- 
er from  the  purchasers  $276.85,  alleged  to  be 
the  balance  of  the  unpaid  purchase  price  up- 
on the  oral  contract  as  made  between  the 
Vinings  and  McPherson;    his  action  being 


in  the  nature  of  a  suit  for  spedflc  perform- 
ance, the  deed  and  stock  being  tendered. 
Judgment  was  also  asked  against  McPherson 
in  the  sum  of  $200  alleged  to  have  been  se- 
cured and  retained  by  deceit  and  fraud,  such 
amount  to  be  applied  for  the  use  and  benefit 
of  plaintiff  or  the  purchasers,  and  prayed 
Judgment  against  the  defendant  Clayton  re- 
quiring indorsements  to  be  made  upon  tbe 
incumbrance.  The  Vinings  pleaded  purchase 
in  good  faith,  payment  in  accordance  witli 
the  contract,  and  estoppel  by  ratification, 
tendered  payment  of  certain  sums  as  herein- 
after mentioned,  and  asked  for  specific  per- 
formance of  the  agreement  as  set  forth  in 
the  bond. 

Tbe  caase  was  tried  to  the  court  without 
the  intervention  of  a  Jury.  The  court  made 
findings  of  fact  that  plaintiff  bad  authorized 
defendant  McPherson  to  find  a  purchaser  for 
tbe  property  at  $450  net  to  plaintiff;  that 
tbe  bond  executed  and  delivered  was  without 
authority;  but  that  the  sale  and  tbe  bond 
had  been  ratified  by  plaintiff,  and  rendered 
Judgment  in  favor  of  the  defendants,  requir- 
ing delivery  of  deed  and  stock  upon  pay- 
ment by  tbe  purchasers  of  a  sum  of  money 
which  they  had  offered  to  pay  by  reason  of 
certain  payments  having  been  made  by  plain- 
tiff to  the  building  and  loan  association  and 
to  Clayton,  of  which  the  purchasers  had  no 
knowledge  at  the  time  of  the  contract,  and 
required  tbe  defendant  Clayton  to  make  cer- 
tain indorsements  and  perform  certain  acts, 
which  he  also  offered  to  make  and  perform. 

[1]  The  evidence  in  regard  to  the  author- 
ity of  tbe  defendant  McPherson  to  offer  the 
property  for  sale  Is  not  wholly  convincing, 
but  Is  supported  by  some  positive  testimony 
and  corroborating  circumstances,  and,  so  far 
as  is  necessary  to  be  considered,  the  findings 
of  tbe  trial  court  in  that  respect  will  be  re- 
garded as  binding  upon  this  court  The 
bend  was  executed  without  authority.  De- 
fendant McPherson  had  no  authority,  express 
or  implied,  as  shown  by  the  .evidence,  to  re- 
ceive money  for  and  on  behalf  of  the  plain- 
tiff, and  plaintiff,  upon  his  return  and  learn- 
ing of  tbe  facts,  was  at  liberty  to  repudiate, 
not  only  the  written  agreement  but  all  un- 
authorised acts  of  McPherson;  and,  upon 
return  or  tender  of  the  amount  of  money 
which  had  been  paid  on  tbe  contract  and  ap- 
plied to  his  use,  could  have  ejected  the  pur- 
chasers from  tbe  premises,  unless  they  could 
have  successfully  defended  their  right  of  pos- 
session under  tbe  parol  contract  with  Mc- 
Pherson, which  is  not  necessary  to  decide. 
Plaintiff  did  not  repudiate  the  sale.  He  un- 
dertook to  protect  bis  wife  and  Mr.  Haynes, 
who  were  bound  in  the  sum  of  $900  to  secure 
execution  and  delivery  of  the  deed  and  as- 
signment of  the  building  and  loan  stock.  He 
retained  and  still  daluis  tbe  benefit  of  the 
money  paid  by  the  purchasers,  and  brought 
bis  suit  to  enforce  specific  performance,  not 
of  the  written  agreement  but  of  the  oral  one^ 
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nttfOcation  of  which  he  admits.  Plaintiff 
utterly  denlee  and  repudiates  the  authority 
of  the  defendant  McPberson  to  act  for  blm 
in  any  of  the  negotiations  leading  up  to  or 
connected  with  the  transaction. 

It  la  settled  law  that  ratlflcatlon  In  part  of 
the  nnauthorlzed  acta  of  one  not  an  agent, 
bnt  assuming  to  act  as  snch,  is  a  ratification 
of  such  acts  in  toto.  If  plaintiff  ratifies 
part,  be  must  ratify  all,  or,  if  be  repudiates 
part,  be  must  repudiate  all.  Burkhard  v. 
Mitchell,  16  Colo.  376,  880,  26  Pac.  657; 
Moflltt-Weat  Drug  Co.  v.  Lyneman,  10  Colo. 
App.  249,  50  Pac.  736 ;  Gaines  t.  MUler,  111 
U.  a  395,  398,  4  Sup.  Ct  426,  28  U  Ed.  466; 
Clark  &  Skyles,  Law  of  Agency,  {§  108  and 
140,  and  cases  cited.  Whether  the  ratifica- 
tion by  plaintiff  was  of  the  bond  or  the  oral 
agreement  is  immaterial.  He  ratified  the 
•ale ;  and  by  so  doing,  so  far  as  the  purchas- 
ers are  concerned,  be  likewise  and  to  the 
same  extent  ratified  the  unauthorized  acts 
of  the  defendant  McPberson  in  accepting 
payment,  which  was  a  part  of  the  same 
transaction.  There  was  nothing  disclosed  by 
the  evidence  which  shows  or  tends  to  show 
misrepresentation  or  bad  fblth  npon  the  part 
of  the  purchasers  or  the  defendant  Clayton. 

[2,  S]  It  is  impossible  to  Justify  some  of 
the  statements  made  by  the  defendant  Mc- 
Pberson as  testified  to  by  plaintiff's  wife, 
Mr.  Haynes,  and  the  Vinlngs,  which,  so  far 
as  made  to  Mrs.  Fishback  and  to  Mr. 
Haynes,  had  a  tendency  to  deceive  them  as 
to  the  amount  the  purchasers  were  willing 
to  pay,  and,  as  made  to  the  purchasers,  to 
deceive  them  as  to  the  amount  necessary  to 
be  paid  to  cover  the  Incumbrances,  costs  of 
foreclosure,  etc.  But  the  purchasers  are  not 
complaining,  and  the  representations  to  tbem 
did  not,  in  a  legal  sense,  concern  the  plain- 
tiff In  this  case.  The  alleged  deceit  may  be 
cognizable  in  foro  consclentise,  but,  although 
McPherson  was  not  wholly  an  Interloper,  ac- 
cording to  plaintifTs  own  testimony  and 
pleadings  he  sustained  no  fiduciary  relation 
to  plaintiff,  and  therefore  his  failure  to  fully 
or  truthfully  state  the  conditions  to  those  as- 
suming, but  not  authorized,  to  act  for  plain- 
tiff cannot  avail  the  plaintiff  in  this  proceed- 
ing. 

The  judgment  of  the  trial  court  la  af- 
firmed. 


(B  Colo.  App.  271) 

HALL  ▼.  BBTMER.t 

(Court  of  Appeals  of  Colorado.    May  13, 
1912.) 

L  Banks  ard  Bankiro   ({  227*)— Collko- 
TioHB— Disposition  of  Proceeds. 

In  an  action  against  an  insolvent  bank's 
receiver,  evidence  keld  to  show  that  the  bank 
held  proceeds  of  a  collectioo  made  for  plain- 
tiif  as  bis  bailee  and  not  as  a  deposit. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  H  871-873;  Dec.  Dig.  I 
227.*] 


2.  Banks   and   Bahkiro    (|   160*)— Irsoi.- 

VBNCY— Trust  Funds. 

On  insolvency  of  a  bank,  one  for  whom 
the  bank  held  the  proceeds  of  a  collection  in 
trust  sufSciently  traces  the  fund  by  tracing  it 
to  another  fund  with  which  it  was  commingled. 

[Ed.  Note. — For  other  caseft,  see  Banks  and 
Banking,  Cent.  Dig.  {{  674-578,  580;  Dec. 
Dig  f  166.*] 

8.  Banks    and    Banking    (|   227*)— Ihsol- 

VKNCT— PBOCEEDS    OF    COLLECTIONS. 

In  an  action  against  an  insolvent  bank's 
receiver  to  impress  a  trust  upon  funds  on 
account  of  the  proceeds  of  a  collection  made 
by  the  bank  for  plaintiff,  evidence  held  insufii- 
cient  to  show  a  waiver  of  plaintiff's  rights  by 
permitting  the  proceeds  to  remain  in  the  bank 
before  it  closed. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  §§  871-^73;  Dec  Dig.  I 
227.*] 

Appeal  from  District  Court,  Otero  Coun- 
ty; J.  E.  Rizer,  Judge. 

Action  by  B.  S.  Beymer  against  6.  M. 
Hall,  Receiver  of  Court  for  State  Bank  of 
Rocky  Ford.  Order  and  Judgment  in  plain- 
tiff's favor,  and  defendant  appeals.    AiBrmed. 

Fred  A.  3abtn,  of  La  Junta,  for  appellant 
John  H.  Voorhees,  of  Pueblo,  for  appellee. 

-  SCOTT,  J.  [1]  On  the  4th  day  of  January, 
1908,  the  district  court  of  Otero  county  en- 
tered an  order  appointing  G.  M.  Hall  receiv- 
er for  the  State  Bank  of  Rocky  Ford  in  a 
case  entitled  Henr):  M.  'Beatty,  as  State 
Bank  Commissioner  of  the  State  of  Colorado, 
Petitioner,  v.  SUte  Bank  of  Rocky  Ford, 
Respondent  It  appears  from  the  record  that 
the  State  Bank  of  Rocky  Ford  transacted 
business  until  the  close  of  banking  hours  on 
the  81st  day  of  December,  1007,  and  there- 
after did  not  open  its  doors  again  for  bust- 
ness. 

This  action  is  upon  the  part  of  the  appel- 
lee alleging  that  on  the  20th  day  of  Decem- 
ber, 1907,  he  delivered  to  the  State  Bank 
of  Rocky  Ford  a  promissory  note  signed  by 
H.  W.  Wyman  for  the  principal  sum  of  $600 
due  December  24,  1007,  which  with  interest 
amounted  to  a  total  sum  of  $622.85;  that  the 
note  was  left  with  the  State  Bank  of  Rocky 
Ford  for  collection,  and  by  that  bank  for- 
warded to  Colorado  Springs,  Colo.,  where  the 
same  was  paid  and  the  amount  thereafter 
transmitted  to  the  State  Bank  of  Rocky  Ford. 
The  petitioner  prayed  the  court  for  an  order 
that  this  be  declared  a  special  or  trust  fund 
in  the  hands  of  the  receiver. 

On  the  17th  day  of  October,  1908,  and 
upon  a  hearing  of  the  matter,  the  district 
court  adjudged  that  the  sum  of  money  involv- 
ed was  the  proceeds  of  a  note  left  for  col- 
lection by  the  petitioner,  and  is  a  trust  fund, 
and  directed  the  receiver  to  pay  the  same 
to  the  claimant  This  proceeding  is  an  ap- 
peal from  such  order. 

Upon  the  hearing,  the  parties  entered  into 
the  following  stipulation  of  fact:  "It  la  stip- 
ulated between  counsel  that  the  State  Bank 
of  Rocky  Ford  received  for  collection  Decem- 
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ber  20,  1907,  a  note  for  $600  from  R.  S.  Bey- 
mer;  that  said  note  was  sent  to  a  Colorado 
Springs  bank,  and  by  It  collected,  and  a  draft 
of  remittance  made  on  the  27th  day  of  De- 
cember, 1907,  which  draft  was  received  by 
the  State  Bank  of  Koeky  Ford  on  December 
28,  1907,  and  in  turn  on  said  date  sent  to 
the  First  National  Bank  of  Pueblo,  to  the 
credit  of  the  State  Bank  of  Rocky  Ford; 
that  on  the  31st  day  of  December,  1907,  the 
State  Bank  of  Rocky  Ford  sent  to  the  peti- 
tioner, Mr.  Beymer,  a  statement  of  the  col- 
lection of  said  note,  advising  him  that  they 
had  collected  the  $600,  together  with  $22.85 
interest,  less  63  cents  exchange,  leaving  a 
balance  of  $622.85;  that  on  said  date  they 
placed  to  his  credit  on  his  bank  book  said 
amount" 

The  appellee  testified  at  the  hearing  that 
he  left  the  note  at  the  bank  for  collection 
with  Mr.  Gooding,  its  president,  and  with  di- 
rections to  the  president  as  follows:  "Q. 
You  may  state  what  direction  you  gave  Mr. 
Gooding.  A.  Mr.  Gooding  wanted  to  know 
if  I  wanted  to  place  it  in  as  a  .deposit  I 
said,  'No,'  I  wanted  it  for  myself,  I  wanted 
the  collection."  He  farther  testified  that  on 
the  80th  day  of  December  he  called  on  the 
bank  and  inquired  of  Mr.  Barkley,  the  assist- 
ant cashier,  as  to  whether  or  not  they  had 
heard  from  the  collection,  and  was  inform- 
ed that  they  had  not  .He  further  testified 
that  on  the  afternoon  of  the  Slst  at  about 
3  o'clock,  Barkley  called  to  him  and  said, 
"We  have  beard  from  that  Colorado  Springs 
collection,  what  shall  I  do  with  It?"  and  that 
he  replied  he  wanted  to  save  it;  he  wanted  it 
for  himself.  He  said  that  he  was  in  a  hurry, 
having  another  party  in  the  buggy  at  the 
door  of  the  bank  waiting  for  him,  and  that 
he  did  not  wait  to  get  the  money  at  that 
time.  Upon  that  point  Barkley  testified  that 
he  called  to  Beymer,  who  was  going  by  the 
window,  and  said,  "We  have  heard  from  that 
c-oUectlon,"  but  does  not  recall  that  Beymer 
said  anything  in  reply;  that  up  to  that  time 
he  had  made  no  entry  of  the  item,  but  just 
noticed  they  had  received  the  collection. 
The  appellee's  testimony  is  undisputed  in 
the  record.  Appellee  further  testified  that 
on  the  afternoon  of  the  3l8t  day  of  Decem- 
ber, at  the  time  he  was  advised  that  the  col- 
lection had  been  made,  he  handed  his  pass- 
lK>ok  to  the  bank  to  be  balanced;  it  being  the 
last  day  of  the  month. 

It  appears  from  the  stipulation  that  Bey- 
mer was  given  credit  for  the  amount  collect- 
ed as  the  proceeds  of  the  note  on  the  Slst 
day  of  December,  as  evidenced  by  Beymer's 
passbook  received  by  him  later  and  handed 
to  the  officer  of  the  bank  to  be  balanced  at 
about  the  closing  hour  of  the  day  of  the 
Slst.  It  appears  also  from  the  stipulation 
that  the  note  was  received  by  the  bank  for 
the  purpose  of  collection ;  that  it  was  collect- 
ed, and  the  proceeds  In  the  form  of  a  draft 
received  by  the  bank  on  the  28tb  day  of  De- 
cember.   It  appears  further  from  Beymer's 


testimony  that  there  was  special  direction  at 
the  time  the  note  was  delivered  to  the  bank 
for  collection,  that  the  proceeds  were  not  to 
be  deposited,  and  this  appears  to  have  been 
understood  by  the  bank,  for,  although  the 
draft  in  payment  of  the  collection  was  re- 
ceived by  the  State  Bank  of  Rocky  Ford  on 
the  28tb  day,  the  amount  was  not  placed  to 
the  credit  of  Beymer  until  the  Slst  day  of 
December,  the  day  that  the  bank  closed  its 
doors  for  business.  Clearly,  then,  from  this 
stipulation  and  from  the  testimony  without 
apparent  contradiction,  the  bank  did  not  re- 
ceive the  proceeds  of  the  note  for  and  as  a 
deposit,  but  with  special  Instructions  to  the 
contrary,  and  that  in  all  respects  the  bank 
was  acting  solely  as  tbe  agent  ef  Beymer  in 
the  matter  of  the  collection,  and  was  holding 
the  proceeds  after  collection  solely  as  the 
bailee  of  Beymer. 

[2]  Much  is  said  in  appellaiit's  brief  and 
the  argument  as  to  tbe  necessity  of  tracing 
this  fund  into  the  funds  of  the  bank,  but,  in 
the  light  of  stipulation  of  fact,  we  are  un- 
able to  see  how  this  is  pertinent  in  this  case, 
for  it  is  stipulated  "which  draft  was  receiv- 
ed by  the  State  Bank  of  Rock  Ford  on  the 
28tb  day  of  December,  1907,  and  in  turn  on 
said  date  sent  to  the  First  National  Bank 
of  Pueblo  to  the  credit  of  tbe  State  Bank  of 
Rocky  Ford."  -  Clearly,  In  thus  having  the 
amount  of  the  draft  placed  to  its  credit  with 
tbe  Pueblo  Bank,  there  was  a  commingling  of 
this  fund  with  those  of  its  own. 

The  principle  controlling  this  case  was  an- 
nounced in  First  National  Bank  t.  Hummel, 
14  Colo.  259,  23  Pac.  986,  8  L.  B.  A.  788, 
20  Am.  St  Rep.  257,  where  it  was  held  that 
so  long  as  trust  property  could  be  traced 
and  followed,  it  should  remain  subject  to 
the  trust,  and,  wherever  trust  funds  were 
mingled  with  another's  assets,  the  whole 
would  be  treated  as  trust  property,  except  in 
so  far  as  the  defaulting  trustee  might  be 
able  to  distinguish  bis  own  property  from 
the  trust  estate.  In  that  case  tbe  court  said: 
"Is  it  not  clear  that  Everett  received  the 
fund  In  a  fiduciary  capacity?  Does  it  not 
follow  that  tbe  instant  it  passed  into  his 
hands  a  trust  arose  by  operation  of  law  in 
favor  of  plaintiff  in  error?  Did  not  the 
trust  follow  the  fund  when  it  passed  to  the 
hands  of  defendant  in  error?  If  It  was  min- 
gled with  the  assets  of  the  decedent,  is  not 
the  estate  inipressed  with  the  same  trust? 
Can  it  be  possible  that  the  fact  of  death  in- 
creases a  man's  estate  by  adding  thereto  all 
property  which  may  be  in  his  hands?  Can 
a  man,  by  an  abuse  of  trust  or  violation  of 
his  fiduciary  relations,  acquire  moneys  for 
distribution  among  his  general  creditors  at 
bis  decease?"  It  will  not  be  contended  that 
the  rule  in  case  of  Insolvency  would  be  dif- 
ferent. 

The  doctrine  in  that  case  is  reiterated  by 
the  Court  of  Appeals  upon  a  retrial  of  the 
same  matter,  reported  in  Hummel  v.  First 
Nat.  Bank  of  Central  City,  2  Colo.  App.  571, 
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32  Pac.  72.  These  cases  were  cited  and  ap- 
proTCMl  by  the  Supreme  Court  In  McClure  t. 
La  Plata  County,  10  Colo.  122,  34  Pac.  76S, 
where  the  court  said:  "It  Is  a  well-settled 
rule  that,  where  property  held  In  trust  has 
been  misapplied  and  diverted  from  the  pur- 
pose of  such  trust,  it  may  be  followed  wher- 
ever It  may  he  traced  and  subjected  In  its 
new  form  to  the  cestui  que  trust"  The 
bank  wQl  not  be  permitted  to  take  advan- 
tage of  Its  own  wrong,  nor  will  the  charac- 
ter of  the  transaction  be  changed  by  trans- 
ferring the  amount  of  the  collection  to  its 
own  account  In  the  Pueblo  Bank,  nor  by 
wrongfully  entering  the  amount  to  the  cred- 
it of  the  appellee,  and  particularly,  as  ap- 
pears in  this  case,  at  a  time  after  the  bank 
failed  and  had  ceased  to  do  business  as 
a  bank.  "A  bank  cannot  divest  Itself  of  a 
trust  relation  and  assume  the  other  at  Its 
own  convenience.  The  transformation  does 
not  affect  the  depositor  unless  this  Is  known 
by  Mm,  either  by  agreement  or  usage."  5 
Cje.  516.  "The  rule  la  perfectly  plain.  The 
money  of  the  real  owner  went  to  swell  the 
assets  of  the  bank.  The  bank  knowingly 
mingled  the  fund  of  which  it  was  the  trus- 
tee with  the  funds  which  It  owned,  hence 
the  beneficiary  has  the  right  to  have  the 
whole  fund  impressed  with  the  trust  in  his 
favor."    Zane  on  Banking,  |  341. 

[3]  Counsel  contends  that  there  was  a 
waiver  by  appellee  presumably  by  his  fail- 
ure to  take  the  funds  from  the  bank  at  the 
particular  moment  when  he  was  advised  that 
the  collection  had  been  made,  and  cites  many 
authorities- upon  the  subject  of  waiver. 

As  we  read  the  record,  we  fail  to  find  any 
testimony  whatever  that  may  be  reasonably 
construed  to  be  an  Intent  to  waive  any  right 
in  this  respect,  or  to  depart  in  the  slightest 
degree  from  the  original  agreement  and  un- 
derstanding at  the  time  the  note  was  deliver- 
ed to  the  bank  for  the  purpose  of  collection. 
"It  may  not  be  necessary  to  show  the  actual 
Intent  to  waive  where  the  conduct  of  the 
party  baa  been  sach  as  to  estop  him.  See 
Ross  T.  Swan,  7  Lea  (Tenn.)  467.  In  this 
case.  Freeman,  Judge,  said:  'To  make  out  a 
case  of  abandonment  or  waiver  of  a  legal 
right  there  must  fie  a  clear,  unequivocal,  and 
decisive  act  of  the  party  showing  such  a  pur- 
pose, or  acts  amounting  to  estoppel  on  his 
part.'  "    28  Am.  &  Eng.  Enc.  528. 

The  order  and  Judgment  of  the  district 
conrt  is  affirmed.    AU  the  Judges  concurring. 


(22  Colo.   App.  428) 

JOHN  THOMPSON  GROCERY  CO.  v.  PHIL- 
LIPS. 

(Court  of  Appeals  of  Colorado.     June  10, 
1912.) 

1.  Negligence  (J  134*)— Injubt  to  Shoppeb 
— ^Evidence. 

Evidence,  in  a  patron's  action  against  a 
grocery    company    for   injuries    from   slipping 


upon  the  floor  of  the  store,  hdi  not  to  show 
defendant's  failure  to  perform  any  dnty  rest- 
ing upon  it. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  §{  267-273;    Dec.  Dig.  I  134.*] 

2.  Negligence   (S  134*)— Pboof  Requibed. 

Facts  constituting  negligence  must  be 
proven  and  not  be  left  to  inference. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  ig  267-2T3;    Dec.  Dig.  f  134.»] 

3.  Negligence  (|  32*)— Injubt  to  Shopper 

— LlABILITT. 

A  grocery  company  is  not  liable  for  in- 
juries to  a  patron  from  a  fall  due  to  her  slip- 
ping upon  a  fatty  substance  on  the  floor,  un- 
less it  or  its  agents  knew,  or  by  the  exercise 
of  reasonable  diUgence  could  have  known,  of 
the  presence  of  such  substance. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  g§  42-44;    Dec.  Dig.  {  82.*] 

Appeal  from  District  Court,  City  and 
County  of  Denver;  Greeley  W.  Whitford, 
Judge. 

Action  by  Eva  I.  Phillips  against  the  John 
Thompson  Grocery  Company.  From  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Bicksler,  Bennett,  Dana  &  Blount,  of  Den- 
ver, for  appellant.  Redd,  Stidger  &  Benson, 
of  Denver,  for  appellee. 

SCOTT,  J.  This  is  an  action  to  recover 
damages  for  injuries  to  the  appellee  alleged 
to  have  been  occasioned  through  the  negli- 
gence of  the  John  Thompson  Grocery  Com- 
pany, which  at  the  time  conducted  a  retail 
grocery  and  market  In  the  city  of  Denver. 
The  plaintiff  below  obtained  a  verdict  and 
judgment  against  the  appellant  In  the  sum 
of  $1,000,  and  from  which  this  appeal  is 
taken. 

The  complaint  charged,  In  substance,  that 
the  defendant  so  negligently  operated  and 
conducted  Its  market  as  to  cause  'to  be 
thrown  and  left  upon  the  floor  certain 
kinds  of  animal  grease  or  meat  substance, 
the  same  being  tallow  or  some  other  greasy 
substance,  leaving  the  same  He  upon  the 
floor  at  Its  place  of  business  where  custom- 
ers were  accustomed  to  walk  about  while 
doing  their  trading.  That  on  the  27th  day 
of  November,  1907,  and  while  trading  at 
defendant's  store,  and  without  fault  upon 
her  part,  and  without  knowledge  that  the 
said  greasy  substance  was  upon  the  floor, 
the  plaintiff  walked  and  stepped  upon  the 
same,  slipped  on  said  substance  and  fell, 
and  thereby  received  the  injuries  complained 
of,  and  which  she  alleged  to  be  serious  and 
permanent  The  defendant  answered  8i>e- 
clflcally  and  generally  denying  the  acts  of 
negligence  charged,  and  pleaded  contributory 
negligence. 

[1]  Aside  from  the  physicians,  whose  tes- 
timony was  confined  to  the  character  of  the 
injuries  and  the  treatment  thereof,  the  only 
witness  for  the  plaintiff  was  herself.  From 
this  it  appears  that  at  the  time  of  the  ac- 
cident the  plaintiff  was  a  woman  46  years 


*Fer  otber  casei  see  wnie  topic  and  itectlOD  NUMBER  in  Dec.  Otg.  A  Am.  Dig.  Key  No.  Serie*  A  Sep'r  Isdsxe* 
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of  age  and  earned  her  living  in  the  principal 
occupation  of  a  laundress;  that  she  was 
well  and  strong,  and  had  a  good  earning 
capacity;  that  she  had  been  a  patron  of  the 
store  for  seven  or  eight  years;  that  she  en- 
tered the  store  of  defendant  on  the  momiug 
of  the  27th  day  of  November,  1907,  between 
7  and  8  o'clock,  for  the  purpose  of  purchas- 
ing a  turkey  for  Thanksgiving.  That,  en- 
tering the  front  of  the  store,  she  walked 
down  the  aisle  between  the  counters  where 
meat  products  were  kept,  and  approached  a 
clerk  standing  where  turkeys  were  exposed 
for  sale.  That  she  stopped  and  was  about 
to  make  inquiry  of  the  clerk  having  in 
charge  what  she  wanted  to  purchase,  when 
she  slipped  and  fell.  That  both  her  feet  slip- 
ped from  under  her;  that  she  was  then  as- 
sisted to  her  feet  and  walked  toward  the  rear 
of  the  store  where  a  box  was  provided,  and 
upon  which  she  sat  down,  and  where  she  re- 
mained for  from  20  to  30  minutes,  when  she 
walked  over  to  the  city  hall  and  was  at- 
tended by  the  city  surgeon.  While  sitting 
on  the  box,  the  plaintiff  says  she  found  and 
removed  from  her  foot  a  piece  of  fatty  sub- 
stance about  as  wide  as  her  two  fingers  and 
about  an  inch  and  a  half  long.  Slie  does 
not  know  exactly  what  this  substance  was, 
but  that  it  was  greasy,  looked  like  tallow, 
and  might  have  been  tallow ;  that  she  found 
it  on  her  foot  between  the  ball  of  the  foot 
and  the  instep,  and  that  she  threw  it  up 
against  the  wall  and  under  the  telephone. 

The  plaintiff  further  says  that  she  did  not 
call  the  attention  of  any  person  to  the  ex- 
istence of  the  fatty  substance,  and  does  not 
know  that  it  was  seen  by  any  one  aside 
from  herself.  She  was  assisted  in  one  way 
and  another  until  she  left  the  store  by  three 
different  employes,  one  of  them  binding  a 
piece  of  meat  on  the  injured  arm.  The 
plaintiff  says  that  the  storeroom  was  well 
lighted,  tliat  her  eyesight  was  good,  and  that 
she  was  looking  where  she  walked  and  did 
not  see  the  substance  on  the  floor  which  she 
afterward  found  on  her  shoe. 

Three  physicians  testify  that  the  injury 
was  a  Colic's  fracture  of  the  arm.  The  in- 
jury was  not  healed  at  the  time  of  the  trial 
in  May,  1909,  and.  In  the  opinion  of  each  of 
the  physicians.  It  was  permanent  An  opera- 
tion was  had  In  April  after  the  injury,  so 
that.  If  there  is  liability  upon  the  part  of  the 
defendant,  the  verdict  renderiKl  by  the  jury 
would  appear  to  be  in  no  senste  excessive. 

At  the  close  of  plaintiff's  testimony  the 
defendant  moved  for  a  nonsuit,  which  was 
denied  by  the  court.  Again  the  defendant,  at 
the  close  of  the  trial,  moved  the  court  for  a 
directed  verdict  upon  grounds  subsfflntially 
as  offered  in  the  motion  for  a  nonsuit  as  fol- 
lows :  "First  The  evidence  on  the  trial  fails 
to  show  in  any  manner  any  negligence  on 
the  part  of  the  defendant  ccntrlbuting  to  the 
injury  received  by  the  plaintiff.  Second. 
There  is  no  evidence  whatever  that  the  de- 
fendant caused  to  be  throvrn  upon  the  floor 


of  its  meat  market  and  left  upon  such  floor 
any  tallow,  animal  substance,  or  other  greasy 
substance  as  charged  in  the  complaint  Third. 
The  evidence  fails  to  show  any  failure  on 
the  part  of  the  defendant  to  exercise  or- 
dinary and  reasonable  care  under  the  cir- 
cumstances as  required  by  law.  Fourth.  The 
evidence  aflSrmatively  shows  that  the  defend- 
ant did  exercise  ordinary  and  reasonable  care 
to  keep  its  floors  in  a  suitable  condition. 
Fifth.  There  is  no  evidence  whatever  fron> 
which  any  presumption  of  negligence  on  the 
part  of  the  defendant  could  be  inferred. 
Sixth.  The  evidence  shows  that  the  plaintiff 
was  negligent  herself,  and  by  the  exercise  of 
ordinary  care  could  tiave  seen  the  tallow 
which  she  claims  was  upon  the  floor,  if  it 
had  been  there.  Seventh.  The  evidence  Tails 
to  show  that  plaintiff's  present  condition  and 
injuries  are  a  direct,  proximate,  and  im- 
mediate result  of  defendant's  negligence. 
Eighth.  Even  If  it  should  appear  from  the 
evidence  that  there  was  grease  upon  the 
floor  which  caused  plaintiff's  fall,  the  evi- 
dence fails  to  show  that  the  defendant  did 
not  exercise  reasonable  and  ordinary  care  to 
keep  the  floor  in  good  condition,  and  the 
mere  fact  tha^  the  grease  was  present,  If  It 
was.  Is  not  of  itself  a  fact  of  negligence  suf- 
ficient to  charge  the  defendant  in  this  ac- 
tion." This  motion  was  likewise  overruled, 
and  the  ruling  of  the  court  upon  these  mo- 
tions, together  with  certain  instructions  ten- 
dered by  defendant  and  refused  by  the  court 
are  assigned  as  error. 

Of  the  rulings  of  the  court  npon  the  two 
motions.  It  will  be  necessary  to  consider  only 
that  denying  the  motion  of  defendant  for  a 
directed  verdict  for,  in  proceeding  with  the 
introduction  of  its  testimony  after  the  denial 
of  its  motion  for  a  nonsuit,  the  defendant 
assumed  the  risk  of  any  evidence  beneficial 
to  the  plaintiff  from  its  own  witnesses. 

The  defendant  offered  the  testimony  of 
three  witnesses,  two  in  its  employ  both  at 
the  time  of  the  trial  and  at  the  time  of  the  . 
accident  and  one  In  the  employ  of  the  de- 
fendant at  the  time  of  the  accident  but  not 
at  the  time  of  the  trial.  These  all  agree  up- 
on certain  points  as  follows:  That  the  de- 
fendant caused  its  floors  td  be  scrubbed  once 
a  ^eek ;  that  it  caused  Its  floors  to  be  swept 
from  four  to  five  times  each  day,  and  always 
once  in  the  morning,  between  the  time  of 
opening  and  7:30  o'clock;  that  they  assisted 
the  plaintiff  at  the  time  of  the  accident;  that 
the  floor  was  swept  that  morning,  and  before 
the  accident ;  that  they  saw  no  such  or  any 
grease  or  fatty  substance,  or  any  such  sub- 
stance on  the  floor,  or  on  plalntifTs  foot; 
that  plaintiff  did  not  suggest  that  she  had 
found  any  such  substance;  that  Immediately 
after  the  accident  each  examined  the  floor 
where  plaintiff  fell  and  could  find  no  grease 
or  evidence  that  there  had  been  such  on  the 
floor,  or  any  indication  that  such  had  been 
mashed  as  if  by  crushing  with  the  foot ;  that 
no  such  fatty  or  greasy  substance  aa  describ- 
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ed  by  plaintiff  was  kept  on  eltlier  of  the 
Mooters  between  which  plalntlfl  fell. 

The  witness  Albln  says  that  the  plaintiff 
came  Into  the  store  between  7  and  8  o'clock 
In  the  morning;  that  she  came  toward  him, 
he  was  looking  at  her  all  the  time,  expect- 
ing to  take  her  order;  that  she  was  walking 
as  If  in  a  hurry  and,  when  opposite  his 
block,  she  turned  suddenly' as  if  she  was  go- 
ing Into  the  grocery  department  and  fell; 
that  when  he  was  assisting  her  to  arise  she 
said,  "I  guess  I  was  In  too  big  a  Bhrry." 

The  witness  Kroeger  testifies  that  he  was 
not  at  the  time  of  the  trial  in  the  employ  of 
defendant  but  at  the  time  of  the  accident 
was  assistant  manager  of  defendant's  meat 
department;  that  at  the  time  he  had  just 
finished  sweeping  the  floor,  and  had  placed 
the  broom  away,  intending  to  clean  the 
block,  and  had  just  reached  the  block  about 
eight  feet  from  plaintiff  when  she  fell. 

Then,  taking  the  testimony  in  its  most 
favorable  light  for  the  plaintiff,  we  find  that 
she  had  been  for  some  years  a  patron  of  the 
store,  in  good  health,  with  good  eyesight.  In 
a  well-lighted  room,  walked  down  an  aisle  in 
the  meat  department  of  the  store  that  had 
Just  been  swept,  paused  at  a  counter  near  a 
clerk  to  whom  she  was  about  to  give  an  or- 
der, slipped  and  fell,  sustaining  the  injuries 
complained  of,  and,  after  being  seated,  found 
a  piece  of  fatty  substance  on  her  shoe  be- 
tween the  ball  of  the  foot  and  the  instep. 
There  is  at  least  no  stronger  evidence  as  to 
defendant's  negligence,  and  there  was  no 
testimony  offered  tending  to  contradict  the 
evidence  of  the  defendant  as  to  the  custom 
and  efforts  to  keep  its  store  clean  and  free 
from  refuse  or  debris  upon  the  floors.  Nei- 
ther Is  there  any  testimony  tending  to  show, 
that  defendant  could,  by  the  exercise  of  dili- 
gence have  discovered  the  existence  of  the 
particular  substance  in  question  upon  its 
floor,  if  it  in  fact  was  there)  which  at  best 
can  only  be  inferred  from  plalntifTs  testi- 
mony to  the  effect  that  she  found  such  upon 
her  shoe  after  the  accident 

Mr.  Thompson  in  his  work  on  Negligence 
suggests,  as  perhaps  the  best  definition  of 
negligence  of  the  many  quoted  and  discussed, 
the  following:  "Failure  to  observe  for  the 
protection  of  safety  of  the  interests  of  an- 
other person  that  degree  of  care,  precaution, 
and  vigilance  which  the  circumstances  Just- 
ly demand,"  and  says  further  that  "the  same 
conception,  possibly  t>etter  expressed  is  found 
in  the  definition  'that  negligence  Is  the  fail- 
ure to  exercise  such  care,  prudence,  and  fore- 
thought as  duty  requires  to  be  given  or  ex- 
erelsed  under  the  circumstances.'  "  The  au- 
thor further  declares:  "An  essential  ingredi- 
ent in  any  conception  of  negligence  is  that  it 
involves  the  violation  of  a  legal  duty  which 
one  person  owes  another — the  duty  to  take 
care  for  the  safety  of  the  person  or  property 
of  the  other — and  the  converse  proposition 
Is  that  where  there  Is  no  legal  duty  to  ex- 
ercise care,  there  can  be  no  actionable  negU- 


!  gence.  Therefore  it  is  reasoned  that  a  plain- 
tiff, who  grounds  his  action  upon  the  negli- 
gence of  the  defendant,  must  show,  not  only 
that  the  conduct  of  the  defendant  was  negli- 
gent but  also  that  It  was  a  violation  of  some 
duty  which  the  defendant  owed  to  him."  1 
Thompson  on  Negligence,  4  and  5. 

No  rule  can  be  laid  down  that  will  fairly 
apply  to  all  classes  of  cases  relating  to  ac- 
tionable negligence,  and  we  must  therefore 
look  for  guidance  to  those  adjudicated  cases 
which  Involve  similar  circumstances  as  in 
the  case  at  bar,  and  in  this  case  the  duty  of 
storekeepers  for  the  just  protection  of  their 
patrons,  or  those  lawfully  on  or  within  th^ 
premises.  In  the.  very  comprehensive  brief 
of  appellee  we  find  a  very  full  discussion  of 
this  subject  with  numerous  authorities  cited. 

In  Larkin  v.  O'Neill,  110  N.  Y.  221,  23  N. 
B.  563,  cited  by  appellee,  the  rule  was  stated 
as  follows :  "The  defendant  was  a  dry  goods 
dealer,  transacting  a  very  extensive  business. 
A  large  number  of  people  frequented  his 
store  every  day.  The  business  that  he  was 
conducting  was,  from  its  very  nature,  an  in- 
vitation to  the  public  to  enter  upon  his 
premises.  He  was  bound  to  use  reasonable 
prudence  and  care  In  keeping  his  place  in 
such  a  condition  that  people  who  went  there 
by  Ills  invitation  were  not  unnecessarily  or 
unreasonably  exposed  to  danger.  The  meas- 
ure of  his  duty  was  reasonable  prudence  and 
care."  And  for  this  cited  Beck  v.  Carter,  68 
N.  T.  283,  23  Am.  Bep.  175,  and  Bennett  y. 
R.  R.  Co.,  102  U.  S.  677,  26  L.  Ed.  235.  The 
court  in  speaking  of  the  facts  in  that  case 
further  says:  "There  is  no  proof  in  the  case 
from  whidi  it  could  be  found  tliat  the  de- 
fendant neglected  any  duty  that  he  owed  to 
the  plaintiff.  She  was  not  exposed  to  any 
unreasonable  or  concealed  danger.  She  fell 
while  walking  down  a  broad,  carpeted  stair- 
way, between  4  and  5  o'clock  in  the  after- 
noon. There  was  nothing  in  the  manner  In 
which  the  stairs  were  constructed,  used,  or 
kept  from  which  such  a  result  could  reason- 
ably be  anticipated.  It  is  quite  probable  that 
the  accident  occurred  from  slipping,  or  from 
a  misstep  by  the  plaintiff.  But,  whatever 
caused  the  injury,  it  is  quite  clear  that  it 
could  not  be  attributed  to  any  want  of  care 
on  the  part  of  the  defendant  The  language 
of  the  court  in  Orafter  v.  Metropolitan  Rail- 
way Co.  (L.  R,  [1  0.  P.]  800)  applies:  'The 
line  must  be  drawn  in  these  cases  between 
suggestions  and  possible  precautlonsi  and  evi- 
dence of  actual  negligence,  such  as  ought 
reasonably  and  properly  to  be  left  to  a  jury." 

There. is  no  testimony  in  the  case  at  bar 
that  can  in  any  sense  be  said  to  show  want 
of  "reasonable  prudence  and  care,"  or  that 
the  plaintiff,  was  "unnecessarily  or  unreason- 
ably exposed  to  danger."  At  best  the  testi- 
mony in  this  case  can  show  only  by  infer- 
ence that  the  greasy  substance  was  on  the 
floor. 

Then  the  only  fact  that  the  jury  could  find 
in   this,  connection   was   that   tike   plaintiff 
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found  the  substance  on  her  sboe  after  the 
accident  and  while  sitting  down.  May  the 
jury  infer  that,  because  of  this  fact,  the  de- 
fendant negligently  permitted  this  substance 
to  be  on  the  floor  and  that  plaintiff  stepped 
on  it,  and  by  reason  thereof  fell  and  so  sus- 
tained the  Injury.  If  the  jury  are  permitted 
to  so  speculate,  may  they  not  have  conclud- 
ed with  equal  degree  of  certainty  that  be- 
cause the  plaintiff  was  looking  where  she 
was  walking  and  did  not  see  the  substance 
on  the  floor,  that  the  fatty  matter  having 
been  found  neither  on  the  heel  or  ball  of  the 
foot  where  the  weight  of  the  body  would 
necessarily  rest,  that  because  she  did  not 
experience  any  sense  of  stepping  on  such  sub- 
stance, that  because  the  floor  had  been  swept 
Immediately  previous  to  the  accident,  that 
because  an  examination  made  immediately 
after  disclosed  no  grease  spot  or  other  evi- 
dence of  the  mashing  of  the  substance  on  the 
floor,  and  without  which  it  could  not  have 
caused  the  fall,  that  because  no  such  pieces 
of  fat  were  kept  on  the  defendant's  counters 
near  that  point,  and  that  all  the  meats  were 
cut  on  blocks  behind  the  counters,  that  there- 
fore and  because  of  these  facts  the  substance 
became  attached  to  her  foot  in  some  other 
place  and  at  a  different  time. 

[2]  Facts  constituting  negligence  must  be 
proven.  In  this  case  the  only  alleged  fact 
from  which  negligence  might  be  even  infer- 
red is  in  itself  doubtful.  Appellee  cites  the 
case  of  Market  Co.  v.  Claggett,  19  App.  Cas. 
12,  where  the  plaintiff  upon  entering  the 
market,  without  being  able  to  see  clearly 
what  was  in  her  path,  stepped  upon  some 
fish  and  ice  that  had  been  spilled  on  the 
floor,  and  sustained  the  injury  in  question. 
But  the  doctrine  declared  in  that  case  is  not 
materially  different  from  that  before  stated. 
There  the  court  said:  "It  was  the  duty  of 
the  Market  Company  to  guard  against  dan- 
ger to  their  patrons,  and  if,  by  reason  of  the 
unsafe  condition  of  the  premises,  an  injury 
to  a  patron  be  sustained,  without  fault  on  his 
part,  the  onus  is  upon  the  market  company 
to  show  that  it  could  not,  by  the  exercise  of 
reasonable  care  by  those  for  whose  acts  and 
omissions  it  was  liable,  have  prevented  the 
accident.  Judge  Cooley  In  his  work  on  Torts, 
pp.  604-607,  says  that,  when  one  'expressly 
or  by  Implication  Invites  others  to  come  upon 
bis  premises,  whether  for  business  or  for 
any  other  purpose,  it  is  his  duty  to  be  rea- 
sonably sure  that  he  is  not  inviting  them  to 
danger,  and  to  that  end  he  must  exercise  or- 
dinary care  and  prudence  to  render  the 
premises  reasonably  safe  for  the  visit.'  And 
in  the  leading  English  case  of  Indermaur  v. 
Dames,  L.  R.  1  C.  P.  274,  and  2  Id.  611, 
where  the  question  was  fully  considered  as 
to  the  rights  of  persons  who,  upon  invitation, 
either  express  or  implied,  visit  premises  up- 
on business  which  concerns  the  owner  or  oc- 
cupier, the  court  said:  'that  it  was  settled 
law  that  a  visitor  of  that  class,  using  rea- 
sonable care  on  his  part  for  his  own  safety, 


is  entitled  to  expect  that  the  occupier  shall, 
on  his  part,  use  reasonable  care  to  prevent 
damage  from  unusual  danger  which  he 
knows  or  ought  to  know.' "  In  that  case 
there  was  no  question  but  that  the  fish  and 
ice  were  on  the  fioor  where  it  ought  not  to 
have  been,  nor  was  there  any  question  but 
that  -the  plaintiff  slipped  by  stepping  on  the 
fish  and  Ice,  and  so  caused  the  fall  and  the 
injury.  Besides,  a  witness,  employed  by  the 
party  owning  the  particular  stall  in  the  mar- 
ket, testified  that  he  had  seen  the  fish  and 
ice  on  the  floor  in  the  aisle  a  short  time  be- 
fore the  plaintiff  came  In,  but  he  was  engag- 
ed, and  did  not  stop  to  take  them  up  but  did 
so  after  the  accident,  so  that,  the  danger  be- 
ing shown,  the  question  of  knowledge  or  op- 
portunity to  know  of  It  upon  the  part  of  de- 
fendant was  clearly  a  question  for  the  jury. 

[3]  But  assuming  that  the  grease  was  on 
the  floor  and  was  the  cause  of  plaintiffs  fall, 
before  plaintiff  can  recover  there  must  be 
some  evidence,  at  least,  tending  to  show  that 
defendant  or  Its  agents  knew,  or  by  the  exer- 
cise of  reasonable  diligence  could  have  known, 
this  fact,  before  it  may  be  held  guilty  of 
negligence. 

In  Reeves  v.  14th  Street  Store,  110  App. 
Div.  735,  96  N.  Y.  Supp.  449,  the  plaintiff  fell 
on  defendant's  stair,  claiming  she  slipped  on 
what  "looked  as  though  some  one  had  spit 
up  a  lot  of  phlegm  and  it  had  laid  there  the 
way  it  was  for  two  or  three  days,  for  it  was 
dried  around  the  edges,  and  that  is  what  I 
took  It  I  fell  on."  Mr.  Justice  Gaynor  said: 
"The  verdict  was  not  justified  either  on  the 
law  or  the  fbcts.  There  was  no  evidence 
that  the  defendant  knew  of  the  mess  on  the 
stairway  described  by  the  plaintiff  and  her 
husband,  nor  from  which  it  could  be  found 
that  it  was  there  so  long  that  in  ordinary 
care  the  defendant  should  have  known  of  it 
and  removed  it.  It  could  not  remain  there 
long  with  people  constantly  walking  over  It,, 
to  say  nothing  of  the  store  being  swept  and 
cleaned  daily." 

We  hold  it  to  be  the  rule  that  in  the  case 
of  a  merchant,  where  the  public  are  Invited 
on  his  premises  to  inspect  and  purchase  his 
goods,  he  is  held  to  a  greater  degree  of  care 
and  diligence  than  otherwise,  yet  he  cannot 
be  held  to  be  an  insurer  of  the  safety  of  his 
patrons. 

In  this  case  we  are  unable  to  find  any  evi- 
dence of  negligence  at  all,  and,  in  addition 
to  what  has  been  said  in  that  regard,  the  de- 
fendant's assistant  foreman  of  the  market 
testified  that  it  was  his  duty,  and  to  which 
he  attended,  to  walk  about  the  floor  an«}  to- 
pick  up  matches,  cigar  stubs,  and  other  44- 
bris  that  he  might  find.  It  was  therefore  the 
duty  of  the  court,  in  the  absence  of  any  evi- 
dence as  to  negligence  upon  the  part  of  the 
defendant,  to  have  directed  a  verdict  In  its 
favor. 

In  this  the  case  of  a  working  woman,  de- 
pendent upon  her  labor  for  support,  and  with 
a  prolMbly  permanent  Injury,  Is  presented 
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one  which  strongly  appeals  to  both  a  court 
and  Jury,  but  to  determine  otherwise  than 
we  do  would  be  to  hold  that  the  mer^  fact 
of  the  accident  Is  sufflcient  In  Itself  to  charge 
the  defendant  with  the  fault,  for  there  does 
not  appear  from  the  evidence  a  failure  upon 
Its  part  to  perform  any  duty  which  the  law 
enjoins. 

The  Judgment  is  reversed  and  the  case  re- 
manded.    All  the  Judges  concurring. 


<S2  Colo.  App.  332) 

WARD  T.  COLORADO  EASTERN  R.  CO.f 
(G»nrt  of  Appeals  of  Colorado.    May  13,  1912.) 

1.  UXIRICIPAL   COBPORATIOMS  (H  680,   681*)— 

Vex  or  Stbbets— PowEB  to  Gbant  Fban- 

CHISB. 

Const  art  20,  created  a  mnnicipal  cor- 
poration known  as  the  city  and  county  of  Den- 
ver, and  provided  that  the  charter  of  the  city 
of  Denver,  so  far  as  applicable,  should  be  the 
charter  of  the  new  corporation  until  a  new 
charter  was  adopted  as  therein  provided.  Sec- 
tion 4  of  that  article  provided  that  no  fran- 
chise relating  to  any  street  should  be  granted 
except  on  the  vote  of  the  qualified  taxpaying 
electors,  but  made  no  special  provision  for  the 
calling  and  conduct  of  an  election  to  vote  on 
proposed  franchises.  Held,  that  the  old  charter 
was  the  charter  of  the  new  corporation  only  so 
far  as  not  in  conflict  with  article  20,  that  the 
provision  of  section  4  was  effective  as  soon  as 
adopted,  and  hence  that  a  franchise  granted  by 
the  city  council  thereafter  bnt  prior  to  the 
adoption  of  a  new  charter  was  void. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |{  1459-1466;  Dec. 
Dig.  if  680,  681.*] 

2.  CONSTITUnONAI,  IjAW   (S  12*)  —  CONSTBTJO- 

noN — ^Liberal  ob  Strict  Construction. 
The  provision  of  Const,  art.  20,  that  the 
charter  of  the  city  of  Denver  should  be  the 
charter  of  the  city  and  county  of  Denver  until 
the  adoption  of  a  new  charter,  being  intended 
for  temporary  purposes  only,  should  be  strictly 
construed. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  f  9;    Dec.  Dig.  |  12.*] 

3.  Constitutional  Law  (5  12*)  — Constbuo- 
TiON — Liberal  ob  Strict  Construction. 

The  provision  of  Const,  art  20,  {  4,  that 
bo  franchise  relating  to  any  street  of  the  city 
and  county  of  Denver  shall  be  granted  except 
on  the  vote  of  the  qualified  taxpaying  electors, 
being  intended  to  protect  the  interests  of  the 
people,  should  be  liberally  construed. 

(Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  {  9;  Dec.  Dig.  |  12.*] 

4.  Municipal  Cobpobattonb   (|  684*)  — Usk 
or  Streems — Grants  of  Privileges. 

A  franchise  to  a  railroad  company  author- 
izing the  use  of  a  public  street  granted  by  the 
council  of  the  city  and  county  of  Denver,  which 
is  void  under  Const  art  20,  |  4,  requiring  such 
franchise  to  be  granted  only  on  the  vote  of  the 
taxpaying  electors,  is  not  good  as  a  permit  or 
license. 

[Bid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1481;  Dec.  Dig.  | 
684.*] 

8.  Rahjioads  (|  76*)— Stbeets  —  FBANcmsEa 

AND    FBIVILEOES  —  CoNSTBOOnON   AND    OP- 
KBATION. 

If  a  railroad  company  under  a  franchise 
granting  It  the  use  of  city  streets  had  power  to 
alter  or  change  its  route,  such  right  was  not 
absolute   to   be  exercised   at   will   and   without 


regard  to  vested  rights  of  those  injured,  and 
such  absolute  rieht  could  not  be  derived  from 
a  subsequent  void  franchise. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {{  195,  196,  199-2i&l;  Dec.  Dig.  | 
76.*] 

6.  Rajlboads    (f    79*)  —  Streets  —  Obstbuo- 
TiONS— Suit  by  Pbivati  Person. 

An  owner  of  property  not  abutting  on  that 
part  of  a  street  on  which  it  is  proposed  to  con- 
struct a  railroad,  but  which  would  be  specially 
injured  by  such  construction,  may  maintain  a 
suit  for  relief  against  such  obstruction  of  the 
street 

[Ed.  Note. — For  other  cases,  see  Railroads. 
Cent  Dig.  f|  192,  193,  202,  208;  Dec  Dig.  | 
79.*] 

7.  Railboads    (I    79*)  —  Streets  —  Obstbuo- 
tions— Action  fob  Injunction. 

The  construction  of  a  railroad  on  a  city 
street  under  the  authority  of  a  void  franchise, 
being  a  public  nuisance,  may  be  enjoined  at  the 
suit  of  a  property  owner  suffering  special  in- 
jury therefrom,  and  be  is  not  required  to  resort 
to  an  action  at  law  for  damages. 

|Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {|  192,  193,  202,  203;  Dec.  Dig.  t 
79.*] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;   Carlton  M.  Bliss,  Judge. 

Action  by  Edward  F.  Ward  against  the 
Colorado  Eastern  Railroad  Company.  From 
an  order  dissolving  a  temporary  Injunction 
and  a  decree  dismissing  the  bill,  plaintiff  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

John  A.  Rush,  for  appellant.    Rogers,  sa- 
ils &  Johnson,  for  appellee. 
I 

CUNNINGHAM,  J.  In  order  to  make  as 
clear  as  possible  the  discussion  of  the  points 
presented  for  consideration  by  this  appeal, 
we  shall  first  state  chronologically  the  his- 
torical facts  out  of  which  they  spring.  The 
Italics  used  throughout  are  ours. 

In  January,  1886,  the  council  of  the  city  of 
Denver  passed  an  ordinance  granting  to  the 
Denver  Railroad  &  Land  Company  the  right 
to  lay  and  operate  a  single  track  of  three 
feet  gauge  on  a  short  section  or  portion  of 
Wewatta  street;  the  distance  on  said  street 
covered  by  the  grant  being  but  a  few  blocks. 
Said  track  was  to  be  used  for  general  steam 
railway  purposes.  Sections  6  and  7  of  said 
ordinance  read  as  follows: 

"Sec.  6.  That  the  existence  and  duration 
of  the  privileges  hereby  granted  Is  upon  the 
condition  that  the  tracks  of  said  company 
shall  he  completed  and  that  trains  shall  be 
in  actual  and  regular  use  each  day  for  the 
carriage  of  freight  and  passengers  uHthin 
sis  months  from  the  date  of  the  publication 
of  this  ordinance;  that  the  duration  of  the 
said  privileges  shall  only  continue  so  long 
as  trains  are  In  regular  use  as  aforesaid, 
otherwise  this  ordinance  Is  to  he  null  and 
void,  and  the  said  privileges  forfeited,  un- 
less legally  obstructed  by  adverse  proceed- 
ings. 

"Sec.  7.  That  the  privileges  hereby  grant- 
ed to  said  company  shall  not  be  subject  to 
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troMfei  or  atnignment  either  voluntarily  or 
hy  operation  of  law,  except  by  the  consent 
of  the  city  council  of  the  city  of  Denver 
first  had  and  obtained." 

In  March  of  the  year  following,  1887,  an 
ordinance  was  passed  by  the  said  city  coun- 
cil, recognizing  a  change  of  the  corporate 
name  from  the  "Denver  Railroad  &  Land 
Company"  to  the  "Denver  Railroad,  Land  & 
Coal  Company."  By  said  ordinance  of  1887 
the  company  was  also  given  the  right  to 
make  the  road  standard  gauge  by  laying  a 
third  rail  and  to  extend  the  same  on  Wewat- 
ta  street  some  five  or  six  blocka  farther  than 
by  the  first  ordinance  it  was  permitted  to 
do.  Section  3  of  the  ordinance  of  1887  reads 
as  follows:  "Sec.  3.  That  the  terms  and  re- 
quirements o1  said  ordinance  Xo.  S  of  the 
series  of  1886,  so  far  as  applicable,  shall  ap- 
ply to  and  constitute  the  term  and  require- 
ments in  the  laying  of  said  additional  rail 
and  in  the  etetension  of  the  track  of  said 
company  toithin  the  city  and  the  provisions 
in  said  ordinance  as  to  laying  the  tracks  in 
the  center  of  the  street,  placing  the  same  at 
grade,  and  the  changing,  elevating  or  lower- 
ing the  same  by  requirement  of  the  dty 
council,  and  in  general  all  the  provisions  of 
said  ordinance  No.  8  shall  be  held  to  apply 
specifically  to  the  additional  grant  or  fran- 
chise herein  conferred  upon  said  company." 

At  the  November  election  in  1902,  an 
amendment  to  the  Constitution  of  this  state 
was  adopted,  which  amendment  is  known  as 
article  20;  the  last  paragraph  of  section  4 
of  said  amendment  reading  as  follows:  "No 
franchise  relating  to  any  street,  alley  or  pub- 
lic place  of  the  said  city  and  county  shall 
be  granted  except  upon  the  vote  of  the  qual- 
ified taxpaying  electors,  and  the  question  of 
its  being  granted  shall  be  submitted  to  such 
vote  upon  the  deposit  with  the  treasurer  of 
the  expense  (to  be  determined  by  said  treas- 
urer) of  such  submission  by  the  applicant  for 
said  franchise."  This  amendment,  by  proc- 
lamation of  the  Governor  duly  Issued,  went 
into  effect  on  or  about  December  1,  1902. 
On  October  6,  1903,  almost  a  year  after  the 
adoption  of  the  aforesaid  amendment,  the 
City  council,  proceeding  under  the  old  city 
charter,  passed  an  ordinance  purporting  to 
grant  to  defendant  company  a  right  of  way 
or  franchise  over  certain  streets  and  alleys 
of  said  city  and  county  of  Denver,  on  which 
it  had  not  theretofore  claimed  or  been  granted 
any  privileges.  This  ordinance  was  to  take 
effect  upon  the  company  accepting  the  con- 
ditions of  the  same,  among  which  was  one 
annulling  the  Wewatta  street  franchise  or 
grant.  We  assume,  nothing  In  the  record  to 
the  contrary  appearing,  that  the  company  ac- 
cepted the  conditions  of  the  ordinance,  and 
relinguished  whatever  right  it  possessed  in 
virtue  of  the  former  ordinance  in  and  to  the 
Wewatta  street  grant.  The  right  of  way 
which  the  last  ordinance  attempted  to  vest 
in  the  company  passed  along  and  over  a  por- 
tion of  Cline  street  in  the  city  and  county  of 


Denver,  on  which  is  a  two-story  brick  hotel 
property,  in  which  plaintiff  resided,  and 
which  he  owned  and  operated  as  a  hotel. 

The  amendment  of  the  Constitution,  refer- 
red to,  provides,  among  other  things,  for  tbe 
adoption  of  a  new  charter  by  the  consolidat- 
ed municipality  of  the  dty  and  coanty  ot 
Denver,  which  Its  adoption  created;  but  the 
new  charter  had  not  -  been  adopted  at  tbe 
time  of  the  passage  of  the  third  ordinance 
above  referred  to.  The  amendment  contain- 
ed a  provision  reading  as  follows:  "Tbe 
charter  an^  ordinances  of  the  city  of  Denver 
as  the  same  shall  exist  when  this  amend- 
ment takes  effect,  shall,  for  the  time  being 
only,  and  as  far  as  applicable,  be  the  charter 
and  ordinances  of  the  city  and  county  of 
Denver."  Notwithstanaing  the  conditions  In 
section  7  of  the  ordinance  of  1886,  forbidding 
the  grantee  or  beneficiary  therein  named  to 
transfer  the  franchise  by  said  ordinance 
granted  it,  the  coriroration  appears  to  have 
given  a  trust  deed,  early  in  1887,  which  in- 
cluded said  franchise.  This  trust  deed  was 
later  foreclosed,  and  it  la  admitted  that 
whatever  rights  appellee  ever  bad  in  and  to 
the  Wewatta  street  grant  were  transferred  to 
it  by  one  Burke,  who  bought  the  property 
under  the  foreclosure  of  the  trust  deed  afore- 
said. 

Although  almost  20  years  had  elapsed  be- 
tween the  date  of  the  Wewatta  street  'grants 
and  the  passage  of  the  ordinance  of  1903,  no 
attempt  appears  to  have  been  made  by  tbe 
company  to  construct  a  road  on  Wewatta 
street,  or  otherwise  comply  with  section  6  of 
tbe  ordinance  of  1886.  Whatever  right  ap- 
pellee has  in  Cline  street  is  dependent  whol- 
ly upon  the  last  of  the  three  ordinances; 
that  is,  the  one  passed  in  1903. 

The  plaintiff.  Ward,  filed  his  bill  of  com- 
plaint in  the  district  court,  alleging  that  the 
defendant  company  was  preparing  to  grade 
and  lay  its  tracks  across  Cline  street,  at  a 
considerable  elevation  above  the  natural  sur- 
face of  said  street,  in  the  vicinity  of  hla 
property,  in  such  a  manner  as  to  Intercept 
travel,  seriously  curtail  his  trade,  and  there- 
by greatly  diminish  the  income  which  he  en- 
Joyed  therefrom,  and  depreciate  the  market 
value  of  his  real  estate,  consisting  of  six  lots 
and  the  hotel  building.  He  further  charged 
that  the  defendant  was  thus  proceeding  in 
the  construction  of  its  roadbed  and  in  the 
laying  of  its  tracks  without  warrant,  right, 
or  authority.  He  asked  that  the  defendant 
be  enjoined  and  restrained  from  proceeding 
with  said  work.  A  temporary  restraining  or- 
der was  granted.  The  defendant  answered, 
asserting,  among  other  things,  its  right  to 
lay  the  track  under  the  ordinance  of  1903. 
A  hearing  was  had,  resulting  in  the  dissolu- 
tion of  the  temporary  restraining  order,  and 
tbe  dismissal  of  plalntiCTs  bill,  from  which 
order  and  decree  the  plaintiff  prosecutes  this 
appeal.  No  evidence  was  offered  on  the 
hearing  by  the  defendant.  The  evidence  pro- 
duced by  the  plaintiff  clearly  established  his 
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contention  that  the  completion  of  defendant's 
road  across  Cllne  street  would  result  In  sub- 
stantial damage  to  big  business,  reducing 
most  seriously  the  daily  income  which  he 
derived  from  his  hotel  property,  and  depre- 
ciate the  market  value  of  his  real  estate  (es- 
timated to  be  $50,000)  fully  one-half. 

[1]  1.  If  the  ordinance  of  1903  was  valid, 
then  the  Judgment  of  the  trial  court  is  mani- 
festly correct,  and  plaintiff's  relief  is  not  by 
Injunction.  The  validity  of  the  ordinance 
turns  upon  the  proper  construction  of  that 
portion  of  article  20  of  the  Constitution 
which  provides  for  the  submission  of  all  pro- 
IMsed  franchises  relating  to  streets  and  al- 
leys to  a  vote  of  the  qualified  taxpaying  elec- 
tors. 

Succinctly  stated,  defendant's  position  as 
to  article  20  is  tliat  the  power  of  the  city  and 
county  of  Denver  to  grant  a  franchise  re- 
mained unchanged  and  unaffected  by  the 
amendment  until  the  new  charter  of  the  city 
and  county  of  Denver  liad  been  adopted  and 
gone  Into  effect.  In  other  words,  the  amend- 
moit  constituted  the  fimdamental  law  of  the 
city  and  county  of  Denver  only  after  the 
taking  effect  of  the  new  chatter.  Any  other 
interpretation  of  the  amendment,  say  coun- 
sel for  the  defendant,  would  give  a  retrospec- 
tive effect  to  it,  and  would  make,  of  article  20 
an  amendment  to  the  old  and  then  existing 
charter  of  the  city  of  Denver,  which,  by  the 
amendment,  was  made  the  charter  of  the  new- 
ly created  municipality,  as  far  as  applicaUe. 
Plaintiff  insists  tiiat  by  the  adoption  of  ar- 
ticle 20  all  power  and  authority  to  grant 
such  franchises  as  the  one  under  considera- 
tion was  eo  instantl  taken  from  the  city 
cooncil  and  vested  in  the  taxpaying  electors. 
In  short,  the  plaintiff  affirms,  and  the  de- 
fendant denies,  that  the  provision  of  the 
amendment  pertaining  to  franchises  was 
self -executing. 

Article  20  of  the  Constitution  has  received 
the  attention  of  tlie  courts  of  review  of  this 
state  upon  several  occasions. 

In  McMurray  v.  Wright,  19  Colo.  App.  22, 
73  Pac  259,  Thompson,  P.  J.,  speaking  for 
the  court,  said:  "The  old  charter  of  the 
dty  of  Denver,  In  so  far  as  it  is  the  charter 
of  the  dty  and  county  of  Denver,  is  likewise 
to  be  considered  in  determining  the  extent  of 
the  council's  authority.  But  that  charter  is 
not  the  charter  of  th^  city  and  coimty  except 
quaitfledlv-  It  is  such  a  charter  only  In  so 
far  as  it  is  applicable  to  the  conatitutton  of 
the  new  corporation."  Here  we  find  an  an- 
swer to  the  question:  What  is  meant  by  the 
phrase  as  used  In  article  20,  "as  far  as  ap- 
plicable"? That  la,  applicable  to  what?  The 
Court  of  Appeals,  in  the  quotation  Just  made 
from  the  McMurray  Case,  says  it  means  "ap- 
plicable to  the  constitution  of  the  new  cor- 
poration," and  It  also  says  that  the  old  char- 
ter is  only  qualified  by  the  charter  of  the  new 
corporation.  It  would  seem  plain,  from  this 
annonncement  of  the  Court  of  Appeals,  Uiat 


article  20,  upon  its  adoption,  became  at  once 
effective,  at  least  in  certain  particulars,  and 
required  no  legislation  to  put  it  into  effect 
In  other  words,  defendant's  contention  that 
It  was  intended  as  a  part  of  the  fundamental 
law  of  the  new  charter  of  the  city  and  coun- 
ty of  Denver  only,  and  was  Intended  merely 
as  a  guide  to  the  charter  convention  in  fram- 
ing the  new  charter,  would  seem  unsound. 

In  Hallett  v.  Denver,  46  Colo.  487,  104  Pac. 
1038,  the  Supreme  Court  had  under  consider- 
ation section  4  of  article  20.  In  this  case  It 
was  contended  by  the  plaintiff  that,  during 
the  interim  between  the  dislncorporation  of 
the  former  municipality  and  the  adoption  by 
the  new  city  of  a  new  charter  and  ordi- 
nances, the  city  council  was  without  author- 
ity to  make  public  Improvements  (in  that 
case  levying  sidewalk  assessments).  While 
the  Supreme  Court  in  the  Hallett  Case  found 
that  the  city  council  might,  by  virtue  of  their 
authority  under  the  old  charter,  properly 
levy  such  assessment.  It  reached  that  conclu- 
sion upon  the  ground,  as  announced  on  page 
489  of  46  Colo.,  104  Pac.  1038,  tliat  article  20 
contained  nothing  which  makes  inapplicable 
to  the  new  city  during  this  interim  its  pos- 
session of  the  power  to  initiate  and  complete 
public  improvements.  On  the  contrary,  by  a 
strong  Implication  at  least,  as  the  court 
pointed  out,  article  20  directly  provided  for 
such  Improvements  by  the  continuance  in 
office  of  the  board  of  public  works  until  its 
successor  had  been  elected  and  qualified.  As 
the  court  annoimced  in  the  Hallett  Case,  the 
board  of  public  works  would  be  a  useless 
body  were  not  special  powers  at  the  time  and 
by  the  amendment  conferred  upon  it,  since 
the  board  of  public  works  was  intrusted,  un- 
der the  old  ordinances,  with  the  supervision 
of  public  works  like  that  involved  in  the 
Hallett  C^se.  The  Supreme  Court,  in  that 
case,  announces  squarely  that  the  phrase  in 
section  4  of  article  20,  "so  far  as  applicable," 
has  reference  to  article  20,  thus  agreeing 
with  the  Court  of  Appeals  in  the  McMurray 
opinion.  In  the  Hallett  Case  the  Supreme 
Court  used  this  language:  "If  there  Is  noth- 
ing in  that  article  [article  20]  which  renders 
inapplicable  the  charter  and  ordinances  of 
the  former  city,  then  they  are  the  charter 
and  ordinances  of  the  new  city  and  county 
of  Denver  for  the  time  being  only."  It 
would  seem  plain,  by  a  parity  of  reasoning, 
that  the  Supreme  Court  would  have  held, 
had  the  question  been  before  it,  that.  If  there 
was  anything  in  article  20  which  rendered 
inapplicable  the  charter  and  ordinances  of 
the  former  city,  then  such  charter  and  ordi- 
nances would  not  become  the  ordinances  of 
the  new  city  and  courity  of  Denver  for  the 
time  t>eing,  or  at  all. 

Counsel  for  defendant  well  say:  "It  was, 
however,  foreseen  by  the  Legislature  that 
some  time  must  necessarily  elapse,  and  that 
a  long  time  might  elapse,  before  a  new  char- 
ter would  be  adopted."    The  prescience  of 
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the  Legislature  In  this  behalf  was  abnn- 
dantlf  vindicated  by  the  events  which  fol- 
lowed. The  interpretation  insisted  upon  by 
defendant's  counsel  would  make  the  pro- 
vision of  the  twentieth  amendment  read,  in 
efTect,  as  follows:  "No  franchise  relating  to 
any  street,  alley  or  public  place  of  the  said 
city  and  county  shall  be  granted,  except  up- 
on the  vote  of  the  qualified  taxpaylng  elec- 
tors, unless  those  desiring  such  franchise 
can  induce  the  council  to  act  upon  the  appli- 
cation before  the  new  charter  shall  6e  adopt- 
ed and  take  effect." 

[2,  3]  We  are  unwilling  to  place  this  inter- 
pretation upon  the  language  of  article  20, 
and  we  cannot  bring  ourselves  to  believe  that 
such  was  the  legislative  intent,  or  the  un- 
derstanding of  the  voters  when  the  amend- 
ment was  acted  upon  at  the  polls.  The  pow- 
er left  remaining  In  the  old  officials,  and  in 
the  old  charter,  was  designed  for  temporary 
purposes  only,  and  to  prevent  governmental 
chaos  in  the  new  municipality.  Hence  we 
think  such  power  and  authority  should  re- 
ceive a  strict  construction;  but  the  amend- 
ment to  the  Constitution,  being  designed  to 
protect  the  Interests  of  the  people,  should  be 
liberally  construed,  to  the  end  that  Its 
beneficient  designs  may  be  effectuated.  If 
the  laugiyige  of  article  20  should  receive 
the  construction  contended  for  by  defend- 
ant, then  the  old  council  was  left  in  a  po- 
sition to  dispose  of  franchise  privileges,  dur- 
ing the  interim  between  the  adoption  of  the 
amendment  and  before  the  taking  effect  of 
the  new  charter,  to  an  extent  that  could 
practically  nullify  the  purpose  of  the  amend- 
ment for  20  years.  This  interpretation  would 
also  operate  to  prevent,  or  at  least  to  delay, 
the  adoption  of  the  new  charter  indefinitely, 
or  might  well  do  so,  at  least,  while  the 
adoption  of  the  interpretation  contended  for 
by  the  plaintiff  would  tend  greatly  to  accel- 
erate Its  adoption. 

The  prime  purpose  of  the  constitutional 
amendment  was  to  bestow  upon  the  inhabit- 
ants of  the  city  of  Denver,  and  certain  sur- 
rounding territory,  a  very  greatly  increased 
measure  of  home  rule,  and  the  object  of  the 
provision  now  under  consideration  was  to 
give  the  taxpaying  electors  of  the  aforesaid 
territory  absolute  control  over  the  granting 
of  franchises.  It  must  be  clear  that  the 
Legislature  in  framing  and  submitting  the 
amendment,  and  the  people  in  adopting  it, 
had  these  purposes  in  mind.  Therefore  It 
cannot  be  assumed  that  either  the  Legis- 
lature or  the  people  deliberately  incorporated 
in  or  omitted  from  the  amendment  provi- 
sions calculated  to  work  powerfully  against 
and  greatly  delay  the  adaption  of  the  char- 
ter for  which  the  amendment  provided,  and 
which  was  one  of  its  important  purposes. 

Again,  if  the  old  charter  provisions  regu- 
lating the  granting  of  franchises  be  held  to 
be  operative  after  the  adoption  of  article 
20  and  before  the  adoption  of  the  new  char- 


ter, then  the  city  council  was  given  a  tre- 
mendous power  which  It  had  never  thereto- 
fore enjoyed,  namely,  the  granting  of  fran- 
chises over  the  streets  and  alleys  and  public 
places  of  all  that  territory  which  had  not, 
before  the  adoption  of  the  amendment,  con- 
stituted a  part  of  the  city  of  Denver,  but 
after  its  adoption  had  become  a  part  of  the 
new  municipality,  and  thus  article  20  would 
in  truth  and  in  fact  become  an  amendment 
to  the  old  charter,  at  least  in  effect. 

In  MeMurray  v.  Wright,  supra.  Presiding 
Judge  Thompson  uses  the  following  lan- 
guage: "The  mayor  and  the  persons  com- 
posing the  council  of  the  city  of  Denver  be- 
came, by  virtue  of  the  amendment,  the  may- 
or and  council  of  the  city  and  county  of 
Denver.  The  mayor  and  members  of  the 
council,  as  well  as  all  other  officers  of  the 
new  corporation,  derived  their  title  to  office 
solely  from  the  amendment.  They  have 
therefore  such  powers  as  it  expressly  con- 
fers, or  are  legitimately  deducible  from  it 
and  consistent  with  it,  and  no  other."  We 
thing  it  can  hardly  be  seriously  contended 
that  anywhere  within  the  four  corners  of 
the  amendment  (from  which  the  city  coun- 
cil, who  attempted  to  pass  the  ordinance  of 
1903,  "derived  their  title  to  office")  is  pow- 
er expressly  conferred  upon  said  council  to 
grant  a  franchise  such  as  the  one  in  ques- 
tion; no  more  do  we  think  it  can  be  contend- 
ed that  there  will  be  found  any  such  authori- 
ty legitimately  deducible  from  the  amend- 
ment and  consistent  with  it 

In  People  v.  Adams,  31  Colo.  476,  73  Pac. 
866,  the  twentieth  amendment  was  before  the 
Supreme  Court  for  Interpretation.  In  this 
case  the  Governor,  proceeding  upon  the  as- 
sumption that  section  45  of  the  old  charter 
of  the  city  of  Denver,  in  so  far  as  it  per- 
tained to  his  power  to  remove  certain  city 
officials,  was  still  in  force  and  applicable  to 
the  condition  then  existing  (the  new  charts 
not  yet  having  been  adopted),  attempted  to 
remove  certain  of  the  city  officials  from  of- 
fice and  to  appoint  successors  in  their  place. 
We  have  examined  the  original  briefs  filed 
in  that  case,  and  also  the  briefs  filed  on  re- 
hearing. Brilliant  counsel  pressed  the  Gov- 
ernor's contention  upon  the  court  It  was 
pointed  out  that  the  amendment  made  no 
provision  for  the  removal  of  officers,  and  if 
the  courts  should  hold  that  section  45  of  the 
old  charter,  which  permitted  the  Governor 
to  remove  certain  officers  of  the  city,  had 
been  annulled  by  the  adoption  of  article  20, 
then  the  power  of  removal  rested  nowhere. 
A  most  appalling  picture  was  painted,  by  the 
attorneys  representing  the  Governor,  of  the 
results  that  might  follow  such  a  construction 
of  the  act.  The .  attention  of  the  court  was 
drawn  to  the  fact  that,  no  matter  how  cor- 
rupt or  inefficient  the  city  officials  might  be, 
they  must  remain  in  power  indefinitely,  and 
even  though  they  might  have  been  stricken 
with  insanity,  or  had  removed  permanently 
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from  the  d^  and  state.  Even  tbe  police 
force,  it  was  coDtended,  could  not,  under  such 
Interpretation  of  article  20,  be  diminished  by 
the  discharge  of  a  single  patrolman.  Yet 
tbe  court.  In  tbe  face  of  this  showing,  an- 
swered thus:  "The  avowed  object  of  the 
General  Assembly  in  submitting,  and  the  pre- 
sumed Intent  of  the  people  in  ratifying,  this 
amendment  must  be  given  effect  if  the  lan- 
guage therein  employed  will  allow,  even  if 
the  result  be  a  withdrawal  of  restraints  upon 
the  officers  which  heretofore  have  been  deem- 
ed by  the  Gieneral  Assembly  expedient  to 
prescribe,  or  the  consequences  destructive  of 
high  efficiency  In  the  discharge  of  public  du- 
ty." Mr.  Chief  Justice  Campbell,  speaking 
for  the  court,  continuing,  said:  "It  is  the 
duty  of  every  member  of  the  court  to  give 
effect  to  the  article  in  accordance  with  the 
intent  of  its  framers  as  far  as  it  can  be 
done  consistent  with  the  language  in  which 
that  intent  has  been  manifested."  And 
again:  "Certainly,  one  object  was  to  take 
from  tbe  General  Assembly  all  control  of 
the  local  affairs  of  the  Inhabitants  of  the 
territory  Included  within  the  new  Ijody  pol- 
itic, and  to  withdraw  from  the  Governor  the 
power  which  he  theretofore  possessed  to  ap- 
point and  remove  the  members  of  Its  fire 
and  police  board."  And  further  Chief  Jus- 
tice Campbell  said :  "Doubtless  it  Is  wise  to 
lodge  somewhere  tbe  power  of  removal  from 
office,  and  usually  it  is  safe  to  Intrust  It  to 
the  appointing  power.  •  •  •  While  we 
appreciate  the  force  of  the  argument  of  learn- 
ed counsel  that  power  of  amotion  should  be 
lodged  somewhere,  and  that,  without  such 
dieck  upon  ofBdal  action,  gross  abuse  of 
authority  may  be  perpetrated  by  public  of- 
ficers, still  courts  cannot  Interpolate  such  ab- 
sent authority  into  a  statute  from  which  it 
is  omitted,  and  thus  remedy  defective  legis- 
latton."  In  concluding  the  opinion  in  the 
Adams  Case,  31  Colo,  at  page  482,  73  Pac. 
at  page  868,  Chief  Justice  Campbell  used 
this  language :  "The  language  of  section  4, 
by  which  the  charter  of  the  old  city  was 
continued  In  force,  does  not  prolonp  the  life 
of  this  removal  clause,  for  it  is  not  only  in- 
consistent with  the  right  of  the  defendants 
to  hold  until  their  successors  are  elected,  but 
It  is  Inapplicable  to  the  condition  confront- 
ing the  Governor,  since  the  power  of  remov- 
al therein  delegated  accompanies  only  ap- 
pointments made  by  the  Governor  himself." 
So,  if  the  annulling  of  any  portion  of  the 
old  charter  amounts,  as  counsel  for  defend- 
ant seem  to  insist,  to  Its  amendment,  then 
the  Supreme  Court  has  clearly  held,  in  the 
Adams  Case,  that  article  20  did  amend  the 
old  charter.  But  It  is  not  profltable  to 
draw  nice  distinctions  between  annulling  and 
amending  that  Instrument.  Certain  it  Is  that 
Iioth  the  Court  of  Appeals  and  the  Supreme 
Court  have  held  that  upon  the  taking  effect 
of  article  20  the  old  charter  lost  much  of  its 
vitality,  and  the  city  council,  of  course,  lost 


correspondingly  In  tbe  matter  of  its  author- 
ity. 

Many  authorities  are  dted  by  counsel  on 
behalf  of  the  defendant  to  support  the  ele- 
mentary principle  that  a  constitutional 
amendment  cannot  operate  retrospectively. 
No  contention  Is  made  on  behalf  of  plalntlfl, 
indeed  none  could  be  made,  that,  if  the  ordi- 
nance of  1908  bad  been  adopted  prior  to  the 
November  election  of  1902,  It  would  not  be 
in  every  respect  valid,  in  so  far  as  article 
20  of  the  Constitution  Is  concerned.  There- 
fore, clearly  these  authorities  are  not  in 
point. 

It  is  true,  as  pointed  out  by  defendant's 
counsel,  that  article  20  of  tbe  Constitution 
makes  no  special  provision  for  the  calling 
and  conducting  of  an  election  to  vote  on 
any  proposed  franchises.  Neither  did  this 
amendment  provide  for  the  discharge  or  re- 
moval of  unnecessary,  inefficient,  or  corrupt 
public  officials  during  the  interim  between 
the  adoption  of  the  amendment  and  the  new 
charter ;  but,  as  we  have  pointed  out  above, 
It  was  held  by  the  Supreme  Court  In  the 
Adams  Case  that,  while  it  Is  wise  to  lodge 
somewhere  the  power  of  removal  from  office, 
courts  cannot  interpolate  such  absent  author- 
ity in  a  statute  from  which  it  Is  omitted,  and 
thus  remedy  defective  legislation.  We  think 
it  win  be  conceded  that  it  was  quite  as  im- 
portant to  the  welfare  of  the  city  and  coun- 
ty of  Denver  that  corrupt  or  Inefficient  pub- 
lic officials  should  be  removed  from  office,  as 
that  a  corporate  franchise  should  be  granted 
to  the  defendant  in  this  case.  Article  20  did 
provide  a  method  for  the  speedy  adoption  of 
a  charter  whereby  It  (the  amendment)  could 
be  supplemented  so  that  franchises  might,  by 
a  vote  of  the  people,  be  granted.  We  prefer 
the  view  which  would  operate  to  impede, 
temporarily,  the  granting  of  franchises,  rath- 
er than  the  interpretation  which  would  hold 
the  constitutional  amendment  in  abeyance 
while  the  friends  and  foes  of  a  home  rule 
charter  fought  out  their  differences  in  con- 
vention. 

We  reach  .the  conclusion,  without  hesi- 
tancy or  misgiving,  that.  Immediately  upon 
the  taking  effect  of  article  20,  the  power  to 
grant  franchises  like  the  one  In  question  was 
thereby  transferred  from  the  city  council  to 
the  qualified  taxpaylng  electors  of  the  new 
municipality.  Hence  it  follows  that  the  or- 
dinance of  19(»  was  null  and  void,  and  "up- 
on authority  to  hold  that  the  ordinance  in 
the  case  at  bar  was  void  and  conferred  no 
authority  whatever  upon  the  defendant,  and 
cannot  be  Invoked  to  give  it  protection."  D. 
&  S.  Ky.  Co.  V.  Denver  City  Ry.  Co.,  2  Colo. 
083. 

[4]  2.  It  is  contended  on  behalf  of  de- 
fendant that  the  ordinance  of  1903,  even  if 
void  as  a  franchise,  nevertheless  constitutes 
a  valid  permit  or  license  which  remained 
good  as  against  plaintiff  and  as  against  the 
city,  until  tbe  same  was  revoked  by  the  au- 
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tborlty  that  attempted  to  make  the  grant, 
namely,  the  city.  Under  the  law  existing 
prior  to  the  adoption  of  article  20,  this  con- 
tention may  hare  been  sound;  that  is,  the 
council  haTing  under  the  preTious  law  au- 
thority to  make  the  grant,  a  defective  at- 
tempt by  it  to  grant  a  franchise  might  op- 
erate as  a  license  or  permit.  But  the  law 
with  reference  to  grants  of  this  character 
was  so  radically  and  fundamentally  altered 
by  the  constitutional  amendment  as  to  make 
prior  decisions  on  this  point  Inapplicable. 
The  council  being  wholly  without  authority 
to  grant  a  franchise  in  1903,  its  abortive  at- 
tempt so  to  do  conferred  no  right  whatever 
npon  the  defendant  company.  D.  &  S.  Ry. 
Co.  V.  Denver  City  Ry.  Co.,  supra.  E2special- 
ly  is  this  true  where  the  attempted  grant 
was  designed  to  confer  a  right  on  the  com- 
pany to  construct  the  main  line  of  its  road 
over  the  streets  of  the  city.  The  council 
being  without  power  to  make  grants  of  ttiis 
character,  we  are  not  called  upon,  under 
the  facts  disclosed  by  the  record  In  this 
case,  to  consider  and  determine  its  power 
and  authority  to  grant  permits  for  local  or 
limited  incidental  privileges  such  as  that 
involved  In  the  case  of  McPhee  &  McGlnnlty 
V.  U.  P.  Ry.  Co.,  158  Fed.  6,  87  C.  C.  A.  619, 
to  which  our  attention  has  been  directed. 

[5]  3.  Whether  the  defendant  company  had, 
for  any  reason,  forfeited  its  right  to  occu- 
py Wewatta  street,  or  to  construct  its  road 
thereupon,  at  the  time  of  the  passage  of  the 
ordinance  in  1903,  or  whether  any  such  right 
was  ever  acquired  by  the  defendant  com- 
pany, are  likewise  questions  not  before  us 
for  consideration.  Indeed,  It  la  said  In  the 
brief  of  the  defendant  company  that  "it  is 
immaterial  whether  the  appellee  had  any 
franchise  on  Wewatta  street  at  the  time  the 
ordinance  of  1903  was  adopted."  The  com- 
pany may  have  had  power,  under  the  charter 
and  general  law.  to  alter  or  change  its  route, 
as  is  contended  in  Its  behalf  that  It  had; 
but  it  will  not  be  seriously  urged  that  such 
right  was  absolute,  or  that  it  could  be  ex- 
ercised at  will,  and  without  regard  to  the 
vested  rights  of  those  who  would  be  injured 
by  such  change.  Nor  could  the  company  ac- 
quire such  right  from  a  legislative  body 
which  had,  by  a  constitutional  amendment, 
been  deprived  of  all  authority  in  the  prem- 
ises. D.  &  8.  Ry.  Co.  V.  Denver  City  Ry. 
Co.,  supra. 

[6]  4.  It  is  next  contended  by  the  defend- 
ant company  that  the  plaintiff  may  not  main- 
tain this  action,  because  the  defendant's 
tracks,  about  to  be  laid,  would  not  pass  di- 
rectly in  front  of  plaintiff's  property;  plain- 
tiff's property  does  not  abut  upon  that  por- 
tion of  Cllne  street  over  which  it  is  proposed 
to  construct  plaintiff's  tracks.  It  is  alleged 
in  the  defendant's  answer,  and  established  by 
the  proof,  that  the  line  of  road  or  route 
as  surveyed  and  located  crosses  the  east 
line  of  said  Cllne  street  at  a  point  between 


65  and  70  feet  distant  from  the  northwest 
corner  and  nearest  point  of  plaintiff's  lots. 
The  evidence  shows  that  the  line  crosses 
Cllne  street  at  a  point  between  plaintiff's 
property  and  the  stockyards,  and  crosses  at 
such  a  grade  as  to  make  travel  from  the 
stockyards  to  plaintiff's  property  impractica- 
ble, if  not  impossible.  The  greater  part  of 
plaintiff's  business,  as  shown  by  the  evidence, 
comes  from  those  frequenting  the  stockyards 
or  having  business  there. 

In  Railroad  Co.  v.  Foley,  19  Colo.  280,  35 
Pac.  542,  appears  the  following:  "It  is  set- 
tled in  this  state  that  unlawful  obstruction 
of  a  business  street  more  or  less  remote 
from  abutting  property,  if  it  causes  a  special 
injury  thereto,  entitles  the  owner  of  such 
property  to  recovery  therefor" — citing  Jack- 
son V.  Kiel,  13  Colo.  378,  22  Pac.  504,  6  L. 
R.  A.  254,  16  Am.  St.  Rep.  207.  See,  also, 
Brunswick  Co.  v.  Hardey,  112  Ga.  604,  37  S. 
B.  889,  52  L.  R.  A.  390;  Adunis  v.  Ry.  Co., 
39  Minn.  288,  39  N.  W.  629,  1  L.  B.  A.  493. 
2  Am.  St  Rep.  644;  Stetson  v.  Faxon,  19 
Pick.  (Mass.)  147,  31  Am.  Dec  123.  Under 
these  ai^thorities,  it  would  seem  that  plaln- 
tUTs  right  to  maintain  the  action  does  not 
turn  upon  whether  his  property  abuts  di- 
rectly upon  defendant's  proposed  line  of  road 
or  not  It  is  sufficient.  If  the  location  of  de- 
fendant's tracks  be  such  as  to  result  In  di- 
rect, serious,  and  apeclal  injury  to  plaintiff's 
property. 

[7]  6.  The  only  question  remaining  which 
we  think  demands  consideration  is  as  to  the 
right  of  the  plaintiff,  under  the  pleadings  and 
the  proof,  to  Injunctive  relief.  It  Is  stoutly 
contended  by  counsel  for  the  railroad  compa- 
ny that  plaintiff's  only  remedy  is  an  action 
at  law  for  damages..  Much  of  the  defend- 
ant's argument  on  this  point  is  based  upon 
the  untenable  assumption  that  the  action  of 
the  city  council  in  passing  the  ordinance  of 
1903  vested  in  it  either  a  valid  franchise  or 
a  revocable  permit  If  this  position  were 
sound,  then  many  of  defendant's  authorities, 
such,  for  Instance,  as  Haskell  v.  Denver 
Tram.  Co.,  23  Colo.  60,  46  Pac.  121,  D.  A  S. 
R.  Co.  V.  Domke,  11  Colo.  247,  17  Paa  777, 
and  D.  U.  P.  R.  Co.  v.  Barsaloux,  15  Colo. 
290,  25  Pac.  165,  10  U  R.  A.  89,  would  be  in 
point  and  would  seem  to  sustain  its  conten- 
tion in  this  behalf.  But  we  need  not  go  out 
of  our  own  state  for  authorities  to  support 
the  doctrine  that  the  construction  and  main- 
tenance of  a  railway  over  the  streets  of  a 
city  (especially  a  steam  road)  without  author- 
ity constitutes  a  public  nuisance,  and  may  be 
enjoined  at  the  suit  of  any  individual  who 
suffers  a  special  Injury  as  a  result  thereof. 

In  D.  &  S.  R.  Co.  V.  Denver  City  R.  (3o., 
supra,  after  holding  that  an  ordinance  and 
resolutions  of  the  city  council  attempting  to 
confer  authority  to  construct  a  railway  track 
was  void,  it  is  said:  "What  was  the  legal 
character  of  the  acts  of  the  defendants  in 
the  construction  of  a  railway  in  Holladay 
and  Twenty-Third  streets}    Upon  the  estab- 
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Ilshed  tact  we  must  say  they  created  a  pub- 
lic nuisance.  If  authorized  by  law,  its  acts 
might  have  been  Justified,  no  matter  bow 
much  Inconvenience  to  tbe  public  they  may 
have  occasioiled;  but,  being  without  right, 
no  matter  how  little  inconvenience  this  per- 
manent appropriation  of  a  part  of  the  str^t 
may  occtlslon,  they  cannot  defend  themselves 
from  the  charge  of  nuisance.  The  authori- 
ties for  this  iKWition  are  consistent  and  uni- 
form, and  leave  no  doubt  on  the  question. 
[Davis  V.  Mayor  of  City  of  New  York]  14  N. 
Y.  524  [67  Am.  Dec.  186],  and  cases  cited. 
•  •  •  In  this  feature  of  the  case  the  com- 
plainant Is  entitled  to  relief  just  so  far  as 
its  allegations  sustained  by  proof  will  justify 
a  court  of  equity  In  Interfering  in  its  behalf. 
In  80  far  as  it  suffers  from  the  wrongful  acts 
of  the  defendants,  in  common  with  the  pub- 
lic generally,  it  cannot  have  relief;  but  to 
the  extent  that  its  private  rights  are  invad- 
ed or  threatened  by  a  wrongdoer,  It  is  tbe 
dftty  of  the  court  to  protect  it" 

In  High  on  Injunction,  vol.  S  (4th  Bd.)  { 
828,  it  Is  said :  "Even  where  the  road  is  be- 
ing built  without  authority  of  law,  it  will 
not  be  enjoined  at  the  suit  of  one  who  owns 
no  real  estate  over  or  adjoining  which  it  is 
to  pass,  and  who  will  not  be  specially  injur- 
ed by  its  construction;  but  where  the  plain- 
tiff owns  real  estate  abutting  upon  a  public 
street  or  alley,  and  will  be  subjected  to  in- 
jury differing  in  kind  from  that  suffered  by 
the  public,  such  as  the  impairment  of  an 
Msement  in  the  highway  as  a  means  of  in- 
gress and  egress  to  his  property,  resulting  in 
serious  and  substantial  Injnry  thereto,  the 
rule  is  well  settled  that  an  injunction  will 
lie  to  restrain  the  Illegal  and-  unauthorized 
constmction  of  a  railroad  in  the  highway,  as, 
for  example,  where  the  work  is  proceeding 
under  an  ordinance  or  license  which  the  mu- 
nicipality has  no  power  to  grant."  In  sup- 
port of  this  statement,  Mr.  High  cites  nu- 
merous cases  from  Alabama,  Minnesota,  Ten- 
nessee, and  MlssourL 

"Streets  and  highways  cannot  be  obstruct- 
ed or  encroached  upon  by  a  railroad  without 
lawful  authority  for  such  act,  and  where  a 
railroad  Is  constructed  upon  a  street  without 
such  authority,  it  will  constitute  a  public 
nuisance,  and  in  such  a  case,  one  showing  a 
sufficient  injury  by  reason  thereof  will  be 
entitled  to  bring  an  action  to  enjoin  the 
same."  Joyce,  Law  of  Nuisances  (1006)  | 
246. 

In  the  third  edition  of  Pomeroy's  Eq.  Jur. 
vol.  5,  I  478,  the  following  is  quoted  from 
Wahle  T.  Relnbach,  76  111.  322:  "Where  the 
Injury  resulting  from  the  nuisance  is  in  its 
nature  Irreparable,  as  when  loss  of  health, 
loss  of  trade,  or  destruction  of  the  means  of 
subsistence,  or  permanent  ruin  to  property, 
will  ensue  from  the  wrongful  act  or  erection, 
conrta  of  equity  will  Interfere  by  injunction 
in  furtherance  of  justice  and  the  valid  rights 
of  property."     Several  other  Ulinois  cases 


are  cited-  by  Mr.  Pomeroy  to  support  the 
above  quotation. 

Mr.  Elliott,  in  bis  work  on  Roads  & 
Streets,  at  section  394,  makes  this  statement: 
"The  destruction  of  valuable  property  rights, 
by  raising  the  grade  of  a  street,  however,  is 
more  than  a  mere  fugitive  trespass,  and  an 
injunction  will  be  awarded." 

The  contention  made  that  tbe  right  of  the 
defendant  to  use  the  street  could  only  be 
challenged  by  a  proceeding  in  quo  warranto 
brought  on  behalf  of  the  city  Is  effectually 
disposed  of  by  Circuit  Judge  Woods,  in  the 
case  of  General  Electric  Railway  Co.  v.  Chi- 
cago, I.  &  L.  Ry.  Co.,  107  Fed.  771,  46  C.  C. 
A.  629.  The  same  case  was  also  considered 
by  the  Circuit  Court  of  Appeals  of  the  Sev- 
enth Circuit  in  98  Fed  907,  39  C.  C.  A.  345, 
58  L.  R.  A.  231;  both  opinions  being  by 
Judge  Woods.  In  the  course  of  a  remarka- 
bly vigorous  opinion  in  107  Fed.  774,  46  C. 
C.  A.  631,  Judge  Woods  says:  "Ordinarily  a 
void  thing  may  be  ignored  by  any  one  con- 
cerned. On  questions  of  public  policy  it  has 
been  ruled,  and  doubtless  wisely,  that  an  in- 
dividual asserting  only  an  Injnry  for  wliicb 
suitable  compensation  may  be  obtained  at 
law  may  not  attack  a  public  ordinance  for- 
mally adopted,  and  under  which  a  public 
work,  perhaps  of  great  importance,  is  being 
prosecuted ;  but  if  the  doctrine  is  to  be  ap- 
plied when  private  Injury  Is  about  to  be  in- 
flicted, for  which  the  relief  obtainable  at 
law  could  not  be  even  approximately  ade- 
quate, it  becomes  a  bald  denial  of  justice. 
The  like  of  It  has  found  recognition  thus  far, 
we  believe,  only  in  briefs,  to  which,  in  the 
face  of  criticism  at  the  bar  of  the  court, 
counsel  have  not  shown  an  nnfiinctiing  ad- 
hesion. •  •  •  In  the  nature  of  things 
and  on  principle,  there  is  the  same  right  to 
go  into  equity  for  an  injunction  against  a 
threatened  irreparable  injury  as  there  is  to 
go  into  a  court  of  law  to  recover  damages 
for  a  compensable  wrong.  If  the  laying  of 
the  street  railway  be  fully  authorized,  as  by 
a  valid  ordinance,  there  can,  of  course,  be 
no  injunction,  if  there  be  no  actual  taking 
of  property  outside  of  the  limits  of  th« 
street;  •  •  •  tut  what  good  reason  can 
there  be  for  the  application  of  that  rule 
when  the  ordinance  under  which  an  Inesti- 
mable damage  Is  about  to  be  inflicted  is 
void?  Why  should  there  be  an  estoppel 
against  denying  the  validity  of  the  invalid— 
against  denouncing  as  void  an  act  which  is 
in  fact  void,  under  which  it  is  proposed  to 
inflict  an  irremediable  wrong?  If  there  were 
no  pretense  of  an  ordinance  or  of  other  form 
of  authority  for  the  proposed  invasion  of  the 
street,  is  it  to  be  said  that  the  owner  of 
abutting  property  threatened  with  injury  may 
not  have  relief  by  injunction,  but  must  look 
only  to  the  uncertain  and  Insufficient  rem- 
edies of  the  law?  Would  a  forged  ordinance, 
put  upon  the  records  of  the  common  council 
without  the  knowledge  or  consent  of  the 
body  by  whom  It  purported  to  have  been  en- 
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acted,  be  beyond  Impeachment  except  by  a 
public  prosecutor,  who,  as  the  Supreme  Court 
of  the  state  [Illinois]  has  held,  could  move 
only  In  the  public  interest,  at  the  risk  of  the 
dismissal  of  the  proceedings  if  shown  to  be 
for  the  protection  of  private  rights — the  only 
rights,  in  most  instances,  likely  to  be  im- 
periled? But  if  the  work  of  laying  a  street 
railway,  prosecuted  without  pretense  of  au- 
thority or  under  a  forged  ordinance,  may  be 
enjoined  at  the  suit  of  one  threatened  with 
irreparable  wrong,  why  should  it  not  be  en- 
joined in  a  like  case  If  prosecuted  under  an 
ordinance  which  for  any  reason  is  illegal 
and  void,  not  voidable  merely?"  Judge 
Woods  closes  this  feature  of  his  discussion 
with  the  statement  that  "it  Is  useless  to  talk 
of  relief  through  the  public  prosecutor  or 
Attorney  General  of  the  state." 

In  the  two  opinions  by  Judge  Woods,  re- 
ferred to,  he  had  under  consideration  the 
case  of  Doane  v.  R.  R.  Co.,  165  111.  510,  46 
N.  B.  520,  36  I/.  R.  A.  97,  56  Am.  St  Rep. 
265,  a  case  that  has  attracted  much  atten- 
tion, and  one  of  the  cases  cited  and  relied 
upon  by  the  defendant  in  this  case.  It  is 
believed  that  the  rule  laid  down  in  the 
Doane  Case  has  been,  by  construction,  modi- 
fled  by  the  Supreme  Court  of  Illinois  Itself. 
In  Nelson  v.  Randolph,  222  111.  531,  18  N.  E. 
914,  a  case  for  obstructing  a  highway,  it  was 
held:  "Conceding  that,  in  order  to  maintain 
a  suit  by  an  individual  to  enjoin  the  obstruc- 
tion of  a  public  highway,  some  special  or 
peculiar  injury  must  be  shown,  the  fact  that 
members  of  complainant's  family  are  burled 
in  the  cemetery  to  which  the  highway 
leads,  and  that  complainant  and  others  have 
cared  for  the  cemetery,  are  sufficient"  The 
quotation  is  from  the  syllabus,  which  is  sup- 
ported by  the  text. 

It  is  said  by  Judge  Elliott,  in  his  work  on 
Roads  &  Streets  (2d  Ed.),  in  a  note  to  section 
394;  "It  seems  to  us  that  the  tendency  of 
modern  thought  is  to  extend  the  remedy  by 
injunction,  and  this  we  believe  to  be  wise 
and  expedient." 

It  must  be  clear  that  in  the  Instant  case 
plaintifF's  injury  was  a  continuing  one,  in 
so  far,  at  least,  as  it  affected  bis  trade  or 
business,  and  the  damage  ensuing  would  be 
impossible  to  definitely  establish.  Wrongs 
of  this  character  the  authorities  universally 
hold  to  be  cognizable  at  equity.  The  fact 
that  no  actual  damage  can  be  proved,  so 
that  in  an  action  at  law  the  jury  could 
award  nominal  damages  only,  and  such  an 
action  at  law  would  necessarily  be  ineffectu- 
al, often  furnishes  the  very  best  reason  why 
a  court  of  equity  should  Interfere  in  cases 
where  the  nuisance  is  a  continuing  one. 
Platte  Co.  V.  Lee,  2  Colo.  App.  185,  29  Pac. 
1036;  Medano  Ditch  Co.  v.  Adams,  29  Colo. 
328,  68  Pac.  431;  Sylvester  v.  Jerome,  19 
Colo.  128,  34  Pac.  760;  City  v.  Manning,  43 
Colo.  144,  95  Pac.  537,  17  L.  R.  A.  (N.   S.) 


272;  Angell,  Highways  (2d  Ed.)  |  283;  Pom- 
eroy,  Eq.  Jur.  (4th  Ed.)  vol.  5,  {  516;  WaWe 
V.  Reinback,  76  111.  322. 

In  Elliott  on  Roads  &  Streets  (2d  Ed.)  S 
665,  it  is  said:  "It  has  also  been  held  that 
the  injury  must  be  irreparable,  or  at  least 
incapable  of  full  and  complete  comi)ensation 
in  damages.  This  is  no  doubt  a  fair  state- 
ment of  the  general  law;  but  the  phrase 
'irreparable  Injury'  Is  apt  to  mislead.  It 
does  not  necessarily  mean,  as  used  in  the 
law  of  Injunction,  that  the  injury  is  beyond 
the  possibility  of  compensation  or  damages, 
nor  that  it  must  be  very  great  •  •  • 
But  if  the  nuisance  is  a  continuing  one,  in- 
vading substantial  rights  of  the  complainant 
in  such  a  manner  that  he  would  thereby  lose 
such  rights  entirely  but  for  the  assistance  of 
a  court  of  equity,  he  will  be  entitled  to  an 
Injunction  upon  a  proper  showing,  notwith- 
standing the  fact  that  he  might  recover  some 
damages  in  an  action  at  law." 

For  further  authorities  on  the  legal  sig- 
nificance of  the  phrase  "irreparable  Injury," 
see  Words  &  Phrases,  vol.  4,  p.  3772,  where 
the  subject  is  thoroughly  covered. 

For  the  reasons  hereinabove  pointed  out, 
the  trial  court  committed  error  in  dissolving 
the  temporary  injunction,  and  In  dismissing 
plaintiff's  biU.  The  judgment  therefore  must 
be  reversed  and  remanded,  with  Instructions 
to  the  trial  court  to  make  the  temporary 
writ  of  injunction  permanent 

Reversed  and  remanded,  with  dlrectionB. 

(22  Colo.   App.   60«) 

BURNHAM  et  al.  v.  GRANT  et  al. 
(Court  of  Appeals  of  Colorado.    July  8,  1912.) 

1.  Courts  (§  213*)— Appellate  Jubisdiction 
— Cases  Involving  Freehold. 

Where  substantially  all  of  a  testator's  es- 
tate consists  of  a  one-third  interest  in  his 
brother's  unsettled  estate,  which  consists  large- 
ly of  land,  but  it  is  not  certain  that  there  will 
be  anything  left  after  the  settlement,  and  that 
if  there  is  it  will  be  in  the  shape  of  land,  a 
freehold  is  not  involved,  and  an  appeal  is  not 
within  the  jurisdiction  of  the  Supreme  Court 
[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  §1  517-519,  522-526 ;   Dec.  IMg.  g  213.*] 

2.  CotTBTs  (§  213*)— Appellate  Jubisdiction 
—Amount  in  Contbovebst. 

Under  Laws  1911,  p.  269,  §  6,  which  pro- 
vides that,  where  a  judgment  amounts  to  more 
than  $5,000,  exclusive  of  costs,  the  Court  of 
Appeals,  upon  its  transfer,  may,  upon  advice 
of  either  party,  remand  the  case  to  the  Supreme 
Court,  the  judgment  itself  must  show  that  the 
jurisdictional  amount  is  involved,  so  that  a 
mere  showing  that  it  is  a  witness'  impression 
that  the  amount  was  involved  is  insufficient  to 
call  for  a  remand. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  §§  517-519,  522-526;   Dec.  Dig.  §  213.»] 

3.  Courts  (§  213*)— Appellate  Jubisdiction 
— Interest  of  Officers. 

The  Court  of  Appeals  will  not  remand  to 
the  Supreme  Court  a  case  transferred  to  it  by 
that  court  on  the  ground  that  one  of  the  ap- 
jwllees  is  the  clerk  of  the  court  or  that  its  pre- 
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sidinr  judge   is   one   of  the   attorneys  for  the 
appellees. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  II  617-519,  622-526;    Dec.  Dig.  §  213.*J 

Appeal  from  District  Court,  Teller  Coun- 
ty; W.  S.  Morris,  Judge. 

Action  by  Fred  B.  Bumham  and  others 
against  A.  W.  Grant  and  others.  From  a 
jndgment  for  defendants,  plaintiffs  appeal  fo 
the  Supreme  Court,  whence  the  case  was 
transferred  to  the  Court  of  Appeals.  On  mo- 
tion to  renuuid  to  the  Supreme  Court  De- 
nied. 

William  C  Robinson,  of  Colorado  Springs, 
for  appellants.  Horace  N.  Hawkins,  of  Den- 
ver, and  Guy  P.  Nevitt,  of  Cripple  Creek,  for 
appellees. 

CUNNINGHAM,  J.  Appellants  have  filed 
their  motion  to  remand  this  cause  to  the  Su- 
preme Court  ui>on  the  following  grounds: 
First  That  a  decision  in  said  cause  neces- 
sarily inToIres  and  relates  to  a  freehold. 
Second.  That  the  Judgment  in  said  cause 
amounts  to  and  in  effect  is  a  judgment  for 
more  than  $5,000  exclusive  of  costs.  Third. 
That  A.  W.  Grant,  one  of  the  appellees,  is 
the  clerk  of  this  court  Fourth.  That  the 
Honorable  Tully  Scott  the  presiding  judge 
of  this  court  is  one  of  the  attorneys  for  the 
appellees  in  this  cause. 

[1]  1.  A  proper  determination  of  the  first 
and  second  grounds  of  the  motion  requires  a 
Iirief  statement  of  the  case.  Frank  J.  Bum- 
ham  died,  leaving  an  instrument  purporting 
to  be  his  last  wlIL  Substantially  all  of  the 
decedent's  property  consisted  of  a  one-third 
interest  which,  as  heir  at  law,  he  had  In  the 
unsettled  estate  of  his  brother  Thomas.  The 
estate  of  his  brother  Thomas  consisted  large- 
ly of  land,  and  for  this  reason  the  appel- 
lants insist  that  a  freehold  Is  involved.  The 
action  here  involves  the  validity  of  the  will 
of  Frank  J.  Bumham,  which  was  called  in 
qnestion  by  the  appellants,  who  contended 
that  he  was  not  of  sound  mind  at  the  time 
the  will  was  executed.  The  appellants  are 
brother  and  sister  of  Frank  J.  Bumham. 
The  sole  legatee  under  the  will  of  Frank 
3.  Bumham  bears  no  relation  to  Iilm.  Both 
the  county  and  district  courts  found  the 
testator  to  be  of  sound  mind,  and  therefore 
upheld  the  will.  The  disposition  of  the  case 
in  this  court  will  not  necessarily  take  the 
title  of  the  land  belonging  to  the  estate  of 
Thomas  Bumham  from  one  of  the  litigants 
and  vest  it  In  the  other.  Indeed,  various 
things  may  transpire  during  the  course  of 
the  settlement  of  either  one  or  both  of  the 
Bumham,  estates,  whereby  not  only  will  no 
real  estate  pass  to  the  legatee  under  the 
Frank  Bumham  will.  If  the  same  be  upheld, 
or  to  the  heirs  at  law,  if  it  shall  be  determined 
by  this  court  to  be  a  void  instrument,  but  no 
cash  or  property  of  any  sort  may  be  left  for 
distribution.     For  instance,  it  may  become 


necessary  to  soil  the  real  estate  in  order  to 
pay  debts,  or  It  may  be  found  impossible  or 
impracticable  to  make  distribution  in  kind, 
in  which  event  the  real  estate  would  be  sold 
and  distribution,  If  any  there  be,  be  made 
in  cash. 

Counsel  for  ai^ellants  says  In  his  brief 
that  "the  record  shows  that  the  only  unpaid 
claim  against  the  estate  of  Thomas  H.  Bum- 
ham is  a  claim  of  this  same  Frank  J.  Burn- 
ham,  and  that  the  estate  is  entirely  solvent 
so  that  the  record  shows  that  the  title  to 
the  real  estate  of  Thomas  H.  Bumham, 
which  vested  In  Frank  J.  Bumham,  Is  good." 
Counsel  does  not  call  our  attention,  either  In 
his  opening  brief  or  in  his  reply  brief,  to 
that  portion  of  the  record  which  supports 
the  statement  we  have  just  quoted  from 
his  brief.  It  Is  true  that  the  only  claim 
against  the  Thomas  Bumham  estate  referred 
to  In  the  record  is  the  claim  of  Frank  Bum- 
ham. But  we  are  not  able  to  find  in  the  rec- 
ord anything  stating  that  this  is  the  only 
claim  against  the  Thomas  Bumham  estate. 
On  the  contrary,  we  do  find,  at  folio  1326, 
1327  of  the  record,  that  one  Craft  was  still 
pressing  a  claim  which  he  held  against  the 
Thomas  Bumham  estate,  and  apparently 
threatening  to  bring  suit  upon  it 

[2]  2.  The  evidence  as  to  the  value  of  the 
estate  of  Frank  J.  Bumham  is  not  explicit 
or  satisfactory.  Only  one  witness  gave  tes- 
timony on  this  point,  fixing  the  value.  In  his 
judgment,  at  approximately  $10,000 ;  but  this 
valuation,  the  witness  testified,  was  based 
ui)on  an  offer  that  had  been  made  for  the 
land  belonging  to  the  estate  of  Thomas 
Bumham.  When  the  offer  was  made  does 
not  appear ;  nor  do  we  know  whether  It  was 
made  by  a  responsible  party.  Moreover, 
there  is  nothing  in  the  record  to  Indicate 
what  claims  there  may  be  against  the  es- 
tate of  either  Thomas  or  Frank  Bumham, 
or  what  the  cost  of  administering  these  es- 
tates will  amount  to.  Hence  it  cannot  be 
determined  from  the  record  before  us  wheth- 
er a  dollar  will  ever  pass  to  the  legatee  or 
to  the  heirs  at  law.  All  the  evidence  we 
have  on  the  subject  Is  that  the  approximate 
gross  value  of  the  property  that  would  come 
from  Thomas  Burnham's  estate  to  Frank  J. 
Bumham's  estate  is  $10,000.  Even  this  does 
not  appear  by  the  pleadings,  and  only  crops 
out  incidentally  as  the  judgment  or  opinion 
of  one  witness.  The  trial  court  made  no 
finding  whatever  on  the  subject  and,  for 
this  reason,  I  think  the  judgment  Is  not  one 
covered  by  section  6  of  the  act  of  1911  (Laws 
1911,  p.  269),  creating  this  court  Conly  v. 
Boyvln,  25  Colo.  499,  55  Pac.  732;  Bank  v. 
Foilett  27  Colo.  512,  62  Pac.  361. 

In  the  Conly  Case,  It  is  said:  "The  parties 
themselves,  neither  in  their  pleadings  nor  by 
stipulation,  can  fix  the  value  of  the  proper- 
ty in  controversy,  so  as  to  confer  appellate 
jurisdiction."  In  Fischer  v.  Hanna,  21  Colo. 
13,  39  Pac.  422,  the  Supreme  Court  indicates. 
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at  least,  that  nnder  the  statute  regulating 
appeals  (Code  1887,  f  388),  which  is  Tery 
similar  to  section  6,  a  money  judgment  Is 
contemplated;  for  the  court  says:  "Counsel 
for  appellants  recognize  that  a  money  judg- 
ment against  the  parties  appealing  was  es- 
sential," etc.  See,  also,  2  Cyc.  543,  544;  al- 
so Alexander  Nesbit,  Sheriff,  etc.,  et  aL  t. 
Sigel-Camplon  Live  Stock  Co.  (No.  7,807)  125 
Paa  524,  decided  by  the  Supreme  Court  dur- 
ing the  present  month. 

The  evidence,  unsupported  by  pleadings  or 
any  judgment  of  the  court,  is  not  the  correct 
test  of  the  amount  Involved.  Kane  v.  Kane's 
Adm'r,  146  Mo.  605,  48  S.  W.  446.  "General- 
ly speaking,  the  value  or  amount  in  contro- 
versy must  be  made  to  appear  afiSrmative- 
ly.  It  it  cannot  be  ascertained,  the  appeal 
will  be  dismissed,  and  the  burden  Is  upon 
appellant  to  establish  the  jurisdiction.  Mere 
uncertain  inferences  or  speculations  are  not 
sufficient."  2  Cyc.  555;  Crum  v.  Pump  & 
Lbr.  Co.,  163  Ind.  596,  72  N.  B.  588. 

Under  the  aiithoritles  cited,  we  think  that, 
not  only  is  the  burden  upon  the  appellant, 
or  the  one  claiming  some  right  or  benefit 
which  must  be  determined  entirely  by  the 
size  and  character  of  the  judgment,  to  es- 
tablish that  the  judgment  Is  of  the  character 
and  amount  necessary  to  confer  upon  him 
the  right  or  privilege  for  which  he  contends, 
but  he  must  also  see  to  it  that  the  trial  court 
makes  a  specific  finding  and  renders  judg- 
ment or  enters  a  decree  thereon  to  that  ef- 
fect. The  mere  impression  of  a  witness  that 
there  is  $5,000  involved  falls  far  short  of  a 
Judgment,  which  is  the  only  thing  we  may 
properly  consider. 

[3]  3.  If  we  knew  of  any  authority  that 
would  warrant  this  court  in  remanding  the 
cause  to  the  Supreme  Court  for  the  reasons 
set  forth  in  the  third  and  fourth  grounds  of 
the  motion,  or  either  of  them,  we  should 
promptly  avail  ourselves  of  the  same  and 
grant  the  motion ;  but  no  such  authority  has 
been  called  to  our  attention.  The  motion  to 
remand  must  therefore  be  denied. 

Motion  to  remand  denied. 

SCOTT,  P.  J.,  not  participating. 

(22  Colo.  App.  G05) 

McARTHUR  v.  BRIOHAM. 
(Court  of  Appeals  of  Colorado.    July  8,  1912.) 

EXECUTOBS  AND  Aduinistratobs  (§  455*)— 
Action— CoNTBoL  —  Heibs  —  DismssAi.  ok 
Appeal. 

Motion  of  an  administrator  de  bonis  non 

to  dismiss  the  appeal  on  behalf  of  the  estate 


will  prevail,  as  against  a  protest  filed  by  an 
attorney  of  some  of  the  heirs  of  the  estate,  not 
supported  by  a  showing  justifying  denial  of  the 
right  of  said  administrator  to  control  the  liti- 
gation. 

[Ed.  Note.— For  other  cases,  see  Eiecutors 
and  Administrators,  Cent.  Dig.  i|  1929-1940; 
Dec.  Dig.  I  455.*] 

Appeal  from  District  Court,  Arapahoe 
County;    Charles  McCall,  Judge. 

Action  between  Hugh  F.  McArthur,  as  ad- 
ministrator of  Catherine  W,  Skelton,  deceas- 
ed, and  Charles  C.  Brigham.  From  an  ad- 
verse judgment,  the  administrator  appealed. 
On  motion  to  dismiss,  against  which  John  X. 
Bamett,  representing  certain  heirs,  protests. 
Appeal  dismissed. 

Crump  &  Allen  and  J.  B.  McCall.  all  of 
Denver,  for  appellant  Stuart  &  Murray,  of 
Denver,  for  appellee.    John  T.  Barnett,  pro  ae. 

PER  CURIAM.  Appellant  moves  to  dis- 
miss the  appeal.  Against  granting  said  mo- 
tion protest  is  filed  by  an  attorney  represent- 
ing some  of  the  heirs  of  the  estate  for  which 
appellant  is  administrator  de  bonis  non.  The 
protest  is  not  supported  by  any  showing  suf- 
ficient to  justify  a  denial  of  the  right  of  the 
administrator  to  control  this  litigation. 

The  protest  is  overruled,  and  the  motion  to 
dismiss  the  appeal  is  granted. 


(22  Cteto.  App.  270) 

FARMERS'  HIGH  LINE  CANAL  ft  RESER- 
VOIR CO.  et  al.  V.  WOLFF  et  al. 
(Court  of  Appeals  of  Colorado.    May  13,  1912.) 

Appeal  from  District  Court,  City  and  CJounty 
of  Denver;    George  W.  Allen,  Judge. 

Proceedings  by  John  Wolff  and  others  against 
the  Farmers'  High  Line  Canal  ft  Reservoir 
Company  and  others  for  permission  to  change 
the  point  of  diversion  of  decreed  water  rights. 
From  a  judgment  for  plaintiffs,  defendants  ap- 
peal. Motion  to  remand  caase  to  Supreme 
Court  denied. 

C.  B.  Whitford  and  Henry  B.  May,  both  of 
Denver,  for  appellants.  Thomas  ft  Thomas  and 
John  R.  Smith,  all  of  Denver,  for  appellees. 

KING,  J.  Motion  is  made  to  remand  this 
cause  to  the  Supreme  Court,  for  the  reason  that 
the  decision  necessarily  relates  to  or  involves  a 
freehold.  The  judgment  appealed  from  was  ren- 
dered by  the  district  court  in  a  statutory  pro- 
ceeding for  permission  to  change  the  point  of- 
diversion  of  decreed  water  rights.  The  facts 
and  conditions  of  this  cause,  so  far  as  material 
in  considering  this  motion,  are  so  nearly  the 
same  as  in  Monte  Vista  Canal  Co.  et  aJ.  v. 
Centennial  Irrigating  Ditch  Co.,  123  Pac.  831,  > 
in  which  opinion  was  handed  down  at  this 
term,  that  the  reasons  and  conclusions  therein 
announced  are  controlling,  and  under  that  au- 
thority the  motion  herein  to  remand  will  be 
denied. 
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(S»  Colo.  H) 

CONSUMEBS'  I/EAGUE  OF  COLORADO  V. 

COLORADO  &  S.  RX.  CO.  et  aL 
(Supreme  Coart  of  Colorado.     May  6,  1812. 

Rehearing  Denied  July  1,  1912.) 

1.  Gabriers  (I  1*)— Rkoulation— Statutobt 
Pbotisions. 

The  General  Assembly  had  power,  tinder 
the  Constitutioa,  to  create'  the  State  Railroad 
Commission,  and  to  authorize  it  to  regulate 
and  control  the  service  of  common  carriers 
and  the  rates  charged  for  such  service. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  f  2;    Dec.  Dig.  i  1.*] 

2.  CONSTITUTIONAi  LAW    (|  48*)— VaLIDITT— 

Pbesomption  in  Favob  of  Validity. 
The  presumption  is  that  every  statute  Is 
valid  and  constitutional,  and  the  burden  is  on 
the  person  attacking  its  validity  to  demon- 
strate clearly  and  beyond  reasonable  doubt  that 
it  is  repugnant  to  a  provision  of  either  the 
state  or  federal  Constitution. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tlouU  Lrfiw,  Cent.  Dig.  §  46;    Dec.  Dig.  i  48.*] 

3.  CowsnTOTiONAL  Law  (f  209*)  —  Eqxjal 
PBorBcnoN  or  tuk  Laws. 

The  General  Assembly  has  power  to  clas- 
sify subjects  for  legislation,  and,  if  the  classi- 
fication is  not  wholly  unreasonable  and  arbitra- 
ry and  the  statute  is  uniform  as  to  all  mem- 
bers of  the  class,  no  one  is  denied  the  equal 
protection  of  the  laws^ 

[EA.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  I  678;  Dec.  Dig.  S 
209.*] 

4.  Cabbibbs  (I  2*)— CoNSTiTtmoNAL  Law  (| 
241*)  —  ReonLATioN  —  Statutobt  Provi- 
8IONS— Discrimination. 

.Act  March  22,  1907  (Laws  1907,  p.  531), 
to  regulate  common  carriers,  is  not  rendered- 
invalid  by  the  provision  of  section  1  that  it 
shall  not  apply  to  mountain  railroads  operat- 
ing less  than  20  miles  of  road,  the  principal 
traffic  of  which  is  the  hauling  of  mineral  from, 
and  supplies  to,  mines,  this  discrimination  not 
being  an  arbitrary  classification  without  rea- 
sonable basis,  but  being  based  on  a  substan- 
tial difference  in  location,  length,  and  charac- 
ter of  traffic  of  the  two  classes  of  railroads. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  K  4,  5;  Dec.  Dig.  |  2;*  Constitu- 
tional Law,  Cent.  Dig.  H  700,  701;  Dec.  Dig. 
I241.*] 

5.  CONSrnruTiOHAL  Law  (|  47*)— Detebmi- 
hation  of  Validity— Scope  of  Inquiby. 

When  a  statute  on  its  face  is  general  in 
terms  and  applicable  alike  to  all  members  of 
a  class,  evidence  will  not  be  taken  to  show 
that  such  classification  is  not  a  legal  one. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  gg  43-46;  Dec.  Dig.  § 
47.*] 

6.  Cabriebs  ({  12*)— Reoulation- Statuto- 
bt Pbovisions. 

Section  3  of  the  act  of  March  22,  1907 
(Lews  1907,  p.  632),  to  regulate  common  car- 
riers, provides  that  all  charges  for  transporta- 
tion shall  be  just  and  reasonable,  and  de- 
clares unlawful  every  unjust  and  unreasonable 
charge.  Section  12  authorizes  the-  State  Rail- 
road (Commission  to  execute  and  enforce  the 
provisions  of  the  act.  Section  13  authorizes 
the  commission  .to  investigate  alleged  viola- 
tions of  that  act.  Section  14  requires  it,  on 
making  an  investigation,  to  make  a  report  stat- 
ing its  conclusions,  together  with  its  "decision, 
oi^der  or  requirement."  Section  15  authorizes 
the  commission,  if  of  the  opinion  that  any  of 
the  rates,  regulations,  or  practices  of  any  com- 


mon carrier  are  unjustly  discriminatory  or 
preferential,  to  determine  in  what  respect  and 
to  what  extent  they  are  discriminatory  or 
preferential,  and  what  regulation  or  practice 
is  just,  fair,  and  reasonable,  and  to  make  an 
order  that  the  common  carrier  shall  cease  vio- 
lating the  act,  and  provides  that  the  carrier 
shall  thereafter  conform  to  the  regulations  so 
prescribed.  Held,  that  the  commission  has 
power  to  regulate  rates  and  to  prohibit  unjust 
and  unreasonable  rates,  even  if  not  discrimina- 
tory  and   preferential. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  7-20;   Dec.  Dig.  f  12.*] 

7.  Cabbiebb  (I  2*)— Rkottlation- Statotoby 

Pbovibionb. 

The  act  of  March  22,  1907  (Laws  1907,  p. 
531),  to  regulate  common  carriers,  is  remedial, 
and  should  be  liberally  construed  to  accom- 
plish its  objects  and  purposes. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  SS  ^  &:    I>ec.  Dig.  |  2.*] 

Error  to  District  Ctourt,  City  and  County 
of  Denver;  Greeley  W.  Whltford,  Jndge. 

Proceeding  by  the  CJonsumers'  League  of 
Colorado  against  the  Colorado  &  -  Southern 
Railway  Company  and  others,  brought  be- 
fore the  State  Railroad  Commission,  and  ap- 
pealed to -the  district  court.  Judgment  was 
rendered  reversing  the  order  of  the  Com- 
mission and  dismissing  the  complaint,  and 
the  plaintiff  brings  error.  Reversed  and  re- 
manded. 

Benjamin  Griffith,  Atty.  Gen.,  Theodore 
M.  Stuart,  Jr.,  Asst  Atty.  Gen.,  John  T.  Har- 
nett, Atty.  Gen.,  James  H.  Teller,  Asst.  Atty. 
Gen.,  and  Vogl  &  Whitehead,  of  Denver 
(Horace  Phelps,  of  Denver,  of  counsel),  for 
plaintiff  In  error.  E.  E.  Whltted  and  J.  M. 
Gates,  both  of  Denver,  for  defendants  In 
error  Colorado  &  S.  Ry.  Co.  and  another. 
Hughes  &  Dorsey  and-E.  I.  Thayer,  both  of 
Denver,  for  defendant  in  error  Union  Pac. 
B.  C!o. 

MUSSER,  J.  The  plaintiff  In  error,  a  do- 
mestic corporation,  began  a  proceeding  be- 
fore the  State  Railroad  Commission  relating 
to  freight  rates  on  coal  from  the  -northern 
(Colorado  coal  fields  to  Denver.  From  the 
order  made  by  the  Commission,  -  the  defend- 
ants In  error  appealed  to  the  district  court 
There  the  companies  concerned  filed  a  mo- 
tion to  reverse  the  order  of  the  Commission 
and  to  dismiss  the  complaint  The  court 
sustained  the  motion,  and  dismissed  the 
complaint  upon  the  ground  that  the  law  un- 
der which  the  order  of  the  Commission  was 
made  was  unconstitutional  and  void,  and  ad- 
Judged  that  all  acts  and  orders  of  the  Com- 
mission were  without  -authority  of  law. 
The  matter  was  brought  here  for  review  on 
error,  and  came  on  for  final  hearing  as  soon 
as  the  parties  had  framed  the  Issues  In  this 
court.  The  Sixteenth  General  Assembly 
passed  tin  act  approved  March  22,  1907, 
(Laws  1907,  p.  531),  to  regulate  common  car- 
riers in  this  state,  creating  a  State  Railroad 
Commission  and  prescribing  its  powers  and 
duties  and  the  mode  of  procedure  to  be  fol- 
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lowed  in  matters  brought  to  Its  attention. 
The  defendants  In  error  contend,  first,  that 
the  act  aforesaid  is  unconstitutional;  sec- 
ond, that,  though  the  act  is  constitutional, 
the  Commission  had  no  power  under  it  to 
fix  rates,  and  for  that  reason -the  judgment 
should  be  sustained.  The  constitutional 
question  will  first  be  considered.  Section  1 
of  the  act  is  as  follows:  "That  the  provi- 
sions of  this  act  shall  apply  to  common  car- 
riers and  to  any  corporation  or  any  person 
or  persons  engaged  in  the  transportation  of 
passengers  or  property,  or  the  receiving,  de- 
livering, storing  or  handling  of  property 
shipped  or  carried  from  one  point -or  place 
within  this  state  to  any  other  point  or  place 
within  this  state:  Provided,  however,  that 
this  act  shall  not  apply  to  mountain  rail- 
roads operating  less  than  twenty  miles  of 
road,  'the  principal  traflSc  of  which  is  the 
hauling  of  mineral  from  and  supplies  to 
mines.  This  act  shall  not  apply  to  the  own- 
ership, or  operation, -of  street  railways  con- 
ducted solely  as  common  carriers  'in  the 
transportation  of  passengers,  within  the  lim- 
its of  cities  and  towns,  nor  to  the  owner- 
ship or  operation  of  private  railways  not 
used  in  the  business  of  any  common  car- 
riers." 'It  is  claimed  that  the  provision  in 
the  act  that  it  "shall  not  apply  to  mountain 
railroads  operating  less  than  twenty  miles 
of  road,  the  principal  ■  traflBc  of  which  Is  the- 
hauling  of  mineral  from  and  supplies  to 
mines,"  is  class  legislation,  and  denies  to 
the  defendants  in  error  due  process  and 
equal  protection  of  the  law,  contrary  to  the 
Colorado  and  federal  Constitutions. 

[1]  At  this  day  it  is  unnecessary  to  dis- 
cuss the  question  of  the  existence  of  the 
power  of  the  General  Assembly,  exercised 
within  constitutional  •  limits,  to  create  a  State 
Railroad  Commission,  and  to  authorize  it  to 
regulate  and  control  the  service  of  common 
carriers  in  this  state '  and  the  rates  charged 
the  public  for  such  service.  This  must  be 
taken  as  an  established  and  acknowledged 
power  of  the  General  Assembly.  Granger 
Cases,  94  TJ.  S.  113,  24  L.  Ed.  77;  Railroad 
Commission  Cases,  116  V.  S.  307,  6  Sup.  Ct. 
334,  388,  1191,  29  I..  Ed.  636. 

[2]  The  objects  and  provisions  of  the  act 
in  question  being  within  the  acknowledged 
power  of  the  General  Assembly  that  enact- 
ed it,  it  is  well  to  refer  to  a  well-established 
rule  that  should  govern  this  court  in  Its  con- 
sideration of  the  constitutional  question  pre- 
sented. The  presumption  Is  that  every  stat- 
ute is  valid  and  constitutional,  and  such  pre- 
sumption is  to  be  overcome  only  by  clear 
demonstration.  In  case  of  doubt  every  pos- 
sible presumption  and  intendment  should  be 
made  in  favor  of  the  constitutionality  of  the 
act,  and  it  is  to  be  overthrown  only  when 
it  Is  clear  and  unquestioned  that  it  violates 
the  fundamental  law.  People,  etc.,  v.  Ruck- 
er,  5  Colo.  455,  at  458  (quoting  from  and  ap- 
proving Sedgwick  Stat,  and  Com.  Law,  409). 
'T«  declare  an  act  of  the  Legislature  un- 


constitutional'is  always  a  delicate  duty,  and 
one  which  courts  do  not  feel  authorized  to 
perform  unless  the  conflict  between  the  law 
and  the  Constitution  -  Is  clear  and  unmistaka- 
ble."    People  V.  Goddard,  8  Colo.  432,  437, 

7  Paa  301,  304.  "The  doctrine  is  elementary 
that  no  act  of  the  General  Assembly  should 
be  declared  unconstitutional  unless  it  Is 
clearly  and  palpably  so."  People  v.  Com- 
missioners, 12  Colo.  89,  93,  19  Fac.  892,  894. 
"A  fundamental  principle  of  construction 
requires  those  who  seek  to  overthrow  a  stat- 
ute on  account  of  its  repugnance  to  a  consti- 
tutional provision  to  show  the  unconstitu- 
tionality of  the  act  beyond  all  reasonable 
doubt"  Denver  aty  v.  Knowles,  17  Colo. 
204,  211,  30  Pae.  1041,  1044  (17  L.  R.  A.  135). 
"When  an '  act  of  the  Legislature  Is  attacked 
as  in  violation  of  the  Constitution  of  the 
United  States  or  of  the  state,  by  familiar 
rule,  we  -  are  required  to  uphold  Uie  legisla- 
tion, unless  Its  unconstitutionality  appears 
beyond  all  reasonable  doubt."  Ind.  Ditch 
Co.  V.  Agr.  Ditch  Co.,  22  Colo.  613,  528,  45 
Pae.  444,  450  (55  Am.  St  Rep.  149).  "Every 
statute  is  presumed  to  be  constitutional. 
The  courts  ought  not  to  declare  one  to  be 
unconstitutional  unless  it  is  clearly  so.  If 
there  is  doubt,  the  expressed  will  of  the  Leg- 
islature should  be  sustained."  Munn  v.  Peo- 
ple, 94  U.  S.  113,  24  L.  Ed.  77.  It  Is  evident 
from  the  foregoing  judicial  declarations  that 
the  burden  is  upon  the  defendants  in  error 
to  demonstrate  clearly  and  beyond  all  rea- 
sonable doubt  that  the  statute  in  question  Is 
repugnant  to  a  provision  of  either  the  state 
or  federal  Constitution. 

[31  They  do  not  deny,  and  in  fact  their 
argument  and  -  the  authorities  cited  by  them 
show,  that  the  General  Assembly  has  the 
power  to  classify  subjects  for  legislation. 
If  this  classification  is  not  wholly  unreason- 
able and  arbitrary,  so  that  the  statute  is 
uniform  in  its  operation  upon  all  the  mem- 
bers of  the  class  to  which  it  is  made  appli- 
cable, no  one  Is  denied  the  equal  protection 
of  the  laws  guaranteed  by  the  federal  Con- 
stitution. N.  X.,  etc.,  R.  Co.  v.  New  York, 
165  U.  S.  628,  17  Sup.  Ct  418,  41  L.  Ed. 
853;    Dow  V.  Beidelman,  125  TJ.  S.  680,  691, 

8  Sup.  Ct.  1028,  31  L.  Ed.  841;  C,  R.  I.  & 
P.  Ry.  Co.  V.  Ark.,  219  U.  S.  453,  31  Snp. 
Ct  275,  55  L.  Ed.  290. 

[4]  The  contention  is  that  the  exemption 
of  mountain  roads  less  than  20  miles  in 
length,  whose  principal  trafiBc  is  the  haul- 
ing of  minerals  from  and  supplies  to  mines, 
is  an  arbitrary  classification  without  any 
reasonable  basis.  It  seems  to  us  that  there 
is  a  substantial  difference  between  the  in- 
consequential roads  exempted  from  and  the 
roads  embraced  within  the  operation  of  the 
act  That  distinction  Is  based  upon  loc^itlon, 
length,  and  character  of  traffic.  A  difference 
in  either  one  of  these  things  is  a  real  differ- 
ence. We  are  not  called  upon,  however,  to 
determine  whether  a  classification,  based 
upon  one  of  these  differences,  would  be  arbi- 
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trary  or  not,  for  tlie  exempted  roads  mast 
possess  every  one  of  the  three  distinguishing 
elements.  That  Is  certainly  a  grouping  to- 
gether of  roads  In  a  class  based  upon  a  real 
and  substantial  difference.  The  exempted 
roads  are  really  and  clearly  different  from 
the  others.  They  form  a  distinct  and  real 
class  by  themselves,  possessing  clear  and 
well-defined  differences.  There  is  no  arbi- 
trary selection  in  such  a  classification  as 
tills.  It  is  not  a  lifting  of  one  road  from 
among  others  that  to  all  intents  and  pur- 
poses are  clearly  surrounded  by  substantial- 
ly the  same  conditions  and  circumstances, 
nor  does  it  clearly  appear  that  there  is  no 
reasonable  basis  for  this  classification. 
There  is  a  difference  in  the  cost  of  construc- 
tion, and  it  may  be  said  of  operation  in  the 
mountains  and  on  the  plains.  The  very 
character  of  the  traffic  of  these  short  roads 
implies  that  they  are  constructed  In  the  most 
mountainous  and  rugged  portions  of  the 
state.  Their  traflic  is  subject  to  the  inter- 
ruptions occasioned  by  mountain  snows  and 
slides.  It  cannot  be  said  that  such  short 
roads  built  as  they  are  In  the  mountains  for 
a  short  distance,  for  the  sole  purpose,  as  it 
were^  of  tramming  ore  from  the  mines  to 
the  principal  lines  of  general  transportation 
of  the  state  or  to  a  mill,  enter  very  largely 
or  at  all  into  the  general  commerce  of  the 
state,  which  it  was  the  evident  purpose  of 
the  act  to  regulate  as  far  as  transportation 
IS  concerned.  The  ore  transported  by  -them 
is  not  a  subject  of  merchandise  to  be  sold  in 
the  market  to  the  general  public  for  use  at 
prices  affected  by  the  cost  of  transportation 
like  coal,  lumber,  and  other  necessities  or 
commodities  or  even  logs  that  are  made  in- 
to lumber  and  sold  in  the  general  market 
There  is  no  permanency  in  these  exenipted 
roads.  There  is  no  enduring  scenery  or  fer- 
tile valleys  along  their  route  to  attract  peo- 
pl&  The  very  character  of  their  location 
and  business  has  a  temporary  promise  only. 
Every  car  of  ore  hauled  over  them  lessens 
their  span  of  life,  for  their  supply  of  traffic 
depends  upon  the  mines,  which  sooner  or 
later  become  exhausted  when  the  industries 
carried  on  about  them  and  the  roads  them- 
selves must  pass  away.  Even  before  the 
mines  become  exhausted,  or  if  practically  in- 
exhaustible, established  ore  bodies  are  de- 
pleted, and  a  cessation  or  decrease  in  the 
supply  for  transportation  takes  place.  Upon 
further  consideration,  other  matters,  great 
or  small,  might  be  mentioned  that  would  sup- 
port the  reasonableness  of  the  classification 
made.  It  thus  appears,  upon  the  face  of  the 
act  Itself,  In  connection  with  such  physical 
and  geographical  facts,  of  which  the  court 
may  take  Judicial  notice,  that  the  exempted 
roads  are  In  a  class  distinct  from  any  other 
road  In  the  state.  It  thus  appears  that  the 
classification  is  not  an  arbitrary,  but  a  real 
one,  and  has  a  reasonable  basis  upon  which 
to  rest  How  can  it  be  said,  then,  that  this 
law  ia  unconstitutional,  when,  before  it  can 


be  declared  unconstitutional,  It  must  appear 
beyond  all  reasonable  doubt  that  the  classi- 
fication was  arbitrary  and  unreasonable? 
Even  were  there  doubt  as  to  these  matters, 
nevertheless,  under  the  authorities  cited,  the 
statute  would  have  to  be  upheld. 

[5]  Some  claim  Is  made  that  there  was 
certain  evidence  In  another  case  that  estab- 
lishes that  the  classification  was  not  a  legal 
one.  If  there  was  such  evidence  In  any  such 
case.  It  is  not  presented  to  us  in  this  case 
in  the  transcript  or  the  abstract  Surely  we 
need  not  go  beyond  these  into  some  other 
case  to  find  something  upon  which  to  base  a 
holding  that  the  act  Is  unconstitutional.  It 
has  been  seen  that  on  its  face  the  statute  is 
valid  and  regular,  and  that  it  Is  general  in 
its  terms,  and  is  applicable  alike  to  the  class 
to  which  it  is  made  applicable.  In  such  a 
case  evidence  need  not  be  taken  to  show  that 
the  statute  is  unconstitutional.  In  N.  Y. 
Elevated  K.  R.,  70  N.  T.  327,  351,  the  court 
said;  "Can  a  court  take  proof  for  the  pur- 
pose of  showing  a  statute  valid  and  regular 
upon  its  face  to  be  unconstitutional?  And 
does  the  validity  of  a  law  which  is  required 
to  be  general,  and  which  Is  general  in  Its 
terms,  depend  upon  the  number  of  subjects 
upon  which  It  can  operate,  or  upon  the  size 
of  a  class  to  which  it  applies?  These  ques- 
tions must  be  answered  in  the  negative." 
This  was  approved  in  State  v.  Nelson,  52 
Ohio  St  88,  39  N.  E.  22,  26  L.  R.  A.  317. 
With  the  presumption  always  In  favor  of 
the  validity  of  legislation,  if  the  law  stood 
by  Itself,  the  courts  would  be  compelled  to 
presume  that  the  different  circumstances  and 
conditions  surrounding  the  location,  length, 
and  character  of  traffic  of  the  respective 
classes  were  such  as  to  Justify  a  different 
rule  In  respect  to  them.  All  that  is  neces- 
sary to  uphold  the  law  Is  that  there  be  an 
actual,  reasonable,  and  substantial  differ- 
ence, and  that  existing  It  was  for  the  Leg- 
islature to  determine  whether  separate  leg- 
islation shall  be  applied  to  the  two  classes. 
Given  the  fact  of  such  a  difference,  It  Is  a 
part  of  the  legislative  power  to  determine 
what  difference  there  should  be  In  the  pre- 
scribed regulations.  Erb.  v.  Morasch,  177 
U.  S.  584,  20  Sup.  Ct  819,  44  L.  Ed.  897.  In 
Denver  v.  Bach,  26  Colo.  530,  58  Pac.  1089, 
46  L.  R.  A.  848,  an  ordinance  affected  alike 
all  engaged  in  selling  clothing,  but,  as  a  mat- 
ter of  fact,  the  classification  was  clearly  ar- 
bitrary, and  not  based  on  reason.  There 
was  no  real  difference  between  clothiers  and 
other  persons  selling  merchandise  under  the 
same  circumstances  and  conditions.  Hence 
the  ordinance  was  held  to  be  class  or  special 
legislation.  On  the  other  band,  saloon  keep- 
ers, one  class  of  merchants,  may  be  singled 
out  and  made  to  close  their  places  of  busi- 
ness on  Sunday.  There  is  a  clear  difference 
between  saloon  keepers  and  other  merchants, 
based  on  reason,  to  wit,  public  morals,  but 
the  law  must  act  uniformly  on  all  saloon 
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keepers  included  In  Its  terms,  else  it  becomes 
class  or  special  legislation.  A  statute  of 
New  ToTk  provided  that  it  should  be  unlaw- 
ful for  any  steam  railroad  to  beat  its  pas- 
senger cars  in  a  certain  way  and  exempted 
from  Its  provisions  roads  less  than  50  miles 
in  length.  It  was  contended  that  this  ex- 
emption nullified  the  act,  and  the  Supreme 
Court  of  the  United  States  In  N.  Y.,  N.  H. 
&  H.  R.  R.  V.  New  York,  165  U.  S.  628,  17 
Sup.  Ct  418,  41  li.  Ed.  853,  in  reviewing  the 
act,  after  stating  certain  reasons  why  the 
exemptions  of  the  roads  might  be  considered 
reasonable,  said:  "In  any  event,  there  is  no 
such  discrimination  against  companies  hav- 
ing more  than  50  miles  of  road  as  to  justify 
the  contention  that  there  has  t>een  a  •denial 
to  the  companies  named  in  the  act  of  the 
equal  protection  of  the  laws.  The  statute 
is  uniform  In  its  operation  upon  all  railroad 
companies  doing  business  in  the  state  of  the 
class  to  which  It  is  made  applicable."  A 
statute  of  Arkansas  classified  railroads  ac- 
cording to  their  length,  and  provided  a  max- 
imum schedule  of  passenger  rates  varying 
with  the  length  of  the  road.  The  Supreme 
Court  of  Arkansas,  In  Dow  v.  Beidelman,  49 
Ark.  325,  5  S.  W.  297,  held  that  the  act  op- 
erated uniformly  on  every  class,  and  was 
not  special  legislation  within  the  constitu- 
tional prohibition.  The  Supreme  Court  of 
the  United  States,  in  reviewing  the  Judg- 
ment of  the  state  Supreme  Court,  in  125  U. 
S.  680,  691,  8  Sup.  Ct.  1028,  1031  (31  L.  Ed. 
841),  said:  "The  Legislature,  In  the  exercise 
of  its  power  of  regulating  fares  and  freights, 
may  classify  the  railroads  according  to  the 
amount  of  business  which  they  have  done  or 
appear  likely  to  do..  Whether  the  classifica- 
tion shall  be  according  to  the  amount  of  pas- 
sengers and  freights  carried,  or  of  the  gross 
or  net  earnings,  during  a  previous  year,  or 
according  to  the  simpler  and  more  constant 
test  of  the  length  of  the  line  of  the  railroad. 
Is  a  matter  within  the  discretion  of  the  Leg- 
islature. If  the  same  rule  is  applied  to  all 
railroads  of  the  same  class,  there  is  no  vio- 
lation of  the  constitutional  provision  secur- 
ing to  all  the  equal  protection  of  the  laws." 
A  statute  of  Michigan  classified  the  roads 
for  the  purpose  of  fixing  passenger  ■  rates. 
The  maximum  rates  in  the  upper  peninsula 
of  Michigan  were  made  higher  than  those  in 
the  lower  peninsula.  Here  was  a  distinction 
based  on  location.  The  distinction  between 
railroads  in  the  upper  and  lower  peninsula 
of  Michigan  are  no  more  marked  than  the 
distinction  between  railroads  in  the  moun- 
tainous half  of  Colorado  and  those  on  the 
plains  of  the  state.  Speaking  with  reference 
to  this,  the  Supreme  Court  of  Michigan,  in 
Wellman  v.  C.  &  G.  T.  Ry.  Co.,  83  Mich.  592, 
47  N.  W.  489,  said:  "And  the  distinction  be- 
tween the  roads  of  the  upper  and  lower 
peninsulas  must  be  considered,  in  the  ab- 
sence of  any  showing  to  the  contrary,  to  be 
a  reasonable  one."     And,  after  mentioning 


the  facts  upon  which  to  base  the  reasonable- 
ness of  the  distinction,  the  court  further 
said:  "The  conclusion,  then,  is  that  the  Leg- 
islature has  the  power,  under  the  constitu- 
tional provision  contained  in  article  19a,  and 
also  independently  of  it,  as  shown  by  the 
cases  cited,  to  classify  the  railroads  of  this 
state,  as  it  has,  according  to  the  amount  qf 
business  done,  and  also  as  to  their  location 
in  the  upper  and  lower  peninsulas."  In  Ar- 
kansas a  statute  provided  that  no  railroad 
company  should  equip  any  of  its  freight 
trains  with  a  crew  consisting  of  less  than 
an  engineer,  a  fireman,  a  conductor,  and 
three  brakemen ;  but  Unes  of  road  less  than 
50  miles  in  length  were  exempted  from  the 
operation  of  the  act.  The  Supreme  Court  of 
the  United  States  in  C,  R.  I.  ft  P.  Ry.  Co. 
V.  Ark.,  219  U.  S.  453,  466,  31  Sup.  Ct  276, 
279  (55  L.  BJd.  290),  said:  "Under  the  evi- 
dence there  is  admittedly  some  room  for 
controversy  as  to  whether  the  statute  is  or 
was  necessary ;  but  it  cannot  be  said  that 
it  is  so  unreasonable  as  to  Justify  the  court 
In  adjudging  that  It  is  merely  an  arbitrary 
exercise 'of  power,  and  not  germane  to  the 
objects  which  evidently  the  state  Legislature 
had  in  view.  It  is  a  means  employed  by  the 
state  to  accomplish  an  object  which  it  is  en- 
titled to  accomplish,  and  such  means,  even 
if  deemed  unwise,  are  not  to  be  condemned 
or  disregarded  by  the  courts,  if  they  Iiave 
a  real  relation  to  that  object  And,  the  stat- 
ute being  applicable  alike  to  all  belonging 
to  the  same  class,  there  is  no  basis  for  the 
contention  that  there  has  been  a  denial  of 
the  equal  protection  of  the  laws."  Thus  we 
have  presented  statutes  classifying  railroads 
as  to  location,  as  to  character  of  traffic,  and 
as  to  length  of  track,  each  of  which  has 
been  held  a  reasonable  classification  and  not 
special  or  a  denial  of  the  equal  protection  of 
the  laws.  A  statute  of  Illinois  provided  for 
the  inspection  of  coal  mines  in  the  state  and 
payment  of  a  fee  therefor.  The  act  first 
provided  that  It  would  be  unlawful  for  any 
person,  company,  or  corporation  to  operate 
any  coal  mine  in  the  state  without  first  hav- 
ing complied  vrtth  all  the  conditions  of  the 
statutes  and  paying  all  inspection  fees.  Lat- 
er, the  act  was  so  amended  that  It  applied 
only  to  coal  mines  where  more  than  five  men 
were  employed  at  any  one  time,  thus  exempt- 
ing mines  where  less  than  five  men  were 
employed.  The  United  States  Supreme  Court 
in  St  Louis  (Tons.  Coal  C!o.  v.  III.,  185  U.  S. 
im,  22  Sup.  Ct.  616,  46  L.  Ed.  872,  uphdd 
this  act,  and  said  that  that  was  a  species 
of  classification  which  the  Legislature  was 
at  liberty  to  adopt  provided  it  was  not  whol- 
ly arbitrary  or  unreasonable,  and  further 
held  that  It  was  a  reasonable  classification. 
A  similar  statute  In  Arkansas  that  applied 
to  coal  mines  where  ten  or  more  men  were 
employed  underground  and  not  to  mines 
where  a  less  number  were  employed  was  up- 
held by  the  Supreme  (3ourt  of  the  United 
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States  In  McLean  t.  Ark.,  211  U.  S.  539,  29 
Sup.  Ct  206,  53  L.  Ed.  316,  wherein  the 
court  held  It  was  a  reasonable  foundation 
for  the  discrimination,  and  that  it  did  not 
deny  the  equal  protection  of  the  law  because 
it  applied  only  to  mines  employing  ten  or 
more  men.  The  court  said:  "There  is  no 
attempt  at  unjust  or  unreasonable  discrim- 
ination. The  law  is  alike  applicable  to  all 
mines  in  the  state  employing  more  than  ten 
men  underground.  It  may  be  presumed  to 
practically  regulate  the  industry  when  con- 
ducted on  any  considerable  scale.  We  can- 
not say  that  there  was  no  reason  for  exempt- 
ing from  Its  provisions  mines  so  small  as  to 
be  in  the  experimental  or  I'ormative  state 
and  affecting  but  few  men,  and  not  requir- 
ing regulation  in  the  Interest  of  the  public 
health,  safety,  or  welfare.  We  cannot  hold, 
therefore,  that  this  law  is  so  palpably  in 
violation  of  the  constitutional  rights  involv- 
ed as*  to  require  us,  in  the  exercise  of  the 
right  of  Judicial  review,  to  reverse  the  Judg- 
ment of  the  Supreme  Court  of  Arkansas, 
which  has  affirmed  its  validity." 

Many  other  citations  could  be  made  show- 
ing tliat  courts  have  upheld  statutes  classi- 
fying subjects  of  legislation  based  upon  lo- 
cation, or  character  of  traffic,  or  length  of 
railroad  lines.  In  New  Jersey  a  statute 
(Supp.  Revision  188e,  p.  834,  i  42)  provided 
that,  if  any  railroad  in  the  state  failed  to 
mn  daily  trains  for  the  space  of  10  days,  a 
receiver  might  be  appointed  for  the  road, 
and  by  the  following  proviso  exempted  cer- 
tain roads,  to  wit:  "Provided,  that  this 
act  shall  not  apply  to  any  railroad  company 
whose  road  is  constructed  at  any  seaside 
resort,  not  exceeding  four  miles  in  length, 
and  which  was  bnllt  and  Intended  merely 
for  the  transportation  of  summer  travelers 
and  tourists."  Here,  precisely  as  In  the 
Colorado  statute,  the  classlflcatlon  was  made 
with  respect  to  the  location,  length,  and 
character  of  traffic  of  the  roads  exempted, 
and  the  Supreme  Court  of  New  Jersey  up- 
held the  classification  as  made.  After  main- 
taining that  the  roads  might  be  classified 
with  respect  to  location  and  character  of 
traffic,  the  court  said:  "Nor  does  it  appear 
to  us  that  it  was  legally  objectionable  for 
the  Legislature  to  constitute  this  special 
class  by  a  reference  to  the  length  of  the 
roads  for  the  purpose  of  classification.  The 
roads  conid  be  grouped  In  no  other  way,  and, 
looking  at  the  definition  of  the  objects  to 
which  this  proviso  is  to  be  applied,  we  can- 
not say  tliat  It  Is  either  too  broad  or  too 
narrow,  for  it  appears  to  embrace  the  whole 
of  the  class  to  which  it  properly  relates,  and 
nothing  more."  Del.  B.  &  C.  M.  R.  R,  Co.  v. 
Markley,  45  N.  J.  Eq.  139,  16  Atl.  436.  Fur- 
ther  authorities  could  be  referred  to,  but 
enough  has  been  said  to  clearly  demonstrate 
that  the  classification  made  in  the  act  under 
consideration  is  not  palpably  arbitrary  or 
without  reasonable  basis,  and  that,  being  so. 


the  only  duty  remaining  for  a  court  is  to  up- 
hold it  Three  cases  are  dted  by  the  de- 
fendants In  error,  which  they  insist  should 
govern  the  disposition  of  this  case.  The  first 
Is  that  of  Cotting  v.  Kansas  City  Stockyards 
Co.,  183  U.  S.  79,  22  Sup.  Ot.  30,  46  L.  Ed. 
92.  There  the  Legislature  passed  an  act, 
though  general  In  its  terms,  but  which  In- 
cluded only  one  stockyard,  while  all  other 
stockyards,  surrounded  by  like  circumstances 
and  conditions,  were  exempted.  This  ap- 
pears from  the  following  language  of  the 
court:  "It  may  be  assumed,  for  the  pur- 
poses of  the  question  now  to  be  considered, 
that,  so  far  as  the  Constitution  of  Kansas 
is  concerned,  its  Legislature  may  enact  a 
law,  general  in  its  terms,  and  yet  so  phrased 
as  necessarily  to  have  operation  only  upon  a 
single  Individual  or  corporation,  but,  while 
making  that  concession,  we  cannot  shut  our 
eyes  to  the  fact  that  this  act  is  precisely 
the  same  In  Its  effect  as  though  the  Legis- 
lature had  said  in  terms  that  the  Kansas 
City  stockyards  alone  shall  be  subjected  to 
Its  provisions."  And  at  the  close  of  the 
opinion  It  plainly  appears  that  the  judgment 
of  the  court  in  holding  that  the  statute  was 
in  violation  of  the  fourteenth  amendment 
was  put  on  the  ground  solely  that  it  applied 
only  to  the  Kansas  City  Stockyards  Com- 
pany, and  not  to  any  other  company  In  the 
state  in  the  same  circumstances  and  condi- 
tions. It  was  a  lifting  of  one  stockyards 
company  out  of  a  class  to  which  it  undoubt- 
edly belonged,  and  made  the  law  applicable 
to  It  only.  Such  a  law  is  precisely  on  the 
same  footing  that  a  law  would  be  lifting  out 
the  Colorado  &  Southern  Railroad  and  mak- 
ing it  subject  to  the  law,  while  all  other 
roads  like  it  would  be  exempted.  Certainly 
this  would  be  an  arbitrary  and  unreasonably 
classification,  but  we  have  no  such  a  law 
before  us.  Such  a  statute  Is  clearly  dis- 
tinguished In  St  Louis  Cons.  Coal  Co.  v.  III., 
supra,  from  the  one  under  consideration. 
Another  case  cited  Is  that  of  Connolly  ▼. 
Union  Sewer  Pipe  Co.,  184  U.  S.  640,  22  Sup. 
Ct  431,  46  L.  Ed.  679.  In  that  case  there 
was  under  consideration  a  statute  of  Illinois 
defining  a  trust  and  declaring  Illegal  "every 
contract,  combination  In  form  of  trust  or 
otherwise,  or  conspiracy  In  restraint  of  trade 
or  commerce  among  the  several  states,  or 
with  foreign  nations,"  and  provided  severe 
penalties  for  every  person  violating  Its  pro- 
visions. There  was  exempted  from  the  pro- 
visions of  the  act  agricultural  products  or 
live  stock  while  in  the  hands  of  the  producer 
or  raiser.  It  was  pointed  out  In  that  case 
that  the  agricultural  products  and  live  stock 
in  Illinois  constitute  a  very  large  part  of 
the  wealth  and  property  of  the  state;  that 
persons  engaged  In  trade  or  In  the  sale  of 
merchandise  and  commodities,  within  the 
limits  of  the  state,  were  in  the  same  class  as 
agriculturists  and  raisers  of  live  stock — ^that 
is,  that  they  were  all  engaged  alike  In  do- 
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mestlc  trade — that  the  exemption  of  the  two 
particular  Industries  from  the  statute  was 
not  of  small  consequence,  but  that  It  In- 
cluded a  large  part  of  the  property  and  of 
the  wealth  engaged  In  domestic  trade  with- 
in the  state;  that  agriculturists  and  stock 
raisers  could  form  combinations  that  would 
affect  the  people  of  the  state  as  greatly  a^ 
any  persons  engaged  in  trade  or  in  the  sale 
of  merchandise  or  commodities  in  the  state; 
that  the  two  industries  which  the  statute 
attempted  to  exempt  were  engaged  in  the 
sale  of  merchandise  to  a  similar  extent  and 
under  like  circumstances  that  others  were 
who  were  subjected  to  the  provisions  of  the 
statute.  This  was  all  so  clearly  pointed  out 
by  the  court  that  the  statute  was  made  to 
appear  like  a  statute  would  appear  were 
the  common  carriers  of  this  state  subjected 
to  regulations,  and  the  Colorado  &  Southern 
and  Union  Pacific  Railroads  exempted  from 
its  provisions.  There  is  no  such  a  statute 
presented  to  us  for  consideration,  and  there- 
fore the  case  is  inapplicable.  The  same  is 
true  of  L.  &  N.  R.  Co.  v.  Railroad  Commis- 
sion (C.  C.)  19  Fed.  679,  the  third  case  relied 
upon  by  defendants  In  error. 

From  what  has  been  said  we  conclude  that 
the  reasons  given  why  the  act  is  unconstitu- 
tional are  insufficient,  and  do  not  demon- 
strate clearly,  palpably,  and  beyond  all  rea- 
sonable doubt,  or  at  all,  that  the  statute  is 
special  legislation,  or  denies  the  equal  pro- 
tectl6n  of  the  laws,  and  in  such  a  case  the 
plain  duty  of  a  court  is  to  uphold  the  act. 

[6]  The  defendants  in  error  contend  that, 
though  the  law  was  constitutional,  the  Com- 
mission had  no  power  by  the  act  to  fix  rates, 
and  that,  having  exceeded  its  powers,  the 
complaint  was  correctly  dismissed.  It  Is  not 
clear  that  the  defendants  In  error  have  any 
right  to  raise  such  a  question  on  this  record, 
nor  is  it  clear  that  the  district  court  made  a 
proper  disposition  of  the  case  even  if  It  be 
assumed  that  the  Commission  had  no  power 
to  make  the  order  that  it  did.  However,  the 
defendants  in  error  strongly  urge  this  ques- 
tion, and  they  cannot  complain  if  it  be  now 
taken  up  and  determined.  What  the  Com- 
mission did  was  to  find  what  would  be  a  rea- 
sonable and  remunerative  rate,  that  the  rate 
charged  was  an  unreasonable  one,  and  or- 
dered that  the  railroad  companies  should 
desist  and  abstain  from  charging  more  than 
the  rate  found  to  be  reasonable.  No  claim 
is  made  that  the  rate  found  to  be  proper  is 
too  low.  The  act  in  question  is  a  long  one, 
and,  in  order  to  show  how  far  reaching  it  Is, 
It  will  be  uDstracted  with  some  detail.  Its 
intent  is  to  regulate  common  carriers  in  this 
state,  and  in  this  regard  Is  very  comprehen- 
sive as  is  shown  by  its  title,  which  is  as 
follows:  "An  act  to  regulate  common  car- 
riers in  this  state,  to  create  a  State  Railroad 
Commission,  to  prescribe  and  define  its  du- 
ties, to  fix  the  salaries  of  the  commissioners 
and  of  the  employes  of  the  Commission,  to 


prevent  the  imposition  of  unreasonable  rates 
and  charges,  to  prevent  unjust  discrimina- 
tions, to  insure  an  adequate  railway  service, 
to  prevent  the  giving  or  receiving  of  rebates, 
to  prescribe  the  mode  of  procedure  and  the 
rules  of  evidence  in  relation  thereto,  to  pre- 
scribe penalties  for  violations  of  this  act,  to 
exercise  a  general  supervision  over  the  con- 
duct and  operations  of  common  carriers,  and 
to  repeal,"  etc.     Section  1  of  the  act  deals 
with   its   application.     Section   2   relates    to 
definitions  of  terms.    Section  3  provides  tbat 
all   charges   for   transportation  of   property 
shall  be  Just  and  reasonable,  and  prohibits, 
and  declares  ^o  be  unlawful,  every  anjnst 
and  unreasonable  charge  for  such  service  or 
any  part  thereof.     Section  4  prohibits,  and 
declares   unlawful,    rebates   and   discrimina- 
tions.   Section  6  provides  that  it  shall  be  un- 
lawful to  give  any  undue  or  unreasonable 
preference  or  advantage  to  any  shipper  or 
freight  traffic,  or  to  subject  any  particular 
shipper  or  freight  traffic  to  any  undue   or 
unreasonable  prejudice  or  disadvantage.     Sec- 
tion 6  provides  that  every  common  carrier 
shall  file  and  keep  schedules  of  rates,  pre- 
scribes what  the  schedules  shall  contain,  and 
that   they   shall   be  posted   for   inspection. 
Section  7  provides  tbat  no  change  shall  be 
made  In  the  rates  until  after  30  days'  notice. 
Section  8  provides  that  in  case  any  common 
carrier,  subject  to  the  provisions  of  the  act, 
shall  do,  cause,  or  permit  to  be  done  any- 
thing in  the  act  prohibited  or  declared  to  be 
unlawful,  or  omit  to  do  anything  required  to 
be  done,  such  common  carrier  should  be  lia- 
ble to  the  one  injured  for  the  full  amount  of 
damages  sustained;  and  provides  for  the  Is- 
suance and  effect  of  bills  of  lading.    Section 
9  makes  violation  of  the  act  a  misdemeanor, 
and  provides  a  penalty.    Section  10  makes  a 
soliciting  of  rebates  a  misdemeanor,  abd  pro- 
vides a  penalty.    Section  11  creates  the  State 
Railroad  Commission,  and  provides  for  the 
qualification,   terms,  selection,  etc.,  of  com- 
missioners.   Section  12  Is  in  part  as  follows : 
"That  the  Commission  hereby  created  shall 
have  authority  to  inquire  Into  the  manage- 
ment of  the  business  of  all  common  carriers 
subject  to  the  provisions  of  this  act,   and 
shall  keep  itself  informed  as  to  the  manner 
and  method  in  which  the  same  is  conducted, 
and  shall  have  the  right  to  obtain  from  such 
common  carriers  full  and  complete  Informa- 
tion necessary  to  enable  the  Commission  to 
perform  the  duties  and  carry  out  the  objects 
for  which  it  is  created;    and  the  Commis- 
sion is   hereby  authorized  and  required  to 
execute  and  enforce  the  provisions   of  this 
act,  and  upon  the  request  of  the  Commission 
it  shall  be  the  duty  of  the  Attorney  General 
to  Institute  all  necessary  proceedings  for  the 
enforcement  of  the  provisions  of  this  act  and 
for  the  punishment  of  all  violations  there- 
of."   The  section  then  proceeds  further  with 
matters  of  detail.     Section  13  provides  that 
any  person,  firm,  corporation,  or  association, 
or  any  mercantile,  agricultural,  or  manufac- 
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taring  society,  or  any  body  politic,  or  munlc- 
i|ial  organization,  complaining  of  anything 
done  or  omitted  to  be  done  by  any  common 
carrier,  subject  to  the  provisions  of  the  act, 
or  in  contravention  of  any  of  its  provisions, 
may  apply  to  said  commission  by  petition, 
and  prescribes  what  the  petition  shall  con- 
tain; that  the  statement  of  the  charges 
sboald  be  forwarded  by  the  Commission  to 
the  common  carrier  complained  of,  who  sball 
be  called  upon  to  satisfy  the  complaint  or  to 
answer  the  same.  If  the  common  carrier 
makes  reparation  for  the  injury  alleged,  it 
Is  relieved  of  liability  for  that  particular  vi- 
olation of  law.  If  the  common  carrier  does 
not  satisfy  tL^  complaint  within  the  time 
specified,  or  there  shall  appear  to  be  any  rea- 
sonable ground  for  investigating  the  com- 
plaint, It  shall  be  the  duty  of  the  Commis- 
sion to  investigate  the  matter  In  such  man- 
ner and  by  such  means  as  it  shall  deem 
proper.  Section  14  provides  that,  whenever 
an  Investigation  shall  be  made  by  the  com- 
mission, It  shall  make  a  report  which  shall 
state  the  conclusions  of  the  Commission,  to- 
gether 'with  its  decision,  order,  or  require- 
ment in  the  premises,  and  these  reports  shall 
be  furnished  to  the  party  who  may  have 
complained  and  to  any  common  carrier  that 
may  be  complained  against  and  published. 
Section  15  Is  as  follows:  "That  the  Com- 
mission is  authorized  and  empowered  and  it 
shall  I>e  its  duty  whenever  after  full  hear- 
ing upon  a  complaint  made  as  provided  here- 
in, or  upon  complaint  of  any  common  car- 
rier. It  shall  I>e  of  opinion  that  any  of  the 
rates,  or  charges  complained  of  and  demand- 
ed, charged  or  collected,  by  any  common 
carrier  or  common  carriers,  subject  to  the 
provisions  of  this  act,  for  the  transportation 
of  property  as  defined  by  this  act,  or  that 
any  regulation  or  practice  whatsoever  of 
such  common  carrier  or  common  carriers  af- 
fecting such  rates  or  charges,  are  unjustly 
discriminatory  or  unduly  preferential,  in  vio- 
lation of  any  of  the  provisions  of  this  act,  to 
determine  and  prescribe  in  what  respect  and 
to  what  extent  such  rates  or  charges  are  so 
discriminatory  or  preferential,  and  what  reg- 
ulation or  practice  in  respect  to  such  trans- 
portation is  Just,  fair  and  reasonable  to  be 
thereafter  followed,  and  to  make  an  order 
that  tbe  common  carrier  shall  cease  and  de- 
sist from  such  violation  to  the  extent  to 
which  the  Commission  finds  the  same  to  ex- 
ist, and  such  common  carrier  or  common 
carrier  (carriers)  sball  thereafter  conform  to 
the  regulation  or  practice  so  prescribed.  All 
orders  of  the  Commission  shall  take  effect 
within  such  reasonable  time  not  less  than 
thirty  days,  and  shall  continue  in  force  for 
such  period  X>t  time,  not  exceeding  two  years, 
as  shall  be  prescribed  In  the  order  of  the 
Commission,  unless  the  same  shall  l>e  sus- 
pended, modified  or  set  aside  by  the  Com- 
mission, or  be  suspended,  modified  or  set 
aside  by  a  court  of  competent  Juristlictlon." 
Section  16  provides  that,  if  after  a  bearing 


the  Commission  shall  determine  that  a  com- 
plainant is  entitled  to  damages  under  the 
act,  it  shall  make  an  order  directing  the 
common  carrier  to  pay  the  amount  of  dam- 
ages to  which  complainant  is  entitled;  tbat 
it  shall  be  the  duty  of  every  common  car- 
rier to  comply  with  the  order,  and.  If  tbe 
order  Is  not  complied  with,  tbe  common  car- 
rier so  falling  shall  forfeit  to  the  state  tbe 
sum  of  $1,000  for  each  offense,  and  provides 
for  the  collection  of  the  forfeiture.  Section 
17  provides  that,  if  any  parties  are  Injured 
by  the  failure  or  neglect  of  the  common  car- 
rier to  obey  any  order  of  tbe  Commission, 
such  party  or  the  Commission  itself  may  ap- 
ply to  a  district  court  for  the  enforcement  of 
the  order,  and  provides  a  method  of  proce- 
dure. Section  18  provides  for  rehearings 
and  pleadings.  Section  19  relates  to  matters 
of  detail.  Section  20  gives  the  district  courts 
Jurisdiction,  upon  the  application  of  the  At- 
torney General,  to  issue  writs  of  mandamus, 
commanding  common  carriers  to  comply  with 
the  provisions  of  the  act.  Section  21  pro- 
vides for  an  appeal  from  any  order  of  tbe 
Commission  to  the  district  court,  and  from 
the  district  court  to  the  Supreme  Court 
Tile  balance  of  the  act  relates  to  the  fur- 
nishing of  cars  to  shippers,  accidents  which 
result  In  death,  repairs,  and  increased  facil- 
ities, all  of  which  are  to  be  controlled  and 
regulated  by  order  of  the  Commission,  and 
provides  for  penalties  and  damages  with  re- 
spect thereto.  The  defendants  In  error  eon- 
tend,  that  section  15  of  the  act,  quoted  atwve, 
gives  the  Commission  whatever  authority  it 
may  have  respecting  rates,  and  that  its  pow- 
er as  to  rates  is  confined  to  those  that  are 
discriminatory  or  preferential,  and  not  to 
those  that  are  unreasonable.  It  may  be  said 
in  passing  that  the  Commission  found  that 
the  rate  charged  from  Walsenburg,  in  the 
Southern  coal  fields,  to  Denver  (a  dLstance 
of  175  miles,  largely  on  an  upgrade),  was 
$1.60  per  ton,  a  rate  less  thau  one  cent  per 
ton  per  mile;  and  from  Trinidad  to  Denver 
(a  distance  of  210  miles,  largely  on  an  up- 
grade) the  rate  is  less  than  one  cent  per  ton 
per  mile;  while  from  Louisville,  In  the 
northern  district  (an  average  haul  of  25 
miles  on  a  practically  level  grade),  the  rate 
was  80  cents  per  ton,  or  a  little  over  three 
cents  per  ton  per  mile.  Here  is  a  difference 
in  the  rate  charged,  which  the  Commission, 
in  its  findings,  substantially  said  was  an  un- 
just discrimination  and  undue  preference 
shown  between  different  sections  and  ship- 
pers In  the  state.  The  defendants  In  error 
admit  that  unjust  discriminations  and  un- 
due preferences  to  shippers  can  be  corrected 
by  order  of  the  Commission,  and  It  can  be 
said  that  the  effect  of  the  order  made  is  to 
correct  such  a  condition.  But  if,  however, 
as  defendants  in  error  contend,  the  order  of 
the  ComniiRsion  deals  only  with  rates  from 
the  standpoint  of  reasonableness,  It  was  nev- 
ertheless within  the  powers  of  the  Commis- 
sion. 
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The  defendants  In  error  dte  the  case  of 
Interstate  Commerce  Commission  v.  Railway 
Co.,  167  U.  8.  479,  17  Sup.  Ct.  896,  42  L. 
Ed.  243,  and  contend  that  that  decision  Is 
controlling  here.  That  opinion  was  based 
upon  the  original  Interstate  Commerce  Act 
of  1887  (Act  Feb.  4,  1887,  c.  104,  24  Stat.  379 
[U.  S.  Comp.  St  1901,  p.  3154]);  and.  If  the 
act  of  our  General  Assembly  was  no  stronger 
In  this  respect  than  that  act,  the  case  might 
be  controlling.  It  was  held  in  that  case  that 
Congress  might  Itself  prescribe  the  rates, 
or  might  commit  to  some  subordinate  tri- 
bunal that  duty,  or  might  leave  It  to  the 
companies  subject  to  regulations  and  re- 
strictions. It  did  not  hold  that  the  power 
to  fix  rates  could  not  be  implied  from  the 
language  of  an  act.  It  did  hold  that  such 
power  is  not  to  be  implied  from  any  doubt- 
ful and  uncertain  language.  It  held  that  in- 
corporating into  a  statute  the  obligation 
making  all  charges  reasonable  and  Just  and 
directing  the  Commission  to  execute  and  en- 
force the  provisions  of  the  act  did  not  of 
itself,  by  implication,  carry  to  the  Commis- 
sion the  power  of  prescribing  rates,  and  that 
such  a  power  was  not  expressly  granted,  and 
could  not  be  implied  from  any  language  of 
the  act  This  is  far  from  saying  that  the 
power  must  be  expressly  given,  and  that  it 
never  can  be  implied.  From  what  is  herein- 
after said  we  think  that  it  clearly  appears 
that  our  Commission  was  given  the  power  to 
regulate  common  carriers,  and  that  this  nec- 
essarily involves  a  regulation  of  rates.  Giv- 
en the  regulation  of  rates,  the  right  to  es- 
tablish a  maximum  of  charge  as  one  of  the 
means  of  regulation  Is  Implied.  Munn  v. 
People,  94  U.  S.  US,  24  L.  Ed.  77.  Further- 
more, as  will  be  seen,  our  statute  expressly 
authorizes  the  Railroad  Commission  to  make 
an  order  with  respect  to  unjust  and  unrea- 
sonable rates. 

The  commerce  and  business  of  the  people 
of  this  state,  and  their  prosperity,  progress, 
and  equality  In  such  commerce  and  business 
are  dependent  in  a  very  large  degree  upon 
the  conduct  and  operations  of  the  common 
carriers  whose  business  it  is  to  render  car- 
rier service  to  the  public.  The  statute  was 
intended  to  afford  the  public  means  where- 
by to  remedy  mischiefs  that  might  arise  In 
this  public  service.  One  of  the  greatest  mis- 
chiefs that  can  arise  Is  the  charging  of  un- 
just and  unreasonable  rates, 

[7]  The  act  is  essentially  remedial, '  and, 
being  so,  should  be  liberally  construed,  to 
the  «>d  that  Its  objects  and  purposes  may  be 
accomplished;  that  Is,  "It  is  the  business  of 
the  courts  so  to  construe  the  act  as  to  sup- 
press the  mischief  and  advance  the  remedy." 
State  V.  F.  B.  &  M.  V.  K.  K.  Co.,  22  Neb. 
813,  35  N.  W.  118. 

As  shown  by  its  title  set  out  above^  the 
objects  and  purposes  of  the  act  are  broad 
and  comprehensive  in  relation  to  common 
carriers.    That  title  discloses  that  it  was  in- 


tended thereby  to  regulate  common  carriers 
In  the  state  and  to  exercise  a  general  su- 
pervision over  their  conduct  and  operation, 
and  It  must  be  taken  that  by  the  act  as 
framed  and  worded  the  General  Assembly 
Intended  to  accomplish  the  design  thereof 
which  it  expressly  stated  In  the  title.  As 
one  of  the  agencies  through  which  tbe 
avowed  purposes  of  the  act  was  to  be  accom- 
plished, tbe  General  Assembly  created  tbe 
State  Railroad  Commission,  and  in  section 
12  and  elsewhere  throughout  the  act  clothed 
it  with  extensive  authority,  and,  among  oth- 
er things,  the  Commission  was  "authorized 
and  required  to  execute  and  enforce  tbe  pro- 
visions of  this  act."  Section  3  of  tbe  act 
provides  that  all  charges  for  transportation 
of  property  shall  be  Just  and  reasonable, 
and  declares  to  be  unlawful,  and  prohibits 
every  unjust  and  unreasonable  charga  As 
seen  In  the  Interstate  Commerce  Commis- 
sion Case,  supra,  the  Incorporation  into  tbe 
statute  of  the  prohibition  against  unjust  and 
unreasonable  rates,  and  directing  the.  Com- 
mission to  execute  and  enforce  the  provi- 
sions of  the  act  does  not  of  itself,  by  Impli- 
cation, carry  to  the  Commission  the  power 
to  fix  a  maximum  charge;  but  there  is  more 
than  that  in  the  present  act  from  which 
that  power  must,  we  think,  necessarily  fol- 
low. 

Section  13  provides  that  every  person,  etc., 
may  complain,  in  a  petition  to  the  Commis- 
sion, of  anything  done,  or  omitted  to  be  done 
by  any  common  carrier,  or  in  contravention 
of  any  of  the  provisions  of  the  act  and  that 
If  the  complaint  Is  not  satisfied  upon  notice, 
or  If  there  shall  appear  to  be  any  reasonable 
ground  for  Investigating  the  complaint.  It 
shall  be  the  duty  of  tbe  Commission  to'  In- 
vestigate It  The  charging  of  an  unjust  and 
unreasonable  rate  Is  certainly  in  contraven- 
tion of  section  3  of  the  act  and  can  be  made 
the  basis  of  a  complaint  for  an  investigation 
by  the  Commission  under  section  13.  Sec- 
tion 14  of  the  Interstate  Commerce  Act  pro- 
vided that  whenever  an  investigation  shall 
be  made  by  the  Commission,  it  shall  be  its 
duty  to  make  a  report  in  writing  In  respect 
thereto,  which  shall  include  the  findings  of 
fact  upon  which  the  conclusions  of  tbe  Com- 
mission are  based,  together  with  its  recom- 
mendation as  to  what  reparation,  if  any, 
should  be  made  by  the  common  carrier  to 
any  party  or  parties  who  may  be  found  to 
have  been  injured  and  such  findings  so 
made  should  be  deemed  prima  facie  evidence 
as  to  each  and  every  fact  found,  and  aU  re- 
ports of  Investigations  should  be  furnished 
to  the  party  who  may  have  complained  and 
to  the  common  carrier  that  may  have  been 
complained  of.  It  will  be  noticed  that,  un- 
der that  section,  all  that  the  Interstate  Com- 
merce Commission  could  do  was  to  make  a 
report  which  should  contain  Its  findings  and 
recommendation.  Herein  section  14  of  our 
act  is  essentially  difCerent  from  section  14  of 
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tbe  Interstate  Commerce  Act  under  consider- 
ation In  167  U.  S.,  17  Sup.  Ot,  42  L.  Ed. 
Section  14  of  our  act  provides  that,  whenever 
inrestigatlon  shall  be  made  by  the  Railroad 
Commission,  it  shall  be  Its  duty  to  make  a 
report  which  shall  state  the  conclosion  of 
the  Commission,  together  with  its  decision, 
order,  or  requirement  In  the  premises,  and, 
In  case  damages  are  awarded,  said  report 
shall  include  the  findings  of  fact  on  which 
tbe -award  is  made.  Our  act  thus  expressly 
says  that  tbe  Railroad  Commission  may  make 
a  decision,  order,  or  requirement  in  case  of 
an  Investigation  of  a  complaint  of  anything 
done  in  contravention  of  the  act,  which  In- 
cludes a  complaint  of  an  unjust  and  unrea- 
sonable charge,  while  the  Interstate  Com- 
merce Commission  could  only  make  a  finding 
and  recommendation.  Now,  if  tbe  Commis- 
sion may  make  a  decision,  order,  or  require- 
ment upon  Investigation  of  a  complaint  of  an 
unjust  and  unreasonable  charge,  in  the  dis- 
charge of  its  duty  to  execute  and  enforce  the 
provisions  of  the  act,  it  certainly  may  make 
such  order  or  requirement  as  Is  necessary  to 
carry  out  the  purposes  of  the  act  As  one  of 
the  purposes  of  the  act  was  to  prevent  unjust 
and  unreasonable  charges  and  to  have  the 
Commission  investigate  such  a  complaint,  the 
Commission  can  cerfalnly  make  a  decision, 
order,  or  requirement  with  reference  there- 
to under  the  express  provisions  of  section  14. 
If  it  decides  that  the  rate  is  unjust  and  un- 
reasonable. It  would  necessarily,  in  the  dis- 
charge of  its  duty,  order  or  require  the  car- 
rier to  abstain  from  the  prohibited  charge, 
else  its  order  or  requirement  would  be  a  vain 
and  useless  thing.  When  the  Oeneral  As- 
sembly said  that  the  Commission  may  make 
an  order  or  requirement  upon  investigation 
of  a  complaint.  It  certainly  Included  a  com- 
plaint based  on  an  unjust  and  unreasonable 
diarge,  for  there  is  no  language  in  the  stat- 
ute excluding  such  a  complaint  from  being 
investigated  and  having  an  order  or  require- 
ment made  thereon.  Here  is  a  mode  of  pro- 
cedure to  enable  the  Qommlsslon  to  execute 
and  enforce  the  provisions  of  the  act  that 
embraces  a  complaint  and  investigation  of  a 
reasonable  charge,  and  certainly  the  General 
Assembly  did  not  exclude  such  complaint 
and  investigation  from  the  procedure  provid- 
ed by  It,  for  there  is  no  language  in  the  act 
that  would  point  to  such  exclusion. '  In  mak- 
ing such  an  order  or  requirement  the  Com- 
mission would  necessarily  have  to  prescribe 
what  a  Just  and  reasonable  charge  would  be 
and  order  an  abstention  from  the  excess. 
This  essential  difference  pointed  out  between 
the  present  act  and  the  old  Interstate  Com- 
merce Act  alone  removes  the  applicability  of 
that  decision  to  the  present  act.  But  there 
are  other  essential  differences  between  the 
acts  that  fortify  us  in  this  conclusion.  Sec- 
tion 15  of  the  Interstate  Commerce  Act  pro- 
vides that  If  In  any  case  In  which  an  Investi- 
gation shall  be  made  it  appears  to  the  Com- 
mission that  anything  has  been  done  or  omit- 


ted to  be  done  In  violation  of  the  provisions 
of  the  act,  or  that  any  injury  or  damage  has 
been  sustained  by  the  party  complaining  in 
consequence  of  any  such  violation,  it  is  tbe 
duty  of  the  Commission  to  cause  a  copy  of 
its  report  in  writing  thereon,  to  be  delivered 
to  such  common  carrier,  together  with  a  no- 
tice that  it  desist  from  the  violation  within 
a  reasonable  time,  and,  if  within  the  time 
specified  it  appears  that  tbe  common  carrier 
had  ceased  from  tbe  violation  and  had  made 
a  r^aration  In  compliance  with  tbe  report 
and  notice  of  the  Commission  or  to  tbe  sat- 
isfaction of  tbe  party  complaining,  a  state- 
ment to  that  effect  should  be  entered  of 
record  by  the  Commission,  and  tbe  common 
carrier  would  be  relieved  of  further  liability. 
There  Is  certainly  very  little  power  granted 
in  that  section.  Section  16  of  our  act,  how- 
ever, which  Is  quoted  in  full  above,  is  mucb 
stronger.  Tbe  defendants  in  error  seek  to 
confine  that  section  to  cases  of  unjust  dis- 
crimination or  undue  preference,  and  not  to 
the  unreasonableness  of  ctiarges.  But  that 
section  Itself  expressly  states  that  the  Com- 
mission may  prescribe  what  regulation  or 
practice  in  respect  to  transportation  is  Jnst, 
fair,  and  reasonable  to  be  thereafter  follow- 
ed. It  expressly  deals  with  unreasonableness, 
and  the  construction  of  the  defendants  in 
error  that  it  deals  only  with  discrimination 
or  preferences  Is  entirely  too  narrow  whoi 
the  purposes  of  the  act,  and  the  very  lan- 
guage of  the  section  itself  are  kept  in  view. 
The  charging  of  any  rate  for  transportation 
is  a  regulation  with  respect  thereto.  The 
common-law  rule  which  requires  the  charge 
to  be  reasonable  is  itself  a  regulation  as  to 
price.  Mnnn  v.  People,  supra.  The  prescrib- 
ing of  a  reasonable  rate  to  be  thereafter  fol- 
lowed is  the  prescribing  of  a  regulation  with 
respect  to  transportation  to  be  thereafter  fol- 
lowed. And  section  16  expressly  says  that 
the  Commission  may  do  this,  and  that  the 
common  carrier  shall  thereafter  conform  to 
the  regulation  so  prescribed. 

More  applicable  to  the  Colorado  act  Is  tbe 
opinion  of  tbe  court  in  State  v.  F.  B.  ft  M. 
V.  B.  R,  Co.,  22  Neb.  313,  35  N.  W.  lia  In 
respect  to  this  Nebraska  case,  the  Supreme 
Court  of  the  United  States  in  the  Interstate 
Commission  Case,  167  U.  S.,  17  Sup.  Ct,  42  L. 
Ed.,  supra,  said  that,  though  patterned  large- 
ly after  the  Interstate  Commerce  Act,  it  gave 
the  Nebraska  Commission,  called  "a  board 
of  transportation,"  wider  and  more  extensive 
powers  than  the  federal  act  gave  tbe  Inter- 
state Commerce  Commission,  and  thus  dis- 
tinguished tbe  decision.  As  has  been  seen, 
this  distinction  holds  good  for  the  Colorado 
act  We  can  say  no  more  in  confirmation  of 
our  conclusion  that  the  order  of  the  Commis- 
sion in  the  present  case  was  within  the  pow- 
ers granted  It  than  the  Nebraska  court  said 
with  reference  to  tbe  act  In  that  state.  The 
quotation  reads  In  great  measure  as  though 
directed  to  the  Colorado  statute  when  the 
objects  and  purposes  of  the  latter  act  are 
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kept  In  rlew.  Beginning  on  page  328  of  22 
Neb.,  page  125  of  35  N.  W.,  the  Nebraska 
court  said:  "Here  Is  an  act  which  declares 
that  all  charges  shall  be  just  and  reasonable, 
prohibits  and  declares  unlawful  all  unjust 
and  unreasonable  charges,  which  requires 
schedules  of  such  just  and  reasonable  charges 
to  be  posted  for  the  use  of  the  public,  and 
prohibits  an  advance  In  rates  except  upon 
certain  conditions,  which  prohibits  any  pref- 
erence in  favor  of  or  against  any  person  or 
place,  which  requires  the  board  to  investi- 
gate all  complaints  against  any  railway  cor- 
poration doing  business  within  the  state,  and 
gives  such  board  power  to  call  for  persons 
and  papers  in  order  that  their  Invest^tlons 
may  be  thorough  and  the  report  thereof 
based  upon  facts,  and  also  makes  their  find- 
ing of  fact  prima  facie  evidence  thereof,  and 
requires  said  board  to  investigate  and  pre- 
vent any  unjust  discrimination  against  either 
any  person,  firm,  corporation,  or  locality. 
These  are  broad  powers.  They  are  not  to  be 
restricted.  Such  powers  were  conferred  for 
the  express  and  declared  purpose  of  fixing 
charges  which  shall  be  reasonable  and  Just, 
and  prohibiting  unjust  and  unreasonable 
charges  and  unjust  discrimination.  The  court 
has  no  authority  to  limit  the  board  in  any  re- 
spect in  that  regard.  Such  board  is  to  de- 
termine, in  the  first  instance,  at  least,  what 
are  reasonable  and  Just  charges,  what  unrea- 
sonable and  unjust,  and  when  any  i)erson, 
firm,  corporation,  or  locality  is  unjustly  dis- 
criminated against.  There  can  be  no  restric- 
tion of  the  word  'locality.'  It  may  refer  to 
a  village,  dty,  county,  or  portion  of  the  state, 
the  meaning  in  each  case  to  be  determined 
by  the  territory  which  the  board  shall  find 
to  be  unjustly  discriminated  against  If 
there  Is  discrimination  against  any  person, 
firm,  or  corporation,  it  is  the  duty  of  the 
board  so  to  find,  and  to  require  the  railway 
company  to  cease  its  discrimination.  Xo  do 
so  such  board  has  the  authority  to  require 
such  railway  company  to  reduce  its  rates  to 
a  reasonable  and  Just  standard.  The  power 
to  fix  a  reasonable  and  Just  rate  Is  clearly 
conferred  on  the  board,  as  also  the  power  to 
determine  what  rates  are  unjust  and  unrea- 
sonable. It  is  the  duty  of  the  board  to  pre- 
vent unjust  discrimination  in  all  the  forms 
mentioned  in  the  statute,  and  to  do  so  it 
may  determine  what  is  a  proper  charge  to 
and  from  any  points  within  the  state,  and 
its  order  in  tiiat  regard  based  on  Its  findings 
of  facts  will  be  prima  facie  evidence  of  the 
sorrectness  of  the  order.  In  the  case  under 
consideration  the  board  found  that  the  rates 
and  charges  of  the  respondent  were  ex- 
cessive; in  other  words,  that  there  was  un- 
just discrimination  against  that  part  of  the 
state,  and,  Jiaving  so  found,  the  board  Is 
clothed  with  ample  power  to  require  such 
railway  company  to  reduce  its  rates  and 
charges.  Hie  power  of  the  board  therefore 
to  establish  and  regulate  rates  and  charges 


upon  railways  within  the  state  of  Nebraska 
is  full,  ample,  and  complete." 

From  what  has  been  said,  It  is  apparent 
that  the  judgment  of  the  district  court  was 
wrong,  and  must  be  reversed,  and  It  is  so 
ordered  and  the  cause  remanded. 

Reversed  and  remanded. 

OAMPBELI^  C.  J.,  not  parUdpatln^ 


(53  CSoIo.  100) 
KENDALL  ▼.  PEOPLE  ex  rel.  HOAG. 
(Supreme  Conrt  of  Colorado.     Hay  6,   1912. 
Rehearing  Denied  July  1,   1912.) 

1.  STATtmSS   (I  181*)— CONSTBUOTIOW— Ihtbw- 

noif  of  Lboiblature. 

In  construing  statutes,  the  intention  of 
the  General  Assembly  should  be  ascertained, 
if  possible,   and   enforced. 

[Ed.    Note.— For  other   cases,   see   Statutes, 
Cent  Dig.  ||  269,  263;    Dec  Dig.  i  181.»] 

2.  Statutes  (|  211*)— Constrcotion— Trnx. 

In  ascertaining  the  intention  of  the  Legis- 
lature in  enacting  a  statute,  recourse  may  b« 
bad  to  the  tiUe. 

[Ed.   Note.— For   other   cases,   see   Statutes, 
Gent  Dig.  |  288;    Dec.  Dig.  |  211.*] 

3.  Cabbiebb  (i  2*)— Reoxtlation— Statutobt 
Pbovibions. 

Laws  1910,  p.  45,  amending  and  re- 
enacting  as  amendea  Act  March  22,  1907  (Lawa 
1907,  p.  631),  to  regulate  common  carriers, 
did  not  repeal  the  earlier  act,  but  merely 
amended  it,  repealing  its  inconsistent  provi- 
sions, and  hence  the  provisions  of  the  earlier 
act,  not  repealed,  are  to  be  regarded  as  hav- 
ing been  the  law  continuously  smce  their  first 
enactment,  and  the  new  pro^sions  as  having 
been  enacted  when  the  amended  act  took  ef- 
fect 

[Ed.  Note. — For  other  eases,  see  Carrier^ 
Cent  Dig.  |{  4,  6;   Dec  Dig.  {  2.*] 

4.  Cabbiers  (J  10*)— Regulation- Statuto- 
BT  Provisions. 

Section  11  of  the  act  of  March  22,  1907 
(Laws  1907,  p.  635),  to  regulate  common  car- 
riers, provided  for  a  commission  to  be  known 
as  the  "State  Railroad  Commission."  Section 
11  of  Laws  1910,  p.  51,  amending  the 
act  of  1907,  provides  for  a  commission  to  be 
known  as  the  "State  Railroad  Commission  of 
Colorado."  Held,  that  the  amendment  merely 
changed  the  name,  and  mot  the  identity  of  the 
commission,  that  the  office  of  Railroad  Commis- 
sioner was  the  same  office  under  both  acts,  and 
the  terms  of  the  commissioners  the  same  terms, 
especially  in  view  of  the  express  provision  of 
section  11  of  the  act  of  1911  that  the  commis- 
sioners then  in  office  should  be  commissioners 
for  the  term  for  which  they  were  elected. 

[Eid.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  if  14r-20;    Dec.  Dig.  |  10.*] 

6.  Gabbikbs  (f  10*)—Reouiatiok— Statoto- 

BY  PBOVISION*— "HEREArTER." 

Section  11,  Act  March  22,  1907  (Laws 
1907;  p.  635),  to  regulate  common  carriers, 
provided  for  a  State  Railroad  Commission 
composed  of  three  commissioners  to  be  elected 
at  the  following  general  election  for  two,  fonr, 
and  six  years,  one  commissioner  being  there- 
after elected  at  each  general  election  for  six 
years.  Section  11  of  Laws  1910,  p.  51. 
provides  for  three  coramisaioners,  "who  shall 
hereafter  be  appointed  by  the  Governor,"  one 
to  be  appointed  for  a  term  beginning  on  the 
second  Tuesday  in  Jannarv  1911,  and  one  every 
two  years  thereafter.    This  act  went  into  ef- 
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feet  Febniary  18,  1911,  prcTioui  to  which  dat« 

the  commissioner  elected  nnder  the  earlier 
■ct  had  taken  o£Bce  for  the  term  commencing 
•n  the  second  Tuesday  In  January.  Held,  that 
the  provision  for  the  appointment  of  the  com- 
missioner by  the  Governor  for  that  term  was 
inoperative  because  impossible  to  carry  out, 
fkt  word  "hereafter"  referring  to  a  time  sub- 
seqnent  to  February  15,  1911,  at  which  time 
there  was  no  vacancy,  and  hence  the  commis- 
sioner elected  under  the  old  act  was  entitled 
to  the  office  for  the  six  year  term. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  ||  14-20;    Dec  Dig.  {  10.* 

For  other  definitions,  see  Words  and  Phras- 
•s,  vol.  4,  pp.  3277-3279.] 

En  Banc.  Error  to  District  Court,  City 
■Dd  County  of  Denver ;  Hubert  It.  Shattuck, 
Judge. 

Action  In  the  nature  of  quo"  warranto  by 
the  People,  on  the  relation  of  Frank  S.  Hoag, 
against  Sheridan  S.  Kendall.  Judgment  for 
the  relator,  and  the  respondent  brings  er- 
ror. Reversed  and  remanded,  with  direc- 
tions. 

Horace  Phelps,  of  Denver,  for  plaintiff  in 
error.  M.  G.  Saunders  and  E.  F.  Chambers, 
both  of  Pueblo,  for  defendant  in  error. 

MUSSER,  J.  At  the  general  election  held 
on  the  8th  day  of  November,  1910,  Sheridan 
8.  Kendall,  the  respondent  below,  and  plain- 
tiff in  error  here,  was  elected  to  the  office 
of  Railroad  Commissioner  for  a  term  of  six 
years,  beginning  on  the  second  Tuesday  in 
January,  1911,  under  the  provisions  of  an 
act  entitled  "An  act  to  regulate  common  car- 
riers," etc.,  approved  March  22,  1907  (Laws 
1907,  p.  531).  In  section  11  of  that  act  there 
was  created  a  State  Railroad  Commission, 
composed  of  three  commissioners.  The  sec- 
tion provided  that  the  Governor,  by  and 
with  the  consent  of  the  Senate,  should  ap- 
point three  commissioners  to  serve  until  the 
second  Tuesday  in  January,  1909,  and  that 
at  the  general  election  to  be  held  In  Novem- 
ber, 1908,  there  should  be  elected  three  com- 
missioners for  the  terms  of  two,  four,  and 
six  years,  respectively,  and  that  thereafter, 
at  each  biennial  general  election,  one  com- 
missioner should  be  elected  to  serve  for  six 
years,  beginning  on  the  second  Tuesday  in 
January  following  his  election.  At  the  gen- 
eral election  in  1908  ihree  commissioners 
were  elected,  to  wit,  W.  L.  Seely,  for  the 
term  of  two  years,  ending  on  the  second 
Tuesday  of  January,  1911;  D.  H.  Staley, 
for  the  term  of  four  years,  ending  on  the 
second  Tuesday  in  January,  1913;  and  A. 
P.  Anderson,  for  the  term  of  six  years,  end- 
ing on  the  second  Tuesday  In  January,  1915. 
After  Us  election,  and  on  the  second  Tues- 
day In  January,  1911,  at  the  close  of  Mr. 
Seely's  term,  Mr.  Kendall  duly  qualified  and 
entered  into  the  office  of  Railroad  Commis- 
sioner for  the  term  of  six  years.  A  special 
session  of  the  General  Assembly  held  in  1910 
passed  an  act  (Laws  1910,  p.  45)  profess- 
ing to  amend,  and  as  amended  to  re-enact 


the  act  of  1907,  and  cection  11  In  the  amen- 
datory act,  so  far  as  the  terms  and  selec- 
tion of  commissioners  are  concerned,  reads 
as  follows:  "That  a  commission  is  hereby 
created  and  established  to  be  known  as  the 
'State  Railroad  Commission  of  Colorado,' 
which  shall  be  composed  of  three  commis- 
sioners, who  shall  hereafter  be  appointed  by 
the  Governor  by  and  with  the  consent  of  the 
Senate:  Provided  that  the  three  commis- 
sioners who  were  elected  in  November,  1908, 
shall  be  the  commissioners  hereunder  for  the 
terms  for  which  they  were  elected,  that  Is 
to  say.  Worth  Lb  Seely  shall  be  a  commis- 
sioner to  serve  until  the  second  Tuesday  In 
January,  1911;  Daniel  H.  Staley  shall  be  a 
commissioner  to  serve  until  the  second  Tues- 
day in  January,  1913,  and  Aaron  P.  Ander- 
son shall  be  a  commissioner  to  serve  until 
the  second  Tuesday  in  January,  1915;  one 
commissioner  shall  be  appointed  by  the  Gov- 
ernor to  serve  for  six  years,  beginning  on 
the  second  Tuesday  In  January,  1911,  and 
every  two  years  thereafter  one  commissioner 
shall  be  appointed  for  the  term  of  six  (6) 
years  beginning  on  the  second  Tuesday  in 
January  after  each  general  state  election." 
This  amendatory  act  contained  no  emergen- 
cy clause.  It  was  filed  in  the  office  of  the 
Secretary  of  State  without  the  approval  or 
disapproval  of  the  Governor,  and  under  the 
Constitution  went  into  effect  on  the  15th 
day  of  February,  1911.  On  the  3d  day  of 
May,  1911,  the  Governor,  assuming  to  act 
under  the  provisions  of  the  amendatory  stat- 
ute, appointed  Frank  S.  Hoag,  the  relator,  to 
the  office  of  Railroad  Commissioner  for  the 
term  of  six  years,  beginning  on  the  second 
Tuesday  of  January,  1911.  After  bis  ap- 
pointment on  May  3d,  Mr.  Hoag  qualified 
for  the  position,  and  made  a  demand  on  Mr. 
Kendall  for  the  office.  On  being  refused, 
Mr.  Hoag,  as  relator,  caused  an  action  to 
be  brought  in  the  district  court  in  the  nature 
of  quo  warranto  to  oust  Mr.  Kendall.  This 
action  resulted  in  a  judgment  of  ouster 
against  the  latter,  and  he  now  prosecutes 
this  writ  of  error  to  review  that  Judgment 

The  relator  contends,  first,  that  the  act  of 
1910,  by  virtue  of  which  he  was  appointed, 
became  effective  on  February  15,  1011,  and 
at  that  time  operated  to  repeal  the  act  of 
1907,  and  particularly  section  11  thereof,  and 
to  abolish  the  office  then  held  by  the  respond- 
ent ;  second,  that  the  act  of  1907  was  uncon- 
stitutional because  it  exempted  from  its  op- 
eration mountain  railroads  operating  less 
than  twenty  miles  of  road,  the  principal 
traffic  of  which  Is  the  liaullng  of  mineral 
from  and  supplies  to  mines,  in  that  such  ex- 
emption rendered  the  act  special  or  class 
legislation  inhibited  by  the  Constitution  of 
Colorado,  and  denied  the  equal  protection 
of  the  laws  contrary  to  the  federal  Constitu- 
tion. The  relator  has"  furnished  a  very  elab- 
orate brief  on  the  constitutional  question* 
raised,  wherein  his  counsel  with  great  dlil- 
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gence  have  collected  many  authorities,  and 
have  presented  and  discussed  them  with 
great  learning.  We  admit  the  law  as  con- 
tended for,  but  we  are  unable  to  apply  It 
to  tbe  act  of  1907  so  as  to  overthrow  that 
statute.  Tbe  constitutional  questions  now 
raised  were  discussed  and  determined,  con- 
trary to  the  contention  of  relator  In  case 
No.  7,203,  Consumers'  League  of  Colorado  t. 
Colorado  &  Southern  Railway  Co.  et  al.,  125 
Pac.  577.  It  Is  therefore  unnecessary  to  dis- 
cuss them  again,  and  we  content  ourselves 
by  holding  the  act  of  1907  constitutional  for 
the  reasons  expressed  In  that  other  opinion. 
The  relator  contends  that  the  act  of  1910,. 
or  rather  1911  (as  It  went  Into  effect  In  Feb- 
ruary, 1911),  repealed  the  act  of  1907,  and 
abolished  the  oflSce  of  Railroad  Commission- 
er, to  which  tbe  respondent  was  elected  in 
November,  1910,  so  that  the  latter  office  went 
out  of  existence,  and  that  the  office  and  term 
to  which  relator  was  appointed  is  not  the 
office  and  term  to  which  respondent  was 
elected  and  which  was  abolished. 

[1]  In  order  to  determine  this  contention, 
It  Is  necessary  to  ascertain,  If  possible,  the 
intention  of  the  General  Assembly  that  pass- 
ed the  act  of  1911,  for  it  is  the  intention  of 
the  legislative  body,  exercised  within  con- 
stitutional limitations,  that  is  to  be  enforc- 
ed. Stanley  v.  Little  P.  M.  Co.,  6  Colo.  415- 
419 ;  Arapahoe  Co.  ▼.  Hall,  9  Colo.  App.  538, 
49  Pac.  370. 

[2]  In  order  to  ascertain  this  intention, 
recourse  may  be  had  to  the  title.  Callahan 
V.  Jennings,  16  Colo.  471,  27  Pac.  1055. 

[3]  The  title  of  the  act  of  1911  is:  "An  act 
to  amend  and  as  amended  to  re-enact  an  act, 
entitled  (quoting  the  title  of  the  act  of  1907), 
and  to  repeal  all  acts  or  parts  of  acts  in- 
consistent herewith."  This  title  evidences  an 
intention  to  amend  the  act  of  1907,  and  only 
to  repeal  acts  inconsistent  with  the  new  act. 
Section  1  of  the  new  act  is  as  follows:  "Sec- 
tion 1.  That  an  act  entitled  (quoting  the  title 
of  the  act  of  1907),  approved  March  22,  1907, 
be  and  the  same  is  hereby  amended  and  as 
amended  re-enacted  to  read  as  follows." 
Here  again  is  an  expressed  intention  to 
amend  the  act,  and  not  to  repeal  it.  Section 
24,  art.  5,  of  our  Constitution  provides  that 
statutes  shall  be  amended  only  by  re-enacting 
and  publishing  at  length  the  portions  affected 
by  amendments,  and,  as  said  In  Callahan  v. 
Jennings,  supra:  "This  constitutional  pro- 
vision settles  beyond  peradventure  the  effect 
of  amending  a  law  with  tbe  introductory 
phrase,  'so  as  to  read  as  follows,'  or  any  oth- 
er language  showing  clearly  the  intent  only 
to  amend.  When  a  statute  is  thus  amended. 
It  is  not  accurate  to  say  that  a  repeal  there- 
of has  taken  place."  It  may  not  have  been 
necessary  to  have  used  the  words  "and  as 
amended  to  re-enact."  Their  only  effect, 
and  therefore  they  must  have  been  used  for 
that  purpose,  is  to  give  added  emphasis  to 
the  fact  that  the  Legislature  desired  the  un- 
changed portions  of  tbe  law:  to  continue  on- 


interrupted,  for  while  this  court  has  held 
that  the  unchanged  portions  are  not  to  be 
considered  as  repealed  and  re-enacted,  bnt 
as  the  law  all  along,  other  courts  have  said 
that  the  unchanged  portions  are  repealed  and 
re-enacted  at  the  same  Instant  of  time,  and 
are  therefore  considered  to  have  beea  tbe 
law  all  the  time.  28  A.  &  E.  Ency.  of  Law, 
700.  So  that,  If  to  amend  an  act  and  at  tbe 
same  time  re-enact  it  as  amended  effects  a 
repeal,  the  repeal  and  re-enactment  occur  at 
the  same  Instant  of  time  and  the  unchanged 
portions  are  the  law  all  along.  The  last  sec- 
tion of  the  act  says:  "All  acts  and  parts  of 
acts  Inconsistent  herewith  are  hereby  repeal- 
ed. All  parts  of  the  act  hereby  amended  and 
not  re-ienacted  In  this  act  are  hereby  repealed." 
It  was  the  inconsistent  parts  of  tlie  other 
act,  and  the  parts  thereof  that  were  left  out 
of  the  amendatory  act  that  were  repealed. 
After  section  1  and  following  the  words  "to 
read  as  follows,"  the  amendatory  act  begins 
with  section  1  and  proceeds  largely  as  re- 
script of  the  old  act,  changing  here  and 
adding  there,  leaving  out  some  provisions  of 
the  other  and  resectlonalizing  toward  tbe 
close.  From  all  this  it  seems  manifest  that 
It  was  not  the  Intention  of  tbe  General  As- 
sembly to  repeal  the  act  of  1907,  but  to 
amend  it,  carry  it  along,  and  continue  It  in 
force  except  In  so  far  as  the  amended  act 
was  inconsistent  with  and  changed  from  tbe 
old  act.  The  act  having  been  thus  amended, 
it  is  the  law  of  this  state  that  "the  original 
provisions,  in  so  far  as  they  reappear  In  the 
amended  act,  are  to  be  regarded  as  'having 
been  the  law.  since  they  were  first  enacted, 
and  the  new  provisions  are  to  be  understood 
as  enacted  at  the  time  the  amended  act  took 
effect.' "  Callahan  y.  Jennings,  16  Colo.  471, 
27  Pac.  1055,  supra.  To,  tbe  same  effect,  la 
People  V.  Board  of  Equalization,  20  Colo. 
220,  37  Pac.  964. 

[4]  Section  11  of  the  act  of  1907  creates  the 
Commission  in  these  words:  "That  a  com- 
mission Is  hereby  created  and  established  to 
be  known  as  the  State  Railroad  Commission, 
which  shall  be  composed  of  three  commis- 
sioners." Reference  to  section  11  of  the  act 
of  1911,  quoted  above,  reveals  that  it  is  an 
exact  copy  of  the  act  of  1907  with  reference 
to  the  creation  of  the  Commission,  except 
that  the  words  "of  Colorado"  are  added  to 
the  name.  The  entity,  the  body  politic,  has 
not  been  changed,  only  its  name.  The  name 
of  a  corporation  may  be  changed,  but  the 
change  in  the  name  does  not  change  the 
identity  of  tbe  corporation.  True,  the  quali- 
fications and  manner  of  selection  of  tbe  com- 
missioners are  also  changed,  but  that  cannot 
change  the  identity  of  the  Commission.  The 
words  of  creation  that  brought  the  C!ommis- 
sion  into  life  are  changed  only  in  the  name, 
and  that  life  is  not  taken  away  by  a  change 
of  name  when  the  creative  words  have  been 
the  law  all  along.  Thereafter,  throughout 
the  act,  the  Commission  is  spoken  of  and  its 
powers  and  duties  prescribed  In  the  same 
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words  as  In  the  original  act.  If  the  General 
Assembly  intended  to  abolish  the  Commls- 
Bion,  surely  some  disposition  would  have 
been  made  of  Its  books,  papers,  and  records, 
something  would  have  been  done  for  the 
continuance  of  Its  orders,  which  the  act  pro- 
vided should  remain  In  force  for  a  prescrib- 
ed period,  not  exceeding  two  years,  and 
something  would  have  been  said  so  as  to  pre- 
serve actions  arising  out  of  the  act  of  1907 
or  the  orders  of  the  Commission.  Nothing 
was  said  in  the  new  act  about  these  mat- 
ters. We  do  not  think  that  the  General  As- 
sembly Intended  to  repeal  the  act  of  1907 
and  abolish  the  Commission,  and  thereby  de- 
stroy and  abate  all  these  things.  We  must 
therefore  conclude  that  the  State  Ballroad 
Commission  of  Colorado  is  the  same  entity 
as  the  State  Railroad  Commission  created  in 
1907,  and  that  the  office  of  Railroad  Commis- 
sioner has  been  one  and  the  same  office  all 
the  time. 

The  terms  of  the  commissioners  prescribed 
In  the  act  of  1911  are  the  same  terms  pre- 
scribed in  the  original  act  They  begin  and 
end  at  the  same  time.  Indeed,  this  is  em- 
phasized, for  section  11  of  the  new  act  spe- 
cifically says  that  the  commissioners  then  in 
o£ace  "shall  be  the  commissioners  hereunder 
for  the  terms  for  which  they  were  elected" — 
not  for  some  new  term.  The  terms,  there- 
fore, were  not  changed,  and  the  law  of  1907 
creating  them,  and  by  virtue  of  which  they 
came  into  existence  as  their  natal  days  ar- 
rived, has  been  the  law  all  along. 

[S]  Now  Mr.  Kendall  was  elected  under 
the  provisions  of  an  existing  law  to  an  ex- 
isting office  for  a  term  to  begin  in  the  future. 
Under  that  law,  he  entered  into  that  office 
on  the  second  Tuesday  in  January  for  an 
existing  term.  On  the  15th  day  of  Feb- 
ruary, while  he  was  In  that  office  for  that 
term,  a  law  went  into  effect  that  did  not 
change  the  office,  nor  the  term.  Now  it  la 
sought  to  put  him  out  by  virtue  of  this  law. 
That  Is  absolutely  Impossible,  for  there  is  no 
such  virtue  In  the  law.  Section  11  of  the  act 
of  1911  says  that  the  commissioners  "shall 
hereafter  be  appointed  by  the  Governor  by 
and  with  the  consent  of  the  Senate.  »  *  ♦ 
One  commissioner  shall  be  appointed  by  the 
Governor  to  serve  for  six  years,  beginning 
on  the  second  Tuesday  In  January  1911,  and 
every  two  years  thereafter  one  commissioner 
shall  be  appointed  for  the  term  of  six  (6) 
years  beginning  on  the  second  Tuesday  In 
January  after  each  general  state  election."' 
From  this  It  is  seen  that  the  cliange  made 
has  reference  only  to  the  manner  of  the  se- 
lection of  the  commissioners.  The  new  pro- 
vision is  for  their  appointment.  Instead  of 
election.  This  new  provision  is  to  be  con- 
sidered as  enacted  at  the  time  the  amended 
act  took  effect'  to  wit,  on  February  15,  1911 
(Callahan  v.  Jennings,  supra),  so  that  the 
word  "hereafter"   has  reference  to  a  time 


subsequent  to  that  date.  The  first  appoint- 
ment that  could  have  been  made  after  that 
date  was  to  fill  a  vacancy  should  one  occur. 
If  no  vacancy  occurred,  the  first  appointment 
provided  for  Is  one  fo^  the  term  beginning 
on  the  second  Tuesday  in  January,  1913. 
There  was  no  vacancy  In  Mr.  Kendall's  of- 
fice, and  he  has  nothing  to  do  with  the  term 
be^nning  January,  1913.  The  section  pro- 
vides that  the  Governor  shall  appoint  one 
commissioner  to  serve  for  the  term  of  six 
years  beginning  on  the  second  Tuesday  of 
January,  1911.  When  the  law  went  into  ef- 
fect, that  term  was  filled,  so  that  it  was  ab- 
solutely impossible  for  the  Governor  to  fill 
it.  Instead  of  saying  that  it  was  the  inten- 
tion of  the  act  to  operate  on  a  previous  elec- 
tion, and  thus  laying  the  provision  for  the 
appointment  to  Mr.  Kendall's  term  open  to 
an  attack  as  being  contrary  to  section  11  of 
article  2  of  the  Constitution  against  retro- 
spective laws,  It  is  more  proper  "to  say  that 
the  portion  of  the  act  is  Inoperative  because 
it  commands  a  thing  to  be  done  which  in  the 
nature  of  things  cannot  be  done."  Slpe  v. 
People,  26  Colo.  127,  56  Pac.  571. 

Having  discussed  this  case  at  more  length 
than  was  perhaps  necessary,  and  being  un- 
able to  find  anything  whereby  to  sustain  the 
judgment  of  the  lower  court,  that  judgment 
la  reversed  and  the  cause  remanded,  with  in- 
structions to  dismiss  the  complaint 

Reversed  and  remanded,  with  Instructions. 


CAMPBELL,  a  J., 
participating. 


and  WHITE,  J.,  not 


m  Oolo.  App.  4»S) 

ATCHISON,  T.  ft  S.  P.  RT.  CO.  v. 
QUMAER. 

(Court  of  Appeals  of  Colorado.    July  8,  1912.) 

1.  Railboads  (I  446*)— Injubt  to  Animals 
ON  Tback—Neolioencb— Evidence. 

In  an  action  for  the  killing  and  maiming 
of  cattle  on  a  railroad  track,  evidence  held  suf- 
ficient to  take  the  issue  of  defendant's  negli- 
gence to  the  jury. 

[Ed.   Note.— For  other  cases,    see  Railroads, 
Cent  Dig.  H  1627-1641;   Dec.  Dig.  |  446.»] 

2.  Railboads  (§  441*)  — Injubt  to  Animals 

ON   TbaCK— BUBDEN    OF   PBOOF. 

In  an  action  for  the  killing  and  maiming 
of  cattle  on  a  railroad  track,  the  burden  resting 
on  the  plaintiff  to  prove  that  his  damage  re- 
sulted from  the  defendant's  negligence  was  not 
shifted  by  mere  proof  that  the  cattle  were  kill- 
ed and  Injured  by  the  defendant's  train. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  |(  1575-1595;   Dec  Dig.  |  441.*] 

3.  Witnesses  (§  400*)  —  Contbadicted  Evi- 
dence—Impeachment. 

While  the  plaintiff  could  not  impeach  the 
veracity  of  defendant's  employ^  whom  she  of- 
fered as  her  own  witness,  she  was  not  precluded 
from  producing  other  witnesses  whose  testi- 
mony conflicted  with  his. 

[Ed.   Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §$  1268,  1269;    Dec.  Dig.  |  400. •] 
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4.  RAiutoADS  (I  446*)— Injubt  to  Animals 
ON   Tback  —  Negligence  —  Question    fob 

JOBY. 

Where,  in  an  action  for  the  killing  and 
maiming  of  stock  on  a  railroad  tracli,  tlie  evi- 
dence is  such  that  fair-minded  men  might  differ 
as  to  whether  the  defendant's  employes  conld 
have  prevented  the  accident  by  ordinary  care, 
the  question  of  defendant's  negligence  is  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1627-1641 ;    Dec.  Dig.  i  446.*] 

5.  Witnesses  (§  317*)— Jubt— Deliberations. 

If  the  jury  believe  that  any  witness  has 
willfully  testified  falsely  as  to  any  material 
point,  they  may  disregard  his  entire  testimony 
except  in  so  far  as  it  is  corroborated,  but  to 
warrant  such  action  the  false  testimony  must 
be  ''willfully"  given. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {{  1080-1083;   Dec.  Dig.  fi  317.»] 

6.  Appeal  and  Ebbob  (S  273*)  —  Pbesenta- 
TiON   Below— Exception— INSTBUCTION. 

A  particular  statement  comprising  only  a 
part  of  the  instruction  cannot  be  reviewed  upon  i 
general  exception  to  the  entire  instruction.  I 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Eri-or,  Cent.  Dig.  «§  1620-1630,  IT^;  Dec. 
Dig.  i  273.*] 

Appeal  from  District  Court,  Fremont  Coun- 
ty;  Lee  Cbamplou,  Judge. 

Action  by  E.  L.  Gumaer  against  the  Atchi- 
son, Topeka  &  Santa  F6  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Henry  T.  Rogers  and  Rogers,  Ellis  &  John- 
son, all  of  Denver,  for  appellant. 

WALLING,  J.  This  action  was  brought 
by  appellee  to  recover  damages  by  reason  of 
the  killing  and  maiming  of  a  number  of  ap- 
pellee's cattle,  on  the  track  of  appellant's 
railroad;  It  being  alleged  that  the  cattle 
were  so  killed  and  Injured  in  consequence  of 
the  negligent  operation  of  one  of  appellant's 
trains.  The  trial  was  before  the  court  and  a 
Jury,  and  resulted  in  a  verdict  for  the  plain- 
tiff, upon  which  the  court  subsequently  gave 
judgment 

Appellant's  counsel.  In  their  brief.  Insist 
that  the  Judgment  should  be  reversed  by 
reason  of  errors  alleged  to  have  occurred  In 
the  trial  of  the  cause  in  these  particulars: 
First,  because  the  court  denied  the  defend- 
ant's motion  for  a  nonsuit,  at  the  conclusion 
of  plaintiff's  evidence  In  chief,  and  refused  to 
direct  a  verdict  In  favor  of  the  defendant, 
upon  all  of  the  evidence;  and,  second,  be- 
cause the  court  did  not  Instruct  the  Jury 
as  requested  in  defendant's  request  number- 
ed 7,  but  did  give  instruction  No.  11,  which 
was  a  part  of  the  court's  charge.  The  argu- 
ment of  appellant's  brief  In  support  of  the 
objections  included  under  the  first  bead  Is 
based  upon  the  one  proposition,  that  there 
was  no  evidence  of  negligence  on  the  part  of 
the  defendant  to  charge  it  with  legal  respon- 
sibility for  the  accident,  which  was  the  basis 
of  the  action.  No  brief  has  been  Qled  on  be- 
half of  appellee.  It  Is  not  questioned  that 
22    cattle   belonging    to    the    plaintiff    were 


killed  and  Injured  by  one  of  appellant's 
trains,  and  there  Is  no  controversy  as  to  the 
extent  of  the  damage  sustained. 

[1]  The  trial  took  place  about  nine  years 
after  the  event  which  gave  rise  to  the  ac- 
tion. One  of  the  witnesses  called  by  the 
plaintiff  was  the  engineer,  in  the  employ  of 
the  defendant,  who  had  charge  of  the  loco- 
motive of  the  train  by  which  the  cattle 
were  killed  and  injured,  and  he  gave  the  fol- 
lowing testimony:  The  train  consisted  of 
either  two  or  three  cars,  besides  the  en- 
gine, and  was  running  eastward  rt  a  speed 
of  25  or  27  miles  an  hour,  at  the  time  of 
the  accident,  which  occurred  at  about  9 
o'clock  in  the  evening  of  May  24th.  Imme- 
diately after  the  engine  had  rounded  a  cer- 
tain curve,  the  engineer  discovered  the  cat- 
tle on  the  track;  those  nearest  the  engine  be- 
ing about  35  to  45  feet  distant  from  the  en- 
gine, when  it  was  on  the  straight  track  im- 
mediately east  of  the  curve.  He  could  not 
see  the  cattle  sooner,  because  of  the  curve 
in  the  track,  which  prevented  the  headlight 
from  illuminating  the  track  and  right  of 
way  for  any  considerable  distance.  He  im- 
mediately blew  the  whistle,  and  employed 
every  means  of  stopping  the  train,  and  the 
engine  stopped  about  70  to  75  yards  from 
its  position  when  the  cattle  were  first  in 
the  engineer's  view.  The  first  of  the  ani- 
mals was  struck  35  or  45  feet  from  the  po- 
sition of  the  engine  when  they  were  first 
seen  by  the  engineer.  After  the  train  was 
brought  to  a  standstill,  the  engineer  saw  a 
number  of  the  cattle,  which  had  been  either 
killed  or  injured,  lying  near  the  track,  along 
the  entire  train's  length,  from  about  the 
point  at  which,  as  he  said,  the  first  was 
struck.  There  were  also  a  large  number 
of  cattle  on  the  track  ahead  of  the  engine, 
and  upon  the  right  of  way.  That  particular 
train,  at  the  speed  at  which  it  was  travel- 
ing, on  a  downgrade,  could  have  been  stop- 
ped ordinarily  within  a  distance  of  70  to  75 
yards,  and  it  was  so  stopped,  after  the  en- 
gineer first  saw  the  cattle. 

From  this  brief  statement  of  the  testimony 
of  the  engineer,  Williams,  It  is  certain 
that,  so  far  from  sustaining  the  plaintiff's 
contention  that  the  cattle  were  killed  and  in- 
jured through  the  negligence  of  the  defend- 
ant, it  Indicated  care  and  caution  in  the 
operation  of  the  train,  under  the  circum- 
stances detailed  by  him. 

[2]  There  is  no  doubt,  moreover,  that  the 
burden  was  on  the  plaintiff  to  prove  tliat 
the  loss  sustained  was  the  result  of  the  de- 
fendant's negligence,  and,  failing  in  such 
proof,  she  was  without  a  cause  of  action. 
This  burden  was  not  shifted  by  mere  proof 
that  plaintifTs  cattle  were  killed  and  in- 
jured by  the  defendant's  train.  Chicago, 
etc.,  Co.  V.  Church,  49  Colo.  682,  114  Pac. 
299. 

[3]  But  the.  question  whether  the  issue  of 
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negligence  ought  to  bare  been  submitted  to| 
the  jury  did  not  necessarily  depend  upon  the 
testimony  of  a  single  witness  and  Its  nccom- 
panylng  Inferences.  The  plaintiff,  having  of- 
fered the  engineer  as  her  witness,  could  not 
Impeach  his  veracity ;  nevertheless,  she  was 
not  precluded  from  producing  other  witness- 
es in  support  of  her  case,  whose  testimony 
conflicted  with  bis  in  certain  essential  par- 
ticulars. Paciflc,  etc.,  Co.  v.  Van  Fleet,  47 
Colo.  401,  107  Pac.  1087. 

[41  It  was  the  just  conclusion,  ftiom  the 
engineer's  testimony,  that  the  train  was 
brought  to  a  stop  at  practically  the  earliest 
possible  moment,  after  the  cattle  could  have 
been  seen  by  him  by  the  exercise  of  any  rea- 
sonable decree  of  diligence.  At  the  same 
time,  the  conclusion  was  inseparable  from 
the  fbcts,  as  stated  by  him,  among  others, 
that  he  first  saw  the  cattle  immediately  aft- 
er the  engine  had  passed  the  curve,  and  that 
be  stopped  the  train  within  approximately 
75  yards  of  the  position  of  the  engine  when 
they  were  so  discovered.  If  there  was  other 
testimony  before  the  jury,  which  tended  to 
establish  a  different  condition  of  facts,  lead- 
ing to  an  opposite  conclusion,  and  from 
which  the  jury  might  reasonably  have  In- 
ferred that  the  accident  could  have  been 
prevented  by  ordinary  care  on  the  part  of 
defendant's  employes,  it  was  proper  to  leave 
the  determination  of  the  facts,  as  well  as 
the  just  inferences  from  the  facts  found, 
to  the  consideration  of  the  jury.  "When  the 
facts,  or  the  inferences  to  be  drawn  there- 
from, are  in  any  substantial  degree  doubtful, 
or  fair-minded  men  might  reach  different 
conclusions  from  the  facts,  the  only  proper 
rule  is  to  submit  the  question  to  the  jury 
for  determination."  Denver,  etc.,  Co.  v. 
Wright,  47  Colo.  366,  107  Pac.  1074. 

Other  witnesses  on  behalf  of  the  plaintiff, 
one  of  whom  was  the  plaintiff's  husband,  and 
another  an  employe  in  charge  of  the  farm 
whereon  the  cattle  were  pastured,  were  at 
the  scene  of  the  accident  on  the  morning  aft- 
er it  occurred,  and  they  testified  to  the  ef- 
fect as  next  hereafter  stated.  Between  1,100 
and  1,500  feet  from  the  most  easterly  point 
of  the  curve  mentioned  In  the  engineer's  tes- 
timony, 22  head  of  plaintiff's  cattle  were 
found  on  the  defendant  company's  right  of 
way,  4  or  5  of  them  dead,  and  8  or  9  so  bad- 
ly crippled  and  maimed  that  they  were  of  ne- 
cessity forthwith  killed  by  the  railway  com- 
pany's employes.  Nine  others  were  more  or 
less  seriously  Injured.  The  13  cattle,  killed 
by  the  train  and  the  defendant's  sectlonmen, 
were  found,  according  to  the  statements  of 
plaintiff's  witnesses  last  mentioned,  strewn 
along  the  track,  between  points  1,100  feet  and 
1,500  feet  east  of  the  most  easterly  point  of 
the  curve.  The  distance  from  the  curve  to  the 
nearest  animal  was  stated  to  have  been  about 
1,100  feet,  by  one,  and  1,200  feet,  by  others. 
They  agreed  that  the  one  found  farthest 
east  was  about  1,500  feet  from  the  curve; 
the  distances  In  all  cases  being  approxima- 


tions of  the  witnesses,  not  verified  by  actu- 
al measurements.  One  of  these  witnesses 
testified  that,  where  the  dead  and  maimed 
cattle  were  found,  there  was  much  hair  and 
blood  on  the  track,  and  other  marks  on  the 
ground,  indicating  that  the  cattTe  had  been 
there  struck  and  dragged  along  by  the  train. 
He  said  that  these  physical  indications  were 
upon  and  near  the  track,  commencing  about 
1,100  feet,  and  extending  to  a  point  aboat 
1,600  feet,  east  of  the  east  end  of  the  curve. 

The  defendant  called  as  a' witness  the  sec- 
tion foreman,  who  had  arrived  at  the  place 
where  the  cattle  were  found,  earlier  than 
plaintiffs  witnesses  mentioned,  and  who  de- 
scribed the  general  situation  and  condition 
of  the  dead  and  maimed  animals,  without 
substantial  variance  from  the  statements  of 
plaintiff's  witnesses,  except  that  the  foreman 
declared  that  the  animals,  found  dead,  or  in 
such  condition  that  they  must  be  killed,  were 
strewn  along  near  the  track,  between  250 
and  500  feet  distant  from  the  east  point  of 
the  curve.  The  proof  showed  that  the  track 
was  perfectly  straight  for  the  distance  of 
more  than  1,500  feet  east  of  the  east  point 
of  the  curve.  There  was  other  evidence,  hav- 
ing greater  or  less  materiality  to  the  issue 
of  the  alleged  negligence  of  the  defendant, 
which  will  not  be  discussed,  for  the  obvious 
reason  that  it  is  not  our  province  to  pass 
upon  the  weight  of  the  evidence. 

It  can  scarcely  be  questioned  that  the  cir- 
cumstances detailed  in  the  testimony  of  plain- 
tiff's witnesses,  who  were  at  the  locality  of 
the  accident  on  the  morning  after  It  occur- 
red, were  inconsistent  with  the  testimony  of 
the  engineer,  that  the  first  of  the  cattle  was 
struck  at  a  point  approximately  45  feet  east 
of  the  iKJsition  of  the  engine  when  It  com- 
pletely rounded  the  curve,  and  the  remainder 
at  Intervals  of  a  few  feet,  until  the  train 
was  stopped,  whether  It  was  stopped  within 
the  distance  of  75  or  100  yards.  There  was 
testimony  to  the  effect  that  the  train  could 
tiave  been  brought  to  a  full  stop  within  the 
distances  last  mentioned.  It  may  be  re- 
marked here  ttiat  the  testimony  of  the  sec- 
tion foreman,  as  to  the  places  where  the 
cattle  were  found  on  the  morning  after  the 
accident,  while  far  from  agreeing  with  that 
of  the  plaintiff's  witnesses  to  the  same  point, 
had  no  tendency  whatever  to  corroborate  the 
engineer's  recollection  of  the  locality  of  the 
accident  with  reference  to  the  curve  in  the 
track;  and  that  appears  to  be  true  generally 
of  the  testimony  introduced  by  the  defendant 
bearing  on  that  subject.  The  conflict  in  the 
evidence  above  referred  to  involved  not  only 
a  matter  of  fact,  but  also  the  legitimate  In- 
ference to  be  drawn  from  the  circumstances 
of  the  accident 

That  these  cattle  were  killed  and  Injured 
by  the  engineer  Williams'  train  was  suffi- 
ciently established  by  proof,  and  that  fact 
does  not  appear  to  be  controverted.  Beyond 
that,  there  was  evidence  from  which  the 
Jury  might  have  found  that  they  were  struck 
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at  a  place  where  the  tra^  w.aB  perfectly 
straight  for  many  hundred  feet  east  of  the 
approaching  train,  and  in  circumstances  Jus- 
tifying the  inference  that  they  could,  by 
the  exercise  of  ordinary  care,  have  been  dis- 
covered in  time  to  prevent  the  accident  by 
stopping  the  train,  and  we  must  presume 
from  the  verdict  that  they  so  found.  Our 
conclusion  is  that  there  was  competent  evi- 
dence before  the  Jury,  which  required  the 
submission  of  the  issue  of  negligence  to 
their  determination.  Railway  Co.  v.  Charles, 
S6  Colo.  221,  84  Pac.  67;  Railway  Co.  v. 
Boyd,  44  Colo.  119,  96  Pac.  781. 

[5]  The  defendant  requested  the  court  to 
give  the  following  instruction:  "Instruction 
No.  7,  requested  by  defendant.  The  Jury  are 
Instructed  that,  if  they  believe  that  any  wit- 
ness has  willfully  testified  falsely  as  to  any 
material  point  In  the  case,  they  are  at  lib- 
erty to  disregard  bis  entire  testimony,  except 
In  so  far  as  it  is  corroborated  by  other  wit- 
nesses, or  by  facts  or  circumstances  proved 
In  the  trial." 

This  annotation  was  made  upon  the  writ- 
ten request,  and  signed  by  the  trial  Judge, 
"AmpUaed  and  given  as  amplified."  The  bill 
of  exceptions  recites:  "Said  instruction  was 
amplified  and  given  as  amplified,  and  to  the 
refusal  of  the  court  to  give  said  instruction 
No.  7  requested  by  defendant  in  the  form 
as  requested,  defendant  then  and  there  by 
its  counsel  duly  objected  and  excepted."  In- 
struction 11,  given  by  the  court  to  the  Jury, 
contained  several  distinct  propositions.  The 
first  was  that  the  Jury  were  the  sole  Judges 
of  the  credibility  of  the  witnesses.  Follow- 
ing that,  the  Jury  were  told  that.  In  deter- 
mining the  weight  to  be  given  to  the  testi- 
mony of  any  witness,  they  had  a  right  to 
consider  his  interest  in  the  result,  his  rela- 
tion to  or  connection  with  the  party  for 
whom  he  testified,  etc.  The  last  part  of 
the  Instruction  was  In  this  language:  "And 
If  you  believe  that  any  witness  has  sworn 
falsely  to  any  material  matter  in  the  case, 
then  you  are  at  liberty  to  disregard  the  en- 
tire testimony  of  such  witness,  except  in  so 
far  as  the  same  shall  be  corroborated  by 
the  testimony  of  other  credible  witness  or 
witnesses." 

[8]  A  general  exception  was  noted  by  de- 
fendant to  the  giving  of  instruction  11.  It 
Is  not  claimed  that  any  of  the  propositions 
Included  In  that  instruction  were  incorrect, 
except  the  sentence  last  above  quoted.  Con- 
sequently, by  the  well-settled  rule,  that  par- 
ticular statement  cannot  be  reviewed  upon 
the  general  exception  to  the  entire  Instruc- 
tion. "Unless,  in  an  appropriate  way,  an 
exception  to  an  Instruction  Is  made  In  the 
court  below,  so  that  its  attention  is  directed 
to  the  error  of  law  complained  of,  the  in- 
struction will  not  be  considered  on  review. 
This  court  will  not  review  instructions  which 
the  trial  court  was  not  given  an  opportunity 


to  correct"  National  Fnel  Co.  t.  Green,  50 
Colo.  307,  324,  115  Pac.  709,  715.  Also,  Seals 
V.  Cone,  27  Colo.  473,  62  Pac.  948,  83  Am. 
St  Rep.  92;  City  of  Pueblo  v.  Timbers,  31 
Colo.  215,  72  Pac.  1059;  Hasse  v.  Herring. 
36  Colo.  383,  85  Pac.  629.  It  Is  true  that  the 
last  sentence  of  instruction  11,  as  glTen, 
stated  the  law  incorrectly,. and  that  defend- 
ant's requested  iustruction  numbered  7  was 
right,  and  should  have  been  given.  Of 
course,  the  trouble  with  the  Instruction  giv- 
en was  that  the  Jury  were  told  that  If  they 
believed  that  a  witness  had  sworn  falsely  to 
any  material  matter  of  fact  they  were  at 
liberty  to  disregard  the  entire  testimony  of 
the  witness,  except  so  far  as  corroborated, 
without  reference  to  whether  or  not  the  false 
swearing  was  intentional  or  corrupt  GSott- 
Ileb  V.  Hartman,  3  Colo.  53;  Last  Chance 
M.  &  M.  Co.  V.  Ames,  23  Colo.  167,  172,  47 
Pac.  382;  Ward  v.  Ward,  25  Colo.  83,  39,  62 
Paa  1105. 

The  court  did  not  refuse  to  give  the  in- 
struction as  requested  by  the  defendant  but 
oh  the  contrary,  evidently  intended  to  make 
it  a  part  of  the  general  instruction  touching 
the  credibility  of  witnesses.  There  is  no 
reason  to  suppose  that  he  deliberately  mis- 
led the  Jury,  In  the  face  of  numerous  deci- 
sions of  the  Supreme  Court  announcing  the 
correct  rule,  or*  that  be  would  have  declined 
to  insert  the  omitted  word  "willfully"  in 
the  last  sentence  of  the  instruction  given.  If 
his  attention  had  been  called  to  the  omission. 
In  the  circumstances  presented,  we  think 
that  it  was  the  duty  of  the  defendant  to 
specially  direct  the  attention  of  the  court  to 
the  error  In  the  form  of  the  instruction  giv- 
en, and,  as  It  does  not  appear  that  that  was 
done,  the  appellant  Is  not  In  a  position  to 
Insist  upon  Its  exception  based  on  the  failure 
to  give  its  requested  Instruction,  In  the  lan- 
guage of  the  request  This  conclusion  la  the 
more  satisfactory,  because  there  is  little 
reason  to  suppose  that  the  defendant  was 
prejudiced  by  the  failure  to  give  the  instruc- 
tion requested,  in  addition  to  instruction  11; 
no  available  exception  having  been  taken  to 
the  latter. 

There  are  no  other  matters  urged  by  coun- 
sel for  the  reversal  of  the  Judgment,  and  it 
Is  afllrmed. 

Afiirmed. 


OS  Colo.  App.  38S) 
EMPIRE  RANCH  &  CATTLE  CO,  t. 
nOVTELL. 

(Court  of  Appeals  of  Colorado.    June  10,  1912.) 

1.  EJjECTMENT  (S  24*)— Title  of  Defkwdaht— 
Limitations— Payment  of  Taxes. 

A  payment  of  taxes  by  defendant  in  eject- 
ment made  after  the  filing  of  the  complaint  is 
not  available  as  a  defense,  and  he  cannot  in- 
voke the  seven-year  statute  of  limitations. 

[Ed.  Note. — For  other  cases,  see   Ejectment, 
Cent.  Dig.  IS  94-98;    Dec.  Dig.  |  24.*] 
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2.  Ejkctuert  (I  12*)— Title  of  DKnBNDANT. 
Where  the  title  of  defendant  tinder  a  tax 
deed  is  paramount,  it  cannot  be  disturbed  or 
injured  hj  a  trustee's  deed  under  which  plain- 
tiff in  ejectment  claims. 

(Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  %\  47-55;   Dec,  Dig.  i  12.»] 

8,  Ejectment  (|  12*)— Title  of  Defendant. 
Where  in  ejectment  defendant's  claim  of 
title  under  a  tax  deed  is  bad,  he  is  not  con- 
cerned with  defects,  if  any,  in  a  trustee's  deed 
under  which  plaintiff  claims,  or  antecedent  in- 
struments and  proceedings  on  which  it  is  based. 
lEA.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  H  47-55;   Dec  Dig.  %  12.*] 

4.   MOBTOAOES    (§   374*)— FORECLOSUBE— Tbubt 

Deeds— REciTALa — Evidence. 

The  recitals  in  a  trustee's  deed  on  fore- 
rlosure  of  a  trust  deed  are  prima  facie  evidence 
of  the  facts  therein  stated,  though  the  trust 
deed  does  not  in  terms  so  provide. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {$  111&-1128;   Dec.  Dig.  f  374.*] 

6.  Ejectment  (j  95*)— Titlb  or  Plaintiff— 

Tbust  Deed. 

The  recitals  in  a  trustee's  deed  on  fore- 
closure under  which  plaintiff  in  ejectment 
claims  are  prima  facie  evidence  of  the  facts 
therein  stated,  and,  in  the  absence  of  any- 
thing to  contradict  or  impeach  the  recitals, 
plaintiff  makes  sufficient  proof  of  title  to  put 
defendant  on  his  proof. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  |§  280-295;    Dec.  Dig.  |  95.*] 

6.  Process   (|  96*)— Substituted  SERvicas— 
Affidavit. 

A  decree  quieting  title  based  on  substitut- 
ed service  in  which  the  affidavit  for  publica- 
tion fails  to  state  the  post  office  address  of 
defendant,  or  that  the  same  is  unknown  to 
affiant,  is  void  because  of  the  defect  in  the 
affidaWt. 

[Ed.  Note. — For  other  cases,  see  Process, 
Cent.  Dig.  {{  108-120;    Dec.  Dig.  i  96.*] 

7.  Taxation  ({  781*)— Tax  Deeds— Invalid- 
ity. 

A  tax  deed  which  recites  that  the  treasur- 
er on  October  Slst  exposed  to  public  sale 
parcels  described,  and  that  he  offered  and  re- 
offered  for  sale  from  day  to  day  until  October 
Slst,  and  that  he  bid  off  the  parcel  at  such 
sale,  is  void  on  its  face  becanse  showing  a 
sale  to  the  county  on  the  first  day  of  sale. 

[Bid.  Note. — For  other  cases,  see  Taxation. 
Cent  Dig.  {|  1509-1513;    Dec.   Dig.  i  761.*] 

Appeal  from  District  Court,  Wasbington 
Connty;   H.  P.  Burke,  Judge. 

Action  by  Lardner  Howell  against  the  Em- 
pire Ranch  &  Cattle  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

R.  H.  Gilmore,  of  Denver,  for  appellant 
John  F.  Mail,  of  Denver,  for  appellee. 

PER  CURIAM.  [1]  1.  Appellee,  as  plain- 
tiff below,  brought  his  action  In  ejectment 
The  answer  was  a  general  denial.  Six 
months  thereafter  the  defendant  company 
filed  what  is  denominated  a  supplemental 
answer,  wherein  It  sets  up  as  a  defense  the 
payment  of  the  taxes  on  the  land  in  ques- 
tion for  the  year  1907,  and  on  this  new  fact 
thus  pleaded  defendant  attempts  to  Invoke 
the  seven-year  statute  of  limitations.  The 
payment  of  the  taxes  pleaded  In  the  supple- 


mental answer  having  been  made  after  plain- 
tiff filed  hia  complaint  cannot  avaH  the  de- 
fendant as  a  defense,  and  we  need  not  An- 
ther consider  any  contention  baaed  on  the 
statute  of  limitations. 

[2-1]  2.  On  the  trial,  plaintiff,  to  support 
his  claim  of  title,  introduced  a  patent  from 
the  government,  a-  trust  deed  from  the  pat- 
entee, and  a  trustee's  deed  running  to  him- 
self and  based  upon  a  foreclosure  of  the 
aforesaid  trust  deed.  The  trustee's  deed 
contained  the  usual  recitations  authorizing 
the  trustee,  who  was  a  substituted  trustee, 
to  act  Defendant  strongly  objects  to  the 
trustee's  deed.  Insisting  that  the  recitations 
therein  are  not  binding  on  it,  since  It,  the 
defendant,  claims  paramount  title  by  virtue 
of  a  tax  or  treasurer's  deed.  If  the  title  of 
defendant  be  paramount,  then  It  cannot  be 
disturbed  or  injured  by  the  introduction  of 
the  trustee's  deed ;  at  most,  its  introduction 
would  be  immaterial.  If  the  defendant's 
claim  of  title  is  bad,  then  It  is  not  concern- 
ed with  the  defects.  If  any,  In  the  trustee's 
deed,  or  the  antecedent  Instruments  and  pro- 
ceedings upon  which  it  is  based.  Foster  v. 
Clark,  121  Pae.  180.  Moreover,  It  has  been 
expressly  ruled  in  this  state  that  the  recita- 
tions of  a  trustee's  deed  are  prima  facie  evi- 
dence of  the  facts  therein  stated,  even  where 
the  deed  of  trust  does  not  in  terms  so  pro- 
vide. Carlco  V.  Kling,  11  Colo.  App.  350,  63 
Pac.  390,  and  cases  there  cited.  No  evidence 
having  been  offered  by  the  defendant  tending 
In  any  wise  to  contradict  or  impeach  the 
recitals  in  the  trustee's  deed  offered  by  plain- 
tiff, we  must  hold  that  he  made  sufficient 
proof  of  his  title  to  put  the  defendant  on  his 
proof. 

[6]  3.  The  defendant  based  Its  title  on  two 
tax  deeds  and  a  decree  of  the  county  court 
purporting  to  quiet  title  to  the  land  in  ques- 
tion in  defendant  The  decree  of  the  county 
court  pleaded  was  based  on  substituted  serv- 
ice in  which  the  affidavit  for  publication  fail- 
ed to  state  the  post  office  address  of  the  de- 
fendant, or  that  same  was  unknown  to  the 
affiant.  Under  the  rule  announced  in  Em- 
pire R.  &  O.  Co.  v.  Coldren  (Sup.)  117  Pac. 
1005,  which  rule  has  been  later  affirmed  by 
the  Supreme  Court,  the  decree  of  the  county 
court  pleaded  by  the  defendant  was,  because 
of  the  defect  in  the  affidavit  of  publication, 
void  and  properly  excluded  by  the  trial 
court.  There  are  other  fatal  defects  per- 
taining to  the  decree  of  the  county  court' 
which  we  need  not  consider. 

[7]  4.  The  first  tax  deed  offered  by  the 
defendant  was  offered  merely  as  color  of 
title.  Therefore  we  need  not  further  con- 
sider it  Indeed,  it  does  not  appear  in  the 
bin  of  exceptions,  except  by  the  merest  ref- 
erence. The  second  tax  deed  offered  by  de- 
fendant In  support  of  its  title  is  clearly  void 
on  its  face  for  several  reasons,  but  one  of 
which  we  shall  consider.    According  to  the 
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recitals  In  said  deed,  the  land  therein  de- 
scribed and  involved  in  this  case  was  sold  to 
the  county  on  the  first  day  It  was  offered  for 
sale.  The  recitals  supporting  this  statement 
are  (omitting  unnecessary  phrases)  as  fol- 
lows: "Whereas  the  treasurer  of  said  county 
did  on  the  31st  day  of  October,  1896,  •  •  » 
severally  expose  to  public  sale  •  •  •  the 
several  parcels  of  real  property  above  de- 
scribed; »  *  •  and  whereas,  thereupon 
the  said  treasurer  *  •  *  did  offer  and 
reoffer  for  sale  from  day  to  day  until  the 
31st  day  of  October,  *  •  »  said  treasur- 
er did  bid  it  off  at  such  sale,"  etc.  It  Is 
true  the  phrase  "from  day  to  day"  would  In- 
dicate that  the  land  wts  offered  for  sale  on 
different  days,  were  It  not  for  the  fact  that 
It  appears  clearly  from  the  language  preced- 
ing this  phrase  that  October  31st  (which  It 
is  recited  was  the  last  day  of  the  tax  sale) 
was  the  first  day  that  the  land  In  question 
was  reached  and  offered  in  the  tax  sale  pro- 
ceedings. The  numerous  opinions  involving 
tax  titles,  and  questions  pertaining  thereto, 
that  have  been  recently  rendered  by  the  Su- 
preme Court,  and  by  this  court,  make  it  un- 
necessary to  pass  upon  all  the  questions  that 
are  presented  by  the  record  In  this  case. 

The  judgment  of  the  trial  court  Is  correct, 
and  should  be  affirmed. 

Affirmed. 

(22  Colo.  App.  476) 

ANIMAS  CONSOIi.  DITCH  CO.  t.  SMALL- 
WOOD   et  al. 
(Court  of  Appeals  of  Colorado.    July  8,  1912.) 

1.  CoNTBACTs   (I  147*)— CONSTBUCTION— In- 
tent    OF     PabTIES  —  CONSTBDCTTON     AS     A 

Whole. 

The  intention  of  the  parties  to  a  contract 
should  govern,  and  the  contract  should  be 
construed  as  a  whole  in  the  light  of  Icnown 
physical  facts  concerning  the  matters  affect- 
ed by  the  agreement. 

[EM.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  730,  743;    Dec.  Dig.  {  147.*] 

2.  Waters  and  Wateb  Coubbes   (S  254*) — 
Evidence  to  Aid  Constbuction— Pkesump- 

TIONS. 

A  party  in  the  business  of  supplying  wa- 
ter for  irrigation,  in  making  a  contract  to  fur- 
nish water,  must  be  presumed  to  have  known 
at  the  time  the  physical  facts  affecting  the 
agreement  and  to  have  contracted  accordingly. 
[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  311;  Dec.  Dig.  $ 
254.*] 

3.  CO.NTRACTS     (8     170*)  —  CONSTRtrCTION     OF 

Parties. 

The  practical  interpretation  of  a  contract 
given  to  it  by  the  parties  while  engaged  in 
performance  and  before  any  controversy  is 
the  best  indication  of  its  true  intent. 

[Ed.  Note. — For  other  oases,  see  Contracts, 
Cent.  Dig.  §  753;    Dec.  Dig.  §  170.»] 

4.  Contracts  (J  147*)— Construction  — Ob- 
ject OF  Parties. 

In  the  construction  of  a  contract,  the  ob- 
ject of  the  parties  at  the  time  of  making  it 
should  be  considered. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  S§  730,  743;    Dec.  Dig.  i  147.*] 


5.  Waters  and  Water  Courseb  (S  254*)— 
ibrioahon— aoreement  to  fubnish  wa- 
TER. 

An  irrigation  company,  on  acquiring  a 
right  of  way  over  plaintiffs  land,  entered  into 
a  written  contract  by  which  it  agreed  to  furr 
nish  him  four  cubic  feet  of  water  per  second, 
to  be  delivered  from  boxes  to  be  constructed 
and  maintained  by  the  company  at  places  upon 
its  land  designated  by  plaintiff  not  exceeding 
eleven  in  number,  "provided  the  total  capacity 
of  all  of  said  boxes  shall  not  exceed  four  cubic 
feet  of  water  per  second,"  and  that  the  gran- 
tor should  have  the  right  at  all  times  to  open 
and  close  the  boxes  as  he  wished.  Held,  in  an 
action  for  an  injunction  and  for  damages,  that 
plaintiff,  in  order  to  secure  the  delivery  of 
the  agreed  amount  of  water,  was  not  required 
to  use  all  the  boxes  at  the  same  time,  running 
at  their  full  capacity  to  supply  the  total 
amount,  but  was  entitled  to  use  such  of  the 
boxes  as  he  might  wish,  the  total  capacity  of 
which  should  not  exceed  four  cubic  feet  of 
water  per  second. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  311;  Dec.  Dig.  } 
254.*] 

Appeal  from  District  Court,  La  Plata  Coun- 
ty;  Charles  A.  PUte,  Judge. 

Action  by  Oscar  L.  Smallwood  and  anoth- 
er against  the  Animas  Consolidated  Ditch 
Company.  Judgment  for  plaintiffs,  and  de- 
fenc^nt  appeals.     Modified  and  affirmed. 

Rltter  &  Buchanan,  of  Durango,  for  appel- 
lant O.  S.  Galbreath,  of  Durango,  for  ap- 
pellees. 

SCOTT,  P.  J.  The  complaint  of  the  plain- 
tiffs In  this  case,  filed  In  the  district  court  of 
La  Plata  county  on  the  6th  day  of  January, 
1908,  alleged  in  substance  that  their  grantor, 
William  Embllng,  was  on  the  12th  day  of 
March,  1900,  and  prior  thereto,  the  owner 
In  fee  of  a  tract  of  land  situated  In  section 
36,  township  37  N.,  range  9  W.,  together  with 
a  water  right  of  four  cubic  feet  of  water 
belonging  thereto,  and  a  ditch  and  right  of 
way  for  said  ditch  to  convey  said  water  from 
the  Animas  river,  from  which  said  water  was 
taken,  to  and  on  the  said  lands  for  irriga- 
tion and  domestic  purposes;  that  the  defend- 
ant, the  Animas  Consolidated  Ditch  Comin- 
ny,  at  that  time,  desiring  to  construct  its 
ditch  across  said  lands,  and  for  the  purpose 
of  securing  right  of  way  for  their  ditch  over 
the  lands  of  Embllng,  entered  into  a  written 
contract  with  him  for  such  purposa  In  this 
contract  It  was  agreed  that  Embllng  should 
make,  execute,  and  deliver  to  the  defendant 
a  quitclaim  deed  to  the  right  of  way  for 
defendant's  ditch  along  the  line  of  Embllng's 
ditch  then  existing,  and  12%  feet  on  each 
side  of  the  center  thereof.  It  was  further 
agreed  that  the  defendant  company  should 
construct  and  enlarge  the  said  ditch,  and 
maintain  and  operate  the  same  and  keep 
It  In  repair  at  Its  own  expense.  In  such  man- 
ner that,  at  all  times  during  the  Irrigation 
season,  at  least  four  cubic  feet  of  water  will 
run  through  the  same  upon  the  lands  of 
Embllng.    That  part  of  the  agreement  in  dls- 
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pnte  In  this  case  is  as  follows:  "And  tbe 
party  of  tbe  second  part  agrees  that  It  will 
during  all  such  time  dellTer  to  tbe  party  of 
tbe  first  part,  upon  the  land  above  described, 
fonr  cubic  feet  of  water  per  second  of  time, 
which  said  water  shall  be  delivered  at  such 
places  upon  said  land  as  tbe  party  of  tbe  first 
part  shall  designate  in  writing  before  the 
completion  of  said  ditch,  not  exceeding  elev- 
en places,  said  delivery  to  be  made  from  box- 
es to  be  constructed,  operated  and  maintain- 
ed by  the  party  of  tbe  second  part,  of  sacb 
capacity  as  tbe  party  of  the  first  part  may- 
designate,  provided  tbe  total  capacity  of  all 
said  boxes  shall  not  exceed  four  cubic  feet 
of  water  per  second  of  time,  provided  fur- 
ther, that  said  party  of  the  first  part  shall 
have  the  right  at  all  times  to  open  and  close 
the  said  boxes  as  he  may  desire." 

The  complaint  further  alleged  that  It  was 
the  Intention  at  tbe  time  to  secure  to  the 
said  Embling  the  convenient  and  efficient  use 
of  fonr  cubic  feet  of  water  for  Irrigation  pur- 
poses; and  that  the  lands  are  so  situated 
that  It  Is  Impossible  to  successfully  or  con- 
veniently Irrigate  the  lands  of  the  plaintUf 
except  by  tbe  use  of  the  number  of  boxes 
named  in  the  agreement;  and  that  the  use 
of  the  proviso  therein  contained,  that  "the 
total  capacity  of  all  of  said  boxes  shall  not 
exceed  four  cubic  feet  of  watfer  per  second 
of  time,"  If  construed  as  defendant  contends, 
was  a  mistake  and  was  Intended  to  mean 
that  no  more  than  four  cubic  feet  of  water 
should  be  used  at  any  one  time.  The  com- 
plaint further  alleged  that  the  company  en- 
larged said  ditch  as  agreed,  and  upon  its  own 
Initiative  placed  ten  boxes  on  the  lands  of 
tbe  plaintiffs,  and  at  the  points  suggested 
by  tbe  said  Embling,  and  that  the  same  have 
been  operated  since  1902  and  for  six  consecu- 
tive irrigation  seasons;  that  the  defendant 
company  on  or  about  the  1st  day  of  June, 
1907,  forcibly  caused  eight  of  the  said  boxes 
to  be  dosed  down  so  that  plaintiffs  were  un- 
able to  use  the  same,  and  by  reason  of  which 
action  their  crops  were  destroyed  In  the 
year  1907,  to  their  damage  In  tbe  sum  of 
$500.  It  was  further  alleged  that,  If  de- 
fendant continues  to  keep  the  boxes  so  closed, 
plaintiffs  will  suffer  Irreparable  damage.  The 
prayer  of  the  complaint  was  for  actual  dam- 
age and  for  injunctive  relief. 

The  answer  of  the  defendant  is  an  admis- 
sion of  the  allegations  as  to  the  contract 
and  as  to  the  action  of  the  defendant  In  clos- 
ing down  the  eight  boxes  referred  to.  The 
answer  further  alleged  the  right  to  do  this 
under  the  terms  of  the  agreement,  and  de- 
nied damage. 

Tbe  findings  of  the  court  appear  to  be  ful- 
ly justified  by  the  evidence.  These  findings 
were  In  substance  as  follows:  That  the  plain- 
tiffs are  the  owners  and  occupants  of  tbe 
land  in  question.  That  Irrigation  Is  essen- 
tial to  cultivation  and  successful  raising  of 
crops  en  the  land.    That  the  plaintiffs  are 


the  owners  of  four  cubic  feet  of  water  per 
second  of  time,  which  has  been  applied  to 
domestic  and  Irrigation  purposes  on  said 
lands  for  many  "years  past.  That  plaintWf 
planted  said  lands  to  crops  for  the  year 
1906,  as  well  as  for  many  years  last  past 
That  defendant  Is  a  corporation  and  owner 
of  tbe  ditch  known  as  the  Animas  Consoll 
dated  Ditch,  which  takes  Its  waters  from 
tbe  Animas  river  from  a  point  on  said  river 
above  the  lands  of  the  plaintiffs.  The  court 
further  found  as  a  matter  of  law:  That  by 
virtue  of  a  contract  made  and  entered  into 
by  and  between  the  defendant  and  one  Wil- 
liam Embllng,  from  whom  plaintiffs  derived 
their  title  and  rights  to  said  lands  and  wa- 
ters for  irrigation  and  domestic  purpose, 
the  defendant  is  bound  to  carry  for  plain- 
tiffs four  cubic  feet  of  water  per  second  of 
time  through  its  said  ditch  from  the  said 
Animas  river  to  and  upon  the  lands  of  tbe 
plaintiffs;  the  same  to  be  delivered  upon 
said  lands  at  such  places  upon  the  same  as 
the  said  William  Bumbling  should  designate 
not  exceeding  eleven  places.  That  said  wa- 
ter shall  be  delivered  as  aforesaid  from  box- 
es as  constructed,  operated,  and  maintained 
by  the  defendant,  of  such  capacity  as  should 
be  designated  by  the  said  Embllng,  and  that 
the  said  Embllng  shall  have  the  right  to 
continue  to  open  and  close  said  boxes  as  he 
may  desire.  Tbe  court  further  found:  That 
at  or  about  tbe  time  of  the  completion  of 
the  defendant's  ditch,  and  at  the  request  of 
the  said  Embllng,  defendant  placed  ten  box- 
es in  Its  said  ditch  through  which  the  said 
Embllng  and  his  successors  In  right  have 
from  year  to  year  received  and  applied  said 
four  cubic  feet  of  water  per  second  of  time 
to  domestic  and  Irrigation  purposes  on  said 
lands.  That  the  plaintiffs  have  a  right  to 
the  use  of  any  amount  of  water  not  exceed- 
ing four  cubic  feet  per  second  of  time  at  any 
and  all  times  during  the  Irrigation  season, 
through  any  one  or  more  of  said  boxes  as  he 
may  desire,  provided  that  the  total  amount 
80  used  by  him  through  any  one  or  more  or 
all  of  said  ten  boxes  at  any  time  shall  not 
exceed  the  total  amount  of  fonr  cubic  feet 
per  second  of  time. 

It  was  further  found  by  the  court  th?it  it 
Is  the  duty  of  this  defendant  to  keep' and 
maintain  the  said  ten  boxes  as  at  present 
located  along  tbe  line  of  said  ditch,  and  to 
deliver  on  the  lands  of  said  plaintiffs  through 
the  said  boxes  the  said  four  cubic  feet  of 
water,  or  anyt>art  thereof  as  plaintiffs  may 
desire  at  any  or  all  times,  without  let  or 
hindrance,  and  for  that  purpose  to  allow 
the  plaintiffs  to  open  and  close  tbe  boxes, 
or  either  of  them,  as  they  may  choose.  It 
was  further  found  that  heretofore  and  dur- 
ing tbe  irrigation  season  of  1906  (and  this 
seems  to  be  a  clerical  error  because  the  com- 
plaint and  the  testimony  shows  this  to  have 
occurred  in  1907)  tbe  defendant  wrongfully 
closed,  or  caused  to  be  closed,  a  number  of 
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boxes  and  refused  to  allow  the  plaintiffs  to 
open  them  or  to  use  water  through  them, 
to  plaintiffs'  great  and  irreparable  damage 
and  Injury.  The  court  further  found  that 
by  reason  of  this  act  plaintiffs  suffered  dam- 
age to  their  crops  in  the  sum  of  $100.  The 
defendant  was  forever  enjoined  from  inter- 
fering with  or  prerenting  plaintiffs  from 
opening  or  closing  the  ten  boxes  heretofore 
used  by  them  for  receirln£  and  applying 
four  feet  of  water  per  second  of  time  to 
domestic  and  irrigation  purposes  on  their 
lands  as  they  may  choose,  whether  they 
open  or  close  one  or  more  or  all  of  said  box- 
es at  the  same'  time.  The  defendant  was 
further  enjoined  from  nailing  up  said  boxes 
or  in  any  manner  interfering  with  their  use 
by  the  plaintiffs.  The  court  also  enjoined 
the  plaintiffs  from  using  more  than  four 
cubic  feet  of  water  at  any  one  time.  It  Is 
from  this  judgment  and  order  that  the  de- 
fendant appeals. 

Substantially  all  of  the  contention  of  the 
appellant  is  based  on  the  proviso  In  the 
agreem^t,  "provided  the  total  capacity  of 
all  of  said  boxes  shall  not  exceed  four  cubic 
feet  of  water  per  second  of  time,"  and  it  is 
argued  that,  while  the  plaintiffs  may  under 
the  agreement  have  ten  boxes,  yet  the  total 
measuring  capacity  of  all  these  shall  not 
exceed  four  cubic  feet,  as  water  is>measured, 
and  that  therefore  the  court  by  Its  judgment 
has  made  a  new  contract  for  the  parties. 

[1]  The  contract  should  be  construed  as  a 
whole  and  in  the  light  of  well-known  physi- 
cal facts  concerning  the  matters  affected  by 
the  agreement  The  intention  of  the  parties 
should  govern.  Fearnley  v.  Fearnley,  44  Colo. 
422,  98  Pac.  819;  C,  B.  &  Q.  Ry.  Co.  v. 
Provolt,  42  Colo.  103,  93  Pac.  1126,  16  I*  R. 
A.  (N.  S.)  687;  Tlllitt  v.  Mann,  104  Fed. 
421,  43  C.  O.  A.  617;  San  Miguel  G.  M.  Co. 
v.  Stnbbs  et  al.,  39  Colo.  365,  00  Pac.  842; 
True  V.  Rocky  Ford  Canal  &  Land  Co.,  36 
Colo.  43,  85  Pac.  842. 

Embllng,  at  the  time  of  the  agreement, 
owned  a  ditch  and  the  right  to  the  use  of 
four  cubic  feet  of  water  per  second  of  time 
and  was  in  the  actual  use  of  this  water  for 
the  purpose  of  irrigation  through  his  own 
ditch,  on  the  very  lands  now  owned  and  Ir- 
rigated through  the  ditch  of  defendant.  It 
is  clear  from  the  whole  agreement  that  Em- 
bling  did  not  Intend  to  release  or  relinquish 
to  the  defendant  any  right  or  privilege  he 
then  enjoyed.  These  were  to  be  preserved 
to  him  by  the  defendant,  wlu>  in  considera- 
tion was  to  secure  the  right  of  way  alone, 
to  carry  its  waters  through  an  enlarged  ditch 
over  Embling's  lands. 

The  testimony  shows  that,  by  rea-son  of 
the  unevenness  of  the  land,  it  is  necessary 
to  have  the  number  of  boxes  which  had  been 
used  for  years,  under  the  agreement,  in  or- 
der to  properly  and  efficiently  Irrigate  his 
lands.  It  is  true  that  defendant's  engineer 
testifies  that  this  water  cotild  otherwise  be 
used  by   constructing  another  ditch  below 


and  paralld  with  defendant's  ditch.  Involv- 
ing the  use  of  flumes  over  the  uneven  land; 
but  the  plaintiffs  were  under  no  obligation 
to  do  this.  The  evident  purpose  and  decla- 
ration of  the  agreement  was  that  the  water 
was  to  be  used  directly  from  defendant's 
ditch,  and  to  accomplish  this  the  large  num- 
ber of  boxes  to  be  used  was  agreed  on.  It 
is  further  made  clear  by  the  evidence  that 
the  boxes  must  be  of  sufflci^it  size  to  give 
head  so  as  to  permit  the  water  to  pass 
through  In  order  to  perform  the  service  in- 
tended; and,  also,  that  to  use  toi  boxes  so 
small  that  the  total  carrying  capacity  would 
be  four  cubic  feet  per  second  of  time  was 
not,  and  could  not  be,  sufficient  to  make 
proper  use  of  the  water  In  the  irrigation  of 
plaintiffs'  lands. 

It  Is  common  knowledge  that  force  and 
volume  are  essential  for  the  purpose  of  prop- 
er delivery  of  water  in  such  case.  It  was 
clearly  not  contemplated,  and  is  not  In  evi- 
dence, that  plaintiffs  used  all  of  these  boxes 
at  any  one  time.  It  Is  not  reasonable  to  be- 
lieve that  either  party  to  the  agreement  In- 
tended that.  In  order  to  secure  the  delivery 
of  the  four  feet  of  water,  Embllng  should 
use  ten  boxes  at  the  same  time,  and  that 
these  should  be  all  running  at  the  limit  of 
capacity.  That  the  right  to  use  such  of  the 
boxes  and  at  such  times  as  the  plaintiffs 
may  require  for  the  sufficient  Irrigation  of 
their  lands,. limited  to  the  four  cubic  feet, 
seems  beyond  question,  for  It  Is  so  expressed 
in  the  contract,  wherein  it  Is  said:  "Provid- 
ed further  that  said  party  of  the  first  part 
shall  have  the  right  at  all  times  to  open  and 
close  the  said  boxes  as  he  may  desire." 

It  is  apparent  from  the  testimony  that 
for  the  court  to  construe  the  contract  as  con- 
tended by  appellant  would  be  to  deny  the 
plaintiffs  the  very  rights  possessed  before 
the  contract  and  guaranteed  under  it;  that 
is  to  say,  the  proper  and  efficient  use  of 
four  cubic  feet  of  water  for  the  irrigation  of 
his  lands. 

[2J  The  defendant  was  and  is  In  the  busi- 
ness of  supplying  water  for  Irrigation.  It 
must  be  presumed  to  have  known  all  these 
pliysical  facts  at  the  time,  and  contracted 
accordingly.  But  it  is  apparent  that  the  de- 
fendant did  not  at  the  time  construe  the 
contract  as  it  now  contends,  for  it  construct- 
ed the  ten  boxes  that  were  afterward  and 
now  used  by  plaintiffs,  and  placed  them  un- 
der Its  own  construction  of  the  agreement, 
and  at  the  places  indicated  by  plalntifTs' 
grantor,  and  continued  to  so  maintain  them 
for  six  consecutive  years  thereafter. 

[3,'  4]  The  best  indication  of  the  true  In- 
tent of  the  parties  to  a  contract  is  the  prac- 
tical interpretation  given  by  the  parties 
while  engaged  in  their  performance  of  it 
and  before  any  controversy  had  arisen,  and 
the  object  of  the,  parties  at  the  tl;ne  should 
be  taken  Into  consideration.  Manhattan  L. 
Ins.  Co.  V.  Wright,  126  Fed.  82,  61  C.  C.  A. 
138;   Orman  v.  Potter,  46  Colo.  57,  102  Pa& 
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893;    Jennings  r.  Brotherbood,  44  Colo.  77, 

00  Pnc.  982,  130  Am.  St.  Rep.  109,  18  U  R. 
A.  (N.  S.)  100,  16  Ann.  Cas.  787. 

(8]  But  the  Judgment  of  the  conrt  in  so 
far  as  It  limits  the  plaintiffs  to  the  nse  of 
four  cubic  feet  of  water  at  any  one  time, 
was  not  sufficiently  specific  as  to  meet  a 
fair  construction  of  the  agreement,  which 
under  all  the  drcnmstttnces  may  reasonably 

1  e  said  to  bare  intended  that  the  total  ca- 
liftcity  of  the  boxes  used  at  any  one  time 
shall  not  exceed  four  cubic  feet  of  water 
per  second  of  time.  It  would  not  seem  to 
l>e  a  fair  Interpretation  of  the  agreement  up- 
on its  face,  nor  under  the  action  of  the  de- 
fendant, to  say  that  plaintiffs  were  to  be 
permitted  to  use  all  of  the  ten  boxes  so  plac- 
ed and  haTtng  a  total  capacity  of  much  more 
than  four  cubic  feet  of  water  at  any  one 
time.  Neither  can  it  be  fairly  said  that  it 
was  Intended  to  limit  the  plaintiffs  to  a 
fewer  number  of  boxes  than  stipulated  in 
the  agreement,  and  afterwards  placed  by 
the  defendant,  for  the  couTenlent  and  effi- 
cient use  of  the  water  to  which  plaintiffs 
were  entitled  for  the  irrigation  of  their 
lands. 

The  order  of  the  court  should  have  con- 
fined the  plaintiffs  to  the  use  of  four  cubic 
feet  of  water,  the  amount  originally  owned 
by  their  grantor  and  reserved  in  the  agree- 
ment, and  should  have  also  restricted  plain- 
tiffs to  the  use  of  this  water  in  such  manner 
that  they  will  not  be  permitted  to  use  a 
greater  number  of  boxes,  of  whatever  capaci- 
ty at  any  one  time,  the  total  capacity  of 
which  boxes  so  in  use  shall  not  exceed  four 
cubic  feet  of  water  per  second  of  time. 

With  such  modification  of  the  order  of  the 
court,  the  Judgment  is  affirmed.  All  the 
Judges  concurring. 


(22  Colo.  App.  489) 

INTERNATIONAL  IMPROVEMENT  CO.  t. 
WAGNER. 

(Conrt  of  Appeals  of  Colorado.    July  8,  1912.) 

1.  BtrrtDiNo  AND  Loan  Associations  (J  1*) 
—What   Constitutis  —  SrAruTOBY   Pbovi- 

SIO»»— CONTBACTS. 

Under  Mills'  Ann.  St.  {  279,  and  Mills' 
Ano.^  St.  Rev.  Sapp.  {  280,  providing  that 
building  and  loan  asBociations  shall  conduct 
their  business  with  their  members  exclusively, 
and  that  the  words  "Loan  and  Building  Associa- 
tion," "Building  Association,"  or  "Building  and 
Loan  Association,"  shall  form  part  of  the  cor- 
porate name  of  every  such  corporation,  where 
a  contract  provided  for  the  making  of  pay- 
ments to  a  corporation,  whose  name  did  not 
contain  the  words  in  question,  and  for  the 
lending  of  money  thereafter  by  the  corpora- 
tion, or  the  application  of  the  money  paid  to 
the  purchase  of  real  estate  from  the  company 
at  any  time,  and  also  provided  that  the  owner 
of  the  contract  should  not  be  liable  for  any 
obligations  of  the  company,  it  is  not  a  con- 
trnct  between  a  building  and  loan  association 
and  one  of  its  members,  such  as  would  bind 
the  holder  to  abide  by  the  by-laws  of  the  com- 


pany In  the  matter  of  the  rescission  of  the 
contract  and  his  withdrawal  therefrom. 

[Ed.  Note.— For  other  cases,  see  Building 
and  Loan  Associations,  Cent,  Dig.  f  1;  Dec. 
Dig.  i  1.*] 

2.  Contbacts      (I      194*)  —  Constbuctiok— 

Gbantino  of  Option. 

A  contract  with  a  corporation,  providini 
that,  in  consideration  of  the  payment  of  cer- 
tain monthly  sums,  the  holder  "may  borrow,' 
at  any  time  after  two  years,  75  per  cent,  of 
the  amount  paid  in,  gave  the  company  no  op- 
tion as  to  whether  it  would  make  the  loan,  but 
gave  a  clear  right  to  its  bolder  to  borrow  th« 
money  without  condition. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  if  828,  903;   Dec  Dig.  {  194.*] 

Appeal  from  District  Court,  Denver  Coun- 
ty;  Carlton  M.  Bliss,  Judge. 

Action  by  John  M.  Wagner  against  the 
International  Improvement  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

'Tolles  &  Cobbey,  of  Denver,  for  appellant 
Bartels,  Blood  &  Bancroft,  of  Denver,  for 
appellee. 

SCOTT,  P.  J.  This  Is  an  action  by  the 
appellee  for  breach  of  contract  upon  what 
purports  to  be  a  bond  of  appellant,  the  sub- 
stantial par.t  of  which  is  as  follows:  "This 
is  to  certify  that,  in  consideration  of  the 
payment  of  five  hundred  and  eighty  (580)  dol- 
lars to  be  paid  upon  delivery  of  this  bond, 
and  of  the  payment  of  twenty  (20)  dollars 
to  be  paid  on  the  first  day  of  every  succes- 
sive month  for  a  period  of  115  months  from 
the  date  hereof,  the  International  Improve- 
ment Company  promises  and  agrees  to  pay 
to  John  M.  Wagner,  of  Ogden,  state  of  Utah, 
the  sum  of  four  thousand  ($4,000)  dollars,  at 
its  office  at  Denver,  Colorado  9''/ii  years 
from  the  date  hereof.  This  bond  Is  subject 
to  the  provisions  hereon  indorsed,  which  are 
hereby  referred  to  and  made  a  part  of  the 
same.  This  bond  may  be  applied  to  the  pur- 
chase of  real  estate  for  sale  by  the  company, 
subject  to  its  regular  selling  conditions.  It 
may  be  transferred  by  Indorsement  and  rec- 
ord thereof  on  the  books  of  the  company  ac- 
knowledged hereon.  In  witness  whereof,  the 
International  Improvement  Company  has 
caused  this  bond  to  be  signed  by  its  president 
and  attested  by  its  secretary  at  its  office  at 
Denver,  Colorado,  this  first  day  of  January, 
A.  D,  1906." 

The  bond  contained  12  subject  proylsions 
or  indorsements,  entitled  "Privileges  and  Con- 
ditions." Of  these,  it  Is  necessary  to  notice 
two  only: 

"First.  At  any  time  with  interest  and  prof- 
Its  added;  to  apply  in  the  purchase  of  real 
estate  for  sale  by  the  company,  subject  to  its 
regular  selling  conditions." 

"Fourth.  At  any  time  after  two  years 
the  legal  holder  of  this  bond  may  borrow  75 
per  cent  of  the  amount  paid  in,  with  bond 
to  maturity  by  complying  with  its  condi- 
tions." 


Tor  gtlMT  cas««  B<e  game  topic  and  section  NUMBER  In  Dec  Iilg.  A  Am.  Dig.  Key  No.  SerlM  A  Rep'r  Iodez«# 


Digitized  by 


Google 


598 


126  PACIFIC  REPORTEE 


(Colo. 


The  complaint  set  up  two  causes  of  action; 
but  a  demurrer  was  sustained  to  the  second 
cause,  and  the  trial  was  had  upon  the  first 
This  alleged,  among  other  things,  a  compli- 
ance with  all  the  terms  and  conditions  of  the 
bond,  and  the  payment  by  the  plaintiff  to  de- 
fendant of  the  principal  sum  of  the  bond  on 
the  day  of  its  date,  together  with  30  monthly 
payments  of  $20  each;  also  failure  and  re- 
fusal upon  the  part  of  the  defendant  to  com- 
ply with  provisions  1  and  4,  as  above  set 
out.  In  that  the  defendant  had  failed  and  re- 
fused to  sell  the  plaintiff  real  estate  and  ap- 
ply the  accrued  values  thereon  as  agreed; 
also  failure  and  refusal  to  loan  to  the  plain- 
tiff 75  per  cent,  of  the  value  as  agreed  in 
provision  4.  The  prayer  was  for  damage  in 
the  sum  of  $1,180,  being  equal  to  the  total 
amount  paid  by  the  plaintiff,  including  the 
monthly  payments. 

The  answer  admitted  the  faUure  to  make 
the  agreed  loan  to  the  plaintiff,  but  alleged, 
as  a  reason  therefor,  tliat  there  was  not, 
and  had  not  been  since  plaintiff's  application, 
sufilclent  funds  on  hand  to  make  such  loan, 
and  that  there  were  other  applications  for 
loans  antedating  that  of  plaintiff,  not  yet 
complied  with,  and  that  plaintiff  would  be 
made  a  loan,  if  he  was  entitled  to  one,  when 
his  turn  is  reached  on  the  books  of  the  com- 
pany. The  answer  further  denied  the  allega- 
tion as  to  failure  and  refusal  of  the  defend- 
ant to  apply  the  payments  he  had  made  up- 
on the  purchase  of  real  estate.  The  evidence 
offered  upon  the  part  of  the  plaintiff  seems 
to  fully  support  the  complaint 

The  defendant  interposed  a  motion  for 
nonsuit,  presumably,  as  gathered  from  the 
language,  upon  the  ground  that  the  com- 
plaint does  not  state  facts  sufilcient  in  law 
to  constitute  a  cause  of  action  against  the 
defendant.  This  motion  was  overruled,  and, 
the  defendant  declining  to  offer  any  testi- 
mony, the  court  directed  a  verdict  in  the 
sum  of  $1,211.43,  which  apparently  equals 
the  amount  paid  by  the  plaintiff  on  the  con- 
tract, including  interest  from  the  date  of  the 
filing  of  the  complaint. 

[1]  The  argument  of  appellant  appears  to 
be  based  upon  the  theory  that  the  defendant 
is  a  building  and  loan  association,  and  that 
this  is  a  case  of  withdrawal;  but,  if  It  is, 
there  Is  nothing  in  the  contract  or  the  record 
wtiicb  so  indicates.  The  defendant  is  a  Colo- 
rado corporation.  "Tliat  all  associations  or- 
ganized under  the  general  incorporation  laws 
of  this  state,  for  the  purpose  of  the  accumu- 
lation and  loan  of  funds,  the  erection  of 
buildings,  the  acquiring  of  homes,  and  the 
purchase,  lease  and  sale  of  real  estate  for 
the  mutual  benefit  of  its  members,  shall  be 
permitted  to  conduct  such  business  with  its 
members  exclusively."  1  Mills'  Stat  S  279. 
"The  words  'Loan  and  Building  Association,' 
'Building  Association,'  or  'Building  and  Loan 
Association,'  shall  form  part  of  the  corpo- 
rate name  of  every  such  corporation."  1 
Mills'  SUt  Supp.  I  280.    Besides,  provision 


11  of  "Prl^-ileges  and  Conditions"  expressly 
recites :  "Eleventh.  This  bond  being  the  con- 
tract between  the  owner  and  a  corporation, 
the  owner  is  not  liable  for  any  obligations  of 
the  company."  This  would  seem  to  exclude 
any  possibility  of  mutual  rights,  benefits, 
and  obligations  applicable  to  the  members  of 
a  building  and  loan  association,  made  neces- 
sary under  the  statute,  although  both  parties 
on  the  trial  seem  to  have  treated  the  defend- 
ant as  such. 

The  proof,  then,  having  sustained  the  com- 
plaint, we  have  before  us  only  the  legal  ques- 
tion as  to  the  suflBciency  of  these,  involved 
in  the  refusal  of  the  court  to  grant  a  nonsuit 

It  is  urged  by  appellant  that,  before  plain- 
tiff can  recover,  he  must  show  that  there  are 
funds  in  the  hands  of  the  defendant  which 
can  lawfully  be  applied  to  the  making  of  a 
loan.  Many  cases  are  cited  in  support  of 
this  contention;  but  these  are  all  cases  be- 
tween members  of  building  associations 
themselves,  in  which  there  were  mutual 
agreements  between  the  members,  and  where 
all  alike  are  bound  by  the  by-laws  of  the 
societies. 

This  is  not  a.  case  involving  the  question 
of  withdrawal  as  a  member  of  such  an  as- 
sociation, but  on  the  contrary,  involves  the 
question  of  the  surrender  of  a  contract  with 
the  company.  In  which  the  holder  is  not 
shown  to  have  any  other  interest 

As  before  recited,  in  the  case  at  bar,  it  is 
expressly  agreed  in  the  bond  that  the  same 
is  a  contract  between  the  holder  and  the  cor- 
poration. There  is  nothing  to  indicate,  ei- 
ther in  the  bond  or  the  record,  that  the 
plaintiff  was  a  member  of  the  assoclatiou, 
or  had  any  interest  in  it,  except  as  the  pur- 
chaser and  holder  of  its  bond.  Hence  the 
cases  cited  can  have  no  application. 

This  is  clearly  an  action  for  breach  of  con- 
tract, in  which  the  plaintiff  seeks  to  recover 
upon  a  contract  with  It  to  the  effect  that,  if 
plaintiff  shall  make  the  agreed  payments  as 
therein  provided,  he  may  surrender  such 
contract  at  any  time,  and  have  the  money 
paid  on  it,  together  with  interest  and  profits, 
applied  in  the  purchase  of  real  estate  for 
sale  by  the  company,  subject  to  its  regular 
selling  conditions;  and,  further,  that  at  any 
time  after  two  years  the  legal  holder  of  the 
bond  may  borrow  75  per  cent,  of  the  money 
paid  in  by  complying  with  the  conditions  of 
the  contract 

The  evidence  shows  that  the  defendant  re- 
fused to  sell  the  plaintiff  real  estate,  but  bas- 
ed such  refusal  on  the  statement  that  it  had 
no  real  estate  that  It  was  in  a  position  to' 
dispose  of. 

[2]  It  is  not  necessary  to  discuss  this  al- 
leged breach;  for  there  was  a  clear  breach 
of  that  provision  of  the  agreement  provid- 
ing for  a  loan  to  plaintiff  of  75  per  cent  of 
the  money  he  had  paid  in.  It  is  contended 
that  the  words  "may  borrow"  made  this  op- 
tional with  the  defendant  as  to  whether  or 
not  it  should  make  plaintiff  the  loan.    We  do 
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not  think  so.  We  regard  It  as  the  clear 
right  of  the  plaintiff,  under  the  contract,  to 
ttorrow  this  sum  of  money,  and  the  clear  ob- 
ligation of  the  company  to  make  the  loan 
without  any  condition.  It  was  plainly  one 
of  the  Inducements  and  considerations  of  the 
(■ontract;  and  the  failure  of  the  defendant  to 
meet  Its  obligation  In  this  respect  was  such 
a  breach  of  the  agreement  as  is  actionable. 

The  Judgment  Is  affirmed.  All  the  Judges 
coucnrring. 

(22  Colo.   App.  470) 

COORS  V.   BROCK. 
(Court  of  Appeals  of  Colorado.    July  8,  1912.) 

1.  Evidence  (§  32*)— Judicial  Noticb— Md- 

SICIPAL    OBDINANCBB. 

The  court  does  not  take  judicial  notice  of 
municipal  ordinances. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  42;   Dec.  Dig.  §  32.*] 

2.  TWAI.   (5  194*)  —  INSTBUCTIOWB— IlfVADINO 

Pbovince  of  Jubt. 

Where,  in  an  action  for  injuries  to  a 
bicycle  rider  in  a  collision  with  a  team  of  de- 
fendant, the  evidence  showed  that  plaintiff 
traveled  alongside  of  defendant's  wagon  about 
three  feet  from  the  curb  and  directly  opposite 
the  driver  on  the  wagon,  that  the  team  turned 
toward  the  curbing  and  knocked  plaintiff  down, 
a  charge  that  it  was  plaintiff's  duty  to  keep 
out  of  the  way  of  the  team,  if  it  suddenly 
turned  in  stopping  or  in  meeting  another  ve- 
hicle, was  properly  refused  as  invading  the 
province  of  the  jury. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  y  413,  436,  430-441,  446-^54,  456-466; 
Dec.  Dig.  §  194.*] 

3.  Municipal  Cobporations  (|  706*)  — 
Stbeetb— Collisions— Negligencic  —  Ques- 
tion roa  Jubt. 

In  an  action  for  injuries  to  a  bicycle  rider 
in  a  collision  with  s^  team  caused  by  the  team 
suddenly  turning  to  the  right  toward  the  curb 
while  plaintiff  was  riding  between  the  curb 
and  the  team,  the  question  of  defendant's  free- 
dom from  negligence,  on  the  theory  that  the 
swerving  of  the  team  was  justifiable,  held,  un- 
der the  evidence,  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1518;  Dec.  Dig.  § 
706.*] 

4.  Trial  (|  253*)— Instructions— lasoBiNG 
Issues. 

In  an  action  for  injuries  to  a  bicycle  rider 
in  a  collision  with  a  team  swerving  toward 
the  curb  while  plaintiff  was  riding  between  the 
team  and  the  curb,  an  instruction  that,  if  the 
driver  of  the  team  did  not  know  of  plaintiff's 
situation  in  time  to  avoid  a  collision,  there 
ronld  be  no  recovery,  was  properly  refused  be- 
cause omitting  the  qualification  that  the  driver 
might,  by  ordinary  care,  have  known  of  plain- 
tiff's situation. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SI  613-623;   Dec.  Dig.  {  253.*] 

5.  Trial    (f    295*)  —  Instbuctions  — Suin- 

CIENCT. 

Where  the  court  correctly  charged  on 
contributory  negligence  and  declared  that  all 
the  instructions  must  be  taken  as  a  whole,  an 
instruction  omitting  all  reference  to  contribu- 
tory negligence  was  not  erroneous  on  that 
ground. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  Si  703-717;   Dec.  Dig.  S  295.*] 


6.  Appeal  and  Erbob  (|  1002*)— Vebdictv- 

Conclusiveness. 

A  verdict  on  conflicting  evidence  and  sup- 
ported by  evidence,  if  believed,  will  not  be 
disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3935-3937;  Dec.  Dig.  § 
1002.*] 

Appeal  from  District  Court,  City  and 
County  of  Denver;  Greeley  W.  Whltford, 
Judge. 

Action  by  Albert  W.  Brock  against  Adolph 
Coors.  From  a  Judgment  for  plaintiff,  de- 
fendant  appeals.    Affirmed. 

Ezra  Keeler,  of  Denver,  for  appellant. 
Bicksler,  Bennett  &  Nye,  of  Denver,  for  ap- 
pellee. 

BJNG,  J.  This  case  was  before  the  Su- 
preme Court  upon  a  former  appeal  In  which 
a  Judgment  for  the  plaintiff  was  reversed, 
because  of  error  in  certain  instructions  giv- 
en by  the  court  to  the  Jury.  Coors  v.  Brock, 
44  Colo.  80,  96  Pac.  963.  The  cause  was 
again  tried,  and  upon  verdict  of  the  Jury 
Judgment  was  rendered,  from  which  the 
defendant  again  appealed. 

The  complaint  alleged  that,  while  plain- 
tiff was  riding  a  bicycle  near  the  intersec- 
tion of  Lawrence  street  in  the  city  of 'Den- 
ver, defendant's  servant  so  negligently  and 
carelessly  drove  a  two-horse  team  and  wagon 
that,  without  fault  or  negligence  on  the 
part  of  plaintiff,  the  horses  of  defendant 
struck  plaintiff  and  threw  him  off  his  bi- 
cycle upon  the  ground,  thereby  inflicting  In- 
juries to  his  person  and  bicycle,  for  which 
he  seeks  compensation. 

The  answer  admitted  defendant's  owner- 
ship of  the  team  and  wagon,  and  that  the 
same  was  being  driven  by  defendant's  serv- 
ant, that  while  plaintiff  was  riding  his  bi- 
cycle he  came  Into  collision  with  defend- 
ant's horses  and  was  thereby  thrown  from 
the  bicycle  to  the  ground,  but  avers  that 
plaintiff's  alleged  injuries  were  caused 
through  the  negligence  of  plaintiff,  directly 
contributing  thereto  In  consequence  of  his 
riding  into  and  against  one  of  defendant's 
horses,  without  fault  or  negligence  on  the 
part  of  defendant  or  his  servant.  All  other 
averments  of  the  complaint  were  denied  by 
the  answer,  and  all  averments  of  new  mat- 
ter In  the  answer  were  denied  by  reply. 

A  rather  full  statement  of  the  evidence 
as  it  appeared  upon  the  first  trial  is  given  in 
the  opinion  delivered  by  Mr.  Justice  Max- 
well in  Coors  v.  Brock,  supra,  which  differs 
to  some  extent  from  the  evidence  upon  the 
second  trial. 

Plaintiff's  testimony  shows  that  he  over- 
took defendant's  team  and  wagon  at  the  in- 
tersection of  Curtis  street  with  Nineteenth 
street,  from  which  point  he  traveled  along- 
side of  defendant's  wagon  for  about  2  blocks, 
to  the  comer  at  Nineteenth  and  Lawrence 
streets;  that  they  were  traveling  upon  the 
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right  Bide  of  Nineteenth  street,  plaintiff  on 
his  bicycle  about  3  feet  from  the  curb  and 
directly  opposite  the  driver  upon  the  front 
end  of  his  wagon  which  was  nearer  the  mid- 
dle of  the  street  than,  and  about  7  feet 
from,  the  plaintiff;  that  both  were  going 
about  8  miles  per  hour;  that  while  approach- 
ing Lawrence  street  and  about  25  feet  there- 
from, plaintiff  saw  a  street  car  coming  down 
Lawrence  street  from  Twentieth  street,  run- 
ning at  a  high  rate  of  speed;  that  he  was  un- 
able to  see  the  car  sooner  because  of  a  build- 
ing upon  the  corner  of  the  block;  that  upon 
seeing  the  car  he  suddenly  checked  the  speed 
of  his  wheel,  intending  to  run  behind  the 
car  and  down  on  the  right-hand  side  of 
Nineteenth  street  to  his  place  of  business; 
that  defendant's  team  turned  suddenly  to 
the  right  toward  plaintiff;  that  to  save  him- 
self plaintiff  turned  into  the  curbing  as 
closely  as  he  could,  but  the  horses  caught 
him  at  the  corner  of  the  curb,  knocked  him 
down,  and  trampled  upon  him  and  his  wheel 
after  he  struck  the  ground;  that  there  was 
nothing  to  prevent  the  driver  from  seeing 
plaintiff  and  no  obstructions  to  the  left  of 
the  driver.  Plaintiff  was  severely  and  per- 
manently injured.  His  testimony  was  sup- 
ported by  a  witness  to  the  accident  who  stat- 
ed tliat  she  saw  the  driver  whirl  his  horses 
to  tlie  right,  throwing  plaintiff  under  the 
team  to  the  ground. 

The  driver  testified  that  he  did  not  see 
plaintiff  until  plaintiff  came  into  collision 
with  one  of  the  horses;  that  he  first  saw 
plaintiff  as  be  brought  his  horses  to  a  stop, 
at  which  time  his  horses'  heads  were  near 
the  first  rail  of  the  car  track  crossing  Nine- 
teenth street  (the  car  being  ui>on  the  op- 
posite track);  that  in  stopping  his  team  he 
pulled  it  a  little  to  the  right,  when  the  wheel- 
man passed  from  behind  the  wagon  and  ran 
into  the  off  horse.  The  driver's  testimony 
was  strongly  supported  by  some  of  defend- 
ant's witnesses,  but  in  some  respects  it 
was  not  supported.  Some  of  such  witnesses 
testified  that  plaintiff  was  riding  rapidly 
with  his  bead  down  upon  the  handle  bars, 
and  that  while  so  riding  be  ran  into  defend- 
ant's team.  It  will  thus  appear  that  the 
testimony  was  materially  and  sharply  con- 
flicting. There  was  sufficient  competent  evi- 
dence to  justify  the  jury  in  finding  either 
for  the  plaintiff  or  for  the  defendant  in  ac- 
cordance with  their  views  of  the  credibility 
of  the  witnesses  and  the  weight  to  be  given 
to  their  testimony  in  connection  with  the 
conditions  and  circumstances  surrounding 
the  occurrence. 

Defendant's  assignments  of  errors  raise  a 
number  of  objections;  those  relied  upon  in 
argument  being  the  refusal  of  the  court  to 
give  certain  instructions  requested  by  him, 
and  the  giving  of  the  second  instruction 
over  the  objection  of  the  defendant,  and  re- 
fusal to  set  aside  the  verdict 

[1]  The   first   Instruction    requested   and 


refused  related  to  the  law  governing  the 
use  of  vehicles  on  the  street,  by  which  tbe 
defendant  asked  the  court  to  instruct  tbe 
jury,  among  other  things,  that  the  rider  or 
driver  of  a  vehicle  must  "keep  within  15 
feet  of  the  comer  of  the  curb  when  taming 
to  the  right  into  another  street,  and  it  must 
necessarily  follow  that,  in  passing  another 
vehicle  going  in  the  same  direction,  it  must 
pass  such  vehicle  on  the  left"  Certain  ordi- 
nances of  the  city  of  Denver  were  offered 
and  received  in  evidence,  but  there  la  no 
such  provision  in  the  ordinances  Introduced. 
This  court  cannot  take  judicial  notice  of  the 
provisions  of  ordinances  of  municipal  corpo- 
rations. Garland  et  al.  ▼.  City  of  Denver, 
11  Colo.  534,  19  Pac.  460. 

[2]  By  defendant's  instruction  No.  2  the 
court  was  asked  to  instruct  the  jury  that, 
while  riding  along  the  street,  as  shown  by 
tbe  testimony,  it  was  "plaintiff's  duty  at  his 
peril  to  keep  out  of  the  way  of  defendant's 
team  in  case  they  should  be  suddenly  turned 
to  the  right  either  in  stopping  or  meeting 
another  vehicle,  or  in  turning  to  the  right 
into  another  street"  Such  an  instruction 
would  have  been  a  clear  usurpation  of  tbe 
functions  and  province  of  the  Jury.  The  evi- 
dence did  not  show  acts  of  plaintiff  consti- 
tuting negligence  pei  se. 

[3]  By  defendant's  instruction  No.  3  the 
court  was  requested  to  instruct  the  jury 
that  nnder  the  evidence,  if  tbe  team  was 
caused  to  swerve  to  the  right  "such  swerv- 
ing of  the  team  to  tbe  right  in  stopping 
would  be  justifiable  on  the  part  of  the  driv- 
er, although  the  plaintiff  were  riding  along 
by  his  side."  The  determination  of  that 
question  also  was  one  of  fact  for  tbe  jury, 
and  not  of  law  for  the  court 

[4]  By  instruction  No.  9  the  court  was  re- 
quested to  instruct  tbe  Jury  tliat  it  the 
driver  of  defendant's  team  did  not  know  of 
plaintiff's  situation  in  time  to  have  avoided 
the  collision,  the  verdict  should  be  for  the 
defendant.  This  instruction,  as  requested, 
omitted  the  very  important  qualification  that 
the  defendant's  driver  might  by  ordinary 
care,  have  known  the  plaintiff's  situiition. 

From  tbe  foregoing  observations  upon  the 
instructions  requested  and  refused,  it  will 
appear  that  tbe  court  did  not  err  in  refusing 
to  give  them  in  the  form  requested.  Such 
portions  of  the  instructions  requested  as 
state  the  law,  together  with  other  instruc- 
tions requested  and  refused,  were  substan- 
tially incorporated  into  the  instructions  giv- 
en by  the  court 

[S]  Error  Is  assigned  to  instructions  num- 
bered 2  as  given  by  the  court  because  It 
omitted  all  reference  to  contributory  negli- 
gence on  the  part  of  the  plaintiff.  A  full 
and  correct  statement  of  the  law  as  to  con- 
tributory negligence  was  given  in  other  in- 
structions, and  the  Jury  was  further  admon- 
ished that  all  of  the  instructions  must  be 
taken  and  considered  as  a  whole. 
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[•1  We  tblnk  tbe  conrt  did  not  err  in  re- 
fusing to  set  aside  the  verdict,  tor,  while  it 
was  manifestly  contrary  to  the  evidence  of 
ddendant's  witnesses,  it  was  in  consonance 
with  that  of  the  witnesses  for  plaintiff,  and 
the  mere  fact  that  the  Jury  chose  to  believe 
one  set  of  witnesses  ratlier  than  another  is 
not  evidence  that  the  Jury  acted  under  the 
influence  of  passion  or  prejudice.  The  evi- 
dence does  not  warrant  the  court  in  holding, 
as  a  matter  of  law,  that  the  injury  to  plain- 
tiff was  caused  by  his  contributory  negli- 
gence. There  is  no  condition  conclusively 
appearing  from  the  evidence  which  required 
defendant's  team  to  be  turned  or  permitted 
to  turn  abruptly  to  the  right  in  stopping 
for  the  car  to  pass,  in  view  of  the  distance 
between  the  team  and  such  passing  car;  nor 
reason  why,  with  the  exercise  of  ordinary 
care,  the  horses  should  not  have  been  kept 
from  trampling  upon  plaintiff  after  he  was 
down. 

Finding  no  material  error  in  the  record, 
the  judgment  of  the  trial  court  will  be  af- 
firmed. 

(17  N.  M.  270) 

STATE  ex  reL  HOIiliOMAN  v.  LEIB. 

(Supreme   Court  of  New  Mexico.     June  17, 
1912.) 

{ByUaiut  by.Oe  Court.) 

L  Quo  Wabranto  ({  1*)— Pkockdubr— TiTLi 

TO  OypicB. 

A  proceeding  by  information  in  the  na- 
ture of  quo  warranto  to  try  title  to  a  public 
office  is  not  a  proceeding  against  the  officer 
aa  8ucb,  but  is  confined  in  its  scope  to  an  in- 
quiry as  to  .whether  the  person  is  lawfully 
holding  the  office. 

[Ed.  Note.— For  other  casea,  see  Quo  War- 
ranto, Cent  Dig.  U  1>  3,  23,  28;  Dec.  Dig.  § 
1-  J 

2.  JTTDOKS     (J    14*)— POWKBS    Iir    DlFFBBBNT 
COVBTS— APPOIKTMINT  BT   SUPBKIIX  COUBT. 

Under  the  provisions  of  section  15  of 
article  6  of  the  Constitution,  the  Chief  Justice 
of  this  court  has  power  to  designate  any  dis- 
trict judge  in  the  state  to  hold  court  in  any 
district  whenever  the  public  business  may  re- 
quire, whether  the  requirement  arises  out  of 
an  undue  accumulation  of  business,  or  by  rea- 
son of  the  disqualification  of  the  district  judge 
to  sit  in  any  one  or  more  cases. 

[E<d.    Note.— For   other    cases,    see    Judges, 
Cent.  Dig.  I  47;   Dec.  Dig.  {  14.*] 
8.  Judges  (f  14*)— Judges  Pbo  Tkmpobe. 

The  provision  of  the  section  for  trials  be- 
fore a  member  of  the  bar  as  judge  pro  tempore 
is  permissive  merely,  and  does  not  control  the 
other  provisions  of  the  section. 

[EJd,  Note.— For  other  cases,  see  Judges, 
Cent  Dig.  (  47;    Dec.  Dig.  |  14.*] 

Quo  Warranto  by  the  State,  on  the  rela- 
tion of  Reed  Holloman,  against  Thomas  D. 
Leib.     Petition  dismissed. 

The  Attorney  General,  for  the  State.  Ren- 
ehan  A  Wright,  of  Santa  F6,  for  relator. 
Jesse  G.  Northcutt,  of  Trinidad,  Colo.,  A.  A. 
Jones,  of  East  Las  Vegas,  and  John  Morrow, 
of  Raton,  for  respondent 


PARKER,  T.  This  Is  an  original  petition 
in  this  court  for  leave  to  file  information  la 
the  nature  of  quo  warranto.  The  relator 
was  a  candidate  for  the  ofi9ce  of  district 
Judge  of  the  Eighth  Judicial  district  against 
the  respondent  at  the  recent  first  state  elec- 
tion. The  respondent  received  the  certifi- 
cate of  election  from  the  canvassing  board, 
and  lias  entered  upon  the  discharge  of  his 
duties.  Relator  alleges  in  his  affidavit  ac- 
companying the  petition  that,  while  respond- 
ent on  the  face  of  the  returns  received  the 
larger  number  of  votes,  in  fact  relator  re- 
ceived the  larger  number  of  legal  votes ;  the 
discrepancy  occnrrlng  by  reason  of  certain 
alleged  Irregularities  or  misconduct  in  con- 
ducting the  election  in  precincts  1,  3,  and  16 
in  Union  county.  A  rule  to  show  cause  why 
leave  should  not  be  had  to  file  the  informa- 
tion was  issued  and  served,  and  upon  the  re- 
turn day  respondent  moved  to  discbarge  the 
rule.  Several  considerations  are  presented 
by  counsel,  some  of  which  will  be  considered. 

1.  Counsel  for  respondmt  rely  upon  State 
ex  rel.  Owen  v.  Van  Stone,  121  Pac.  611,  de- 
cided January  20,  1812.  In  that  case,  after 
pointing  out  that  this  court,  as  well  as  the 
district  courts,  tias  original  jurisdiction  In 
these  cases  in  all  instances,  we  said:  "This 
court,  in  the  absence  of  some  controlling  ne- 
cessity therefor,  of  the  existence  of  which 
this  court  is  the  sole  judge  in  each  instance, 
should  decline  such  jurisdiction,  and  wiU  do 
so  In  all  casea  brought  at  the  instance  of  a 
private  suitor.  What  will  be  considered  by 
this  court  as  a  controlling  necessity,  it  will 
be  impossible,  and  Indeed  improper,  to  at- 
tempt to  define  in  advance." 

It  is  urged  by  rdator  that  a  "controlling 
necessity"  exists  for  this  court  to  assume  Ju- 
risdiction, for  the  reason  that  respondent  is 
in  the  possession  of  and  exercising  the  func- 
tions of  the  office  of  district  judge,  and,  con- 
sequently, no  other  district  Judge  or  court 
has  jurisdiction  to  entertain  the  proceeding. 
The  proposition  is  based  upon  the  proviso 
contained  in  section  13  of  article  6  of  our 
Constitution,  which  is  as  follows:  "The  dis- 
trict courts,  or  any  judge  thereof,  shall  have 
power  to  issue  writs  of  habeas  corpus,  man- 
damus, injunction,  qno  warranto,  certiorari, 
prohibition,  and  all  other  writs,  remedial  or 
otherwise,  in  the  exercise  of  their  jurisdic- 
tion, provided  that  no  such  writs  shall  issue 
directed  to  Judges  or  courts  of  equal  or  su- 
perior jurisdiction." 

[1]  The  argument  proceeds  upon  the  the- 
ory that  a  proceeding  of  this  kind  against  a 
man  holding  the  office  of  district  Judge  is 
a  proceeding  against  him  In  bla  official  char- 
acter, and  that  this  is  expressly  forbidden  by 
the  proviso,  snpra.  At  first  view  It  would 
seem  that  the  argument  is  sound.  While  the 
proceeding  is  not  intended  to  control  Judi- 
cial action  in  any  particular  matter,  it  may 
seem  to  be  designed  to  control  Judicial  ac- 
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tton  by  forbidding  any  sucb  action  at  all  In 
any  case.  But  this  view  is  superficial  -and 
erroneous.  Tbe  real  nature  of  the  proceed- 
ing is  to  inqTiire  into  the  right  of  the  indi- 
vidual to  assume  to  bold  and  exercise  tbe 
functions  of  a  public  office,  and  has  no  ref- 
erence, except  incidentally,  at  least,  to  any 
official  action.  Hence  the  proceeding  is  pure- 
ly personal  against  the  individual  and  not 
against  tlie  officer. 

Thus  in  High's  Extr.  Legal  Rem.  {  604,  it 
Is  said:  "Nor  does  it  command  the  perform- 
ance of  bis  official  functions  by  any  officer 
to  whom  it  may  run,  since  it  is  not  directed 
to  tbe  officer  as  such,  but  always  to  the  per- 
son holding  the  office  or  exercising  the  fran- 
chise, and  then  not  for  the  purpose  of  dic- 
tating or  prescribing  his  official  duties,  but 
only  to  ascertain  whether  be  is  rightfully 
entitled  to  exercise  tbe  functions  claimed." 

So  in  Attorney  General  v.  Barstow,  4  Wis. 
773,  it  is  said:  "It  is  foreign  to  tbe  objects 
and  functions  of  the  writ  of  quo  warranto 
to  direct  any  officer  what  to  do.  It  is  never 
directed  to  an  officer  as  such,  but  always  to 
the  person — ^not  to  dictate  to  him  what  be 
shall  do  in  bis  office,  but  to  ascertain  wheth- 
er be  is  constitutionally  and  legally  author- 
ized to  perform  any  act  in  or  exercise  any 
functions  of  tbe  office  to  which  be  lays 
claim."  See,  also,  State  v.  Broatcb,  68  Neb. 
687,  94  N.  W.  1016,  110  Am.  St  Rep.  477. 

It  follows  that  the  argument  based  on  tbe 
proviso  in  section  IS  of  article  6  of  the  Con- 
stitution fails. 

[2]  2.  The  argument  tor  relator  further 
proceeds  to  tbe  elTect  that  a  controlling  ne- 
cessity exists  for  this  court  to  assume  Ju- 
risdiction because  no'  provision  of  law  exists 
whereby  relator  can  compel  a  hearing  in  the 
district  court.  The  argument  is  based  upon 
section  15  of  article  6  of  the  Constitution, 
which  is  as  follows:  "Any  district  Judge  may 
bold  district  court  in  any  county  at  tbe  re- 
quest of  the  Judge  of  such  district  When- 
ever tbe  public  business  may  require,  tbe 
Chief  Justice  of  tbe  Supreme  Court  shall 
designate  any  district  Judge  of  the  state  to 
bold  court  in  any  district,  and  two  or  more 
district  Judges  may  sit  in  any  district  or 
county  separately  at  the  same  time.  If  any 
Judge  shall  be  disqualified  from  bearing  any 
cause  in  tbe  district,  the  parties  to  such 
cause,  or  their  attorneys  of  record,  may  se- 
lect some  member  of  the  bar  to  hear  and 
determine  said  cause,  and  act  as  Judge  pro 
tempore  therein." 

It  is  urged  that  a  proper  interpretation 
of  the  section  limits  tbe  procedure,  where  a 
district  Judge  is  disqualified,  to  tbe  selection, 
by  agreement  of  the  parties,  of  some  member 
of  tbe  bar  to  act  as  Judge  pro  tempore,  and 
it  is  urged  that  this  might  and,  in  case  the 
incumbent  refused  to  agree,  would,  amount 
to  a   denial  of  Justice.     We   think   tbe  in- 


terpretation too  narrow  and  tbe  argumeat 
faulty. 

In  the  first  place,  power  is  conferred  by 
tbe  section  upon  district  Judges  to  call  in  an- 
other district  Judge  in  any  case.  We  as- 
sume, however,  that  a  due  sense  of  the  pro- 
prieties would  cause  any  district  Judge  to  re- 
frain from  selecting  another  Judge  to  try  a 
case  involving  the  very  title  to  the  former'* 
office,  except  upon  consent  of  the  opposite 
party.  Under  the  territorial  form  of  govern- 
ment it  was  not  infrequent,  to  avoid  the  ex- 
pense to  litigants  on  change  of  venue,  to  call 
in  another  Judge  to  try  a  case  in  which  the 
presiding  Judge  was  disqualified.  But  the 
parties  were  uniformly  consulted  as  to  the 
Judge  to  be  sheeted. 

Again,  tbe  Chief  Justice  has  power  under 
this  section  to  designate  any  district  Judge 
to  bold  court  In  any  district  whenever  the 
public  business  may  require.  It  is  not  only 
when  the  public  business  may  be  too  heavy 
for  one  Judge  to  attend  to,  but  wboiever,  for 
any  reason,  tbe  public  business  may  require, 
that  the  Chief  Justice  has  the  power  to  des- 
ignate another  district  Judge  to  hold  court 
In  any  district  If  for  any  reason,  therefore, 
the  circumstances  arise  so  that  one  case  or 
many  cases  cannot  t>e  disposed  of  In  any 
district,  the  power  of  the  Chief  Justice  may 
be  invoked  and  tbe  remedy  applied. 

[3]  The  provision  for  the  selection  of  a 
member  of  the  bar  to  try  a  given  case  is 
merely  permissive  and  does  not  control  tbe 
other  provisions  of  tbe  section. 

So  it  appears  that  no  controlling  necessity 
exists  for  tills  court  to  entertain  Jurisdic- 
tion; a  speedy  and  adequate  remedy  in  the 
district  court  being  available. 

The  conclusion  of  the  conrt,  in  accordance 
with  our  former  decision  in  the  Owen-Van 
Stone  Case,  supra,  being  that  It  should  not 
entertain  Jurisdiction  of  a  proceeding  of  this 
kind  under  the  circumstances  mentioned,  it 
becomes  unnecessary,  and  we  deem  it  im- 
proper, to  decide  in  advance  the  question 
presented  as  to  the  right  of  trial  by  Jury  in 
quo  warranto  proceedings;  no  district  court 
having  as  yet  awarded  or  denied  such  right 

For  tbe  reasons  stated,  tbe  rule  to  show 
cause  will  be  discharged,  and  the  petition  of 
relator  will  be  dismissed,  without  prejudice 
to  a  renewal  of  tbe  same  in  tbe  proper  dis- 
trict conrt 

ROBERTS,  0.  J.,  and  HANNA,  J.,  concur. 


(17  N.  M.  2(S) 
LUND  T.  GILBERT. 

(Supreme   Court  of  New   Mexico.     June  14, 
1912.) 

(SvOaliu  ty  tht  Court.) 

Appeal  ano  Ebbob  (f  744*)  — Disidssai.— 

Failuke  to  File  Assignments  of  Ebrob. 
Where  appellant  has  failed  to  file  assign- 
ments of  error,  within  the  time   required   by 
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spction  21,  c.  57,  S.  K  1007,  as  amended  hy 
section  2,  c.  120,  S.  L.  1909,  and  advantage 
is  taken  of  such  failure  by  motion  to  dismiss 
before  soch  default  has  been  cured,  in  the 
absence  of  a  satisfactory  showing,  excnsing 
the  defanlt,  the  appeal  will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8S  3043-3048;  Dec  Dig.  g 
744.*] 

Appeal  from  District  Conrt,  Chavea  Coun- 
ty;  before  Chief  Justice  Pope. 

Action  by  R.  E.  Lund  against  J.  C.  Gilbert 
Jodgment  for  plaintiff,  and  defendant  ap- 
peals.   Dismissed. 

0.  O.  Askren,  of  Roswell,  for  appellant 
R.  B.  Lund,  of  Roswell,  for  appellee. 

ROBERTS,  C.  J.  Tfae  appellant  by  an  or- 
der extending  the  time  to  file  his  transcript 
made  by  the  district  Judge  of  Chares  coun- 
ty, was  given  until  the  17th  day  of  February, 
1912,  to  file  such  transcript  The  transcript 
was  filed  with  the  clerk  of  this  court  on  the 
3d  day  of  February,  1912,  and  within  the 
time  allowed;  but  no  assignment  of  errors 
was  filed,  and  on  the  12th  day  of  March 
thereafter,  and  after  the  expiration  of  the 
return  day,  appellee  filed  a  motion  to  dis- 
miss the  appeal,  because  of  the  failure  to  file 
assignment  of  errors.  Thereafter,  on  March 
21st  appellant  filed  assignment  of  errors, 
but  has  made  no  showing  as  to  why  the  as- 
signment of  errors  were  not  filed  prior  to  the 
return  day  or  the  date  of  the  filing  of  the 
motion  to  dismiss  the  appeal. 

By  section  21,  c.  57,  S.  L.  1907,  as  amend- 
ed by  section  2,  c.  120,  S.  L.  1909,  the  appel- 
lant Is  required  to  file  a  copy  of  his  assign- 
ment of  errors  with  the  clerk  of  the  Supreme 
Court  on  or  before  the  return  day  to  which 
the  cause  Is  returnable,  and  In  default  of 
such  assignment  of  errors  and  filing  the 
same,  the  appeal  or  writ  of  error  may  be 
dismissed  and  the  judgment  affirmed,  unless 
good  cause  for  failure  be  shown.  In  the 
case  of  Ganss-Langenberg  Hat  Co.  T.  Raton 
National  Bank,  124  Pac.  794,  decided  at  the 
present  term  of  this  court  the  court  In  dis- 
cussing this  statute  said:  "That  statute  pro- 
vides that,  If  the  plaintiff  in  error  fails  to 
file  an  assignment  of  error  on  or  before  the 
retam  day,  the  writ  of  error  may  be  dls- 
mned  and  the  judgment  of  the  lower  court 
affirmed,  upon  motion  of  the  defendant  in 
error,  unless  the  plaintiff  In  error  shall  show 
good  cause  for  his  default  It  has  been  held 
in  this  court  that  where  the  motion  of  de- 
fendant In  error  is  filed  before  the  plaintiff 
in  error  has  cured  his  default.  In  the  ab.sence 
of  a  satisfactory  showing  excusing  the  de- 
fault the  wrili  of  error  will  be  dismissed" — 
citing  Price  et  al.  v.  Totl  et  al.,  16  N.  M.  1, 
113  Pac.  624;  Sacramento  Irrigation  Co.  v. 
I^,  15  N.  M.  567,  113  Pac.  834;  Martin  v. 
Territory,  6  N.  M.  491,  30  Pac.  951;  Lamy  v. 
Lamy,  4  N.  M.  (Gild.)  29,  12  Pac.  650. 

The   appellee,   having  filed  his  motion  to 


dismiss,  after  default  of  appellant  in  filing 
a  copy  of  his  assignment  of  errors,  and  be- 
fore such  default  has  been  cured  by  filing 
such  assignment  of  errors,  and  no  good 
cause  having  been  shown  for  the  failure  to 
comply  with  the  provisions  of  the  statute, 
the  motion  to  dismiss  the  appeal  was  well 
taken,  and  must  be  sustained,  and  it  is  so  or- 
dered. 

• 

HANNA  and  PARKER,  JJ.,  concur. 


(17  N.  M.  an) 

TERRITORY  v.  TURNER, 

(Supreme   Court  of  New  Mexico.     June   14, 
1912.) 

fSyUaiut  hy  the  Court.) 

Hawkers  anh  Peddlers  (|  7*)— Faihtbb  to 
Take  Out  License— Indictment. 

Section  4149,  C.  L.  1897,  as  amended  by 
section  4,  c.  108,  S.  £>.  1901,  makes  it  a  penal 
offense  to  refuse  or  neglect  to  take  out  a  li- 
cense and  pay  the  penalty  prescribed,  within 
30  days  after  receiidng  a  notice  from  the  as- 
sessor, as  provided  in  the  act,  and  it  is  neces- 
sary, in  an  indictment  based  upon  this  section, 
to  charge  that  such  notice  was  received  by  the 
defendant,  and  that  he  failed,  within  the  time 
limited,  to  pay  the  tax  or  license. 

[EM.  Note. — For  other  cases,  see  Hawkers 
and  Peddlers,  Cent  Dig.  SI  16-19;  Dec.  Dig. 
J7.»] 

Appeal  from  District  Court  Santa  V6 
Coonty;  before  Justice  John  R.  McFle. 

Pattie  M.  Turner  was  convicted  of  ped- 
dling without  a  license,  and  appeals.  Re- 
versed and  remanded. 

Marron  &  Wood,  of  Albuquerque,  for  ap- 
pellant. Frank  W.  Clancy,  Atty.  Gen.,  for 
the  Territory. 


ROBERTS,  C.  J.  The  appellant  was  con- 
victed in  the  district  court  of  Santa  F6  coun- 
ty of  engaging  "in  Itinerant  trade  without 
first  having  obtained  a  license  as  a  peddler." 
A  demurrer  was  filed  to  the  Indictment, 
which  was  overruled,  and  the  cause  was  sub- 
mitted to  the  court  upon  an  agreed  state- 
ment of  facts,  a  Jury  having  been  waived, 
and  the  court,  upon  such  statement  of  facts, 
found  the  defendant  guilty.  Motion  was 
filed  in  arrest  of  Judgment  upon  the  same 
grounds  specified  In  the  demurrer  to  the  In- 
dictment. The  motion  was  overruled,  and 
defendant  was  sentenced  to  pay  a  fine  of  $10 
and  costs,  from  which  judgment  this  appeal 
is  prosecuted.  The  only  question  urged  upon 
this  appeal  is  the  Insufficiency  of  the  indict- 
ment to  charge  an  offense  against  any  penal 
statute  of  the  (then)  territory  of  New  Mex- 
ico. 

The  material  part  of  the  Indictment  charg- 
es that  the  defendant  "did  unlawfully  en- 
gage in  itinerant  trade  without  first  having 
obtained  a  license  as  a  peddler,  and  without 
having  any  license  as  a  peddler  she,  the  said 
Pattie  M.  Turner,  then  and  there  selling  dry 
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goods  and  merchandise  at  retail  to  indlvldn- 
al  purchasers,  which  said  purchasers  were 
not  dealers  in  the  articles  sold,  and  the 
same  not  being  maps,  books,  newspapers, 
fuel,  fruits,  and  domestic  machinery,  she,  the 
said  Pattie  M.  Turner,  not  then  and  there 
having  a  merchandise  license."  The  Indict- 
ment was  apparently  drawn  under  section 
16,  c.  128,  of  the  Laws  of  1905,  the  material 
portion  of  which  reads  fts  follows:  "Every 
Itinerant  vendor  who  sells  or  exiwses  for 
sale,  either  at  public  or  private  sale.  In  any 
county  of  this  territory  any  manufactured 
goods,  wares.  Jewelry  or  merchandise  with- 
out having  first  procured  a  territorial  li- 
cense, and  the  license  from  the  county  In 
which  he  sells  or  exposes  for  sale  such  man- 
ufactured goods.  Jewelry,  wares  or  merchan- 
dise, as  provided  for  in  this  act,  •  •  * 
shall  be  punished  by  a  fine  of  not  less  than 
$10,  etc." 

The  Attorney  General  admits  that  the  In- 
dictment is  not  good,  under  this  section  of 
the  statute,  because  it '  fails  to  charge  that 
the  defendant  was  an  Itinerant  vendor,  or 
to  charge  the  acts  Included  under  the  defini- 
tion of  an  Itinerant  vendor  In  the  first  sec- 
tion of  the  act  The  Indictment  goes  no  fur- 
ther than  to  charge  that  the  defendant  "did 
unlawfully  engage  In  Itinerant  trade."  As  it 
is  admitted  by  the  state  that  the  indictment 
falls  to  charge  a  violation  of  this  section  of 
the  statute,  we  need  not  devote  further  time 
to  a  discussion  of  this  Issue. 

The  Attorney  Qeneral,  however,  contends 
that  the  Indictment  does  charge  an  ofTense 
under  sections  4141  and  4149,  C.  K 1897.  Sec- 
tion 4141  imposes  a  license  tax  upon  certain 
vocations  and  business,  among  which  are 
peddlers.  Section  4149  originally  made  it  a 
penal  ofTense  for  any  person  to  carry  on  any 
business  without  a  license,  for  the  carrying 
on  of  which  a  license  was  required  by  the 
act  of  which  said  section  formed  a  part. 
But  this  act  was  amended  by  section  4  of 
chapter  108  of  the  Laws  of  1901,  so  that  It 
now  reads  as  follows:  "Any  person,  firm  or 
corporation  who  shall  engage  in  or  carry  on 
any  business  or  avocation,  for  which  a  li- 
cense is  required  without  having  paid  such 
tax,  shall  be  required  to  pay  double  the 
amount  of  such  tax  for  the  time  which  ex- 
pired from  the  beginning  of  such  business 
or  avocation  nntll  a  legal  application  for  a 
license  shall  have  been  made;  and  If  such 
person,  firm  or  corporation  shall  refuse  or 
neglect  to  take  out  a  license,  and  pay  the 
penalty  above  mentioned,  for  thirty  days  aft- 
er receiving  a  notice  from  the  assessor,  a  no- 
tice such  as  is  required  by  section  4155  as 
amended  by  section  6  of  this  act,  shall  be 
deemed  guUty  of  a  misdemeanor,  and,  upon 
conviction,  be  fined  any  sum  not  less  than 
fifty  nor  more  than  one  hundred  dollars,  or 
be  Imprisoned  In  the  county  Jail  not  more 
than  six  months." 


By  this  section  It  will  be  observed  that  a 
person  who  engages  In  any  business  or  avo- 
cation, for  which  a  license  is  required,  with- 
out having  paid  such  tax,  shall  be  required 
to  pay  double  the  amount  of  such  tax  for  the 
time  which  expired  from  the  time  he  began 
such  business  until  such  tax  is  paid,  It  is 
not  made  a  misdemeanor  to  engage  in  busi- 
ness without  having  paid  a  license  tax,  but 
the  party  doing  so  is  required  to  pay  a  dou- 
ble license  or  tax.  It  is,  however,  made  a 
misdemeanor  to  refuse  or  neglect  to  take  out 
a  license,  and  to  pay  the  penalty,  viz.,  doable 
the  ordinary  tax  or  license,  within  30  days 
after  receiving  a  notice  from  the  assessor,  as 
provided  In  the  act.  Under  this  act.  If  It  is 
still  in  force,  the  penal  offense  is  the  fail- 
ure to  pay  the  tax  within  30  days  after  re- 
ceiving the  notice  from  the  assessor.  This 
being  true,  it  would  be  necessary,  in  order 
to  charge  an  offense  under  this  section,  to  al- 
lege that  the  notice  was  received  by  the  of- 
fending party  and  that  he  failed  to  pay  the 
tax  within  the  time  limited.  "In  those  cas- 
es, in  which  the  violation  of  a  duty  based 
upon  notice  is  the  gist  of  offense,  the  giving 
of  the  notice  must  be  averred."    22  Cyc.  329. 

The  indictment  failing  to  allege  that 
such  notice  was  received  by  the  defendant, 
and  the  failure  thereafter  by  the  defendant 
for  30  days  to  pay  such  tax  or  license  fee.  It 
follows  that  the  Indictment  was  not  good 
under  section  4149,  supra;  and,  the  Indict- 
ment falling  to  charge  an  offense  under  ei- 
ther section  of  the  statute,  the  Judgment  of 
the  lower  court  will  be  reversed,  and  the 
cause  remanded,  with  instructions  to  the 
lower  court  to  sustain  the  demurrer  to  the 
Indictment  and  the  motion  in  arrest  of  Judg- 
ment and  discharge  the  defendant 

HANNA  and  PARKER,  JJ,,  concur. 


a?  N.  M.  241) 

TERRITORY  ▼.  GRAVES. 

(Supreme  Court  of  New  Mexico.    Johe  14. 
1912.) 

(Syllalua  ly  the  Court.) 

1.  Receivino  Stolen  Goons  (%%  3,  2*)— EuBr 
MENTs  OF  Offense. 

To  sustain  the  prosecution  of  a  prisoaer 
for  receiving  goods,  knowing  them  to  be  stcMn, 
four  things   must  be   proved: 

(1)  That  the  goods  or  other  things  were  pre- 
viously stolen  by  some  other  person. 

(2)  That  the  accused  bought  or  received 
them  from  another  person,  or  aided  in  the 
concealing  of  them. 

(3)  That,  at  the  time  he  so  bought  or  re- 
ceived them,  or  aided  in  concealing  them,  h« 
knew  they  bad  been  stolen. 

(4)  That  he  so  bought  or  received  them,  or 
aided  in  concealing  them,  malo  animo,  or  with 
a  dishonest  intent. 

[Ed.  Note.— For  other  cases,  see  Receiving 
Stolen  Goods,  Cent  Dig.  ||  5,  4;  Dec.  Dig.  ff 
3,  2.* 

For  other  deflnitiona,  see  Words  and  Phras- 
es, vol.  7,  p.  6993.] 
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2.  Recuviho  Stolbk  Goods    (|  1*)  —  Sob- 

BTANTIVB   OlTBNSB. 

The  felonious  receiving  of  stolen  property, 

knowing   the   same  to  have  been  stolen,   is  a 

substantive  offense,  and  distinct  from  larceny. 

[Ed.   Note.— For  other  cases,  see  Receiving 

Stolen  Goods,  Cent  Dig.  SS  1-3:   !>««•  »*  « 

3.  Reckiviko  Stousn  Goods   (|  1*)— Evi- 
dence. 

One  cannot  at  the  same  time  he  a  prin- 
cipal in  a  larceny,  and  in  a  legal  sense  a  re- 
ceiver of  the  stolen  property. 

[Ed.  Note.— For  other  cases,  see  Receiving 
Stolen  Goods,  Cent  Dig.  iS  1-3;  Dec  Dig. 
I  !.•] 

Appeal  from  District  Court,  Cbaves  Coun- 
ty;  before  Chief  Justice  William  H.  Pope. 

Richard  C.  Graves  was  convicted  of  receiv- 
ing stolen  goods,  and  appeals.  Reversed  and 
remanded. 

Appellant,  Richard  C.  Graves,  was  Indict- 
ed at  the  May  term,  1911,  of  the  district 
e»nrt  of  Chaves  county,  for  the  larceny  of  a 
cow  and  for  feloniously  receiving  and  aiding 
in  the  concealment  of  said  cow,  knowing  the 
same  to  have  been  stolen.  The  indictment  Is 
iB  two  counts ;  the  first  charging  larceny,  and 
the  second  charging  receiving  and  aiding  In 
concealment  Appellant  was  arraigned  May 
8,  1911,  and  pleaded  generally  to  the  indict- 
ment "not  guilty."  Trial  was  had  at  the 
then  May  term,  and  the  Jury  returned  a  ver- 
dict of  "guilty  as  charged"  In  the  second 
count  of  the  indictment  The  court  overruled 
motions  for  a  new  trial  and  In  arrest  of 
judgment,  and  rendered  judgment  upon  the 
Terdict,  and  defendant  prayed  this  appeal. 

The  record  discloses  that  the  cow  In  ques- 
tion was  missed  by  the  owner  on  January  10, 
1911,  who  tracked  her  until  be  lost  the  trail. 
It  was  shown  that  the  cow  was  seen,  with 
other  cattle,  for  several  days  at  a  place 
known  as  the  Berrendo  farm;  that  one  of 
the  prosecuting  witnesses  asked  appellant  If 
be  knew  of  any  one  who  had  lost  the  cow; 
and  that  appellant  replied  that  she  belonged 
to  the  section  foreman,  that  he  would  get  the 
cow  and  send  the  owner  word  or  take  her  to 
Iilm.  It  does  not  appear  that  the  appellant 
got  the  cow,  bnt  two  or  three  days  later, 
this  witness  testified,  the  cow  disappeared, 
and  several  days  later  the  owner  brought  the 
oow  hack  by  the  place.  The  own6r  testified 
that  he  recovered  the  cow  about  March  5, 
1911;  that  he  found  her  in  appellant's  pas- 
ture. 

"W.  W.  Gatewood  and  B.  L.  Graves,  both  of 
Koswell,  for  appellant  Frank  W.  Clancy, 
Attj.  Gen.,  for  the  Territory. 

HANNA,  J.  (after  stating  the  facts  as 
above).  In  the  presentation  of  this  case  a 
number  of  errors  are  assigned  with  respect 
to  giving  and  refusing  instructions,  and  ad- 
mission of  testimony;  bnt,  as  we  have  con- 
cluded to  base  onr  opinion  npon  the  merits 


of  the  case,  it  will  not  be  necessary  to  pass 
upon  these  assignments  of  error. 

[1]  The  question  of  larceny  having  been 
eliminated  from  the  case  by  the  verdict  oif 
the  Jury,  we  will  turn  our  attention  to  the 
second  count  of  the  Indictment  upon  which 
the  verdict  of  the  Jury  In  this  case  rests. 
This  count  is  based  upon  section  1117  of  the 
Compiled  Laws  of  1897,  wlilch  is  as  fol- 
lows: "Every  person  who  shall  buy,  re- 
ceive or  aid  in  the  concealment  of  stolen 
money,  goods  or  property,  knowing  the  same 
to  have  been  stolen,  shall  be  punished  by 
Imprisonment  In  the  territorial  prison  or 
county  jail  not  more  than  four  years  nor 
less  than  three  months,  or  by  fine  not  ex- 
ceeding five  hundred  dollars." 

Our  attention  has  been  called  to  similarity 
of  this  statute  and  the  Virginia  statute,  and 
the  further  fact  that  the  Supreme  Court  of 
Appeals  of  Virginia,  in  the  case  of  Hey  v. 
Commonwealth,  73  Va.  946-951  (34  Am.  B«>. 
799),  held  that  to  convict  an  offender  against 
this  statute  four  things  must  be  proved,  viz.: 
"(1)  That  the  goods  or  other  things  were 
previously  stolen  by  some  other  person.  (2> 
That  the,  accused  bought  or  received  them 
from  anoth^  person,  or  aided  in  the  con- 
cealing of  them.  (3)  That,  at  the  time  he  so 
bought  or  recelveid  them,  or  aided  in  con- 
cealing them,  he  knew  they  had  been  stolen. 
(4)  That  he  so  bought  or  received  them  or 
aided  in  concealing  them,  malo  anlmo,  or 
with  a  dishonest  Intent." 

It  has  been  said  that  the  general  rule,  sub- 
ject to  a  few  exceptions,  is  that  to  sustain 
a  conviction  on  this  charge  the  bur<len  rests 
upon  the  prosecution  to  prove  the  four  dis- 
tinct elements  enumerated  above.  10  Ency. 
of  Evd.  666. 

[2]  Under  section  1117  the  felonious  re- 
ceiving of  stolen  property,  knowing  the  same 
to  have  been  stolen,  is  a  substantive  offense, 
and  distinct  from  larceny.  Huggins  v.  Peo- 
ple, 135  111.  243,  25  N.  E.  1002,  25  Am.  St 
Rep.  357. 

[3]  We  are  also  of  the  opinion  that,  where 
the  evidence  shows  that  the  defendant  was 
himself  guilty  of  the  theft,  there  can  be  no 
conviction  of  feloniously  recelvlog  the  prop- 
erty in  question  knowing  it  to  bave  been 
stolen.    State  v.  Honlg,  78  Mo.  249. 

Among  the  numerous  assignments  of  er- 
ror, we  deem  it  necessary  to  consider  but 
one,  viz.,  the  alleged  lack  of  evidence  to  sup- 
port the  verdict.  We  are  reluctant  to  base 
onr  opinion,  in  any  case,  upon  insufficiency 
of  evidence;  but  in  this  case  there  is  clear- 
ly a  total  failure  of  proof  as  to  the  essen- 
tial elements,  pointed  out  in  this  opinion, 
necessary  to  constitute  the  offense  charged 
In  the  second  count  of  the  indictment  in 
this  case. 

It  would  appear  from  the  record  that  the 
Jury  mistook  the  evidence  as  establishing 
that  appellant  was  .guilty  of  receiving,  or 
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aiding  In  tlie  concealment  of,  stolen  property, 
or  both ;  while,  if  any  criminal  offense  is 
proven  by  the  evidence.  It  Is  that  of  larceny. 

When  the  appellant  took  possession  of  the 
cow,  at  the  Berrendo  place,  he  was  guilty  of 
the  crime  of  larceny,  if  lie  committed  any 
crime  at  all. 

For  the  reasons  assigned,  the  Judgmrait 
is  reversed,  and  the  cause  remanded. 

HOBERTS,  O.  J.,  and  PARKER,  3.,  con- 
cur. 

(17  N.  ML  223) 

DEARBORN  t.  NIAGARA  FIRE  INS.  OO. 
OF   CITY  OF  NEW  YORK. 

(Supreme  Court  of  New  Mexico.    Hay  IS, 
1912.) 

(8vllahu»  (y  the  Court.) 

1.  Exceptions,  Biix  of  ({  32*)— Adthobity 

TO    SbTTLB— SlONINO   BY    SUCCESSOB. 

A  bill  of  exceptions,  under  the  provisions 
of  section  26,  c.  67,  S.  L.  1907,  may  be  set- 
tled and  signed  by  the  judge  who  tried  the 
cause  or  his  successor. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
BUI  of,  Cent.  Dig.  {{  37-41,  194;  Dec  Dig. 
S  32.*] 

2.  IlTSCRANCB    (I   665*)— FiBE    Irsurance — 

Action   on  Polict. 

Evidence  examined,  and  held  to  Justify 
the  action  of  the  court  in  directing  a  verdict 
for  the  plaintiff,  where  motion  for  a  directed 
verdict  was  made  by  both  parties  at  the  close 
of  the  testimony. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  f|  1555,  1707-1728;  Dec.  Dig.  { 
665.*] 

8.   INSUBARCB  (J  143*)— MiSTAKX  IN  POUOT— 

Rkfobmation. 

If  the  contracting  parties  to  a  policy  of 
fire  insurance  malce  a  miatalce  in  the  name  of 
the  insured,  a  court  of  equity,  upon  proper 
proof,  has  jurisdiction  to  reform  the  contract 
and  correct  the  mistake. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  479;  Dec.  Dig.  S  143.*] 

4.  Refobmation   of  Instruments    (8   19*)— 
Mutual  Mistake— Reformation  of  Policy. 
If  a  party  applying  for  insurance  states 
the  facts   to  the  aeent,  and  relies  upon  the 
agent  to  write  a  policy  of  insurance  that  will 
protect  his  interests,  and  the  agent  so  under- 
stands,  but  fails  by   inadvertence   or  mistake 
to  so  write  the  contract,  the  mistake  is  mutual. 
[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  {$  74-78;   Dec.  Dig. 
I  19.»] 

Appeal  ftom  District  Court,  Curry  County; 
before  Justice  W.  H.  Pope. 

Action  by  J.  T.  Dearborn  against  the  Niaga- 
ra Fire  Insurance  Company  of  the  City  of 
New  Tork.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed, 

This  action  was  instituted  by  the  appellee 
In  the  court  below  to  recover  the  sum  of 
$2,320.77  on  account  of  a  policy  of  Insurance 
issued  by  the  appellant  on  the  8th  day  of 
March,  1909,  insuring  for  a  period  of  60  days 
the  property  described  in  the  policy,  which 
property  was  destroyed  by  flre  on  the  29th 
day  of  April,  1909.    The  policy  vas  Issued  in 


the  name  of  M.  Bryant  In  tbe  sun  of  $4,000. 
The  facts,  so  far  as  material,  are  as  follows: 
Appellee  was  the  owner  of  the  lots  described 
in  the  policy  and  was  having  a  building 
erected  thereon  by  M.  Bryant,  the  contractor. 
The  appellee  had  furnished  a  large  portion 
of  the  materials  to  be  used  in  the  building, 
and  had  paid  to  the  contractor  a  portion  of 
the  contract  price.  He  applied  to  the  agent 
of  tbe  appellant  for  a  policy  of  insurance, 
and  stated  to  him:  "I  told  him  that  I 
wanted  to  take  out  a  builder's  risk  on  this 
building,  and  that  I  was  furnishing  some  of 
the  material.  Bryant  was  the  contractor." 
Appellee  testified  that  that  was  all  the  con- 
versation had  with  the  agent  at  the  time  be 
applied  for  the  policy.  The  agent  of  appel- 
lant, who  wrote  the  policy,  testified  that  ap- 
pellee came  to  his  office,  and  asked  him  to 
write  $4,000  of  builder's  risk  insurance.  He 
said:  "I  asked  him  if  I  had  to  write  it  In 
his  name,  and  he  said,  'Yes,'  and  then  he 
said,  'Well,  Bryant  was  the  contractor,'  and 
I  said,  'Well,  perhaps  I  had  better  write  it 
in  Bryant's  name,'  and  that  is  about  all  tbe 
conversation  we  had."  The  same  witness, 
upon  cross-examination,  was  asked  tbe  fol- 
lowing questions,  and  made  the  following  an- 
swers: "Q.  As  a  matter  of  fact,  Mr.  Fea- 
gan,  at  the  time  of  this  loss  by  this  fire,  you 
thought  that  Mr.  Dearborn's  interest  was  pro- 
tected under  that  policy,  didn't  yon?  A.  I 
thought  it  was  by  being  insured  in  tbe  pol- 
icy; yes,  sir.  Q.  And  you  thought  that' all 
along  until  tbe  adjuster  refused  to  pay  It, 
didn't  youf  A.  Yes,  sir;  I  thought  it  was  In 
that  way.  Q.  Then,  if  you  thought  all  along 
up  to  the  time  the  adjuster  disclaimed  the  lia- 
bility, you  must  have  intended  that  at  the  time 
you  wrote  the  policy,  didn't  yon?  A.  Well, 
yes ;  I  thought  Mr.  Bryant  was  the  responsi- 
ble party  by  writing  the  policy  that  way.  Q. 
Yon  thought  Mr.  Bryant  was  the  responsible 
party,  yet  you  thought  Mr.  Dearborn's  in- 
terest was  protected  under  the  policy?  A. 
Yes,  sir;  in  an  Indirect  way."  The  agent, 
after  writing  the  policy,  retelned  It  In  his 
office  until  after  tbe  loss.  Tbe  appellee  by 
his  complaint  sought  to  have  the  policy  of  in- 
surance reformed,  so  that  the  appellee's 
name  appear  therein  as  one  of  the  insured, 
and  to  recover  judgment  for  the  amount 
hereinbefore  set  out  The  appellant  admit- 
ted tbe  issuance  of  the  policy,  but  denied 
that,  by  Inadvertence  or  mistake  of  its  agmt, 
tbe  name  of  Bryant  was  Inserted,  and  appel- 
lee's name  omitted  from  tbe  policy,  alleged 
that  It  had  paid  to  Bryant  the  loss  by  him 
sustained,  amounting  to  tbe  sum  of  $1,679, 
and  that  It  held  bis  receipt  therefor.  At 
tbe  close  of  tbe  testimony  tbe  defendant 
moved  the  court  for  an  Instructed  verdict, 
for  the  reason  that  tbe  evidence  failed  to 
sustain  tbe  allegations  of  tbe  complaint; 
that  through  inadvertence  or  mistake  of  its 
agent  the  name  of  M.  Bryant  only  was  In- 
serted in  the  policy.    At  the  same  time  the 
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plaintiff  moved  the  court  to  instmct  the  Jury 
to  return  a  verdict  in  bis  favor.  Tbe  court 
instructed  tbe  Jury  to  return  a  verdict  in 
favor  of  the  plaintiff  in  the  sum  of  $2^20.77. 
The  verdict  waa  returned,  and  judgment  was 
entered  thereon  in  plaintiff's  favor,  from 
which  Judgment  this  appeal  Is  taken. 

B.  W.  Dobson,  of  Albuquerque,  for  appel- 
lant. Harry  L.  Patton  and  M.  O.  Spicer, 
both  of  Clovls,  for  appellee. 

HOBERTS,  C.  J.  (after  stating  the  facta 
as  above).  The  appellee  having  filed  a  mo- 
tion to  strike  the  bill  of  exceptions  from  tbe 
flies,  we  will  first  discuss  this  motion  be- 
fore considering  the  merits  of  the  case.  The 
motion  was  based  upon  the  ground  that  tbe 
bill  of  exceptions  was  not  signed  and  settled 
before  the  Judge  who  tried  the  case.  The 
cause  was  tried  before  Hon.  Wm.  H.  Pope, 
as  Judge  of  the  Fifth  Judicial  district,  under 
the  territorial  form  of  government  Upon 
the  admission  of  New  Mexico  as  a  state, 
Judge  Pope  was  succeeded  by  Hon.  Jolm  T. 
McClure  as  Judge  of  the  Fifth  Judicial  dis- 
trict The  bill  of  exceptions  was  not  pre- 
sented to  Judge  Pope,  and,  the  time  not  hav- 
ing expired  within  which  the  same  could  be 
settled  and  signed,  the  same  was  presented 
to  and  signed  by  Judge  McGlure.  The  ap- 
pellee claims  that  the  territorial  Supreme 
Court  in  the  case  of  Ross  v.  Berry,  120  Pae. 
300,  held  that  the  bill  of  exceptions  should 
be  settled  before  the  Judge  who  tried  the 
case.  The  facts,  however,  in  the  case  of 
Ross  T.  Berry,  supra,  were  altogether  differ- 
ent from  the  facts  in  the  case  now  before 
the  court  In  that  case  the  bill  of  excep- 
tions was  not  signed  by  the  Judge  who  tried 
the  case,  or  his  successor,  but  was  present- 
ed to  and  signed  by  the  Judge  of  another  dis- 
trict The  matter  of  making  up  a  bill  of 
exceptions  and  settling  the  same,  and  tbe 
signing  thereof,  is  regulated  by  statute. 

[1]  Section  26  of  chapter  57,  Session  Laws 
of  1907,  provides  for  the  settling  and  signing 
of  a  bill  of  exceptions  by  "the  Judge  or  his 
successor."  Judge  McClure  being  the  suc- 
cessor of  Judge  Pope,  as  Judge  of  said  dis- 
trict properly  signed  the  bill  of  exceptions. 
Therefore  the  motion  to  strike  the  bill  of  ex- 
ceptions will  be  overruled. 

[2]  This  brings  us  to  a  consideration  of 
tbe  merits  of  tbe  controversy.  The  appellant 
has  assigned  numerous  grounds  of  error,  but 
we  shall  consider  only  the  points  discussed 
by  tbe  appellant  in  its  brief.  It  insists  that 
the  evidence  did  not  Justify  a  reformation 
of  the  policy,  and  this  requires  an  examina- 
tion of  the  evidence  to  enable  as  to  deter- 
mine whether  or  not  there  was  substantial 
evidence  supporting  the  Judgment  in  this 
regard.  We  have  set  out  in  the  statement  of 
facts  practloally  all  the  evidence  submitted 
upon  the  question  of  what  occurred  at  the 
time  the  application  for  the  insurance  poli- 
cy was  made,  except  the  fact  that  the  pre- 
mium on  the  policy  was  paid  by  the  appellee, 


or,  rather,  was  charged  to  the  account  of  the 
appellee  by  tbe  agent  who  it  appears  was 
indebted  to  the  appellee,  and  the  agent  re- 
mitted to  the  company  the  amount  of  the 
premium.  The  court  found,  and  so  stated 
in  an  opinion  rendered  at  tbe  time  of  direct- 
ing the  verdict,  that  the  evidence  showed 
that  there  was  a  mutual  mistake  between 
the  plaintiff  and  the  defendant  acting  through 
its  agent  in  writing  said  policy  contract 

The  appellant  relies  largely  upon  the  case 
of  the  Trustees  of  St  Clara  Female  Acade- 
my, etc.,  V.  Delaware  Insurance  Co.,  93  Wis. 
57,  .66  N.  W.  1140,  for  reversal,  but,  as  we 
read  the  case,  the  facts  in  that  case  and  the 
one  now  before  the  court  are  not  parallel. 
There  a  building  was  in  process  of  erection 
by  a  contractor  under  a  contract  by  which 
the  trustees  agreed  to  procure  Insurance  to 
protect  the  interest  of  the  contractor.  The 
agent  to  whom  application  was  made  for  the 
insurance  knew  nothing  whatever  about  tbe 
contract  The  application  for  the  insurance 
policy  was  made  by  Sister  Mary  Edmond, 
and  she  described  the  transaction  In  respect 
to  the  Insurance,  in  substance  as  follows: 
"I  told  Mr.  Hobbins  I  did  not  understand 
hoT?  insurance  was  taken  out  on  a  building 
in  course  of  erection,  and  that  I  left  entire- 
ly into  his  hands  to  attend  to  it"  On  be- 
ing asked  what  was  said  during  the  inter- 
view with  the  agent  in  relation  to  the  con- 
tractor and  his  interest  in  the  building,  she 
answered:  "I  have  no  recollection  of  Mr. 
McAlpIne's  [the  contractor]  name  being  men- 
tioned." The  agent  stated,  upon  being  ask- 
ed if  it  waa  bis  intention  when  he  wrote  the 
policies  to  protect  the  interests  of  all  tbe 
parties:  "I  could  not  say  that  &s  I  supposed 
I  insured  the  sisters."  Tbe  court  in  its  state- 
ment of  the  facts  said :  "And  the  evidence  is 
clear  and  decisive  that  the  agent  Hobbins, 
had  not  been  requested  by  any  one  to  insure 
McAIpine,  or  to  make  him  a  party  to  the 
policies  for  any  purpose  whatever.  The  in- 
surance wf  ;  made  to  the  plaintiff  as  owner, 
and  for  a  period  of  three  years."  The  court 
says,  in  discussing  the  law:  "When  it  is  said 
that  a  written  agreement  may  be  corrected 
or  reformed  so  as  to  express  and  carry  out 
the  intention  of  the  parties,  this  must  be  un- 
derstood as  applying  to  tbe  intention  of  tbe 
parties  by  reason  of  some  mutual  agreement 
made  between  them,  and  upon  which  their 
minds  have  actually  mutually  met,  and  not 
to  some  real  or  conjectural  Intention  they 
may  have  separately  entertained,  but  which 
never  acquired  the  character  of  real  contrac- 
tual intention.  As  applied  to  the  present 
case,  it  was  not  enough  that  McAlplne  or 
the  plaintiff,  or  both  of  them,  intended  to 
have  the  property  insured  for  tbem  as  their 
interest  might  appear.  It  was  necessary  for 
them,  in  order  to  have  the  relief  demanded, 
that  the  defendant  companies,  or  their  agent 
so  understood  the  matter,  and  undertook  or 
agreed  to  write  the  insurance  accordingly. 
While  it  is  not  material  what  language  the 
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parties  used  to  express  tbelr  mutual  Intent, 
the  court  will  carry  It  Into  effect  and  re- 
form tbe  Instrument  accordingly." 

[3]  As  we  ylew  the  facts  and  the  doctrine 
announced  In  the  case  Just  considered,  we 
think  it  supports  the  action  of  the  lower 
court  In  the  present  case.  It  will  be  noticed 
that  tbe  court  holds  in  that  case  that  It  Is. 
not  material  what  language  tbe  parties  use  to 
express  their  mutual  Intent,  but  the  question 
is  whether  tbelr  minds  actually  met  upon  a 
common  understanding  or  mutual  intent.  In 
the  case  now  before  the  court,  the  appellee 
applied  to  the  agent  of  the  appellant  for  tbe 
policy  of  insurance.  He  stated  that  he  was 
the  owner  of  the  property  and  was  furnish- 
ing some  of  tbe  material,  and  desired  insur- 
ance, and  that  Mr.  Bryant  was  the  contrac- 
tor. It  must  be  understood  that  no  question 
as  to  tbe  rights  of  Mr.  Bryant  under  the 
policy  was  before  the  court  for  consideration, 
but  the  sole  question  was  as  to  the  rights  of 
tbe  appellee  thereunder.  Tbe  agent  who 
wrote  tbe  policy  admits  that  tbe  application 
was  made  by  appellee  as  stated  by  him,  but 
says,  further,  that  be  asked  appellee  if  tbe 
policy  should  be  written  in  bis  name,  and  he 
said,  "Yes,"  but  that  thereafter  the  agent 
suggested  that,  as  Bryant  was  the  contrac- 
tor, it  should  be  written  in  bis  name,  to 
which  appellee  made  no  response.  But  the 
agent  for  the  appellant  says  that  be  thought 
be  was  protecting  Mr.  Dearborn's  interest 
under  tbe  policy,  and  that  he  thought  Dear- 
born's interest  was  protected  all  along  until 
the  adjuster  refused  to  pay  it.  Another 
strong  circumstance  tending  to  show  that  it 
must  have  been  tbe  mutual  intention  of  tbe 
parties  tliat  the  Insurance  should  protect  tbe 
interest  of  the  appellee  was  the  fact  that  be 
paid  the  premium  upon  the  policy  in  ques- 
tion. From  the  facts  we  believe  there  was 
substantial  evidence  which  justified  tbe  low- 
er court  in  arriving  at  the  conclusion  that 
tbe  name  of  the  appellee  was  omitted  from 
the  policy,  and  that  bis  Interests  were  not 
protected  thereunder  by  the  mutual  mistake 
of  the  parties.  The  law  in  respect  to  the 
effect  of  such  a  mistake  is  well  settled  by  the 
courts.  In  the  case  of  Snell  v.  Insurance 
Co.,  98  U.  S.  85,  25  L.  Ed.  52,  Mr.  Justice 
Harlan,  speaking  for  the  court,  says:  "We 
have  before  us  a  contract  from  wlhlch,  by 
mistake,  material  stipulations  have  been 
omitted,  whereby  the  true  Intent  and  mean- 
ing of  the  parties  are  not  fully  or  accurately 
expressed.  A  definite  concluded  agreement 
as  to  insurance,  which,  in  point  of  time,  pre- 
ceded the  preparation  and  delivery  of  tbe 
policy,  is  established  by  tbe  legal  and  exact 
evidence,  which  removes  all  doubt  as  to  tbe 
understanding  of  tbe  parties.  In  the  at- 
tempt to  reduce  tbe  contract  to  writing,  there 
has  been  a  mutual  mistake,  caused  chiefly 
by  that  party  who  now  seeks  to  limit  the  In- 
surance to  an  interest  in  the  property  less 
than  that  agreed  to  be  Insured.  Tbe  writ- 
ten agreement,  did  not  effect  that  which  tbe 


parties  Intended.  That  a  court  of  equity 
can  afford  relief  in  such  a  caae  is,  we  think, 
well  settled  by  the  authorities.  In  Simpson 
v.  Vaughn,  2  Atk.  33,  Lord  Hardwlcke  said 
that  a  mistake  was  'a  head  of  equity  on 
which  tbe  court  always  relieves.'  In  Henkle 
V.  Royal  Exchange,  1  Ves.  Sen.  318,  the  bill 
sought  to  reform  a  written  policy  after  loss 
had  actually  happened  upon  the  ground  that 
It  did  not  express  tbe  intent  of  the  contract- 
ing parties.  The  same  eminent  judge  said: 
'No  doubt  but  this  court  has  jurisdiction  to 
relieve  in  respect  of  a  plain  mistake  In  con- 
tracts in  writing  as  weU  as  against  fraud  in 
contracts,  so  that  if  reduced  to  writing  con- 
trary to  tbe  intent  of  the  parties,  on  proper 
proof,  would  be  rectified.'  In  Oiilespie  v. 
Moon,  2  Johns.  Oh.  (N.  Y.)  685,  T  Am.  Dec. 
559,  Chancellor  Kent  examined  the  question 
both  upon  principle  and  authority,  and  said: 
'I  have  looked  Into  most,  if  not  all,  of  the 
cases  In  this  branch  of  equity  jurisdiction, 
and  it  appears  to  me  established,  and  on 
great  and  essential  grounds  of  justice,  that 
relief  can  be  bad  against  any  deed  or  con- 
tract in  writing  founded  in  mistake  or  fraud. 
Tbe  mistake  may  be  shown  by  parol  proof, 
and  tbe  relief  granted  to  the  injured  party, 
whether  be  sets  up  the  mistake,  affirmative- 
ly by  bill,  or  as  a  defense.'  In  the  same 
case  be  said:  'It  appears  to  be  the  steady 
language  of  the  English  chancery  for  tbe 
last  70  years,  and  of  all  the  compilers  of  the 
doctrines  of  that  court,  that  a  party  may  be 
admitted  to  show,  by  parol  proof,  a  mistake, 
as  well  as  fraud,  in  the  exe<nitiou  of  a  deed 
or  other  writing.*  And  such  is  the  settled 
law  of  this  court.  Graves  v.  Boston  Marine 
insurance  Co.,  2  Crancb,  419,  2  L.  Ed.  324; 
Insurance  Co.  v.  Wilkinson,  13  WaU.  222,  20 
li.  Bd.  617;  Bradford  v.  Union  Bank  of 
Tennessee,  13  How.  57,  14  L.  Ed.  49;  Heame 
vi  Marine  Insurance  Co.,  20  Wall.  488,  22  L. 
Bd.  395;  Equitable  Insurance  Co.  v.  Heame, 
20  WaU.  494,  22  U  Ed.  398.  It  would  be  a 
serious  defect  ta  tbe  jurisdiction  of  courts 
of  equity  if  they  were  without  the  power  to 
grant  relief  against  fraud  or  mutual  mis- 
takes In  the  execution  of  written  instru- 
ments. Of  course,  parol  proof  In  all  such 
cases  Is  to  be  received  with  great  caution, 
and,  where  the  mistake  is  denied,  should 
never  be  made  the  foundation  of  a  decree, 
variant  from  the  written  contract,  except  it 
be  of  the  clearest  and  most  satisfactory  ctiar- 
acter." 

If  the  contracting  parties  to  the  policy  of 
Insurance  made  a  mistake  In  the  description 
of  tbe  premises,  or  in  tbe  names  of  the  in- 
sured, a  court  of  equity,  upon  proper  proof, 
has  jurisdiction  to  reform  tbe  contract  and 
correct  the  mistake,  as  held  by  tbe  Supreme 
Court  of  the  state  of  Illinois  in  tbe  case  of 
German  Insurance  Co.  v.  Gueck,  in  a  case 
reported  and  annotated  in  130  111.  345,  23 
N.  E.  112,  6  L.  R.  A.  835.  See,  also,  19 
Cyc.  p.  651,  and  cases  cited.  From  tbe  facts, 
detailed  by  the  agent  of  the  insurance  corn- 
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pany,  then  Is  no  doubt  but  that  the  com- 
pany, through  Its  agent,  undertook  to  write 
an  insurance  policy  that  would  protect  Dear- 
born's Interest  In  the  property.  Dearborn 
trusted  to  the  agent  to  write  such  a  policy, 
and  the  minds  of  the  agent  and  of  Dearborn 
met  upon  the  proposition.  It  Is  true  Dear- 
bom  did  not  direct  how  the  policy  should 
be  written,  but  be  acquiesced  In  the  state- 
ment of  the  agent  that  it  should  be  writ- 
ten in  Bryant's  name,  but  there  was  a  mu- 
tual agreement  and  understanding  that  a 
policy  of  Are  insurance  should  be  written 
that  would  protect  Dearborn's  interest  in 
the  property.  The  agent  so  understood  and 
testified  that  he  thought  Dearborn's  interest 
was  protected  until  the  adjuster  came  and 
refused  to  pay  .the  loss  to  Dearborn.  Why 
should  not  a  court  of  equity  reform  the  con- 
tract of  Insurance  as  written  to  conform  to 
the  understanding  of  the  parties  which  it 
was  Intended  to  express,  bat  which  it  failed 
to  express  by  reason  of  the  mistake  of  the 
parties,  as  to  the  law  or  the  facts?  If  the 
mistake  be  treated  as  a  mistake  of  law,  still 
a  court  of  equity  would  have  the  power  to 
reform  the  contract  so  as  to  express  and  ful- 
fill the  manifest  intention  of  the  parties  to 
the  agreement  Hunt  ▼.  Rousmaniere,  1 
Peters,  1,  7  L.  Ed.  27;  19  Oyc.  658.  And  this 
is  sound  in  principle. 

[4]  An  Insurance  agent,  not  versed  In  law, 
and  the  owner  of  property  desiring  insur- 
ance, enter  into  an  agreement  for  insurance^ 
The  agent  and  the  party  to  be  insured  agree 
that  a  certain  result  shall  be  accomplished, 
viz.,  that  a  policy  shall  be  written  by  the 
agent  which  will  protect  the  Interest  of  the 
party  applying  for  the  insurance  in  the  prop- 
erty. The  premium  Is  paid.  A  loss  occurs, 
and  it  develops  that  through  a  mistake  of 
fact  or  law,  which  is  mutual,  the  agreement 
as  reduced  to  writing  fails  to  carry  out  the 
real  contract  which  the  parties  sought  to 
^ter  into.  Why  should  not  a  court  of  equi- 
ty reform  the  contract,  so  that  it  will  con- 
form to  the  real  agreement  of  the  parties, 
and  enforce  it,  where  the  proof  Is  clear,  and 
there  is  no  doubt  of  the  mistake?  We  think 
every  principle  of  justice  and  right  demands 
the  correction  of  the  mistake  and  the  en- 
forcement of  the  contract.  In  this  case  the 
Insurance  company,  through  its  agent,  at- 
tempted to  write  the  policy  according  to  the 
understanding  of  both  parties  and  to  effectu- 
ate insurance  that  would  protect  Dearborn. 
Its  agent  and  Dearborn  thought  this  bad 
been  accomplished,  but  it  develops  that 
through  a  mistake  either  of  fact  or  law  the 
written  contract  did  not  express  the  real 
agreement  of  the  parties.  Under  the  facta, 
wie  think  the  lower  court  did  not  err  in  re- 
forming the  contract  of  insurance  and  ren- 
dering judgment  for  the  appellee. 

The  cause  Is  therefore  affirmed. 

HANNA  and  PARKER,  JJ.,  concur. 
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(Supreme  Court  of  New  Mexico.    May  7. 
1912.) 

(Syllahus  &v  the  Court.) 

1.  JnoGEs  (I  29*)— JuBisDicnoir  — TsBBrro- 
BiAL  Supreme  Coxtbt. 

Congress  and  the  Legislature  intended 
that  the  district  courts  of  the  territory  should 
be  open  at  all  times  and  that  any  Associate 
Justice  of  the  Supreme  Court  might  preside 
over  such  court  to  effectuate  such  purpose. 

Held,  that  an  order  signed  by  an  Associate 
Justice  of  the  territorial  Supreme  Court,  in  a 
district  other  than  his  own,  reciting  that  such 
judge  was  acting  in  the  absence  of  the  pre- 
siding judge,  sumdently  discloses  the  authority 
of  such  judge. 

[Ed.  Note. — For  other  cases,  see  Judges, 
Cent  Dig.  {I  140-142,  144-152;  Dec.  Dig.  | 
29.*] 

2.  Statutes  (|  225%*)— CoNSTBrcnoH. 

All  laws  enacted  at  the  same  session  of 
the  Legislature  relating  to  the  same  subject- 
matter  are  in  pari  materia,  and  are  to  be  con- 
sidered and  construed  together  as  if  they  were 
different  sections  of  one  act 

[Ed.  Note.— -For  other  cases,  see  Statntes, 
Cent  Dig.  {  304;   Dec.  Dig.  i  225%.*] 

3.  SCH00U9  AND  SCHOOL  DiBTBICTS   ({  91*)— 

Expenditures— BoABDS  of  School  Dibko- 

TOBS. 

The  provisions  of  section  1581,  Comp. 
Laws  of  1897,  are  appUcable  to  and  binding 
upon  boards  of  school  directors  as  well  as 
boards  of  education. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |  210;  Dec.  Dig. 
i  91.*] 

4.  Schools  and  School  Districts  (|  80*)— 
Pttblio  Bdildinos— Sealed  Pboposau. 

Where  a  statute  requires  sealed  proposals 
and  letting  of  contract  for  public  buildings  to 
lowest  responsible  bidder,  a  reasonable  public 
notice  is  implied  from  the  requirements  of  the 
statute. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  §{  191.  192-194; 
Dec  Dig.  i  80.*] 

(Additional  Svllabut  by  Editorial  Staff.) 

6.  Officers  (J  65*)— "Vacant." 

An  office  is  "vacant"  whenever  it  is  un- 
occupied by  a  legally  qualified  incumbent,  who 
has  a  lawful  right  to  continue  therein  until  Ae 
happening  of  some  future  event. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  f{  76-84;   Dec.  Dig.  i  6S.*1 

Error  to  District  Court,  Union  County; 
before  Justice  Parker. 

Action  by  W.  G.  Bassett  and  others 
against  James  M.  Mays  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror.    Affirmed. 

The  defendants  in  error,  who  were  plain- 
tiffs below,  'filed  their  petition  in  the  dis- 
trict court  of  Union  county  within  the 
Fourth  judicial  district  of  the  territory  of 
New  Mexico,  on  March  26,  1910,  for  the  pur- 
pose of  restraining  James  M.  Mays,  Rafael 
Savedra,  and  Albert  W.  Farr,  who  were 
school  directors  of  school  district  No.  22, 
from  building  a  schoolhouse  in  said  district, 
pursuant  to  a  contract  made   with   C.  M. 


•Tor  other  caee«  see  tame  topic  and  section  NUMBBa  la  Deo.  Dii.  A  Am.  Dig.  Key  No.  Series  A  Rap'r  Indaxaa 
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WllUamB,  and  to  restrain  Joseph  GUI,  school 
superintendent,  from  approying  any  school 
warrant  issued  by  said  directors  in  pay- 
ment for  said  building,  and  to  restrain  Rob- 
ert Q.  Palmer,  bounty  treasurer  of  said 
county,  from  paying  any  such  warrant  Up- 
on '  the  filing  of  said  petition  an  injunction 
was  issued  by  Hon.  John  R.  McFle,  Associ- 
ate Justice  of 'the  Supreme  Court  of  the  ter- 
ritory of  New  Mexico,  and  Judge  of  the 
First  Judicial  district  court  thereof,  restrain- 
ing said  Mays, '  Savedra,  and  Farr,  as  such 
school  directors,  from  carrying  out  said  con- 
tract, end  restraining  said  Williams,  the 
contractor,  from  continuing  the  'building, 
and  restraining  said  Gill  and  Palmer  from 
approving  or  paying  any  warrants  Issued  in 
payment  to  such  builder.  The  restraining 
order  was  signed  by  "John  R.  McFie,  Asso- 
ciate Justice,"  without  designating  what 
court,  or  the  location  of  the  court,  of  which 
he  was  said  associate  Justice.  Said  restrain- 
ing order  cited  said  defendants  lielow,  now 
plaintiffs  in  error,  to  appear  before  the  dis- 
trict court  of  Union  county,  at  Raton,  on  the 
7th  day  of  April,  1910,  then  and  there  to 
show  cause  why  the  temporary  writ  of  in- 
junction jshoold  not  be  made  permanent 
The  summons  was  signed  by  the  clerk  of  the 
Fourth  Judicial  district  of.  New  Mexico,  but 
was  blank  as  to  the  authority  given  by  the 
Judge;  the  reason  being  that  there, was  no 
presiding  Judge  at  that  time  in  and  for  the 
Fourth  Judicial  district  of  New  Mexico, 
wherein  Union  county  was  situate.  To  this 
petition  and  order  to  show  cause  the  defend- 
ants/below,  now  plaintiffs  in  error,  filed 
their  motion  to  dissolve  the  injunction;  the 
same  being  now  a  part  of  the  record,  for  the 
reasons  therein  disclosed. 

Upon  the  petition  and  this  motion  to  dis- 
solve a  hearing  was  bad  before  said  Hon. 
John  R.  McFle,  at  Raton,  on  April  7,  1010, 
and  the  plaintiffs  below  asked  leave  to  file 
an  amended  petition  which  was  then  and 
there  granted,  and  defendants  below  again 
cited  to  appear  and  show  cause  April  19, 
1910,  to  which  ruling,  order,  and  Judgment 
of  the  court  defendants  below  duly  excepted. 
Defendants  in  error  filed  an  amended  peti- 
tion, and  to  this  plaintiffs  in  error  filed  a 
supplementary  motion  to  dissolve  'the  in- 
junction, and  also  filed  an  answer  to  the 
amended  petition,  which  answer  was  made 
a  part  of  the  supplementary  motion,  the  an- 
swer denying  every  material  allegation  of 
the  amended  petition,  and  was.  duly  verified, 
and  prayed  that  the  injunction  be  dissolv- 
ed, ithe  action  dismissed,  and  for  damages, 
with  costs  of  suit.  Upon  these  new  Issues  a 
bearing  was  had  at  Las  Vegas,  N.  M.,  be- 
fore Hon.  f  Frank  W.  Parker,  Associate  Jus- 
tice of  the  Supreme  Court  of  New  Mexico, 
and  Judge  of  the  Third  Judicial  district 
court,  whilst  he  was  holding  court  at  Las 
Vegas,  in  said  Fourth  Judicial  district;  there 
being  no  presiding  Judge  Of  said  Fourth 
Judicial  district  at  the  time.    A  final  decree 


was  rendered  herein  by  Judge  Parker,  and 
from  this  decree  plaintiffs  in  error  sued  out 
a  writ  of  error  before  the  clerk  of  the  Su- 
preme Court  bringing  the  case  to  tills  court 
on  error. 

H.  L.  Blckley  and  J.  Leahy,  both  of  Ra- 
ton, for  plaintiffs  in  error. 

HANNA,  J.  (after  stating  the  facts  as 
above).  The  defendant  in  error  has  filed  no 
brief  in  this  court  and  we.tiave  been  under 
the  necessity  of  engaging  in  an  unusual 
amount  of  research  work  to  arrive  at  a  cor- 
rect conclusion  with  respect  to  the  several 
important  questions  raised  in  this  case. . 

The  first  assignment  of  error,  relied  upon 
by  plalutlff  in  error,  is  tliatthe  injunction 
should  have  been  dissolved  f^t  the  first  hear- 
ing, because  the  petition  was  wholly  insuf- 
ficient to  give  the  court  Jurisdiction  to  issue 
the  temporary  writ;  because  the  Judge  Us- 
sutng  the  temporary  writ  liad  no  Jurisdic- 
tion of  the  subject-matter,  or  oltthe  parties 
to  tlie  action  at  the  time  the  order  was 
made;  becduse  the  Jurisdiction  of  the  court 
nowhere  appeared  of  record  in  the  casa 

I.  Considering  the  several  grounds  of  tliis 
assignment  of  error,  in  their  order,  we  are  of 
the  opinion  the  trial  court  did  have  Jurisdic- 
tion to  Issue  the  temporary  writ  The  court 
found  that  the  petitioners  were  resident  citi- 
zens and  taxpayers  of  school  district  No.  22, 
of  Union  county,  and  an  examination  of  the 
record  discloses  the  pleading  of  all  other 
necessary  Jurisdictional  facts. 

II.  The  alleged  lack  of  Jurisdiction  In  tlie 
Judge,  issuing  the  temporary  writ  over  the 
subject-matter  and  the  parties,  raises  a  ques- 
tion with  respect  to  the  Jurisdiction  of  terri- 
torial district  Judges  tn  districts  other  than 
those  to  which  they  were  assigned  wlille  act- 
ing in  such  districts  after  the  expiration  of 
the  term  of  the  presiding  Judge  of  such  dis- 
trict and  prior  to  the  assignment  of  a  new 
Judge  to  said  district 

Section  882  of  the  OompUed  Laws  of  1897 
provides  as  follows:  "When  any  Judge  of 
any  district  court  shall  be  absent  from  bis 
district  or  sliaU  be  in  any  manner  incapaci- 
tated from  performing  any  of  his  duties  as 
such  Judge,  any  other  district  Judge  in  the 
territory  may  perform  any  and  aU  such  du- 
ties for  him  the  same  as  he  might  do  if  pres- 
ent or  able  to  act:  Provided,  that  nothing 
herein  contained  shall  be  held  to  require  that 
such  other  district  Judge  must  come  within 
the  district  of  the  Judge  for  whom  he  Is 
acting  before  be  can  properly  perform  such 
duties  as  aforesaid."  It  is  apparently  urged 
that  this  provision  of  our  statutes  will  not 
apply  to  a  case  arising  through  vacancy  in 
the  office  of  presiding  Judge. 

[5]  It  has  l>een  said  that  "vacancy,"  as  ap- 
plied to  an  office,  has  no  technical  meaning. 
An  office  is  not  vacant  so  long  as  it  is  sup- 
plied in  the  manner  provided  by  the  Consti- 
tution, or  law,  with  an  incumbent  who  is 
legally  qualified  to  exercise  the  powers  and 
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perform  the  duties  wblch  pertain  to  It ;  and, 
conversely,  It  is  vacant.  In  the  eyes  of  the 
law,  whenever  It  1b  unoccupied  by  a  legally 
quallfled  Incumbent,  who  has  a  lawful  right 
to  continue  therein  until  the  happening  of 
some  future  event.  Collins  v.  State,  8  Ind. 
344-350 ;  People  v.  Tllton,  37  Cal.  614-617 ; 
Prultt  V.  Squires,  64  Kan.  855,  68  Pac.  643. 

We  find  in  section  2901  of  the  Compiled 
Laws  of  1897  further  provision  in  this  con- 
nection. Section  2901:  "When  any  Justice 
of  the  Supreme  Court  shall  be  absent  from 
his  district,  or  shall  be  In  any  manner  Inca- 
pacitated from  acting  or  performing  any  of 
his  duties  of  judge  or  chancellor  in  his  dis- 
trict, or  from  holding  court  therein,  any  oth- 
er Justice  of  the  Supreme  Court  may  per- 
form all  such  duties,  hear  and  determine  all 
petitions,  motions,  demurrers,  grant  all  rules 
and  Interlocutory  ord«:«  and  decrees,  as  also 
all  extraordinary  writs  In  said  district.". 

[1]  From  these  two  statutory  provisions 
we  are  clearly  of  the  opinion  that  it  was 
the  intention  of  the  Legislature  to  cover  all 
circumstances  that  might  prevent,  or  dis- 
qualify, any  presiding  Judge  from  exercising 
the  duties  of  his  office. 

In  the  case  of  Francisco  Gonzales  y  Bor- 
rego  et  al.  v.  Territory  of  New  Mexico,  8 
N.  VL  446-495,  46  Pac.  349,  363,  the  territori- 
al Supreme  Court,  referring  to  the  provi- 
sions of  the  Act  of  Congress  of  Sept  9,  1860, 
e.  49,  9  Stat.  446,  used  the  following  lan- 
guage: "It  will  be  noted  that  the  Judicial 
power  which  Is  thus  vested  in  plenary  terms 
in  the  district  courts  is  to  be  exercised  In 
each  district  'by  one  of  the  justices  of  the 
Supreme  Court.'  It  does  not  require  that 
it  shall  be  exercised  by  any  particular  one 
of  the  Justices;  and  while,  for  the  conven- 
ience of  the  public,  a  Judge  Is  to  be  assigned 
to  each  district,  who  Is  required  to  reside 
therein,  there  is  no  express  or  implied  prohi- 
bition upon  any  Judge  against  exercising 
power  in  any  district  not  the  one  to  which 
he  has  been  assigned.  There  Is  nothing  in 
the  language  of  that  clause  requiring  such  a 
OMistmction  as  wUl  confine  the  exercise  of 
the  power  to  the  particular  justice  assigned 
to  the  district,  when  that  person  is  other- 
wise incapacitated." 

We  are  constrained  to  believe  that  Con- 
gress and  the  Legislature,  In  the  necessary 
purpose  of  providing  for  the  prompt  admin- 
istration of  Justice,  intended  that  the  district 
courts  of  the  territory  should  be  open  at  all 
times  and  that  any  associate  Justice  of  the 
Supreme  Court  might  preside  over  such  court 
to  effectuate  such  purpose. 

The  Supreme  Court  of  the 'United  States, 
in  the  case  of  Francisco  Gonzales  y  Borrego 
et  al.  V.  William  P.  Cunningham,  Sheriff  of 
Santa  F6  County,  164  U.  S.  612,  17  Sup.  Ct. 
182,  41  L..  Ed.  572,  considered  the  sources 
and  history  of  the  legislation  pertaining  to 
this  question  of  Jurisdiction  of  associate  Jus- 
tices of  the  territorial  Supreme  Court.  The 
Importance  of  this  question  and  Its  effect 


upon  recent  litigation  in  the  Fourth  district 
will  Justify  our  lengthy  quotation  from  this 
case.  The  Honorable  Chief  Justice  Fuller  in 
his  opinion  in  this  case  said:  "The  conten- 
tion here  Is  that  the  proceedings  before 
Judge  Hamilton  were  coram  non  Judlce  and 
void  because,  being  the  member  of  the  Su- 
preme Court  assigned  to  the  Fifth  district, 
he  could  not  exercise  Judicial  power  In  the 
First  district  By  U.  S.  Rev.  Stat  §  1851, 
It  was  provided  tiiat  'the  legislative  powers 
of  every  territory  shall  extend  to  all  rightful 
subjects  of  legislation  not  Inconsistent  with 
the  Constitution  and  laws  of  the  United 
States.'  By  U.  S.  Rev.  Stat.  (  1865,  that 
'every  territory  shall  be  divided  into  three 
judicial  districts ;  and  a  district  court  shall 
be  held  In  each  district  of  a  territory  by  one 
of  the  Justices  of  the  Supreme  Court  at  such 
time  and  place  as  may  be  prescribed  by  law, 
and  each  judge,  after  assignment  shall  re- 
side in  the  district  to  which  he  is  assigned.' 
By  U.  S.  Rev.  Stat  |  1874,  that  'the  Judges 
of  the  Supreme  Court  of  each  territory  are 
authorized  to  hold  court  within  their  respec- 
tive districts.  In  the  counties  wherein,  by  the 
laws  of  the  territory,  courts  have  been  or 
may  be  established,  for  the  purpose  of  hear- 
ing and  determining  all  matters  and  causes 
except  those  in  which  the  United  States  is  a 
party.'  Section  1907  provided .  that  'the  Judi- 
cal power  In  New  Mexico,  Utah,  Washington, 
Colorado,  Dakota,  Idaho,  Montana  and  Wyo- 
ming shall  be  vested  In  a  Supreme  Court 
district  courts,  probate  courts,  and  In  Jus- 
tices of  the  peace.'  These  provisions,  muta- 
tis mutandis,  were  contained  in  the  organic 
law  of  New  Mexico.  The  number  of  judges 
of  that  territory  having  been  raised  to  five, 
it  was  provided  by  an  act  of  July  10,  1890 
(26  Stat  at  L.  226,  c.  665):  'Sec  8.  That  the 
said  territory  shall  be  divided  Into  five  Ju- 
dicial districts,  and  a  district  court  shall  be 
held  in  each  district  by  one  of  the  Justices 
of  the  Supreme  Court,  at  such  time  and 
place  as  is  or  may  be  prescribed  by  law. 
Each  Judge,  after  asslgnm^t  shall  reside 
in  the  district  to  which  he  is  assigned.  Sec. 
4.  That  the  present  chief  Justice  and  his  as- 
sociates are  hereby  vested  with  power  and 
authority,  and  they  are  hereby  directed  to 
divide  said  territory  Into  five  Judicial  dis- 
tricts, and  moke  such  assignment  of  the 
judges  provided  for  in  the  first  section  of 
this  act  as  shall  in  their  judgment  be  meet 
and  proper.'  Section  1852  of  the  Compiled 
Laws  of  New  Mexico  of  1884  Is  as  follows: 
'When  any  Justice  of  the  Supreme  Court 
shall  be  absent  from  bis  district,  or  shall  be 
in  any  manner  incapacitated  from  acting  or 
performing  any  of  his  duties  of  Judge  or 
chancellor,  in  his  district  or  from  holding 
court  therein,  any  other  Justice  of  the  Su- 
preme Court  may  perform  all  such  duties, 
hear  and  determine  all  petitions,  motions, 
demurrers,  grant  all  rules  and  Interlocutory 
orders  and  decrees,  as  also  all  extraordinary 
writs  in  said  district'    It  appears  to  us  that 


Digitized  by  VjOOQIC 


612 


125  PACIFIC  KEPORTEB 


(N.M. 


Uils  enactment  was  within  the  power  of  the 
legislative  assembly  under  the  Revised  Stat- 
utes, and  that  it  is  not  inconsistent  with  the 
provision  for  the  assignment  of  the  judges 
to  particular  districts  and  their  residence 
therein.  By  the  organic  act  and  the  Revised 
Statutes,  the  whole  of  the  Judicial  power 
of  the  territory  was  vested  tn  the  Supreme 
Court,  district  and  probate  courts,  and  Jus- 
tices of  the  peace;  and  the  Supreme  Court 
and  district  courts  possessed  common-law 
and  chancery  Jurisdiction.  The  Supreme 
Court  of  the  territory  held  that  the  Judicial 
power,  which  was  thus  rested  in  plenary 
terms  in  the  district  courts,  was  to  be  exer- 
cised In  each  district  'by  one  of  the  Justices 
of  the  Supreme  Court,'  and  that  the  organic 
law  did  not  require  that  it  should  be  exercis- 
ed by  any  particular  one  of  the  Justices; 
that,  whUe  for  the  convenience  of  the  public 
It  was  provided  that  a  Justice  should  be  as- 
signed to  each  district  and  reside  therein, 
there  was  no  express  or  implied  prohibition 
upon  any  Judge  against  exercising  the  power 
in  any  district  other  than  the  one  to  which 
he  has  been  assigned;  and  that  there  was 
nothing  in  the  language  of  the  provision  re- 
quiring such  a  construction  as  would  confine 
the  exercise  of  the  power  to  the  particular 
Justice  assigned  to  a  district  when  he  might 
be  otherwise  Incapacitated." 

It  should  be  borne  In  mind  that  section 
1852  of  the  Compiled  Laws  of  New  Mexico 
of  1884  api)ears  in  the  compilation  of  1897  as 
section  2901. 

In  considering  the  effect  and  purpose  of 
this  legislation,  we  are  of  the  opinion  that 
the  Honorable  Associate  Justice  John  R,  Mc- 
Fle  had  Jurisdiction  over  both  the  subject- 
matter  and  parties  at  the  time  he  made  the 
order  granting  the  temporary  writ  of  In- 
junction. 

III.  This  leaves  but  the  final  objection 
nrged  In  connection  with  the  first  assign- 
ment of  error,  t  e.,  that  the  Jurisdiction  no- 
where appeared  of  record  in  the  case.  The 
order  granting  the  temporary  writ  was  sign- 
ed "John  R.  McFle,  Associate  Justice,  act- 
ing in  the  absence  of  the  Judge  of  the  Fourth 
Judicial  district."  The  authorities  are  not 
In  harmony  as  to  the  necessity  for  the  rec- 
ord showing  the  authority  of  a  Judge's  act 
In  a  district  other  than  his  own.  It  has 
been  said  that,  in  the  absence  of  any  show- 
ing to  the  contrary.  It  will  be  presumed  that 
he  acted  under  proper  authority.  We  are 
fully  of  the  opinion,  however,  that  the  au- 
thority of  Judge  McFle,  In  this  instance, 
sufficiently  appeared,  and  that  further  In- 
quiry mto  the  merit  of  this  assignment  of 
error  is  unnecessary. 

IV.  The  next  assignment  of  error  relied 
upon  is  based  upon  the  fifth  finding  of  fact 
and  the  conclusion  of  law  drawn  therefrom 
as  the  same  appears  In  the  final  decree.  The 
fifth  finding  of  fact  is  as  follows:  "Fifth. 
That  the  said  alleged  contract  made  and  en- 


tered into  by  the  defendants,  C.  it.  Williams, 
James  M.  Mays,  Rafael  Savedra,  and  Albert 
W.  Farr,  as  trustees  of  school  district  No. 
22,  of  Union  county,  N.  M.,  was  made  with- 
out any  advertisements  or  public  notices,  and 
that  said  proposed  expenditure  amounted  to 
$5,820,  but  that  eight  requests  for  bids  and 
sealed  proposals  were  made  by  writing  let- 
ters to  eight  different  contractors,  and  three 
sealed  bids  were  received." 

The  alleged  erroneous  conclusion  of  law, 
also  fonnd  In  the  final  decree.  Is  as  follows; 
"In  view  of  the  foregoing  findings  of  fact, 
the  court  is  of  the  opinion  that,  under  sec- 
tion 1581  of  the  Compiled  Laws  of  the  Ter- 
ritory of  New  Mexico,  the  said  alleged  con- 
tract made  and  entered  into  by  and  between 
the  defendant  C.  M.  Williams  and  the  de- 
fendants James  M.  Mays,  Rafael  Savedra, 
and  Albert  W.  Farr,  acting  as  the  board  of 
trustees  of  school  district  No.  22  of  Union 
county,  N.  M.,  is  null  and  void  in  that  no 
advertisement  or  public  notices  of  any  kind 
or  character  requesting  the  submission  of 
sealed  proposals  for  the  erection  of  said 
school  building  according  to  the  plans  and 
specifications  adopted  by  said  school  board 
was  made." 

Section  1581  referred  to  is  section  26  of 
chapter  77  of  the  Session  Laws  of  1891.  It 
Is  urged  by  plaintiffs  in  error  that  said  chap- 
ter 77  of  the  Sesslop  Laws  of  1891  was  ai- 
acted  for  the  sole  purpose  of  creating  a 
board  of  education  In  mnnlcipalitles,  and 
specifying  the  duties  and  powers  thereof, 
and  that  the  defendants  below,  plalntlflk  In 
error  here,  are  not  bound  by  the  provisions 
of  said  section  1581  with  respect  to  the  re- 
quirement for  letting  of  a  contract  for  the 
erection  of  a  public  building  involving  the 
expenditure  of  more  than  $500,  upon  sealed 
proposals,  and  to  the  lowest  responsible  bid- 
der. 

It  is  also  contended  that  section  1534  of 
the  Compiled  Laws  of  1897,  which  appears  as 
section  21  of  chapter  25  of  the  Session*  Laws 
of  1891,  as  amended  by  chapter  97  of  the 
Laws  of  1907,  and  section  1  of  chapter  119 
of  the  Session  Laws  of  190S,  contains  all  the 
provisions  empowering  school  directors  to 
provide  schoolhouses  and  sites  therefor,  and 
also  all  provisions  for  the  making  of  con- 
tracts In  relation  thereto,  and  that  nowhere 
is  there  any  requirement  that  a  board  of 
school  directors  shall  advertise  for  bids,  be- 
fore letting  a  contract  for  the  building  of 
a  schoolhouse,  involving  an  expenditure  of 
more  than  $500. 

Chapter  25  of  the  Session  Laws  of  1891, 
Is  entitled  "An  act  establishing  common 
schools  in  the  territory  of  New  Mexico,  and 
creating  the  office  of  superintendent  of  pub- 
lic instruction."  This  act  was  approved 
February  12,  1891,  and  provides  for  the  cre- 
ation of  the  territorial  board  of  education 
and  the  office  of  superintendent  of  public  in- 
struction, and  the  duties  of  such  superin- 
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tendent  of  pnblic  Instruction.  Said  act  fur- 
ther provides  for  the  election  of  a  superin- 
tendent of  schools  for  each  county,  defining 
his  duties,  and  provides  for  the  formation 
of  school  districts  and  for  regulation  there- 
of, prescribing  the  aualiflcatlons  of  school 
directors,  and  defining  the  duties  of  such  di- 
rectors; further  providing  as  to  general 
matters  in  connection  with  taxation  and 
school  funds.  This  act  is  plainly  limited  In 
its  scope  to  the  purpose  Indicated,  and  the 
45  sect  Ions,  of  the  act  appear  in  the  compila- 
tion of  1S97  as  sections  1514  to  1557,  both 
ladnsive. 

At  the  same  session  of  the  Legislature  an 
act  designated  as  an  amendatory  act  of  said 
chapter  26  was  passed,  and  appears  In  the 
Session  Laws  of  1891  as  chapter  77.  This 
last-mentioned  act  is  entitled:  "An  act  to 
amend  an  act  entitled  'An  act  to  establish 
common  schools  In  the  territory  of  New 
Mexico  and  creating  the  office  of  superin- 
tendent of  public  instruction,'  approved  Feb- 
mary  11,  1891."  This  last-mentioned  act  of 
the  Legislature  was  approved  February  26, 
1891,  and  appears  In  the  Complied  Laws  of 
1887  as  sections  1658  to  1591,  both  inclusive. 
It  provides  for  salaries  of  county  superin- 
tendents, requirements  as  to  qualification  of 
voters  at  school  elections,  exemption  of  cer- 
tain classes  of  property  from  taxation  for 
school  purposes,  and  for  the  establishment 
and  maintenance  of  a  system  of  schools  in 
each  city  or  town ;  all  cities  and  towns  then 
organised,  or  thereafter  organized  under  any 
law  of  the  territory,  to  be  governed  by  the 
provisions  of  this  act  The  authorities  hav- 
ing charge  of  such  schools  are  designated  as 
boards  of  edncatlon: 

It  appears  that  the  second  act  of  the  Leg- 
islatnre,  referred  to,  amends  the  first  act  in 
the  matter  of  a  general  tax  levy,  and  that 
it  supplements  other  provisions  of  the  first 
act,  particularly  with  regard  to  provision 
for  necessary  expenses  of  members  of  the 
board  of  education  and  pay  for  the  services 
of  the  county  superintendent 

A  careful  examination  of  both  acts  far- 
ther discloses  that  those  sections  which  are 
general  In  their  scope  or  application  were 
apparently  intended  by  the  Legislature  to 
apply  to  all  common  schools;  reference  to 
the  provisions  as  to  poll  tax  and  compul- 
sory attendance  verifying  this  Statement 

[2]  In  the  case  of  Blackwell  v.  Bank  of 
Albuquerque,  10  N.  M.  666,  68  Pac.  47,  our 
territorial  Supreme  Court  held:  "It  Is  a 
well-settled  principle  that  all  laws  enacted 
at  the  same  session  of  the  Legislature  relat- 
ing to  the  same  subject  are  in  pari  materia, 
and  are  to  be  considered  and  construed  to- 
gether as  if  they  were  difTerent  sections  of 
one  act,  and  as  if  enacted  on  the  same  day." 

[3]  We  are  therefore  of  the  opinion  that 


section  1581  (section  26  of  chapter  77  of  the 
Session  Laws  of  1891)  of  the  Compiled  Laws 
of  1897  is  applicable  to,  and  binding  upon, 
boards  of  school  directors  as  well  as  boards 
of  edncatlon. 

[4]  This  leaves  for  our  determination  but 
one  question,  viz.:  In  the  absence  of  a  pro- 
vision In  the  statute  requiring  publication  of 
notice,  or  call  for  bids.  In  matters  of  con- 
tracts for  public  work,  where  competitive 
bidding  is  required.  Is  publication  of  notice 
necessary  or  required?  The  statute  in  ques- 
tion is  as  follows:  "No  expenditure  Involv- 
ing an  amount  greater  than  two  hundred 
dollars,  shall  be  made  except  in  accordance 
with  the  provisions  of  a  written  contract, 
and  no  contract  Involving  an  expenditure  of 
more  than  five  hundred  dollars,  for  the  pur- 
pose of  erecting  any  public  buUdings  or  mak- 
ing any  Improvements,  shall  be  made  except 
upon  sealed  proposals,  and  to  the  lowest  re- 
sponsible bidder."  It  Is  urged  that  this  stat- 
ute does  not  In  language  require  any  adver- 
tisement for  bids,  but  we  cannot  agree  with 
this  contention. 

It  has  been  held,  in  a  similar  case  where 
sealed  proposals  were  required  and  the  work 
was  to  .be  let  to  the  lowest  responsible  bid- 
der, that  the  requirements  referred  to  plain- 
ly Implied  that  there  should  be  notice.  Galr 
breath  v.  Newton,  30  Mo.  App.  394.  In  the 
same  case,  subsequently  before  the  same 
court,  the  doctrine  that  notice  was  Implied 
where  sealed  proposals  and  a  letting  to  the 
lowest  responsible  bidder  were  required  was 
reaffirmed,  and  the  Implied  notice  was  de- 
fined as  reasonable  public  notice^  Galbreath 
V.  Newton,  45  Mo.  App.  322. 

We  are  clearly  of  the  opinion  that  this 
statute  (section  1681)  required  competitive 
bidding,  based  upon  plans  and  specifications, 
and  to  attain  that  end  some  form  of  reason- 
able public  notice  was  required  and  is  to  be 
Implied  from  the  nature  of  the  statute. 
Chippewa  Bridge  Co.  v.  City  of  Durand,  122 
Wis.  85,  99  N.  W.  607,  106  Am.  St  Rep.  931. 

It  has  also  been  held  that  a  requirnnent 
for  public  work  to  be  let  to  the  lowest  bid- 
der necessarily  implies  a  common  standard 
by  which  to  measure  the  respective  bids, 
which  should  be  prepared  and  upon  which 
the  bids  must  be  based.  Mazet  v.  Pitts- 
burgh, 137  Pa.  648,  20  Atl.  693 ;  Kneeland  t. 
Furlong  et  al.,  20  Wis.  437. 

It  not  appearing  in  this  case  that  any 
form  of  public  notice  was  given,  we  are  of 
the  opinion  that  the  court  below  did  not  err 
in  its  findings  of  fact  and  conclusions  of  law 
based  thereupon,  and  the  decree  Is  therefore 
affirmed. 

ROBERTS.  O.  T.,  and  RAYNOLDS,  IMs- 
trlct  Judge,  concur. 
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DEPARTMENT  STORE  CO.  v.  GAUS-LANG- 
ENBERG  HAT  CO. 

(Supreme  Court  of  New  Mexico.     May  5, 
1012.) 

1.  Pleading  (J  121*)— DeniaI/— Effect. 

The  denial  of  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  indebted- 
ness and  plaintiffs  demand  for  payment  is 
no  denial  at  all;  the  facts  being  those  which 
defendant   must  necessarily   know. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §S  245-248;    Dec.  Dig.  §  121.*] 

2.  Pleading      (|      127*) —Admissions      by 
Pleadings— Insolvenot. 

Where  the  pleadings  admitted  that  de- 
fendant corporation  was  unable  to  meet  its 
obligations  as  they  matured,  its  insolvency  was 
admitted. 

[EM.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  U  264-268;    Dec.  Dig.  |  127.*] 

3.  Corporations   (S  553*)  —Reoeivebb— Ap- 
pointment. 

Under  Laws  1905,  c.  79,  {  72,  providing 
that  whenever  a  corporation  shall  become  in- 
solvent, or  suspend  its  ordinary  business  from 
want  of  funds,  any  creditor  or  stockholder 
may  apply  for  an  injunction  and  a  receiver, 
and  a  receiver  shall  be  appointed  unless  it 
shall  appear  that  the  corporation  is  about  to 
resume  its  business  with  safety  to  the  pubUc 
and  advantage  to  the  stockholders,  while  mere 
inability  to  meet  pecuniary  obligations  as  they 
qiature  will  not  warrant  a  receivership,  it  must 
appear  that  the  insolvency  is  of  such  a  char- 
acter that  the  corporation  will  not  be  able  to 
resume  its  business  with  safety  to  the  pub- 
lic and  advantage  to  its  stockholders,  but 
where  a  corporation  is  hopelessly  insolveni, 
and  is  unable  to  procure  insurance  on  its  prop- 
erty, and  there  have  been  two  fires  in  its  stock 
of  merchandise,  the  appointment  of  a  receiver 
is  justified. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §§  2201-2216;  Dec.  Dig.  { 
653.*] 

4.  Cobpobations   (|  557*)  —  Receivebs— AN- 
BWEB- Immatebial  Answeb. 

In  a  proceeding  for  the  appointment  of  a 
receiver  and  issuance  of  an  injunction  to  re- 
strain an  insolvent  corporation  from  doing 
business,  where  the  defendant's  answer  ad- 
mitted its  insolvency  and  inability  to  pay  a 
large  amount  of  debts,  allegations  that  part 
of  the  indebtedness  mentioned  in  the  complaint 
was  illegal  were  immaterial,  constituting  no 
defense. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  {f  "2227,  2228,  2230;  Dec. 
Dig.  I  557.*] 

6.  CoBPORATiowB  (J  667*)— Receivebs— Ap- 
pointment. 

In  a  proceeding  for  the  appointment  of  a 
receiver  of  and  issuance  of  an  injunction  to 
restrain  an  insolvent  corporation  from  con- 
tinuing its  business,  where  the  corporation  ad- 
mitted its  insolvency,  allegations  that  the  suit 
was  maliciously  instigated  by  one  of  the  cred- 
itors of  the  corporation  were  immaterial,  con- 
stituting no  defense. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  {{  2227,  2228,  2230;  Dec. 
Dig.  f  557.*] 

6.  Cobpobations    (§    558*)— Receivers— Na- 
ture OF  Pboceedinos. 

Under  Laws  1905,  c.  79,  §  72,  providing 
that  a  receiver  may  be  appointed  of  an  insol- 
vent corporation  upon  petition  of  a  creditor  or 
stockholder   where    it   is    shown   by   affidavits 


that  the  corporation  is  hopelessly  insolvent  and 
cannot  resume  business,  the  judgment  appoint- 
ing a  receiver  is  a  final  judgment  which  can- 
not be  vacated,  so  as  to  allow  the  defendant  to 
further  plead. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions. Cent  Dig.  |{  2237-2240;  Dec.  Dig.  | 
558.*] 

Error  to  District  Court,  Colfax  County; 
before  Justice  C.  J.  Roberts. 

Action  by  th*  Gaus-Langenberg  Hat  Com- 
pany, a  corporation,  against  the  Department 
Store  Company,  a  corporation.  There  was  a 
judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Argued  before  HANNA  and  PARKER,  JJ., 
and  E.  C.  ABBOTT,  District  Judge. 

J.  Leahy,  H.  L.  Blcldey,  and  L.  S.  Wilson, 
all  of  Raton,  for  plaintiff  In  error.  R  A. 
Mann,  of  Albuquerque,  and  John  D.  Morrow, 
of  Raton,  for  defendant  In  error. 

PARKER,  J.  O^is  was  an  action  brought 
in  the  district  court  for  Colfax  county,  un- 
der the  proTlalons  of  sections  72  and  73  of 
chapter  79  of  the  Laws  Of  1905,  relating  to 
insolvent  corporations.  An  injunction  was 
granted  and  a  receiver  appointed,  ex  parte. 
Thereafter  the  plaintiff  in  error  filed  an  an- 
swer, whereupon  defendant  In  error  filed  a 
motion  to  strike  out  portions  of  tbe  answer 
and  a  motion  for  Judgment  on  the  pleadings. 
These  two  motions  came  on  for  bearing  and 
were  argued,  submitted,  and  sustained  by  tbe 
court  A  decree  wtui  then  entered  continuing 
the  injunction  theretofore  granted,  and  again 
appointing  the  same  receiver  and  clothing 
him  with  all  of  the  statutory  powers  as  speci- 
fied In  section  73  of  the  act  above  mentioned. 
Thereupon  plaintiff  in  error  filed  a  motion  to 
vacate  said  decree,  which  was  overruled,  and 
It  sued  out  this  writ  of  error  for  the  purpose, 
as  stated  in  tbe  praecipe  for  record,  of 
presenting  four  questions,  as  follows:  (1) 
Whether  or  not  the  trial  Judge  erred  In  ren- 
dering bis  decision  giving  tbe  plaintiff  Judg- 
ment upon  the  pleadings  in  this  cause  upon 
the  motion  of  the  plaintiff  therefor,  and  ap- 
pointing a  permanent  receiver  and  granting 
a  permanent  Injunction  herein.  (2)  Whether 
or  not  It  was  error  on  tbe  part  of  tbe  Judge 
assuming  to  try  said  cause  to  strike  out  of  the 
answer  of  defendant  paragraphs  8,  9,  10,  11, 
and  12,  and  all  that  portion  of  paragraph  7  of 
defendant's  answer  after  the  first  line  there- 
of, or  to  strike  out  any .  of  said  paragraphs 
or  any  part  thereof.  (3)  Whether  or  not 
such  Judge  erred  In  not  sustaining  defend- 
ant's motion  to  vacate  s»id  order  and  decree 
and  allow  the  defendant  to  defend  said  ac- 
tion either  with  amended  answer  or  other- 
wise. (4)  Whether  or  not  Hon.  Ira  A.  Ab- 
bott, who  assumed  to  try  sale  cause,  had  any 
Jurisdiction  to  try  the  samr?  In  chambers 
when  not  in  attendance  upon  the  Supreme 
Court'  and  when  not  assigned  la  the  Fourth 
Judicial  district  of  said  territory,  and  when 
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there  was  a  vacancy  In  the  office  of  the  Judge 
of  said  Fourth  judicial  district 

I.  The  first  question  is  the  most  Important, 
and  lies  at  the  foundation  of  the  whole  case. 
The  defendant  In  error,  plaintiff  below,  after 
alleging  the  Indebtedness  to  it,  alleged:  "That 
said  defendant  corporation  is  insolvent ;  that 
defendant  has  no  credit;  is  unable  to  settle 
its  current  bills  as  they  become  due;  has 
permitted  notes  executed  by  it  to  go  to  pro- 
tests has  i)ermltted  numerous  suits  to  be 
filed  against  it  by  its  creditors;  has  permit- 
ted its  stock  of  goods  and  assets  to  become 
depleted;  has  no  credit  among  trading  con- 
cerns and  supply  houses  with  which  to  re- 
plenish its  depleted  stock."  It  further  al- 
leged that  plaintiff  in  error  was  indebted  to 
various  tfther  creditors  In  the  sum  of  $29,500, 
and.  If  certain  outstanding  notes  were  valid, 
a  farther  sum  of  $13,000;  that  a  portion  of 
the  stock  of  merchandise  of  plaintiff  in  error 
was  destroyed  by  fire,  and  on  the  succeeding 
night  a  second  fire  occurred  in  the  same  por- 
tion of  the  building;  that  thereafter  the 
insurance  companies  canceled  all  insurance 
on  the  stock  of  goods,  and  no  insurance  could 
be  obtained. 

Plaintiff  in  error.  In  its  answer,  denied 
knowledge  or  information  sufficient  to  form 
a  belief  as  to  its  indebtedness  to  the  de- 
fendant in  error,  and  alleged  that,  if  it  did 
owe  the  amount  claimed,  a  "substantial  por- 
tion of  said  amount  is  not  yet  due";  denied 
knowledge  or  information  as  to  whether  de- 
mand had  been  made  upon  it  for  the  amouut 
doe  defendant  in  error;  denied  specifically 
the  allegations  of  tlie  complaint  in  regard  to 
its  insolvency,  but  admitted  that  its  indebt- 
edness exceeded  $12,000;  admitted  that  it 
liad  applied  for  Insurance,  and  alleged  that, 
before  the  appointment  of  the  receiver,  it 
"had  a  reasonably  good  prospect"  of  secur- 
ing insurance ;  alleged  that  it  was  establish- 
ing its  credit  with  merchandise  houses,  and 
that,  if  allowed  to  control  its  own  affairs,  it 
would  be  able  to  resume  its  active  business 
in  a  short  time,  and  conduct  the  same  for  the 
l>eneflt  and  advantage  of  its  stockholders  and 
others  interested.  Other  allegations  appear 
in  the  complaint  and  answer,  which  will  be 
noticed  later. 

[1]  The  denial  of  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  in- 
debtedness and  demand  for  payment  is  no 
denial.  These  are  facts  of  which  the  plain- 
tiff in  error  was  necessarily  informed,  and  a 
denial  in  this  form,  under  such  circumstanc- 
es, is  nnavaillng.  Railroad  Co.  v.  Werthelm, 
15  N.  M.  505,  110  Pac  573,  30  L.  R.  A.  (N. 
8.)  771. 

We  have,  then,  a  case  alleged  and  unde- 
nted of  past-due  indebtedness  of  a  corpora- 
tion, payment  duly  demanded  and  refused, 
and  admitted  indebtedness  of  over  $12,000  to 
diverse  creditors;  stock  of  merchandise  and 
fixtures  upon  which  no  insurance  could  be 
obtained  and  in  which  two  successive  fires 
itui  occurred;    and  alleged  lack  of  credit, 


which  is  denied,  but  which,  later  In  the  an- 
swer, is  practically  admitted  by  the  allega- 
tion that  plaintiff  in  error  was  establishing 
its  credit;  pending  actions  for  the  collection 
of  current  indebtedness  admitted  in  the  an- 
swer. 

It  is  to  be  remembered  that  a  preliminary 
injunction  had  been  granted  and  a'  receiver 
appointed,  ex  parte,  and  upon  the  filing  ol 
the  answer  the  cause  was  argued  and  sub-, 
mitted  without  objection  as  upon  order  to 
show  cause.  The  only  showing  made  by 
plaintiff  in  error  was  the  answer.  Certain 
affidavits  appear  to  have  been  filed  with  the 
complaint,  but  they  are  not  in  the  record. 
Upon  this  state  of  the  case,  the  court  found 
the  issues  for  the  defendant  in  error,  contin- 
ued the  injunction,  and  reappointed  the  re- 
ceiver as  above  stated. 

The  argument  against  the  action  of  the 
court  in  awarding  Judgment  on  the  pleadings 
proceeds  upon  the  theory  that  it  is  necessary 
to  allege  and  show,  not  only  that  plaintiff  in 
error  was  insolvent  in  the  sense  that  it  was 
unable  to  meet  its  current  obligations  as  they 
matured,  but  also  that  it  was  "not  about  to 
resume  its  business  In  a  short  time  there- 
after with  safety  to  the  public  and  advan- 
tage to  its  stockholders."  It  is  argued  that 
no  allegation  of  the  latter  requirement  ap- 
pears in  the  complaint,  and  in  the  answer  it 
is  alleged  that,  out  of  its  resources,  in  a 
short  time  it  would  liquidate  all  of  its  lia- 
bilities and  be  in  a  prosperous  condition,  and 
be  able  to  resume  its  active  business  with 
advantage  to  its  stockholders  and  all  others 
concerned.  How  this  desirable  condition  of 
affairs  Is  to  be  brought  about  is  not  shown 
by  the  answer.  The  allegation  amounts  sim- 
ply to  the  expression  of  an  opinion,  and  pre- 
sents no  facts  to  the  court  for  consideration. 

[2]  It  is  apparent,  from  the  foregoing,  that 
there  was  no  question  upon  the  pleadings  as 
to  the  insolvency  of  the  plaintiff  in  error;  it 
being  admitted  that  it  was  unable  to  meet 
its  pecuniary  obligations  as  they  matured. 
Empire  State  Trust  Co.  v.  Trustees  of  Fish- 
er, 67  N.  J.  Bq.  002,  00  Atl.  940,  3  Ann.  Cas. 
393;  Catlln  v.  Vichachi  Mining  Co.,  73  N.  J. 
Eq.  286,  67  Atl.  194;  Reinhnrdt  v.  Interstate 
Telephone  Co.,  71  N.  J.  Bq.  70,  63  Atl.  1097. 

[3]  But  it  is  correctly  urged  by  plaintiff  in 
error  that  mere  inability  to  meet  pecuniary 
obligations  as  they  mature  is  not  enough  to 
authorize  an  Injunction  and  receiver.  It  has 
been  so  held  under  the  New  Jersey  statute, 
from  which  ours  is  taken.  The  insolvency 
must  be  found  to  be  of  such  a  character  and 
quality  that  the  corporation  will  not  be  able 
to  resume  its  business  with  safety  to  the 
public  and  advantage  to  its  stockholders. 
Atlantic  Trust  Co.  v.  Consolidated  Electric 
Storage  Co.,  49  N.  J.  Eq.  402,  23  AU.  934; 
Cook  V.  Bast  Trenton  Pottery  Co.,  53  N.  J. 
Eq.  29,  30  AU.  634. 

No  specific  allegation  of  inability  to  re- 
sume business  appears  in  the  couii>lalnt.  It 
is  argued  by  counsel  for  plaintiff  in  error 
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that  In  this  particular  the  complaint  falls  to 
state  a  cause  of  action.  We  do  not  so  under- 
stand the  complaint.  The  facts  relied  upon 
to  show  the  character  of  the  Insolvency  are 
set  out  In  the  complaint.  To  make  the  fur- 
ther allegation  of  inability  to  resume  busi- 
ness with  safety  to  the  public  and  advantage 
to  the  stoclcbolders  in  the  terms  of  the  stat- 
ute would  be  to  add  merely  a  conclusion 
from  the  facts  already  stated,  and  would  add 
nothing  to  the  complaint  This  holding  In 
no  way  conflicts  with  the  holding  In  Irriga- 
tion Co.  V.  Lee  et  al.,  15  N.  M.  567,  113  Pac. 
834.  In  that  case  the  allegation  was  "that 
the  said  corporation  is  insolvent  and  has 
suspended  its  ordinary  business  for  want  of 
funds  to  carry  on  the  same."  No  facts  show- 
ing the  character  of  the  insolvency  or  inabil- 
ity to  resume  business  are  stated,  and  the 
court,  following  the  New  Jersey  decisions, 
properly  held  the  complaint  Insufficient. 

It  is  further  urged  by  counsel  that  the 
facts  alleged  In  the  complaint  and  not  de- 
nied in  the  answer  are  wholly  insufficient  to. 
warrant  the  action  of  the  court  in  awarding 
the  drastic  remedy  of  Injunction  and  re- 
ceiver. 

Much  confusion  arises  from  the  fact  that 
counsel  in  their  brief  found  much  of  their 
argument  on  the  allegations  of  a  proposed 
amended  answer  which  they  offered  to  file, 
and  which  contains  many  allegations  of  fact 
not  mentioned  In  the  original  answer.  But, 
as  will  be  hereafter  shown,  these  allegations 
cannot  be  considered  in  determining  the  cor- 
rectness or  Incorrectness  of  the  action  of  the 
trial  court  We  have  carefully  considered 
the  pleadings,  and  taking  Into  consideration 
the  insolvency  of  the  corporation,  the  pend- 
ency of  suits  for  the  collection  of  current  in- 
debtedness, the  impaired  credit,  the  inability 
to  secure  insurance  and  all  the  facts  appear- 
ing, we  cannot  say  that  the  trial  court  erred 
in  awarding  the  injunction  and  appointing 
the  receiver. 

It  Is  to  be  realized,  of  course,  that  such 
far-reaching  power,  fraught  with  such  tre- 
mendous consequences  to  the  corporation  and 
its  stockholders,  should  be  exercised  with  the 
greatest  care  and  caution.  But  where  it  ap- 
pears, as  we  tliink  in  this  case  It  does,  that 
the  only  safety  to  Its  creditors  and  stock- 
holders lies  in  the  assumption  of  control  of 
the  corporate  property  by  the  court,  it  is  the 
latter's  duty  to  act  and  enforce  the  statute. 

Counsel  for  defendant  In  error  seek  in  their 
brief  to  broaden  the  scope  of  the  motion  for 
judgment  on  the  pleadings,  by  arguing  that 
such  a  motion  In  a  proceeding  of  this  kind 
necessarily  includes  the  "affidavits,  proofs, 
and  allegations"  of  the  parties  mentioned  in 
section  72  of  the  act  There  Is  much  force 
in  the  arguments,  for  the  reason  that  the 
hearing  Is  a  final  hearing  upon  such  showing 
as  the  parties  may  elect  to  make,  of  which 
all  litigants  must  be  aware.  However,  it  Is 
unnecessary  for  us  to  determine  this  point. 


In  view  of  our  conclnslon  upon  the  facts  as 
shown  by  the  pleadings  proper,  viz.,  com- 
plaint and  answer. 

[4]  II.  The  plaintiff  in  error  complains  of 
the  action  of  the  conrt  in  striking  out  part 
of  paragraph  7  and  all  of  paragraphs  8  to 
12,  inclusive,  of  its  answer.  Paragraphs  7  to 
10,  inclusive,  relate  to  the  alleged  illegal 
character  of  certain  notes  Issued  by  the  of- 
ficers of  the  corporation,  and  charge  that  it 
is  not  liable  thereon.  A  sufficient  answer  to 
the  objection  is  to  say  that  this  indebtedness 
forms  no  part  of  the  $12,000  or  more  of  In- 
debtedness admitted  to  be  due.  It  was  there- 
fore Immaterial  whether  the  notes  were  valid 
or  not 

[6]  Paragraph  11  of  the  answer  charges 
that  the  defendant  in  error  was  induced  to 
bring  the  action  by  one  Mendelson,  whose 
purpose  was  to  harrass,  annoy,  and  injure 
the  plaintiff  In  error  to  subserve  bis  own  in- 
terests. Paragraph  12  of  the  answer  charged 
this  same  Mendelson  with  having  further  in- 
jured the  plaintiff  in  error  by  filing  an  action 
In  which  he  charged  the  negligence  of  the 
corporate  officers  in  regard  to  the  two  fires, 
with  circulating  statements  derogatory  to  its 
officers,  and  thus  preventing  it  from  obtain- 
ing insurance. 

Both  of  these  paragraphs  are  devoted  to 
the  question  of  motive  on  the  part  of  one 
Mendelson  in  causing  the  action  to  be 
brought  and  in  preventing  the  obtaining  of 
insurance.  It  is  to  be  remarked  that  Mendel- 
son was  not  a  party  to  the  proceedings,  ex- 
cept as  he  might  be  Interested  as  a  creditor. 
But,  if  be  were  a  party,  the  question  of  mo- 
tive is  not  material.  The  question  was 
whether  the  corporation  was  insolvent  to  the 
extent  that  It  could  not  resume  business  with 
safety  to  the  public  and  advantage  to  its 
stockholders.  If  It  was,  it  was  immaterial 
what  motive  prompted  the  bringing  of  the  ac- 
tion. McMulIln  V.  Electric  Mfg.  Co.,  73  N. 
J.  Bq.  527,  68  Atl.  97;  Catlln  t.  Vlchachi 
Mining  Co.,  73  N.  J.  Bq.  286,  67  AU.  196. 
The  court  was  right  in  striking  the  para- 
graph from  the  answer. 

[8]  III.  Counsel  for  plaintiff  in  error  com- 
plain of  the  action  of  the  court  in  refusing 
to  vacate  the  decree  and  allow  It  to  defend 
by  amended  answer,  or  otherwise.  They 
overlook.  It  seems  to  us,  a  controlling  prin- 
ciple which  governs  In  these  cases.  This 
principle  Is  that  the  hearing,  in  this  class  of 
cases.  Is  a  summary  one  at  which  the  par- 
ties are  at  liberty  to  make  such  showing  by 
way  of  affidavits,  proofs,  and  allegations  as 
they  see  fit  The  hearing  is  necessarily  a 
final  hearing,  and  the  judgment  is  final,  and 
can  only  be  reviewed  upon  appeal  or  error. 
Irrigation  Co.  v.  Lee  et  al.,  15  N.  M.  567,  U3 
Pac.  834.  No  right  to  plead  over  exists. 
Pierce  v.  Old  Dominion  Mining  &  Smelting 
Co.,  67  N.  J.  Eq.  399,  68  Atl.  319. 

IV.  The  fourth  question  presented  is  dis- 
posed of  by  the  case  of  Mays  v.  Bassett  et 
aL,  125  Pae.  609,  decided  at  this  sitting. 
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We  find  no  error  In  the  record,  and,  for 
the  reasons  stated,  tbe  judgment  of  the  low- 
er court  will  be  aCBrmed,  and  it  is  so  ordered. 

HANNA.  X,  and  ABBOTT,  District  Judge, 
concur.  BOBERTS,  O.  J.,  having  been  of 
counsel  in  the  court  below,  did  not  partlci' 
pate  in  this  proceeding. 


{17  N.  If.  88) 

STATE  ez  reL  WARD  v.  ROMERO,  Coonty 
Treasurer. 

(Supreme  Court  of  New  Mexico,     March  23, 
1912.) 

(ByUabu*  ty  <k«  Court.) 

1.  DiSIXICT  AKD  Pbosecutino  Attornetb  (S 
6»)— Compensation  —  Conshtuxional  and 
Statutory  Pbovisions. 

The  office  of  district  attorney,  created  by 
section  24  of  article  6 -of  the  Constitution  of 
New  Mexico,  is  a  state  office,  and  the  incumbent 
is  precluded  by  section  9  of  article  20  from  re- 
ceiving to  his  own  use  any  compensation,  fees, 
allowance,  or  emoluments  other  than  the  salary 
provided  by  law. 

[Ed.  Note. — For  other  cases,  see  District  and 
ProsecutinK  Attorneya,  Cent.  Dig.  %%  lS-25; 
Dec  Dig.  I  6.*] 

2.  District  and  PBOSKomiNO  Attorneys  (| 
6*)— Nature  of  Oiticb— "Distbiot  Ofji- 

CEB." 

The  words  "district  officer"  used  in  section 
3  of  article  20  of  the  Constitution  refer  to  the 
district  attorney  and  district  judge,  but  the 
words  were  used  to  designate  the  geographical 
limits  within  which  such  officer  performed  the 
duties  of  his  office,  and  did  not  refer  to  the  na- 
ture and  grade  of  the  office. 

(£jd.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent  Dig.  f{  18-26; 
Dec  Dig.  I  6.*     . 

For  other  definitions,  see  Words  and  Phras- 
es, ToL  3,  p.  2139.] 

&  DlSIBICT  AND  PROSECDTINa  ATIORNKYB    (I 

1*)— Nature  of  Office. 

Prior  to  the  adoption  of  the  Constitution 
by  statute,  the  district  attorney  was  made  the 
law  officer  of  the  territory,  and  was  required  to 
represent  the  territory  within  his  district  in  all 
cases,  civil  and  criminal,  and  to  give  advice, 
when  requested,  to  territorial  officials.  The 
fact  that  he  may  have  performed  his  duties 
within  a  designated  district  did  not  make  him  a 
district  officer. 

[EM.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent  Dig.  {  1;  •  Dec. 
Dig.  1 1.*] 

4.  District  and  Prosecutins  Axtobnets  (i 

!♦)— Nathbe  of  Oftick. 

Under  the  Constitution,  the  district  attor- 
ney is  a  part  of  the  judicial  system  of  the  state 
and  is  a  quasi  judicial  officer. 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent  Dig.  {  1;  Dec 
Dig.  I  1.*] 

fi.  Officebs  (I  1*)- "State  Officer"— Na- 
ture OF  Office. 

An  officer  appointed  or  elected  for  a  par- 
ticular locality,  whose  duties  are  of  a  public 
or  general  nature,  in  the  discharge  of  which 
the  whole  state  is  interested,  is  a  state  officer 
in  an  enlarged  sense,  and,  where  it  appears 
that  such  officer  has  not  been  dealt  with  by  the 
Legislature  or  the  constitutional  convention  as 
a  local  officer,  but  as  a  state  officer,  the  court 


should  give  effect  to  the  intention  and  under- 
standing of  the  framers  of  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  8|  1,  4;    Dec  Dig.  f  1.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  pp.  6635-6638;  vol.  8,  p.  7804.] 

6.  District  and  Pbobecutino  Attorneys  (i 
B*)— Compensation— Determination. 

A  district  attorney  is  an  officer  provided 
by  the  Constitution,  whose  salary  is  to  be  fixed 
by  the  Legislature,  and  who  serves  without 
compensation  until  a  salary  has  been  provided 
by  law. 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Ceht  Dig.  \\  18-25; 
Dec.  Dig.  S  5.*] 

7.  District  and  Pbosbouting  Attorneys  (f 
5*)— Compensation— Constitutionai,  Pro- 
visions. 

Section  4  of  article  22  continues  in  force 
all  laws  of  the  territory,  not  inconsistent  with 
the  Constitution,  as  laws  of  the  state.  Held, 
that  chapter  22,  S.  L.  1909,  providing  that  the 
district  attorney  shall  receive  a  stated  sum  of 
$500  per  annum  from  the  territory,  and  pro- 
viding fees  for  the  major  part  of  his  compensa- 
tion, is  inconsistent  with  the  Constitution. 
Having  prohibited  such  officer  from  receiving 
any  fees  or  other  emoluments  of  office,  it  was 
clearly  not  the  intention  that  he  should  be  con- 
fined to  an  annual  salary  of  $600  per  annum. 
[Ed.  Note. — For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent  Dig.  {{  18-25; 
Dec.  Dig.  I  6.*] 

8.  Constitutional  Law  (|  15*)— Construc- 
tion AND  Operacton— Genebai.  Rules. 

It  is  the  duty  of  the  court  to  interpret  the 
various  provisions  of  the  Constitution  in  such 
a  manner  as  will  carry  out  and  give  effect  to 
the  spirit  of  the  whole  instrument. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  {  9;  Dec.  Dig.  i  16.*] 

9.  Constitutionai.  Law  (J  12* )— CowsTBtro- 
noN  and  Operation— Gbnebai.  Rules. 

Where  the  spirit  and  intent  of  the  Consti- 
tution can  be  clearly  ascertained,  effect  should 
be  given  to  it,  and  the  strict  letter  should  not 
control,  if  the  "letter"  leads  to  incongruooa  re- 
sults clearly  not  intended. 

[Ed.  Note.— For  other  cases,  see  Conatita- 
tioual  Law,  Cent  Dig.  |  9;  Dec.  Dig.  |  12.*] 

10.  District  and  Prosecuting  Attobneyb  (| 
5*)  —  Compensation  —  Statutory  Provi- 
sions—Relation Back. 

The  salaiy  of  the  district  attorney,  when 
fixed  by  the  Legislature,  may  relate  baclc  to 
the  time  of  his  induction  into  office. 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent  Dig.  i§  18-25; 
Dec.  Dig.  f  5.*] 

Appeal  from  District  Court;  San  Miguel 
County;   David  J.  Leahy,  Judge. 

Mandamus  by  the  State  on  the  relation  of 
C.  W.  G.  Ward  against  Bugenio  Romero, 
treasurer  of  San  Miguel  County.  From  a 
Judgment  granting  a  peremptory  writ,  de- 
fendant appeals.  Reversed,  with  inBtmc- 
tlons. 

Charles  W.  O.  Ward  was  and  is  the  dia- 
trlct  attorney  of  the  Fonrth  Jndlctal  district 
of  the  state  of  New  Mexico.  For  the  purpose- 
of  procuring  a  Judicial  determination  of  th» 
question  as  to  whether  section  7,  c.  22,  of 
the  Laws  of  New  Mexico  of  1909,  providing 
for  the  payment  to  the  district  attorney  of 
fees  in  certain  cases,  was  abrogated  by  the 


*For  other  cases  sm  same  topic  and  McUoa  MUMBBR  la  Dec.  Die  A  Am.  Dig.  Key  No.  Scries  A  Rep'r  Indexes. 
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Constitution  of  tbe  state  of  New  Mexico,  the 
relator  and  appellee  procured  tbe  allowance 
by  the  board  of  county  commissioners  of  San 
Miguel  County  of  a  fee  for  services  raidered. 
Payment  of  tbe  warrant  Issued  therefor  was 
refused  by  the  county  treasurer,  and  proceed- 
ings in  mandamus  were  instituted  to  compel 
said  official  to  pay  the  same.  The  lower 
court  found  for  the  relator  and  ordered  that 
a  peremptory  writ  of  mandamus  issue,  com- 
manding said  treasurer  to  pay  said  warrant 
From  such  judgment,  respondent  prosecutes 
this  appeaL  The  additional  facts  appear  in 
the  opinion. 

Chaa.  W.  O.  Ward,  of  East  Las  Vegas,  and 
A.  B.  McMillen,  of  Albuquerque,  for  appel- 
lant Frank  W.  Clancy,  Atty.  Oen.,  for  ap- 
pellee. 

ROBBRTS,  O.  J.  (after  stating  the  facts 
as  above).  The  question  involved  in  this  ap- 
peal arises  as  the  result  of  the  transition  of 
our  form  of  government  from  territorial  to 
state.  Under  chapter  22,  S.  L.  1909,  provi- 
sion is  made  for  the  payment  to  the  various 
district  attorneys  of  the  territory  of  fees  as 
compensation  for  their  services  in  addition 
to  an  annual  salary  of  $600  per  annum  paid 
by  the  territory.  Section  24  of  article  6  of 
the  Constitution  of  the  state  is  as  follows: 
"There  shall  be  a  district  attorney  for  each 
Judicial  district  who  shall  be  learned  in  the 
law  and  who  shall  have  been  a  resident  of 
New  Mexico  for  three  years  next  prior  to  his 
election,  shall  be  the  law  officer  of  the  state 
and  of  the  cotmties  within  his  district,  shall 
be  elected  for  a  term  of  four  years,  and  shall 
perform  such  duties  and  receive  such  salary 
as  may  be  prescribed  by  law."  And  section 
8  of  article  20  provides:  "No  officer  of  the 
state  who  receives  a  salary  shall  acc^t  or 
receive  to  his  own  use  any  compensation, 
fees,  allowance  or  emoluments  for  or  on  ac- 
count of  his  office  In  any  form  whatever,  ex- 
cept the  salary  provided  by  law."  And  sec- 
tion 1,  article  10,  reads:  "The  Legislature 
shall  at  its  first  session  classify  the  counties 
and  fix  salaries  for  all  county  officers  which 
shall  apply  to  those  elected  at  the  first  elec- 
tion under  this  Constitution.  And  no  county 
officer  shall  receive  to  his  own  use  any  fees 
or  emoluments  other  than  the  annual  salary 
provided  by  law,  and  all  fees  earned  by  any 
officer  shall  be  by  him  collected  and  paid  into 
the  treasury  of  the  county." 

A  reading  of  the  two  sections  last  quoted 
will  clearly  demonstrate  that.  If  a  district 
attorney  Is  either  a  state  or  a  county  official, 
he  Is  not  entitled  to  collect  and  retain  to  his 
own  use  any  fees  or  emoluments  of  office. 
In  the  case  of  Territory  ex  rel.  Delgado  v. 
Romero,  Treasurer,  etc,  124  Pac.  648,  de- 
cided at  the  present  term  of  this  court  we 
held  that  a  county  officer,  under  the  section 
last  quoted,  was  aot  entitled  to  collect  and 
retain  to  his  own  use  fees,  under  the  statutes 
of  the  territory  providing  therefor.    But  no 


argument  Is  necessary  to  demonstrate  that 
a  district  attorney,  under  our  Constitution, 
is  not  a  county  officer.  He  Is  elected  by  the 
voters  of  each  Judicial  district  comprising 
from  two  to  four  counties,  and  there  Is  no 
language  used  in  the  Constitution  evincing 
any  intention  on  the  part  of  the  constitu- 
tional convention  to  classify  or  designate  a 
district  attorney  as  a  county  official. 

[1]  What  then,  is  tbe  nature  of  his  office? 
That  he  is  either  a  district  or  a  state  official 
is  apparent  If  the  former,  then  be  does  not 
come  within  the  prohibition  of  the  Constitu- 
tion, and  there  Is  no  inhibition  against  his 
receiving  fees  as  compensation  instead  of  a 
salary.  If  the  latter,  then  he  is  precluded 
from  collecting  and  retaining  fees  or  other 
emoluments  of  office,  save  "the  salary  pro- 
vided by  law."  The  Supreme  Court  of  Colo- 
rado In  the  case  of  Merwin  v.  Board  of  Com- 
missioners, 29  Colo.  169,  67  Pac.  285,  speak- 
ing through  Mr.  Justice  Campbell,  says:  "A 
district  attorney  is  not  a  county  or  precinct 
but  a  district  officer."  But  no  reason  is  giv- 
en whatever  for  the  conclusion. 

Counsel  for  appellee  relies  upon  two  pro- 
visions of  the  Constitution  to  support  his 
contention  that  a  district  attorney  is  a  dis- 
trict officer  and  not  a  state  officer,  viz.:  Sec- 
tion 13  of  article  5:  "All  district  count}', 
precinct  and  municipal  officers  shall  be  resi- 
dents of  the  political  subdivisions  for  which 
they  were  elected  or  appointed."  And  sec- 
tion 3  of  article  20 :  •  "The  terms  of  office  of 
every  state,  county,  or  district  officer,  except 
those  elected  at  the  first  election  held  under 
thls  Constitution,  and  those  elected  to  fill 
vacancies,  shall  commence  on  the  first  day 
of  January,  next  after  his  election" — assert- 
ing that  by  the  sections  Just  quoted  the  con- 
stitutional convention  clearly  intended  to 
classify  district  attorneys  and  district  Judges 
as  "district  officers."  If  the  framers  of  the 
Constitution  intended  to  create  a  separate 
class  of  officials  to  be  known  as  district  of- 
ficers, and  to  relieve  this  class  from  the  in- 
junction against  receiving  fees  for  their  serv- 
ices, we  are  boimd  to  give  effect  to  their  in- 
tention. 

[2]  Tbe  Attorney  General  classifies  Judges 
of  the  district  courts  as  "district  officials," 
and,  if  district  attorneys  are  "district  offi- 
cers," he  is  correct.  It  must  be  conceded 
that  the  Constitution,  by  the  last  section 
quoted,  clearly  refers  to  district  attorneys 
and  district  Judges  when  it  uses  the  words 
"district  officer"  In  speaking  of  the  term  of 
office.  But  did  the  constitutional  convention, 
by  the  use  of  the  words,  intend  thereby  to 
designate  a  separate  and  distinct  class  of 
officials,  or  to  bring  clearly  within  the  pur- 
view of  said  section  officers  which  it  had 
theretofore  called  "district  attorney"  and  "dis- 
trict Judge"?  Was  the  language  used  intend- 
ed merely  as  descriptive  of  the  territorial 
limits  of  the  official  duty  of  the  officer,  or 
to  place  him  la  a  separate  and  distinct  dasa? 
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A  warden  of  the  pealtentlary  Is  a  state 
ofBcer  imquestlonably.  Suppose  that  New 
Mexico  were  divided  into  two  districts  by  a 
law  which  provided  for  the  erection  of  a 
penitentiary  in  each  district,  and  the  commit- 
tal therein  of  all  convicts  convicted  within 
the  named  district,  would  the  warden  be  any 
less  a  state  official,  even  though  he  might  be 
designated  by  law  as  "superintendent  of  the 
Orst  district"?    We  think  not 

The  constitutional  convention  divided  the 
state  into  eight  Judicial  districts,  and  provid- 
ed for  a  district  Judge  and  a  district  attor- 
ney for  each  Judicial  district  By  the  desig- 
nation "district"  does  It  make  them  any  less 
state  officials,  if  in  fact  their  duties  and 
functions  concern  the  state  at  large  and  are 
not  limited  to  the  particular  district  for 
which  they  have  been  elected?  If  a  district 
Judge  is  not  a  state  official,  he  does  not  come 
within  the  provisions  of  section  9  of  article 
20,  supra,  and  there  is  no  restriction  upon 
the  power  of  the  Legislature  to  provide 
"compensation,  fees,  allowance  or  emolu- 
ments" for  him  at  its  pleasure.  We  cannot 
conceive  that  the  convention,  by  the  use  of 
the  language  employed  in  section  3  of  article 
20,  supra,  intended  to  produce  such  a  result 
or  to  create  a  class  of  officers  theretofore 
unknown  in  New  Mexico,  and  to  relieve  such 
officials  from  inhibitions  Imposed  upon  all 
other  designated  officers  of  the  state. 

Judge  Cooley  in  his  work  on  CJonstitutlonal 
Limitations  (7th  Ed.)  p.  91,  says:  "Every 
such  Instrument  Is  adopted  as  a  whole,  and 
a  clause  which,  standing  by  itself,  might 
seem  of  doubtful  Import  may  yet  be  made 
plain  by  comparison  with  other  clauses  or 
portions  of  the  same  law.  It  Is  therefore  a 
very  proper  rule  of  construction  that  the 
whole  Is  to  be  examined  with  a  view  to  ar- 
riving at  the  true  Intention  of  each  part." 

In  what  sense  did  the  framers  of  the  Con- 
stitution use  the  word  "district"  when  they 
provided  for  the  office  of  district  attorney? 
Did  they  call  into  existence  an  officer  there- 
tofore unknown  in  New  Mexico,  with  whose 
functions,  powers,  and  duties  the  people  were 
not  familiar? 

[S]  Let  us  4X>nsIder  the  recent  provisions  of 
onr  territorial  statutes  relative  to  this  office 
and  we  shall  find  a  satisfactory  answer  to 
the  qnestlon.  Section  3,  c.  76,  S.  L.  1891,  in 
defining  the  duties  of  the  district  attorney, 
says:  "It  shall  be  the  duty  of  each  of  the 
district  attorneys  in  this  territory  to  prose- 
cute and  defend  for  the  territory  in  all 
courts  of  record  of  the  county  or  counties  In 
their  respective  districts,  all  causes,  criminal 
and  dvll,  in  wliicb  the  territory  •  *  « 
may  be  a  party  or  interested  or  concerned." 

In  an  act  of  the  legislative  assembly  of 
1909  (section  2,  c.  22),  the  above  duties  are 
again  enjoined  upon  him,  and  In  addition  it 
Is  made  bis  duty  to  advise  all  territorial  offi- 
cials whenever  his  advise  is  requested.  He 
was  made  the  law  officer  of  the  territory, 


and  the  fact  that  he  may  have  performed  his 
duty  In  prosecuting  and  defending  suits 
within  defined  limits  did  not  make  him  any 
less  the  representative  of  the  territory.  He 
was  an  agent  provided  for  by  the  Legisla- 
ture and  appointed  by  the  Governor  to  per- 
form the  high  function  of  the  state  in  the 
preservation  of  the  public  peace  and  the 
protection  of  life  and  property;  he  prosecut- 
ed in  the  name  of  the  people  of  the  terri- 
tory, not  of  any  county  or  district;  he  was 
the  advocate  of  all  the  people  of  the  ter- 
ritory in  the  enforcement  of  law,  and  did 
not  represent  one  county  or  one  district  He 
was  not  required  to  reside  at  the  time  of 
appointment  within  the  district  for  which 
he  was  appointed.  While  It  is  tme  he  was 
the  law  officer  of  the  various  coimtles  with- 
in his  district,  yet  this  duty  was  but  an  in- 
cident of  the  office,  or  the  employment  of  a 
state  agent  for  a  purely  local  purpose,  and 
did  not  change  the  nature  of  his  offlc&  He 
was  the  known  legal  representative  of  the  ter- 
ritory, and  the  constitutional  convention  sim- 
ply intended  to  provide  for  a  similar  office 
when  they  adopted  section  24,  art  6,  supra. 

[4]  The  Constitution  makes  him  the  law 
officer  of  the  state  and  of  the  various  eotjn- 
tles  within  his  district,  and  we  are  dearly 
of  the  opinion  that  he  is  a  state  officer  and 
is  precluded  from  receiving  to  his  own  use 
any  compensation,  fees,  allowances,  or  emol- 
uments other  than  the  salary  to  be  provided 
for  him  by  the  Legislature.  <  The  position  of 
the  court  is  amply  supported  by  the  adjadl- 
catlon  of  the  courts  to  which  we  will  now 
advert 

The  Supreme  Court  of  Arkansas,  in  the 
case  of  Griffin  v.  Rhoton,  86  Ark.  89,  107  S. 
W.  380,  In  considering  the  question  as  to 
whether  the  district  attorney  was  a  state 
officer  within  the  meaning  of  a  constitution- 
al provision  wUch  provided  that  no  officer 
of  the  state  should  receive  for  salary  fees 
amounting  to  more  than  $5,000  net  profits 
per  annum,  says :  "This  court  is  of  the  opin- 
ion that  the  constitutional  provision  applies 
to  the  office  of  prosecuting  attorney.  It  is 
a  state  office  within  the  meaning  of  this 
provision.  A  prosecuting  attorney  is,  ac- 
cording to  the  requirements  of  the  Gonstlta- 
tlon,  elected  by  the  qualified  electors  of  the 
circuit  for  which  he  is  to  serve,  and  must 
be  a  .resident  of  that  circuit  Nevertheless 
he  is  elected  as  an  officer  of  the  state.  He 
draws  a  salary  from  the  state  as  one  of  its 
officers,  which  Is  provided  for  in  a  section 
of  the  Constitution,  grouping  together  the 
other  state  officers,  and  he  is  the  representa- 
tive of  the  state  in  all  criminal  prosecutions 
in  his  drcuit  It  Is  tme  that  he  Is  by  stat- 
ute made  the  representative  of  each  county 
in  his  drcuit  in  all  litigation  In  which  the 
counties  are  concerned.  Some  of  the  emolu- 
ments of  his  office  come  from  the  counties; 
the  statute  providing  that  in  certain  contin- 
gencies the  counties  shall  pay  tb«  cost  of 
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criminal  proaecutlons.  Still  be  Is  an  officer 
of  the  -state  and  represents  the  seyeral  coun- 
ties in  his  district  only  as  political  subdi- 
visions of  the  state." 

[S]  Chief  Justice  Campbell  in  the  case  of 
Dourielle  t.  Manistee  Supervisors,  40  Mich. 
585,  in  discussing  the  question  as  to  wheth- 
er probate  judges  were  county  officers,  with- 
in the  terms  of  a  statute  allowing  a  board 
of  supervisors  to  fix  the  salary  of  county  of- 
ficers, says:  "It  is  very  clear  to  us  that  the 
duties  performed  by  probate  Judges  are  in 
no  sense  services  performed  for  their  respec- 
tive coontles,  and  they  are  in  no  sense  coun- 
ty officers.  They  exercise  a  portion  of  the 
judicial  and  prerogative  power  of  the  state." 

Judge  Cooley  in  the  case  of  People  v. 
Hurlbut,  24  Mich.  44,  9  Am.  Rep.  103,  says : 
"For  those  classes  of  officers  whose  duties 
are  general,  such  as  the  judges,  the  officer 
of  militia,  the  superintendent  of  police,  of 
quarantine,  and  of  ports,  by  whatever  name 
called,  provision  has,  to  a  greater  or  less  ex- 
tent, been  made  by  state  appointment  But 
these  are  more  properly  state  than  local  of- 
ficers; they  perform  duties  for  the  state  in 
« localities,  as  collectors  for  the  general  gov- 
ernment, and  a  local  authority  for  their  ap- 
jjointment  does  not  make  them  local  officers 
when  the  nature  of  their  duties  is  essential- 
ly general." 

In  the  case  of  Leib  t.  Commonwealth,  9 
Watts  (Pa.)  200,  it  was  urged  that  as  the 
Constitution,  in  speaking  of  the  court  of 
common  pleas,  used  the  expressions  "in 
each  county,"  "of  each  county,"  and  "within 
each  county,"  that  the  office  was  a  county 
office  and  the  judge  of  said  court  a  county 
officer.  The  court  says:  "We  think  the 
court  of  common  pleas  of  each  county  is  to 
be  considered  as  a  state  court,  and  the  office 
of  an  associate  judge  of  that  court  a-  state 
office.  It  is  true  the  office  is  exercised  in 
a  county,  but  that  circumstance  does  not 
make  it  a  county  office.  The  officers -of  the 
beads  of  departments,  such  as  the  secretary 
of  tbe  land  office,  surveyor  general,  auditor 
general,  and  state  treasurer,  are  exercised  at 
Harrisburg,  within  the  county  of  Dauphin, 
yet  they  are  clearly  state,  not  county,  offi- 
cers. It  Is  also  true  that  the  Constitution 
and  laws  in  speaking  of  the  courts  of  com- 
mon pleas  term  them  at  different  times  tbe 
courts  of  common  pleas  "in  each  county," 
"of  each  county,"  and  "within  each  county." 
But  the  phraseology .  seems  to  refer  to  the 
geographical  limit  within  which  the  duties 
of  each  are  to  be  exercised,  and  not  tbe  na- 
ture and  grade  of  the  office." 

It  seems  to  us  that  the  reasoning  of  this 
case  is  a  complete  answer  to  the  contention 
that,  because  tbe  district  attorney  is  refer- 
red to  as  a  district  officer,  it  was  the  in- 
tention of  the  constitutional  convention  that 
he  should  be  classified  as  such,  and  not  as 
a  state  officer. .  While  so  designated,  the 
phraseology  simply  designates  tbe  geographi- 


cal limits  within  which  the  duties  of  bis  of- 
fice are  to  be  exercised,  and  does  not  refer 
to  the  "nature  and  grade  of  the  office." 

In  the  case  of  Landon  v.  Mayor,  etc.,  of 
New  York,  39  N.  Y.  Super.  Ct  467,  in  speak- 
ing of  tbe  judge  of  the  court  of  common 
pleas.  Chief  Justice  Monell,  says:  "The  ju- 
dicial department  is  a  part  of  the  general 
government  of  the  state.  It  forms  no  ex- 
clusive part  of  any  of  the  political  subdivi- 
sions of  the  state.  It  administers  its  func- 
tions for  the  people  at  large  and,  except  In 
some  cases.  Is  unlimited  in  its  jurisdiction. 
Tbe  court  of  common  pleas  is  a  part  of  this 
judicial  system  and,  although  there  is  a  ter- 
ritorial limitation  to  its  organization.  It  nev- 
ertheless is  not  dissevered  from  tbe  general 
judicial  department  of  the  state.  It  admin- 
isters tbe  law  for  all  the  people,  and  is  not 
confined  to  the  constituency  of  a  particular 
district  •  •  •  The  judges  of  this  court 
are  among  the  class  of  judicial  officers  who 
are  denominated  public  officers  of  the  state. 
1  Rev.  St  (1st  Ed.)  p.  95,  pt  1,  c  5,  tit  1, 
i  1.  If  such  officers  are  wltb  functions, 
which,  at  least  for  some  purposes,  extend 
over  the  state,  then  they  are  not  necessarily 
county  or  city  officers,  but  officers  of  tbe 
state,  and  a  part  of  tbe  state  judiciary." 

Under  our  Constitution,  the  district  at- 
torney Is  a  part  of  the  judicial  system  of  the 
state.  His  duties,  powers,  and  functions  are 
dealt  with  under  the  bead  of  "judicial  de- 
partment"    He  Is  a  quasi  judicial  officer. 

In  the  well-considered  case  of  Burch  ▼. 
Hardwicke,  71  Va.  24,  32  Am.  Rep.  640, 
the  Supreme  Court  of  Virginia,  in  discussing 
the  distinction  between  state  and  county 
officers,  reviews  the  authorities  and  con- 
cludes: "The  distinction  recognized  In  all 
of  them  is  between  officers  whose  duties  are 
exclusively  of  a  local  nature  and  officers 
appointed  for  a  particular  locality,  but  yet 
whose  duties  are  of  a  public  or  general  na- 
ture. When  they  are  of  the  latter  character, 
they  are  state  officers,  whether  the  Legisla- 
ture itself  makes  the  appointment  or  dele- 
gates its  authority  to  the  municipality.  The 
state,  as  a  political  society,  i»  interested  in 
the  suppression  of  crime  and  in  the  preser- 
vation of  peace  and  good  order  and  In  pro- 
tecting the  rights  of  persons  and  property. 
No  duty  is  more  general  and  all  pervading 
than  this.  It  extends  alike  to  tovns  and 
cities  as  to  the  country.  It  looks  to  the 
preservation  of  order  and  security  In  tbe 
state,  •  »  •  and,  in  fine,  the  suppres- 
sion of  all  those  disorders  which  affect  the 
peace  and  dignity  of  tbe  state  and  tbe  se- 
curity of  tbe  citizens.  The  instrumentalities 
by  which  tbese  objects  are  effected,  however 
appointed,  by  whatever  name  called,  are 
agencies  of  the  state,  and  not  of  the  munici- 
palities for  which  they  are  appointed  or 
elected." 

We  do  not. desire  to  be  understood  as  hold- 
ing  that   tbe   constitutional  convention    in- 
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tended  to  include  within  tbe  designation  of 
■^tate  officers"  all  tbe  peace  ofiScers  of  the 
state,  or  even  Judges  of  probate  courts  and 
justices  of  the  peace,  because  by  common 
understanding  of  the  people,  and  in  a  popu- 
lar sense,  and  by  reason  of  prior  legislative 
enactments  and  classification,  many  of  these 
officials  were  evidently  considered  and  dealt 
with  as  purely  local  officers,  and,  where  it  is 
evident  that  the  Constitution,  in  dealing 
with  these  officials,  did  so  in  the  popular 
sense,  we  should  give  effect  to  the  intention. 

The  Supreme  Court  of  Tennessee  in 
"Judges  Salary  Cases,"  110  Tenn.  370,  75 
S.  W.  1061,  says:  "The  several  Judges  of 
the  chancery,  circuit,  and  criminal  courts, 
which  may  from  time  to  time  be  created  by 
the  General  Assembly,  are  unquestionably 
state  officers  elected  and  commissioned  for 
state  purposes." 

The  Constitution  of  the  state  of  Washing- 
ton, art.  4,  i  5,  provides  for  a  superior  court 
tn  each  county  and  the  election  of  at  least 
one  judge  by  the  electors  of  each  county  for 
such  conrt.  Article  6,  i  8,  provides  for  tbe 
election  of  state  officers  every  fourth  year, 
and  fixes  the  time  of  election.  The  question 
arose  as  to  whether  Judges  of  the  superior 
courts  were  state  officers  required  to  be  elect- 
ed as  other  state  officers  were  elected.  The 
conrt  says  in  the  q^se  of  State  v.  Twichell, 
4  Wash.  715,  31  Pac.  19:  "That  they  are 
more  accurately  described  as  state  officers 
than  as  county  or  district  officers  is  evident, 
not  only  from  the  character  and  extent  of 
their  Jurisdiction  and  the  locality  In  which 
they  may  be  called  upon  to  discharge  their 
duties  as  such  officers,  but  also  from  tbe 
fact  that  they  are  paid,  at  least  in  part,  by 
the  state,  and  vacancies  occurring  in  the  of- 
fice are  to  be  filled  by  the  Governor.  In 
other  states,  having  similar  provisions  in 
their  Constitution  as  to  superior  court  Judg- 
es, they  have  uniformly  been  held  to  be  state 
officers.  We  think  the  reasonable  construc- 
tion of  tbe  whole  of  tbe  Constitution  will 
show  that  superior  court  Judges  are  Includ- 
ed within  tbe  designation  of  'state  officers' 
as  used  in  said  section  8."  We  might  re- 
mark that  our  Constitution  likewise  provides 
that  vacancies  in  the  office  of  district  attor- 
ney are  to  be  filled  by  the  Governor  by  ap- 
pointment. 

Tbe  case  of  Burch  v.  Hardwlcke,  supra. 
Is  approved  in  the  case  "In  re  Police  Com- 
missioners," 22  R.  I.  654,  49  Atl.  36,  by  the 
Supreme  Court  of  Rhode  Island.  We  are 
aware  of  tbe  fact  that  several  states  have 
held  prosecuting  officials,  whose  territorial 
limits  were  confined  to  a  single  county,  to  be 
county,  and  not  state,  officers,  but  these  de- 
cisions were  probably  upon  tbe  theory  that 
the  Constitution  or  legislative  enactments 
bad  dealt  with  these  officers  in  the  popular 
sense,  and  not  in  the  more  enlarged  sense 

[0]  It  is  argued  that  a  holding  that  the 
district  attorney  is  a  state  officer,  within  the 


inhibition  of  section  9,  art.  20,  of  tbe  Con- 
stitution, will  leave  the  district  attorney 
with  a  salary  of  but  $500  per  annum,  which 
could  not  be  Increased  or  diminished  by  the 
Le  islature,  and  that  this  is  evidence  of  the 
intention  that  he  was  not  considered  as  a 
state  official.  But  is  this  contention  sound? 
Is  he  not  rather  an  officer  provided  by  the 
Constitution,  whose  salary  is  to  be  fixed  by 
the  Legislature,  and  who  serves,  if  be  choos- 
es to  continue  in  office,  without  compensation 
until  a  salary  has  been  provided  by  law? 

[7]  SecHon  4  of  article  22  (schedule)  con- 
tinues In  force  all  laws  of  the  territory  not 
inconsistent  with"  the  "provisions  of  this 
Constitution"  as  laws  of  the  state.  Chapter 
22,  S.  L.  1909,  provides  for  the  appointment 
of  district  attorneys  and  prescribes  their 
compensation.  An  annual  salary  of  $600  is 
to  be  paid  them  by  territory  quarterly,  and 
tbey  receive  fees  for  all  services  rendered  by 
them  in  criminal  and  civil  cases.  It  clearly 
appears  from  the  act  In  question  that  their 
compensation  was  to  be  paid  largely  by  fees 
payable  by  the  various  counties.  It  cannot 
be  that  the  framers  of  tbe  Constitution  In- 
tended that  tills  old  fee  and  salary  law 
should  remain  in  force,  or  that  the  portion  of 
it  which  provided  for  a  payment  by  tbe  ter- 
ritory of  a  salary  of  $500  only,  which  sum 
would  not  even  compensate  the  district  at- 
torney for  bis  traveling  expenses,  should  re- 
main. 

Tbe  Supreme  Court  of  Indiana  In  the  case 
of  State  ex  rel.  CoUett  v.  Gorby,  122  Ind. 
17,  23  N.  B.  678,  says:  "If  a  proposed  con- 
struction of  a  statute,  or  of  a  constitutional 
provision,  when  carried  to  its  legal  and  log- 
ical consequences,  leads  to  results  which 
could  not  have  been  within  the  contempla- 
tion of  the  makers  of  the  law,  or  the  fram- 
ers of  the  constitutional  provision,  then  such 
proposed  construction  must  be  erroneous,  for 
it  is  a  fundamental  principle  of  construction 
that  the  intention  of  the  lawmakers  must 
prevail." 

[8]  It  was  clearly  the  intent  of  tbe  consti- 
tutional convention  tbat  all  officers  therein 
provided  for  should  be  upon  a  salary  basis. 
Not  a  line  of  the  Instrument  Indicates  a  dif- 
ferent purpose,  It  Is  the  duty  of  this  court 
to  interpret  the  various  provisions  of  the 
Constitution  to  carry  out  the  spirit  of  that 
instrument  We  should  not  permit  legal 
technicalities  and  subtle  niceties  to  control 
and  thereby  destroy  what  the  framera  of  tbe 
Constitution  intended. 

[9]  Where  the  spirit  and  intent  of  the  in- 
strument can  be  clearly  ascertained,  effect 
should  be  given  to  it,  and  the  strict  letter 
should  not  control  If  the  letter  leads  to  in- 
congruous results  clearly  not  Intended. 

It  is  apparent  that  the  constitutional  con- 
vention did  not  Intend  tbat  the  old  fee  and 
salary  law  should  remain  in  force  and  ef- 
fect, or  that  a  part  of  It  should  be  effective. 
We  think  It  is  in  conflict  with  section  9, 
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art.  20,  supra,  and  that  no  salary  is  provid- 
ed by  law  for  the  district  attorney. 

[10]  From  what  we  hare  said  It  follows 
that  the  district  attorney  under  the  Consti- 
tution la  a  state  officer;  that  he  is  not  en- 
titled to  accept  or  receive  to  his  own  use 
any  compensation,  fees,  allowance,  or  emolu- 
ments for  or  on  account  of  bis  office;  that 
be  is  an  ofiBcer  serving  without  salary,  and 
that  it  remains  for  the  Legislature  to  deter- 
mine the  amount  of  salary  he  shall  receive; 
that  the  salary  when  fixed  and  determined 
may  relate  back  to  the  time  of  his  Induction 
Into  office. 

It  follows  that  the  lower  court  erred  In 
entering  judgment  for  the  relator,  and  the 
cause  is  therefore  reversed,  with  Instruc- 
tions to  the  lower  court  to  enter  Judgment 
for  the  respondent. 

HANNA  and  PARKER,  JJ.,  concur. 


ai  N.  M.  122) 

TERRITORY  v.  MONTOTA. 

(Supreme  Court  of  New  Mexico.    May  5, 
1912.) 

(Svttabu*  by  the  Court.) 

1.  Criuinal  Law  (J  10*)— Common  Law  — 
Pbocedube. 

The  common  law  of  crimes  is  in  force  in 
New  Mexico  except  where  it  may  have  been 
repealed  or  modified  by  statute,  and  common- 
law  procedure  is  in  force  except  where  special 
provision  is  made  by  statute  to  the  exclusion  of 
the  common-law  procedure. 

[Eld.   Note. — For   other  cases,   see  Criminal 
Law,  Cent.  Dig.  {  8;   Dec.  Dig.  {  10.*] 

2.  HoMiciDK  (§  128*)— MtTBDEB— Indictment. 

Where  the  statutes  have  adopted  the  com- 
mon-law definition  of  murder,  an  indictment 
may  very  properly  omit  a  direct  charge  of  a 
purpose  or  intent  to  kill  as  a  part  of  the  overt 
act  alleged  as  a  crime. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §|  195,  196;   Dec.  Dig.  i  12a*] 

3.  Homicide  (|  22*)— Mubdeb  in  the  Fibst 
Deobee. 

The  statutes  of  New  Mexico  do  not  at- 
tempt to  change  the  common-law  definition  of 
murder,  and  does  not  limit  murder  in  the  first 
degree  to  those  homicides  committed  purpose- 
ly or  with  intent  to  kill. 

[Ed.  Note. — For  other  cases,   see  Homicide, 
Cent.  Dig.  §§  35-38;  Dec.  Dig.  {  22.*] 

4.  Indictment   and   Information    (J  79*)— 

CLEBICAiI.  Ebrobb. 

Defendant  cannot  take  advantage  of  an  ob- 
vious clerical  error  corrected  by  necessary  in- 
tendment from  other  parts  of  the  indictment. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  209-214;    Dec. 
Dig.  f  79.*] 
6.  Homicide    (i  137*) —Indictment  — Man- 

SLAUOBTER. 

An  indictment  which  fails  to  allege  in  con- 
clusion that  the  defendant  killed  and  murdered 
the  deceased  is  sufficient  to  charge  manslaugh- 
ter, and,  where  the  defendant  was  convicted  of 
manslaughter,  he  cannot  take  advantage  of  the 
defect,  as  he  was  not  injured  thereby. 

[EM.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  228-230;   Dec.  Dig.  i  137.*] 


6.  Homicide   (|  269*) —  Motive- Question 

FOR  JUBT. 

The  jury  in  a  homicide  case  are  the  sole 
judges  of  the  fact  of  the  existence  of  a  motive 
on  the  part  of  the  accused,  and  the  jury  may 
infer  a  motive  from  the  commission  of  the 
crime. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  |  563;   Dec.  Dig.  {  269.*] 

7.  Homicide    (§    255*)  —  Evidence  —  Man- 
slauohteb. 

Evidence  examined  and  held  sufficient  to 
sustain  the  verdict 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §§  539-541;  Dec.  Dig.  §  255.*] 

Appeal  from  District  Court,  Colfax  Coon- 
ty;  before  Justice  Roberts. 

Jose  Casimlro  Montoya  was  convicted  of 
voluntary  manslaughter  and  moved  for  a 
new  trial  and  for  arrest  of  Judgment,  and, 
on  denial  of  the  motions,  defendant  appeals. 
Affirmed. 

M.  C.  Pacheco,  and  J.  Leahy,  both  of  Ra- 
ton, for  appellant  Frank  W.  Clancy,  Atty. 
Gen.,  for  the  Territory. 

HANNA,  X  Numerous  errors  are  assign- 
ed, and  we  will  consider  those  relied  upon 
by  appellant,  as  far  as  possible,  in  the  order 
presented. 

1.  The  first  assignment  of  error  Is  that 
"the  indictment  charges  no  offense  or  viola- 
tion of  any  law  of  the  territory  of  New  Mex- 
ico, because  It  does  not  allege  or  charge  that 
the  mortal  wounds  were  Inflicted  with  fe- 
lonious Intent"  In  this  connection  It  was  urg- 
ed (a)  that  the  Indictment  does  not  charge 
that  defendant  discharged  the  pistol;  and 
(b)  that  the  Indictment  does  not  allege  an 
Intention  to  take  the  life  of  deceased. 

(a)  We  cannot  give  serious  weight  to  the 
contention  that  this  Indictment  falls  to 
charge  that  defendant  "discharged  the  pis- 
tol." The  Indictment  Is  as  follows:  "That 
Jose  Casimlro  Montoya,  late  of  the  county 
of  Colfax,  territory  of  New  Mexico,  on  the 
eighteenth  day  of  March,  In  the  year  of  our 
Lord  one  thousand  nine  hundred  and  eleven, 
at  the  county  of  Colfar  aforesaid,  with  force 
and  arms  in  and  upon  one  Jacobo  Casadoa, 
then  and  there  l)elng,  unlawfully,  feloniously, 
willfully,  deliberately,  premedltatedly,  and 
with  malice  aforethought,  did  then  and  there 
make  an  assault  with  a  certain  pistol,  then 
and  there  charged  with  gunpowder  and  load- 
ed with  divers  leaden  bullets,  which  said  pis- 
tol said  Jose  Casimlro  Montoya  then  and 
there  had  and  held  in  his  hands,  and  said 
Jose  Casimlro  Montoya  then  and  there  un- 
lawfully, feloniously,'  willfully,  deliberately, 
premedltatedly,  and  with  malice  aforethought, 
did  point  and  aim  said  pistol  at  and  to  the 
body  of  said  Jacobo  Casados,  and  by  force 
of  said  gunpowder  In  said  pistol  contained 
as  aforesaid,  did  then  and  there  unlawfully, 
feloniously,  willfully,  deliberately,  premedl- 
tatedly, and  with  malice  aforethought,  dis- 
charge and  shoot  two  of  said  bullets  from 
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out  of  said  pistol  so  had  and  held  by  him, 
said  Jose  Caslmlro  Montoya,  as  aforesaid,  at, 
against,  and  Into  the  body  of  said  Jacobo 
Casados,  which  said  bullets  by  force  of  said 
gunpowder  contained  In  said  pistol  so  held 
and  discharged  by  said  Jose  Caslmlro  Mon- 
toya as  aforesaid,  did  then  and  there  upon 
and  In  the  body  of  said  Jacobo  Casados 
strike  and  enter,  and  said  bullets  did  there- 
by, then  and  there  Inflict  two  mortal  wonnds 
upon  and  In  the  body  of  said  Jacobo  Casa- 
dos, of  which  said  wounds  so  caused  and  in- 
flicted as  aforesaid,  said  Jacobo  Casados  did 
then  and  there  die ;  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
territory  of  New  Mexico."  It  appears  that 
the  defendant  was  charged  with  discharging 
and  shooting  "two  of  said  boUets  from  out 
of  said  pistol,"  and  by  all  reasonable  intend- 
ment he  must  have  discharged  the  pistol. 
This  Is  clearly  sufficient  In  the  opinion  of 
the  court. 

(b)  The  second  ground  urged  in  support  of 
this  assignment  of  error  presents  a  more  se- 
rions  aspect  and  one  that  numerous  courts 
have  differed  with  respect  to.  This  ground 
presents  the  alleged  necessity  of  this  indict- 
ment charging  an  Intent  to  kill. 

The  Indictment  is  based  upon  section  1, 
c.  36,  of  the  Session  Laws  of  1007,  which  is 
as  follows:  "All  murder  which  shall  be  per- 
petrated by  means  of  poison  or  lying  in  wait, 
torture,  or  by  any  kind  of  willful,  deliberate 
and  premeditated  killing,  or  which  Is  com- 
mitted in  the  perpetration  of  or  attempt  to 
perpetrate  any  felony,  or  perpetrated  from  a 
deliberate  and  premeditated  design  unlawful- 
ly and  maliciously  to  affect  the  death  of  any 
human  being,  or  perpetrated  by  any  act 
greatly  dangerous  to  the  lives  of  others,  and 
Indicating  a  depraved  mind  regardless  of 
human  life,  shall  be  deemed  murder  in  the 
first  degree;  and  all  other  kinds  of  murder 
shall  be  deemed  murder  in  the  second  de- 
gree." 

[1]  The  common  law  of  crimes  is  in  force 
in  New  Mexico  except  where  it  may  have 
been  repealed  or  modified  by  statute.  Like- 
wise common-law  procedure  continues  in 
force  here  except  where  special  provision  Is 
made  by  statute  to  the  exclusion  of  the 
common-law  procedure.  At  common  law 
there  were  no  degrees  of  murder,  and  there 
were  but  two  degrees  of  felonious  homicide, 
murder,  and  manslaughter.  By  our  statute 
we  have  two  degrees  of  murder,  first  and  sec- 
ond, and  likewise  two  degrees  of  manslaugh- 
ter, voluntary  and  involuntary.  At  the  com- 
mon law,  murder  is  defined  to  be  the  unlaw- 
ful killing  of  any  reasonable  creature  in 'be- 
ing and  under  the  King's  peace,  with  malice 
aforethought,  either  express  or  implied.  4 
Bla.  Com.  198.  Section  1060  of  Comp.  Laws 
of  1897  defined  murder  in  substantially  the 
foregoing  language. 

In  Schaffer  v.  State,  22  Neb.  557,  35  N. 
W.  384,  3  Am.  St  Rep.  274,  cited  by  appel- 


lant, it  is  correctly  stated  that  at  eommon 
law  a  purpose  or  design  to  kill  Is  not  an  es- 
sential Ingredient,  but  It  Is  also  there  stated 
that  the  rule  of  the  common  law  has  been 
changed,  and  the  purpose,  design,  or  intent 
to  kill  must  now  be  alleged.  The  statute 
construed  by  this  court  contains  the  word 
"purposely"  in  defining  the  crime  of  murder 
in  the  first  degree.  In  this  case  the  court 
followed  the  rule  laid  down  by  the  Supreme 
Court  of  Ohio  In  the  case  of  Fonts  v.  State, 
8  Ohio  St.  98,  construing  the  statute  of  Ohio, 
likewise  containing  the  word  "purposely"  in 
its  definition  of  the  crime  of  murder  in  the 
first  degree. 

In  the  case  of  Hamilton  t.  United  States, 
26  App.  D.  C  386,  it  is  clearly  pointed  out 
that,  in  those  states  in  which  the  statutes 
have  simply  adopted  the  common-law  defini- 
tion of  murder,  an  indictment  may  very  prop- 
erly omit  a  direct  charge  of  a  purpose  or  in- 
tent to  kill  as  a  part  of  the  overt  act  al- 
leged as  a  crime.  Davis  v.  Utah  Territory, 
151  U.  S.  270,  14  Sup.  Ct  328,  88  L.  Ed.  163. 

[2]  It  should  be  home  in  mind  that  our 
statute  does  not  attempt  to  change  the  defini- 
tion of  the  crime  of  murder  as  Icnown  to  the 
common  law.  It  provides  that  "all  murder 
which  shall  be  perpetrated  by  means  of  i>oi- 
son,  or  lying  in  wait,"  etc.,  shall  be  denomi- 
nated as  murder  in  the  first  degree,  "and  all 
other  kinds  of  murder  shall  be  deemed  mur- 
der in  the  second  degree."  It  hks  been  said 
that  the  legal  scope  of  murder  as  a  generic 
term  is  unchanged  by  this  class  of  statutes. 
1  Wharton's  Crim.  Law,  {  393. 

[3]  Our  statute  does  not  limit  murder  In 
the  first  degree  to  those  homicides  commit- 
ted purposely  or  within  Intent  to  kllL  In  our 
opinion  the  essential  elements  of  our  stat- 
ute, so  far  as  challenged  by  this  assignment, 
have  been  charged  in  the  indictment  In  this 
case.  The  first  assignment  of  error  is  there- 
fore not  well  taken. 

2.  The  second  assignment  of  error  relied 
upon  by  appellants  is  that  a  variance  ap- 
pears upon  the  face  of  the  Indictment  be- 
cause it  alleged  the  assault  was  made  upon 
"Jacobo  Casadoa,"  and  the  proof  disclosed 
that  the  assault  was  made  on  "Jacobo  Cas- 
ados." In  this  connection  it  Is  urged  that 
It  was  not  within  the  province  of  the  court 
to  declare  the  name  "Casadoa,"'  appearing  In 
the  indictment,  to  have  been  a  typographical 
error. 

Referring  to  the  Indictment  we  find  that  it 
charged  as  follows:  "That  Jose  Casimiro 
Montoya,  late  of  the  county  of  Colfax,  terri- 
tory of  New  Mexico,  on  the  eighteenth  day 
of  March,  In  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  eleven,  at  the  coun- 
ty of  Colfox  aforesaid,  with  force  and  arms 
in  and  upon  one  Jacobo  Casadoa,  then  and 
there  being,  unlawfully  feloniously,  willful- 
ly, deliberately,  premeditatedly,  and  with 
malice  aforethought,  did  then  and  there  make 
an  assault  with  a  certain  pistol,  then  and 
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there  charged  with  gunpowder  and  loaded 
with  divers  leaden  bullets,  which  said  pis- 
tol said  Jose  Caslmlro  Montoya  then  and 
there  had  and  held  In  his  hands,  and  said 
Jose  Caslmlro  Montoya  then  and  there  un- 
lawfully, feloniously,  willfully,  deliberate- 
ly, premedltatedly,  and  with  malice  afore- 
thought, did  point  and  aim  said  pistol  at  and 
to  the  body  of  said  Jacobo  Casados,  etc." 

[4]  In  four  other  essential  charging  parts 
of  this  indictment  the  name  of  deceased  ap- 
pears 8a  Jacobo  Casados,  from  which  it  clear- 
ly appears  that  the  writing  of  the  name 
"Casadoa"  is  purely  a  clerical  or  typograph- 
ical error. 

The  object  of  an  indictment  is  deSnitely  to 
apprise  the  person  accused  of  the  offense 
with  which  he  is  charged,  so  that  he.  may 
properly  prepare  his  defense,  and  it  should 
be  so  drawn  that,  in  case  any  other  pro- 
ceedings should  be  taken  against  him  for  the 
same  offense,  he  could  plead  a  former  ac- 
quittal or  conriction.  Ball  v.  United  States, 
140  U,  S.  136,  11  Sup.  Ct  761,  35  h.  Ed. 
377.  It  is  quite  apparent  that  appellant  was 
notified  that  he  was  accused  of  having  killed 
Jacobo  Casados.  In  our  opinion  this  was  an 
obvious  clerical  error  corrected  by  neces- 
sary intendment  of  other  parts  of  the  indict- 
ment 22  Cyc.  2dl;  State  v.  Morgan,  36  La, 
Ann.  293;  State  v.  Ford,  38  La.  Ann.  787; 
Greeson  v.  State,  6  Miss.  (5  How.)  33. 

[6]  3.  The-  third  assignment  of  error  urged 
by  appellant  is  that  there  was  no  allegation 
in  the  indictment  that  the  defendant  killed 
or  murdered  deceased.  This  was  the  princi- 
pal ground  relief  upon  in  support  of  the  mo- 
tion for  a  directed  verdict,  and  was  also  set 
forth  as  one  of  the  grounds  in  support  of 
the  motions  for  new  trial  and  arrest  of  judg- 
ment. It  is  here  urged  as  one  of  the  al- 
leged errors  of  the  court  below  In  failing 
to  direct  the  Jury  to  find  a  verdict  of  not 
guilty. 

The  motion  in  this  respect  is  as  follows: 
"Whilst  the  indictment  attempts  to  charge 
and  allege  acts  amounting  to  murder,  it  does 
not  charge  murder  nor  any  other  offense, 
because  there  is  no  allegation  in  the  indict- 
ment that  the  defendant  murdered  the  de- 
ceased, Jacobo  Casados."  This  charge  is 
sufficient  as  a  charge  of  manslaughter,  aud 
therefore  the  Indictment  did  charge  an  of- 
fense.   2  Bishop's  Crlm.  Pro.  (4th  Ed.)  S  548. 

The  conviction  here  was  for  manslaughter. 
We  are  of  the  opinion  that  this  assignment 
of  error  must  be  overruled. 

[(]  4.  The  next  error  assigned  is  that  the 
court  should  have  directed  a  verdict  because 
the  territory  failed  to  establish  a  motive 
for  the  murder,  and  that  there  was  no  suffi- 
cient evidence  to  prove  an  intent  to  take  the 
life  of  the  deceased. 

We  have  carefully  examined  the  record 
and  find  that  Reymundo  Leyba,  a  witness 
for  the  prosecution,  testified  that  the  accus- 
ed had  stated  to  him  a  few  weeks  prior  to 


the  homicide  that  be  had  tiiree  enemies, 
naming  deceased  as  one  of  them.  This  tes- 
timony, as  well  as  the  reason  assigned  by  de- 
fendant for  the  pre-existing  enmity,  were 
proper  subjects  of  consideration  by  the  Jury 
as  Judges  of  the  fact  of  existence  or  nonex- 
istence of  a  motive;  We  are  of  the  opinion 
that  the  Jury  in  homicide  cases  not  only  are 
sole  Judges  of  the  fact  of  the  existence  of 
a  motive  on  the  part  of  the  accused,  bat 
the  Jury  may  Infer  a  motive  from  the  com- 
mission of  the  crime  or  the  actions  of  the 
slayer.  Wharton  on  Homicide  (3d  Ed.)  S 
596.  The  question  of  intent  urged  in  con- 
nection with  this  assignment  we  liave  con- 
sidered in  connection  with  the  first  assign- 
ment of  error. 

For  the  reasons  stated,  we  cannot  give  fa- 
vorable consideration  to  this  assignment  of 
error. 

[7]  5.  The  appellant  further  urges  as  a 
ground  for  reversible  error  that  the  court 
erred  in  overruling  the  defendant's  motion 
to  take  from  the  Jury  a  portion  of  the  tes- 
timony of  Ludana  Rivera  and  Eusebia  Riv- 
era. It  appears  that  these  witnesses  testified 
that  defendant  fired  two  shots,  but  on  cross- 
examination  Luciana  Rivera  qualified  her 
testimony  by  stating  that  she  believed  it  was 
Caslmlro  who  fired  the  shots,  and  EInsebia 
Rivera,  a  daughter  of  Ludana  Rivera,  testi- 
fied that  her  mother  told  her  that  Don  Jose 
Caslmlro  fired  the  shots.  Because  this  tes- 
timony is  asserted  to  be  conclusions  of  these 
two  witnesses  and  was  not  withdrawn  from 
the  Jury,  error  is  alleged.  In  our  opinion 
it  was  necessary  to  consider  the  testimony  of 
these  witnesses  as  a  whole;  there  was  con- 
flicting testimony  by  each  witness,  due  pos- 
sibly to  the  confusion  of  the  vritness  while 
under  cross-examination.  The  conflict  of  tes- 
timony was  such  that  the  court  properly  per- 
mitted the  Jury  to  consider  It  as  a  whole 
in  order  that  it  might  determine  the  wdght 
of  the  evidence,  as  well  as  the  true  mean- 
ing and  intent  thereof. 

It  is  asserted  in  this  connection  that,  at 
the  time  the  prosecution  rested,  there  was 
no  proof  that  defendant  had  fired  the  shots 
except  the  alleged  conclusions  of  these  two 
witnesses  referred  to,  and  therefore  that  the 
court  should  have  directed  a  verdict.  The 
record  discloses  that  this  Is  not  the  case;  It 
appearing  that  the  witness  Donaclana  Mares, 
for  the  prosecution,  testified  that  the  de- 
fendant, immediately  after  the  shooting,  ad- 
mitted to  those  present  that  he  had  shot 
the  deceased. 

6.  The  next  assignment  of  error  was  that 
the  Indictment  was  defective  because  it  did 
not  allege  that  deceased  died  of  a  mortal 
wound.  In  this  respect  we  find  that  the  in- 
dictment charged  as  follows:  "And  said  bul- 
lets did  thereby,  then  and  there  inflict  two 
mortal  wounds  upon  and  in  the  body  of  said 
Jacobo  Casados,  of  which  said  wounds  so 
caused  and  infiicted  as  aforesaid,  said  Jaco- 
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bo  Caaados  did  then  and  there  die."  We  are 
dearly  ot  the  opinion  thia  indictment  la  not 
anbjeet  to  the  critldsm  advanced  by  this 
assignment  of  error. 

7.  It  is  also  contended  by  appellant  that 
the  evidence  ia  insufficient  to  auatain  the 
verdict  of  the  jury.  The  argument  in  sup- 
port of  this  contention  Is  addressed  primari- 
ly to  the  weight  to  be  given  to  the  testimony 
of  the  several  witnesses,  and  this  court  can- 
not now  disturb  the  verdict  of  the  Jury  in 
this  case.  There  was  substantial  evidence 
offered  in  the  case,  and  it  was  for  the  Jury 
to  weigh  the  same.  We  are  of  opinion  that 
the  evidence  la  suffldoit  to  sustain  the  ver- 
dict 

A  number  of  additional  assignments  of  er- 
ror are  dealt  with  In  appellant's  brief,  some 
apparently  waived,  but  all  have  been  con- 
sidered, and  we  are  of  the  opinion  that  no 
reversible  error  has  been  found,  therefore 
the  Judgment  of  the  lower  court  Is  affirmed. 

PARKER,  J.,  and  ABBOTT,  District  Judge, 
concur.  , 


OT  N.  H.  an 

DAILT  et  al.  v.  riTZOERALD  et  aL 

(Supreme  Court  of  New  Mexico.    May  S, 
1912.) 

(ByUaivi  tp  the  Court.) 
h  Appeal  ard   Bbbob    ({  931*)— Rkvmw— 
Pbxsumptions. 

Every  inference  not  contrary  to  the  evi- 
dence or  otherwise  appearinK  to  be  unreason- 
able will  be  drawn  from  the  facts  found  by  the 
conrt,  and  in  case  of  doubt  that  presumption 
will  be  presamed  correct  which  supports  the 
Judgment. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3728,  3762-3771;  Dec. 
Di».  {  831.«] 

2.  Appeal  and  Error  (|  1011*) — Review- 
Questions    OF   Pact  — •  CoNFLicTiNo    Evi- 

DBRCS. 

The  conrt  will  not  disturb  findings  of  fact 
where  there  is  any  substantial  dispute  upon  the 
e^dence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EIrror,  Cent  Dig.  i|  8983-3988;    Dec.  Dig.  t 
lOll.*] 
8.  Mines   and    Minerals    (J   97»)— Mining 

Partnerships — Prbsumptions. 

Every  agreement  for  the  working  of  a 
mine  is  a  mining  partnership  except  where 
there  has  been  an  express  agreement  to  consti- 
tute a  full  trading  partnership,  but  such  latter 
agreement  need  not  be  proven  by  some  express 
words  of  the  parties,  describing  in  exact  lan- 
guage the  relations  intended  to  be  assumed,  or 
negativing  in  express  words  their  Intent  to  be- 
come mining  partners. 

(Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  (  222;   Dec.  Dig;  (  97.»] 

4.  Mines  and  Minerals  (18  97,  100*)— Min- 
ing Partnerships  —  Distinction  from 
General  Partnership. 

The  chief  fact  which  distinguishes  mining 
from  general  partnerships  is  the  absence  of  the 
delectus  personse  in  the  former  and  the  re- 
sultant rules,  that  the  shares  of  mining  part- 
ners mny  be  transferred  to  others,  who  become 
partners  in  turn  by  acquiring  such   interests. 


without  working  a  dissolution  ot  the  partner' 
ship. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  ii  222,  225;  Dec  Dig.  1| 
97,  10O.»] 
6.  Mines   and    Minerals    ({   99*)— Miniho 

Partnerships— Nature  and  Liabilities. 
Where  there  is  an  express  agreement  be- 
tween the  parties,  and  it  appears  therefrom 
that  they  contracted  with  the  object  and  pur- 
pose of  relying  upon  the  delectus  personse  In 
their  relation,  the  fact  that  their  business  waa 
the  working  of  a  mine  does  not  affect  their  re- 
lation or  liability  as  general  partners. 

[EM.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  i|  223,  224;  Dec.  Dig.  f 
99. »] 

6.  Appeal  and  Error  ({  193*)— Presbntino 
Questions  in  Lowes  Court— Plkadino — 
Statembnt  of  Cause  of  Action. 

Where  the  findings  and  Judgment  are  sup- 
ported by  the  evidence,  and  it  appears  that  the 
case  was  decided  correctly  upon  the  merits,  the 
objection  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action, 
not  urged  in  the  court  below,  and  which  might 
have  been  obviated  by  an  amendment  of  the 
complaint,  is  waived  and  cannot  be  urged  upon 
appeal  for  the  first  time. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  193.*] 

7.  Pleadino  ({  418*)  — Waiver  of  Objeo- 
tions- Ruling  on  Demurrer  —  Pleading 
Over. 

Where,  upon  demurrer  being  snstalned  to 
the  complaint  the  plaintiffs  plead  over,  they 
tBereby  waive  the  error,  if  any,  in  sustaining 
the  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  1399,  1408-1406;  Dec.  Dig.  | 
4ia*] 

Appeal  firom  District  Court,  Bernalillo 
County ;  before  Justice  Abbott 

Action  by  J.  Q.  Dally  and  another,  doing 
business  under  the  firm  name  and  style  of 
the  2tedc  Metal  Company,  against  Oeorge  E. 
Fltsgerald  and  others,  individually  and  as 
copartners  under  the  firm  name  and  style 
of  the  Torpedo  Copper  Company,  and  oth- 
ers. From  the  Judgment  defendants  ap- 
peal, and  plaintiffs  file  a  cross-appeal.  Af- 
firmed. 

Prior  to  August  3,  1906,  the  Torpedo  Min- 
ing Company,  owning  the  copper  property 
known  as  the  Torpedo  Mine  at  Organ,  N.  M., 
had  gone  into  the  hands  of  Nicholas  Galles, 
as  receiver,  appointed  by  the  court  and 
the  defendant  Geo.  E.  Fitzgerald,  being  a 
practical  mine  operator,  had  some  negotia- 
tions looking  to  a  purchase  of  the  mine,  but 
being  himself  without  sufficient  means,  was 
seeking  to  associate  with  himself  persona 
who  could  supply  the  necessary  money. 
Through  the  defendant  Frank  A.  Helmer,  a 
lawyer  in  Chicago,  he  became  acquainted 
with  the  defendant  Foster  and  succeeded  in 
Interesting  him  in  the  enterprise,  and  on  the 
3d  day  of  August  1906,  Fitzgerald,  Foster, 
and  Helmer  entered  Into  the  following  writ- 
ten agreement: 

"This  memorandum  of  agreement  made 
and  entered  into  this  third  day  of  August 
1906,  by  and  between  N.  C.  Foster  of  Fair- 
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child,  Wisconsin,  and  -George  E.  Fitzgerald 
of  El  Paso,  Texas,  and  Frank  A.  Helmer  of 
Chicago,  Illinois,  wltnesseth: 

"That  whereas  said  George  E.  Fitzgerald, 
second  party,  has  made  a  proposition  to 
Nicholas  Galles  as  receiver  of  the  Torpedo 
Mining  Co.  at  Las  Cruces,  New  Mexico,  for 
the  purchase  from  him  as  such  receiver  of 
the  Torpedo  Mining  property  so  called,  more 
specifically  described  in  said  proposition,  at 
and  for  a  price  of  three  hundred  thousand 
dollars  ($300,000)  upon  terms  in  said  propo- 
sition specified  covering  a  period  of  two 
years  for  the  payment  thereof  in  partial  pay- 
ments, and  it  is  understood  by  the  parties 
hereto  that  the  court  at  Las  Cruces  has  au- 
thorized the  receiver  to  accept  said  proposi- 
tion upon  said  Fitzgerald  filing  a  good  and 
sufficient  bond  in  the  penal  sum  of  twenty- 
five  thousand  dollars  ($25,000)  conditioned 
upoa  the  payment  of  twenty-five  thousand 
dollars  ($26,000)  first  payment  on  said  pur- 
chase price  within  six  months,  and  further 
conditioned  that  said  mining  property  shall 
be  kept  free  from  liens  and  Incumbrances  oc- 
casioned by  said  Fitzgerald  during  his  op- 
eration under  said  contract  with  said  receiv- 
er, and  whereas  the  said  Foster,  first  party, 
is  about  to  'furnish,  or  procure  said  bond, 
and  advance  to  the  enterprise  a  sufficient 
amount  of  money,  not  exceeding  the  sum  of 
fifteen  thousand  dollars  ($15,000)  as  shall  be 
required  in  the  procuring  possession,  open- 
ing and  operating  of  said  mine  under  the 
terms  of  said  contract  with  said  reiver, 
for  which  services  and  money  to  be  required 
said  Foster  is  to  receive  a  compensation  in 
the  way  of  a  conveyance  hereafter  of  a  pro- 
portionate share  of  said  mining  property. 

"Now  therefore,  it  is  agreed  between  the 
parties  hereto  as  follows:  That  said  Fos- 
ter will  provide  or  furnish  the  security,  or 
indemnity  required  for  the  procuring  of  the 
bond  in  question  in  the  i>enal  sum  of  twen- 
ty-five thousand  dollars  ($25,000)  condition- 
ed as  aforesaid  from  a  surety  company, 
pursuant  to  the  order  of  said  court,  and  that 
he  will  advance  such  sums  as  shall  be  re- 
quired for  procuring  possession  and  prosecu- 
tion of  operations  under  said  contract  upon 
said  mining  property  not  to  exceed  the  sum 
of  fifteen  thousand  dollars  ($15,000),  as  the 
same  may  be  required  by  the  needs  of 
said  operations  and  called  for  from  time 
to  time,  any  and  all  such  sums  to  be  con- 
strued as  an  advance  to  the  enterprise  and 
to  be  returned  and  repaid  to  the  said  Fos- 
ter from  the  net  profits,  or  proceeds  of  said 
enterprise,  and  mining  operations  hereafter, 
and  within  a  period  of  six  months  herefrom. 

"It  is  further  agreed  that  said  Fitzgerald 
shall  give  his  whole  time  and  personal 
energies  and  attention  to  the  management, 
control  and  development  of  said  mining 
property  and  enterprise,  have  entire  charge 
of  and  responsibility  therefor,  he  being  al- 
lowed to  draw  the  sum  of  two  hundred  and 


fifty  dollars  ($250)  per  month  to  be  charged 
as  expenses  against  said  enterprise,  until 
such  time  as  the  twenty-five  thousand  dol- 
lars ($25,000),  first  payment,  under  said 
contract  called  for  has  been  made,  and 
without  further  compensation  as  salary. 

"It  is  further  agreed  that  in  furtherance 
of  the  enterprise  a  corporation  shall  be  or- 
ganized under  the  laws  of  some  of  the  states 
or  territory  to  be  agreed  upon  by  said  three 
parties  hereto  with  such  amount  of  capital 
stock  as  may  be  mutually  agreed  upon,  and 
that  the  proportion  of  stock  of  said  corpora- 
tion or  Interest  in  the  enterprise  shall  be 
divided  as  follows:  25%  thereof  to  N.  C. 
Foster,  8%%  thereof  to  Frank  A.  Helmer, 
and  the  remainder  66%%  to  said  George  E. 
Fitzgerald. 

"It  is  further  agreed  that  all  advances,  as 
heretofore  f'^eclfled,  made  by  said  Foster  to 
said  enterprise  in  the  way  of  money  advanc- 
ed for  the  obtaining  possession,  prosecution 
of  operations  thereunder,  and  the  conduct  of 
the  business  connected  with  said  enterprise 
shall  be  treated  as  an  advance  and  repaid 
as  hereinbefore  specified,  but  that  said  Fitz- 
gerald shall  not  be  personally  liable  for  the 
return  or  paymrat  of  any  of  said  mon^ 
individually,  and  that  said  Helmer  shall  be 
responsible  to  the  said  Foster  for  the  re- 
turn only  of  one-fourth  thereof. 

"It  is  further  agreed  that  any  and  all 
amounts,  if  any,  paid  by  said  Foster  under 
his  obligations  upon  said  bond,  shall  be 
chargeable  to  the  enterprise,  and  repaid  to 
him  from  the  mining  properties  in  question, 
or  their  proceeds  as  In  case  of  any  debt 
of  the  enterprise  paid  by  him. 

"It  Is  understood  and  agreed  that  upon 
the  organization  of  such  corporation,  said  N. 
C.  Foster  shall  be  elected  president,  Frank  A. 
Helmer  secretary  and  treasurer,  and  said 
George  E.  Fitzgerald  shall  be  made  the  gen- 
eral manager,  and  that  all  three  sliall  be  dl- 

"[Signed]    N.  a  Foster. 

"George  E.  Fitzgerald. 
"Frank  A.  Helmer." 
After  the  execution  of  the  above  contract, 
Fitzgerald  made  a  written  proposition  to  the 
receiver,  "on  behalf  of  himself  and  his  as- 
sociates," to  purchase  the  mine.  The  re- 
ceiver was  duly  authorized  by  the  court  to 
enter  into  the  proposed  contract  with  Fitz- 
gerald and  his  associates,  which  be  did  on 
the  13th  day  of  August,  1906.  Under  the 
contract,  the  purchasers  bound  themselves  to 
take  possession  of  the  said  premises  and 
property  and  proceed  to  free  the  same  from 
water,  and  thereafter  prosecute  the  opera- 
tion of  said  property  in  a  minerlike  manner; 
conduct,  operate,  and  develop  said  mine  and 
mining  property  diligently  and  in  a  manner 
consistent  and  in  accordance  with  the  usual 
minerlike  methods  of  mining,  and  drain  and 
keep  drained  and  oare  for  said  mine  and 
property  in  a  good  and  workmanlike  manner, 
and   specifying   certain   other   things    to  b« 
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done  In  connection  witb  aald  mine  whlcb 
need  not  be  set  out  The  proposed  purcbaa- 
en  agreed  to  expend  $26,000  during  the  first 
year  In  developing  said  mine,  and  executed  a 
bond  tn  the  sum  of  $25,000  for  the  payment 
of  all  debts  and  obligations,  etc.  The  bond 
was  furnished  by  the  defendant  Foster. 

After  the  execution  of  the  contract  be- 
tween the  three  defendants  in  Chicago,  U  G. 
Tucker  was  hired  as  auditor  to  go  to  the 
mines  and  look  after  the  accounting,  and  be- 
ing unacquainted  with  Fitzgerald,  and  doubt- 
fnl  of  his  responsibility,  saw  Helmer,  whom 
he  knew,  and  was  assured  by  Helmer  that 
the  enterprise  was  backed  by  all  three,  and 
that  it  was  safe  for  him  to  go.  Helmer  then 
went  with  Fitzgerald  from  Chicago  to  Las 
Cmces  to  complete  the  deal  and  to  superin- 
tend the  details  of  its  execution.  After  the 
execution  of  the  contract  for  the  purchase 
of  the  mine,  Helmer  and  Fitzgerald  went  out 
to  Organ  to  the  mine  and  spent  two  or  three 
days  looking  over  the  proposition,  after  which 
Helmer  returned  to  Chicago  and  Fitzgerald 
took  possession  of  the  mine.  From  that  time 
Helmer  was  in  constant  communication  by 
letters  and  telegrams  with  Fitzgerald,  Tuck- 
er, and  Foster,  and  received  reports  frequent- 
ly from  Fitzgerald  and  Tucker  as  to  what 
was  t>elng  done  at  the  mine,  and  communi- 
cated to  Foster  uniformly  everything  of  Im- 
portance or  of  interest  Mr.  Foster  was  in 
Chicago  frequently  and  visited  Helmer  at 
his  office,  and  there  received  from  Helmer 
all  the  information  concerning  the  mine  and 
the  workings  thereof  known  to  Helmer. 
While  Helmer  was  in  Las  Cmces  on  the  first 
visit,  arrangements  were  made  for  the  Incor- 
poration of  the  company,  but  for  various 
reasons  the  matter  of  incorporating  the  com- 
pany was  delayed  until  the  latter  part  of 
October,  1907;  a  portion  of  the  delay  being 
due  to  the  fact  that  negotiations  were  pend- 
ing with  various  parties  for  a  sale  of  the 
property  by  the  defendants.  It  appears  that 
the  defendants  decided  not  to  await  the  in- 
corporation of  the  company  before  proceed- 
ing with  the  working  of  the  mine,  and,  while 
no  agreement  in  express  terms  between  the 
defendants  to  operate  as  a  partnership  until 
the  conporation  should  be  organized  and  com- 
pleted was  testified  to,  yet  that  such  an 
agreement  existed  and  was  so  understood  by 
the  parties  themselves  is  abundantly  estab- 
lished by 'the  evidence.  Foster  continued  to 
advance  money  for  the  operation  of  the  mine 
far  beyond  the  $15,000  specified  in  the  orig- 
inal contract,  and  down  to  the  time  of  the 
organization  of  the  corporation  had  advanced 
about  $75,000. 

The  defendant  Foster  evidently  nnderstood 
that  the  three  defendants  were  partners,  and 
that  he  was  liable  as  snch  for  the  debts 
and  obligations  of  the  company.  In  a  letter 
to  the  defendant  Fitzgerald  on  January  4, 
1907,  he  says:  "What  has  become  of  the  in- 
corporation papers  for  the  Torpedo  Copper 
Company?     It   seems   to   me   these  papers 


ought  to  be  executed  and  things  put-to  shape^ 
as  I  believe  it  is  somewhat  dangerous  to 
run  that  business  the  way  it  is  run  at  the 
present  time  unincorporated."  And  in  anoth- 
er letter  to  Fitzgerald  on  March  11,  1907,  he 
says:  "I  am  quite  anxious  to  have  the  incor- 
poration of  the  Copper  Company  completed 
and  the  transfer  of  the  mine  to  the  compa- 
ny, on  account  of  danger  of  accidents,  etc., 
which  might  occur  and  -embarrass  us  more 
in  a  partnership  business  than  as  an  incor- 
poration." And  In  another  letter  on  July 
20,  1907,  he  says:  "I  have  been  urging  Mr. 
Helmer  for  some  little  time  to  have  the  In- 
corporation put  through,  as  I  do  not  lllce 
the  responsibility  of  the  thing  as  it  now 
stands,  and,  if  we  get  that  perfected  In  good 
shape,  I  shall  not  be  quite  so  anxious  to  sell 
the  property,  but  you  know  how  it  is  and  the 
liability  might  be  too  great  imder  the  pres- 
ent conditions."  Other  evidence  was  Intro- 
duced showing  that  the  three  defendants  al- 
so bad  in  contemplation  the  matter  of  n 
town  site  adjoining  the  mine,  the  erection 
of  a  smelter,  the  contract  for  -which  was 
apparaitly  let  by  the  defendant  Foster  him- 
self, and  the  cohstmction  of  a  railroad  from 
the  mine  to  connect  with  some  other  rail- 
road. The  business  of  operating  the  mine 
was  carried  on  by  Fitzgerald  under  the  name 
of  the  "Torpedo  Copper  Company."  Tucker, 
the  auditor  and  bookkeeper  opened  up  a  set 
of  books  for  the  company,  and  at  the  head 
of  the  books  he  stated  the  relationship  be- 
tween the  parties  as  follows:  "Partnership 
existing  between  N.  C.  Foster  of  Falrchlld, 
Wisconsin,  F.  A.  Helmer  of  Chicago,  lU., 
and  George  E.  Fitzgerald  of  Organ,  N.  M^ 
being  the  Individuals  composing  the  partner- 
ship and  in  Interest  as  follows."  Both  Fos- 
ter and  Helmer  were  at  the  mine  a  number 
of  times  after  the  books  were  opened,  and 
both  examined  the  books,  but  there  was  no 
direct  testimony  showing  that  either  of  them 
saw  the  statement  entered  by  Tucker. 

Numerous  letters  from  Helmer  to  Fitz- 
gerald were  Introduced  In  evidence  for  the 
purpose  of  showing  the  relations  of  the  par- 
ties defendant  to  each  other.  In  a  letter  of 
October  29,  1006,  from  Helmer  to  Fitzgerald, 
be  says:  "Tou  are  not  connected  with  peo- 
ple who  are  covertly  looking  for  a  chance 
to  get  your  scalp.  We  sluU  not  need  Lang- 
worthy.  We  three  are  mough  and. we  will 
be  practically  one."  Again  he  says  (in  a 
letter  of  November  13,  1906,  in  speaking  of 
a  proposition  of  Fitzgerald's,  apparently  to 
sell  or  take  In  some  other  putles  in  the 
venture:  "I  have  rather  come  to  count  on 
the  Torpedo  as  an  enterprise  in  which  I  in- 
tuitively associate  only  yourself,  Mr.  Foster 
and  myself  to  all  substantial  purposes — ^we 
have  a  good  thing  on  a  conservative  owner- 
ship basis,  and  there  is  enough  in  It  on  this 
same  conservative  basis  to  make  it  a  per- 
fectly safe  and  thoroughly  profitable  enter- 
prise for  us  all."    And  in  a  letter  of  the 
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24th  of  November  of  the  same  year,  Helmer 
says  to  Fitzgerald:  "Mr.  Foster  was  In  to- 
day. He  says  you  needn't  worry  a  minute 
about  falling  down."  In  a  letter  of  Novem- 
ber 28,  1906,  Helmer  says  to  Fitzgerald: 
"Neither  Mr.  Foster  nor  I  would  want  to 
stay  in  the  mine  if  you  went  out.  I  have 
depended  on  you,  and  Mr.  Foster  is  depend- 
ing on  you  through  me.  Neither  ot,  us  are 
fooUah  enough  to  want  anything  to  da  with 
a  mine  except  in  the  hands  of  a  friendly, 
honest,  and  capable  associate.  "When  you 
go  out,  we  go  out  too  undoubtedly,  for  we 
are  simply  in  here  through  you."  Unfor- 
tunately the  letters  from  Fitzgerald  to  Hel- 
mer and  Foster  were  not  produced  upon  the 
trial  of  the  case. 

In  October,  1907,  when  the  incorporation 
of  the  company  was  completed,  all  three  of 
the  defendants  signed  a  written  statement 
tiansferrlng  the  property  to  the  corporation 
in  exchange  for  its  stock,  a  portion  of  which 
statement  read  as  follows:  "All  the  ac- 
counts and  bills  receivable  and  assets  con- 
nected with  or  belonging  to  the  mining  en- 
terprise now  and  heretofore  conducted  by 
us  upon  said  premises  and  under  said  con- 
tract, you  to  take  the  same  subject  to  and 
you  to  assume  and  agree  to  pay  all  our 
outstanding  liabilities  and  obligations  con- 
nected with  or  arising  from  the  business 
now  and  heretofore  conducted  by  us  under 
the  name  of  the  Torpedo  Copper  Company 
under  said  contract" 

Fitzgerald  had,  from  the  time  he  began 
operations,  delivered  all  the  ore  mined  to 
the  El  Paso  Smelter,  from  whom  be  bad 
been  accustomed  to  receive  advances.  In 
June,  1907,  Fitzgerald  began  negotiations 
with  the  Torreon  Smelter  through  the  plain- 
tift  Daily  for  the  smelting  of  the  ores  of  the 
company.  His  desire  to  change  was  prompts 
ed  by  the  fact  that  the  El  Paso  Smelter 
would  not  advance  to  him  a  sufficient 
amount  on  the  ore  to  be  delivered  in  the 
future,  and  he  desired  to  make  arrange- 
ments whereby  more  liberal  advances  could 
be  secured.  After  Several  interviews  and 
much  correspondence,  an  arrangement  was 
finally  perfected  between  Fitzgerald  and  the 
plaintlfCs  by  which  the  Torreon  Smelter  was 
to  reduce  the  ore,  and  plaintiffs  were  to 
advance  to  Fitzgerald  or  the  Torpedo  Cop- 
per Company  the  value  of  the  ore  on  board 
the  cars  at  Las  Cruces,  N.  M.,  less  freight 
and  treatment  charges,  and  under  this  agree- 
ment the  plaintiffs  advanced  to  the  defend- 
ant Fitzgerald  the  amount  for  the  recovery 
of  which  this  action  was  instituted. 

It  Is  evident  that  the  substance  of  the 
communications  between  the  plaintiffs  and 
the  defendant  Fitzgerald,  and  probably  the 
contract  itself,  was  sent  by  Fitzgerald  to 
Foster,  as  Foster  in  his  letter  of  August 
26th  to  Fitzgerald  says:  "You  speak  of 
getting  all  settled  up  with  the  El  Paso 
Smelter  people.    I  hope  you  will  see  that 


everything  and  all  contracts  are  settled  ap 
to  their  satisfaction  before  leaving  them,  as 
I  Imagine  we  do  not  want  any  trouble  wlOi 
them  in  any  way,  shape  or  manner.  There- 
fore there  should  be  a  perfect  understand- 
ing with  them  before  making  the  change. 
Neither  do  I  think  we  should  enter  into 
any  very  extensive  contracts  with  the  'I'or- 
reon  people.  Better  see  how  things  pan 
out  first  I  am  under  the  impression  that 
if  any  contracts  are  made,  it  should  be 
done  by  the  Torpedo  Copper  Company  as  a 
corporation.  If  your  ore  pans  out  as  you 
expect,  tonnage  and  value,  I  can  see  no  rea- 
son at  the  present  time  for  getting  advances 
from  them  as  likely  by  the  time  you  need 
more  money  you  will  have  it  coming.  Pos- 
sibly you  might  need  some  advances  on  ship- 
ments of  ore  until  you  get  fixed  with  them." 
On  October  3,  1907,  Helmer  wrote  Fitzger- 
ald with  reference  to  Fitzgerald's  failure  to 
come  to  Chicago  as  had  been  arranged :  "On 
finding  that  you  had  not  left,  I  showed  him 
(Foster)  that  you  could  not  leave  under  the 
circumstances  if  Daily  was  coming  with  the 
pay  roll  approaching.  I  think  Foster  will 
Indorse  the  Torreon  Smelter  contract  propo- 
sition, as  he  now  seems  to  thoroughly  ap- 
prove it."  From  the  evidence  it  appears  be- 
yond question  that  the  defendant  Foster 
knew  that  the  El  Paso  Smelter  had  been 
making  advances  to  Fitzgerald  on  ore  ship- 
ped, and  that,  at  the  time  of  the  change 
from  the  El  Paso  Smelter  to  the  Torreon 
Smelter,  Foster  himself  paid  to  the  EU  Paso 
Smelter  $4,000  in  settlement  of  all  advances 
made  by  that  smelter  not  covered  by  ore 
shipments. 

The  plaintiffs  advanced  to  the  defendant 
Fitzgerald,  under  the  contract  of  August  31, 
1907,  $16,500  In  money  on  ore  prior  to  the 
incorporation  of  the  company.  This  ore  was 
not  tested  or  sampled  at  Las  Cruces,  N.  M., 
as  provided  by  the  contract;  this  provision 
having  been  waived  by  both  parties.  The 
price  of  copper  bad  materially  depreciated 
between  the  period  of  the  shipment  of  the 
ore  and  the  time  for  settlement  under  the 
contract,  and  the  quality  of  the  ore  shipped 
was  found,  when  assayed,  to  be  such  that 
its  total  net  value  was  less  than  the  freight, 
treatment,  and  extraction  charges  provided 
for  in  the  contract  by  some  $1,483,  and  in- 
cluding the  excess  freight  paid  on  moistures. 
The  total  loss  was  $2,146.95.  This  action 
was  instituted  to  recover  from  the  three  de- 
fendants the  advances  made  and  the  loss 
sustained  on  freight  and  treatment  charged 
and  moistures;  the  plaintiffs  alleging  that 
the  defendants  were  copartners  and  that 
each  was  liable  Individually  for  the  amount 
claimed.  The  defendants  were  all  nonresi- 
dents of  the  territory  of  New  Mexico,  and 
service  was  had  only  upon  the  defendant 
Foster,  who  appeared  and  filed  an  answer, 
setting  up  the  contract  executed  between  the 
three  defendants  and  denying  the  liability. 
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The  canse  was  by  stipulation  transferred  to 
the  district  court  of  Bernalillo  county  and 
was  heard  by  tbe  court;  a  jury  baring  been 
waived. 

Tbe  court  made  findings  of  fact  in  sub- 
stance as  follows:  "1.  The  copartnership  of 
the  plalntlfts.  3.  That  Fitzgerald  entered 
into  tbe  agreement  with  the  receWer  on  be- 
balf  of  himself  and  his  associates,  Foster 
and  Helmer,  and  took  possession  of  the  mine 
in  the  Joint  behalf  until  It  was  turned  over 
to  tbe  corporation  on  October  16tb.  4.  That 
during  all  this  time  tbe  three  defendants 
were  partners  doing  business  under  the  firm 
name  and  style  of  tbe  Torpedo  Copper  Com- 
pany. 6.  That  as  such  they  were  engaged 
in  tbe  operation  of  the  mines  'and  in  plans, 
preparations,  work,  and  expenditures  for  the 
erection  of  a  smelting  and  reducing  plant  for 
the  purpose  of  extracting  and  smelting  ores 
and  the  acquiring  and  exploiting  of  a  town 
site  which  they  propose  to  use  in  connection 
with  the  development  and  operation  of  said 
mines.'  &  That  the  said  George  K.  Fitzger- 
ald, on  the  evidence,  had  authority  from  tbe 
defendants  Nathaniel  O.  Foster  and  Frank 
A  Helmer  to  market  all  ores  extracted  from 
tbe  said  mines,  and  to  procure  advances 
from  the  plaintiffs  on  account  of  ores  there- 
after to  be  extracted  and  mined  in  tbe  con- 
duct of  the  copartnership  business,  and  the 
defendant  Foster  knew  that  such  advances 
were  being  made  by  tbe  plaintiffs,  and  made 
no  objection  to  them.  7  to  0.  Tbat,  while  so 
acting,  tbe  copartnership  entered  into  tbe 
written  contract  for  the  sale  of  tbe  ores  to 
tbe  plaintiff  and  providing  that  tbe  plaintiffs 
would  advance  sums  of  money  from  time 
to  time  on  account  of  the  ores  thereafter  to 
be  mined  which  was  to  be  repaid  with  such 
ore  with  Interest  at  1  per  cent  a  month. 
10.  Tbe  tenth  finding  sets  forth  in  detail 
tbe  charges  or  deductions  to  be  made  for 
treatment,  freight,  etc.  11.  That  a  consider- 
able quantity  of  ore  was  shipped  by  the  de- 
fendant company  to  the  plaintiff  prior  to  the 
organization  of  the  corporation,  but  the 
quality  and  price  was  such  that  (18th)  the 
freight,  treatment,  and  extraction  charges, 
•provided  for  In  the  aforesaid  contract,'  ex- 
ceeded the  net  value  by  $1,483.82.  14.  That 
the  plaintiff  advanced  $15,500  prior  to  Oc- 
tober 16tb  on  account  of  ore  thereafter  to  be 
shipped,  and  paid  $1,000  to  May  Bros,  for 
hauling  the  ore  which  was  likewise  to  be 
considered  as  an  advance.  19.  That  tbe  de- 
fendants, on  or  prior  to  the  month  of  De- 
cember, 1907,  ceased  to  operate  the  afore- 
said mine  or  to  extract  ores  therefrom,  and 
disposed  of  the  mine  to  other  parties,  and 
have  failed  and  refused  to  repay  to  the 
plaintiffs  tbe  aforesaid  sums  or  any  part 
thereof." 

Upon  these  findings  the  court  stated  tbe 
following  conclusions  of  law:  "1.  Tbat  the 
•aid  Oeorge  ES.  Fitzgerald  was  without  au- 
thority given  in  express  terms  to  pledge  the 


personal  credit  of  his  associates  In  the  said 
enterprise  or  to  borrow  money  or  contract 
debts  in  tbe  operation  of  the  same  mining 
claims,  and  i)er8onally  bind  them  or  either 
of  them,  but  had  implied  authority  as  set 
forth  in  findings  of  fact  2  and  6  as  here- 
above  set  forth.  2.  That  the  sums  of  money 
advanced  by  the  plaintiffs  to  or  for  the  said 
Torpedo  Copper  Company,  in  the  operation 
of  the  said  mine,  were  to  be  paid  back  in 
ores  to  be  thereafter  shipped  by  said  Copper 
Company.  3.  That  tbe  plaintiffs  are  not  en- 
titled to  recover  anything  on  account  of 
freight,  treatment,  or  reduction  charges  paid 
on  the  ores  shipped  by  or  through  them  to 
tbe  Torreon  Smelter.  4.  That  plaintiffs  are 
entitled  to  recover  from  the  defendant  Na- 
thaniel C.  Foster  the  several  sums  advanced 
by  the  plaintiffs  to  the  Torpedo  Copper  Com- 
pany, and  the  sum  paid  May  Bros.,  with 
interest  from  the  date  of  each  advance  or 
payment  at  the  rate  of  12  per  cent  per 
annnm,  amounting  at  this  date  to  tbe  sum 
of  $23,641.31,  to  all  of  which  findings  and 
conclusions  the  defendants  excepted." 

Judgment  was  entered  in  accordance  with 
the  findings,  from  which  Judgment  the  ap- 
pellant prosecutes  this  appeal,  and  the  ap- 
pellees also  prosecute  a  cross-appeal  from 
the  action  of  tbe  court  in  holding  tbat  the 
plaintiffs  were  not  entitled  to  recover  on 
account  of  freight,  treatment  or  reduction 
charges  paid  on  ore  shipped  by  or  through 
them  to  the  Torreon  Smelter. 

Argued  before  ROBBRTS,  C.  J.,  HANNA, 
J.,  and  RAYNOLDS,  District  Judge. 

Wade  ft  Wade,  of  Las  Cruces,  for  appel- 
lant Foster.  Marron  &  Wood,  of  Albuquer- 
que, for  appellees. 

ROBERTS,  C.  J.  (after  stating  the  facta 
as  above).  [1]  The  appellant  contends  that 
the  findings  of  the  trial  court  are  not  suffi- 
cient to  support  the  Judgment  The  findings 
are  set  out  in  the  statement  of  facts,  and  it 
is  not  necessary  to  repeat  them  here.  The 
appellant  evidently  proceeds  upon  the  the- 
ory that,  if  any  doubt  exists  as  to  the  mean- 
ing of  tbe  findings,  that  doubt  is  to  be  re- 
solved In  his  favor.  He  endeavors  to  create 
such  doubt  by  combining  and  confusing  the 
language  of  the  sixth  finding  of  fact  that 
Fitzgerald  had  authority  to  make  the  con- 
tract with  the  first  conclusion  of  law  that 
this  authority  was  not  given  in  express 
terms.  The  rule  as  to  the  construction  of 
findings  is  exactly  the  opposite  from  that 
contended  for  by  appellant  Tbe  general 
rule  Is  "that  every  reasonable  Intendment 
and  presumption  will  be  resolved  against  tbe 
appellant  and  in  favor  of  tbe  correctness  of 
the  proceedings  below."  3  Cyc.  275.  Apply- 
ing this  rule  to  the  construction  of  findings, 
every  Inference  not  contrary  to  tbe  evidence 
or  otherwise  appearing  to  be  unreasonable 
will  be  drawn  from  the  facts  found,  and  in 
case  of  doubt  that  presumption  wilt  be  pr» 
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sumed  correct  wtalcb  supports  the  judgment 
8  Cyc.  810.  In  Kuschel  v.  Hunter,  50  Pac. 
897,1  the  court  says:  "The  presumptions 
we  are  permitted  to  Indulge  must  be  in  sup- 
port of  the  Judgment.  If  there  are  doubts 
as  to  the  meaning  of  any  finding,  they  must 
be  resolved  in  support  of  the  Judgment" 
Tested  by  this  rule,  we  think  the  findings 
are  sufficient  to  support  the  Judgment 

[2]  Appellant  argues  that  the  findings  are 
not  supported  by  the  evidence.  This  court 
tias  Jield,  by  an  unbroken  line  of  decisions, 
that  it  will  not  disturb  findings  of  fact  where 
there  is  any  substantial  dispute  upon  the 
evidence.  A  great  many  of  the  disputed 
facts  in  the  case  were  established  by  cir- 
cumstantial evidence,  and  we  cannot  say 
that  the  lower  coort  was  not  Justified  in  ar- 
riving at  the  conclusion  it  did. 

The  principal  contention  urged  by  appel- 
lant is  that  the  defendants  were  mining  part- 
ners, and  therefore  that  Fitzgerald  did  not 
have  the  power  to  bind  Foster  by  his  en- 
gagements with  the  plaintiffs;  that  a  min- 
ing partnership  has  special  features,  differ- 
ing from  other  partnerships,  among  which 
are  a  want  of  the  delectus  personarum  and 
a  consequent  want  of  that  authority  in  the 
individual  members  to  pledge  the  personal 
credit  of  their  associates  except  for  the  em- 
ployment of  labor  and  similar  essential  pur- 
poses. There  is,  of  course,  no  dispute  as  to 
the  existence  of  these  special  associations, 
known  as  mining  partnerships,  and  as  to  the 
lack  of  power  of  any  member  thereof  to 
bind  his  associates  to  the  extent  of  the  im- 
plied powers  of  a  commercial  partner.  But 
under  the  findings  of  the  court  it  is  appar- 
ent that  the  principle  does  not  apply  to  the 
case  at  bar. 

Under  the  sixth  finding  the  court  found 
that  Fitzgerald,  on  the  evidence,  had  author- 
ity from  the  defendants  Foster  and  Helmer 
to  market  all  ores  extracted  from  the  mine 
and  to  procure  advances  from  the  plaintiffs 
on  account  of  ores  thereafter  mined,  and 
that  the  defendant  Foster  knew  that  such 
advances  were  being  made;  and  by  its 
fourth  finding  the  court  found  that  the  par- 
ties were  "partners  doing  business  under  the 
firm  name  and  style  of  the  Torpedo  Copper 
Company,  and  as  such  partners  were  engaged 
in  the  development  and  operation  of  the 
mining  property."  It  is  evident  that  the 
court  found  that  the  parties  did  not  sus- 
tain the  relation  to  each  other  of  mining 
partners,  but  that  they  were  partners,  sub- 
ject to  the  rules  relating  to  an  ordinary  part- 
nership in  trade.  This  conclusion  is  strength- 
ened by  the  fact  that  the  appellant  at  the 
conclusion  of  the  testimony,  requested  the 
court  to  find  facts  showing  the  existence 
of  a  mining  partnership,  and  to  state  the 
conclusion  of  law  therefrom  that  the  rela- 
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tionship  existing  between  the  said  parties 
constituted  a  mining  partnership.  This  the 
court  refused  to  do,  but  made  the  findings 
set  out  in  the  statement  of  facts. 

The  appellant  contends  that  the  agreement 
of  August  8,  1906,  set  out  in  the  statement 
of  facts,  was  the  meaaure  of  the  power  of 
the  partners  and  limited  their  rights,  and 
that  the  liability  of  the  defendant  Foster 
must  be  determined  under  the  provisions  ot 
said  contract  If  this  proposition  is  cor- 
rect there  could  be  no  doubt  as  to  the  non- 
liability of  the  defendant  Foster.  The  lower 
court  however,  evidently  did  not  determine 
his  liability  upon  such  contract  A  reading 
of  the  contract  will  evidence  the  fact  that  it 
did  not  provide  for  the  working  of  the  mine. 
It  was  simply  a  preliminary  arrangement 
between  tlie  three  parties,  providing  for  the 
purchase  by  Fitzgerald  of  the  property,  the 
furnishing  of  the  Indemnity  bond  by  Foster, 
the  organization  of  a  corporation,  and  the 
distribution  of  the  shares  of  stock.  It  was 
evidently  never  the  intention  of  the  parties 
to  carry  on,  under  this  written  agreement 
the  extensive  mining  operations  wliicb  they 
did.  Immediately  after  the  purchase  by 
Fitzgerald  of  the  property,  or  the  signing 
of  the  contract  for  the  purchase,  steps  were 
taken  to  complete  the  formation  and  or- 
ganisation of  a  corporation  to  take  over  the 
property.  This  was  delayed  from  time  to 
time,  and  Fitzgerald  continued  working  the 
mine  and  Foster  to  advance  money  far  be- 
yond the  amount  specified  In  the  preliminary 
written  agreement  Other  undertakings  were 
begun  by  the  parties,  and,  from  all  the 
circumstances  shown  on  the  trial,  we  l>elieve 
the  court  was  Justified  in  concluding  that  a 
partnership  existed  between  the  parties,  and 
that  it  was  subject  to  the  rules  relating  to 
an  ordinary  partnership  in  trade.  We  have 
set  forth  in  the  statement  of  facts  many  of 
these  facts  and  circumstances. 

[3]  The  appellant  contends  that  every 
agreement  for  the  working  of  a  mine  is  a 
mining  partnership,  except  where  there  has 
been  an  express  agreement  to  constitute  a 
full  trading  partnership,  but  we  do  not  un- 
derstand that  appellant  contends  that  by 
"express  agreement"  he  means  one  proven 
by  some  express  words  of  the  parties  de- 
scribing in  exact  language  the  relation  in- 
tended to  be  assumed  or  negativing  in  ex- 
press words  their  Intent  to  become  mining 
partners.  In  the  leading  case  in  this  country 
on  mining  partnerships  (Skillman  v.  Lach- 
man,  23  CaL  204,. 83  Am.  Dec  96),  the  court 
says:  "Still  there  may  be  a  partnership  In 
the  working  of  a  mine  subject  to  the  rules 
relating  to  an  ordinary  partnership  in  trad& 
Story,  Part,  f  82.  And  this  relation  of  part- 
nership may  be  constituted  either  by  express 
stipulation  or  by  implication  deduced  from 
the  acts  of  the  parties."  The  court  evident- 
ly found  that  the  relation  of  the  defendant 
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Foster  to  the  enterprise  was  not  that  of  a 
mining  partner. 

[4]  The  chief  fact  which  distinguishes 
mining  from  general  partnerships  Is  the  ab- 
sence of  the  delectus  personte  In  the  former 
and  the  resnltant  rales,  that  the  shares  of 
mining  partners  may  be  transferred  to  oth- 
ers.^who  become  partners  In  turn  by  acquir- 
ing such  Interests;  and,  as  the  partners 
therefore  have  not  the  right  to  choose  their 
associates,  it  necessarily  follows  that  such 
associates  have  no  power  to  personally  bind 
their  fellow  members.  Sklllman  t.  Lach- 
man,  23  Cal.  198,  S3  Am.  Dec.  96;  Dnryea  r. 
Bart,  28  Cal.  569;  Meagher  t.  Reed,  14  Oolo. 
33S,  24  Pac.  681,  9  L.  B.  A  455. 

[5]  Where  there  is  an  express  agreement 
between  the  parties,  and  it  appears  there- 
from that  they  contracted  with  the  object 
and  purpose  of  relying  on  the  delectus  per- 
Bonse  in  their  relations,  the  fact  that  their 
business  was  the  working  of  a  mine  does 
not  afFect  their  relation  or  liability  as  gen- 
eral partners.  This  proposition  was  decided 
by  the  Supreme  Ck)urt  of  California  in  the 
case  of  Decker  t.  Howell,  42  Cal.  637.  The 
court  says :  "The  main  question  in  this  case 
Is  whether  Howell  had  authority,  either  ex- 
press or  implied,  to  make  the  note  in  suit 
It  is  equally  well  settled  by  the  decisions  of 
this  court  that  no  such  authority  exists  in 
the  case  of -an  ordinary  mining  partnership. 
The  decisions  in  Sklllman  t.  Lachman,  23 
Cal.  206  [83  Am.  Dec.  96],  and  the  subse- 
qnent  cases,  place  this  exception  to  the  rec- 
ognized rule  as  applicable  to  trading  part- 
nerships, uiwn  the  ground  that  in  mining 
partnerships  the  delectus  personte  does  not 
exist,  and  the  membership  is  continuously 
subject  to  changes  beyond  the  control  of  the 
partners.  But  it  is  no  disparagement  to  the 
salutary  doctrine  of  these  cases  to  hold  that 
a  strict  partnership  may  exist  In  the  work- 
ing of  a  |mlne  which  shall  be  subject  to  the 
incidents  of  a  trading  partnership.  There 
is  nothing  In  the  nature  of  the  business  of 
mining  which  forbids  such  a  contract  If 
by  the  terms  of  a  contract  of  mining  part- 
nership it  appears  that  the  confidential  re- 
lations of  an  ordinary  partnership  are  es- 
tablished, and  that  the  firm  is  not  subject  to 
the  intrusion  of  other  partners  at  will,  the 
reason  of  the  rule  that  restricts  the  powers 
of  a  single  partner  falls.  The  parties  are 
strictly  partners,  not  by  reason  of  their  com- 
mon ownership  of  the  mine,  but  as  the  result 
of  their  own  agreement  •  •  •  In  Baln- 
bridge  on  Mines,  439,  the  author  says:  'But 
there  are  mining  concerns  which  are  carried 
on  by  partners,  few  in  number,  subject  to 
mutual  selection,  and  therefore  more  close- 
ly connected  by  mutual  confidence.'  •  •  • 
There  may  be  no  difference  between  firms  of 
this  kind  and  those  engaged  in  any  other 
distinct  business  as  general  partners,  and 
those  who  are  not  working  partners  may  not 
be  the  less  liable  to  the  general  consequences 
of  >ncb  ^a  partnership."    Certainly  it  most 


be  the  Intention  of  the  parties  operating  a 
mine  which  must  control.  If  they  intend 
that  their  relations  to  each  other  shall  be 
that  of  partners,  with  the  confidential  re- 
lations of  an  ordinary  partnership  existing, 
and  the  firm  not  subject  to  the  intmslon  of 
other  members  at  will,  no  reason  exists  for 
the  ai^Ucatlon  to  such  business  relations  of 
the  rules  of  an  ordinary  mining  partnership. 

[6]  The  facts  and  circumstances  establish- 
ed and  proven  on  the  trial  of  this  case  in 
the  lower  court  Justified  the  court  in  con- 
cluding that  the  parties  themselves  intend- 
ed to  establish  the  confidential  relations  of 
an  ordinary  partnership.  Foster,  the  appel- 
lant, in  several  of  his  letters,  speaks  of  his 
liability  for  the  obligations  of  the  partner- 
ship. If  a  mining  partnership  existed,  and 
if  the  partners  regarded  each  other  merely 
as  mining  partners,  no  liability  on  his  part 
would  have  existed,  save  as  he  had  author- 
ized. Fitzgerald,  the  managing  partner  at 
the  mine,  contracted  debts  and  incurred  ob- 
ligations, procured  advances  from  the  EI 
Paso  Smelter,  all  of  which  were  taken  care 
of  by  Foster,  and  that  without  objection  or 
complaint  The  correspondence  shows  that 
the  parties  did  not  intend  that  other  partners 
should  intrude  into  the  partnership.  Hel- 
mer  says  to  Fitzgerald,  in  speaking  of  a 
proposition  which  had  been  made  to  Fitz- 
gerald to.  buy  his  interest,  "If  you  go  out 
we  go  out";  again  he  tells  Fitzgerald,  "we 
three  are  one."  If  either  of  the  three  part- 
ners had  conveyed  his  interest  in  the  mine  to 
a  stranger,  the  purchaser  and  the  remain- 
ing partners  would  have  become  tenants  in 
common  of  the  mine  and  in  its  workings, 
subject  to  the  rules  applicable  to  an  ordin- 
ary mining  partnership  (Decker  v.  Howell, 
supra),  but  such  sale  would  have  worked  a, 
dissolution  of  the  general  partnership  there- 
tofore existing  between  the  three  partners. 
The  court  found  that  the  partners  had  in 
contemplation  other  enterprises,  viz.,  the 
erection  of  a  smelter,  the  exploiting  of  a 
town  site,  and  the  building  of  a  railroad. 
These  enterprises  were  not  mentioned  in  the 
written  contract  of  August  3d,  but  were  tak- 
en up  by  the  parties  later. 

Where  in  a  partnership  the  delectus  per- 
sonse  exists,  and  the  parties  intend  that  the 
confidential  relations  of  partners  shall  ex- 
ist, and  so  treat  the  business  relation,  the 
mere  fact  that  the  business  engaged  in  is 
the  operation  of  a  mine  should  not  alter  the 
liability  of  the  individual  partners.  To  so 
hold  would  be  to  lose  sight  of  the  principle 
which  distinguishes  a  mining  partnership 
from  an  ordinary  commercial  partnership. 
The  mere  fact  that  parties  make  a  contract, 
associating  themselves  together  for  the  pur- 
pose of  mining,  fails  far  short  of  fixing  their 
relations  as  mining  partners.  Klmberly  ▼. 
Arms,  129  V.  S.  512,  9  Sup.  Ct  355,  32  I/. 
Ed.  764.  The  real  relations  of  the  partners 
mast  be  determined,  not  on  the  agreement 
of  August  Sd,  as  appellant  assumes,  but  on 
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tbelr  acts,  Intentions,  and  agreements  there- 
after, as  disclosed  by  the  evidence;  the  con- 
tract being  merely  a  piece  of  evidence  serv- 
ing to  throw  light  on  these  intentions. 

The  lower  court  found  that  an  ordinary 
commercial  partnership  existed  between  the 
parties;  while  such  Ending  was  not  made  In 
express  terms,  yet  it  was  plainly  made  by 
implication,  and,  finding  no  error  in  this 
holding  upon  the  evidence,  ntimerous  points 
argued  by  appellant  are  disposed  of. 

Appellant  contends  that  Dally  had  notice 
of  the  limited  liability  of  Foster,  basing 
such  contention  upon  a  remark  made  by 
Galles,  the  receiver,  to  Dally  that  "Foster 
had  associated  with  him  as  mining  partners 
Fitzgerald  and  Helmer,"  but  there  were  oth- 
er facts  and  circumstances  appearing. in  evi- 
dence, of  which  Daily  had  notice,  which  Jus- 
tified the  court  In  holding  otherwise. 

Appellant,  In  this  court,  for  the  first  time 
challenges  the  sufficiency  of  the  complaint 
to  state  a  cause  of  action.  No  demurrer  to 
the  complaint  was  filed  in  the  lower  court, 
and  no  objection  was  Interposed  to  the  ad- 
mission of  evidence.  This  contention  can  l>e 
disposed  of  by  a  quotation  from  the  case  of 
Gushing  V.  Fires,  124  Cal.  663,  67  Pac.  572. 
"While  the  complaint  is  not  to  be  recom- 
mended as  a  precedent  to  be  hereafter  fal- 
lowed, yet  In  view  of  the  fact  that  no  ob- 
jection, either  as  to  its  form  or  substance, 
was  made  in  the  court  I>elow,  we  think  it 
sufficient  to  support  the  Judgment^based  up- 
on it  It  is  true  that  the  objection  that  the 
complaint  does  not  state  a  cause  of  action 
may  be  successfully  made  for  the  first  time 
on  appeal,  but  the  appellate  court  will  not 
be  overzealous  to  find  a  defect  In  the  com- 
plaint that  the  appellant  himself  failed  to 
discover  until  the  case  had  been  decided 
against  him  on  its  merits.  We  think  the 
defects  In  the  complaint,  as  well  as  the  vari- 
ance complained  of,  are  of  a  nature  to  be 
waived  by  failure  to  call  them  to  the  atten- 
tion of  the  trial  court  by  proper  objections, 
and  that  the  defendant  should  not  be  heard 
to  urge  those  objections  for  the  first  time 
after  Judgment"  See,  also,  Western  Union 
Telegraph  Co.  v.  Longwill,  5  N.  M.  308, 
21  Pac.  339;  Chavez  v.  Myers,  11  N.  M.  333, 
68  Pac.  917. 

Appellant  claims  that  the  Judgment  was 
excessive  In  that  the  court  Included  in  the 
Judgment  the  sum  of  $3,000  and  interest 
thereon.  In  a  statement  rendered  by  Daily 
to  Foster  on  May  6,  1908,  this  $3,000  was 
shown  to  have  been  advanced  on  October 
23,  1907,  which  it  develops  was  after  the 
date  of  the  organization  of  the  corporation. 
But  Daily  in  his  testimony  says  that  the 
sum  was  advanced  on  the  date  of  the  organ- 
ization of  the  corporation,  so  we  cannot  say 
that  the  court  was  in  error  in  including  the 
item. 

The  piaintifCs  have  brought  a  cross-ai^eal, 


assigning  as  error  the  action  of  the  court  in 

finding  that  the  plaintiffs  waived  their  right 
to  recover  freight  and  treatment  charges, 
claiming  that  such  finding  is  without  any 
evidence  to  support  it  We  have  examined 
the  transcript  and  find  that  there  is  evi- 
dence upon  which  the  court  might  have 
based  such  a  finding. 

[7]  Appellees,  in  their  cross-appeal,  also 
assign  as  error  the  action  of  the  court  in 
sustaining  the  demurrer  to  the  amended  com- 
plaint and  thereby  striking  out  the  addi- 
tional defendants.  It  is  a  sufficient  answer 
to  this  alleged  error  to  say  that  the  plain- 
tiffs did  not  stand  on  their  demurrer,  but 
filed  an  amended  complaint,  and  that  the 
parties  defendant  who  were  stricken  ont  by 
the  action  of  the  court  In  sustaining  the  de- 
murrer are  not.  parties  to  this  appeal. 

Finding  no  error  In  tlie  record,  the  cause 
is  affirmed. 

HANNA,  X,  and  BAXNOLDS  District 
Judge,  concur. 

PARKER,  J.,  having  passed  upon  one  fea- 
ture of  the  case  in  the  court  below,  present- 
ed here  by  cross-appeal,  did  not  participate. 


ai  N.  H.  166) 

THIRD  NAT.  EXCH.  BANE  OP  SANDUS- 
KI,  OHIO,  et  al.  v.  SMITH  et  ux. 

(Supreme  Court  of  New  Mexico.    May  6, 
1912.) 

(ByUabut  by  the  Court.) 

1.  Public   Lands    (|    19*)  —  GovEBNiainc 

OWNEBSHIF  —  OVFENSKS    iNCIDBNX   TO    DIS- 
POSAL. 

Act  Cong.  Feb.  25,  1885,  c  149,  23  SUt. 
I*  321  (U.  S.  Comp.  St.  1901,  p.  1524),  makes 
it  a  penal  offense  for  any  person  to  inclose 
public  lands  of  the  United  States,  or  to  assert 
the  right  to  the  exclusive  use  and  occupancy  of 
any  part  of  the  public  domain,  without  claim  or 
color  of  title  made  or  acquired  in  good  faith, 
or  an  asserted  right  thereto  by  or  under  claim 
made  in  good  faith,  with  a  view  to  entry  there- 
of at  the  proper  land  office,  under  the  general 
laws  of  the  United  States. 

[Ed.    Note.— For    other    cases,    see    Public 
Lands,  Cent.  Dig.  §§  25,  26;   Dec.  Dig.  t  19.*] 

2.  MoEiGAOEs   (g  81*)— Actions  to  Fobe- 
CLOSE — Dktbnses. 

A  paragraph  of  answer,  interposed  in  a 
salt  on  notes,  and  to  foreclose  a  trust  deed, 
given  for  the  purchase  price  of  the  land  in- 
cluded in  the  trust  deed,  which  sets  up  as  a  de- 
fense that  the  contract  by  which  the  land  was 
acquired  and  the  consideration  for  the  notes 
secured  by  the  trust  deed  was  in  violation  of 
the  penal  provisions  of  Act  Cong.  Feb.  25, 
1885,  c.  149.  23  Stat  321  (U.  S.  Comp.  St 
190l,  p.  1524),  states  a  good  defense. 

[EM,  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  SI  188-190;   Dec  Dig.  t  81.*] 

3.  Contracts  (g  105*)— Vammty— Lbqautt 
OF  Gonsidebation. 

An  act  done  in  violation  of  a  statutory  pro- 
hibition is  void,  and  confers  no  right  upon  the 
wrongdoer. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  gg  478,  480-497;  Dec.  Dig.  g  106.»] 
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4.  COWTBACTB    (f  106*)— V4.LIDITT— Lkoalitt 
or  CONBIDEBATION. 

A  contract  founded  upon  an  illegal  consid- 
eration, or  vbich  is  made  for  the  purpose  of 
farthering  any  matter  or  ttiing  prohibited  by 
utatnte,  or  to  aid  or  assist  any  party  in  Tiolat- 
ing  a  statute,  or  doing  an  illegal  act,  is  void. 

[Ed,  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  Si  478,  480-497;   Dec.  Dig.  §  105.*] 

5.  Mortgages    (S  454*)— Actions  to   Fobk- 
oi-o  BE— Pleading. 

Held,  that  the  paragraph  of  answer  in 
question  does  not  rely  upon  the  fact  that  appel- 
lee or  appellant  had  no  title  to  the  land,  except 
as  such  fact  is  incident  to  the  main  fact  that 
the  notes  and  trust  deed  are  based  upon  a  con- 
sideration, growing  out  of  the  violation  of  a 
penal  statute,  and  that  the  defense  relies  upon 
the  invalidity  and  unlawfulness  of  the  transac- 
tion, and  not  the  mere  failure  of  title. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  Si  131»-1328;   Dec  Dig.  |  454.*] 

6.  CONTBACTS    (i  136*)— Validitt— Lbgalitt 
or  C0N8IDEBAT10N. 

The  defense  that  a  contract  violates  a  pe- 
nal statute,  and  which  shows  that  defendant  par- 
ticipated in  such  violation,  Is  a  dishonest  de- 
fense, and  it  is  not  out  of  any  consideration  for 
the  defendant  that  courts  permit  such  a  defense 
to  be  interposed,  but  it  is  allowed  out  of  public 
consideration,  and  in  order  to  better  secure  the 
public  against  dishonest  transactions. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  SS  681-700;   Dec  Dig.  $  136.*] 

7.  CoNTBACTS    ($    138»)— VaLIDITT— LiEaAtITT 
OF  CONBIDEBATION. 

Courts  will  not  permit,  directly  or  indirect- 
ly, an  action  to  be  maintained  for  the  recovery 
of  property  delivered  under  an  illegal  contract, 
where,  in  order  to  maintain  such  recovery,  it  is 
necessary  to  have  recourse  to  such  contract. 
If  a  recovery  is  had,  the  right  must  rest  upon 
s  disaffirmance  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  Si  681-700;  Dec  Dig.  i  138.»] 

Ai^)eal  from  District  Court,  Dona  Ana 
Cotmty;   before  Justice  Parker. 

Action  by  tbe  Third  National  Exchange 
Bank  of  Sandnsky,  Ohio,  and  others  against 
D.  B.  Smith  and  wife.  STOm  a  judgment 
sustaining  a  demurrer  to  the  answer,  de- 
fendants appeaL  Reversed  and  remanded, 
with  Instructions. 

This  action  was  begun  In  the  district  court 
of  Dona  Ana  county  by  tbe  appellees  against 
appellants  to  recover  a  judgment  upon  three 
promissory  notes,  each  for  the  sum  of  $4,500 
and  Interest  and  attorney's  fees,  and  for  the 
foreclosure  of  a  Hen  given  to  secure  their 
payment  by  a  deed  of  trust  executed  con- 
currently with  said  notes  on  certain  real 
estate,'  situated  In  said  county,  and  water 
rights  connected  therewith.  The  notes  were 
alleged  to  bare  been  given  to  W.  H.  Rein- 
hart  for  the  deferred  payments  on  the  pur- 
chase price  of  said  lands  by  appellants  in 
due  course  for  value.  The  notes  and  trust 
deed  were  attached  to  and  made  a  part  of 
the  complaint  as  exhibits,  and  the  deed  of 
conveyance  to  appellant  Smith,  tbe  notes, 
and  the  deed  of  trust  were  shown  by  allega- 
tions In  the  complaint  to  have  been  all  a 
part  of  one  transaction  and  of  tbe  same 
date.   The  complaint  further  alleged  that  the 


notes  and  trust  deed  had  been  assigned  and 
transferred  to  the  Third  National  Exchange- 
Bank  of  Sandusky,  Olilo,  In  due  course  for 
value  before  maturity,  and  that  said  notes 
were  the  property  of  said  bank  at  the  time 
of  the  Institution  of  the  suit  The  defend- 
ants appeared  and  answered,  admitting  the 
execution  of  tbe  notes  and  deed  of  trust, 
but  denied  that  Reinhart  for  value  sold  or- 
assigned  or  transferred  either  of  said  notes 
to  the  p,lalntiff  bank  before  maturity,  and 
pleaded  a  lack  of  consideration  for  said 
notes,  in  that  said  Reinhart  had  no  title  to 
the  land  for  which  they  were  given,  and  In 
the  eighth  paragraph  of  their  answer  the 
defendants  pleaded  Illegality  of  the  entire 
transaction  In  the  course  of  which  said  notes 
and  deed  of  trust  were  executed.  The  para- 
graph of  answer  presenting  this  defense  is 
08  follows:  "And  for  further  separate  de- 
fense to  said  complaint  defendant  alleges: 
That  tbe  execution  of  said  promissory  notes 
sued  on  by  the  plaintiff  bank  was  obtained 
by  W.  H.  Reinhart,  payee.  In  each  of  them, 
In  virtue  of  and  through  an  unlawful  as- 
sertion of  right  to  the  exclusive  use  and  oc- 
cupancy of  the  lands  therein  described,  which 
said  lauds  were  public  lands  of  the  United 
States  of  America  at  the  time  when  said  at- 
tempted conveyance  was  made,  and  which 
right  to  such  exclusive  use  and  occupancy 
thereof  the  said  Reinhart  then  and  there  as- 
serted by  attempting  to  convey  said  land  and 
deliver  such  exclusive  occupancy  of  the  same 
to  tbe  defendant  D.  B.  Smith,  In  considera- 
tion of  his  payment  of  the  part  of  the  con- 
sideration thereof  In  cash  and  in  part  by 
the  execution  and  delivery  to  said  Reinhart 
of  said  promissory  notes  sued  on  herein; 
the  said  Reinhart  being  In  actual,  exclu- 
sive use  and  occupancy,  and  having  fully  In- 
closed said  land  at  the  time  of  so  attempting 
to  convey  the  same  to  the  defendant  D.  B. 
Smith,  and  having  delivered  to  said  defend- 
ant the  said  conveyance  and  exdusive  use 
and  occupancy  of  said  land,  which  said  Rein- 
hart then  held,  which  delivery  thereof  was 
made  in  pursuance  to  agreement  and  con- 
tract on  the  part  of  said  Reinhart  to  deliver 
such  exclusive  possession  as  a  part  of  said 
transaction  of  attempted  conveyance  thereof, 
and  for  which  said  notes  were  executed  as 
aforesaid.  That  at  the  time  of  said  convey- 
ance, and  at  the  time  of  taking  of  said  prom- 
issory notes  In  part  payment  therefor,  the 
said  W.  H.  Reinhart  had  not  claim  or  color 
of  title  made  or  acquired  In  good  faith  with 
a  view  to  entry  thereof  at  the  proper  land 
office  of  the  United  States  at  the  time  of 
asserting  said  right  to  exclusive  use  and  oc- 
cupancy of  said  land  as  aforesaid,  or  at 
the  time  he  Inclosed  the  same,  nor  had  he  at 
any  time  theretofore  any  other  claim  or 
color  of  title  made  or  acquired  in  good  faith 
to  said  land  so  attempted  to  be  conveyed  to 
the  defendant  D.  B.  Smith  as  aforesaid,  but 
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the  defendant  D.  B.  Smith  alleges  that  said 
Reinhart's  said  assertion  to  right  to  such 
exclusive  ase  and  occupancy  of  said  public 
land  of  the  United  States  so  asserted  as 
aforesaid  in  his  said  attempted  conveyance 
and  delivery  of  such  exclusive  possession  to 
the  defendant  D.  B.  Smith  was  done  in  vio- 
lation of  the  penal  provisions  of  the  Stat- 
utes of  the  United  States  of  America  of  Feb- 
ruary 25,  1885,  and  that  the  defendant  D.  B. 
Smith  is  Informed  and  believes,  aiid  there- 
fore alleges,  that  the  plaintiff  bank  at  the 
time  of  taking  said  notes,  if  it  ever  became 
the  owner  thereof,  had  knowledge  of  all  the 
facts  hereinbefore  alleged  in  said  paragraph 
No.  8  of  defendant's  answer." 

The  appellees  filed  a  general  demurrer  to 
appellant's  answer  and  demurred  specially 
to  the  seventh  and  eighth  paragraphs  of  the 
answer;  the  grounds  of  the  general  demurrer 
being  as  follows: 

"(1)  Because  they  say  defendants  do  not 
therein  offer  to  do  equity  by  offering  to  re- 
convey  to  plaintiffs  or  to  their  vendor  the 
land  in  plaintiffs'  complaint  herein  described ; 

(2)  because  they  say  it  is  not  shown  therein 
that  defendants  have  been  in  any  manner  dis- 
turbed in  the  possession  of  the  land  in 
plaintiffs'  complaint  herein  described;  (3)  be- 
cause they  say  tliat  defendants  are  in  law  es- 
topped to  deny  or  question  the  title  conveyed 
by  their  said  mortgage  or  deed  of  trust;  and 
(4)  because  they  say  the  defendant  in  the 
foreclosure  of  a  purchase-money  mortgage  or 
deed  of  trust  is  in  law  estopped  to  deny  or 
question  the  title  conveyed  to  him  by  his 
vendor." 

The  grounds  of  the  special  demurrer  ad- 
dressed to  the  seventh  and  eighth  paragraph 
of  the  answer,  which  set  up  substantially  the 
same  defense,  were  as  follows:  "(1)  Because 
they  say  defendants  are  in  law  estopped  to 
deny  or  question  the  title  conveyed  by  their 
said  mortgage  or  deed  of  trust;  (2)  because 
they  say  the  defendant  in  the  foreclosure  of 
a  purchaSie-money  mortgage  or  deed  of  trust 
is  in  law  estopped  to  deny  or  question  the 
title  conveyed  to  him  by  his  vendor;    and 

(3)  because  they  say  the  allegations  therein 
contained  are  wholly  immaterial  and  irrel- 
evant to  any  issue  tendered  by  the  said  com- 
plaint" 

The  demurrers  to  these  paragraphs  of  the 
answer  were  sustained  by  the  trial  court, 
and,  the  appellants  electing  to  stand  on  their 
answer,  the  trial  court  gave  judgment  for 
foreclosure  of  the  deed  of  trust  on  the  land 
for  the  amount  of  the  promissory  notes,  with 
interest  and  attorney's  fees,  according  to  the 
terms  of  the  deed  of  trust,  but  did  not  give 
a  personal  Judgment  against  the  defendants, 
but  directed  that  the  deficiency.  If  any,  should 
be  reported  to  the  court.  From  this  Judg- 
ment of  the  trial  court  the  appellants  prose- 
cute this  appeal. 

Argued  before  ROBERTS,  C.  J,  HANNA, 
J.,  and  TJIAHY,  District  Judge. 


Morris  &  OlUett,  of  El  Paso,  Tex.,  and 
Holt  &  Sutherland,  of  Las  CruceSj  for  appel- 
lants. Seymor  Thurmond,  of  El  Paso,  Tex., 
and  J.  H.  Paxton  and  R.  L.  Young,  both  of 
Las  Cruces,  for  appellees. 

ROBERTS,  G.  J.  (after  stating  the  facts 
as  above).  The  appellants  have  assigned  as 
error  the  action  of  the  lower  court  in  sus- 
taining the  demurrer  to  the  answer,  and  en- 
tering Judgment  for  the  plaintiff  as  by  de- 
fault for  want  of  a  sufficient  answer,  claim- 
ing that  the  court  thereby  lent  its  aid  to  the 
enforcement  of  an  executory  contract  of 
mortgage  which  the  answer  clearly  showed 
was  illegal,  in  that  it  was  made  in  the  course 
of  and  as  a  part  of  a  deed  of  sale  and  asser- 
tion of  exclusive  possession  by  vendor  and 
vendee  of  public  land  of  the  United  States  in 
violation  of  the  penal  statutes  and  public 
policy  of  the  United  States,  of  which  appel- 
lees had  notice,  being  parties  to  said  illegal 
transaction.  Appellees  in  support  of  the 
Judgment  contend,  first,  that  the  conveyance 
In  question  was  not  illegal,  and  second,  that 
a  grantee  of  land,  though  it  be  public  land 
of  the  United  States,  cannot  repudiate  his 
purchase-money  mortgage  of  the  land,  by 
means  of  which  he  procured  and  acquired 
possession  of  the  land,  and  at  the  same  time 
withhold  and  retain  the  possession  of  the 
land  so  acquired. 

[1]  The  statute  of  the  United  States,  which 
appellants  contend  the  contract  and  transac- 
tion violate,  is  Act  Feb.  25,  1885,  c.  149,  23 
Stat.  L.  321 ;  6  Fed.  Stat  Ann.  533,  the  sec- 
tion of  which  reads  as  follows:  "Section  1. 
That  all  inclosures  of  any  public  lands  in 
any  state  or  territory  of  the  United  States, 
heretofore,  or  to  be  hereafter  made^  erected 
or  constructed  by  any  person,  party,  associ- 
ation or  corporation,  to  any  of  which  land 
Included  within  the  enclosure,  the  person, 
party,  association  or  corporation,  making  or 
controlling  the  enclosure,  had  no  claim  or 
color  of  title  made  or  acquired  in  good  faith, 
or  an  asserted  right  thereto  by  or  under 
claim  made  in  good  faith  with  a  view  to  en- 
try thereof  at  the  proper  land  office  under 
the  general  laws  of  the  United  States  at  the 
time  any  such  enclosure  was  or  shall  be 
made,  are  hereby  declared  to  be  unlawful, 
and  the  maintenance,  erection,  construction 
or  control  of  any  such  enclosure  is  hereby 
forbidden  and  prohibited ;  and  the  assertion 
of  a  right  to  the  exclusive  use  and  occupan- 
cy of  any  part  of  the  public  lands  of  the 
United  States  in  any  state  or  any  of  the 
territories  of  the  United  States,  without 
claim,  color  of  title  or  asserted  right,  as 
above  specified  as  to  enclosure,  is  likewise 
declared  unlawful  and  hereby  prohibited." 
Section  2  makes  it  the  duty  of  the  various 
district  attorneys  of  the  United  States  to  in- 
stitute injunction  suits  to  prevent  violations 
of  the  act,  and  section  4  prescribes  a  penalty 
of  a  fine  not  exceeding  $1,000  and  imprison- 
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meat  not  exceeding  one  year  for  each  of- 
fense. It  will  be  noted  that  the  statute  de- 
fines two  offenses,  each  of  which  Is  punish- 
able by  fine  and  imprisonment:  First,  it  is 
an  offense  for  any  person  to  Inclose  public 
lands  of  the  United  States  In  contravention 
of  tbe  statutes;  and,  second,  it  Is  likewise 
an  offense  for  any  person  to  assert  tbe  right 
to  the  exclusive  use  and  occupancy  of  any 
part  of  the  public  domain,  the  party  In  ei- 
ther event  having  no  claim  or  color  of  title 
made  or  acquired  in  good  faith,  or  an  as- 
serted right  thereto  by  or  under  claim,  made 
in  good  faith,  with  a  view  to  entry  thereof 
at  the  proper  land  office,  under  the  general 
laws  of  the  United  States.  If  a  person  has 
claim  or  color  of  title,  made  or  acquired  in 
good  faith  or  asserts  a  Vight  to  public  land 
by  or  under  claim  made  In  good  faith,  with 
a  Tlew  to  entry  thereof  at  the  proper  land 
office,  etc.,  it  Is  not  an  offense  for  him  to  ei- 
ther inclose  public  land,  or  to  assert  the 
right  to  the  exclusive  use  and  occupancy  of 
public  land. 

[J]  The  paragraph  of  the  answer  In  ques- 
tion alleges  that  Relnhart  "had  not  claim  or 
color  of  title  made  or  acquired  In  good  faith 
with  a  view  to  entry  thereof  at  the  proper 
land  office  of  the  United  States,  •  ♦  • 
nor  had  he  at  any  time  theretofore  any  oth- 
er claim  or  color  of  title  made  or  acquired 
in  good  faith  to  said  land,"  and  that  he  as- 
serted the  right  to  the  exclusive  use  and  oc- 
cupancy of  the  land  described  in  the  deed  of 
trust,  and  had  inclosed  the  same,  and  that 
the  unlawful  assertion  of  such  right  to  the 
exclusive  use  and  occupancy  of  said  laud 
was  the  inducement  for  the  purchase  by 
Smith,  and  that  Relnhart  undertook  and 
agreed  to  deliver  such  exclusive  occui>ancy 
of  said  land  to  Smith,  thus  showing  that  the 
assertion  of  the  right  to  the  exclusive  use 
and  occupancy  of  the  land,  which  was  In  vio- 
lation of  the  penal  statute^  was  a  part  of 
tbe  consideration  which  entered  into  the  con- 
summation of  the  contract  for  the  purchase 
of  the  land  and  the  execution  of  the  notes 
and  trust  deed.  The  demurrer,  of  course,  ad- 
mitted the  truth  of  the  allegations  of  tbe 
answer,  which  were  well  pleaded,  hence  it  is 
admitted  that  the  land  in  question  was  pub- 
lic land  of  the  United  States,  to  which  Rein- 
hart  bad  not  good-faith  claim  or  color  of 
title,  and  to  which  he  had  no  asserted  right 
with  a  view  to  entry,  etc. ;  that  he  bad  In- 
closed the  land;  that  he  delivered  to  appel- 
lants the  exclusive  use  and  occupancy  of 
said  land,  which  said  Relnhart  then  held, 
which  delivery  was  made  in  pursuance  of 
the  contract  to  deliver  such  exclusive  use  and 
possession  as  a  part  of  the  transaction  and 
attempted  conveyance^  and  for  which  the 
notes  and  trust  deed  were  executed.  The 
allegations  of  the  paragraph  of  answer  dear- 
ly allege  that  the  agreement  to  deliver  the 
exclusive  use  and  possession  of  the  land, 
which  Relnhart  had  theretoftjre  asserted  to 


Smith  was  a  part  of  and  entered  Into  tbe 
consideration  of  the  notes  and  trust  deed. 

The  first  question  to  be  determined  is 
whether  the  contract  and  conveyance  was 
legal  or  illegal.  Appellees  rely  chiefly  upon 
the  case  of  TIdwell  v.  Chiricahua  Cattle  Co., 
5  Ariz.  352,  53  Pac.  192,  in  support  of  their 
position  that  the  conveyance  in  question  was 
not  illegal,  but  a  careful  reading  of  the  case 
will  show  a  distinction  between  the  facts  in 
that  case  and  the  one  now  under  considera- 
tion. There  the  court  says:  "The  lands  in- 
closed were  not  'tracts  of  vast  area  of  wild, 
tmimproved  land  of  the  public  domain,'  as 
contemplated  by  the  act  of  Congress,  but  a 
tract  of  less  than  160  acres,  all  In  cultiva- 
tion, and  actually  used  for  agricultural  pur- 
poses, and  was  held  by  the  appellee  not 
'without  claim  or  color  of  title,'  but  by  con- 
veyances of  record  from  grantors,  under 
which  appellee  had  for  years  held,  occupied, 
plowed,  seeded.  Irrigated,  cultivated  and  im- 
proved it"  And  the  court  distinctly  found 
that  the  defendant  had  shown  color  of  title, 
thus  bringing  the  case  relied  upon  clearly 
without  the  prohibition  and  penalty  of  the 
statute  in  question;  but  here  tbe  allega- 
tions of  the  answer  allege  that  Relnhart  did 
not  have  good-faith  claim,  asserted  right, 
etc.,  or  color  of  title.  If  issue  should  be 
Joined  upon  the  allegations  of  the  answer 
and  the  proof  should  establish,  as  it  did  in 
the  case  of  TIdwell  v.  Chiricahua  Cattle  Co., 
that  Relnhart  held  the  land  In  good  faith 
under  conveyances,  he  would  then  bring  him- 
self clearly  within  the  doctrine  laid  down, 
and  his  acts  would  not  be  in  contravention 
of  the  act  of  Congress  In  question.  Tbe 
paragraph  of  the  answer  now  under  consid- 
eration alleges  that  Relnhart  held  the  land 
without  good-faith  claim  or  color  of  title 
or  asserted  right,  etc.  The  defense  Interpos- 
ed here  is  that  the  consideration  of  tbe  con- 
tract out  of  which  the  notes  and  trust  deed 
originated,  and  which  they  were  given  to 
secure,  was  based  upon  the  violation  of  a 
penal  statute  of  the  United  States. 

[3]  We  think  the  authorities  uniformly 
hold  that  an  act  done  in  violation  of  a  stat- 
utory prohibition  is  void,  and  confers  no 
right  upon  the  wrongdoer.  Reinliart  Iiad  no 
right,  under  tbe  law,  to  assert  the  right  to 
the  exclusive  use  and  possession  of  govern- 
ment land,  to  which  be  had  no  claim  or  color 
of  title,  made  or  acquired  in  good  faith,  or 
asserted  right  thereto  by  or  under  claim 
made  in  good  fatth,  with  a  view  to  entry 
thereof  at  the  proper  land  olBce,  etc.,  and  In 
asserting  such  right  he  was  acting  in  viola- 
tion of  law,  and  any  conveyance  or  contract 
which  he  might  make  to  any  portion  of  the 
land  to  which  be  asserted  such  right  to  the 
exclusive  use  and  possession,  and  into  which 
his  assertion  of  such  right  to  the  exclusive 
use  and  possession  entered,  and  by  which 
he  attempted  to  confer  such  right  upon  an- 
other party,  was  utterly  void.     Waskey  v. 
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Hammer,  223  U.  S.  85,  32  Sup.  Ct  187,  56 
L.  Ed.  859;  Swanger  t.  Mayberry,  50  Gal. 
91;  Combs  t.  Miller,  24  Okl,  576,  103  Pac 
590;  McLaughlin  t.  Ardmore  Loan  ft  Trust 
Co.,  21  Okl.  511,  95  Pac.  779 ;  Garst  v.  Love, 
6  Okl.  46,  55  Pac.  19;  Tandy  v.  Elmore- 
Cooper  Live  Stock  Conim.  Co.,  113  Mo.  App. 
409,  87  S.  W.  614;  Levinson  t.  Boas,  150 
CaL  185,  88  Pac.  825,  12  L.  B.  A.  (N.  S.)  675, 
11  Ann.  Cas.  661,  and  extended  note. 

We  are  aware  that  the  rule  above  stated 
is  subject  to  the  qualification  that  when  up- 
on a  survey  of  the  statute  and  from  its  sub- 
ject-matter, and  the  mischief  sought  to  be 
prevented,  it  appears  that  the  Legislature 
intended  that  the  violation  of  the  statutory 
probibilion  should  not  render  a  contract 
void,  effect  must  be  given  to  that  Intention, 
but  a  survey  of  the  statute  in  question  falls 
to  disclose  any  such  intention.  As  was  said 
by  the  Supreme  Court  of  the  United  States 
in  the  case  of  Waskey  v.  Hammer,  supra,  in 
considering  a  section  of  a  statute  of  the  Unit- 
ed States  prohibiting  officers,  clerks,  and  em- 
ployes of  the  General  Land  Office  from  di- 
rectly or  indirectly  purchasing  or  becoming 
interested  in  the  purchase  of  any  of  the  pub- 
lic land,  and  providing  that  any  person  who 
violated  the  section  should  be  forthwith  re- 
moved from  office:  "The  acts  described  In 
section  452  (U.  S.  Comp.  St  1901,  p.  257)  are 
expressly  prohibited  under  the  penalty  of 
dismissal.  There  is  in  its  language  nothing 
indicating  that  its  scope  is  to  be  confined  to 
the  exaction  of  that  penalty,  or  that  acts 
done  in  violation  of  it  are  to  be  valid  against 
all  but  the  government  Nor  is  there  any- 
thing in  its  subject-matter  or  in  the  mis- 
chief sought  to  be  prevented  which  militates 
against  the  application  of  the  general  rule. 
On  the  contrary,  it  is  reasonably  inferable 
from  the  language  of  the  section  and  the  sit- 
uation with  which  it  deals  that  it  is  intend- 
ed that  violations  of  it  shall  be  attended  by 
the  ordinary  consequences  of  unlawful  acts." 
In  the  case  of  Garst  v.  Love,  supra,  the  Su- 
preme Court  of  Oklahoma  held  that  a  para- 
graph of  answer  interposed  as  a  defense  to 
a  suit  to  recovery  for  the  pasturage  of  cattle 
within  an  inclosure  on  government  land, 
which  stated  that  the  inclosure  was  main- 
tained upon  government  land,  to  which  the 
plaintiffs  had  no  right  or  title,  and  of  which 
they  were  holding  exclusive  possession  for 
rental  and  speculation  purposes,  in  violation 
of  the  Act  Cong.  Feb.  25,  1885,  stated  a  good 
defense. 

[4]  In  the  case  of  McLaughlin  ▼.  Ardmore 
Loan  ft  Trust  Co.,  supra,  the  Supreme  Court 
of  Oklahoma,  in  a  suit  instituted  on  a  prom- 
issory note,  where  the  proof  showed  the  con- 
sideration therefor  to  be  a  deed  of  land  from 
tile  payee  to  the  payor  in  possession  of  the 
payee,  and  held  by  him  in  violation  of  sec- 
tion 2118,  B.  S.  U.  S.,  which  Imposed  a  pen- 
alty upon  a  person  making  a  settlement  up- 
on any  lands  belonging,  secured,  or  granted 
by  a  treaty  with  the  United  States  to  any 


Indian  tribe,  that  there  could  iw  no  recoverr- 
as  the  contract  had  for  its  object  the  viola- 
tion of  law,  and  was  illegal,  the  court  says: 
"The  general  principle  is  well  established 
tliat  a  contract  founded  on  an  illegal  consid- 
eration, or  which  is  made  for  the  purpose 
of  furthering  any  matter  or  thing  proliibited 
by  statute,  or  to  aid  or  assist  any  party 
therein,  is  void."  The  paragraph  of  the  an- 
swer in  question  alleging  that  Reinhart  had 
the  exclusive  use  and  possession  of  the  land 
in  question,  and  that  be  transferred  to  the 
appellant  the  exclusive  use  and  possession 
of  the  land,  all  without  right  or  claimed 
right  or  color  of  title,  and  being  designed  to 
further  the  violation  of  the  statute,  and  to 
aid  and  assist  the  appellant  In  continuing 
the  violation  thereof,  under  the  rule  an- 
nounced in  the  above  case,  the  contract 
would  be  clearly  void  and  unenforceable.  Tlie 
assertion  of  the  right  to  the  exclusive  use 
and  possession  of  government  land,  in  viola- 
tion of  the  statute,  was  a  crime  In  itself,  and 
where  the  notes  and  trust  deed  were  ground- 
ed upon  this  violation,  and  the  proposed  con- 
tinued violation  by  the  appellant  Smitli,  it 
would  hardly  do  to  permit  the  party  com- 
mitting the  offense  to  maintain  an  action  up- 
on obligations  arising  out  of  a  criminal  act 
[6]  The  appellees  contend,  however,  tliat, 
even  if  the  notes  and  trust  deed  are  invalid 
by  reason  of  the  facts  above  stated,  the  ap- 
pellants are  estopped  to  deny  that  Reinhart 
had  title  when  he  conveyed,  or  that  the  ap- 
pellants Iiad  title  when  they  executed  the 
deed  of  trust,  and  that  they  are  therefore 
estopped  from  setting  up  title  in  a  third  per- 
son. The  appellees  rely  upon  the  doctrine 
laid  down  by  2  Herman  on  E:stoppel  and  Res 
Judicata,  f|  910,  Oil,  that:  "In  a  suit  against 
a  mortgagor  for  the  land  mortgaged,  he  ia 
estopped  to  deny  that  he  had  title  when  he 
mortgaged,  or  to  set  up  title  in  a  stranger. 
•  •  •  The  same  principles  of  estoppel  in 
pais  apply  In  the  case  of  mortgagors,  and 
the  rule  that  no  man  shall  take  advantage 
of  his  own  wrong  is  one  of  universal  appli- 
cation"— and  numerous  cases  cited  in  support 
of  the  principle  announced.  We  concur  fully 
in  the  above  statement  of  the  law,  but  do 
not  think  the  principle  applicable  to  this 
case.  The  appellant  is  not  relying  upon  the 
fact  that  be  liad  no  title,  or  that  Beinhart 
had  no  title,  except  as  snch  a  fact  or  facts 
are  incident  to  the  main  fact  that  the  notes 
and  trust  deed  are  based  upon  a  considera- 
tion growing  out  of  a  violation  of  a  penal 
statute.  It  is  the  invalidity  and  unlawful- 
ness of  the  transaction  upon  which  the  de- 
fense is  based,  and  not  the  mere  failure  of 
title.  It  is  a  well-settled  rule  that  a  tenant 
cannot,  during  his  possession  of  premises, 
dispute  the  title  of  his  landlord  under  Whom 
he  entered,  yet  leases  made  in  violation  of 
the  law,  or  which  contemplate  the  doing  of 
an  act  in  violation  of  law  and  the  settled 
public  policy  of  the  country,  are  void.  la 
the  case  of  Dupoa  t.  Wassdl,  1  DiU.  213k 
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Fed.  Cas.  No.  4,182,  Judge  Caldwell,  In  pass- 
ing upon  a  lease  executed  to  a  portion  of  the 
"Hot  Springs  Reservation,"  which  under  an 
act  of  Congress  was  reserved  for  future  dis- 
posal  by  the  United  States,  and  which  un- 
der  tlie  act  could  not  be  entered,   located, 
or  appropriated  for  any  other  purpose  what- 
ever, said:    "No  rule  Is  better  settled  than 
that  tenant  shall  not,  during  his  possession 
of  premises,  be  permitted  to  dispute  the  title 
of  his  landlord  under  whom  he  entered.   And 
this  rule  extends  to  an  under  tenant.    •    •    • 
The    plaintiff    Insists    that,    applying    these 
rales  of  law  to  the  facts  in  this  case,  he  Is 
entitled  to  Judgment    Every  agreement  that 
parties  may  make  does  not  in  law  amount 
to   a    contract  having  a  binding  obligation. 
Contracts  to  do  an  illegal  act,  and  contracts 
against  good  morals,  and  public  policy  are 
▼old;    and  the  law  will  not  lend  Its  aid  to 
either  party  to  such  a  contract  to  compel 
its  performance  or  enforce  any  right  claimed 
under  it.    •    •    •    A  lease  of  premises  for 
the  purpose  of  prostitution  or  for  any  other 
Immoral  object  is  a  contract  against  good 
morals    and   absolutely    void,    •     •     *    and 
the  same  Is  true  of  leases  that  contemplate 
the  doing  of  an  act  in  violation  of  law  and 
the  settled  public  policy  of  tbe  country.    The 
lease  in  this  case  falls  within  tbe  last  cate- 
gory.   •    •    •    He  had  no  right  and  could 
acquire  no  right  to  treat  this  government 
property  as  his  own;    and  in  attempting  to 
do  so  he  was  acting  in  violation  of  law,  and 
any  lease  he  may  have  granted  to  any  por- 
tion of  the  reservation  was  utterly  void." 
There  can  be  no  estoi^>el  against  pleading 
illegality    in    the    sense    of    penalized    acts. 
This  question  was  met  by  the  Supreme  Court 
of  Arkansas  in  Shorman  v.  Eakin,  47  Ark. 
351,  1  S.  W.  559,  where  some  of  the  authori- 
ties are   collated.     The   first   paragraph   of 
the  syllabus  of  tbe  case  states  the  facts  of 
the  case  as  follows:  "The  United  States  gov- 
ernment is  the  original  source  of  title  to 
lands  in  Arkansas,  and  the  presumption  of 
the  law  is  that  the  title  remains  with  the 
government  until  some  other  disposition  ot 
it  is  shown,  and  where  a  man  sells  land  in 
that  state,  claiming  to  have  derived  It  from 
the  state  upon  a  swamp  land  grant,  and  at 
the  same  time,  according  to  the  books  of  the 
United  States  Land  Office,  the  land  was  va- 
cant, and  subject  to  homestead  entry  under 
the  federal   laws,   the   presumption  is   that 
the  grantor  bad  no  title,  and  a  note  given 
for  the  purchase  money  is  void."     In  the 
opinion  of  the  court  it  is  said:  "As  a  general 
rule,   a   purchaser  entering  into   possession 
under  bis  contract  of  purchase  cannot,  in  an 
action  like  this,  so  long  as  he  retains  such 
possession,  deny  bis  vendor's  title.     If  the 
vendor  Is  unable  to  convey  the  title  and  he 
would  rescind  the  contract,  he  must  restore 
the  possession.    He  cannot  enjoy  tbe  proper- 
ty and  refuse  to  pay  the  price.    The  princi- 
ple on  which  this  rule  rests  la  the  purchaser 
ia  estopped  to  deny  the  title  of  bis  Tmdor, 


because  he  acknowledged  it  and  gained  pos- 
session of  bis  purchase,  and  he  ought  not  in 
consv:ibi;ce  as  between  them  to  be  allowed  to 
enjoy  tbe  fruits  of  his  contract  ami  not  pay 
tbe  full  consideration  money.  Lewis  v.  Bos- 
klns,  27  Ark.  64;  Galloway  v.  Flnley,  12 
Pet  264  [9  L.  Ed.  1079] ;  Jackson  v,  Ayers, 
14  Johns  (N.  Y.)  224 ;  Jackson  v.  McGlnness, 
14  Pa.  333;  Mclndoe  v.  Morman,  26  Wis. 
589,  7  Am.  Rep.  96.  But  this  rul6  is  not 
without  exception.  No  one,  as  a  rule,  can 
estop  himself  from  taking  advantage  of  that 
which  is  contrary  to  public  policy.  Con- 
tracts, as  a  general  rule,  cannot  vest  in.  par- 
ties any  rights  In  contravention  of  law  or 
public  policy.  Mr.  Parsons  in  bis  work  on 
Contracts  says:  'It  is  obvious,  however,  that 
the  doctrine  of  estoppel  can  go  no  further 
than  to  preclude  a  party  from  denying  that 
he  has  done  that  which  he  had  power  to  do.' 
2  Pars.  Cont  (5th  Ed.)  799 ;  Pub.  Pol.  1115 ; 
Spare  v.  Home  Mut  Ins.  Co.  (C.  C.)  15  Fed. 
707;  Steadman  v.  Dubamel,  1  Man.  O.  ft  S. 
888;  Dupas  v.  Wassell,  1  Dill.  213  [Fed. 
Cas.  No.  4,182] ;  Klenk  v.  Knoble,  37  Ark. 
304 ;  Webb  v.  Davis,  37  Ark.  555.  The  Con- 
stitution of  1868  prohibited  the  Incumbering 
of  homesteads  of  residents  of  this  state  who 
are  married  men  or  heads  of  families,  In 
any  manner,  while  owned  by  them,  except 
for  taxes,  laborers'  and  mechanics'  liens,  and 
securities  for  the  purchase  money.  In  Klenk 
V.  Knoble  and  Webb  v.  Davis,  supra,  the  de- 
fendants, while  the  Constitution  of  1868  was 
in  force,  executed  mortgages,  and  recited  or 
covenanted  therein  that  the  property  mort- 
gaged was  not  their  homesteads.  The  court 
held  in  both  cases,  which  were  actions  to 
foreclose  mortgages,  that  the  mortgagor  was 
not  estopped  from  denying  the  truth  of  these 
recitals  and  covenants,  and  claiming  the 
property  as  his  homestead,  because  such  re- 
citals and  covenants  were  contrary  to  public 
policy  and  void.  As  a  rule  a  tenant  cannot 
dispute  the  title  of  his  landlord ;  yet  in  Du- 
pas V.  Wassell,  supra,  it  was  held  that  a 
landlord  could  not  recover  against  his  lessee 
ground  rent  for  the  use  of  tbe  lands  leased, 
because  the  lease  was  void  by  reason  of  its 
being  contrary  to  the  statutes  of  the  United 
States,  and  against  public  policy;  and  that 
the  lessee  was  not  estopped  to  deny  his  land- 
lord's title." 

In  Langan  ▼.  Sankey,  55  Iowa,  62,  7  N. 
W.  393,  tbe  court  said  of  an  estopped  plead- 
ed to  an  illegal  contract:  "It  is  conceded, 
as  we  understand,  by  counsel  for  the  appel- 
lant,, that  an  action  could  not  be  maintained 
to  enforce  the  contract,  and  that  Adye  ▼. 
Hanna,  47  Iowa,  264,  29  Am.  Rep.  484,  is 
decisive  as  to  this  question.  But  it  Is  In- 
sisted such  a  contract  may  be  relied  on  as 
an  estoppel,  and  a  recovery,  therefore,  had. 
We  do  not  believe  this  is  correct,  and ,  are 
unwilling  to  bold  that  a  contract  void  as 
being  against  public  policy  has  any  vitality 
whatever.  It  matters  not  how  it  may  be 
pleaded,  a  substantial  right  cannot  be  en- 
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forced  thereunder.  That  which  cannot  be 
recovered  In  an  action  on  the  contract  should 
not  be  permitted  to  be  done  by  indirection. 
Besides  this,  the  defendant  did  not  afiBrm 
any  fact  to  be  true  which  turned  out  to  be 
false.  At  most,  he  asserted  his  legal  opin- 
ion, and  upon  that  the  contract  was  based." 

In  Brown  v.  First  National  Bank,  137 
Ind.  655,  37  N.  E.  158,  24  L.  B.  A.  206,  the 
court  said:  "The  contention  of  counsel  that 
appellee,  having  received  the  benefits  of  the 
contract,  is  estopped  to  defend  against  it  on 
the  principle  that  a  corporation  which  has 
such  benefit  is  estopped  to  assert  that  it 
had  no  power  to  contract,  Is  unsound,  as  ap- 
plied to  the  case  at  bar.  The  rule  suggested 
applies  to  cases  where  private  rights  aloue 
are  concerned,  while  in  contracts  void  as 
against  public  policy  the  public  is  interested. 
Ilie  public  concern  cannot  be  made  a  mat- 
ter of  private  bargain.  A  number  of  max- 
ims apply  to  Interdict  the  enforcement  of 
such  a  contract,  and  many  decisions  hold 
that  the  receipt  of  the  benefits  and  reten- 
tion of  property  under  such  a  contract  give 
no  right  of  recovery.  If  the  contract  has 
not  been  executed,  it  will  not  be  enforced. 
If  it  has  not  been  executed,  the  law  will 
not  extend  Itself.  It  cannot  be  rendered 
valid  by  invoking  the  doctrine  of  estoppel. 
Hutchlns  V.  Weldln,  114  Ind.  80  [15  N.  EJ. 
804];  Perkins  v.  Jones,  26  Ind.  499;  Dumont 
V.  Dufore,  27  Ind.  263;  Boot  v.  Stevenson,  24 
Ind.  115;  Wheeler  v.  Wheeler,  5  Lans.  [N. 
Y.]  355;  Snyder  v.  WiUey,  33  Mich.  483; 
Greenhood,  Pub.  Pol.  pp.  2,  3,  6,  note  3; 
Broom,  Legal  Maxims,  pp.  729,  730;  7  Walt. 
Act  &  Def.  92."  In  Beed  v.  Johnson,  27 
Wash.  42,  67  Pac.  381,  57  L.  B.  A.  404,  the 
court  said :  "The  appellants  are  not  estoi^ed 
to  raise  the  illegality  of  the  contract  because 
of  their  course  of  dealing  with  respondents 
under  the  contract.  Validity  cannot  be  giv- 
en to  an  illegal  contract  through  any  prin- 
ciple of  estoppel.  Warvelle,  Vendors,  p.  162, 
I  4;  Durkee  v.  People  ex  rel.  Askren,  155 
111.  354,  40  N.  E.  626  [46  Am.  St  Bep.  340]; 
Brown  v.  First  National  Bank,  137  Ind.  655, 
37  N.  B.  158,  24  I*  B.  A.  206;  Pullman  Pal- 
ace Car  Co.  v.  Central  Transportation  Co., 
171  D.  S.  138,  18  Sup.  Ct  808,  43  L.  Ed.  108." 

The  cases  relied  upon  by  the  appellees 
merely  go  to  the  effect  that  in  cases  where- 
in no  illegality  arises,  but  in  which  some 
l^al  defect  of  title  may  exist,  which  ren- 
ders a  deed  or  mortgage  invalid  because 
wanting  in  some  legal  requirement  or  for- 
mality, one  claiming  under  a  title  Is  estopped 
to  deny  its  validity,  and  one  affirming  a  title 
by  conveying  or  mortgaging  is  estopped  to 
deny  its  validity  in  the  absence  of  illegality. 
But  illegality  in  the  sense  of  acts  forbidden 
and  penalizeid  by  law  may  always  be  shown 
with  or  without  pleading,  and  will  be  taken 
notice  of  by  the  court  whenever  it  is  made 
to  appear  in  the  case  when  waived  by  the 
parties.     The  vice  of  appellees'  contention 


consists  in  looking  to  the  position  of  the  de- 
fendant and  in  making  the  weakness  of  the 
defendant's  position  the  point  of  decision, 
whereas  the  real  question  to  be  decided  is 
not  what  the  rights  of  the  defendant,  who 
is  not  seeking  relief,  may  be,  but  the  ques- 
tion Is,  Shall  the  court  enforce  at  the  In- 
stance of  the  plaintiff  an  Illegal  contract 
made  in  violation  of  a  statute,  which  ren- 
ders it  criminal  and  declares  a  poblic  x)oUcy 
against  such  transactions  as  the  one  brought 
to  the  attention  of  the  court  i(i  this  case 
was?  The  plaintiff  seeks  affirmative  relief, 
and  seeks  relief  upon  the  very  contract, 
which  is  Illegal,  and  not  otherwise  than  up- 
on the  contract.  The  question  Is  not  what 
the  defendant  may  plead,  but  what  relief 
can  the  plaintiff  have  on  the  contract  if  the 
facts  brought  to  the  attention  of  the  court 
by  the  answer  be  true. 

Appellees  insist,  however,  that  equity.  In 
the  enforcement  of  a  superior  public  policy, 
will  apply  the  doctrine  of  estoppel,  contend- 
ed for  by  appellees,  to  preclude  the  appel- 
lants from  setting  up  the  illegality  of  the 
transaction  of  which  they  seek  to  take  ad- 
vantage, and  win  wink  at  the  malum  pro- 
hibitum of  Belnhart's  conveyance,  in  order 
to  prevent  the  malum  in  se  of  the  defend- 
ants' attempted  fraud.  Appellees  rely  chief- 
ly upon  the  case  of  Brooks  v.  Martin,  2 
Wall.  70,  17  L.  Ed.  732,  In  support  of  the 
proposition,  and  attempt  to  apply  to  this 
case  the  principles  of  that  case,  holding  that 
an  accounting  may  be  had  and  enforced  of 
the  proceeds  of  an  illegal  partnership.  This 
case  has,  however,  been  criticised,  and  the 
general  statements  made  in  the  opinion  have 
been  repudiated  in  most  of  the  American 
cases,  and  it  has  been  limited  by  the  United 
States  Supreme  Court  to  the  very  facts  of 
that  case  in  McMuUen  v.  Hoffman,  174  IT. 
S.  639,  19  Sup.  Ct  839,  43  L.  Ed.  1117.  But 
the  facts  of  that  case  and  the  one  now  be- 
fore the  court  are  altogether  different 
There  the  illegal  contract  had  been  fully 
executed,  and  the  plaintiff  was  not  relying 
upon  the  Illegal  contract  and  was  not  seek- 
ing to  enforce  It,  but  in  the  case  now  before 
the  court  as  disclosed  by  the  answer,  the 
plaintiff  is  seeking  to  enforce  the  illegal  con- 
tract This  mortgage  contract  and  the  notes 
are  executory,  and  this  action  Is  brought  In 
a  court  of  justice  to  enforce  what  the  an- 
swer shows  to  be  a  part  of  an  illegal  trans- 
action, and  the  question  is,  not  as  to  the 
rights  or  standing  of  the  appellant  but  is. 
Will  the  court  enforce  at  the  instance  of 
the  appellee  an  illegal  contract?  It  might 
be  that  the  appellees  could  allege  such  a 
state  of  facts  in  reply  as  would  render  It 
unjust  and  inequitable  to  permit  appellant 
to  take  advantage  of  the  Illegality  of  the 
transaction,  a  matter,  however,  which  we 
do  not  decide,  but  from  the  present  state  of 
the  pleadings  nothing  appears  necessitating 
the  application  of  the  rule  contended  for  by 
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aiq;>eUeea.  From  an  that  appears.  Rein- 
hart,  without  good-faith  claim,  color  of 
title,  or  asserted  right,  took  possesolon  of 
government  land,  asserted  thereto  the  right 
to  the  excluslTe  use  and  possession,  inclosed 
it  with  a  fence,  and  sold  It  to  appellant,  and 
agreed  to  deliver,  and  did  deliver,  to  appel- 
lant Smith  the  exclusive  use  and  possession 
of  said  land  and  the  IncloBures  thereon. 
It  Is  true  that  the  recitals  In  the  deed  to 
Smith  say  that  the  land  was  obtained  by 
conveyance,  bat  the  answer  alleges  that 
Reinhart  did  not  hold  the  land  under  color 
of  title,  made  or  acquired  In  good  faith,  or 
claim  or  asserted  right,  made  in  food  faith, 
and  if  these  allegations  are  true,  and  they 
must  be  taken  aa  true  upon  demurrer,  no 
equities  are  shown  to  exist  In  favor  of  Rein- 
hart,  which  require  a  departure  from  the 
rule  announced  In  the  case  of  McMuUeh  v. 
Hoffman,  supra,  that:  "No  court  will  lend 
its  assistance  in  any  way  towards  carrying 
out  the  terms  of  an  Illegal  contract.  In  case 
any  action  is  brought  in  which  it  is  neces- 
sary to  prove  the  illegal  contract  in  order  to 
maintain  the  action,  courts  wlU  not  en- 
force it,  nor  will  they  enforce  any  alleged 
rights  directly  springing  from  such  con- 
tract" 

[I]  The  api)ellees  contend  that  it  would  be 
Inequitable  to  permit  appellant  to  retain 
possession  of  the  land,  acquired  by  the  con- 
tract even  if  it  Is  Illegal,  and  that  they 
should  not  be  permitted  to  plead  the  illegal- 
ity of  the  contract  and  still  retain  posses- 
sion of  the  land.  It  is  true  that  the  defense 
interposed  In  this  case  la  a  dishonest  de- 
fense, and  it  lies  111  In  the  mouth  of  the 
defendants  to  allege  it  But  It  is  not  out  of 
any  consideration  for  the  defendants  that 
courts  permit  such  a  defense  to  be  interpos- 
ed, bnt  it  Is  allowed  for  public  considera- 
tions, and  In  order  to  better  secure  the  pub- 
lic against  dishonest  transactions.  McMuI- 
len  T.  Hoffman,  supra. 

[7]  As  said  by  the  Supreme  Court  of  the 
United  States  in  Pullman  Palace  Car  Co.  v. 
Central  Transportation  Co.,  171  U.  8.  138, 
18  Sup.  Ct.  808,  43  L.  Ed.  108,  in  speaking 
of  the  holding  of  the  courts  in  regard  to  il- 
legal contracts:  "They  are  substantially 
unanimous  in  expressing  the  view  that  in 
no  way  and  In  no  channels,  directly  or  in- 
directly, will  the  courts  allow  an  action  to 
be  maintained  for  the  recovery  of  property 
delivered  under  an  illegal  contract  where. 
In  order  to  maintain  such  recovery,  it  is 
necessary  to  have  recourse  to  that  contract 
The  right  of  recovery  must  rest  upon  a  disaf- 
firmance of  the  contract  and  it  is  permitted 
only  because  of  a  desire  of  courts  to  do 
justice  as  far  as  possible  to  the  party  who 
has  made  payment  or  delivered  property  un- 
der a  void  agreement  and  which  in  Justice 
he  ought  to  recover.  Bnt  courts  will  not  in 
such  endeavor  permit  any  recovery  which 


will  weaken  the  rule  founded  upon  princi- 
ples of  public  policy  already  noted."  As  the 
appellees  seek  a  recovery  vpon  the  alleged 
illegal  contract,  and  not  upon  a  disaffirm- 
ance thereof,  equity  can  extend  to  them  no 
relief. 

Being  of  the  opinion  that  the  answer  prop- 
erly alleges  that  the  notes  and  trust  deed 
were  founded  upon  a  contract  which  was 
illegal,  in  that  its  consideration  was  ground- 
ed upon  the  violation  of  a  i)enal  and  prohib- 
itory statute  of  the  United  States,  and  that 
it  stated  a  good  defense,  it  follows  that  the 
trial  court  erred  in  sustaining  the  demurrer 
thereto.  The  cause  is  therefore  reversed, 
with  Instructions  to  the  lower  court  to  over- 
rule the  demurrer,  and  to  permit  a  reply  to 
be  filed  thereto  by  appellees,  and  to  proceed 
with  the  case  in  accordance  with  this  opin- 
ion. 

HANNA,  J.,  and  LEAHY,  District  Judge, 
concur.  PARKER,  J.,  having  heard  the  case 
in  the  court  below,  did  not  participate  In 
this  opinion. 


(46  Mont  4*8) 


STATE  V.  HALL. 


(Supreme  Court  of  Montana.    May  10,  1912.) 

1.  Embezzlement  (§  30*)— Inwctment— OWN- 

EBSillP    OF   PROFEBTT. 

An  indictment  charging  that  accused  had 
in  his  possession  as  bailee  of  S.  certain  money, 
and  that  be  appropriated  it  to  his  own  use 
with  intent  to  deprive  and  defraud  the  true 
owner,  the  said  S.,  of  her  property,  sufficiently 
alleges  that  S.  was  the  owner  of  the  proper^ 
under  Rev.  Codes,  {  9147,  requiring  indictments 
to  contain  a  statement  which  will  enable  a 
person  of  common  understanding  to  know  what 
IS  intended. 

[Ed.  Note.— For  other  cases,  see  Embecde- 
ment  Cent  Dig.  ||  44,  45;    Dec.  Dig.  {  30.*] 

2.  Embezzlement  (|  41*)— EvinKNCB— Admib- 

BIBILITT. 

Accused  was  charged  with  embezzling  pay- 
ments on  a  note  which  the  holder  had  obtained 
from  a  corporation  of  which  accused  was  pres- 
ident, and  which  was  a  mere  cloak  fo;  his 
operations.  The  interest  on  the  note  was  col- 
lected by  the  bolder  through  accused  or  the 
corporation,  and  there  was  testimony  that  ac- 
cused admitted  receiving  and  converting  the 
principal.  Held,  that  the  admission  or  the 
note  Id  evidence  was  proper  as  explanatory 
of  other  circumstances,  regardless  of  whether 
it  was  indorsed  to  the  holder  by  accused,  or  by 
an  employe  of  himself  or  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment Cent  Dig.  {  63;    Dec.  Dig.  §  41.»] 

3.  Embezzlement  (5  44*)— Evidence— Weight 
AND  Sufficiency. 

Evidence  on  a  trial  for  larceny  by  a  bailee 
held  sufficient  to  show  the  receipt  of  the  mon- 
ey by  accused. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment Cent  Dig.  St  67-70;  Dec.  Dig.  {  44.*] 

4.  Cbiminal  Law  (§  3"2*)— Evidence— Otheb 
Ojffe.nsb. 

'Where  it  was  claimed  that  accused  was 
engaged  in  a  scheme  to  defraud  OQ  a  trial  for 
larceny  in  connection  with  one  of  the  trans- 
actions,   proof    of    other    transactions    having 
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■imnar  featarea  Indicating  a  common  desip,  but 

aomewhat  different  in  detaila,  waa  admissible. 

[Ed.   Note.— For   other   cases,   see   Criminal 

Law,  Cent.  Dig.  §f  833.  834;   Dec.  Dig.  {  372.»] 

6.  Obimiwal  Law  (§  374*)— Bvidencb— Othir 
Offenbe 

The  length  of  time  oyer  which  an  Inquiry 
concerning  other  offenses  constituting  a  part 
of  the  same  scheme  should  be  permitted  to  ex- 
tend is  within  the  sound  legal  discretion  of  the 
trial  court. 

[Bd.    Note.— For   other  cases,   see   Criminal 
Law,  Cent  Dig,  {  835;   Dec  Dig.  {  374.*] 
9.  Criminal  Ix4w  ({  1169*)— Review— Habm- 

I.E8S    EBBOK. 

On  a  trial  for  larceny  by  a  bailee  where 
there  was  testimony  that  accused  had  admitted, 
and  on  the  stand  he  virtually  confessed  that 
he  had  received  the  proceeds  of  the  note  and 
converted  it  to  his  own  use,  evidence  that  the 
holder  demanded  payment  from  the  maker  and 
asked  to  see  his  receipts,  if  error,  was  harm- 
less. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3088,  3137-3143;  Dec  Dig. 
i  1160.*] 

7.  Criminai,  Law  (|  872*)— Evidbhcb— Oth- 
er Oftgnse. 

Where  accused  was  charged  with  collect- 
ing and  appropriating  the  principal  of  a  note 
which  he  bad  transferred,  and  the  interest  of 
which  he  bad  been  collectinj;  for  the  holder, 
and  it  was  claimed  that  this  was  one  of  h 
series  of  transactions  constituting  a  scheme  lo 
defraud  investors,  testimony  that  he  trans- 
ferred a  mortgage  to  another  witness  and  aft- 
erwards collected  and  converted  the  proceeds 
was  competent. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  833,  834;  Dec.  Dig.  i  372.'] 

a  Criminal  Law  (S  1169*)— Review- Habm- 

LE88    EBROB. 

Where  accused  was  charged  with  embez- 
sHng  the  proceeds  of  a  note  and  proof  of  the 
embezzlement  of  the  proceeds  of  a  mortgage 
was  admitted  as  part  of  a  scheme  by  which 
accused  transferred  securities,  and  then  col- 
lected them  from  the  debtors  .  and  converted 
ihe  proceeds,  the  admission  in  evidence  of  an- 
other mortgage  transferred  by  accused  to  the 
same  witness  at  the  same  time  which  bad  not 
been  paid  to  accused  was  immaterial,  and  not 
prejudicial. 

[Gd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  »  3088,  3137-^143;  Dec  Dig. 
i  1169.*] 

9.  Criminal  Law  (J'  1160*)— Review— Harm- 
less Error. 

On  a  trial  for  embezzling  the  proceeds  of 
notes  collected  by  accused  for  the  holder,  the 
admission  in  evidence  of  receipts  produced  by 
the  maker  of  a  note  purporting  to  show  its 
payment  was  not  reversible  error,  if  not  com- 
petent evidence  of  the  payment,  where  accus- 
ed bad  admitted  to  the  bolder  that  he  received 
and  converted  the  proceeds. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  3088,  3137-3143;  Dec  Dig. 
§  1169.*] 

10.  Criminal  Law  {§  11C9*)— Review— Harm- 
less Error. 

The  admission  of  testimony  that  a  witness 
inquired  of  accused's  employ^  relative  to  a 
transaction  between  her  and  accused,  if  error, 
was  harmless,  where  the  employe's  answer  was 
that  he  did  not  know. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3088,  3137-3143;  Dec  Dig. 
f  IICO.*] 


11.  Cktminal  Law  (|  410*)— Evidencb— Dw>- 

labati0n8  bt  third  persons. 

What  an  employ^  of  accused  did  and  said 
in  connection  with  and  in  assisting  accused  to 
defraud  his  customers  was  competent  evidence 
on  a  trial  for  embezzling  bis  customer's  money. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  897,  1254;  Dae.  Dig.  § 
410.*] 

12.  Witnesses  (|  277*)— GRoss-EzAMiNATioir 

— Scope. 

Where  accused,  charged  with  defrauding 
the  customers  of  the  corporation  of  which  he 
was  president,  attempted  to  give  the  impression 
that  an  employ^  waa  responsible  for  the  man- 
ner in  which  the  corporation's  affairs  were 
conducted,  and  testified  that  such  employ^  was 
a  atocEholder,  a  director,  and  secretary  and 
treasurer,  but  that  he  waa  not  elected  a  di- 
rector at  a  stockholders'  meeting,  all  of  which 
was  denied  by  the  employ*,  it  waa  competent 
to  ask  accused  on  cross-examination  if  he 
knew  of  any  authority  for  electing  a  board  of 
directors  at  any  meeting  except  a  stockhold- 
ers' meeting. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  925,  979-984;   Dec  Dig.  |  277.*] 

13.  Witnesses  (J  330*)— Cboss-Ezamination 
— Scope. 

Where  the  president  of  a  corporation  who 
was  accused  of  defrauding  its  customers  claim- 
ed that  another  had  charge  of  its  affairs,  it 
was  competent  to  cross-examine  him  relative 
to  the  purchase  of  a  house  with  the  corpora- 
tion's money  to  show  that  he  used  its  money  as 
his  own. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §|  1106-1108;    Dec.  Dig.  §  330.*] 

14.  Criminal  Law  (|  372*)— Evidence— Oth- 
er Offense. 

Where  accused  charged  with  embezzlement 
testified  that  he  did  not  know  a  note  secured 
by  mortgage,  and  claimed  to  be  a  part  of  the 
same  fraudulent  scheme  ag  the  transaction  in 
issue  bad  been  paid,  but  he  identified  his  sig- 
nature to  the  satisfaction  of  the  mortgage,  the 
mortgage,  release,  and  satisfaction  were  prop- 
erly admitted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  §8  833,  834;  Dec  Dig.  {  372.*] 

15.  Witnesses  ({  277*)— Cboss-Exakiration 
— Scope. 

Where,  after  accused  transferred  notes,  he 
continued  to  collect  and  pay  the  interest  to 
the  holder,  and  was  subsequently  charged  with 
collecting  and  converting  the  principal,  and  he 
testified  that  he  did  not  noti»  the  holders  of 
notes  when  they  were  collected,  that  "the  firm" 
was  paying  some  interest  on  the  notes,  and 
that  they  gave  a  check  to  the  holder  for  the  in- 
terest although  indorsed  "without  recourse," 
he  was  properly  obliged  to  answer  whether  m 
his  judgment  there  was  any  obligation  on  him 
to  pay  the  interest  or  guarantee  the  payment  - 
of  principal  or  interest 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  U  925,  979-984;   Dec  Dig.  {  277.*J 

16.  Cbiminal  Law  (i  838*)— EyiDBncK— Ad- 

MISSIBILITT. 

Testimony  that  the  corporation  of  which 
accused  was  president,  and  which  was  merely 
a  cover  for  his  operations,  was  short  near^ 
$40,000,  was  competent  to  corroborate  testi- 
mony that  accused  bad  admitted  receiving  an4 
embezzling  the  proceeds  of  a  note,  especially 
where  accused  testified  substantially  to  the 
same  shortage. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  M  752-757,  787,  788,  801,  855j 
Dec  Dig.  (  338.*J 
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IT.  CBniiNAi,  Law  (i  372*)— Bvidbhcb— Oth- 

XK  Offxnsx. 

On  a.  trial  for  embezzling  moneys  collected 
by  accused,  where  it  was  claimed  tliat  it  was 
one  of  a  series  of  embezzlements  constituting 
a  scheme  to  defraud,  a  witness  testified  orer 
objection  that  he  loaned  money  to  accused 
which  was  never  repaid;  that  accused  col- 
lected from  a  nuitaber  of  Parties  to  whom  he 
had  made  loans;  that  the  notes  of  these  par- 
ties were  held  by  the  witness,  and  that  be  was 
the  owner  thereof;  and  that  accused  bad  aa- 
tbority  to  collect,  but  no  authority  to  make  any 
disposition  of  the  proceeds  except  to  pa;  to 
the  witness.  It  was  claimed  by  accused  that 
these  transactions  involved  no  criminality. 
Beld,  that  the  jury  were  Justified  in  believing 
that  the  witness  was  the  victim  of  a  series  of 
embezzlements  similar  to  the  one  charged,  and 
hence  that  this  testimony  was  properly  admit- 
ted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  838,  834;  Dec  Dig.  {  372. »] 

18.  Chimin Ai,   Law    (|   1168*)— Appeai^Ex- 

AMINATIOW      or      WlTNEBSEB  —  RkSPONSIVB- 

NES8  OF  Answer. 

On  a  trial  for  embezzlement  claimed  to 
have  been  one  of  a  series  of  embezzlements 
constituting  a  scheme  to  defraud,  a  witness 
who  testified  to  a  similar  embezzlement  was 
asked  on  cross-examination  whether  accused 
admitted  receiving  the  money  claimed  to  have 
been  embezzled,  to  which  he  answered  that  he 
did,  and  that  he  also  admitted  receiving  $6,000 
for  the  witness'  mother  which  he  could  not 
show.  Held  that,  while  not  strictly  responsive, 
the  answer  was  not  prejudicial. 

[Ed.  Note. — For  other  cases,  seo  Criminal 
Law,  Cent  Dig.  if  3129-3100;  Dec.  Dig.  { 
1168.*] 

19.  Criminai  Law  (|  372*)— Evidence— Oth- 
er OrFENSE. 

On  a  trial  for  embezzlement  claimed  to 
have  been  one  of  a  series  of  embezzlements 
constituting  a  scbeme  to  defraud,  it  was  not 
error  to  permit  a  witness  to  read  a  list  of 
notes  which  he  testified  accused  admitted  hav- 
ing collected,  where  be  also  testified  that  the 
list  was  made  by  himself  and  was  correct,  es- 
pecially where  accused  admitted  a  shortage  of 
$40,000. 

[Ed.  N»te.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  833,  834;   Dec.  Dig.  (  372.»] 

20.  Embezzlement  (|  48*)— Tbiai^Instbdc- 
noNB  Defining  Ofte.nse. 

On  a  trial  for  larceny  by  a  bailee,  an  in- 
stmction  defining  "embezzlement"  was  proper- 
ty refused;  there  being  no  such  crime  known 
to  the  law  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Bmhezzle- 
ment.  Cent  Dig.  |i  72-75;    Dec.  Dig.  f  48.*] 

21.  Embezzlement   (§   48*)— Trial— Confus- 
INO  Instructions. 

On  a  trial  for  larceny  by  a  bailee,  an  in- 
•traction  that  the  taking  or  conversion  of  per- 
sonal property  which  renders  a  person  guilty 
of  simple  larceny  or  embezzlement  is  a  feloni- 
ons  taking  or  conversion  was  properly  refused, 
as  having  a  tendency  to  confuse;  accused  not 
being  charged  with  a  felonious  taking. 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment Cent  Dig.  {i  72-76;    Dec  Dig.  {  48.*] 

22.  Criminal  Law  (i  1173*)  —  Trial  —  B*-. 
quests  fob  I  NSTRucnoNS— Necessity. 

Under  Rev.  Codes,  I  9271,  providing  that, 
OD  the  settlement  of  the  instructions  on  a 
criminal  trial,  the  parties  must  specify  the  par- 
ticular grounds  on  which  instructions  are  ob- 
jected or  excepted  to,  and  that  general  objec- 
tions that  they  do  not  state  the  law  are  insuf- 
ficient, and  that  no  case  shall  be  reversed  for 
•rrorc  not  pointed  out  and  excepted  to  where 


the  trial  court  made  a  reasonable  elfort  to 
advise  the  jury  on  the  issues,  defined  grand 
larceny,  and  without  objection  gave  the  statu- 
tory definition  of  larceny  by  a  bailee,  which 
omits  all  reference  to  criminal  intent,  and  the 
only  attempt  of  accused  to  call  the  court's  at- 
tention to  the  failure  to  charge  that  to  consti- 
tute ^rand  larceny  the  act  must  have  been  done 
feloniously  was  by  a  requested  instruction  em- 
bodying this  element,  but  otherwise  incorrect 
and  properly  refused,  the  court's  failure  to  give 
on  its  own  motion  a  correct  instruction  as  to 
the  necessity  of  a  felonious  intent  was  not  re- 
versible error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3164-3168;  Dec  Dig.  | 
1173.*] 

23.  Criminal  Law  (|  783*)— Instbuctionb— 
Purpose  and  Effect  of  Evidence. 

Where  the  court  was  not  asked  to  charge 
that  evidence  of  other  offenses  could  only  be 
considered  on  the  question  of  intent,  but  was 
asked  to  charge  that  such  evidence  was  insuf- 
ficient to  justify  a  conviction,  the  instruction 
was  properly  refused,  especially  where,  when 
the  evidence  was  oCferedj  the  court  told  the 
jury  that  it  was  only  admitted  on  the  question 
of  intent 

[Ed.  Note.— For  other  cases,  see  Criminal 
Taw.  Cent  Dig.  tS  1734,  1735,  1872-1876; 
Dec  Dig.  I  783.*] 

24.  Embezzlement    ({    44*)  —  Etidknck  — 
Weight  and  Sufficiency. 

Evidence  on  the  trial  of  a  person  for  em- 
bezzling the  proceeds  of  a  note  held  to  show 
that  he  had  authority  from  the  holder  to  col- 
lect the  note,  and  hence  that  the  proceeds 
were  her  property  as  charged  in  the  indict- 
ment, and  not  the  property  of  the  maker. 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment Cent  Dig.  H  67-70;  Dec.  Dig.  {  44.*] 

25.  Embezzlement    (J    44*)  —  Evidence  — 
Weight  and  Sufficiency. 

Evidence  on  a  trial  for  larceny  by  a  bailee 
held  to  show  that  he  had  no  authority  from 
the  bailor  to  convert  the  money  embezzled  to 
his  own  use. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  H  67-70;    Dec  Dig.  {  44.*] 

Brantly,  O.  J.,'  dissenting. 

Appeal  from  District  Court,  Silver  Bow 
County;    Michael  Donlan,  Judge. 

Sam  A.  Hall  was  convicted  of  grand  lar- 
ceny, and  be  appeals.    Affirmed. 

J.  R.  Boarman,  of  Butte,  and  W.  B.  Eod- 
gers,  of  Anaconda,  for  appellant  Albert  3. 
Galen,  Atty.  Gen.,  and  J.  A.  Poore^  Asst 
Atty.  Oea.,  for  tbe  State.' 

SMITH,  X  Defendant  appeals  from  a 
Judgment  of  conviction  of  grand  larceny,  and 
from  an  order  denying  bis  motion  for  a  new 
trial. 

[1]  1.  The  charging  part  of  the  Informa- 
tion reads  as  follows:  "That  on  or  about 
the  28th  day  of  February,  1908,  the  defend- 
ant, Sam  A.  Hall,  then  and  there  having  la 
his  iKtssession,  custody,  and  control,  as  bailee 
and  agent  of  Maggie  Stephens,  certain  per- 
sonal property,  to  wit,  money,  in  amount 
and  of  the  value  of  five  hundred  and  sixty- 
four  and  50/100  dollars  ($564.50)  lawful  mon- 
ey of  the  United  States,  did  willfully,  unlaw- 
fully, knowingly,  fraudulently,  intentionally. 
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and  feloniously  appropriate  said  money  to 
bis  own  use,  witti  intent  in  him,  the  said 
Sam  A.  Hall,  then  and  tbere  to  deprive  and 
defraud  the  true  owner,  the  said  Maggie 
Stephens,  of  her  property  and  of  the  use  and 
benefit  thereof."  It  is  contended  that  the 
county  attorney  has  failed  to  set  forth  by  di- 
rect averment  that  Maggie  Stephens  was  the 
owner  of  the  money.  We  thlntc  the  informa- 
tion is  sufficient.  A  person  of  common  un- 
derstanding would  undoubtedly  know  from 
reading  it  that  it  was  Intended  to  so  charge. 
That  is  the  criterion.  Rev.  Codes,  {  9147.  It 
was  not  necessary  to  describe  the  money. 
Rev.  Codes,  i  9164. 

2.  It  appears  from  the  state's  evidence 
that  Hall  Bros.,  a  corporation,  was  engaged 
in  the  Insurance,  real  estate,  and  other  busi- 
ness in  Butte.  The  defendant  was  its  presi- 
dent and  also  attorney  In  fact  for  one  Frank 
E.  Southmayd,  who  resided  in  Wisconsin. 
On  August  29,  1906,  Christopher  Stephens, 
brother  of  Maggie  Stephens,  visited  Hall 
Bros.'  place  of  business,  and  procured  a  note 
for  $664.50,  dated  June  28,  1906,  due  10 
months  after  date,  payable  to  the  order  of 
Frank  E.  Southmayd,  signed  by  Joseph  P. 
and  Annie  Wynne.  The  defendant  and  one 
Wlgglnton  were  present  at  the  time.  Ste- 
phens paid  $564.50  for  the  note,  and  it  was 
thus  indorsed:  "Without  recourse  pay  to 
the  order  of  Maggie  Stephens.  [Signed] 
Frank  E.  Southmayd  by  S.  A.  Hall,  attorney 
and  agent  In  fact."  '  Not  anything  was  said 
at  the  time  by  tlie  def^idant  as  to  bow  the 
note  should  be  paid  or  collections  made  on 
it  Stephens  continued  to  go  to  Hall  Bros.' 
place  of  business  every  month  and  collect  1 
per  cent,  interest  on  the  sum  evidenced  by 
the  Wynne  note  and  also  on  12  other  notes, 
of  various  persons,  which  he  procured  or 
purchased  at  different  times  at  the  same 
place  and  under  substantially  similar  circum- 
stances. Some  of  these  notes  were  purchas- 
ed from  the  defendant  personally.  At  times 
he  was  present  at  the  transaction,  and  some- 
times not  Occasionally  be  paid  the  Interest 
himself  and  made  the  indorsement.  At  other 
times  it  was  paid  by  Wigginton.  Nothing 
was  ever  said  as  to  whether  the  Wynnes  had 
paid  interest  on  their  note  or  as  to  where 
the  interest  came  from.  In  August,  1910, 
Stephens  went  to  Hall  at  his  office,  and,  as 
narrated  by  the  former,  this  conversation.  In 
substance,  was  had:  "I  told  him  that  I  had 
three  or  four  notes  I  bought  of  him  in  1906 
and  I  was  going  to  call  them  in;  and  to 
that  be  told  me  he  had  called  in  quite  a 
number  of  notes.  I  asked  him  what  he  did 
with  the  money,  and  he  told  me  he  paid  it 
out  here  and  there.  He  said  his  big  credi- 
tors were  rushing  him,  and  he  said,  'Yon 
won't  get  anything  out  of  it  and  I  won't'; 
and  he  says,  'I  will  take  all  your  notes  you 
have  got  and  you  take  my  personal  note.' 
He  says,  'I  will  give  you  a  note  and  pay  you 
$1,000  in  one  year  and  another  note  in  18 
months  and  another  In  2  years,  and  so  on 


till  I  get  yon  paid.'  He  told  me  he  bad  lots 
of  assets  that  would  amount  to  more  tlian 
the  liabilities,  and  he  would  settle  up  as 
soon  as  be  could.  So  I  never  got  a  cent 
from  him  since  that  time.  He  stated  he  bad 
collected  the  principal  on  all  those  notes  I 
bad."  The  notes  all  ran  to  Frank  K  South- 
mayd, and  were  indorsed  as  was  the  Wynne 
note.  Stephens  never  notified  the  makers  of 
the  notes  to  pay  the  Interest  directly  to  him. 
Once  or  twice  Hall  complained  that  some  of 
the  parties  were  not  paying  Interest  regu- 
larly, but  he  always  paid  it  himself  whether 
be  bad  received  it  or  not  Stephens  also  tes- 
tified: "There  were  three  notes  I  told  lUm 
to  collect  for  me.  The  first  note  I  bad  him 
collect  for  me  was  in  1907  or  1908.  That 
note  was  taken  up.  He  collected  the  prin- 
cipal on  that  note,  and  notified  me,  and  I 
brought  down  the  note,  and  he  gave  me  the 
principal.  I  had  a  conversation  with  him 
relative  to  collecting  the  principal  on  the 
notes  Introduced  in  evidence  marked  1  to  13 
for  identification.  I  went  to  Hall  last  May 
or  June,  1910,  and  I  told  him  I  had  three 
notes  outstanding  since  1906;  and  I  request- 
ed lilm  to  call  them  in  and  I  mentioned  tiie 
notes,  and  he  told  me  he  would  see  the  par- 
ties and  have  them  pay  the  principal  on 
these  notes.  Those  were  the  Wynne  note, 
the  Mattock  note,  and  the  Hombeck  note. 
Stf  I  went  to  him  later,  and  be  told  me  he 
was  doing  all  the  business  himself  at  that 
time,  and  was -so  busy  he  could  not  get 
around  to  see  the  parties.  I  went  there 
three  or  four  times;  and  one  time  he  told 
me  that  be  saw  the  parties,  and,  as  soon  as 
they  could  raise  the  money,  they  would  come 
in  and  pay  them.  That  was  about  a  month 
l>efore  be  told  me  he  had  collected  the  prin- 
cipal and  put  it  here  and  there.  This  note 
of  $564.50,  signed  by  Joseph  P.  Wynne  and 
Anna  Wynne,  which  is  the  one  set  out  in 
the  information  and  which  I  claim  Sam  Hall 
embezzled,  if  that  money  was  paid  by  the 
Wynnes  in  February,  1908,  to  Sam  Hall,  I 
had  not  told  Sam  Hall  to  collect  It,  but  I 
authorized  bis  agent.  I  authorized  hia  agent 
Wigginton  to  collect  it,  but  I  did  not  tell 
Sam  Hall  personally.  If  that  money  was 
paid  to  them,  it  was  authorized  by  me.  It 
was  authorized  by  me  In  1907.  I  told  Mr. 
Wigginton,  and  Wigginton  was  worldug  for 
Sam  Hall.  In  August  Hall  told  me  each  and 
every  one  of  those  notes  had  been  paid. 
That  is  what  he  told  me,  that  every  one  of 
those  notes  had  been  paid.  He  told  me  he 
liad  collected  the  principal  an  all  the  notes 
I  held." 

Nellie  Jory,  bookkeeper  for  Hall  Bros.,  tes- 
tified: "The  method  of  keeping  account  as 
to  those  outstanding  notes  of  Maggie  Ste- 
phens was  that  the  makers  of  the  notes  con- 
tinued to  pay  the  interest  at  Hall  Bros.  We 
collected  the  interest  and  we  paid  It  to  him. 
The  $564.50  Wynne  note  was  paid  on  the 
28th  day  of  February,  1908.  Assuming  that 
was  paid  on  the  note  indorsed  to  Miss  Ste- 
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pheiiB,  and  we  had  the  money  belonging  to 
Mlas  Stephens,  we  would  not  enter  it  as  a 
credit  in  the  Maggie  Stephens  account,  not 
until  we  iMtid  It  over  to  Stephens.  I  don't 
know  why  It  was  not  turned  OTer.  After 
Hall  Bros,  had  received  this  money  from 
Urs.  Wynne  and  in  payment  of  the  Stephens 
note,  I  do  not  know  why  It  was  not  credited 
to  Maggie  Stephens  or  Chris.  Stephens.  As 
a  matter  of  fact,  Hall  Bros,  had  received 
fSM.SO  money  which  was  paid  by  the  debtor 
on  a  note  which  Stephens  held.  Mr.  Hall 
knew  that  I  was  receiving  money  on  those 
notes,  and  not  giving  the  holder  of  the  note 
credit  in  his  account.  I  carried  everything 
reading  to  Frank  B.  Souttmiayd  under  the 
name  of  'S.  A.  Hall,  general.'  The  'S.  A. 
Hall,  general,'  account  Is  a  bills  receivable 
account  to  Hall  Bros.  So  far  as  I  know, 
there  was  no  account  whatever  with  Frank 
E.  Southmayd.  The  personal  account  of  Sam 
Hall  was  carried  in  the  name  of  A.  F.  Hall, 
his  sister.  The  Stephens  account  never 
showed  the  amount  of  money  that  bad  been 
]>aid  in  for  him." 

There  Is  an  abundance  of  evidence  in  the 
record  to  warrant  the  conclusion  that  Hall 
Bros.,  the  corporation,  was  simply  a  cloak 
or  cover  for  the  operations  of  the  defendant 
Sam  A.  Hall.  The  latter  testlfled:  "When- 
ever I  needed  any  cash,  I  drew  on  the  ac- 
count of  Hall  Bros,  and  charged  myself  with 
IL  When  I  needed  money,  I  got  It  there 
because,  when  I  got  money  In  return,  I  paid 
It  back  there.  As  each  one  of  these  notes 
was  made  it  was  made  to  Frank  E.  South- 
mayd.  The  loans  were  taken  in  his  name 
for  the  purpose  of  convenience  and  to  save 
a  heavy  tax,  and  I  was  attorney  in  fact  for 
him.  Whenever  one  of  these  parties,  for  in- 
stance, Mr.  Wynne,  or  other  parties,  would 
come  in  and  pay  the  principal  on  a  note, 
that  would  be  deposited  at  the  Daly  Bank 
in  Hall  Bros.'  account.  I  always  had  access 
to  that  bank  book.  I  was  not  handling  the 
account  with  the  bank,  but  I  was  Interested 
in  it.  The  firm  was  drawing  money  on  the 
strength  of  it  and  declaring  dividends  to 
various  parties  out  of  Hall  Bros.'  assets, 
and  I  was  getting  credit  for  mine.  We  never 
notified  any  of  these  people  that  the  princi- 
pal of  their  notes  had  been  collected.  Hall 
Bros,  agreed  to  pay  the  Interest  on  those 
notes.  That  was  the  usual  custom  when 
money  was  paid  in  there.  We  paid  the  in- 
terest Mr.  Stephens  looked  to  us  for  the 
interest  on  that  money.  The  money  that 
Stephens  had  in  there  It  was  understood 
that  he  was  getting  1  per  cent,  per  month. 
I  have  no  knowledge  as  to  bow  much  short- 
age there  is  in  our  accounts  due  to  this  fail- 
ure to  turn  over  moneys  which  were  collect- 
ed on  those  notes.  I  do  not  think  it  is  over 
f40.000." 

Wigginton  testified:  "Every  nickel  that 
was  paid  in  there  Hall  knew  about.  I  think 
there  never  was  an  instance  to  my  knowl- 
edge where  the  party  that  held  the  note  was 


notified  that  the  principal  was  paid.  I  sug- 
gested to  Hall  that  money  was  paid  In  by  a 
certain  party,  and  this  money  should  be  paid 
over.  He  was  highly  Insulted,  and  said:  'I 
will  guarantee  every  note  that  Is  sold  in 
that  office.  It  is  none  ot  your  business.'  I 
know  that,  when  Wynne  came  in  and  paid 
his  note,  we  made  an  entry  in  the  Wynne 
account  showing  that  he  had  paid  the  note, 
but  we  made  no  entry  in  the  Stephens  ac- 
count showing  that  $564.50  or  any  other 
sum  was  received  for  Stephens'  benefit  upon 
the  Wynne  note.  I  called  Hall's  attention  to 
the  principal  on  those  notes  being  paid,  and 
told  him  they  should  be  advised  of  the  pay- 
ment of  the  prlndiMil.  Z  did  not  see  any- 
thing crooked  In  Hall's  buying  an  automo- 
bile or  piano  and  other  transactions,  but  the 
money  was  coming  out  of  Hall  Bros.  I 
knew  that  the  money  should  have  been  in 
Hall  Bros.,  and  should  have  been  paid  to 
the  people  to  pay  the  notes,  the  holder  of 
the  notes.  It  was  to  tbetn  the  money  should 
have  been  paid.  I  called  his  attention  to 
it  two  or  three  times — to  various  notes." 

[2]  3.  It  ia  contended  that  the  court  erred 
in  admitting  the  Wynne  note  in.  evidence, 
for  the  reason  that  it  was  not  shown  the 
defendant  had  indorsed  it  or  delivered  it  to 
Stephens.  This  contention  is  disposed  ot 
by  reference  to  the  testimony  of  Stephens 
that  the  defendant  admitted  having  received 
and  converted  the  principal  of  the  note  to 
his  own  use.  The  note  was  properly  receiv- 
ed In  evidence  as  explanatory  of,  and  lead- 
ing up  to,  other  facts  and  circumstances  in 
the  case,  to  enable  the  Jury  to  understand 
the  relations  existing  between  Hall  and  his 
customers  or  clients,  and  their  manner  of 
transacting  business.  It  was  sufficient  to 
show  by  any  competent  testimony  how  the 
note  in  question  came  into  the  possession  ot 
Stephens,  through  the  medium  of  Hall  Bros., 
the  subterfuge  employed  by  the  defendant 
for  cloaking  his  nefarious  operations.  It 
was  of  no  consequence  who  indorsed  it  or 
transferred  it.  As  a  matter  of  fact,  how- 
ever, the  Indorsement  was  probably  made 
by  Wigginton  who  testified  that  he  had  full 
authority  from  Hall  for  all  his  actions. 

[3]  Again,  it  is  argued  that  there  is  no 
evidence  to  prove  that  any  money  was  ever 
collected  on  the  note.  We  have  quoted  suf- 
ficient testimony,  we  think,  to  show  that  this 
point  is  not  well  taken.  Let  us  make  it 
plain  from  the  outset  that  in  our  Judgment 
there  is  ample  evidence  that  the  corporation 
Hall  Bros,  in  all  the  transactions  set  forth 
in  the  record  was  simply  a  disguise  for  Sam 
A.  Hall,  and  that  his  own  confession  to  Ste- 
phens was  sufficient  proof  that  he  actually 
and  personally  received  and  converted  the 
principal  of  the  Wynne  note. 

[4]  4.  It  is  contended  that  the  court  erred 
In  allowing  the  state  to  prove  other  offenses 
of  the  same  nature  as  that  Involved  In  the 
specific  charge.  All  of  these  transactions 
were  consummated  through  the  medium  of 
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Hall  Bros.,  and  ranged  In  thoe  from  prior 
to  February  28,  1908,  to  January  28,  1909. 
They  were  numerous,  and  flagrant  of  feloni- 
ous intent  and  criminal  conduct  The  trans- 
action of  the  Wynne  note  was  clearly  prov- 
en to  have  been  one  of  a  class  of  similar 
dealings  on  the  part  of  the  defendant 
through  the  agency  of  Hall  Bros.  AU  of 
them  had  similar  features.  A  course  of  con- 
duct was  proven  by  which  the  defendant 
converted  to  his  own  personal  use  the  mon- 
eys of  those  who  dealt  with  the  Hall  Bros.' 
corporation.  All  of  these  several  felonies 
appear  to  have  been  part  of  a  general 
scheme  or  plot  to  defraud  the  unsuspecting 
and  credulous  people  of  Butte  and  else- 
where, who  could  be  induced  to  leave  their 
money  with  Hall  Bros,  by  promises  of  large 
returns  thereon  in  the  way  of  interest;  and 
others  who,  tlirough  false  and  fraudulent 
representations  were  persuaded  to  pay  their 
outstanding  obligations  without  receiving 
back  the  evidences  thereof,  which  bad  in 
fact  been  transferred  to  others  without  their 
knowledge.  Some  of  these  fraudulent 
schemes  were  somewhat  different  in  details 
from  others,  but  all  possessed  common  fea- 
tures indicating  a  common  design. 

((]  The  length  of  time  over  which  the  in- 
quiry should  extend  was  within  the  sound 
legal  discretion  of  the  trial  court  Spurr  v. 
United  States,  87  Fed.  701,  31  C.  C.  A.  202. 
We  find  no  error  In  the  admission  of  the 
testimony  and  no  abuse  of  discretion.  See  1 
Wigmore  on  Fvidence,  H  304,  315,  316;  12 
Cyc.  411.  The  author  of  the  article  in  Cyc. 
says:  "This  rule  is  often  applied  where  the 
crime  charged  is  one  of  a  series  of  swindles 
or  other  crimes  involving  a  fraudulent  in- 
tent for  the  purpose  of  showing  this  intent" 
The  District  Court  of  Appeals  of  California 
in  the  Ruef  Case  (People  v.  Ruef,  14  Cal. 
App.  576,  114  Pac.  48,  54)  said:  "The  rule 
is  that  where  several  crimes  are  connected 
as  part  of  one  scheme  or  plan,  all  of  the 
same  character,  and  tending  to  the  same 
common  ead,  they  may  be  given  in  evidence 
to  show  the  process  or  motive  and  design 
leading  up  to  the  particular  crime  for  which 
the  prisoner  is  being  tried,  and  thus  directly 
tending  to  show  logically  that  the  crime  in 
question  was  a  part  of  such  common  scheme. 
If  the  several  crimes  are  part  of  a  chain  of 
cause  and  consequence  so  lin'ked  as  to  be 
necessarily  connected  with  the  system  or 
general  plan,  they  are  admissible."  The 
case  of  People  v.  Hill  (Cal.)  34  Pac.  854,i  is 
not  in  point  That  case  involved  two  sepa- 
rate and  distinct  transactions,  neither  of 
which  could  have  shed  any  light  upon  the 
other.  In  the  case  of  People  v.  Bartnett 
15  Cal.  App.  89,  113  Pac.  879,  cited  by  ap- 
pellant the  defendant  was  accused  of  em- 
bezzling certain  bonds.  The  court  compel- 
led the  prosecuting  attorney  to  elect  which 
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<  particular  offense  he  would  rely  upon,  and 
I  afterwards  instructed  the  jury  that,  if  they 
believed  the  defendant  had  aided  or  abetted 
'  in   the   sale  or   disposition   of   any   of    the 
,  bonds,   it   was   their   duty    to   convict    him. 
This  instruction  was  properly  held  to  be  er- 
roneous.    The  trial  court  also  advised  the 
jury  to  consider  the  sales  of  other  bonds, 
I  for  the  sole  purpose  of  determining  tlie  In- 
tent of  the   defendant   but  the  appellate 
I  court  declared  that  this  instmction  was  slm- 
!  ply  in  conflict  with  the  former,  and  did  not 
cure  the  error  therein. 

[I]  6.  The  error,  if  any,  in  permitting  the 
witness  Atkins  to  testify  that  Stephens  de- 
manded payment  of  his  note  and  asked  to 
see  his  receipts,  was  immaterial  and  non- 
prejudicial in  view  of  defendant's  admission 
to  Stephens  that  he  had  collected  all  of  the 
notes,  and  his  virtual  confession  while  a 
witness  that  the  proceeds  thereof  Iiad  been 
received  and  conveited. 

[7]  6.  The  witness  Annie  Harrington  tes- 
tified, over  objection,  that  she  loaned  the  de- 
fendant personally  ^,980;  that  he  gave  her 
a  paper  that  was  wortliless,  that  was  "no 
good."    She  appears  not  to  have  been  very 
alert  mentally.    Two  real  estate  mortgages, 
one  for  $184  and  another  for  (1,500,  were 
]  received  in  evidence.    Both  ran  to  Frank  E. 
I  Southmayd,  and  were  assigned  by  Hall,  as 
I  attorney  in  fact,  to  Daniel  D.  Harrington,  a 
,  brother  of  the   witness.     She  testified  that 
'  the  principal  of  neither  mortgage  had  been 
I  paid  over  by  Hall  to  her  brother.     It  was 
I  shown  by  the  records  in  the  office  of  the 
!  county  recorder  that  defendant  had  satlafled 
j  the  $1,500  mortgage  of  record,  certifying  that 
i  it  liad  been  fully  paid.    While  the  scheme 
I  to  defraud  disclosed  by  the  foregoing  evl- 
{ dence  is  somewhat  different  in  some  of  its 
I  details  from  that  practiced  upon  Stephens 
I  and  others,  we  are  of  opinion  that  it  falls 
j  within  the  general  plan  that  was  being  car- 
I  rled  forward  by  the  defendant  and  the  evi- 
dence was  competent 

I  [S]  7.  There  was  no  prejudicial  error  In 
I  the  action  of  the  court  in  admitting  in  evl- 
I  dence  the  mortgage  for  $184  above  mention- 
!  ed  and  the  assignment  thereof  to  Harring- 
'  ton.  No  showing  was  made  ttiat  Hall  had 
I  received  the  sum  secured  by  the  mortgage. 
The  evidence  was   simply  immaterial. 

8.  We  think  the  (1,500  mortgage  and  the 
assignment  thereof  were  properly  admitted 
in  evidence.  The  whole  affair  discloses  the 
fact  that  after  assigning  the  mortgage  to 
Harrington,  he  collected  it  himself  and  kept 
the  money.  Annie  Harrington  testified  posi- 
tively that  Hall  had  never  paid  over  any  of 
the  proceeds  to  her  brother,  who  appears  ta 
have  been  her  agent  In  the  transactions. 
Counsel  are  mistaken  in  supposing  that  she 
testified  she  knew  nottiing  of  the  fact  of 
nonpayment  to  Harrington.  What  she  did 
admit  was  tliat  she  knew  nothing  personally 
aa  to  whether  Hall  had  collected  the  prin> 
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clpal  of  the  note.  That  was  shown  by  the 
record,  as  aforesaid.  Our  attention  has  not 
beoi  called  to  any  testimony  by  the  defend- 
ant while  on  the  stand,  wherein  he  denied 
harlng  received  the  proceeds  of  this  note 
and  mortgage,  or  asserted  that  he  had  paid 
them  over  to  either  of  the  Harringtons.  We 
think,  the  release  of  the  mortgage  by  the 
defendant  as  attorney  in  fact  for  Sonthmayd, 
who  appears  to  have  been  simply  a  conven- 
ience or  "dummy"  employed  by  him  to  carry 
out  his  schemes,  coupled  with  other  facts 
and  drcnmstances  in  the  case,  was  sufficient 
to  warrant  the  conclusion  that  Hall  actually 
received  tite  amount  of  the  mortgage  debt 
from  the  mortgagor. 

II]  9.  There  is  no  merit  in  the  contention 
that  the  court  erred  in  admitting  in  evidence 
certain  receipts  produced  by  the  witness  At- 
Uns,  purporting  to  show  that  a  note  execut- 
ed by  him  to  Soiithmayd  and  afterwards 
transferred  to  Christopher  Stephens  had  been 
paid.  As  we  have  already  stated,  Hall's  con- 
fession to  Stephens  that  he  liad  collected  and 
converted  the  proceeds  of  all  the  notes  held 
by  the  latter  sufficiently  established  that 
fact  Moreover,  we  are  of  opinion  that  in 
the  light  of  the  evidence  as  to  the  manner 
of  operations  employed  by  the  defendant, 
tlirough  the  medium  of  Hall  Bros.'  corpora- 
tion, Wigglnton  and  bis  sister,  the  receipts 
were  competent  evidence  of  the  fact  of  pay- 
ment. 

[1».  Ill  10.  The  witness  Frances  J.  Atkins, 
wife  of  C.  J>.  Atkins,  testlfled  that,  having 
paid  a  note  to  Hall,  she  demanded  the  "orig- 
inal," but  he  gave  her  a  "renewal,"  that  he 
promised  to  send  the  "original"  by  mall, 
bat  never  did  so.  She  afterwards  asked  Wig- 
glnton if  he  knew  where  "the  original"  note 
was,  and  he  replied  he  knewi  nothing  about 
It  Objection  was  made  to  her  statement 
that  she  made  inquiry  of  Wigglnton,  but,  in 
view  of  the  answer  that  he  knew  nothing 
about  the  matter,  there  was  no  prejudice. 
Other  portions  of  the  testimony  of  this  wit- 
ness which  are  now  claimed  to  be  incompe- 
tent were  received  without  objection.  We 
are  clearly  of  opinion,  moreover,  that  what 
Wigglnton  said  and  did  in  connection  with 
the  operations  of  Hall  Bros,  and  the  de- 
fendant in  assisting  the  latter  to  defraud 
his  customers  was  competent  evidence. 

[12]  11.  When  the  defendant  took  the  stand 
as  a  witness  in  his  own  behalf,  he  made  an 
effort  to  create  the  Impression  that  Wiggln- 
ton was  responsible  for  the  manner  in  which 
the  affairs  of  Hall  Bros,  were  conducted. 
He  testlfled  that  Wigglnton  held  stock  in  the 
corporation,  and  was  its  secretary  and  treas- 
urer. On  cross-examination  the  state  at- 
tempted to  show  that  tills  latter  statement 
was  untrue,  and  Wigglnton  subsequently  de- 
nied the  truth  thereof.  The  defendant  de- 
clared it  was  not  at  a  stockholders'  meeting 
that  Wigglnton  was  elected  as  a  director. 
He  was  asked:  "Do  you  know  of  any  anthor- 
itjr  for  electing  &  board  of  directors  at  a 


meeting  other  than  a  stockholders'  meet- 
ing?" He  answered,  over  objection,  tliat  he 
believed  the  by-laws  of  the  corporation  made 
such  a  provision.  We  think  this  was  proper 
cross-examination. 

[13]  12.  Defendant  testified,  without  ob< 
jection,  on  cross-examination  that  he  got 
"some  money  once  [from  Hall  Bros.]  to  buy  a 
house  with."  He  was  then  asked:.  "How 
much  money  did  you  get  for  that  purpose?" 
The  qiTestion  was  objected  to  as  incompe- 
tent, and  not  proper  cross-examination.  He 
answiered  that  he  paid  $4,250  for  the  house; 
that  he  took  it  from  Hall  Bros.,  aiid  charged 
his  account  with  it  We  find  no  error  in  the 
ruling  of  the  court.  The  question  propound- 
ed was  proper  cross-examination,  after  de- 
fendant had  testified  that  Wigglnton  was 
an  officer  of  the  corporation  and  had  ezciu- 
sive  charge  of  its  business.  It  was  compe- 
tent to  show  that  defendant  was  using  th0 
moneys  of  the  corporation  as  his  own. 

[14]  13.  Defendant  testified  that  he  did  not 
know  a  certain  .note,  executed  by  one  Car- 
ter and  secured  by  mortgage,  had  been  paid 
until  after  the  failure  of  Hall  Bros.  He 
then  identified  his  signature  tp  a  satisfac- 
tion of  the  mortgage  dated  the  30th  day  of 
December,  1908.  The  mortgage  from  Carter 
and  wife  to  Southmayd,  together  with  the 
release  and  satisfaction  thereof,  executed 
by  r  Hall  as  attorney  in  fact  for  Soutlmwyd, 
were  then  received  in  evidence  over  his  ob- 
jection.   No  error. 

[IS]  14.  Defendant  having  testified  that  he 
did  not  notify  any  of  the  holders  of  notes 
tliat  the  same  had  been  collected,  that  "the 
firm"  was  paying  some  interest,  that  he 
might  Itave  signed  "those  checks"  every  now 
and  then,  that  they  paid  Stephens  a  check 
for  the  interest  he  had  coming  although  the 
notes  were  all  indorsed  "without  recourse," 
was  properly  compelled  to  answer  whetlier  in 
Us  judgment  any  obligation  rested  upon 
him  to  pay  interest  or  to  guarantee  .the  pay- 
ment of  either  interest  or  principal.  He  an- 
swered that  he  was  advised  by  counsel  that 
there  was  a  liability  on  the  part  of  Hall 
Bros. 

[II]  15.  Wigginton's  testimony  that  Hall 
Bros,  were  short  $39,000  or  $40,000  was  com- 
petent to  corroborate  Stephens'  statement 
that  Hall  admitted  having  collected  all  the 
notes  and  having  paid  the  proceeds  out  "here 
and  there."  There  could  be  no  prejudice  in 
receiving  the  evidence  in  any  event,  as  the 
defendant  testifies  to  substantially  the  same 
thing   without  objection. 

16.  Specifications  of  error  Nos.  32  and  33 
relate  to  testimony  to  which  no  objection 
was  interposed  at  the  trial. 

[17]  17.  The  state's  witness  Karsted  testi- 
fied that  he  had  had  dealings  with  HaU. 
He  was  then  requested  to  state  what  thoae 
dealings  were.  Over  objection  he  answered: 
"I  loaned  out  some  money,  about  $3,000,  to 
Mr.  Hall,  and  he  never  paid  back  a  cent 
He  admitted  that  h^  collected  money  for  me 
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or  on  my  account.  I  asked  him  point  blank 
wtiether  he  had  collected  money  for  me,  and 
he  atild  he  had.  He  collected  from  a  num- 
ber of  loans  that  I  had,  a  number  of  parties 
in  the  city  to  whom  I  had  given  out  loans — 
that  is,  which  he  had  given  out  loans."  The 
witness  then  named  six  persons  to  whom  he 
had  loaned  money,  and  then  continued:  "The 
notes  of  those  various  parties  whose  names  I 
have  Just  stated  were  held  by  me.  I  was 
the  owner  of  those  notes.  Hall  had  authori- 
ty to  collect  the  interest  and  principal.  He 
admitted  to  me  that  he  had  collected  them. 
I  asked  him  what  be  had  done  with  the 
money  and  he  would  not  admit  what  he  had 
done  with  it.  He  didn't  turn  It  over  to  me. 
I  never  authorized  him  to  make  any  other 
diitposltion  of  the  money  than  to  turn  It  over 
to  me.  Prior  to  that  time  I  was  not  aware 
that  these  notes  had  been  paid  to  Hr.  Hall 
or  that  he  had  the  money."  It  Is  contended 
by  counsel  for  the  defendant  that  this  tes- 
timony shows  a  perfectly  innocent  transac- 
tion, Involving  no  criminality.  To  our  minds, 
however,  the  Jury  were  justified  In  believing 
that  Karsted  was  the  victim  of  a  series  of 
embezzlements  similar  to  the  one  charged  in 
the  complaint. 

[IS]  18.  Karsted  also  testified  on  cross-ex- 
amination, in  answer  to  the  inquiry,  "Mr. 
Hall  admitted  that  the  payments  came  to 
himr':  "He  did,  and  he  admitted  that  $6,000 
of  my  mother's  notes  had  been  paid  in  and 
he  could  not  show  the  money — ?6,000  of  my 
mother's."  The  court  refused  to  strike  the 
answer,  and  it  is  now  urged  that  in  his 
direct  examination  be  hpd  said  nothing  about 
his  mother's  money.  The  answer  was  not 
strictly  responsive  to  the  question,  but  we 
find  no  prejudicial  error. 

[II]  19.  The  witness  on  redirect  examina- 
tion was  asked:  "What  notes  did  you  refer 
to  as  your  mother's  notes?"  He  answered:  "I 
have  a  list  of  them  here.  I  made  the  memo- 
randum myself,  and  know  it  Is  correct" 
He  was  then,  properly  we  think,  allowed  to 
read  ofT  a  list  of  the  makers  and  amounts 
of  20  promissory  notes,  aggregating  $6,069.12. 
The  objection  becomes  altogether  immaterial 
when  we  reflect  that  Hall  admitted  a  short- 
age of  some  $40,000,  and  the  witness  Karsted 
testified  that  he  admitted  to  him  that  he  bad 
collected  the  principal  on  all  of  the  notes 
mentioned. 

20.  Specification  of  error  No.  39  goes  to 
the  refusal  of  the  court  to  direct  a  verdict 
of  acquittal.  What  is  hereafter  to  be  said, 
taken  in  connection  with  what  we  have  al- 
ready determined,  will  dispose  of  this  assign- 
ment. 

[21]  21.  It  Is  contended  that  the  court  erred 
In  neglecting  and  refusing  to  Instruct  the  jury 
as  to  an  essential  element  of  the  crime  of 
larceny-,  to  wit,  the  felonious  appropriation 
of  the  property.  Error  is  assigned  on  the 
refusal  to  give  three  instructions  which  are 
claimed  to  correctly  state  the  law  relating  to 
the  necessary  ingredients  of  the  crime.    The 


offered  Instructions  were  numbered  2a,  4a, 
and  5a.  2a  did  not  directly  raise  the  point, 
and  4a  attempts  to  define  a  crime  called  "em- 
bezzlement." There  Is  no  such  crime  knowir 
to  the  laws  of  this  state.  2a  also  is  not  a 
correct  statement  of  the  law  relating  to  the 
crime  of  larceny  as  bailee;  but,  even  so,  we 
are  of  opinion  that  the  substance  thereof 
was  sufficiently  covered  by  other  instruc- 
tions. 

[21]  The  best  that  can  be  said  of  5a  is 
that  It  suggests  the  necessity  of  instructing 
the  jury  that  a  felonious  intent  is  necessary 
to  constitute  a  crime.  The  first  part  of  the 
Instruction  is  so  framed  as  to  be  confusing 
and  almost  meaningless.  Certain  words  ap- 
pear to  be  omitted  therefrom.  The  expres- 
sions "simple  larceny"  and  "embezzlement" 
are  foimd  therein,  but  the  crime  of  which 
the  defendant  was  accused  is  not  mentioned, 
save  in  the  last  sentence,  and  it  is  there 
coupled  with  the  declaration  that  the  "tak- 
ing or  conversion  of  personal  property  which 
renders  a  person  guilty  of  simple  larceny  or 
of  embezzlement  Is  a  feloniously  taking  or 
conversion."  The  defendant  was  not  charged 
with  a  felonious  "taking."  We  think  the 
court  was  Justified  in  refusing  this  instruc- 
tion, for  the  reason  that,  if  given,  it  would 
have  had  a  tendency  to  confuse  the  Jury, 
rather  than  to  enlighten  them. 

Counsel  argue:  "The  court's  attention  by 
these  Instructions  was  called  to  the  proposi- 
tion that  the  word  'feloniously'  or  some 
equivalent  word  or  language  is  absolutely  es- 
sential to  a  correct  instruction  where  the 
crime  of  grand  larceny  is  charged."  They 
cite  State  v.  Peterson,  36  Mont  109,  92  Pac. 
302,  State  v.  McLeod,  35  Mont  372,  89  Pac. 
831,  State  v.  Sloan,  35  Mont  36T,  89  Pac. 
829,  State  v.  Allen,  34  Mont  403,  87  Pac.  177, 
and  State  v.  Rechnltz,  20  Mont  488,  52  Pac. 
264,  in  support  of  their  contention.  The 
question  arises,  therefore,  whether  under  our 
system  of  settling  instructions  a  defendant 
in  a  criminal  action,  may,  without  tendering 
one  which  is  correct  in  point  of  law  er  which 
should  have  been  given,  or  by  ofl'erlng  one 
which  Is  incorrect,  predicate  error  upon  the 
refusal  of  the  court  to  give  a  correct  instruc- 
tion or  any  Instruction  on  the  subject  by 
simply  suggesting  or  calling  attention  gener- 
ally to  the  fact  that  the  instmctlons  pro- 
posed to  be  given  do  not  cover  the  point 

[22]  For  the  purposes  of  this  action,  we 
shall  assume  that  it  is  the  duty  of  the  trial 
court  to  charge  the  Jury  of  its  own  motion 
in  a  criminal  case,  and  that  the  charge  should 
substantially  cover  the  main  Issues,  so  as  to 
enable  the  Jury  to  intelligently  decide  them. 
This  does  not  mean,  however,  that  the  court 
must,  without  request,  cover  every  point  in 
the  case,  or  explain  every  issue,  or  deliver  a 
charge  so  comprehensive  in  scope  as  to  be 
beyond  fault  or  criticism.  If  such  were  the 
law,  very  few  criminal  convictions  could 
stand.  In  the  instant  case,  the  court  of  its 
ow^n  motion  gave  many  instructions  to  the 
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jury.  The  information  charges  that  the  de- 
fendant feloniously  appropriated  the  money 
of  Maggie  Stephens  to  his  own  use.  The 
Jury  were  instructed  (1)  that  his  plea  of 
not  guilty  made  It  incumbent  upon  the  state 
to  prove  all  of  the  material  allegations  con- 
tained in  the  information  beyond  a  reason- 
able doubt,  and  that  the  evidence  must  be 
sufBcient  to  establish  every  element  of  the 
crime  charged ;  (2)  tiiat.  If  they  entertained 
any  reasonable  doubt  upon  any  single  fact 
or  element  necessary  to  constitute  the  crime, 
it  was  their  duty  to  acquit ;  (3)  that  in  every 
crime  there  must  exist  a  union  or  Joint  op- 
eration of  act  and  intent.  The  court  also  de- 
fined the  crime  of  larceny  as  bailee  in  the 
words  of  the  statute.  As  is  well  known  to 
the  profession,  this  definition  is  defective, 
in  that  it  omits  any  reference  to  a  criminal 
intent.  Grand  larceny  was  also  defined.  Al- 
together 19  instructions  were  given.  So  it 
appears  that  the  court  made  a  reasonable  ef- 
fort to  advise  the  jury  of  the  issues  in  the 
case  and  the  constitutional  rights  of  the  de- 
fendant They  were  also  given  the  usual  and 
ordinary  rules  for  their  guidance  in  weighing 
evidence  and  determining  the  credibility  of 
witnesses.  The  Instruction  defining  larceny 
as  bailee  was  given  without  objection.  It 
was  defective.  The  Legislature  has  en- 
deavored to  minimize  reversals  in  criminal 
actions  growing  out  of  the  charge,  or  failure 
to  charge,  by  the  court,  by  enacting  section 
9271,  Revised  Codes.  That  section  provides, 
among  other  things,  as  follows:  "When  the 
evidence  is  concluded,  if  either  party  de- 
sires special  instructions  to  be  given  to  the 
jury,  such  Instructions  shall  be  reduced  to 
writing,  *  *  *  and  together  with  a  writ- 
ten request  asking  the  same  ♦  •  •  deliv- 
ered to  the  court.  At  all  times  prior  to 
the  charging  the  Jury  the  instructions  to  be 
given  shall  be  •  •  *  settled  by  the  court, 
at  which  settlement  counsel  for  the  parties 
shall  be  allowed  reasonable  opportunity  to 
examine  the  instructions  requested  and  pro- 
posed to  be  given  by  the  court  and  to  pre- 
sent and  argue  to  the  court  objections  and 
exceptions  to  the  adoption  or  rejection  of 
any  instruction  offered  by  counsel  or  pro- 
posed to  be  given  to  the  Jury  by  the  court. 
On  such  settlement  of  the  instructions  the 
respective  counsel,  or  the  parties,  shall  spec- 
ify and  state  the  particular  ground  on  which 
the  Instruction  is  objected  or  excepted  to, 
and  It  shall  not  be  sufficient  in  stating  the 
ground  of  such  objection  or  exception  to 
state  generally  that  the  instruction  does  not 
state  the  law,  or  is  against  law,  but  such 
ground  of  objection  or  exception  shall  speci- 
fy particularly  wherein  the  instruction  is 
iosufilclent,  or  does  not  state  the  law,  or 
what  particular  clause  therein  is  objected  to. 
*  •  •  No  motion  for  a  new  trial  on  the 
ground  of  errors  in  the  instructions  given 
shall  be  granted  by  the  district  court,  unless 
the  error  so  assigned  was  specifically  point- 


ed out  and  excepted  to  at  the  settlement  of 
the  instructions,  as  herein  provided;  and  no 
cause  shall  be  reversed  by  the  Supreme 
Court  for  any  error  in  instructions  which 
was  not  specifically  pointed  out  and  excepted 
to  at  the  settlement  of  the  instructions 
•  •  •  and  such  error  and  exception  incor- 
porated In  and  settled  in  the  bill  of  excep- 
tions. •  '  *  In  charging  the  jury,  the 
court  shall  give  to  them  all  matters  of  law 
which  it  thinks  necessary  for  its  Information 
and  guidance."  The  spirit  as  well  as  the  let- 
ter of  the  foregoing  provision  Is  that  gen- 
eral requests  and  objections  are  to  be  disre- 
garded both  by  the  trial  court  and  by  this 
court  The  purpose  of  the  Legislature  was 
that  the  attention  of  the  trial  court  must 
be  specifically  directed  to  any  alleged  de- 
fect in  a  proposed  instruction,  and  requests 
for  particular  instructions  must  be  reduced 
to  writing  and  delivered  to  the  court.  Ample 
time  is  given  for  examination  of  the  court's 
proposed  charge,  to  the  end  that  specific  ob- 
jections may  be  made  thereto.  The  par- 
ticular ground  of  objection  must  be  stated 
and  general  objections  are  not  sufficient. 
The  objection  must  specify  particularly 
wherein  the  Instruction  Is  Insufficient,  or 
does  not  state  the  law.  It  will  readily  be 
seen,  therefore,  that  a  suggestion  contained 
In  a  defective  offered  Instruction  Is  not  suf- 
ficient to  constitute  a  specific  objection  to 
another  instruction  proposed  to  be  given 
by  the  court.  Not  having  offered  a  good  In- 
struction and  having  failed  to  point  out  the 
particular  defect  In  that  of  the  court,  the 
defendant  cannot  be  heard  to  say  that  the 
trial  court  erred  to  his  prejudice.  The  stat- 
ute forbids  this  court  to  grant  a  reversal  in 
the  circumstances. 

[23]  22.  Defendant's  instruction  No.  3a  was 
refused.  It  reads  as  follows:  "You  are  In- 
structed that  considerable  evidence  was  ad- 
mitted with  reference  to  transactions  other 
than  the  larceny  of  $564.50,  and  In  this  con- 
nection the  court  instructs  you  that,  even  if 
there  may  be  evidence  that  the  defendant 
Sam  Hall  converted  other  money  at  other 
times  to  his  own  use,  this  is  not  sufficient 
evidence  to  find  the  defendant  guilty,  and 
you  are  instructed  that  unless  you  are  satis- 
fied beyond  a  reasonable  doubt  that  the  de- 
fendant Sam  Hall  committed  the  crime  of 
grand  larceny  and  appropriated,  as  Is  set 
out  in  the  information,  the  sum  of  $564.50, 
or  some  part  thereof,  belonging  to  Maggie 
Stephens,  then  you  must  find  him  not  guilty." 
It  Is  now  argued  that  this  instruction  was 
intended  to  advise  the  jury  that  evidence  of 
other  crimes  was  only  to  be  considered  as 
bearing  upon  the  question  of  intent  Many 
cases  are  called  to  our  attention  holding 
that  the  court  should  Inform  the  Jury,  on 
request,  that  such  evidence  must  be  so  lim- 
ited In  effect  But  the  instruction  offered 
did  not  so  limit  the  effect  of  the  evidence. 
It  told  the  Jury  that  evidence  of  other  crimes 
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was  not  sufficient  to  convict  the  defendant 
of  the  particular  crime  charged.  This,  of 
Course,  was  true.  But  the  evidence  was  nev- 
ertheless competent,  as  we  have  heretofore 
shown.  To  have  given  this  instruction  as 
offered  would  almost  have  amounted  to  a  di- 
rection to  disregard  the  evidence.  If  coun- 
sel desired  the  court  to  charge  the  Jury  that 
evidence  of  other  similar  offenses  was  only 
admitted  to  guide  them  In  determining  the 
Intent  of  the  defendant,  they  should  have 
made  a  specific  request  for  such  an  Instruc- 
tion. The  record  shows  that  the  court  told 
the  Jury  when  the  evidence  was  offered  that 
It  was  only  admitted  as  bearing  on  the  ques- 
tion of  intent. 

[24]  23.  Again,  it  is  contended  that  the  ver- 
dict Is  not  supported  by  the  evidence.  In  that 
there  was  no  showing  that  the  defendant,  or 
Hall  Bros.,  had  authority  to  collect  the 
Wynne  note.  The  gist  of  the  argument  is 
that.  If  the  defendant  converted  any  money, 
It  belonged  to  the  Wynnes,  and  not  to  Mag- 
gie Stephens.  There  is  no  merit  In  this  con- 
tention. Stephens  was  the  agent  for  his  sis- 
ter. He  had  power  to  act  for  her.  As  early 
9S  1907  he  gave  authority  to  Wigginton  for 
Hall  Bros,  to  collect  the  Wynne  note.  He  so 
testified.  Hall  Bros.,  while  ostensibly  the  ti- 
tle of  a  corporation,  was  in  reality  the  name 
under  which  the  defendant  was  carrying  on 
his  operations.  Wigginton  was  its  agent  and 
his  agent  Acting  on  such  authority.  Hall 
Bros,  collected  the  Wynne  note,  and  the  de- 
fendant appropriated  the  proceeds  thereof  to 
his  own  use.  He  confessed  as  much  to  Ste- 
phens. He  knew  every  detail  of  the  business. 
He  was  informed  that  the  makers  of  notes 
were  paying  the  amounts  thereof  into  the  of- 
fice of  the  corporation.  He  knew  that  these 
amounts  were  being  deposited  In  the  Daly 
Bank  to  the  credit  of  the  corporation,  and  he 
treated  the  moneys  so  deposited  as  his  own 
personal  property.  Wherever  the  technical 
title  to  these  moneys  may  have  rested,  as 
t)etween  the  makers  and  Indorsees  of  the 
notes,  the  fact  remains  and  may  be  gathered 
from  a  multitude  of  circumstances  disclosed 
by  the  record  that  Hall  encouraged  the  mak- 
ers to  pay  the  interest  and  principal  of  their 
notes  to  him,  assuming  the  right  to  collect 
the  same.  He  collected  and  paid  over  to 
Stephens  the  Interest  on  the  Wynne  note 
from  the  time  of  its  purchase  by  the  latter, 
assuming  to  act  as  the  agent  of  Maggie 
Stephens.  It  seems  to  have  been  understood 
between  him  and  his  victims  that  he  should 
collect  the  amounts  due,  and  hold  the  same 
as  bailee  for  the  owners  of  the  notes.  The 
proceeds  of  one  note  was  paid  to  him  as 
agent  for  Stephens,  and  he  subsequently 
turned  the  amount  over  to  the  latter.  When 
Stephens  desired  to  call  In  notes  for  pay- 
ment, he  went  to  Hall.  The  whole  course 
of  conduct  of  the  defendant,  his  agent  Wig- 


ginton, Stephens,  and  the  Wynnes,  shows 
that  Hall  not  only  assumed,  but  that  he  ac- 
tually had,  authority  to  collect  the  Wynne 
note.  His  confession  to  Stephens  and  the 
attempt  to  Induce  the  latter  to  take  his  notes 
in  payment  of  the  amounts  of  which  he  bad 
defrauded  him  and  his  sister  clearly  shows 
that  the  defendant  himself  never  questioned 
his  authority  to  collect  the  note. 

[26]  24.  Finally,  It  is  urged  that  there  is 
not  any  testimony  in  the  record  to  show 
that  Maggie  Stephens  did  not  consent  to  the 
appropriation  by  the  defendant  of  the  pro- 
ceeds of  the  Wynne  note.  Maggie  Stephens 
did  not  appear  in  the  case  as  a  witness  or 
otherwise.  Her  brother  was  her  agent  with 
full  power  to  act  In  her  behalf.  He  pur- 
chased the  notes  and  collected  the  interest. 
He  testified  that  the  defendant  was  never 
given  authority  to  convert  the  proceeds  of 
any  of  the  notes  to  his  own  use.  Ball  vir- 
tually confessed  as  much  in  the  conversation 
with  Stephens  to  which  we  have  Just  re- 
ferred. He  was  palpably  guilty  of  the  crime 
charged,  and,  although  there  were  many  tech- 
nical errors  committed  at  the. trial,  we  are 
clearly  of  opinion  that  he  was  properly  and 
Justly  convicted. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

HOIiLOWAY,  J.,  concurs. 

BRANTLT,  C.  J.  I  cannot  agree  with  my 
associates  in  the  disposition  made  of  this 
case.  I  think  the  defendant  is  entitled  to  a 
new  trial.  In  my  opinion  the  evidence  does 
not  show  that  the  money  alleged  to  have 
been  appropriated  by  the  defendant  belong- 
ed to  Maggie  Stephens.  To  sustain  the  ver- 
dict. It  was  indispensable  that  this  fact  be 
established. 

The  court  submitted  the  case  to  the  Jury 
without  giving  them  any  definition  of  lar- 
ceny, other  than  that  embodied  in  the  stat- 
ute. This  court  has  repeatedly  held,  as  ap- 
pears from  the  case  of  State  t.  Allen  and  the 
others  cited  In  the  majority  opinion,  that 
this  Is  not  sufficient  It  is  true  that  ooonsel 
for  the  defendant  did  not  submit  a  properly 
drawn  request  for  an  instruction  covering 
the  point,  yet  I  think  the  requests  sabmitted 
Indicated  clearly  what  the  desire  of  counsel 
was,  and  that  the  court  should  of  its  own 
motion  have  submitted  a  proper  Instmctlon. 
Even  under  the  liberal  rule  prescribed  by  the 
statute  (Rev.  Codes,  |  9271),  a  trial  court 
cannot  neglect  the  duty  to  give  such  Instruc- 
tions as  will  enable  the  Jury  to  find  prop- 
erly with  reference  to  each  element  of  the 
crime  charged.  Under  the  instructions  as 
given,  the  Jury  were  Justified  In  finding  the 
defendant  guilty  upon  the  theory  that  tis 
appropriation  of  the  money  was  wrongful, 
though  not  felonious. 
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(«  Mont.  M) 

STATES  ▼.  MORBISON. 
(Snpreme  Conrt  of  Montana.    June  2S,  1912.) 

1.  BAPK    (I   22*)— INJORMATION— SCFTICIENCT. 

An  information  is  sufficient  to  charge  the 
crime  of  rape,  though  not  alleging  that  the 
ravished  female  was  not  the  wife  of  accused. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  I  26;  Dec  Dig.  |  22.*] 

2.  indictment  and  initobication  (|  110*)— 
Rapb— Sufficiency. 

An  information  for  rape,  alleging  that  the 
act  was  committed  by  force  and  against  the 
will  and  consent  of  the  female,  is  sufficient,  un- 
der Rev.  Codes,  {  8336,  snbds.  3  and  4,  declaring 
that  rape  is  committed  where  the  female's  re- 
sistance is  overcome  by  force  or  threats,  and 
authorizes  proof  that  the  act  was  committed 
under  the  circumstances  provided  for  in  either 
subdivision. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §§  289-294;  Dec. 
Dig.  I  110.»] 

3.  CsiMiNAi,  Law  ({  741*)  —  Tbial  —  Ques- 
tions FOB  JUBT. 

Tfae  weight  and  sufficiency  of  the  evidence 
in  a  criminal  prosecution  is  a  question  for  the 
jnry. 

[X<d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1705,  1713,  171tt,  1717, 
1727,  1728;   Dec.  Dig.  i  741.*] 

Appeal  from  District  Court,  Oranlte  Coun- 
ty;  Geo.  B.  Winston,  Judge. 

John  P.  Morrison  was  convicted  of  rape, 
and  he  appeals.    Affirmed. 

Geo.  A.  Maywood,  of  PhlUpsburg,  for  ap- 
pellant. Albert  J.  Galen,  Atty.  Gen.,  and  J. 
A.  Poore,  Asst  Atty.  Gen.,  for  tfae  State. 


SMITH,  J.  Defendant  appeals  from  a 
Judgment  of  conviction  of  rape,  and  from  an 
order  denying  his  motion  for  a  new  trial. 

[1]  1.  The  information  fails  to  charge  that 
the  female  upon  whom  the  crime  is  alleged 
to  have  been  committed  was  not  the  wife  of 
the  accused.  It  is  therein  alleged,  however, 
that  she  bears  another  name  than  that  of 
Morrison.  As  long  ago  as  1890,  this  court 
held,  under  a  statute  similar  to  that  now  in 
force,  that  the  allegation  was  unnecessary. 
See  State  t.  Williams,  9  Mont  179,  23  Pac. 
335.  It  was  proven  at  the  trial  that  the 
prosecutrix  was  not  the  defendant's  wife. 
A  mere  rule  of  criminal  pleading  Is  Involved 
— a  rule  which  has  been  settled  for  over  20 
years  In  this  state.  No  injustice  or  bard- 
ship  can  result,  whichever  rule  is  adopted; 
and  we  therefore  decline  to  overrule  tlie  case 
of  State  V.  Williams,  supra. 

[2]  2.  Section  8336,  Revised  Codes,  de- 
clares tliat  rai>e  is  committed:  " «  •  * 
3.  Where  [the  female]  resists,  but  her  resist- 
ance is  overcome  by  violence  or  force.  4. 
Where  she  Is  prevented  from  resisting  by 
threats  of  immediate  and  great  bodily  harm, 
accompanied  by  apparent  power  of  execu- 
tion," etc.  It  is  contended  that  the  informa- 
tion should  set  fbrth  with  particularity  the 


facts  constituting  the  offense  under  either 
paragraph  3  or  paragraph  4  of  the  statute^ 
supra.  The  information  alleges  that  the  de- 
fendant willfully,  violently,  and  feloniously, 
and  against  the  wUl  and  consent  of  the  pros- 
ecutrix, feloniously  ravished  and  carnally 
knew  her.  "When  the  Information  stated 
that  the  act  was  committed  by  force  and 
violence,  and  against  the  will  and  consent 
of  the  female,  it  was  substantially  equiva- 
lent to  stating  that  she  resisted,  but  that  ber 
resistance  was  overcome  by  violence,  or  that 
she  was  prevented  from  resisting  by  threats 
of  Immediate  and  great  bodily  harm,  accom- 
panied by  apparent  power  of  execution.  Un- 
der the  Information  as  it  reads,  it  was  com- 
petent to  prove  that  the  act  was  committed 
under  the  circumstances  provided  for  in  ei- 
ther of  the  subdivisions"  of  the  statute. 
People  V.  Pacheco,  70  Cal.  473,  11  Pac.  761. 
We  think  the  foregoing  is  both  good  common 
sense  and  sood  law,  and  therefore  hold  the 
information  sufficient  In  this  regard. 

3.  What  has  just  been  said  disposes  of  the 
contention  of  the  appellant  that  the  conrt 
erred  in  Inserting  in  his  requested  instruc- 
tion No.  9  the  words,  "or  was  not  prevented 
by  threats  of  immediate  and  great  bodily 
harm,  accompanied  by  apparent  power  of  ex- 
ecution." 

[3]  4.  It  is  contended  that  the  evidence  is 
insufficient  to  sustain  a  Judgment  of  convic- 
tion. We  shall  not  quote  It  Suffice  to  say 
that,  in  our  Judgment,  It  has  substance 
enough  to  warrant  a  verdict  of  guilty,  if  the 
Jury  believe  the  tale  of  the  prosecutrix. 
Different  minds  might  form  different  con- 
clusions as  to  Its  weight,  force,  and  effect; 
but  under  the  Jury  system  It  was  for  that 
body  to  determine  those  questions.  The  writ- 
er of  this  is  of  the  opinion  that,  taking  all 
of  the  evidence  in  the  record  into  consider- 
ation, the  Jury  ought  not  to  have  believed 
her  atoiy  to  the  effect  that  she  was  raped; 
but  they  did  believe  It  and  It  was  their  priv- 
ilege and  province  to  do  so.  If  they  saw  fit. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

BRANTLT,  a  J.,  and  HOLLOWAX,  J, 
concur. 


(46  Uont  U) 
SMITH  V.  IRON  MOUNTAIN  TUNNEL  CO. 
(Supreme  Court  of  Montana.  June  21,  1912.) 
1.  Statutes  (f  212*)— PREStnrPTiONS  to  Aid 

CONSTBUCTION  —  USE    OF    WOBDB    IN    SeNSB 

Pbevioublt  Defined. 

Where  the  term  "stockholder"  has  been 
(dven  the  legislative  definition,  it  must  be  pre- 
sumed that  since  that  date  the  term  whenever 
used  In  legislation  was  intended  to  be  under- 
stood in  that  s'eose,  and  a  person  contending 
for  a  different  construction  nas  the  burden  of 
showing  that  a  different  meaning  was  intended. 

[Ed.   Note.— For   other   cases,    see   Statutes, 
Cent.  Dig.  f  289;   Dec.  Dig.  f  212.*] 
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2.  CoRPOSATioNB  (|  175*)— "Stockholdkb"— 
Manaoewent  of  Corporation  Affairs  — 
Chanok  from  Nonabskbsablk  to  Assebba- 
BI.E  Stock. 

Civ.  Code  1885,  t  408  (Rev.  Codes,  1 3822), 
defined  "stockholders  as  the  owners  of  shares 
in  a  corporation  which  has  a  capital  stock. 
Rev.  Codes.  |  3887,  provides  that  any  corpora- 
tion whose  capital  stock  is  not  assessable  may, 
with  the  written  consent  of  three-fourths  of 
its  "stockholders"  spread  upon  its  records, 
make  its  stock  assessable.  A  corporation 
whose  capital  stock  was  nonassessable,  upon  a 
vote  of  96  out  of  301  individual  stockholders 
who  owned  more  than  three-fourths  of  all  the 
capital  stock,  recorded  that  its  stock  bad  been 
changed  from  nonassessable  to  assessaljle 
stock.  Held,  that  "stockholders,"  as  used  in 
the  provision  making  stock  assessable,  referred 
to  the  owner  of  the  stock  and  not  to  the  shares 
themselves,  and  that  the  vote  of  the  96  stock- 
holders, being  less  than  three-fourths,  was 
without   effect. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  »  766,  978,  1010,  1067-1069, 
1786,  1803,  1810;   Dec.  Dig.  i  175.* 

For  other  definitions,  see  Words  and  Phrases, 
▼oL  7,  pp.  6667-6669;   voL  8,  p.  7804.] 

3.  Corporations  (|  175*)  —  Conststjctiok — 
Circumvention  of  Law. 

It  is  no  argument  in  favor  of  construing 
a  statutory  provision  authorizing  a  corporation 
to  change  from  nonassessable  to  assessable 
stock,  that,  if  construed  to  require  a  vote  of 
the  owners  of  three-fourths  of  the  stock,  such 
owners  may  circumvent  the  law  by  "splitting" 
stock. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  {{  766,  978,  1010,  1067-1069, 
1786,  1803,  1810;    Dec.  Dig.  {  175.*1 

4.  Statutes  (|  212*)— Construction— Mean - 
I    iNo  or  Lanouagb. 

Statutes  should  be  their  own  interpreter, 
and,  where  the  intention  is  obvious,  there  is 
no  room  for  construction,  snd  the  courts  must 
presume  that  the  Legislature  intended  what  It 
plainly  says;  it  is  only  in  the  case  of  ambigu- 
ous or  doubtful  and  uncertain  enactments  that 
the  principles  of  interpretation  are  required. 
[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  S  289;    Dec  Dig.  f  212.*] 

Appeal  from  District  Court,  Missoula  Coun- 
ty; F.  C.  Webster,  Judge. 

Action  by  Edward  O.  Smith  against  the 
Iron  Mountain  Tunnel  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Re- 
versed and  remanded. 

Maury,  Templeman  &  Davies,  of  Butte,  for 
appellant.  Henry  C.  Stiff,  of  Missoula,  for 
respondent 

HOLLOWAY,  J.  This  cause  was  tried  up- 
on an  agreed  statement  of  facts.  From  a 
judgment  in  favor  of  defendant,  plaintiff  has 
appealed. 

Omitting  all  unnecessary  details.  It  ap- 
pears that  the  defendant  is  a  domestic  pri- 
vate corporation,  organized  In  1905 ;  that  its 
capital  stock  was  made  nonassessable;  that 
plaintiff  became  a  stockholder;  that  there- 
after, on  January  24,  1911,  an  order  was  en- 
tered upon  the  records  of  the  corporation 
reciting  that  on  that  day  the  stock  of  the 
corporation  had  been  ordered  changed  from 
nonassessable  to  assessable  stock,  and  prop- 
er certificates  setting  forth  that  fact  were 


'filed;  that  there  were  then  SOI  Indlvldaala 
owning  stock  In  the  corporation;  that  only 
96  of  such  stockholders  consented  to  the 
change,  but  that  these  96  owned  more  than 
three-fourths  of  all  the  capital  stoclc.  This 
action  was  brought  by  a  nouconsenting  stock- 
holder to  enjoin  the  sale  of'  his  stock  for  de- 
linquent assessments,  and  the  single  ques- 
tion presented  for  determination  Is:  Does  it 
require  the  consent  of  at  least  three-fourths 
of  the  whole  number  of  stockholders,  re- 
gardless of  the  number  of  shares  owned  by 
them,  to  change  the  stock  from  nonassessable 
to  assessable  stock,  or  Is  the  consent  of  the 
owners  of  three-fourths  of  the  shares  of 
stock  sufficient,  even  though  these  owners 
constitute  less  than  three-fourths  of  the 
whole  number  of  Individuals  holding  stock 
in  the  corporation? 

Section  3887,  Revised  Codes,  provides: 
"Any  corporation  whose  capital  stock  Is  not 
assessable  may,  with  the  consent  of  three- 
fourths  of  Its  stockholders,  In  writing,  spread 
upon  the  records  of  such  corporation,  make 
Its  stock  assessable  under  the  provisions  of 
this  article."  If  this  language  be  accepted 
literally,  then  clearly  It  requires  the  vote  of 
three-fourths  of  the  whole  number  of  In- 
dividuals owning  stock,  regardless  of  the 
number  of  shares  owned  by  them,  to  effect 
the  change.  But  counsel  for  respondent  in- 
sists that  the  use  of  the  term  "stockholders," 
In  the  section  above,  is  an  Inadvertence,  and 
that  the  Legislature  meant  that  the  consent 
of  the  owners  of  three-fourths  of  the  cap- 
ital stock  Is  sufficient  evei  though  those 
owners  constitute  less  than  three-fourths  of 
the  whole  number  of  stockholders.  This 
view  was  adopted  by  the  trial  court,  and 
the  question  above  Is  presented  for  our  re- 
view. The  argument  In  favor  of  the  trial 
court's  conclusion  has  Its  foundation  In  the 
history  of  the  rise  and  growth  of  industrial 
corporations  In  England  and  America.  It 
Is  Insisted  that  the  share  of  stock  has  come 
to  be  regarded  as  the  unit  of  voting  power, 
and  that  our  Legislature  has  recognised  tlie 
rule  in  practically  every  instance  where  the 
subject  was  considered.  However,  It  is  con- 
ceded that  these  corporations  are  the  crea- 
tures of  statute,  and  that  it  is  within  the 
power  of  the  Legislature  to  adopt  either 
the  share  of  stock  or  the  individual  owning 
stock  as  the  unit  of  voting  power,  unless  re- 
strained by  the  Constitution.  The  only  con- 
stitutional provision  upon  the  subject  is 
found  in  section  4  of  article  15  of  our  state 
Constitution,  which  establishes  the  share  of 
stock  as  the  unit  of  voting  power  in  the 
election  of  trustees  or  directors  of  such  cor- 
porations. Since  this  restriction  Is  limited 
to  a  single  purpose,  the  Legislature  Is  left 
free  to  establish  either  the  share  or  the  in- 
dividual as  the  unit  for  any  purpose  other 
than  the  election  of  trustees  or  directors. 
Is  there,  thai,  any  evldeUce  that  the  use 
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of  the  term  "stockholders"  In  section  3887 
is  an  inadvertence?  We  think  not,  and  the 
history  of  the  legislation  furnishes  ample 
evidence  to  support  our  conclusion. 

The  share,  of  stock  as  the  unit  of  voting 
power  in  the  election  of  trustees  or  directors 
of    indostrial   coriwrations    was    recognized 
oniformly  in  all  our  territorial   legislation 
upon    the  subject;    but  beginning   with   the 
Codified  Statutes  of  1871-72,  and  continuing 
down  to  the  present  day,  we  find  that  the 
Legislature  has  not  adopted  either  standard 
uniformly.     Section  23,  chapter  18,  General 
and    Miscellaneous   Laws,   Codified   Statutes 
aboTe,  provides  that  the  consent  of  the  own- 
ers Of  two-thirds  of  the  stock  is  necessary 
to    increase  or  diminish   the   capital    stock; 
while   section  43  of  the  same  chapter  pro- 
vides  that  the  consent  of  two-thirds  of  the 
stockholders  is  necessary  to  disincorporate. 
The   same  provisions  are  found  in  the  Re- 
vised Statutes  of  1879,  div.  6,  c.  15,  §§  266, 
286.     In  the  Compiled  Statutes  of  1887,  dlv. 
5,  c.  25,  the  same  provisions  also  are  found 
in    sections  468  and  488;    and  the  act  of 
March    5,    1883    (Laws   1883,    p.    88,    i   18), 
brought  forward  therein  as  section  513,  for 
the  first  time  makes  provision  for  changing 
nonassessable    stock     to     assessable     stock. 
That  section  provide  that  the  change  may  be 
made  "by  and  with  the  unanimous  consent 
of    Its  stockholders."     The   next  legislation 
which  throws  any  light  upon  the  subject  un- 
der review  Is  found  in  the  Acts  of  the  Third 
Legislative  Assembly,    The  act  of  March  2, 
1893   (Laws   1893,  p.   Ill),  provides  that  to 
Increase   or   diminish  the  capital   stock  the 
"vote  of  at  least  two-thirds  of  all  the  shares 
of  stock  shall  be  necessary."    Another  act, 
approved  the  same  day  (Laws  1893,  p.  93), 
provides  that  to  alter,  change,  or  amend  the 
name  of  any  existing  corporation  "a  vote  of 
a  majority  of  the  stockholders  of  such  cor- 
poration duly  assembled  at  any  regular  meet- 
ing or  at  any   special  meeting  duly   called 
for  that  purpose"  shall  be  necessary.    The 
act  approved  March  7,  1893  (Laws  1893,  p. 
92),  provides  that  to  change  nonassessable  to 
assessable  stock  "the  consent  of  the  stock- 
liolders  holding  two-thirds  of  the  stock"  shall 
be  necessary,  but  this  act  refers  only  to  cor- 
porations   theretofore    organized.      By    the 
adoption  of  the  Codes  of  1895  the  Legislature 
provided  a  more  comprehensive  scheme  for 
the  government  and  control  of  domestic  in- 
dustrial corporations  than  liad  been  in  vogue 
theretofore.     Section  408  of  the  Civil  Code 
defines  stockholders:    "The  owners  of  shares 
in  a  corporation  which  has  a  capital  stock 
are  called  stockholders.    If  a  corporation  has 
no  capital  stock,  the  corporators  and  their 
successors  are  called  members."    Provision  is 
made  in  the  same  Code  for  the  adoption  of 
by-laws  (section  430);  for  the  amendment  of 
by-laws  (section  433);    for  the  removal  of  a 
director  (section  439);    for  a  change  in  the 
number  of  directors  (section  450);    for  in- 
creasing  or   diminishing   the   capital   stock 


(section  525);  and  for  extending  the  term  of 
corporate  existence  (section  562).  In  all  of 
these  provisions  the  share  of  stock  is  made 
the  unit  of  voting  power.  But  section  510 
provides  that  the  stock  of  such  corporation 
may  be  changed  from  nonassessable  to  as- 
sessable stock  "with  the  consent  of  three- 
fourths  of  its  stockholders";  while  section 
560  provides  for  a  dissolution  of  such  corpo- 
ration according  to  the  provisions  of  the  Code 
of  Civil  Procedure,  which  are  contained  In 
sections  2190-2196  of  the  Code  of  Civil  Pro- 
cedure. These  sections  provide  for  dissolu- 
tion by  the  district  court  upon  an  application 
setting  forth,  among  other  things,  that  at  a 
meeting  called  for  that  purpose  the  dissolu- 
tion was  ordered  "by  a  two-thirds  vote  of  all 
the  stockholders."  ,  With  slight  modifications 
these  several  'provisions  were  carried  for- 
ward into  the  Revised  Codes  of  1907  and  are 
the  law  upon  the  subject  to-day.  Section  408 
above  is  now  section  3822;  section  510  Is 
now  section  3887;  section  560  is  now  section 
3905;  while  sections  2190-2196,  Code  of  Civil 
Procedure,  are  found  in  the  present  Codes  as 
sections  7323-7329. 

[1]  It  will  thus  be  seen  that  our  Legisla- 
ture has  never  adopted  a  uniform  standard 
for  a  voting  unit,  but  has  recognized  the 
share  or  the  individual  stockholder  as  such 
unit  In  different  instances.  Indeed,  the  very 
same  legislative  assembly  has  recognized 
both  units,  as  is  evidenced  by  reference  to 
the  legislative  acts  of  1893  above.  Since  the 
term  "stockholder"  was  given  a  legislative 
definition  in  1895,  it  must  be  presumed  that 
since  that  date,  whenever  the  term  has  I)een 
used  in  legislation,  it  was  intended  to  be  un- 
derstood in  the  sense  as  defined  by  the  Legis- 
lature, and  the  respondent  must  assume  the 
burden  of  showing  that  in  the  present  in- 
stance a  different  meaning  was  intended. 

[2]  From  the  review  of  the  history  of  the 
legislation  upon  the  subject  above,  the  con- 
clusion seems  Inevitable  that  in  employing 
the  term  "stockholders,"  in  section  3887,  the 
Legislature  referred  to  the  individuals  who 
are  the  owners  of  shares  of  stock,  and  not 
to  the  shares  themselves,  and  that,  when  the 
Legislature  declared  that  the  nonassessable 
stock  of  a  corporation  can  be  made  assessa- 
ble "with  the  consent  of  three-fourths  of  its 
stockholders,"  it  meant  Just  what  it  said. 
To  declare  that  the  use  of  the  word  "stock- 
holders" is  a  mere  inadvertence  is  to  im- 
peach the  intelligence  of  the  legislators.  If 
an  inadvertence  in  section  3887,  the  same 
rule  would  apply  with  equal  force  to  the  pro- 
visions of  the  Codified  Statutes  of  1871-72, 
the  Revised  Statutes  of  1879,  the  act  of  1883, 
and  the  Codes  of  1895,  and  we  would  be 
confronted  with  the  anomaly  that  the  same 
mistake  or  inadvertence  has  occurred  repeat- 
edly in  our  legislation  for  more  than  40 
years.  To  adopt  the  construction  urged  by 
counsel  for  respondent  would  be  a  usurpation 
of  legislative  function,  which  this  court  can- 
not undertake. 
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[S]  If  there  are  Incongruities  in  the  law, 
tbe  Legislature  must  make  the  correction, 
and  It  is  no  argument  in  favor  of  the  con- 
struction urged  to  say  tl^lt  tbe  owners  of 
three-fourths  of  the  capital  stock  may  cir- 
cumvent the  law  by  the  familiar  practice  of 
"splitting"  stock. 

[4]  So  far  as  tbe  provisions  of  section  3887 
are  concerned,  they  are  plain  and  unambigu- 
ous, and  the  province  of  this  court  in  deter- 
mining the  meaning  of  tbe  statute  is  mani- 
fest The  rule  of  statutory  construction  un- 
der these  circumstances  was  announced  In 
Smith  y  Williams,  2  Mont  195,  as  follows: 
"Statutes  should  be  their  own  interpreter. 
Courts  must  look  at  the  language  used,  and 
the  whole  of  it,  and  derive  therefrom  the 
intention  of  the  Legislature.  Where  this  in- 
tention Is  obvious,  there  is  no  room  for  con- 
struction. When  the  language  Is  plain,  sim- 
ple, direct,  and  without  ambiguity,  the  act 
construes  itself,  and  courts  must  presume 
the  Legislature  Intended  what  it  plainly  says. 
It  is  only  in  the  case  of  ambiguous,  doubtful, 
and  uncertain  enactments  that  the  rules  and 
principles  of  interpretation  can  be  brought 
into  requisition.  It  is  not  allowable  to  in- 
terpret what  has  no  need  of  interpretation." 
That  rule  has  been  adhered  to  uniformly 
from  that  date  to  tbe  present  time.  See 
Osterholm  v.  Boston  ft  Mont,  etc.,  Co.,  40 
Mont  508,  107  Pac.  499. 

Since  In  the  present  Instance  the  change 
was  ordered  by  only  96  of  the  301  stock- 
holders, the  action  was  without  effect,  and 
the  assessment  levied  upon  appellant's  stock 
cannot  be  enforced.  The  judgment  Is  re- 
versed, and  tbe  canse  is  remanded,  with  di- 
rection that  a  decree  be  entered  conformably 
with  the  prayer  of  plaintiff's  complaint 

Reversed  and  remanded. 

BRAMTLX,  C.  3.,  and  SMITH,  J.,  concur. 


(41  TItali.  125) 

LELAND  V.  BOUKNB. 
(Supreme  Court  of  Utah.    June  3,  1912.) 

1.  BouNOABiES  ({  33*) — Evidence— Pbesumf- 
TiON— i''iELD  Notes  of  Second  Survey. 

The  presumption  that  corners  have  been 
establishea  at  the  places  indicated  by  tbe  field 
notes  relates  to  the  field  notes  of  the  con- 
trolling survey,  and  has  no  application  where 
the  question  is  what  was  tbe  corner  of  a  lot 
as  established  by_  an  original  survey,  and  tbe 
field  notes  in  evidence  are  those  of  a  second 
survey  by  another  surveyor;  but  the  only  pre- 
sumption as  to  such  field  notes  is  that  what  is 
recited  in  them  is  prima  facie  correct 

[EM.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  149-162;   Dec.  Dig.  S  83.*] 

2.  BouNDARiBa  (I  33*)-^EviDBNCB— Presump- 
tion—Field  Notes  of  Second  Survey. 

From  the  fact  that  the  field  notes  of  a  sec- 
ond survey  recite  that  certain  monuments  were 
found,  one  at  tbe  intersection  of  certain 
Streets,  and  another  at  a  certain  comer  of  a 
certain  lot,  a  statement  by  the  surveyor  mak- 
ing such  notes  that  the  monuments  are  the 
'originals,  or  that  they  were  placed  by  an   of- 


ficial surveyor,  or  that  they,  are  precisely  where 
they  were  placed  by  the  original  surveyor,  can- 
not  be  assumed. 

[Ed.  Note. — For  other  cases,  see  Boundaries^ 
Cent  Dig.  {{  146-152;    Dec  Dig.  |  33.*] 

3.  BouNDABiES  (i  33*)— Evidence— Pbesukp- 
TiON- Field  Notes  of  Second  Svbvet. 

Even  if  from  the  recital  of  the  field  notes 
of  a  second  survey  that  certain  monuments 
were  found,  one  at  the  intersection  of  certain 
streets,  and  one  at  a  certain  corner  of  a  cei^ 
tain  lot,  an  inference  may  be  deduced  that  the 
monuments  were  placed  there  by  some  one  in 
authority,  and  that  the  field  notes  of  tbe  orig- 
inal survey  if  found  would  show  that  the  monu- 
ments  were  where  they  were  placed,  the  infer- 
ence is  weaker  than  is  tbe. presumption  found- 
ed on  field  notes  of  tbe  origmal  survey,  and  so 
requires  less  to  overcome  it 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  Si  146-152;    Dec.  Dig.  f  33.*] 

4.  Appeal  and  Errob  (|  842*)  —  Review — 
Question  of  Fact  ob  Law. 

Where  findings  are  based  merely  on  a  pre- 
sumption of  fact,  and  tbe  presumption  is  en- 
tirely dissipated,  they  are  unsupported  by  evi- 
dence, and  the  question  becomes  one  of  iaw.t 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  iS  3316-3330;    Dec  Dig.  { 

5.  Boundaries  ({  33*)— Evidkncb— Presump- 
tion—Field  Notes  of  Second  Survey. 

Any  presumption  as  to  the  original  loca- 
tion of  a  boundary,  arising  from  the  recital  ot 
the  field  notes  of  a  second  survey  as  to  cer- 
tain monuments  being  found,  keld  entirely  dis- 
sipated by  the  other  ucts  and  circumstances  in 
evidence. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  S{  146-152;    Dec.  Dig.  |  33.*] 

6.  Appeai.  and   Ebbob  (1  1009*)— Review- 
Evidence— Equity  Cabe. 

A  suit  to  quiet  title  being  an  equity  case, 
the  judgment  of  the  Supreme  Court  on  the 
whole  evidence  may  be  invoked,  and  the  find- 
ings being,  in  its  judgment,  clearly  against  the 
weight  of  evidence,  it  will  vacate  them  and  sut>- 
stitute  others. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3970-3978;  Dec  Dig.  f 
1009.*] 

Appeal  from  District  Court,  Salt  Lake 
County;  C  W.  Morse,  Judge. 

Action  by  Davis  M.  Leland  against  Anna 
O.  Bourne.  Decree  for  piaintiflt.  Defend- 
ant appeals.  Reversed  and  remanded,  with 
directions. 

Evans  ft  Evans,  of  Salt  Lake  City,  for  Ap- 
pellant  C.  S.  Patterson,  of  Salt  Lake  City, 
for  respondent 

FRICK,  C.  J.  Respondent  brought  this 
action  to  quiet  the'  title  to  a  strip  of  ground 
about  4  feet  in  width  by  3  rods  in  length  ex- 
tending along  tbe  rear  end  of  his  lot  which  is 
4%  by  3  rods,  and  which  strip  he  alleges  la 
a  part  thereof.  Both  respondent  and  appel- 
lant purchased  from  a  common  source,  and 
owned  a  part  of  lot  2  in  block  79,  plat  D, 
Salt  Lake  City,  as  hereinafter  shown.  Lot  2 
is  a  piece  of  ground  10  by  10  rods,  consti- 
tuting the  southwest  quarter  of  block  79, 
plat  D,  Salt  I^ake  City,  and  was  originally 
owned  by  one  person.     In  November,   1890^ 
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tlw  original  ovraw  sold  3  by  10  rods  off  tbe 
east  aide,  and  in  April,  1901,  aold  4^  by  10 
rods  off  the  west  side  of  lot  2,  wbich  left  a 
2^  by  10  rod  strip  between  tbe  two  parcels 
sold  as  aforesaid.  Tbe  latter  strip  tbe  own- 
er sold  and  conveyed  to  appellant  in  De- 
cember, 1901.  Afterwards,  in  1906,  the  re- 
spondent became  the  owner  of  tbe  west  4% 
by  10  rodS,  but  he  apparently  disposed  of 
all  of  it  except  the  4^  by  3  rods  in  the 
northwest  corner  of  said  lot  2,  and  it  is  a 
strip  about  4  feet  by  3  rods  on  the  rear  of 
said  4^  by  8  rods  that  is  in  dispute. 

The  following  plat  will  help  to  explain  the 
evidence  hereinafter  referred  to: 


Lo7 


Z,  Blocj^  7/.  Pu^tJD,  Sj\i.tLa^ke.  GitT 


FlfTH     AVEWU 


The  strip  marked  "X,  X,"  is  the  strip  in 
controversy.  "M"  represents  the  monument 
In  the  intersection  of  H  street  and  Fifth  ave- 
nue, and  is  the  initial  point  from  which  all 
the  surveys  of  lot  2  herein  referred  to  were 
nutde.  /'L,  L,"  represents  the  west  line  as 
the  same  is  claimed  to  be  by  appellant,  while 
"C"  Indicates  the  southwest  comer  of  lot 
2,  and  the  broken  or  dotted  line  running  par- 
allel with  "L,  L,"  Indicates  tbe  west  lot 
line  of  said  lot  as  is  claimed  by  respondent. 
The  dots  on  tbe  line  marked  "P,  P,"  in- 
dicate tbe  stumps  of  old  fence  posts  which 
mark  the  line  of  an  old  fence  erected  many 
years  ago,  and  which  were  supposed  to  be 
on  the  west  boundary  line  of  lot  2.  "S, 
S,"  represents  a  permanent  cement  or  con- 
crete walk  laid  by  the  city  within  the  last 
few  years,  and  the  shaded  portion  running 
north  and  south  along  the  west  margin  of 
respondent's  property  and  marked  "W"  in- 
dicates a  permanent  concrete  retaining  wall 
that  respondent  erected  within  tbe  last  three 
or  four  years,  and  is  about  four  feet  west  of 
the  lot  line  as  claimed  by  him.  The  fence 
or  the  posts  that  remain  in  the  ground, 
marked  "P,  P,"  are  about  four  feet  west 
of  the  lot  line  as  claimed  by  respondent. 

At  the  trial  respondent  Introduced  in  evi- 
dence the  field  notes  of  a  survey  of  lot  4  in 
blodt  79i  or  the  northeast  corner  of  said 


block,  which  was  made  In  September,  1800, 
at  the  reque^  of  one  Thomas  Marioneaux. 
Said  field  notes  were  Introduced  in  evidence 
as  a  part  of  the  records  of  the  city  engineer's 
office  of  Salt  Lake  City.  Who  made  the 
survey  or  the  field  notes  is  not  disclosed,  but 
it  is  shown  that  they  were  made  by  a  per- 
son connected  with  the  city  engineer's  office. 
In  making  the  survey  aforesaid  the  monu- 
ment marked  "M"  was  found  at  the  inter- 
section of  H  street  and  Fifth  avenue.  There 
was  also  found  a  monument  on  the  southwest 
corner  of  lot  2  at  the  point  marked  "C"  on 
the  plat  which  was  39.37  feet  north  and 
43.46  feet  east  from  the  monument  "M." 
Similar  monuments  to  that  found  on  the 
southwest  comer  were  also  found  on  the 
other  three  corners  of  block  79.  There  were 
also  two  other  surveys  made  In  said  block 
at  the  request  of  private  parties,  one  of 
which  was  made  in  lot  3.  Tbe  field  notes  of 
both  of  those  surveys  were  also  Introduced 
in  evidence,  and  in  making  the  said  surveys 
the  monument  "M"  and  the  comer  monu- 
ment marked  "C"  were  used  as  initial  points. 
It  is  not  disclosed  by  tbe.  evidence  who  made 
the  latter  surveys  or  field  notes,  and  they 
were  received  in  evidence  as  the  preceding 
ones  as  a  part  of  the  records  of  the  city 
engineer's  office.  Respondent  also  proved 
that  there  was  a  resurvey  of  some  city 
blocks  adjoining  block  79,  and  that  block  62, 
immediately  south  of  block  79,  was  shifted 
three  feet  west,  but  in  making  said  shift 
the  monuments  found  as  aforesaid  were  not 
changed  in  any  way.  It  was  also  made  to 
appear,  and  the  fact  Is  admitted  In  the  plead- 
ings, that  there  was  an  original  survey  and 
plat  made  of  that  portion  of  Salt  Lake  City 
In  which  block  79  and  the  surrounding  blocks 
are  located,  and  that  no  field  notes  of  such 
a  survey  or  any  record  thereof  is  in  exist- 
ence so  far  as  any  one  knows. 

Appellant,  as  a  part  of  his  case,  produced 
evidence  showing  that  about  35  years  prior 
to  the  trial  a  post  fence  had  been  erected 
along  the  west  boundary  of  lot  2  aforesaid, 
which  fence  stood  on  the  line  marked  "L,  L"  ; 
that  portions  of  the  fence  posts  still  re- 
main in  the  ground  indicating  where  the 
fence  was  located ;  that  a  permanent  cement 
or  concrete  sidewalk  has  been  laid  by  the 
city  west  of  tbe  line  marked  "L,  L,"  which 
sidewalk  is  indicated  by  the  letters  "S,  S," 
on  the  plat;  that  respondent  hfts  erected  a 
permanent  cement  or  concrete  retaining  wall 
marked  "W"  on  tbe  plat  which  is  on  the  line 
marked  "L,  L";  that  more  than  25  years 
preceding  the  trial  a  fence  had  also  been 
erected  on  the  east  line  of  lot  2  a  part  of 
which  still  exists,  and  which  is  precisely  in 
the  center  of  block  79  in  case  the  west 
boundary  line  is  established  oh  the  line  "L, 
L,"  and  that  said  fence  is  directly  in  line 
with  the  center  of  the  blocks  lying  to  the 
north  and  south  of  block  79,  and  that,  if  tbe 
line   clamied    by   respondent   prevails,    this 


Digitized  by 


Google 


654 


125  PACIFIC  REPOBTEB 


(Otab 


fence  Is  about  four  feet  west  of  the  center 
of  the  block ;  that  the  west  llhe  of  lot  2,  as 
Indicated  by  the  line  "L,  L,"  corresponds 
with  the  west  line  of  the  blocks  north  and 
sonth  thereof,  while.  If  the  line  claimed  by 
appellant  Is  taken  as  the  true  boundary  line, 
the  west  margin  of  block  79  will  be  about 
four  feet  east  of  the  west  line  of  the  other 
blocks  north  and  south.  It  is  also  made  to 
appear  that,  if  the  line  contended  for  by 
respondent  Is  to  govern,  then  there  is  a  strip 
of  ground  nearly  six  feet  in  width  between 
the  east  margin  of  the  permanent  sidewalk 
as  laid  by  the  city  and  the  west  margin  of 
lot  2,  and  that  respondent  has  encroached  on 
the  street  with  his  retaining  wall  about  four 
feet  It  is  also  shown  that  the  distance  be- 
tween the  line  marked  "L,  L,"  and  the  east 
line  of  lot  2  as  marked  on  the  plat  is  Just 
10  rods,  or  165  feet,  and  that,  If  the  block 
is  considered  as  a  whole,  the  distance  be- 
tween the  line  as  claimed  by  respondent 
and  the  east  boundary  line  of  the  block  is 
330  feet  or  20  rods ;  that  there  Is  a  surplus 
of  4  feet  somewhere,  either  In  the  block  or 
in  the  street  or  in.  both.  It  would  appear 
that,  if  the  boundary  line  contended  for  by 
respondent  is  taken,  the  surplus  is  in  H 
street,  and,  if  the  line  marked  "L,  L,"  con- 
trols, then  the  surplus  must  be  in  the  east 
half  of  the  block. 

The  county  surveyor  also  made  a  survey 
of  lot  2,  and  be  found  the  monument  "M" 
as  indicated  in  the  field  notes  vlntroduced 
in  evidence,  and  also  found  the  monument 
"C"  at  the  southwest  comer  of  lot  2.  There 
were  thus  four  surveys  made  which  with 
slight  differences,  agree  with  respect  to  the 
distance  that  the  southwest  corner  of  lot  2 
Is  located  from  the  monument  "M"  found  in 
the  Intersection  of  the  streets  aforesaid.  The 
county  surveyor  insists  that  the  lines  fixed 
by  the  original  survey  must  have  been  lo- 
cated about  four  feet  west  of  where  the 
same  are  located  by  the  three  other  surveys 
to  which  we  have  referred,  and  the  field 
notes  of  which  were  given  in  evidence  as 
heretofore  stated.  He,  however,  has  no  evi- 
dence to  support  his  theory,  except  the  fact 
that  the  resurvey  ordered  by  the  authorities 
of  Salt  Lake  City  almost  universally  differs 
from  the  original  survey.  In  this  case  coun- 
sel for  respondent,  however,  insist  that  the 
two  surveys  coincide.  There  is  no  proof  of 
this  latter  claim  either  except  as  indicated 
by  what  is  said  herein.  The  county  surveyor 
also  testified  that,  if  the  line  contended  for 
by  respondent  prevails,  then  all  thejines  run- 
ning north  and  south  through  lot  2  must  be 
shifted  about  four  feet  to  the  east  in  order 
to  give  each  claimant  his  proportionate  share 
of  lot  2  as  purchased,  while,  if  the  line 
"L,  L,"  prevails,  then  all  the  lines  in  said 
lot  2  are  correctly  indicated  on  the  ground 
by  fences  or  otherwise,  and  each  claimant, 
including  the  respondent,  will  obtain  his  cor- 
rect proportion  without  changing  anything. 


Upon  substantially  the  foregoing  evidence, 
the  court  made  findings  of  fact  In  which  he 
found  the  true  west  boundary  line  of  lot  2 
to  be  on  the  dotted  or  broken  line  and  in 
conformity  therewith  found  as  a  conclusion 
of  law  that  respondent  was  the  owner  of 
the  strip  of  ground  In  controversy  marked 
"X,  X,"  and  entered  a  decree  quieting  the 
title  thereto  in  him.  Appellant'  prosecutes 
this  appeal  to  reverse  said  decree. 

[1]  We  remark  that  there  is  no  question 
In  this  case  of  an  agreed  boundary  line,  and 
that  the  evidence  Is  entirely  without  con- 
flict except  where  conflicting  Inferences  may 
be  deduced  from  the  conceded  or  imdisput- 
ed  facts.  The  appellant  asserts  that  the 
flndlags  are  not  supported  by  the  evidence. 
Is  the  court's  finding  that  the  true  west 
boundary  line  of  lot  2  is  as  indicated  by  the 
broken  or  dotted  line  on  the  plat  commenc- 
ing at  the  point  "C"  sustained  by  any  sub- 
stantial evidence?  There  certainly  Is  no  di- 
rect evidence  from  any  source  that  the  line 
as  found  by  the  court  Is  the  original  bound- 
ary line  marked  by  the  original  survey  of 
block  79.  Neither  are  there  any  field  notes 
from  which  such  a  result  may  directly  be  de- 
duced or  found.  Counsel  for  respondent  re- 
lies entirely  upon  a  presumption  which  in  tlie 
case  of  Greer  v.  Squire,  9  Wash.  359,  37  Pac. 
545,  in  the  headnote  to  that  case  is  stated 
thus:  "The  presumption  is  that  comers  have 
been  established  at  the  places  indicated  by 
the  field  notes,  and  the  burden  of  proving 
otherwise  is  on  him  who  disputes  their  cor- 
rectness." See,  also,  Cadeau  v.  Elliott,  7 
Wash.  205,  34  Pac.  916.  The  foregoing  state- 
ment is  sound  in  law  as  It  is  sound  In  com- 
mon sense.  All  the  authorities  are  to  the 
same  effect,  and  it  is  not  necessary  to  re- 
fer to  them  here.  It  seems  the  district  court 
also  based  Its  finding  on  the  foregoing  pre- 
sumption. The  important  question  "  in  the 
case,  therefore,  is  whether  the  foregoing  pre- 
sumption is  applicable,  and  hence  controls 
this  case. 

As  we  have  seen,  in  this  case  the  monu- 
ments relied  on  were  not  placed  as  "Indi- 
cated by  the  field  notes"  introduced  In  evi- 
dence, but  the  field  notes  produced  In  evi- 
dence were  made  many  years  after  the  orig- 
inal survey  was  made,  and  after,  the  monu- 
ments found  had  been  placed  by  some  one 
whose  field  notes  indicating  where  they  were 
placed  were  lost  or  destroyed.  The  fleld 
notes  introduced  In  evidence  therefore  do 
not  represent  the  character  of  field  notes  that 
are  spoken  of  in  the  cases  where  the  pre- 
sumption relied  on  by  respondent's  counsel 
is  given  as  the  law.  The  field  notes  there 
spoken  of  constituted,  so  to  speak,  the  orig- 
inal entries  of  the  surveyor  made  by  him  or 
under  his  direction  at  the  time  of  the  sur- 
vey, and  as  evidence  indicating  where  the 
monuments  placed  by  him  may  be  found  and 
for  the  purposes  of  identification  the  fleld 
notes  gave  the  descriptions  of  the  monu- 


Digitized  by 


Google 


Dtab) 


LELAND  y,  BOURNE 


655 


ments.  Sucli  field  notes,  therefore,  are  the 
direct  erldence  of  wbat  the  officers  who  made 
them  did,  and  how  and  where  the  monu- 
ments placed  by  him  may  be  found.  The 
field  notes  Introduced  In  evidence  In  this 
case  were  not  made  by  the  surveyor  who 
made  the  original  surrey,  which  is  th6  sur- 
vey that  must  control  in  this  case,  or  by  any 
officer  having  knowledge  of  the  facts,  but 
they  merely  show  what  was  found  by  the 
surveyor  making  a  subsequent  or  secondary 
survey.  The  latter  field  notes  are,  therefore, 
not  original  notes,  nor  are  they  even  a  copy 
or  duplicate  of  the  original  notes.  What 
is  meant  by  original  notes  here  is  the  notes 
of  the  original  or  'first  snrvey.  The  only 
presumption  In  favor  of  the  field  notes  intro- 
duced in  evidence  therefore  Is  that  what  is 
recited  in  them  is  prima  facie  correct,  and 
the  burden  to  show  the  contrary  is  on  him 
who  disputes  their  correctness. 

[2]  Nor  can  it  be  assumed  that  in  the  lat- 
ter field  notes  the  surveyor  who  made  them 
assumed  to  state  that  the  monuments  found 
by  him  are  the  originals,  or  that  they  are 
precisely  where  they  were  placed  by  the 
original  surveyor  who  placed  them.  Indeed, 
the  surveyor  making  the  latter  field  notes 
does  not  even  certify,  nor  can  he,  that  the 
monuments  found  by  him  were  placed  by 
an  official  surveyor,  unless  there  Is  some 
evidence  connected  with  the  monuments 
showing  that  fact.  The  most  that  can  be 
claimed  is  a  presumption  or  inference  that 
they  were  placed  in  making  an  official  sur- 
vey which  may  have  been  the  original  sur- 
vey. If  the  presumption  contended  for  by 
counsel  and  relied  on  by  the  court  Is  to  pre- 
vail, then  it  must  not  only  be  presumed  that 
what  the  last  surveyor  recites  in  his  field 
notes  is  correct,  but  one  must  go  a  step 
back,  and  also  presume  that  what  the  last 
surveyor  found  is  precisely  as  it  was  placed 
by  the  original  surveyor,  and  that  the  per- 
son placing  the  same  was  a  person  in  au- 
thority. This,  in  one  sense  at  least,  Is  heap- 
ing one  presumption  upon  another,  and  this 
falls  far  short  of  constituting  the  presump- 
tion spoken  of  by  the  authorities  referred 
to.  That  such  is  the  fact  is,  we  think,  easily 
demonstrated.  As  we  have  pointed  out,  re- 
spondent introduced  In  evidence  the  field 
notes  of  three  separate  and  distinct  surveys 
In  which  the  monuments  marked  "C"  and 
">r'  were  found,  and  in  which  their  relative 
positions  and  distance  from  each  other  w^re 
found  to  be  nearly  the  same.  That  Is,  there 
is  found  to  be  a  slight  difference  in  the  dis- 
tance that  "C"  is  from  "M"  in  the  field  notes 
of  the  different  surveys.  While  this  differ- 
ence is  small,  yet  it  illustrates  the  very  point 
we  desire  to  make.  The  presumption  re- 
ferred to  In  the  books  Is  based  upon  the 
fact  that  officers  usually  perform  their  duty, 
and  in  doing  so,  If  they  are  required  to 
make  a  record  of  their  acts,  that  such  record 
speaks  the  truth,  and  can  be  relied  on  until 


Its  correctness  is  overturned.  But  this  is 
all.  If,  therefore,  there  are  two  or  more  re- 
surveys  or  secondary  surveys  so  called  of 
the  same  parcel  or  piece  of  ground  In  which 
the  same  initial  starting  point  Is  used  and 
such  surveys  differ  In  any  essential,  which 
one  will  be  presumed  to  correctly  indicate 
the  original  survey?  In  such  event  the  pre- 
sumption that  each  surveyor  speaks  the  truth 
In  bis  field  notes  and  that  they  are  to  be 
relied  on  still  prevails,  but  there  is  no  pre- 
sumption that  either  one  or  the  other  cor- 
rectly locates  the  original  monuments  ex- 
cept as  such  may  be  inferred  from  other 
facts  and  circumstances.  When  there  is  a 
difference,  therefore,  in  giving  either  course 
or  distance  In  two  or  more  surveys,  there 
certainly  can  be  no  presumption  that  both 
are  correct,  nor  that  one  is  correct  and  the 
other  ia  wrong.  Th6  presumption  relied  on 
by  counsel,  therefore,  cannot  apply  with  its 
full  force  in  case  of  resurveys  or  secondary 
surveys. 

[3]  But  let  us  assume  that,  in  view  that 
it  is  recited  In  the  field  notes  introduced  in 
evidence  certain  monuments  were  found  both 
at  the  Intersection  of  the  streets  and  at  the 
southwest  comer  of  lot  2  from  that  fact  an 
inference  may  be  deduced  that  the  monu- 
ments were  placed  there  by  some  one  in 
authority,  and  that  the  original  field  notes. 
If  found,  would  show  that  the  monuments 
were  where  they  were  placed.  Surely  such 
an  Inference,  or,  call  it  a  presumption  if 
you  will,  is  one  which  may  be  disputed; 
that  is,  disproved.  Even  the  original  field 
notes  can  be  shown  to  be  incorrect  and  the 
presumption  of  their  correctness  overcome. 
The  question,  therefore,  is.  Does  it  require 
the  same  quantum  and  character  of  evidence 
to  overthrow  the  inference  or  presumption 
if  it  be  so  called  arising  from  the  produc- 
tion of  the  field  notes  of  a  secondary  or  re- 
survey  as  It  would  to  overthrow  the  pre- 
sumption respecting  the  correctness  of  the 
original  field  notes?  It  would  seem  that  but 
one  answer  is  possible,  and  that  is  that  the 
inference  or  presumption  that  the  monu- 
ments were  originally  placed  where  they 
were  found  in  making  a  secondary  survey, 
and  that  some  one  In  authority  placed  them 
where  found  must  be  much  weaker  when 
such  inference  Is  deduced  ifrom  the  field 
notes  of  a  secondary  survey  than  If  the  pre- 
sumption were  based  upon  field  notes  of  the 
original  survey.  If  the  secondary  field  notes 
be  considered  as  evidence,  their  probative 
force  must  necessarily  be  much  weaker  than 
would  be  that  of  the  original  field  notes, 
and,  as  we  think,  nothing  can  be  deduced 
from  the  fornrer  except  the  mere  inference 
more  or  less  strong  but  not  rising  to  a  pre- 
sumption of  fact.  No  other  conclusion  is 
logical  or  permissible. 

[4,51  The  real  question  to  be  decided, 
therefore.  Is.  Were  the  inferences  arising 
from  the  secondary  field  notes  introduced 
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In  evidence  entirely  dissipated  or  disproved 
by  the  other  facts  and  circumstances  in  the 
case?    Further,  Is  it  made  to  appear  from 
such    facts    and    circumstances    tbat    tbe 
boundary  line  as  claimed  by  respondent  is 
not  as  located  by  the  original  survey?    What 
are  those  facts  and  circumstances?    (1)  Tliat 
the  respondent  Improved  his  own  property 
long  after  all  of  the  secondary  surveys  were 
made  in  conformity  to  the  lot  line  as  claim- 
ed by  appellant  by  extending  a  permanent 
concrete  or  cement  retaining  wall  along  the 
entire  width  of  his  property.    If  the  lot  line 
is  where  he  now  says  it  is,  this  wall  is  four 
feet  in  the  street.     He  thus  recognized  the 
boundary  line  as  claimed  by  appellant  when 
be  made  the  permanent  improvement  afore- 
said.    (2)  The  city  laid  a  permanent  con- 
crete sidewalk  along  the  entire  west  side  of 
lot  2  and  of  block  79.    If  the  boundary  line 
is  where  respondent  says  it  is,  the  sidewalk 
is  nearly  six  feet  distant  from  the  west  mar- 
gin of  respondent's  property,  and  is  at  least 
four   feet  farther  west  than   naturally   it 
should  be.    The  city  officials,  then,  also  rec- 
ognized the  line  "L,  L"  as  being  tbe  west 
boundary  line  of  lot  2.    (3)  If  respondent's 
boundary  line  prevails,  then  the  west  line 
of  lot  2  is  about  four  feet  east  of  the  west 
boundary  lines  of  tbe  blocks  to  the  north 
and  to  the  south  of  it,  and,  in  case  the  north 
half  of  block  79  should  remain  as  it  Is,  there 
would  be  a  jog  of  about  four  feet  in  the  west 
boundary  line  of  said  block  79.     (4)  If  the 
boundary  line  prevails  as  contended  for  by 
appellant,  all  of  the  owners  of  property  in 
lot  2  would  have  precisely  what  they  bought 
and  paid  for  and  all  the  improvements  will 
be  as  tbey  were  intended  by  tbe  owners,  but, 
if  respondent  prevails,  he  will  either  have 
four  feet  in  excess  of  what  he  bought  or 
the  four  feet  will  be  in  the  street  which 
would  make  the  street  four  feet  wider  along 
block  79,  or  lot  2,  as  the  case  may  be,  than 
it  1b  anywhere  else.     (5)  If  the  broken  or 
dotted  line  is  taken  as  the  true  .boundary 
line,  then  for  more  than  35  years  all  of  those 
who  either  owned  or  Improved  property  in 
lot  2  by  building  fences  or   making   other 
improvements  were  mistaken  in  locatiug  the 
boundary    line,    notwithstanding    that    the 
lines  located  by  them  correspond  with  simi- 
lar lines  in  the  blocks  both  north  and  south 
of  block  79.    (6)  If  the  line  contended  for  by 
appellant  prevails,  then  there  can  be  no  oth- 
er or  further  litigation  with  regard  to  lot 
or  division  lines  because,  so  far  as  appears 
from  all  of  the  evidence,  all  the  parties  with 
their  fences  and  improvements  agree  with 
the  boundary  lines  aforesaid,  but,  if  respond- 
ent's line  is  adopted,  then  all  lines,  except 
where    the   statute   of   limitations    can    be 
made  to  apply,  must  be  shifted,  and  thus  dis- 
arrange to  some  extent  buildings  and  im- 
provements. 

The  probative  force  to  be  given  to  fences 
and  other  improvements  placed  on  boundary 
lines  many  years  prior  to  a  resurvey  or 


secondary  anrvey  la  well  stated  by  Judge 
Cooley  in  tbe  case  of  Dlebl  v.  Zanger,  39 
Mich.  601,  and  also  by  the  Supreme  COurt  of 
Wisconsin  in  City  of  Racbie  v.  Emerson,  85 
Wis.  80,  55  N.  W.  177,  3d  Am.  St  Rep.  819. 
The  same  doctrine  is  approved  by  this  court 
in  Moyer  v.  Langton,  37  Utah,  9,  106  Pac. 
508.  It  may  be  contended,  however,  that  in 
the  foregoing  cases  the  original  monuments 
Iiad  disappeared,  while  in  the  case  at  bar 
such  is  not  true.  But  this  Is  precisely  what 
is  assumed  by  both  court  and  counsel.  It  is 
contended  that  because  in  a  secondary  sur- 
vey monuments  are  found  that  no  one  knows 
when  or  by  whom  placed  such  monuments 
must  be  assumed  to  b^  tbe  original  ones, 
and  that  they  were  originally  placed  where 
found,  although  they  are  found  to  be  con- 
trary to  all  the  other  visible  landmarks  and 
old  improvements  found  on  the  surface  of 
the  ground.  If  there  were  no  other  land- 
marks which  are  contrary  to  such  monu- 
ments, or -any  such  other  marks  were  made 
by  those  who  had  no  interest  in  the  soil  on 
which  they  are  found,  or  if  it  were  made  to 
appear  that  when  made  they  were  not  intend- 
ed to  mark  a  boundary  line,  the  case  would  be 
difTereut.  Here,  however,  the  monuments 
found, and  relied  on  are  all  in  direct  con- 
Qlct  with  the  established  tmprovementa  In- 
dicating the  boundaries  and  which  latter  are 
in  harmony  with  all  other  landmarks  found 
upon  independent  ground  such  as  are  found 
on  tbe  blocks  north  and  south  of  tbe  block 
in  question.  It  is  but  reasonable,  therefore^ 
that  the  latter  should  control  the  former. 

Counsel  for  respondent  has  to  some  extoit 
endeavored  to  meet  tbe  claim  that  litigation 
will  result  by  insisting  that  nothing  is  in  is- 
sue now  except  the  small  strip  marked  "X, 
X."  In  this  counsel  is  clearly  mistaken. 
The  real  question  is,  Where  is  tbe  west 
boundary  line  of  lot  2  located?  When  that 
is  found,  what  follows  is  merely  incidental. 
If  this  boundary  line  as  located  by  the  dis- 
trict court  prevails  as  between  appellant 
and  respondent,  it  can  and  probably  will  also 
be  claimed  to  be  as  fixed  by  said  court  by 
other  property  owners  in  said  block  79. as 
well  as  by  the  owners  of  property  in  lot  2, 
and  hence  considerable  needless  litigation 
may  ensue.  Of  course,  it  goes  without  say- 
ing that  the  mere  fact  that  litigation  may 
ensue  is  no  reason  why  a  person  should  be 
deprived  of  any  of  his  property  or  that 
boundary  lines  should  not  be  declared  to 
be  as  established,  yet  it  may  be  urged  as  a 
good  reason  why  courts  should  consider 
carefully  whether  there  is  any  evidence  au- 
thorizing a  change  in  tbe  existing  condition 
of  things  by  declaring  that  the  boundary 
lines  are  not  where  they  for  a  generation 
or  'more  have  appeared  to  be,  but  that  they 
were  established  at  some  other  point.  When 
findings  of  tbe  trial  court  are  based  merely 
upon  a  presumption  of  fact,  as  in  this  case, 
and  the  presumption  is  entirely  dissipated, 
then  there  Is  no  evidence  in  support  of  the 
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flsdlogs,  and  hence,  as  held  In  State  t.  Brown, 
36  Utah,  46,  102  Pac.  641,  24  L.  B.  A.  (N. 
S.)  545,  the  question  Is  merely  one  of  law. 

We  are  of  the  opinion  that  In  this  case  the 
presumption  arising  from  the  secondary  field 
notes  that  the  west  boundary  line  of  lot  2 
was  originally  located  along  the  dotted  or 
broken  line  is  entirely  dissipated  by  the 
other  facts  and  circumstances  In  the  case, 
and  hence  the  findings  are  entirely  unsup- 
ported by  the  evidence.  This  being  so,  the 
conclusions  of  law  and  decree  are  erroneous, 
and  cannot  be  sustained. 

[t]  Assuming,  however,  that  we  are  in 
error  tn  assuming  that  respondent's  whole 
case  rests  upon  a  presumption  and  that  such 
presumfitlon  has  been  entirely  dissipated, 
yet  he  cannot  prevail.  This  is  an  equity 
case  to  quiet  the  title  to  real  property.  In 
such  a  case  both  i)artles  have  a  right  to 
Invoke  our  judgment  upon  the  whole  evi- 
dence. If  in  such  a  case  in  our  judgment 
the  findings  are  clearly  against  the  weight 
of  the  evidence,  it  is  our  duty  to  vacate 
them  and  substitute  others.  In  this  case  in 
our  judgment  the  findings  are  manifestly 
against  the  great  weight  of  the  evidence, 
and  for  that  reason  cannot  be  permitted  to 
stand.  In  cases  of  this  kind,  no  hard  and 
fast  rule  can  be  laid  down  with  respect  to 
whether  the  boundaries  as  indicated  by  the 
old  f^ces  and  landmarks  or  those  as  claim- 
ed by  a  secondary  survey  shall  prevalL 
Each  case  must  be  determined  upon  Its  own 
facts  and  circumstances,  and  the  trier  of 
fact  from  a  consideration  of  all  of  them  must 
determine  the  weight  to  be  given  to  the 
evidence.  We  think  in  this  case  the  court 
erred  in  assuming  that  the  same  presump- 
tions must  be  Indulged  In  favor  of  a  sec- 
ondary survey  and  the  field  notes  thereof  as 
the  law  requires  to  be  given  to  the  original 
when  In  fact  a  mere  inference  more  or  less 
strong  exists  In  favor  of  the  field  notes  of 
a  secondary  survey  as  has  been  explained. 

In  conclusion,  we  remark  that  the  strip 
claimed  by  respondent  Is  a  few  Inches  in 
excess  of  fonr  feet;  but,  while  this  is  true,  the 
evidence  is  not  conclusive  that  the  differ- 
ence between  the  boundary  Ibie  as  claimed 
by  the  parties  is  not  also  a  few  Inches  In 
excess  of  four  feet.  It  seems  reasonably 
clear  that,  if  the  west  boundary  line  of  lot 
2  is  located  as  contended  for  by  appellant, 
respondent  has  all  the  ground  called  for  in 
his  deed,  and  hence  has  no  claim  upon  any 
ground  east  Of  appellant's  west  boundary 
line,  and  that  appellant  obtains  no  more  than 
the  precise  amount  called  for  by  her  deed. 
AH  tliat  it  Is  necessary  to  do,  therefore,  is 
to  remand  the  case,  with  directions.  The 
findings  of  fact,  conclusions  of  law,  and  de- 
cree are  therefore  vacated,  set  aside,  and 
reversed.  The  case  is  remanded  to  the  dis- 
trict court,  with  directions  to  enter  findings 
of  fact  and  make  conclusions  of  law  in  ac- 
cordance with  the  views  herein  expressed. 


and  enter  a  decree  establishing  the  west 
boundary  line  of  lot  2  on  the  line  marked 
"li,  li,"  and  also  establishing  the  east  bound- 
ary line  of  respondent's  4i^  by  3  rods  coter- 
minous with  the  west  line  of  appellant's 
2^  by  10  rods,  4%  rods  east  of  the  line 
marked  "L,  L,"  and  as  the  same  is  Indicated 
on  the  ground  by  the  existing  fence,  and  to 
enter  a  decree  quieting  tUe  title  to  the  strip 
"X,  X"  in  appellant  as  prayed  for  in  her 
answer,  and  make  such  disposition  of  the 
costs  as  to  the  court  may  seem  just  and 
equitable.  Appellant  to  recover  costs  on 
appeal. 

McCARTT,  J..\  concurs. 

STRATJP,  J.  (concurring).  Let  me  add  to 
this  that  the  respondent  and  his  predecessors 
in  interest  treated  and  acquiesced  in  the  old 
fence  line  "L,  L"  as  the  wfest  line  of  the 
block  and  the  west  line  of  respondent's  par- 
cel of  land.  That  among  other  things  is  evi- 
dent by  his  construction  of  the  permanent 
concrete  retaining  waU  on  a  line  with  the 
old  fence  line  "L,  L."  He  ought  not  now 
to  be  permitted  to  assert  that  the  west  lot 
line  and  the  west  line  of  bis  land  is  four 
feet  to  the  east  of  his  wall,  and  that  the 
east  line  of  his  land  Is  correspondingly  four 
feet  to  the  east,  and  thereby  disturb  the 
boundary  lines  and  permanent  Improvements 
of  about  every  occupant  of  the  block. 


(40  Vtah.  448) 
SALT  LAKE  CITY  v.  ROBINSON. 
(Supreme  Court  of  Utah.     March  18,   1912.) 

1.  Intoxicating    Liquobs    (f    224*)  —  Sale 
Without  License— Burdbn  of  Proof. 

The  burden  is  on  one  charged  with  selling 
intoxicants  without  a  license  to  show  that  he 
had  a  license  to  sell.* 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,   Cent.   Dig.   §S  275-281;  Dec.   Dig.   5 

2.  Cbihinal  Law  (|  37*)— Illegal  Sai.eb  Of 
LiQuoB— Estoppel  to  Convict. 

Two  police  officers  went  into  accused's 
drug  store  and  one  of  them  asked  for  lemonade 
with  a  "stick"  in  it  and  received  lemonade  with 
whisky  in  it,  and  also  purchased  three  bottles 
of  beer,  paying  with  money  procured  from  the 
police  funds  of  the  city,  after  which  they  ar- 
rested accused  for  selling  intoxicants  without  a 
license.  Held,  that  the  city  was  not  estopped 
by  public  policy  or  otherwise  from  prosecutini: 
accused  for  selling  intoxicants  without  a  li- 
cense on  the  ground  that  the  ofiBcers  induced 
the  commission  of  the  offense. 

[Ed.    Note. — For   other   cases,    see    Criminal 
Law,  Cent.  Dig.  |  42;    Dec.  Dig.  {  37.*] 

3.  Criminal  Law  (i  655*)— Evidence— Suf- 
ficiency. 

A  conviction  is  not  necessarily  illegal 
merely  because  some  of  the  witnesses  for  the 
prosecution  were  paid  for  gathering  evidence 
against  accused;    the  court  having  some  discre- 


•StBte  V.  Wells.  U  Utah.  400.  lOO  Pac.  88t  131 
Am.  St.  Rep.  1068.  19  Ann.  Cas.  631  :  Wilkinson  t. 
O.  S.  U  R.  Co.,  3S  ITtab.  110.  99  Pac.  4«6. 


•ror  other  cams  fee  lam*  topio  and  McUon  NUMBBR  in  Dms.  Dis.  A  Am.  Dig.  Key  No,  SeriM  A  Rep'r  IndezM 
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tion  in  determining  whether  a  conviction  based 
on  such  evidence  should  stand. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  1252;    Dec.  Dig.  i  555.»] 

4.  Criminai,  Law  {§  785*)  — Instbuctions  — 
Chabacteb  of  Evidence. 

In  a  prosecution  for  selling  intoxicants 
without  a  license  in  which  police  officers  tes- 
tified without  contradiction  that  they  purchas- 
ed intoxicants  from  accused,  there  was  no  abuse 
of  discretion  in  refusing  a  requested  charge 
that  the  testimony  of  witnesses  who  were  in- 
terested in  or  employed  to  find  evidence  against 
accused  should  be  received  with  the  greatest 
caution  and  distrust. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  U74;   Dec.  Dig.  §  785.*] 

5.  Cbiuinal  Law   (|  1173*)— Habmless  Eb- 

BOB. 

Any  error  in  a  prosecution  for  selling  in- 
toxicants without  a  license,  in  which  police  of- 
ficers testified  without  contradiction  that  they 
purchased  intoxicants  from  accused,  in  refus- 
ing a  requested  charge  that  the  testimony  of 
witnesses  employed  to  find  evidence  against  ac- 
cused should  be  received  with  the  greatest  cau- 
tion and  distrust,  was  not  prejudicial  where  the 
jury  could  not  legally  have  acquitted  accused 
under  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  IS  3164-3168;  Dec.  Dig.  i 
1173.*] 

6.  Cbiminai,  Law  (S  789*)— Instbuctions— 
rxasonablx  doubt. 

The  court  instructed  that  if,  after  due  con- 
sideration of  the  whole  case  and  discussion 
thereof  with  other  jurors,  any  juror  entertains 
a  reasonable  doubt  of  guilt  it  is  the  duty  of 
such  juror  not  to  vote  for  a  verdict  of  guilty 
nor  to  be  influenced  in  so  voting  for  the  sole 
reason  that  other  jurors  would  be  in  favor  of  a 
verdict  of  guilty.  Held,  that  the  instruction 
was  not  erroneous  as  permitting  a  juror  who 
entertained  a  reasonable  doubt  to  still  vote 
guilty  because  other  jurors  do  so  provided  he 
find  some  additional  reason  for  so  voting,  such 
as  that  he  may  believe  accused  "may"  be 
guilty,  so  that  it  was  not  error  to  refuse  a  re- 
quested charge  that  if  any  one  of  the  jurors  en- 
tertained a  reasonable  doubt  of  guilt  they  could 
not   convict 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1846-1849,  1851,  1880, 
1004-1922,  1960,  1967;  Dec  Dig.  |  789.*] 

Straup,  3.,  dissenting. 

Appeal  from  District  Court,  Salt  Lake 
Coun^;  T.  D.  Lewis,  Judge. 

L;  P.  Robinson  was  convicted  of  selling 
intoxicants  without  a  license,  and  be  ap- 
peals.   Affirmed. 

S.  P.  Armstrong,  for  appellant  H.  3.  Di- 
nlnny  and  P.  J.  Daly,  for  respondent 

FRICK,  C.  J.  The  appellant  was  charged 
in  the  criminal  division  of  the  city  court  of 
Salt  Lake  City  with  having  sold  intoxicating 
liquors  within  the  city  of  Salt  I^ake  without 
obtaining  a  license  to  do  so.  He  was  con- 
victed in  said  court,  appealed  to  the  district 
court  of  Salt  Lake  county  where  he  was 
again  convicted,  and  he  now  presents  the 
record  containing  the  proceedings  of  his 
last  conviction  to  this  court  on  appeal. 

The  only  evidence  heard  at  the  trial  was 
produced  by  the  city,  which  is  to  the  effect 


that  one  Herman  Bauer,  who  was  the  private 
secretary  of  the  chief  of  police  of  Salt  Liake 
City,  and  who  was  clothed  with  the  powers 
of  an  ordinary   policeman,  and  one   3.    E. 
Woodward,  also  a  police  officer,  went  Into  tbe 
appellant's  drug  store  in   Salt  Lake  City; 
that  they  went  there  for  the  express   pnr- 
pose  of  obtaining  evidence  that  he  was  selling 
Intoxicating  liquors  in  his  place  of  business; 
that  they  knew  at  the  time  that  appellant  bad 
no  license  from  tbe  city  to  sell  such  liquors; 
that  they  went  into  appellant's  place  of  busi- 
ness and  Mr.  Bauer  called  for  lemonade  vrlth 
a    "stick"   In  It  and  Mr.   Woodward  asked 
for  a  glass  of  coca  cola;    that  when    Mr. 
Bauer  asked  appellant  to  put  a  "stick"  in  bis 
lemonade  appellant  seemed  to  know  Just  what 
Mr.   Bauer  wanted   and  put  whisky   in   it; 
that,  after  drinking  the  lemonade  and  coca 
cola  purchased  as  aforesaid,  Mr.  Woodward 
called  for  and  received  three  bottles  of  lager 
beer  which  appellant  produced  from  a  back 
room  In  his  store;   that  Mr.  Woodward  paid 
appellant  |1  for  the  drinks  and  three  bot- 
tles of  beer,  including  two 'cigars,  and  got 
back  20  cents  in  change  from  him;   that  aft- 
er  having  purchased   said    drinks    and   the 
beer,    and    after    having    paid    therefor    as 
aforesaid,  they,   as  public  police  officers   of 
Salt  Lake  City,  arrested  the  appellant  and 
took  him  and  the  beer  to  tbe  police  station 
where  a  complaint  charging  him  with  sell- 
ing   intoxicating   liquors   without   a    license 
was  lodged  against  him,  and  on  which  he 
was   subsequently    tried   and    convicted    as 
aforesaid.    It  was  also  made  to  appear  upon 
the  cross-examination  of  the  two  police  of- 
ficers that,  while  Mr.  Woodward  paid  for 
the   cigars,    tbe  drinks,  and   the   beer  out 
of  his  own  money,  be  was  subsequently  reim- 
bursed, but  the  source  from  whence  the  mon- 
ey out  of  which  he  was  reimbursed  was  de- 
rived was  left  in  doubt    For  the  purpose  of 
this  decision  we  shall  assume  that  the  fund 
from  which  Mr.  Woodward  was  reimbursed 
was  the  contingent  fund  of  the  chief  of  po- 
lice of  Salt  Lake  City.     The  three  bottles, 
two  with  their  contents  intact,  were  produc- 
ed in  evidence.    The  city  did  not  prove  that 
appellant  had  not  obtained  a  license  to  sell 
intoxicating  liquors,  although  the  ordinance 
prohibiting  the  sale  of  such  liquors  without 
first  obtaining  a  license  from  the  dty  was 
produced  in  evidence. 

[1]  Upon  substantially  the  foregoing  facts 
the  appellant  requested  the  court  to  charge 
the  jury  to  return  a  verdict  of  not  guilty. 
This  request  was  based  upon  the  theory  that, 
since  the  city  had  failed  to  prove  that  ap- 
pellant did  not  have  a  license  to  sell  intoxi- 
cating liquors,  it  had  failed  to  prove  that 
the  sale  in  question  was  Illegal.  The  court 
refused  the  request  and  in  substance  charg- 
ed tbe  Jury  that  the  burden  of  proving  that 
appellant  had  a  license  was  cast  upon  him, 
and  in  view  that  he  had  failed  to  produce 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Sep'r  Indexei 
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any  evidence  npon  tbat  subject  tbe  Jury 
must  aasume  that  he  had  no  license  authorlz- 
Ins  the  Bale  in  question.  Appellant's  coun- 
sel rigorously  insists  tbat  the  court  erred 
both  in  refusing  his  request  and  In  charg- 
ing the  Jury  that  the  burden  of  proof  with 
regard  to  whether  appellant  had  a  license 
or  not  was  cast  npon  him.  Counsel  has  cit- 
ed some  respectable  authorities  which  sus- 
tain his  contention.  The  overwhelming  weight 
of  modem  authority,  in  the  absence  of  an  ex- 
press statute  to  the  contrary,  is,  however.  In 
accordance  with  the  rule  adopted  by  the 
trial  court  in  the  instruction  complained  of. 

The  author  of  Black  on  Intoxicating  Liq- 
uors, after  referring  to  the  dedsions  which 
hold  that  the  burden  of  proving  that  the 
sale  in  question  was  without  a  license  Is 
npon  the  prosecution,  says:  "But  these  deci- 
sions are  exceptional.  The  rule  established 
by  the  vast  preponderance  of  authority  Is 
that,  In  cases  where  a  license  to  sell,  if  pro- 
duced and  relied  on,  would  constitute  a  com- 
plete defense  to  the  action,  the  prosecution 
Is  not  bound  to  produce  any  evidence  in  sup- 
port of  the  negative  allegation  that  the  sale 
was  made  without  license,  but  on  the  con- 
trary the  defendant  must  assume  the  bur- 
den of  proving  that  he  was  duly  licensed." 
BUck,  Intox.  Uq.  i  607. 

In  a  recent  work  (1910)  entitled,  "The  Law 
of  Intoxicating  Liquors  by  Woollen  &  Thorn- 
ton," the  authors,  in  discussing  the  question 
of  the  burden  of  proof,  in  volume  2,  {  947, 
state  the  rule  in  the  following  language:  "In 
all  cases,  therefore,  of  a  sale  without  a  li- 
cense, the  prosecution  need  not  prove  It 
was  made  without  a  license,  but  the  burden 
la  upon  the  defendant  to  show  It  was  author- 
ised by  a  license  be  had  at  tbe  time  the  sale 
was  made." 

Joyce  in  Intoxicating  Liquors,  {  686,  says: 
"Where  the  possession  by  the  defendant  of 
a  Ucmse  or  authorization  would  be  a  de- 
fense to  the  act  allied  to  be  criminal  upon 
his  part,  the  burden  of  proof  rests  upon  him 
to  show  that  he  possesses  the  same." 

In  23  Cya  247,  the  prevailing  rule  Is  stat- 
ed thua:  "In  cases  where  a  license  to  sell 
Is  relied  on  as  a  defense  to  the  prosecution, 
the  government  is  not  bound  to  produce  any 
evidence  In  support  of  the  negative  all^a- 
tlon  that  the  sale  was  made  without  license, 
but  on  tbe  contrary  defendant  must  assume 
the  burden  of  proving  that  he  was  duly  li- 
censed." 

In  support  of  the  foregoing  text,  decisions 
from  the  courts  of  last  resort  of  25  states, 
and  also  decisions  from  the  Supreme  Court 
of  the  United  States,  are  cited.  In  a  few 
of  tbe  states  mentioned,  notably  Massachu- 
setts, Kansas,  and  Texas,  and  perhaps  a  few 
others,  the  subject  la  regulated  by  statute. 
In  two  of  the  states  a  contrary  rule  had  been 
adopted  by  the  courts,  and  the  Legislatures 
promptly  passed  statutes  fixing  tbe  rule  in 
accordance  with  the  great  weight  of  authori- 


ty. But  even  In  those  states  the  courts  con- 
ceded that,  independent  of  any  statute,  the 
rule  was  a  reasonable  and  a  practicable  one. 
See  SUto  V.  Crow,  63  Kan.  662,  37  Pac.  170. 

In  17  A.  ft  B.  Ency.  L.  (2d  Ed.)  330,  tbe 
rule  Is  stated  In  the  following  language: 
"Although  there  are  a  few  decisions  which 
maintain  a  contrary  doctrine,  the  rule  is 
settled  by  the  weight  of  authority  that,  where 
a  license  or  permit  to  sell  intoxicating  liq- 
uors would  be  a  defense  to  a  prosecution 
for  a  violation  of  the  liquor  laws,  the  bur- 
den is  on  the  defendant  to  show  that  be 
has  such  license  or  permit,  and  not  on  the 
state  to  show  that  he  is  without  It" 

In  referring  to  the  rule  In  7  Ency.  Ev. 
726,  it  is  said:  "Where  a  valid  license  is  a 
defense  to  a  prosecution,  or  its  nonexistence 
Is  an  essential  element  of  the  crime  charg- 
ed, the  rule  generally  obtains  that  the  bur- 
den Is  upon  the  defendant  to  establish  the 
existence  of  the  license." 

Tbe  author  of  DnderhlU  on  Criminal  Evi- 
dence, after  discussing  upon  whom  rests  tbe 
burden  of  proving  a  negative,  at  page  3.*^ 
states  the  rule  as  follows:  "But  if  a  fact  is 
peculiarly  within  the  knowledge  of  the  ac- 
cused, as  for  example  his  own  age  when  he 
pleads  nonage  as  a  defense,  or  the  fact  tbat 
he  has  a  license  to  carry  on  a  prohibited 
business  or  to  do  a  forbidden  act,  the  burden 
of  proof  Is  on  him  as  he  has  much  better 
means  of  proving  tbe  fact  alleged  than  tbe 
prosecution  has  of  proving  the  contrary. 
The  matter  is  peculiarly  within  his  knowl- 
edge and  to  require  the  state  to  prove  the 
lack  of  a  license  is  to  require  proof  of  a  neg- 
ative allegation." 

In  4  Elliott  on  Evidence^  |  3170,  the  au- 
thor, after  showing  tbat  the  courts  are  some- 
what divided  upon  the  question,  says:  "It 
Is  now  settled,  however,  in  most  Jurisdic- 
tions, either  by  statute  or  Judicial  decision, 
in  the  attswice  of  any  express  statutory  pro- 
vision upon  the  subject,  that  the  burden  i» 
upon  the  defendant  to  show  bis  license  or 
authority  as  a  defense."  See,  also,  Johes  on 
Evidence  (2d  Ed.)  I  181;  2  Chambertayne 
Modem  Law  of  Ev.  i  983. 

From  the  foregoing  excerpts  It  is  manifest 
that  the  great  weight  of  authority  support" 
the  law  as  it  Is  stated  by  tbe  trial  court 
In  the  Instruction  of  which  complaint  is 
made.  It  is  also  clear  tbat  the  rule  Is  gen- 
erally applicable  to  those  cases  where  an 
act,  especially  the  sale  of  some  article.  Is 
prohibited  unless  licensed,  and  where  the 
production  of  such  license  would  be  a  com- 
plete defense  to  the  prosecution.  If  tbe  de- 
fendant in  this  case  had  produced  a  license 
to  sell  intoxicating  liquors  within  the  limits 
of  Salt  Lake  City,  the  prosecution  must 
have  failed,  and  hence  this  case  falls  square- 
ly within  the  rule  announced  by  tbe  fore- 
going authorities.  Moreover,  the  rule  is  as 
practicable  as  it  Is  general,  and  we  can  con- 
ceive of  no  case  where  its  application  could 
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work  a  hardship  or  eTen  an  inconTenience, 
much  less  result  In  Injustice  to  any  one  who 
is  engaged  in  the  traffic  of  intoxicating  liq- 
uors, whether  licensed  or  unlicensed. 

It  is,  however,  asserted  that  we  are  com- 
mitted to  a  contrary  principle  by  what  la 
said  In  State  v.  Wells,  35  Utah,  400,  100 
Pac.  681,  136  Am.  St  Rep.  1059,  19  Ann. 
Cas.  631,  which  was  a  prosecution  nndei 
Cpmp.  Laws  1907,  |  4226,  In  which  the  ad- 
ministering of  drugs  or  the  use  of  iustru- 
ments  for  the  purpose  of  producing  a  mis- 
carriage of  a  pregnant  woman  except  to 
preserve  her  life  is  denounced  and  made  a 
felony.  It  la  true  that  In  that  case  we.  In 
harmony  with  the  weight  of  authority,  held 
that  in  prosecutions  based  upon  statutes  like 
the  one  just  referred  to  the  state  must  pro- 
duce some  evidence  direct  or  inferential  that 
the  miscarriage  was  not  produced  in  order 
to  preserve  the  life  of  the  woman.  While 
it  is  also  true  that  in  that  case  the  proposi- 
tion of  proving  a  negative  by  the  state  was 
to  some  extent  at  least  involved,  yet  the 
question  of  a  license  was  not  Involved.  If  in 
that  case  the  production  of  a  license  by  the 
accused  would  have  been  a  complete  de- 
fense to  the  prosecution  or  to  the  act  charg- 
ed, and  the  overwhelming  weight  of  author- 
ity were  to  the  effect  that  the  burden  of 
proof  rested  on  the  accused  to  produce  such 
license,  the  result  of  that  case,  in  the  judg- 
ment of  the  writer,  would  tiave  been  entire- 
ly different 

Again,  it  is  asserted  that  in  the  case  of 
Wilkinson  v.  O.  S.  L.  R.  Co.,  35  Utah,  110, 
99  Pac.  466,  we  in  effect  laid  down  a  con- 
trary doctrine  to  what  we  are  now  doing. 
It  is  sulHcient  to  say  that  the  principle  aj)- 
plled  In  that  case  is  one  of  universal  appli- 
cation, namely,  that  where  the  question  of 
negligence  is  involved  negligence  will  not  be 
presumed  but  must  be  proved.  The  most 
that  can  be  said,  therefore,  is  that  there 
appears  to  be  an  inconsistency  between  the 
rule  adopted  in  this  case  and  the  one  in 
the  ^ells  Case.  This  inconsistency,  if  not 
entirely  assumed,  nevertheless  for  the  rea- 
sons already  given  is  more  apparent  than 
real.  Furthermore,  in  order  to  avoid  this 
assumed  inconsistency,  we  are  asked  to 
adopt  a  rule  in  this  state  which  is  contrary 
to  the  one  that  is  generally  applied  by  the 
great  majority  of  the  .courts  In  this  country 
and  which  in  practice  is  found  to  be  Just, 
fair,  and  practicable.  We  do  not  feel  dis- 
posed to  place,  this  court  In  opposition  to  the 
general  trend  of  authority  upon  this  subject 
where  nothing  is  accomplished  except  to  rec- 
oncile an  apparent  inconsistency,  and  es- 
pecially where. a  rule  is  sought  to  be  adopt 
ed  that  could  benefit  no  one.  We  are  of  the 
opinion,  therefore,  that  the  rule  adopted 
by  the  trial  court  should  prevail.  - 

[2]  The  next  assignment  is  stated  In  the 
following  language:  "The  court  erred  in 
holding  that  the  city  ia>not  estopped  by  its 


acts  In  soliciting  and  procuring  the  defend- 
ant to  sell  the  liquor  in  question."  Counsel 
contends  that  the  two  .police  officers  to 
whom  the  sale  was  made  represented  the 
city  that  is  here  prosecuting;  that  the  sale 
in  question  would  not  have  been  made  if  the 
officers  had  not  solicited  it;  and  hence  the 
offense  alleged  was  Induced  by  the  officers. 
It  is  contended  that  .under  such  circum- 
stances the  general  rule  is  that  the  prose- 
cutor is  either  estopped  from  asking  a  con- 
viction or  public  policy  .prevents  one.  It 
would  subserve  no  good  purpose  to  discuss 
the  reasons  for  the  rule  contended  for  by 
counsel,  since  we  are  clearly  .of  the  opinion 
that  it  has  no  application  to  the  undisputed 
facts  in  this  case.  The  alleged  offense  in 
question  here,  namely,  ■  the  sale  of  the  in- 
toxicating liquor,  was  not  induced  or  pro- 
cured in  the  sense  that  those  terms  are  gen- 
erally used  and  applied.  While  .  it  may  be 
conceded  that  the  particular  sale  in  question 
here  would  not  have  been  made  if  the  two 
officers  had  not .  asked  to  purchase  the  liq- 
uor, yet  in  view  of  the  facts  and  circum- 
stances the  appellant  was  no  more  induced 
to  make  this  sale  than. he  would  be  induced 
to  make  any  sale  in  his  place  of  business. 
Moreover,  the  sale  in  question  was  seeming- 
ly only  one. of  many  that  appellant  was  pre- 
pared to  make.  When  the  Intoxicating  liq- 
uor was  called  for  by  the  officers,  appellant 
seemed  to  have  a  stock  of.it  on  hand  from 
which  he  could  supply  any  reasonable  de- 
mand. In  case  the  officers  had  called  tor  ' 
intoxicating  liquor  and  .had  been  informed 
by  appellant  that  he  did  not  have  it  for  sale, 
or  that  he  did  not  keep  it  in  stock,  and  .in 
such  event  they  bad  Induced  him  to  obtain 
some  for  them  from  some  one  else,  which  be 
did,  and  after  It  was  so  procured  upon  their 
solicitation  he  had  sold  them  what  he  bii 
procured,  the. case  would  be  different  Here. 
however,  the  sale  was  freely  and  voluntarily 
made  from  a  supply  which  apparently  was 
on  hand  in  appellant's  store  and  whicb 
could  have. been  kept  on  band  only  for  tlie 
purpose  of  making  sales  to  those  who  desir- 
ed to  purchase.  While  It  is  true  that  one 
sale  constitutes  the  offense,  yet  .it  is  clear 
that  it  was  not  the  purpose  of  the  officers  to 
induce  the  appellant  to  make  a  sale  for  .the 
sole  purpose  of  convicting  bim  of  making 
that  sale,  but  it  seems  their  object  was  .to 
obtain  evidence  from  which  It  was  made 
manifest  that  appellant  was  engaged  in  tbe 
illegal  traffic  .of  Intoxicating  liquors  and 
that  they  desired  to  break  up  sudi  traffic. 
As  public  officers  who  under  their  oatbs 
were  required  to  enforce  the  ordinances  of 
the  -city,  we  cannot  see  wherein  they  of- 
fended against  public  policy  or  against  good 
morals  in  seeking  to  obtain  evidence  against 
a  willing  offender  against  the  law  for  tbe 
purposes  aforesaid. .  No  doubt  it  public  of- 
ficers have  Induced  or  procured  a  deffendant 
to  commit  a  burglary  or  larceny  or  other 
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offense  wbicb  be  did  not  Intend  to  commit 
nor  ■would  have  committed  except  for  the  In 
ducetnent  of  such  officer,  public  policy  will 
not  Justify, a  conviction  for  an  offense  com- 
mitted under  such  circumstances.  Bat  sup- 
pose It  Is  an  offense  to  carry  concealed  weap- 
ons or  to  liave  burglar's  tools  in  .one's  pos- 
session and  an  officer,  In  order  to  obtain  evi- 
dence of  the  fact,  induced  the  supposed. of- 
fender to  exhibit  the  weapon  or  tools  to  such 
officer  for  the  purpose  aforesaid,  is  there 
any  .public  policy  that  will  prevent  a  con- 
viction of  the  offender  under  such  circum- 
stances? We  think  no  one  wUl  contend  for 
such  a  doctrine,  and  yet  the  inducement  in 
the  .case  at  bar  is  in  principle  no  different 
from  the  inducement  in  the  supposed  case  of 
concealed  weapons.  Convictions  obtained 
under  circnmstances  like  those  In  the  case 
at  b^r  have  frequently,  if  not  universally, 
been  sustained  by  the  conrts.  The  rule  un- 
der which  prosecutions  will  be  sustained  is 
well  stated  in  2. Woollen  &  Thornton,  Law 
of  Intoxicating  liquors,  S  707,  where  a  large 
number  of  cases  are  collated  in  support  of 
the  rule  there  stated. . 

We  tbink  the  true  doctrine  applicable  here 
is  clearly  pointed  out  in  a  recent  case  enti- 
tled People  V.  Bunkers,  2  Cal.  App.  197,  84 
Pac  364,  370. 

By  what  we  have  said  we  do  not  mean  to 
be  understood  as  offering  any  encouragement 
to  a  certain  class  of  so-called  private  detec- 
tives or  informers  who  may,  in  pursuance  of 
offered  rewards,  or  for  other  valuable  con- 
siderations, act  as  decoys  and  as  such  induce 
certain  individuals  to  commit  offenses. 
When  it  is  made  to  appear  that  the  offense 
cliarged  was  induced  by  a  detective  or  other 
person,  or  that  such  detective  or  person  was 
paid  for  obtaining  the  evidence  necessary 
to  convict,  or  that  be  is  to  receive  additional 
compensation  in  a  case  of  conviction,  both 
the  prosecuting  officer^  and  the  trial  courts 
should  carefully  scrutinize  the  evidence  and 
should  permit  no  conviction  to  l>e  had,  or,  if 
bad,  to  stand  in  case  the  offense  was  induc- 
ed as  aforesaid,  and  in  case  of  paid  evidence 
none  should  be  permitted  to  stand  if  there  is 
any  doubt  of  the  guilt  of  the  accused. 

[3]  But  it  does  not  follow  that  a  conviction 
is  unlawful  merely  because  certain  witnesses 
testifying  for  the  prosecution  may  have  re- 
ceived pay  for  looking  up  evidence  against 
the  accused.  In  such  case  the  trial  court 
must  be  permitted  to  exercise  some  discre- 
tion with  .  regard  to '  whether  a  conviction 
should  stand  or  not  If  no  legal  rights  have 
been  invaded  and  there  is  no  abuse  of  dis- 
cretion apparent,  we  should  not  interfere. 

[4]  It  is  also  contended  that  the  court  err- 
ed in  refusing  appellant's  request  to  charge 
the  Jury  as  follows:  "The  testimony  of  wit- 
nesses who  are  Interested  In  or  employed  to 
find  evidence  against  the  accused  should  be 
received  with  the  greatest  caution  and  dis- 
trust"   We  do  not  think  it  is  the  law  that 


merely  because  one  may  be  "interested 
*  *  *  to  find  evidence  against  the  accus- 
ed" Ills  testimony  should  be  "received  with 
the  greatest  caution  and  distrust"  Nor  do 
we  thluK  that  the  officers  who  were  witness- 
es in  this  case  come  within  the  class  wlio 
may  be  said  to  have  been  "employed  to  find 
evidence  against  the  accused."  While  the 
courts  are  not  unanimous  upon  this  question, 
it  has  nevertheless  been  held  that  "it  is  er- 
ror for  the  court  to  charge  the  jury  that  the 
officers  were  persons  hired  to  obtain  evidence 
and  their  testimony  subject  to  scrutiny,  for 
they  are  in  no  sense  detecUves,  but  public 
officers."  2  Woollen  &  Thornton,  Law  of 
Intoxicating  Liquors,  {  707.  No  doubt  there 
are  many  cases  wherein  it  has  been  held 
that,  where  it  was  made  apparent  that  the 
witnesses,  or  some  of  them,  are  private  de- 
tectives, or  were  paid  for  obtaining  evidence 
against  the  accused,  their  testimony  should 
be  received  with  caution  and  should  be  care- 
fully scrutinized,  and  that  it  constituted  er- 
ror to  refuse  to  so  charge  the  jury.  We 
know  of  no  case,  however,  where  the  court 
has  gone  to  the  extent  that  counsel  asked  the 
court  to  go  in  the  request  that  was  refused. 

We  think  the  law  upon  this  subject  is  well 
stated  by  the  Supreme  Court  of  Colorado  in 
the  case  of  O'Grady  v.  People,  42  Colo.  312, 
95  Pac.  346,  where,  in  the  headnote,  it  is 
said:  "The  giving  of  Instructions  as  to  the 
caution  to  be  observed  in  weighing  the  testi- 
mony of  private  detectives,  or  persons  em- 
ployed to  find  evidence,  is  based  upon  rules 
of  practice  rather  than  of  law,  and  rests 
largely  in  the  discretion  of  the  trial  court." 
That  the  trial  court  should  be  permitted  to 
exercise  at  least  some  discretion  with  re- 
gard to  the  giving  of  cautionary  Instructions 
is,  we  think,  clearly  Illustrated  by  the  undis- 
puted facts  of  this  case.  Here^  so  far  as  the 
record  discloses,  were  two  reputable  public 
officers  who  produced  the  evidence  of  appel- 
lant's transgressions  in  court  and  whose  tes- 
timony was  not  disputed,  not  even  question- 
ed, by  any  one.  Everything  that  took  place 
at  the  sale  as  well  as  the  motives  and  pur- 
poses of  the  officers  was  detailed  by  them, 
and  therefore  all  of  the  facts  relating  to 
their  statements  were  before  the  jury  un- 
questioned. There  was  therefore  no  disputed 
questions  of  fact  in  the  case.  Under  such 
circumstances,  why  should  the  court  have 
given  a  special  cautionary  instruction  with 
regard  to  the  weight  to  be  given  to  the  of- 
ficers' testimony,  to  say  nothing  about  giving 
the  one  asked  for  by  appellant? 

[I]  But  if  it  be  assumed  that  It  was  prop- 
er for  the  court  to  have  given  a  cautionary 
Instruction,  or  should  have  given  appellant's 
request,  still  the  question  remains.  In  what 
way  were  any  of  his  legal  rights  prejudiced 
by  the  court's  refusal  to  give  his  request? 
The  evidence  was  all  one  way,  and  no  Jury, 
under  their  oaths,  would  have  been  justified 
to  Iiave  found  the  facts  otherwise  than  they 
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found  them.  True  the  Jury  could  arbitrarily 
have  found  appellant  not  guilty  regardless 
of  the  evidence  against  him,  but  it  cannot  be 
assumed  that  honest  and  conscientioiis  men 
would  have  done  so  un(^er  any  circumstances 
unless  required  to  do  so  by  a  binding  instruc- 
tion. The  failure  to  give  appellant's  request, 
even  though  it  were  held  error,  was  there- 
fore error  without  prejudice. 

[6]  Complaint  is  also  made  that  the  court 
erred, in  refusing  to  give  appellant's  request 
to  the  effect  that  if  any  one  of  the  Jurors 
entertained  a  reasonable  doubt  of  guilt  they 
could  not  convict.  The  court  instructed  the 
Jury  upon  ttiat  subject  as  follows:  "You  are 
instructed  that,  if  after  due  consideration  of 
the  whole  case  and  discussion  thereof  with 
your  fellow  Jurymen  any  Juror  entertains  a 
reasonable  doubt  of  the  guilt  of  defendant,  it 
is  the  duty  of  the  Jur9r  so  entertaining  such 
a  doubt  not  to  vote  for  a  verdict  of  guilty 
nor  -to  be  influenced  In  so  voting  for  the  sole 
reason  that  other  Jurors  would  be  in  favor  of 
a  verdict  of  guilty."  The  criticism  of  coun- 
sel is  aimed  at  that  portion  of  the  instruc- 
tion In  which  the  Jury  is  told  that  a  Juror 
should  not  be  Influenced  in  voting  for  a  con- 
viction "for  the  sole  reason  that  other  Jurors 
would  be  in  favor  of  a  verdict  of  guilty."  In 
addressing  himself  to  this  subject,  counsel  in 
his  brief  says :  "The  error  of  the  instruction 
given  Is  in  the  fact  that  it  permits  a  Juror, 
though  entertaining  a  reasonable  doubt,  still 
to  vote  guilty  because  other.  Jurors  so  vote, 
provided  he  may  find  some  additional  rea- 
son (as  that  he  may  believe  defendant  may 
be  guilty)  for  so  voting."  This  seems  to  na 
a  mere  refinement.  In  fact,  the  point  to  us 
seems  so  nice  that  although  we  possessed  the 
powers  of  Hudibras,  of  whom  it  is  said  that 

"He  could  distint:uish  and  divide 
A  hair  'twixt  south  and  southwest  aide," 

we  still  could  offer  a  reasonable  excuse  for 
failing  to  grasp  the  reason  why,  under  the 
circumstances  of  this  case,  the  appellant  was 
prejudiced  In  a  legal  right  by  the  refusal  to 
give  the  request.  Moreover,  an  instruction 
in  effect  pi^ecisely  like  the  one  given  by  the 
cdurt  in  this  case  was  held  to  state  the  law 
correctly  by  the  Supreme  Court  of  California 
in  People  v.  Dole,  122  Cal.  486,  55  Pac.  581, 
68  Am.  St  Rep.  50.  The  court  therefore 
committed  no  error  in  refusing  appellant's 
request. 

Finally  it  is  urged  that  the  court  erred  in 
admitting  in  evidence  an  ordinance  other 
than  the  one  upon  which  the  complaint  was 
based.  In  the  complaint  it  was  alleged  that 
appellant  had  violated  the  provisions  of 
"section  1  of  chapter  24  of  the  Revised  Or- 
dinances of  Salt  Lake  City,"  passed  April  5, 
1909,  approved  April  7,  1909.  It  seems  that 
the  original  complaint  was  prepared  on  a 
printed  blank  in  which  the  ordinances  of  the 
city  were  designated  as 'the  Revised  Ordi- 
nances, etc.  It  seems  further  that  the  book 
in  which  the  ordinances  api)ear,  which  was 


offered  In  evidence,  was  not  entitled  or  des- 
ignated as  the  Revised  Ordinances,  etc.  This, 
however,  is  the  only  difference  between  the 
ordinances  pleaded  and  the  one  introduced 
In  evidence.  The  ordinance  introduced  in 
evidence  was  in  fact  the  ordinance  on  which 
the  complaint  was  based  and  approved  as 
stated  in  the  complaint  Counsel's  conten- 
tion, therefore,  that  there  was  a  variance,  is, 
in  our  judgment,  entirely  without  merit. 

The  Judgment  is  affirmed.  Costs  to  be 
awarded  against  appellant  as  provided  in 
Salt  Lake  City  v.  Robinson,  U6  Pac.  448,  35 
L.  R.  A.  (^.  S.)  610. 

McCAETY,  J.,  concurs. 

STRAUP,  J.  I  dissent.  It  Is  alleged  In 
the  complaint  that  the  defendant  sold  and 
disposed  of  intoxicating  liquors — one  drink 
of  brandy  and  three  bottles  of  beer — "with- 
out first  having  obtained  a  license  so  to  do. 
contrary  to  the  provisions"  of  an  ordinance 
of  Salt  Lake  City.  The  only  evidence  of 
the  city  was  that  the  defendant  sold  to  two 
policemen  of  Salt  Lake  City  at  their  solici- 
tation and  request  and  who  were  sent  for 
that  purpose  to  the  defendant's  place  of 
business  by  the  chief  of  police,  a  drink  of 
whisky  and  three  bottles  of  beer  paid  for 
out  of  city  funds.  Upon  that  proof  the  city 
rested.  The  defendant  also  rested.  No  evi- 
dence was  given  of  the  nonexistence  of  a 
license,  nor  were  any  facts  or  circumstances 
shown  from  which  such  fact  might  be  infer- 
red. The  court  instructed  the  Jury  that  the 
defendant  was  charged  with  selling  intoxi- 
cating liquors  "without  first  having  obtained 
a  license  so  to"  do  from  Salt  Lake  City." 
The  court  further  instructed  them  that  the 
defendant's  plea  of  not  guilty  "put  in  issue 
every  material  allegation  of  the  complaint 
and  cast  upon  the  city  the  burden  of  proving 
every  essential  fact  constituting  the  offense 
charged."  The  court  then  instructed  them 
that  the  burden  was  upon  the  plaintiff,  the 
city,  to  prove  that  the  defendant  sold  and 
disposed  of  intoxicating  liquors,  and  that, 
"if  the  defendant  at  the  time  it  is  alleged  be 
sold  Intoxicating  liquors  had  had  a  license 
from  Salt  Lake  City  so  to  dispose  of  intox- 
icating liquors,  that  would  have  been  a  de- 
fense to  the  offense  charged;  but  the  court 
Instructs  you  that  the  burden  of  proving 
that  defense  is  on  the  defendant,  and,  no 
evidence  having  been  introduced  on  behalf 
of  the  defendant  that  he  had  such  license, 
the  court  instructs  you  that  you  must  as- 
sume that  at  such  time  the  defendant  had 
no  such  license."  The  court  not  only  charg- 
ed as  to  the  burden  of  proof,  but  In  effect 
directed  a  verdict  as  to  one  of  the  Ingredi- 
ents of  the  alleged  offense,  for  the  court  up- 
on the  state  of  the  evidence  required  the 
Jury  to  assume — "you  must  assume" — that 
the  defendant  had  no  liceuse.  If  the  court 
in  a  criminal  case  may  so  direct  a  jury  as 
to  one  essential  element  of  the  alleged  of- 
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fense,  I  do  not  see  why  it  may  not  do  so 
as  to  an  other  Ingredients  when  in  the  opin- 
ion of  the  court  there  is  no  substantial  con- 
flict In  the  evidence.  The  court  gave  the 
usual  Instrnctlon  as  to  the  presumption  of 
innocence  and  the  defendant's  right  to  testi- 
fy or  decline,  as  he  saw  fit,  and  charged 
that  his  declining  to  testify,  or  his  motive 
in  so  doing,  could  not  he  considered  aa  in- 
dicating guilt  or  as  affecting  the  question  of 
his  guilt  or  Innocence. 

The  judgment  Is  assailed  o'n  several 
grounds.  One  of  them  relates  to  the  burden 
of  proof  as  to  the  nonexistence  or  existence 
of  a  license.  In  that  particular  it  is  con- 
tended by  the  appellant  that  the  burden  was 
upon  the  city  to  show  the  want  of  a  license; 
that  there  is  no  evidence  to  show  that  fact; 
and  that  the  charge  of  the  court  in  respect 
of  such  burden  is  erroneous.  Upon  this  ques-  [ 
tion  there  are  a  great  variety  of  decisions. ' 
When  analyzed,  much  of  the  conflict  found 
in  them  is  more  apparent  than  real.  The 
respondent  has  referred  us  to  text-books  on ; 
intoxicating  liquors  and  to  a  half  hundred  j 
cases,  mostly  those  cited  by  Mr.  Black  In 
his  work  on  Intoxicating  liquors,  in  support 
of  its  contention  and  of  the  charge.  It  is  i 
not  practicable  here  to  refer  to  all  of  them,  j 
They  may  be  divided  in  groups:  (1)  Where ; 
by  statute  it  is  expressly  provided  that  the : 
burden  of  showing  a  license  Is  on  the  de- 1 
fendant  and  that  until  such  proof  is  made 
by  him  the  presumption  is  to  be  indulged 
that  he  had  no  license  or  was  not  authoriz- 
ed. The  cited  case  of  Commonwealth  v.  Car- 
penter, 100  Mass.  204,  and  the  cited  later 
cases  from  that  court,  and  the  case  of  Dur- 
fee  V.  State,  53  Neb.  214,  73  N.  W.  67G,  are 
illustrations  of  this  group.  (2)  Where  the 
exception  or  proviso  was  no  part  of  the  en- 
acting clause,  and  was  not  descriptive  of  the 
offense,  among  them  cases  where  the  sale  of, 
or  the  traffic  in,  intoxicating  liquors  was  by 
statute  forbidden,  and  where  in  sections  oth- 
er than  the  enacting  clause  exceptions  were 
made  permitting  druggists  or  agents  of  the 
town  or  municipality,  or  other  persons,  to 
sell  liquors  for  medicinal,  mechanical,  or 
some  other  specified  purjwse  on  a  permit  or 
license.  In  such  case  the  offense  is  complete 
by  the  mere  proof  of  the  sale  of  intoxicating 
liquors;  the  nonexistence  of  a  license  not 
being  descriptive  and  no  part  of  the  offense. 
The  permit  or  license  in  such  case  is  matter 
in  defense.  This  group  is  illustrated  by 
the  cited  case  of  State  v.  McGlynn,  34  N.  H. 
422,  and  other  cited  cases  from  that  court, 
the  earlier  Massachusetts  cases,  especially 
Commonwealth  v.  Tuttle,  12  Gush.  502,  the 
Maine  cases,  and  cases  from  other  jurisdic- 
tions. Most  of  the  cases  cited  by  respond- 
ent fall  within  this  group.  (3)  Where  the 
existence  or  nonexistence  of  a  license  is  a 
fact  peculiarly  within  the  knowledge  of  the 
defendant,  and  where.  If  he  had  one,  it 
could  readily  have  been  produced  by  him, 
and  where  the  want  of  it  could  not  be  shown 


by  the  prosecution,  at  least  not  without 
great  inconvenience.  This  is  a  reason  gen- 
erally given  by  courts  for  holding  that  the 
burden  is  on  the  defendant  to  show  a  license 
in  cases  falling  witliin  the  second  group. 
Some  courts,  however,  have  applied  it  to 
cases  which  do  not  fall  within  either  the 
first  or  second  group  as  is  illustrated  by  the 
cited  case  of  Williams  t.  State,  35  Ark.  430, 
and  other  cases. 

In  determining  this  question,  and  in  read- 
ing the  cases,  due  regard  must  be  had  to 
the  various  statutes  fixing  the  burden  of 
proof  and  defining  the  ingredients  of  the 
offense  and  to  the  facility  or  means  of  proof. 
These  have  been  disregarded  by  some  courts 
and  text-writers.  Mr.  Black  in  bis  work  on 
Intoxicating  Liquors,  |  507,  lays  down  the 
doctriife  broadly  tliat  the  defendant  in  all 
cases  must  assume  the  burden  of  proving 
that  he  was  duly  licensed.  In  support  of  tliia 
he  cites,  among  other  cases,  the  case  of 
Commonwealth  v.  Carpenter,  supra,  and 
three  other  later  cases  from  Massachusetts 
where,  by  an  express  statute,  the  burden  to 
show  a  license  was  placed  upon  the  accused, 
and  many  cases  where  by  statute  the  offense 
was  complete  by  the  mere  proof  of  the  sale 
of  intoxicating  liquors,  and  where  the  ex- 
ception or  proviso  was  no  part  of  the  enact- 
ing clause  nor  descriptive  of  the  offense. 
Cases  are  thus  cited  by  the  respondent  in- 
discriminately, and  regardless  of  statutes  fix- 
ing the  burden  of  proof  and  of  the  fact  of 
whether  the  exception  or  proviso  was  or 
was  not  a  part  of  the  enacting  clause  or  in 
part  descriptive  of  the  offense,  and  in  dis- 
regard of  the  means  or  facility  of  proof  to 
show  the  want  of  a  license.  These  cases 
can  have  no  application  to  the  case  in  hand 
unless  the  statute  and  the  facts  are  similar. 
We  have  no  statute  fixing  the  burden  of 
proof  or  declaring  what  shall  be  prima'  facie 
or  presumptive  evidence  of  the  want  of  a 
license,  and  hence  the  cases  falling  wilthln 
the  first  group  have  clearly  no  application. 
Does  the  case  fall  within  either  of  the  ottier 
groups? 

At  the  time  of  the  commission  of  the  al- 
leged offense  the  traffic  in  Intoxicating  liq- 
uors was  not  prohibited.  It  was  regulated. 
The  statute  (Comp.  Laws  1907,  {  1242)  pro- 
vides that  no  person  shall  manufacture,  sell, 
etc.,  or  otherwise  dispose  of  intoxicating  liq- 
uors, "without  first  obtaining  from  the  board 
of  coimty  commissioners  of  the  county,  or 
city  council  of  the  city,  or  board  of  trustees 
of  the  town  in  which  he  intends  to  do  busi- 
ness, a  license  therefor  as  hereinafter  pro- 
vided." The  statute  authorizes  such  boards 
and  dty  councils  to  grant  licenses  In  their 
respective  counties,  cities,  and  towns.  Pro- 
visions are  then  made  for  the  manner  of 
applying  for,  and  the  granting  of,  licenses. 
It  is  provided  that  one  seeking  a  license  to 
sell  liquors  in  a  city  is  required  to  file  with 
the  city  recorder  a  written  application  in 
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which  be  Is  required  to  definitely  state  cer- 
tain particulars  enumerated  in  the  statute. 
Before  a  license  Is  granted,  he  Is  also  re- 
quired to  execute  and  file  a  bond  with  the 
city  recorder  to  be  approved  by  the  city 
council  and  conditioned  for  the  payment  of 
all  damages,  fines,  and  forfeitures  wliich 
may  be  adjudged  against  him.  In  harmony 
with  the  statute,  Salt  Lake  City  by  ordi- 
nance provided  that  "it  shall  be  unlawful 
for  any  person,"  etc.,  to  manufacture,  sell, 
etc.,  intoxicating  liquors  "without  first  ob- 
taining a  license  so  to  do  as  hereinafter  pro- 
vided." Provisions  are  then  made  for  the 
manner  of  applying  for  liquor  licenses,  the 
granting  of  them,  and  the  giving  and  ap- 
proval of  bonds.  The  applicant  is  required 
to  file  a  petition  with  the  city  recorder,  and 
a  copy  with  the  license  assessor,  and  a  bond 
with  the  city  recorder  to  be  approved  by  the 
eitycouncU.  If  it  approves  the  bond,  the  li- 
cense is  granted  by  it.  A  record  of  such  pro- 
ceedings is  made  and  kept  Under  such  a 
statute  and  under  such  an  ordinance  the 
gravamen  of  the  offense  is  the  manufacture, 
sale,  or  other  disposal  of  intoxicating  liqnors 
without  a  license.  The  want  of  a  license  is 
a  part  of  the  enacting  clause  defining  the 
orense  and  constitutes  a  descriptive  part  and 
is  an  ingredient  of  it  The  criminal  act  is 
not  complete  without  it 

In  the  case  of  State  ▼.  Williamson,  22 
Utah,  248,  62  Pac.  1022,  83  Am.  St  Rep. 
780,  this  court  said:  "If  the  exception  is 
stated  in  the  enacting  clause  of  the  statute, 
it  is  ordinarily  necessary  to  negative  it  In 
order  that  the  description  of  the  crime  may 
correspond  with  the  statute  as,  if  a  statute 
Imposes  a  penalty  for  the  sale  of  spirituous 
liquors  without  a  license,  the  Indictment 
should  aver  tiie  want  of  a  license."  This  is 
a  familiar  and  the  general  rule.  22  Cyc. 
344;  1  Bishop  Crim.  Pro.  t  631;  Bishop 
Stat  Crim.  |  1042. 

It,  however,  is  urged  that  while  it  was 
essential  to  aver  in  the  complaint  the  want 
of  a  license,  it  nevertheless  was  not  essen- 
tial for  the  city  to  prove  it  because  the  proof 
of  such  fact  involved  proof  of  an  exception 
or  proviso,  or  of  a  negative  peculiarly  with- 
in the  knowledge  of  the  defendant  But 
such  a  doctrine  is  generally  applied  to  those 
cases  whether  the  exception  is  not  in  the 
enacting  clause  and  is  not  descriptive  of 
tile  offense,  and  where  the  negative  allega- 
tion does  not  constitute  a  part  of  the  orig- 
inal substantive  cause  of  action.  Melone  v. 
Rufflno,  129  Cal.  614,  62  Pac.  93,  79  Am. 
St  Rep.  127. 

Wharton  in  his  work  on  criminal  evidence, 
I  342,  well  states  the  principle:  "As  a  gen- 
eral rule  a  license  to  do  a  particular  thing, 
when  a  purely  extrinsic  defense,  is  to  be 
proved  by  the  defendant  by  a  preponderance 
of  proof,  but  whether  the  license  is  so  extrin- 
sic depends  upon  the  concrete  case.  When 
the  nonexistence  of  the  license  ia  not  averred 


in  the  tudictment,  and  the  license  Is  particu- 
larly within  the  knowledge  of  the  party  hold- 
ing It,  the  burden  Is  on  him  to  procure  such 
license  tn  those  cases  in  which  the  existence 
of  the  license  is  in  question.  But  where  the 
nonexistence  of  the  license  Is  averred  in  the 
indictment,  and  is  essential  to  the  case  of 
the  prosecution  under  the  rules  announced, 
the  nonlicense  must  be  proved  by  the  party  to 
whose  case  it  Is  essential." 

Bishop  on  Statutory  Crimes,  i  1061,  says: 
"Must  the  negative  averment  that  the  de- 
fendant was  not  licensed  or  otherwise  au- 
thorized to  make  the  sales  (of  liquors)  be 
proved?  Now  in  principle,  as  this  negative 
matter  is  a  part  of  the  government's  case 
against  the  defendant,  it  must  in  some  way 
be  made  prima  facie  to  appear  at  the  trlaL" 

And  in  his  work  on  New  Criminal  Proce- 
dure, vol.  1,  {  1040,  the  same  author  says: 
"On  the  plea  of  not  guilty  where  the  de- 
fendant admits  nothing  against  himself,  the 
burden  of  proof  is  on  the  prosecuting  state; 
and  it  must  afiirmatively  establish,  as  the 
indictment  must  charge,  every  element  in 
the  ofTense." 

That  the  city  was  here  not  only  required 
to  allege  but  also  to  prove  the  want  of  a 
license,  though  the  proof  of  such  fact  In- 
volved proof  of  a  negative.  Is  supported  by 
the  cases  of  Hepler  v.  State,  58  Wis.  60,  16 
N.  W.  42;  State  ▼.  Nye,  32  Kan.  201,  204, 
4  Pac.  134,  136;  State  v.  Richeson,  45  Mo. 
575;  State  v.  Evans,  50  N.  C.  250;  and 
State  V.  Downs,  116  N.  C.  1064,  21  S.  K.  689. 
We,  however,  need  not  look  outside  of  this 
jurisdiction  for  authority  on  this  question, 
for  such  a  doctrine  was  expressly  held  by 
us  in  the  case  of  State  v.  Wells,  35  Utah,  400, 
100  Pac.  681,  136  Am.  St  Rep.  1059,  19  Ann. 
Cas.  631.  That  case  Involved  a  statute  re- 
lating to  the  crime  of  abortion.  The  stat- 
ute provided  that  every  person  who  provides 
or  administers  to  any  pregnant  woman  any 
drug,  etc.,  or  uses  or  employs  any  instru- 
ment, etc.,  "with  Intent  thereby  to  procure  a 
miscarriage  of  such  woman,  unless  the  same 
is  necessary  to  preserve  her  life,  Is  punish- 
able," etc  We  there  held  that  the  state 
was  not  only  required  to  allege  the  excep- 
tion or  negative,  but  that  it  also  was  requir- 
ed to  prove  It  We  there,  quoting  from  the 
case  of  State  v.  Aiken,  109  Iowa,  643,  80  N. 
W.  1073,  said:  "As  a  general  rule  when  the 
offense  is  grounded  on  a  negative,  and  when 
that  negative  is  an  essential  element  of  the 
crime,  the  burden  is  on  the  state  to  prove  it" 
No  doubt  all  that  is  required  of  it  in  the 
first  Instance  is  to  make  out  a  prima  facie 
case,  but  that  it  must  do  In  order  to  make 
out  its  case.  And  quoting  from  Moody  v. 
State,  17  Ohio  St  110,  we  also  said:  "The 
absence  of  such  necessity  is  then  so  far  de- 
scriptive of  the  crime  that  the  offense  can- 
not be  established' without  proof  that  such 
necessity  did  not  exist  It  is  the  producing 
an  abortion  in  the  absence  of  such  neces- 
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sity  tbat,  npon  the  theory  of  the  statute, 
constitutes  the  offense." 

So  here  I  think  it  is  clear  that  the  want 
of  a  license  ia  an  essential  element  of  the 
alleged  crime  and  a  descriptive  part  of  it 
The  charged  offense  is  a  sale  without  a  li- 
cense. The  defendant  could  not  properly  be 
convicted  without  a  finding  that  he  had  no 
Uc«i8e.  That  fact  constituted  a  part  of  the 
substantive  cause  of  action.  To  support  the 
Judgment  a  finding  In  favor  of  the  city  on 
the  alleged  negative  put  in  issue  by  the  de- 
fendant's plea  was  an  essential  and  must 
necessarily  be  implied  In  the  general  ver- 
dict. When  such  is  the  case,  the  prosecu- 
tion is  not  only  required  to  allege  but  also 
to  prove  the  negative  allegation.  Of  course 
a  less  amount  of  proof  as  to  such  an  allega- 
tion than  is  usually  required  may  avail, 
bat  the  truth  of  it  as  a  part  of  the  case  of 
the  prosecution  must  in  some  way  be  made 
prima  fade  to  appear,  or  must  otherwise  be 
made  to  appear  at  the  trial  by  evidence. 

In  16  Cyc.  927,  the  doctrine  is  stated,  and 
is  supported  by  numerous  cases  of  many  of 
the  states  and  of  England  that,  whenever  an 
afBrmative  case  requires  proof  of  a  material 
negative  allegation,  the  party,  whether  plain- 
tiff or  the  defendant,  has  the  burden  of 
proving  it,  even  as  to  facts  within  the  knowl- 
edge or  control  of  the  other  side.  This  is  a 
rule  of  evidence  well  established  and  fre- 
quently applied  both  in  criminal  and  civil 
cases.  It  was  again  but  recently  applied  by 
this  court  in  the  case  of  Wilkinson  v.  O.  S. 
L.  R.  Co.,  85  Utah,  110,  99  Pac.  466.  There 
a  statute  (C!omp.  Laws  1907,  g  447)  required 
a  locomotive  before  crossing  a  main  track 
at  grade  of  another  railroad  to  come  to  a 
full  stop  at  a  distance  %iot  exceeding  400 
feet,  "provided  that,  whenever  interlocking 
signal  apparatus  and  derailing  switches  are 
adopted,  such  stop  shall  not  be  required," 
and  made  a  violation  of  the  provisions  a 
misdemeanor  and  rendered  the  corporation 
operating  the  engine  liable  in  damages  to 
one  injured  through  such  neglect.  This 
court  held  that  the  burden  of  proving  the 
negative  that  there  were  no  interlocking  sig- 
nal apparatus  and  derailing  switches  was 
npon  the  plaintiff,  the  party  who  had  alleged 
and  asserted  that  the  locomotive  was  in  vio- 
lation of  the  statute  operated  over  a  main 
track  at  grade  of  another  railroad  without 
stopping. 

I  think  the  Wells  Case  and  the  Wilkinson 
CJase  on  this  point  were  correctly  decided, 
for  in  the  one  the  exception,  and  in  the  oth- 
er the  proviso,  was  a  part  of  the  enacting 
clause  creating  the  offense,  and  was  in  part 
descriptive  of  it 

That  the  want  of  a  license,  under  a  stat- 
ute or  an  ordinance  as  here,  was  a  necessary 
and  essentia]  allegation  of  the  complaint, 
and  that  the  alleged  criminal  act  was  not 
complete  without  it,  .is  conceded  by  all  of  the 
anthorities.    And,  if  the  cases  of  this  court 


just  referred  to  are  observed,  I  think  It  fol- 
lows that  the  burden  of  proving  the  want  of 
a  license  was  ui>on  the  city  though  the  proof 
of  such  fact  Involved  proof  of  a  negative, 
and  even  though  it  were  peculiarly  within 
the  knowledge  of  the  defendant  It  was  here 
no  more  within  his  knowledge  than  was  the 
fact  of  the  averred  negative  within  the 
knowledge  of  the  defendant  in  the  Wells 
Case. 

But  what  is  there  here  to  justify  the  con- 
clusion that  the  fact  of  the  averred  nega- 
tive was  peculiarly  within  the  knowledge  of 
the  defendant  and  that  the  city  had  not  the 
facility  or  means  of  proving  it?  In  some  of 
the  cases  there  was  some  reason  for  such  a 
condusion.  On  this  point  the  case  of  The 
King  V.  Turner,  5  M.  &  S.  206,  is  freely  cit- 
ed as  a  leading  case  by  text-writers  and 
courts.  In  that  case  there  was  a  conviction 
upon  a  statute  against  a  carrier  for  liavlng 
game  in  his  possession.  As  stated  by  Lord 
EUenborough,  there  were  10  different  heads 
of  qualifications  enumerated  hi  the  statute, 
among  them  a  person  having  lands  or  enti- 
tled to  an  estate.  Proof  of  any  one  of  the 
qualifications  enumerated  under  the  differ- 
ent heads  Justified  the  accused's  possession. 
The  enumerated  qualifications  were  in  effect 
exceptions  and  not  ingredients  of  the  offense. 
Lord  EUlenborough  observed  that  if  the  pros- 
ecution should  be  required  to  prove  the  neg- 
ative of  all  of  the  qualifications  under  the 
10  different  heads,  "there  would  be  a  moral 
Impossibility  of  ever  convicting  upon  such 
an  information,"  Justice  Bayley,  "We  can- 
not but  see  that  it  is  next  to  Impossible  that 
the  wituess  for  the  prosecution  should  be 
prepared  to  give  any  evidence  of  the  defend- 
ant's want  of  qualification,"  and  Justice  Hol- 
royd,  "All  these  qualifications  are  peculiarly 
within  the  knowledge  of  the  party  Umself, 
whereas  the  prosecution  has  probably  no 
means  whatever  of  proving  a  disqualifica- 
tion." 

Here  the  defendant  was  complained 
against  and  prosecuted  by  Salt  Lake  City, 
the  only  person,  the  corporation,  authorized 
to  grant  a  license  to  sell  liquors  within  the 
corporate  limits  of  the  city.  Under  the  or- 
dinance liquor  licenses  were  granted  for  a 
term  of  only  three  months.  Before  any  li- 
cense was  granted  by  it  a  written  petition 
therefor  and  a  bond  were  required  to  be  fil- 
ed with  the  city  recorder  and  a  copy  of  the 
petition  and  an  affidavit  with  the  license  as- 
sessor. A  record  of  such  facts  and  of  the 
granting  of  licenses  were  made  and  kept  It 
is  by  statute  made  the  duty  of  the  city  re- 
corder to  keep  "all  papers  and  records  of 
the  city,  and  keep  a  record  of  the  proceed- 
ings of  the  city  council  whose  meetings  it 
shall  be  his  duty  to  attend."  The  fact  of 
whether  the  plaintiff  had  or  had  not  granted 
a  license  to  the  defendant  to  sell  intoxicat- 
ing liquors  was  therefore  not  peculiarly 
within  the  knowledge  of  the  defendant,  but 
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was  equally  within  tbe  Icnowledge  of  tbe 
plaintiff,  its  agents,  and  officers.  It  bad  not 
only  ready  and  convenient  means  of  ascer^ 
taining  tbe  want  of  a  license  If  one  was  not 
issued  to  blm,  but  it  also  bad  the  facility 
and  ready  means  of  proving  it  I  see  no 
good  reason  for  here  saying  or  holding  that 
tbe  fact  was  peculiarly  within  tbe  knowl- 
edge of  tbe  accused,  or  that  tbe  city  bad 
not  the  means  and  facility  of  proving  it 

True  the  defendant,  if  he  bad  a  license, 
could  readily  have  produced  it  So  could  he 
readily  have  testified  that  be  sold  no  liquor 
to  tbe  persons  named  in  tbe  complaint  if 
such  bad  been  tbe  fact.  The  ta.ct  of  whether 
he  bad  or  bad  not  sold  Intoxicating  liquor 
to  them  was  as  much  within  his  Icnowledge 
as  was  tbe  fact  of  whether  he  had  or  l>ad 
not  a  license.'  Among  the  fundamental 
principles  of  our  criminal  jurisprudence  are 
those  that  tbe  accused  is  presumed  innocoit 
until  be  is  proven  guilty;  that  the  burden 
is  upon  the  prosecution  to  prove  not  one  or 
several,  but  all  of  tbe  essential,  elements 
constituting  the  alleged  offense ;  that  burden 
does  not  shift  and  at  no  stage  of  the  pro- 
ceedings is  tbe  defendant  required  to  prove 
his  Innocence  as  to  any  of  tbe  essential  al- 
leged facts',  and  he  may  or  be  may  not  be 
a  witness  on  his  own  behalf,  and  "bis  neg- 
lect or  refusal  to  be  a  witness  shall  in  no 
manner  prejudice  him  nor  be  used  against 
him  on  tbe  trial  or  proceeding."  These  pro- 
visions are  established  and  guaranteed  by 
our  Constitution  and  statutes,  and  are  rec- 
ognized by  well-established  rules  of  evidence. 
They,  of  course,  may  be  changed  by  direct 
legislative  enactments  not  inconsistent  with 
the  Constitution.  But  In  tbe-  language  of 
the  court  in  tbe  case  of  Hepler  v.  State,  su- 
pra, "It  certainly  is  not  tbe  duty  of  the 
court  to  break  down  established  rules  of  evi- 
dence nor  to  bend  them  to  the  exigencies  of 
a  particular  case.  On  the  contrary.  It  is  the 
recognized  duty  of  courts  to  be  the  conserva- 
tors of  the  law  as  it  is  in  all  its  integrity." 

When  an  exception  or  a  negative  is  not 
an  essential  element  of  the  offense,  nor  de- 
scriptive of  it,  and  when  It  is  matter  in  de- 
fense and  as  such  is  relied  on,  I  see  much 
reason  for  holding  that  the  burden  is  on 
him  who  seeks  a  Justification  or  an  exemp- 
tion under  it.  But  when  It  is  an  essential 
element  of  tbe  alleged  offense,  and  where 
tbe  alleged  criminal  act  is  not  complete  with- 
out it,  and  where  the  affirmative  case  of  the 
prosecution  requires  proof  of  tbe  material 
negative  allegation,  I  do  not  see  on  what 
principle  it  may  be  said  that  tbe  burden  of 
proof  as  to  such  negative  allegation  Is  shift- 
ed to  the  accused,  without  doing  violence  to 
the  fundamental  principle  that  the  defend' 
ant's  plea  of  not  guilty  admits  nothing  and 
casts  tbe  burden  of  proof  on  the  prosecution 
to  "aflarmatively  establish,  as  the  indictment 
must  charge,  every  element  in  the  offense," 


and  every  ingredient  necessary  to  a  convic- 
tion. And  whatever  reasons  may  have  been 
given  by  conrts  for  casting  on  the  defendant 
in  a  criminal  case  tbe  burden  of  disproving 
a  material  negastlve  averment  in  the  com- 
plaint or  indictment  because  It  involved 
proof  of  a  fact  i)eculiarly  within  his  knowl- 
edge, and  because  of  a  want  of  means  or 
facility  on  the  part  of  the  prosecution  to 
prove  the  negative,  are  here  not  present; 
and,  where  the  reasons  fail,  the  rule  itself 
fails. 

I  think  the  Judgment  should'  be  reversed 
and  the  case  remanded  for  a  new  triat 

(41  CUh,  »27) 
STATE  ex  rel.  MURDOCK  v.  RYAN  et  al. 
(Supreme  Court  of  Utah.     June  24,  1912.) 

1.  Quo  Wahkanto  (I  24*)— Natuke  of  Pbo- 
CEEDiNG — Parties  Entitled  to  Sue. 

The  proceeding  in  the  nature  o^  QU"  war- 
ranto, regulated  by  Comp.  I/aws  1907,  S  3609 
et  seq.,  autliorizing  an  action  against  one 
usurping  a  public  office,  or  against  a  corpora- 
tion to  forfeit  its  privileges  and  franchises,  and 
requiring  the  Attorney  General,  when  directed 
by  the  Governor,  to  commence  such  action, 
and  providing  that  when  on  complaint  or  oth- 
erwise he  has  good  reason  to  believe  that  any 
case  can  be  established,  he  shall  commence  an 
action,  and  that  he  may  on  leave  of  court 
bring  the  action  on  the  relation  of  another,  is 
to  determine  and  vindicate  rights  of  a  public 
nature  only,  and  in  all  cases  the  Attorney  Gen- 
eral must  bring  the  action  In  the  name  of  tbe 
state  on  his  own  relation,  or  on  leave  of  court 
on  the  relation  of  another,  except  that  one 
claiming  to  be  entitled  to  a  pubhc  office  un- 
lawfully exercised  by  another  may  bring  an  ac- 
tion in  quo  warranto  in  tbe  name  of  the  state. 
[Ed.  Note. — For  other  cases,  see  Quo  'War- 
ranto, Cent  Dig.  §  27;   Dec.  Dig.  i  24.*] 

2.  Quo  'Waebanto  (|  36*)— Nature  of  Pro- 
ceeding— Parties  Entitled  to  Sue. 

"Where  a  statute  authorizes  an  individual 
claiming  a  right  to  a  public  office  to  bring 
quo  warranto,  he  alone  may  control  the  ac- 
tion.t 

[Ed.  Note. — For  other  cases,  see  Quo  'War- 
ranto, Cent.  Dig.  {  43;    Dec.  Dig.  S  36.*] 

3.  Schools  and  School  Districts  (§  24»)— 
Action  to  Test  'Validitt  of  School  Dis- 
trict—Right of  Citizen  ob  Taxpayer. 

A  citizen  and  resident  taxpayer  of  an  al- 
leged high  school  district  has  no  such  interest 
in  the  validity  of  the  organization  of  the  dis- 
trict as  to  authorize  him  to  sue  in  the  name 
of  the  state  to  test  the  validity  of  the  organ- 
ization of  the  district. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  U  42,  45,  47-49; 
Dec.  Dig.  §  24.*] 

4.  Schools  and  School  Districts  (|  24*)  — 
Corporations— "Validitt— Right  to  Ques- 
tion. 

A  school  district  is  created  by  law,  and 
is  an  arm  of  the  state,  and  the  state  alone  may 
attack  the  validity  of  its  organization. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  $|  42,  45,  47-49; 
Dec.  Dig.  i  24.*i 

5.  Schools  and  School  Districts  ft  24*1— 
Organization — Validity— Right  to  Ques- 
tion—Remedies. 

A  resident  and  taxpayer  of  an  alleged  high 
school  district  may,  under  Comp.  Laws  1907, 


*li'or  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexm 
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I  814  et  teq.,  contest  an  election  to  determine 
the  question  of  the  organization  of  the  district, 
but  the  remedy  is  not  ezclusiTet  but  cnmula- 
tive  -with  the  remedy  by  qno  warranto. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  ji  42,  45,  47-49; 
Dec.  Dig.  I  24.*!) 

6.  Quo  Warranto  ({ 16*)— Parties  Bntttlxd 
TO  Attack— EsTOPPRi,. 

The  state,  unless  estopped  for  special  tea- 
eons,  may  assail  the  organization  of  any  pub- 
lic corporation  by  quo  warranto,  and  others 
having  the  necessary  interest  in  the  subject 
of  the  action  may  in  a  proper  manner  also  as- 
sail such  organization. 

[Ed.  Note. — For  otlier  cases,  see  Quo  War- 
ranto, Cent.  Dig.  {  17;   Dec.  Dig.  |  16.*] 

7.  Quo  Warranto  (|  34*)— Parties  BimrucD 
TO  Sue. 

Where  there  is  a  anion  of  pablic  and  pri- 
Tate  Interest,  an  individual  in  whom  the  pri- 
vate interest  is  vested  may  file  an  information 
setting  forth  the  facts,  including  the  nature 
of  his  interest,  and  present  it  to  the  Attorney 
General,  or  state's  attorney,  who  may  bring 
•nch  action  to  determine  the  rights  of  the  in- 
dividoal,  and,  wliere  the  Attorney  Qenerai  or 
state's  attorney  refuses  to  sue,  the  individual 
ma^  present  the  information  to  a  court  having 
jurisdiction  to  hear  actions  In  quo  warranto  to 
require  the  Attorney  General  or  state's  attor- 
ney_  to  show  cause  wliy  be  should  not  bring  the 
action  on  the  relation  of  the  individual,  and, 
on  snch  application,  the  Attorney  General  or 
state's  attorney  may  show  good  cause  why  the 
action  sbonld  not  be  instituted,  and  the  court. 
if  satisfied  with  the  reasons,  may  refuse  the 
application,  but  otherwise  it  may  order  the 
bringing  of  the  action  on  the  relation  of  the 
individual,  and  on  a  hearing  render  judgment 
granting  proper  relief. 

[Ed.  Note. — For  other  cases,  see  Quo  War- 
ranto, Cent.  Dig.  {  41;   Dec.  Dig.  |  34.*] 

Appeal  from  District  Court,  Wpsatch 
County;  J.  E.  Booth,  Judge. 

Quo  warranto  by  the  State,  on  the  rela- 
tion of  T.  J.  Murdoclc,  against  Orson  Ryan 
and  others  to  test  the  validity  of  a  high 
school  district  From  a  judgment  for  re- 
lator, defendants  appeal.  Reversed  and  re- 
manded. 

W.  S.  Willes,  of  Helber,  and'E.  A  Walton, 
«f  Salt  Lake  Qlty,  (or  appellants.  3.  W.  N. 
Whitecotton,   ot  Provo,  for  respondent. 

FRICK,  O.  J.  The  respondent  aslced,  and 
-obtained,  leave  from  the  district  court  of 
Wasatch  county,  Utah,  to  file  an  Informa- 
tion and  bring  an  action  In  the  nature  of 
quo  warranto  to  test  the  validity  of  the 
organization  of  what  is  Icnown  as  the  "Wa- 
satch High  School  District,"  in  said  Wasatch 
county,  and  also  to  test  the  right  of  the 
several  aiH)ellants  to  act  as  the  trustees  of 
the  said  high  school  district.  The  informa- 
tion was  filed  on  the  1st  day  of  June,  1910, 
and  the  action  or  proceeding  was  commenced 
and  prosecuted  in  the  name  of  the  state  of 
Utah  on  the  relation  of  respondent  Re- 
spondent in  the  Information,  In  substance, 
alleged  that  at  the  time  the  Information  was 
filed  he  was  a  citizen,  a  resident,  and  tax- 
payer within  Charleston  school  district  No. 
4,  in  Wasatch  county,  Utah;  that  on  the  8tb 


day  of  February,  1009,  a  certain  notice  was 
posted  in  five  pnbllc  places  within  said 
Charleston  school  district,  giving  notice  to 
the  electors  that  an  election  would  be  held 
at  a  time  and  place  therein  specified  for  the 
"purpose  of  voting  by  ballot  for  or  against 
the  organization  of  a  high  school  district  to 
be  composed  of  two  or  more  of  the  toUow- 
Ing  named  contiguous  school  districts  within 
the  county  of  Wasatch."  The  notice  also 
contained  the  names  of  the  districts,  and 
stated  the  honrs  at  which  the  polls  would 
open  and  close;  that  in  pursuance  of  said 
notice,  a  pretended  election  was  held  in  said 
Charleston  district  on  the  3d  day  of  March, 
1908,  a  return  of  which  was  made,  and 
which  showed  that  a  majority  of  the  quali- 
fled  electors  of  said  district  had  voted  in 
favor  of  uniting  with  the  other  school  dis- 
tricts named  for  the  purpose  of  organizing  a 
high  school  district;  that  the  ballots  voted 
at  such  election  were  in  the  following  form : 

"For  High  School  1^;"  that  no  other  notice  of 

I  No.  I 

election  was  ever  given  and  no  other  elec- 
tion except  as  stated  ever  held;  that  lilie 
notices  were  posted  in  each  of  the  other 
school  districts  in  said  Wasatch  county,  and 
tliat  a  pretended  election  was  held  in  eacK 
one  at  which  similar  ballots  were  cast  and 
returns  of  said  elections  were  made  show- 
ing that  a  majority  of  the  qualified  electors 
in  each  of  said  school  districts  had  voted 
in  favor  of  organizing  a  high  school  district 
in 'said  Wasatch  county  as  aforesaid;  that 
said  sdtool  districts  out  of  wliich  said  high 
school  district  was  intended  to  be  formed 
are  not  contiguous  territory,  and  that  there 
is  no  such  municipal  corporation  as  "Wa- 
satch High  School  District";  that  each  of 
the  appellants  named,  except  Orson  Ryan, 
"claims  to  be  a  member  of  the  board  of 
trustees  of  the  said  alleged  Wasatch  high 
school  district,  and  that  appellant  Orson 
Ryan  claims  to  be  ex-offldo  president  of  said 
alleged  board  by  reason  of  th«  fact  that  he 
Is  the  county  superintendent  of  schools  in 
said  Wasatch  county";  that  each  of  said 
appellants  holds  said  ofllce  without  any 
right  in  law,  and  that  they  and  each  of  them 
"do  now  usurp  nnlawfully  upon  the  state 
of  Utah,  to  the  damage  of  the  state  of  Utah, 
and  against  the  peace  and  dignity  thereof, 
and  against  the  form  of  the  statute  thereof." 
It  is  also  alleged  in  the  Information  that 
the  relator  apprised  the  Attorney  General 
of  the  state  of  Utah  of  the  foregoing  facts, 
"and  requested  him  in  his  official  capacity 
to  institute  these  proceedings,  but  to  do  so 
the  said  Attorney  General  has  refused  and 
still  refuses,  to  the  great  detriment  of  the 
state  of  Utah,  and  therefore,  and  that  the 
wrongs  done  to  the  state  of  Utah  in  manner 
and  form  above  set  forth  may  be  corrected, 
this  relator  institutes  these  proceedings  on 
behalf  of  the  state."    The  prayer  is  as  fol- 
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lows:  "Wherefore,  plaintiff  demands  judg- 
ment as  to  the  validity  of  the  organization 
of  said  Wasatch  high  school  district,  and  as 
to  the  right  of  the  defendants  to  exercise 
the  office  of  trustees  thereof." 

The  appellants  assailed  the  right  of  the 
respondent  to  institute  and  prosecute  the 
proceedings,  and  also  assailed  the  Jurisdic- 
tion of  the  court  to  permit  blm  to  do  so, 
first,  by  a  motion  to  rescind  the  leave  grant- 
ed by  the  court  to  file  the  information;  sec- 
ond, by  a  general  demurrer  for  want  of 
facts;  and,  third,  by  special  demurrer  in 
which  they  assailed -the  power  and  jurisdic- 
tion of  the  court  and  the  legal  capacity  and 
right  of  the  resiwndent  to  prosecute  the  pro- 
ceedings for  and  on  behalf  of  the  state.  The 
motion  and  demurrers  were  overruled,  and 
the  appellants  answered.  In  view  of  the 
conclusions  reached  by  us.  It  is  not  deemed 
necessary  to  refer  either  to  the  defenses 
set  forth  In  the  answer  or  the  findings  of 
the  court,  except  to  state  that  findings  were 
made  in  favor  of  the  relator,  and  that  judg- 
ment was  entered  in  which  it  was  adjudged 
and  decreed  "that  Wasatch  high  school  dis- 
trict has  never  been  legally"  organized,  and 
has  never  had  "and  has  not  now  any  legal 
existence."  It  was  further  adjudged  "that 
the  exercise  of  the  office  of  trustees  of  Wa- 
satch high  school  district  by  the  defendants 
is  a  usurpation  upon  the  state  of  Utah,  Is 
wrongful  and  without  any  warrant  of  law," 
and  that  the  relator  recover  his  costs.  We 
have  been  thus  particular  In  stating  the 
claims  of  the  relator  and  the  relief  granted 
by  the  court  to  show  that  the  rights  in- 
volved and  the  relief  granted  were  clearly 
and  entirely  of  a  public,  and  not  of  a  pri- 
vate, nature. 

Counsel  for  appellants  contend  that  for 
the  reasons  just  stated  the  court  clearly 
erred  in  permitting  the  Information  to  be 
filed  by  respondent  as  a  private  citizen  and 
taxpayer,  and  further  erred  in  not  sustain- 
ing the  special  and  general  demurrers  to 
the  Information,  and  in  entering  the  judg- 
ment and  decree  as  aforesaid. 

[1]  The  proceeding  in  the  nature  of  quo 
warranto  Is  regulated  by  statute  in  this 
state.  Comp.  Laws  1907,  f  3609,  is  as  fol- 
lows: "A  civil  action  may  be  brought  In 
the  name  of  the  state:  (1)  Against  a  per- 
son who  usurps,  intrudes  into,  or  unlawfully 
holds  or  exercises,  a  public  office,  civil  or 
military,  or  a  franchise,  within  this  state,  or 
an  office  in  a  corporation  created  by  the  au- 
thority of  the  state;  (2)  against  a  public  of- 
ficer, civil  or  military,  who  does  or  sufTers 
an  act  •which,  by  the  provisions  of  law, 
works  a  forfeiture  of  his  office;  (3)  against 
an  association  of  persons  who  act  as  a  cor- 
poration within  this  state  without  being  le- 
gally Incorporated."  Section  3610,  in  i)ub- 
stance,  provides  that  a  like  action  may  be 
brought  against  a  corporation  (1)  when  it 
has  offended  against  any  law  under  which 


It  was  created;  (2)  when  it  has  forfeited  its 
privileges  and  franchises;  (3)  when  it  has 
committed  or  omitted  an  act  amounting  to 
a  forfeiture  of  its  franchises;  (4)  "when  It 
has  misused  a  franchise  or  privilege  con- 
ferred upon  it  by  law,  or  exercised' a  fran- 
chise or  privilege  not  so  conferred."  Sec- 
tion 3611  is  as  follows:  "The  Attorney  Gen- 
eral, when  directed  by  the  Governor,  shall 
commence  any  such  action;  and  when,  upon 
complaint  or -otherwise,  he  has  good  reason 
to  believe  that  any  case  specified  in  the  pre- 
ceding section  can  be  established  by  proof, 
he  shall  commence  an  action."  Section  3612 
Is  as  follows:  "Such  officer  may,  upon  tais 
own  relation,  bring  any  such  action,  or  he 
may,  on  leave  of  the  court,  or  a  judge  there- 
of in  vacation,  bring  the  action  upon  the  re- 
lation of  another  person;  and  if  the  action 
be  brought  under  sub.  1,  sec.  3609,  he  may 
require  security  for  costs  to  be  given  as  in 
other  cases."  .  Section  3613,  among  other 
things,  provides  that  "a  per8<ui  claiming  to 
be  entitled  to  a  public  office  unlawfully  held 
and  exercised  by  another  may,  by  himself 
or  by  an  attorney  and 'counselor  at  law,  bring 
an  action  therefor  In  the  name  of  the  state, 
as  provided  in  this  chapter."  There  are  ad- 
ditional sections  relating  to  what  must  be 
stated  in  the  Information,  what  courts  have 
Jurisdiction,  the  procedure  and  Judgment, 
but  none  of  these  matters  are  material  here. 
By  a  mere  cursory  examination  of  the  fore- 
going provisions  of  our  statute  it  will  be 
seen  that  there  is  one,  and  only  one,  con- 
dition, under  which  a  private  person  may 
bring  an  action  in  the  nature  of  quo  war- 
ranto in  the  name  of  the  state,  and  that  is 
when  he  Is  "claiming  to  be  entitled  to  a  pub- 
lic office  unlawfully  held  and  exercised  by  an- 
other." In  all  other  instances  mentioned  in  the 
foregoing  section  the  Attorney  General  must 
bring  the  action  in  the  name  of  the  state' on 
his  own  relation,  or,  "on  leave  of  court," 
may  bring  it  "upon  the  relation  of  another 
person."  It  is  not  necessary  for  us  to  pause 
at  this  time  to  show  the  nature  and  history 
of  an  action  or  proceeding  in  the  nature  of 
quo  warranto.  It  must  suffice  to  say  that' 
such  a  proceeding  always  was,  and  still  re- 
mains, a  proceeding  for  the  purpose  of  de- 
termining or  vindicating  rights  of  a  public, 
and  not  those  of  a  private,  nature.  It  is 
true  that  there  are  instances  where  statutes 
like  ours  permit  a  private  person  to  bring 
the  action  in  the  name  of  the  state  to  de- 
termine his  right  to  a  public  office.  Even  in 
such  a  case  the  state  or  public  is  interested, 
and,  unless  there  be  a  statute  expressly  per- 
mitting the  claimant  of  a  public  office  to 
bring  the  action,  it  must  be  brought  by  some 
state  official  on  the  relation  of  the  claimant 
of  the  office.  To  this  effect  is  the  great, 
we  may  say  the  overwhelming,  weight  of 
authority. 

[2]  Where,  however,  there  Is  a  statute  au- 
thorizing the  Individual  claiming  the  right 
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to  a  public  ofBce  to  bring  the  action,  be 
alone  may  control  the  same.  State  v.  SH- 
Uott.  13  Utah,  200-206,  44  Pac  248.  By 
what  we  have  said  we  do  not  mean  that  a 
person  claiming  an  office  in  a  private  cor- 
poration may  not  bring  an  action  in  the  na- 
ture of  quo  warranto  to  determine  his  right 
thereto. 

[3]  By  referring  to  the  information  or 
complaint  filed  by  the  respondent  in  this 
proceeding,  it  becomes  apparent  that  he  did 
not  claim  the  right  to  any  public  office,  nor, 
so  far  as  the  statements  In  the  information 
are  concerned,  does  it  appear  that  be  had 
any  interest  in  the  controversy  except  such 
as  any  other  citizen  and  taxpayer  has.  Such 
an  interest  miAet  the  almost  uniform  hold- 
ings of  the  courts  ia  entirely  insufficient  to 
sustain  an  action  in  the  nature  of  quo  war- 
ranto. The  rule  prevailing  in  most  states  is 
admirably  stated  In  32  Cyc.  1432,  in  the  fol- 
lowing words:  "The  right  to  file  an  informa- 
tion In  the  nature  of  a  quo  warranto  be- 
longs to  the  state,  and  the  institution  of  the 
action  Is  a  matter  within  the  discretion  of 
the  Attorney  Oeneral;  and  the  Attorney  Gen- 
eral or  other  authorised  state  officer  must 
Institute  qno  warranto  proceedings  for  the 
redress  of  Injuries  to  the  public  right  Stat- 
ntes  abrogating  the  common-law  rule  have 
not  usually  affected  it  so  far  as  it  concerns 
proceedings  essentially  public  in  purpose.  A 
refusal  I>v  the  Attorney  General  to  prosecute 
in  such  cases  does  not  give  a  private  person 
the  right  to  proceed,  nor  can  the  state  offl^ 
cer  6e  compelled  to  bring  quo  icarranto  pro- 
ceedings. Under  statutes  which  authorize 
the  Attorney  General  or  state's  attorney  to 
petition  for  a  writ  of  quo  warranto  at  the 
instance  of  private  persons,  if  private  rights 
are  involved,  the  consent  of  the  state  officer 
is  essential,  and  the  writ  cannot  otherwise 
be  issued  for  the  redress  of  the  private  In- 
jury. Provision  has  been  made  by  statute 
in  several  states  for  quo  warranto  proceed- 
ings to  redress  private  injuries,  whereby  an 
applicant  may  obtain  the  writ  upon  showing 
an  interest  distinct  from  that  of  the  public, 
such  as  a  right  In  himself  to  an  office.  In 
such  cases  the  consent  of  the  state  is  not 
required,  and  it  need  not  be  alleged  that  the 
Attorney  General  has  refused  to  act."  (Ital- 
ics ours.)  The  foregoing  text,  with  the  ex- 
ception of  the  italicized  portion,  to  which 
we  shall  refer  later,  is  fully  sustained  by 
the  following  well-considered  cases:  People 
T.  Healy,  230  111.  280-296,  82  N.  B.  599,  15 
L.  R.  A.  (N.  8.)  603;  Haupt  v.  Rogers,  170 
Mass.  71,  48  N.  E.  1080;  Porter  v.  People, 
182  111.  516,  55  N.  E.  349;  State  v.  Taylor, 
208  Mo.  442,  106  8.  W.  1023,  13  Ann.  Cas. 
1058;  Toncray  v.  Budge,  14  Idaho,  621,  95 
Pac.  32-33;  State  v.  Olson,  107  Minn.  136, 
119  N.  W.  799,  21  L,.  R.  A.  (N.  S.)  685 ;  City 
of  Chicago  V.  People,  80  111.  498;  Miller  v. 
Town  of  Palermo,  12  Kan.  14 ;  State  v.  Tra- 
cy, 48  Minn.  497,  61  N.  W.  613;    Steelman 


V.  Vlckers,  61  N.  J.  Law,  180,  17  Atl.  153, 
14  Am.  St  Rep.  676 ;  Mills  v.  State,  2  Wash. 
566,  27  Pac.  560. 

In  State  v.  Olson,  supra,  the  Supreme 
Court  of  Minnesota  so  well  reflects  the  situa- 
tion in  this  state,  and  so  clearly  states  the 
reasons  why  private  persons  wiOiout  special 
interests  should  not  be  permitted  to  inter- 
fere in  matters  such  as  are  Involved  in  this 
proceeding,  that  we  take  the  liberty  of  adopt- 
ing the  following  extract  from  the  opinion 
in  that  case:  "We  have,  then,  squarely  pre- 
sented the  question  whether,  where  the  At- 
torney General  refuses  to  interfere,  proceed- 
ings In  the  nature  of  quo  warranto  may  be 
Instituted  in  this  court  by  a  private  citizen 
having  no  interest  in  the  subject-matter  of 
the  controversy  distinct  from  the  general 
public  to  determine  the  legality  of  the  pro- 
ceedings had  for  the  purpose  of  creating  and 
organizing  municipal  subdivisions  of  the 
state.  The  question  has  been  informally  pre- 
sented in  other  applications,  and  disposed  of 
without  a  formal  opinion.  We  deem  it  ad- 
visable at  this  time  definitely  to  settle  the 
question  for  guidance  in  the-  future.  The 
question  whether  proceedings  may  be  so  in- 
stituted to  determine  the  title  of  a  person  to 
a  public  office  has  often  been  before  the 
court  in  one  form  or  another,  and  in  Bar- 
num  V.  GUman,  27  Minn.  466,  8  N.  W.  376, 
38  Am.  Rep.  304,  the  right  was  denied.  But 
In  State  t.  Dahl,  69  Minn.  108,  71  N.  W. 
910,  it  was  held  discretionary  with  th(s  court 
whether  to  grant  the  writ  or  not  where  the 
office  was  filled  by  appointment,  and  not  by 
election.  But  neither  of  those  cases  neces- 
sarily applies  to  one  involving  the  legal  ex- 
istence of  a  municipal  or  quasi  municipal 
corporation.  Corporations  of  that  character 
can  be  created  only  by  the  state,  acting 
through  the  legislative  department  and  are 
brought  into  existence  for  public,  and  not 
private,  purposes.  They  derive  their  fran- 
chise from  the  state,  and  are  created  for  the 
better  regulation  and  government  of  local 
affairs,  and  for  the  enforcement  of  laws  en- 
acted for  the  general  welfare.  Conceding 
for  present  purposes  the  right  of  a  private 
citizen  in  special  cases  to  institute  proceed- 
ings to  test  the  right  of  another  to  hold  an 
office  in  such  a  corporation,  and  for  which 
the  applicant  for  the  writ  is  not  a  claimant, 
when  he  goes  further  with  his  application, 
and  seeks  to  attack  the  legal  existence  of 
the  corporation  and  its  right  to  exercise  its 
public  functions,  a  right  derived  wholly  from 
the  state,  he  encroaches  upon  a  domain  In 
Which  his  Interests  are  not  distinct  from 
those  of  the  other  citizens,  and  he  should  not 
be  heard.  In  such  a  case  the  right  to  In- 
stitute an  Inquiry  into  the  legality  of  the 
acts  of  the  corporation  should  be  confined 
to  the  law  officer  of  the  state,  the  Attorney 
General."     Numerous  cases  are  there  cited. 

In  Miller  v.  Town  of  Palermo,  12  E^an. 
supra,  the  rule  is  stated  in  the  headnote 
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<whlch  correctly  reflects  the  decision  written 
by  Mr.  Justice  Brewer)  as  follows:  "Private 
individuals  wbo  have  no  Interest  other  than 
as  citizens,  residents,  and  taxpayers  of  a 
municipal  corporation  cannot  maintain  an 
action  of  quo  warranto  against  such  corpo- 
ration." In '  that  case  the  purpose  of  the 
proceeding  was  to  "dissolve"  the  corporation 
I>ecau6e  not  legally  organized  and  to  oust  the 
"pretfflided  officers"  of  .  said  coriwratlon. 
Without  quoting  from  the  cases,  we  say, 
without  hesitation,  that  all  those  that  we 
have  cited,  as  well  as  many  others,  will  be 
found  to  fully  sustain  what  is  said  In  the 
foregoing  quotation. 

So  far  as  is  disclosed  from  the  Informa- 
tion filed  by  respondent,  all  his  Interest  in 
this  controversy  consists  In  being  a  citiz^i 
of  this  state  and  a  resident  and  taxpayer 
within  Charleston  school  district,  Wasatch 
county.  It  Is  not  such  an  Interest  as  will 
authorize  him,  under  our  statute,  to  bring 
an  action  of  quo  warranto  to  test  the  valid- 
ity of  a  public  coriwratlon,  although  such 
corporation  is  but  a  school  district  with  but 
limited  and  defined  powers. 

[4]  Such  a  corporation  is,  nevertheless,  one 
that  is  created  by  the  laws  of  this  state,  and 
Is  an  arm  of  the  state  through  which  the 
state  government,  to  some  extent  at  least,  is 
benefited.  What  right  has  a  private  Indi- 
vidual, without  some  special  Interest,  to  rush 
into  the  courts  of  the  state,  and  ask  to  dis- 
solve the  governmental  agencies  of  the  state? 
Although  the  organization  of  such  an  agency 
may  be  very  irregular,  yet  the  state,  whose 
agent  it  is,  for  very  good  and  sufficient  rea- 
sons, may  not  desire  the  agency  to  be  dis- 
solved. Moreover,  conditions  may  have  aris- 
en subsequent  to  the  organization,  however 
imperfect  that  may  have  been,  which  estop 
even  the  state  from  asking  a  dissolution  of 
such  corporation.  Shall  a  private  citizen  be 
permitted  to  do  what  even  the  state  might 
not  be  allowed  to  do  with  regard  to  one  of 
Its  own  creatures?  There  Is,  there  can  be, 
but  one  answer  to  the  foregoing  question. 
In  this  case  the  court  proceeded  to  hear  and 
determine  matters  In  which  the  state  was 
vitally  interested  without  even  inviting  It  to 
come  into  court,  and  this,  too,  after  the  only 
ofilcer  whose  right  it  is  under  the  law  to 
bring  such  an  action  had  refused  to  do  so. 
Counsel  for  the  respondent,  however,  eon- 
tends  that  where,  as  in  this  case,  the  Attor- 
ney General  refuses  to  act,  a  private  indi- 
vidual should  be  permitted  to  bring  the  ac- 
tion, and,  unless  this  Is  done,  there  can  be 
no  remedy  or  relief  for  an  injured  individ- 
ual.   This  does  not  at  all  follow. 

[6]  In  the  first  place,  it  appears  from  the 
Information  that  the  ground  upon  which  re- 
spondent bases  his  right  to  maintain  this 
action  Is  that  the  votes  cast  at  the  election 
at  which  the  proposition  of  whether  a  high 
school  district  should  be  organized  in  Wa- 
satch county  or  not  were  not  legally  cast 


If  this  be  so— that  Is,  If  there  were  Illegal 
votes  cast  for  any  reason — respondent  had 
the  right  to  institute  an  election  contest  un- 
der the  provisions  of  Comp.  Laws  1907,  i 
914  et  seq.,  without  asking  leave  from  any 
one.  True,  such  a  proceeding  would  have  to 
be  commenced  and  prosecuted  promptly,  and 
could  not  have  been  commenced  when  this 
proceeding  was  instituted.  It  was,  however, 
a  remedy  which  the  respondent  could  have 
invoked,  and  thus,  instead  of  seeking  to  dis- 
solve a  public  corporation,  he  could  have 
prevented  its  organization,  and  would  thtis 
not  have  been  required  to  Intermeddle  with 
or  assail  any  rights  because  none  would  have 
then  existed.  Counsel  for  appellants  insist 
that  such  a  contest  was  respondent's  only 
remedy.  Although  there  are  some  authorities 
to  that  -efTect,  we  think  that  the  best  reason- 
ed cases  are  to  the  contrary. 

[6]  It  is  certainly  clear  tliat  the  state,  un- 
less estopped  for  special  reasons,  can  as- 
sail the  organization  of  any  public  corpora- 
tion in  an  action  of  quo  warranto,  and.  If 
the  state  can,  we  can  see  no  good  reason 
why  others  In  a  proper  manner  cannot,  pro- 
vided such  others  have  the  necessary  Interest 
in  the  subject  of  the  action.  In  the  latter 
class  of  cases  the  courts  hold  ttiat  the  rem- 
edies by  contest  and  by  quo  warranto  may  be 
cumulative,  and  not  exclusive. 

[7]  Where  the  courts  differ  and  divide  is 
upon  the  proposition  we  have  italicized  In 
the  quotation  taken  from  Gyc,  namely, 
whether  the  Attorney  General,  In  whom  is 
vested  a  discretion  to  bring  all  such  actions, 
may  be  controlled  by  the  courts.  Some 
courts  hold  that,  although  there  may  be  some 
special  Interest  in  a  private  citizen  which 
would  entitle  him  to  Invoke  the  aid  of  the 
Attorney  General  to  bring  an  action  on  his 
relation,  yet,  if  the  Attorney  General  refuses 
to  bring  such  an  action,  the  courts  cannot 
control  him  or  compel  him  to  do  so.  In  our 
Judgment  the  better  reasoned  cases  are  to 
the  contrary.  In  cases  holding  to  the  con- 
trary It  Is  held  that.  If  there  Is  a  union  of 
public  and  private  Interests,  the  individual 
In  whom  the  private  interests  are  vested 
may  prepare  an  Information  In  which  all  the 
facts  are  set  forth.  Including  the  precise  na- 
ture of  his  Interest,  and  he  may  present  such 
an  information  to  the  Attorney  General,  or 
the  state's  attorney  If  there  be  one,  who  may 
bring  such  an  action  and  demand  that  the 
Attorney  General,  or  the  state's  attorney, 
bring  an  action  to  determine  such  Individual's 
rights.  If  In  case  there  is  some  private  in- 
terest the  Attorney  Greneral  or  state's  attor- 
ney refuses  to  bring  the  action,  the  Indi- 
vidual having  such  special  interest  may  then 
present  the  information  to  the  court  having 
Jurisdiction  to  hear  actions  in  quo  warranto 
and  may  make  an  aiH>lication  to  that  court 
to  require  the  Attorney  Geueral,  or  state's 
attorney,  to  show  cause  why  he  should  not 
bring  an  action  upon  the  relation  of  the  in- 
dividual insisting  as  aforesaid.     Upon  such 
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an  application  the  Attorney  General  may 
show  that  there  are  reasons  or  good  cause 
why  such  an  action  should  not  then  be  in- 
stituted, and  the  court,  U  It  should  find  the 
Attorney  General's  reasons  well  founded, 
may  refuse  the  application.  Or,  if  the  court 
finds  that  the  individual's  interests  can  be 
segregated  and  the  state's  interests  preserv- 
ed without  prejudice  to  either,  the  court  may 
order  the  Attorney  General  to  bring  an  ac- 
tion of  quo  wtarranto  on  the  relation  of  such 
individual,  and,  upon  a  hearing,  render  such 
judgment,  or  grant  such  relief,  as  may  be 
•just  and  proper.  To  this  effect  are  the  fol- 
lowing cases:  Lamoreaux  v.  Attorney  Gen- 
eral, 8»  Mich.  146,  50  N.  W.  812;  Cain  v. 
Brown,  111  Mich.  657,  70  N.  W.  337;  In  re 
Banlc  of  Mt.  Pleasant,  5  Ohio,  250;  People 
V.  Healy,  230  111.  280,  82  N.  B.  599,  15  L.  R. 
A.  (N.  S.)  603.  In  the  foregoing  cases  others 
are  referred  to  which  we  need  not  cite  here. 
In  a  later  Ohio  case  entitled  Thompson  y. 
Attorney  General,  48  Ohio  St.  552,  31  N.  B. 
742,  it  is  held  that  the  discretion  of  the  At- 
torney General  cannot  be  controlled  by  the 
courts,  but  in  that  case  the  rights  involved 
were  entirely  public.  Where  the  rights  are 
purely  public,  then  many  courts  hold  that  a 
private  citizen  may  not  intervene  to  compel 
the  Attorney  General  to  act,  since  such  a 
citizen  has  no  right  to  interfere  with  the 
duties   of  the  Attorney  General. 

The  resiwndent,  therefore,  not  only  had  a 
remedy  by  instituting  an  election  contest,  but 
in  case  he  has  a  special  interest  be  may  also 
request  the  Attorney  General  to  bring  an 
action  of  quo  warranto  upon  his  relation, 
and,  if  the  Attorney  General  refuses  to  do 
so,  respondent  may  then  invoice  the  aid  of 
the  court,  and,  If  he  can  show  that  he  has  a 
special  Interest  to  protect,  the  court  may 
order  the  Attorney  General  to  bring  the  ac- 
tion upon  bis  relation,  and  the  court  wiU 
then  determine  his  rights,  and  give  him  such 
relief  as  he  may  be  entitled  to  under  the 
law.  Our  statute,  howjever,  does  not  permit, 
nor  can  the  courts  of  this  state  allow,  a  citi- 
zen to  Interfere  with  the  state  agencies  with- 
out showing  that  he  has  some  special  inter- 
est which  requires  protection.  Counsel  for 
respondent  has  referred  us  to  the  case  of 
State  V.  Small,  decided  in  1908  by  the  St. 
Loiiis  Court  of  Appeals  and  reported  in  131 
Mo.  App.  470,  109  S.  W.  1079.  Counsel  seems 
to  rely  upon  that  case.  A  mere  cursory  ex- 
amination, however,  shows  that  that  case 
was  prosecuted  under  the  provisions  of  the 
Revised  Statutes  of  Missouri,  S  4457.  The 
general  rule,  and  the  one  we  have  attempted 
to  follow,  is  laid  down  by  the  Supreme  Court 
of  Missouri  in  the  case  of  State  v.  Taylor, 
208  Mo.  442,  106  S.  W.  1023,  13  Ann.  Cas. 
1058,  to  wEich  we  have  already  referred. 
The  case  of  State  v.  Small,  therefore,  has 
no  application  here.  Counsel  also  cites  the 
cases  of  Roeser  v.  Gartland,  75  Mich.  143, 
42  N.  W.  687,  and  State  v.  Alexander,  129 


Iowa,  538,  105  N.  W.  1021.  The  case  from 
Michigan  was  in  fact  prosecuted  by  the 
state's  attorney,  and  hence  the  state  was 
represented  by  its  counsel,  and  the  case  from 
lowTa,  like  the  Missouri  case,  was  prosecuted 
under  a  statute  expressly  authorizing  the 
prosecution.  Code  of  Iowa,  Annotated,  1897, 
§  431C.  These  are  the  only  cases  counsel  has 
referred  us  to,  none  of  which  is  in  point. 
We  have  not  been  able  to  find  a  case  where, 
in  the  absence  of  an  express  statute,  any 
court  has  permitted  a  private  person  to  bring 
and  maintain  a  case  under  facts  and  circum- 
stances like  those  disclosed  in  the  informa- 
tion filed  In  this  case. 

For  the  reasons  stated,  we  are  clearly  of 
the  opinion  that  the  court  erred  in  overruling 
the  demurrers,  and  in  proceeding  to  hear  and 
determine  the  case.  The  judgment  is  there- 
fore reversed,  and  the  cause  remanded  to 
the  district  court  of  Wasatch  county,  with 
directions  to  sustAin  the  demurrers,  and,  in 
view  that  respondent  cannot  maintain  this 
proceeding  for  the  reasons  herein  stated,  said 
court  is  directed  to  dismiss  the  proceedings 
at  the  cost  of  respondent.  Appellants  to  re- 
cover costs  on  this  appeal. 

MCCARTY  and  STRATJP,  JJ.,  concur. 


(41  Utah.  27») 

ROHWER  V.  DISTRICT  COURT  OF  FIRST 

JUDICIAL  DIST.  et  al. 

.(Supreme  Court  of  Utah.    May  11,  1912. 

Rehearing  Denied  June  20,  1912.) 

1.  Infants  (S  22*)— Capacitt  to  Takb  Title 
TO  Land. 

The  mere  tact  that  a  grantee  in  a  deed  is 
an  infant  does  not  prevent  the  title  from  pass- 
ing. 

[Ed.  Note. — For  other  cases,  see  Infants, 
Cent.  Dig.  11  22,  23;    Dec.  Dig.  §  22.*] 

2.  Cebtiobabi    (8    64*)  —  Pboceedings  —  Re- 
view. 

Where  a  district  court  has  taken  probate 
jurisdiction  of  an  estate,  the  Supreme  Court, 
on  certiorari  to  determine  whether  it  had  ju- 
risdiction therein,  cannot  inquire  into  the  ir- 
regularity of  the  proceedings,  or  whether  the 
court  may  have  erred  in  matters  of  law,  when 
the  acts  constituting  the  aile^d  irregularities 
were  not  in  excess  of  jurisdiction. 

[Ed.  Note. — i'or  other  cases,  see  Certiorari, 
Cent.  Dig.  i$  174,  175,  183,  184;  Dec.  Dig.  § 
64.*] 

3.  Bastards  (|  1*)— Who  Are  Illegitimate. 

Under  the  common  law  a  child  not  con- 
ceived or  born  in  lawful  wedlock  was  denomi- 
nated filius  nullius— a  bastard. 

[Ed.  Note. — For  other  cases,  see  Bastards. 
Cent.  Dig.  if  1-3;   Dec.  Dig.  |  1.*] 

4.  Bastards  (S  11*)  —  Legitimation  —  Stat- 

tJTES. 

Const,  art.  3,  effective  January  4,  1896, 
forever  prohibits  polypamous  or  plural  mar- 
riages. Comp.  Laws  1007,  |  1184,  makes  plu- 
ral marriages  void,  and  section  1185  provides 
that  the  issue  of  all  such  marriages,  if  con- 
tracted in  good  faith,  are  iegitimalb  issue  of 
both  parents  if  born  or  conceived  before  it 
was  discovered  that  the  marriage  was  void. 
Section  2833  provides  that  an  illegitimate  child 
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is  the  heir  of  his  mother.  Section  10  provides 
that  the  father  of  an  illegitimate  child,  by 
publicly  acknowledging  it  as  his  son,  receiv- 
ing it  into  his  family,  and  otherwise  treating 
it  as  if  it  were  a  legitimate  child,  thereby 
adopts  it,  and  such  a  child  is  deemed  for  all 
purposes  legitimate  from  the  time  of  its  birth. 
Sections  2833  and  283-1  relate  to  inheritances 
by  and  from  illegitimate  children.  Section  2850 
legitimates  the  issue  of  polygamous  marriages 
heretofore  contracted  between  members  of  the 
Church  of  Jesus  Christ  of  Latter  Day  Saints, 
born  on  or  before  January  4,  1896,  the  date  of 
the  beginning  of  the  state  government,  and  en- 
titles them  to  inherit  from  both  parents  and 
to  all  rights  and  privileges  to  the  same  extent 
and  in  the  same  manner  as  though  born  in  law- 
ful wedlock.  Beld,  in  view  of  the  constitution- 
al and  statutory  provisions  as  to  plural  mar- 
liages  and  legitimacy,  that  section  2850,  was 
intended  to  apply  only  to  the  issue  of  Mormon 
or  plural  marriages,  and  not  to  children  illegit- 
imate at  common  law. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent.  Dig.  i  13;  Dec.  Dig.  S  ll.*] 

5.  BaSTABDS   (§  100*)  —  PEOPBBTT  —  INHEBI- 
TANCE  BY  BABTABDS. 

Under  the  common  law  an  illegitimate 
child  had  no  inheritable  rights  and  could  not 
inherit  property. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent.  Dig.  81  250,  256;   Dec  Dig.  S  100.*] 

6.  Bastards   (g   104*)— Pkopebty— Transmis- 
sion  BY.  .  . 

Under  the  common  law  an  illegitimate 
child  had  no  inheritable  blood  and  could  not 
transmit  property  except  to  the  heirs  of  his 
body. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  SS  251,  257-262;    Dec.  Dig.  §  104.*] 

7.  Bastaeds  (S  104»)—Pboperty— Transmis- 
sion BY  Bastards— Statutes. 

Comp.  Laws  1907,  §  2850,  which  legitima- 
tizes the  issue  of  polygamous  marriages  be- 
tween members  of  the  Church  of  Jesus  Christ 
of  Latter  Day  Saints,  bom  on  or  before  Jan- 
uary 4,  1896,  the  date  of  the  commencement  of 
the  state  government,  and  entitles  them  to  in- 
herit from  both  parents  and  to  all  rights  and 
privileges,  to  the  same  extent  and  in  the  same 
manner  as  though  bom  in  lawful  wedlock,  was 
intended  to  remove  the  stigma  of  bastafdy,  in- 
cluding the  disability  to  transmit  property,  and 
thereunder  the  father  of  a  child  born  of  a  plu- 
ral marriage,  who  has  publicly  acknowledged 
the  child  and  cared  for  him  in  his  own  family 
as  bis  son,  may  inherit  from  such  child. 

[Ed.  Note. — For  other  cases,  see  Bastards, 
Cent  Dig.  g§  251,  257-262;   Dec.  Dig.  {  104.*] 

8.  Certiorari  (J  5*)— Kxistencb  of  Remedy 
ON  Appeal— Discretion. 

Where  an  application  for  a  writ  of  cer- 
tiorari to  the  district  court  acting  in  a  probate 
proceeding,  in  which  its  jurisdiction  was  de- 
nied, was  presented  at  a  time  when  an  appeal 
might  have  been  taken  and  was  pending  for  a 
time  within  which  the  right  to  appeal  lapsed, 
the  existence  of  the  right  to  appeal  was  not 
jurisdictional,  and  the  court  had  a  discretion 
in  granting  or  refusing  the  right. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  H  5,  6;    Dec.  Dig.  |  5.»] 

Certiorari  by  Annie  G.  Rohwer  to  the  Dis- 
trict Court  of  the  First  Judicial  District, 
Hon.  W.  W.  Maugban,  Judge,  presiding,  and 
others,  to  require  defendant  Judge  to  certi- 
fy a  transcript  of  tbe  proceeding  had  in  tbe 
estate  of  Joseph  T.  Anderson,  deceased. 
Writ  quashed,  and  proceeding  dismissed. 


B.  H.  Jones,  of  Brigham  City,  for  plain- 
tifr.  J.  D.  Call,  of  Brigham  aty,  for  de- 
fendants. 

FRICK,  C.  J.  The  plaintiff  applied  for  a. 
writ  of  certiorari  to  require  the  defendant, 
as  judge  of  the  district  court  of  Box  Elder 
county,  Utah,  to  certify  to  this  court  a. 
transcript  of  the  proceedings  had  in  the  es- 
tate of  one  Joseph  T.  Anderson,  deceased.  A. 
writ  was  duly  issued  requiring  defendant  to 
certify  said  proceedings,  which  has  been 
done.  From  the  application  it  is  made  to 
appear  that  the  plaintiff  is  the  mother  of- 
one  Maggie  Rohwer,  who,  on  the  22d  day 
of  March,  1898,  died  Intestate  leaving  sur- 
viving her  said  Joseph  T.  Anderson,  a  minor 
child,  as  her  only  heir  at  law;  that  an  ad- 
ministrator was  duly  appointed  of  the  estate 
of  said  Maggie  Rohwer,  deceased;  that,  to 
wit,  on  the  28th  day  of  October,  1897,  a  pat- 
ent was  duly  issued  by  the  United  States  to 
said  Maggie  Rohwer  wherein  there  was  con- 
veyed to  her  the  S.  W.  %  of  the  S.  W.  %, 
section  28,  township  11  N.,  range  4  W.,  S. 
L.  M.,  Box  Elder  county,  Utah;  that  there- 
after, and  before  said  estate  bad  gone  to 
final  distribution,  to  wit,  on  the  12th  day 
of  August,  1906,  said  Joseph  T.  Anderson 
died  intestate  leaving  surviving  him  nelthoc 
mother,  brother,  nor  sister;  that  notwith- 
standing the  fact  that  said  Joseph  T.  An- 
derson died  before  reaching  the  age  of  ma- 
turity and  at  bis  death  was  the  only  heir  at 
law  of  said  Maggie  Rohwer,  deceased,  the 
defendant,  as  judge  of  the  district  conrt  of 
Box  Elder  county,  Utah,  on  the  application 
of  one  Nephl  P.  Anderson,  appointed  him 
administrator  of  said  estate,  and  is  proceed- 
ing to  administer  and  will  distribute  the 
same  contrary  to  the  provisions  of  Comp, 
Laws  1907,  §  3953.  The  defendant  has  cer- 
tified up  all  the  proceedings  In  both  of  said 
estates.  The  proceedings  are  very  volnmi- 
nous,  but  we  shall  refer  only  to  such  facts 
as  are  material  in  this  proceeding. 

The  material  and  undisputed  facts,  briefly 
stated,  are  as  follows:  Maggie  Rohwer,  the 
daughter  of  the  plaintiff,  and  said  N^hi  P. 
Anderson,  were  both  members  of  the  Church 
of  Jesus  Christ  of  Latter  Day  Saints;  that 
some  time  in  the  80's  said  Anderson  married 
said  Maggie  Rohwer  as  his  plural  wife;  that 
said  Joseph  T.  Anderson  is  the  fruit  of  said 
marriage  and  was  bom  on  the  18th  of  Octo- 
ber, 1895;  that  during  the  lifetime  of  said 
Maggie  Rohwer,  to  wit,  on  the  2Sth  day  of 
October,  1897,  she,  through  a  patent  from 
the  United  States,  became  seised  of  the  S.  W. 
%  of  the  S.  W.  %,  section  28,  township  11 
N.,  range  4  W.,  S.  L.  M.,  Box  Elder  county, 
Utah;  that  thereafter,  on  the  15th  day  of 
March,  1898,  she,  by  warranty  deed,  duly 
conveyed  said  property  to  said  Joseph  T. 
Anderson  as  her  only  child,  which  deed  was, 
on  the  30th  day  of  March,  1898,  duly  re- 
corded on  the  records  of  Box  Elder  county; 
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that  said  Maggie  Rohwer,  on  March  22, 1808, 
died  Intestate  leaving  ber  surviving  said 
Joseph  T.  Anderson  as  her  only  child  and 
heir  at  law;  that  pending  the  administration 
of  ber  estate,  to  wit,  on  the  12th  day  of  Au- 
gust, 1906,  said  Joseph  T.  Anderson  died  in- 
testate leaving  him  surviving  neither  moth- 
er, brother,  nor  sister,  but  left  him  surviv- 
ing said  Nephl  P.  Anderson,  his  father,  and 
who  had  married  said  Maggie  Rohwer,  the 
mother  of  said  decedent,  as  his  plural  wife, 
as  before  stated ;  that  the  real  estate  afore- 
said was,  in  the  petition  for  the  appoint- 
ment of  an  administrator,  alleged  to  belong 
to  said  Joseph  T.  Anderson,  and  was  Inven- 
toried as  belonging  to  said  estate,  and  was  bj 
the  district  court  of  Box  Elder  county  dis- 
trlbnted  to  said  Nephl  P.  Anderson  as  a 
part  of  the  estate  of  the  said  decedent. 

The  only  question  to  be  determined  by  us 
In  this  proceeding  is  whether  the  district 
court  of  Box  Elder  county,  sitting  as  a  pro- 
bate court,  had  Jurisdiction  to  administer 
upon  the  estate  of  said  Joseph  T.  Anderson, 
deceased.  Plaintiff's  counsel  Insists  that  by 
reason  of  the  provisions  contained  in  section 
3963,  supra,  the  district  court  exceeded  its 
Jurisdiction  in  attempting  to  administer  up- 
on the  estate  of  Joseph  T.  Anderson,  and 
that  SQCh  attempt  was  in  direct  violation  of 
the  provisions  of  that  section,  which,  so  far 
as  material  here,  are  as  follows:  "If  the  de- 
cedent has  left  a  surviving  child,  and  the  is- 
sne  of  other  children,  and  any  of  them,  be- 
fore the  close  of  the  administration,  have 
died  while  under  age  and  not  having  been 
married,  no  administration  on  such  de- 
ceased child's  estate  Is  necessary,  but  all 
the  estate  to  which  such  deceased  child  was 
entitled  by  inheritance  must,  without  admin- 
istration, be  distributed  to  such  child's  heirs 
at  law."  It  Is  Insisted  that  the  land  herein- 
before referred  to  was  a  part  of  the  estate 
of  Maggie  Rohwer,  deceased;  that  the  only 
heir  at  law  she  left  surviving  her  was  said 
Joseph  T.  Anderson,  her  only  child;  that  he 
died  pending  the  administration  of  her  es- 
tate; therefore  said  estate  should  have  been 
distributed  to  the  heirs  at  law  of  said 
Joseph  T.  Anderson  without  administration 
as  provided  In  the  foregoing  section.  Fur- 
ther, that  inasmuch  as  said  Anderson  died 
under  the  conditions  we  have  stated  above, 
bis  grandparents,  of  whom  the  plaintiff  Is  one, 
were  bis  only  heirs  at  law,  and  hence  enti- 
tled to  Ills  estate.  In  making  the  foregoing 
contention,  it  is  assumed  that  the  conveyance 
from  Maggie  Rohwer  to  said  Anderson  as 
her  only  child,  and  to  which  we  have  refer- 
red, is  of  no  legal  effect  No  reason  is  as- 
signed why  said  conveyance  should  not  be 
given  its  ordinary  legal  effect 

[1]  The  mere  fact  that  the  grantee  in  said 
deed  was  an  infant — ^a  mere  child — certain- 
ly would  not  prevent  the  title  from  passing. 
If  the  title  passed,  and  for  the  purposes  of 
this  proceeding  we  must  assume  that  it  did 
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pass,  then  the  real  estate  described  in  said 
deed  was  the  property  of  said  Joseph  T.  An- 
derson at  his  death,  and  not  the  property  <of 
his  mother,  Maggie  Rohwer,  at  the  time 
she  died.  This  being  so,  the  provisions  of 
the  section  we  have  quoted  have  no  applica- 
tion, because  the  estate  of  said  Anderson, 
although  he  was  a  minor,  could  legally  be 
administered  upon  the  same  as  any  other  es- 
tate. In  view  that  the  law  governing  the  ap- 
pointment of  an  administrator  in  the  estate 
of  said  minor  was  complied  with,  the  court 
acquired  Jurisdiction  of  said  estate. 

[2]  The  court  having  acquired  Jurisdiction 
of  the  estate,  we  cannot,  in  this  proceeding, 
inquire  into  the  regularity  of  the  proceed- 
ings, or  whether  the  court  may  have  erred 
in  matters  of  law  when  the  acts  constituting 
such  assumed  Irregularities  were  not  without 
or  in  excess  of  Jurisdiction. 

[S,  4]  If  we  shall  assume,  however,  that 
the  title  to  the  real  estate  in  question  did 
not  pass  to  Joseph  T.  Anderson  by  the  deed 
referred  to  herein,  still  the  plaintiff  must  fail 
In  this  proceeding.  It  is  not  disputed  that 
Maggie  Rohwer  was  the  plural  wife  of  Nephl 
P.  Anderson,  nor  that  Joseph  T.  Anderson 
was  bom  as  the  fruit  of  said  marriage,  nor 
that  said  Nephi  P.  Anderson  Is  the  father 
of  said  Joseph  T.  Anderson,  deceased.  What 
follows?  Simply  this:  That  although  said 
Joseph  T.  Anderson  was  the  fruit  of  a  plural 
marriage,  yet  in  view  that  he  was  bom  be- 
fore the  4th  day  of  January,  1896,  he,  in 
law,  must  be  treated  the  same  as  a  legltl-- 
mate  child  born  in  lawful  wedlock  would 
have  to  be  treated.     • 

Comp.  Laws  1907,  §  2860,  reads  as  follows: 
"The  issue  of  bigamous  and  polygamous  mar- 
riages, heretofore  contracted  between  mem- 
bers of  the  Church  of  Jesus  Christ  of  Latter 
Day  Saints,  bom  on  or  prior  to  the  ith  day 
of  January,  A.  D.  1896,  are  hereby  legitimat- 
ed; and  such  issue  are  entitled  to  inherit 
from  both  parents,  and  to  have  and  enjoy  all 
rightt  and  privileges  to  the  same  extent  and 
in  the  same  manner  as  though  bom  in  law- 
ful wedlock."    (Italics  ours.) 

It  is  contended,-  however,  that  the  forego- 
ing statute  relates  to  the  subject  of  illegiti- 
mate children  generally,  and  therefore  must 
be  construed  and  applied  in  connection  with 
the  provisions  of  other  sections  relating  to 
the  same  subject.  It  is  insisted  that  If  this 
be  not  done,  the  provisions  of  Comp.  Laws 
1907,  IS  2833  and  10,  wUl  be  Ignored.  The 
former  section,  among  other  things,  pro- 
vides that  an  illegitimate  child  Is  heir  of 
his  mother,  and  the  latter  reads  as  follows: 
"The  father  of  an  illegitimate  child  by  pub- 
licly acknowledging  it  as  his  own,  receiv- 
ing it  as  such  with  the  consent  of  his  wife, 
if  he  is-  married,  into  his  family,  and  other- 
wise treating  it  as  If  it  were  a  legitimate 
child,  thereby  adopts  It  as  such,  and  such 
child  is  thereupon  deemed  for  all  purposes 
legitimate  from  the  time  of  bis  birth." 
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We  are  of  the  opinion  tbat  In  adopting 
section  2850,  supra,  it  was  not  intended  to 
legislate  upon,  or,  to  modify,  or  interfere 
with,  the  provisions  or  effect  of  any  other 
section  or  sections  relating  to  the  subject  of 
that  class  of  illegitimate  children  which,  un- 
der the  common  law,  were  denominated  "bas- 
tards." Under  that  law,  a  child  not  conceiv- 
ed or  bom  in  lawful  wedlock  was  denomi- 
nated filius  nullius;  that  is,  nobody's  son — 
a  bastard.  Schouler's  Domestic  Relations 
(4th  Ed.)  S  276.  Comp.  Laws  1907,  f  2850, 
we  think,  was  intended  to  apply  to  children 
only  which  were  the  issue  of  so-called  Mor- 
mon polygamous  or  plural  marriages.  There 
can  be  no  reasonable  doubt  with  regard  to 
this,  since  the  statute,  in  terms,  speaks  of 
the  issue  of  plural  marriages,  and  not  of 
illegitimate  children  generally.  Moreover, 
the  statute  applies  only  to  such  issue  as 
were  bom  on  or  prior  to  the  4tb  day  of 
January,  1896,  the  day  on  which  the  terri- 
torial government  of  Utah  was  merged  Into 
a  state  government.  In  our  Judgmoit  the 
language  of  the  statute,  entirely  independent 
of  the  conditions  then  prevailing,  which  were 
then  and  are  now  known  to  all  Utah  resi- 
dents— and  which  need  not  be  detailed  here 
— Cleaves  no  room  for  doubt  that  the  provi- 
sions of  section  2850  were  Intended  to  apply 
to  a. particular  class  of  children  only,  which 
is  clearly  pointed  out  in  the  section  itself. 
To  now  construe  the  provisions  of  that  sec- 
tion so  as  to  make  them  applicable  to  the 
.  illegitimate  children  who  under  the  common 
law  were  termed  bastards,  or  to  those  that 
are  referred  to  in  sections  10,  2833,  and  2834, 
requires  not  only  that  a  forced  construction 
he  given  to  the  language  used  in  section 
2850,  but  it  also  requires  that  certain  terms 
of  the  latter  section  be  given  no  meaning  or 
effect  whatever. 

But  there  are  still  other  sections  of  our 
statute  which  shed  some  light  upon  what 
the  Xjegislature  intended  to  accomplish  by 
adopting  section  2850.  There  is  also  a  con- 
stitutional provision  which  must  not  be  over- 
looked that  became  efFectlve  January  4,  1896. 
Article  3  of  the  Constitution  of  this  state 
forever  prohibits  polygamous  or  plural  mar- 
riages. This  requirement  was  a  condition 
imposed  by  the  enabling  act,  and  proper  stat- 
utes through  which  the  constitutional  provi- 
sion is  made  effective  have  been  duly  adopt- 
ed and  have  been  in  force  ever  since  state- 
hood. Although  Congress  had  passed  laws 
whereby  polygamous  and  plural  marriages 
were  prohibited,  yet,  at  the  time  the  terri- 
torial government  was  merged  into  a  state 
government,  there  were  a  large  number  of 
children  who  were  bom  as  the  fruit  of  the 
plural  marriages  that  were  entered  into  dur^ 
Ing  territorial  days,  whose  status  and  rights 
It  was  proper  to  fix  and  .protect  by  state 
laws.  All  ^ural  marriages  were  necessarily 
void  in  law,  and  hence  the  diildren  bom  as 
the  fruit  of  that  relation  were,  in  the  eyes 
of  the  law,  Ulegitifflate.    Comp.  Laws  1907, 


{  1184,  also  makes  such  marriages  void.     It 
is  there  provided  that  all  marriages  are  void 
"when  there  is  a  husband  or  wife  living  from 
whom  the  person  marrying  has  not  been  di- 
vorced."   The  section  following  (1185),  how- 
ever, provides  that  the  Issue  of  all  marriages 
that  are  made  void  by  the  preceding  section, 
if  contracted  in  good  faith,  are  the  legitimate 
issue  of  both  parents   if  bom   or  begotten 
before  it  was  discovered  that  the  marriage 
was  void.    This  ostensibly  does  not  refer  to 
Mormon    plural    marriages.      Section    2833, 
among  other  things,  provides:    "The  issue 
of  all  marriages  null  in  law    •    •    •    are 
legitimate."     This   Identical   provision    was 
also  a  part  of  the  territorial  laws,  and  was 
In  force  until  modified  by  Congress  In  what 
are  commonly   called   the   "Edmunds"   and 
"Edmunds-Tucker"  laws.    It  may  be  asked, 
however — and  the  question  is  pertinent — ^In 
what  way  do  any  or  all  of  the  foregoing  pro- 
visions, except  those  found  in  section  2850, 
make  the  children  of  void  marriages  legiti- 
mate so  as  to  escape  the  consequences  of 
that    condition?     The    answer    Is    obvious. 
Neither  one  nor  all  of  those  provisions  have, 
or  were  intended  to  have,  sudi  effect,  and  a 
child  which  Is  the  Issue  of  a  so-called  plural 
or  Mormon  marriage  la  no  doubt  an  illegiti- 
mate child,  and,  if  it  were  not  for  the  pro- 
visions of  section  2850,  would  have  to  suffer 
all  the  legal,  if  not  all  the  social,  conse- 
quences of  that  status.    The  only  object  In 
view  In  referring  to  the  foregoing  provisions 
was  to  show  that,  so  far  as  illegitimate  chil- 
dren generally  were  concerned,  the  law  cov- 
ered the  subject  when  section  2860  was  pass- 
ed In  1896.    In  view  of  that,  it  was  not  nec- 
essary to  adopt  the  latter  section  unless  It 
was  Intended  to  confer  upon  the  Issue  men- 
tioned therein  larger  rights  than  those  con- 
ferred upon   Illegitimate  children  generally. 
Neither  in  the  eyes  of  the  law  nor  In  the 
eyes  of  society  were  the  children  mentioned 
In  section  2850  bom  as  the  result  of  mere 
lust  or  meretricious  relations,  although  the 
relation  of  their  parents  was  prohibited  by 
law.    The  social  standing  of  such  children 
was  practically  the  same  as  that  of  other 
children   bom  in   lawful   wedlock,   at   least 
when  bom  of  parents  embracing  the  same 
creed  or  faith.    Moreover,  such  a  child  was 
not  Alius  nulUns ;  but  his  parentage  was  and 
is  quite  as  well  known  as  was  and  is  the 
parentage  of   legitimate  children.      Such  a 
child  bore  his  father's  name,  and  he  regard- 
ed the  child  of  his  father,  if  such  child  was 
one  by  a  different  mother, '  whether  of  a  le- 
gal or  a  plural  wife,  as  his  half-brother.    Be- 
sides, every  Latter  Day  Saint,  or  so-called 
"Mormon,"  who  believed  in  plural  marriages, 
regarded  that  relation  as  sacred  and  as  bind- 
ing as  we  who  believe  in  monogamy  hold 
that  relation  sacred  and  binding.    Moreover, 
history  attests  that,  in  many  of  the  countries 
where  the  law  concerning  bastardy  .was  rig- 
orously applied,  even  In  those  countries  there 
was  a  distinction  between  the  child  tbat 
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was  the  frnlt  of  a  6exaal  relation  that  had 
some  social  recogBltlon,  although  Illegal,  and 
a  clilld  which  was  the  result  of  a  purely 
meretricious  relation.  Again,  Congress,  In 
passing  the  Edmunds  (Act  March  22,  1882, 
c.  47,  22  Stat.  30  [U.  S.  Comp.  St.  1901,  p. 
3633])  and  Edmunds-Tucker  laws  (Act  March 
3,  1887,  c.  397,  24  Stat.  635  [U.  S.  Comp.  St. 
1901,  p.  8635]),  in  which  polygamous  and 
plural  marriages  were  prohibited  and  those 
who  entered  into  that  relation  were  requir- 
ed to  be  severely  dealt  with,  also  recognized 
the  justness  of  not  treating  the  children  of 
snob  marriages  as  bastards,  but  as  beings 
who  were  entitled  to  some  legal  recognition 
provided  they  were  born  in  that  relation  pri- 
or to  a  certain  day  fixed  in  the  act.  It  is 
for  that  reason  that  in  those  very  acts  chil- 
dren of  polygamous  marriages  were  legiti- 
mated. In  view  of  the  foregoing  circum- 
stances and  conditions,  the  Legislature  had 
amide  grounds  upon  which  to  base  a  law 
which  in  some  respects  should  make  a  dis- 
tinction between  a  chUd  that  was  the  fruit 
of  a  plural  marriage  and  one  that  was  mere- 
ly the  offspring  of  a  meretricious  relation 
or  of  sexual  Intercourse  the  fruit  of  which 
at  common  law  was  denominated  a  bastard 
because  he  was  flllns  nnllius. 

[B-7]  The  question  for  us  to  solve  therefore 
is:  What  was  the  Intention  of  the  Ijegisla- 
ture  In  adopting  section  2850?  It  is  serious- 
ly contended  that  all  the  Legislature  Intend- 
ed to  and  did  accomplish  was  to  permit  the 
children  who  w«re  bom  before  January  4, 
1896,  as  the  Issue  of  plural  marriages,  to  in- 
herit from  both  parents.  That  is,  while  such 
children  were  legitimated,  they,  nevertheless, 
were  not  legitimated  for  all  purposes,  but 
socb  legitimation  was  limited  to  the  right 
of  Inheriting  from  both  parents ;  a  right  not 
existing  at  common  law.  But  that  la  not 
what  the  statute  says.  The  language  there 
used  Is  that  such  children  are  "hereby  legit- 
imated; and  such  issue  are  entitled  to  in- 
herit from  both  parents,  and  to  have  and  en- 
jov  all  rights  and  privileges  to  the  samte  ex- 
tent  and  in  the  same  manner  as  though  horn 
in  lawful  toedlock."  It  the  construction 
contended  for  be  applied,  namely,  that  no 
further  rights  than  to  inherit  from  both 
parents  were  conferred,  then  the  words  giv- 
en in  italics  are  practically  meaningless. 
The  suggestion  that  they  are  Intended  to 
confer  either  family  or  social  rights  or  privi- 
leges is  entirely  untenable,  because  such 
rights  or  privileges  are  already  covered  by 
the  term  "legitimate."  Moreover,  in  view  of 
what  has  already  been  said,  and  which  was 
well  known  to  the  Legislature,  such  children 
were  not  -In  need  of  having  their  social  or 
family  rights  protected ;  but  they  were  sore- 
ly in  need  of  being  given  the  legal  rights 
which  were  enjoyed  by  their  half-brothers 
and  half-sisters.  These  latter  rights  and 
privileges,  therefore,  were  Intended  to  be  and 
were  given  by  the  section  in  question.  And, 
so  as  to  leave  no  lingering  doubt  In  the  mind 


of  any  one  what  the  rights  and  privileges 
were,  the  Legislature  defined  them  by  mak- 
ing ttiem  the  same  as  those  that  are  enjoyed 
by  those  who  were  bom  in  lawful  wedlock. 
Language  could  not  have  been  selected  which 
was  better  calculated  to  define  what  rights 
and  privileges  were  given.  The  legal  rights 
and  privileges  given  were  to  be  the  exact 
equivalent  of  those  enjoy.ed  by  all  legitimate 
children. 

What  were  those  rights  in  contradistinc- 
tion from  those  that,  under  the  common  law, 
are  withheld  from  illegitimate  children? 
Briefly  stated,  they  are  these:  The  right  to 
inherit  and  the  right  or  privilege  to  transmit 
property  by  descent  or  succession.  Speaking 
upon  this  subject,  Mr.  Schouler  says:  "The 
most  Important  disability  of  an  Illegitimate 
child  at  the  common  law  Is  that  he  has  no 
Inheritable  blood;  that  he  Is  incapable  of 
becoming  heir  either  to  his  putative  father 
or  to  his  mother,  or  to  any  one  else;  that 
he  can  Iiave  no  heirs  but  those  of  his  own 
body."  Schouler's  Dom.  Relations  (4th  Ed.) 
§277. 

In  other  words,  under  the  inexorable  logic 
of  the  common  law,  such  a  child  could  nei- 
ther inherit  nor  transmit  property  except  to 
the  heirs  of  his  body  "because  he  Is  the  son 
of  nobody."  This  was  the  bar  sinister  that 
the  common  law  placed  upon  every  Illegiti- 
mate child.  Can  any  one  reasonably  contend 
that  all  that  was  hitended  by  section  2850 
was  to  remove  this  bar  only  so  far  as  to 
permit  the  issue  named  in  that  section  to 
inherit,  but  still  leave  the  stigma  upon  them 
so  that  they  are  incapable  of  transmitting 
property  except  to  the  heirs  of  their  own 
body,  or  to  their  mother  as  provided  in 
section  28S4?  To  so  construe  the  language  of 
section  2850,  to  our  minds  Intensifies  the  rig- 
orous and  unjust  doctrine  of  the  common 
law  Instead  of  modifying  it.  Why  leave  the 
stigma  of  bastard  upon  the  issue  named  In 
section  28507  If  it  be  true  that  they  had 
overcome  every  social  Inequality  placed  upon 
them  as  a  consequence  of  their  birth,  why 
should  the  legal  stigma  be  retained?  It  is 
intimated,  however,  that  by  the  construction 
we  have  given  to  section  2850  the  father  of 
the  illegitimate  child  is  made  the  benefldary 
of  a  relation  he  entered  Into  in  direct  viola- 
tion of  the  law,  and  thus  he  is  permitted  to 
profit  by  bis  own  wrong.  Such  is  merely  a 
superficial  view.  In  fact,  it  is  not  the  father 
who  Is  punished  by  refusing  to  give  full 
force  and  effect  to  the  provisions  of  the  fore- 
going section,  but  it  is. the  child  who  suffers, 
because  to  him  still  clings  the  stigma  of  be^ 
Ing  incapable  of  transmitting  property  be 
cause  of  his  birth.  What  satisfaction  can 
the  community  derive  from  the  fact  that  the 
father  cannot  inherit,  because  his  child  is  a 
bastard,  and  therefore  cannot  transmit  prop- 
erty to  him?  Does  such  a  result  stigmatize 
the  father  or  the  child?  We  have  no  hesitan- 
cy in  saying  that  the  whole  stigma  of  being 
a  bastard  still  rests  upon  the  child,  and  the 
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father  escapes,  as  be  always  escaped  undo^ 
the  commoq  law,  upon  the  theory  that  the 
child  ia  "nobody's  son."  If  the  father  Is  to 
be  punished,  and  there  is  no  reason  why  he 
should  not  be,  make  the  law  such  that  it 
-will  in  fact  punish  him  without  being  a 
lasting  stigma  resting  npon  the  innocent 
child.  The  father  is  responsible  for  the 
child's  condition,  and  his  punishment  should 
take  some  form  oth*er  than  that  of  prevent- 
ing his  chUd  from  enjoying  all  the  fruits  of 
legitimacy.  If  the  child  cannot  transmit 
property,  it  Is  not  a  legitimate  child,  but  still 
remains  a  bastard.  It  was  this  stigma  that 
was  sought  to  be  removed  by  section  2850, 
and,  if  it  has  not  accomplished  its  purpose, 
it  is  not  because  appropriate  language  was 
not  used  in  that  section.  The  question  of 
what  rights  should  be  conferred  npon  the 
children  mentioned  in  section  2850  was  for 
the  Legislature  to  determine  as  a  matter  of 
state  policy,  and,  when  that  branch  of  the 
state  government  has'  by  law  fixed  the  legal 
status  of  the  issue  mentioned  In  that  section, 
the  courts  have  no  alternative  save  to  de- 
clare and  enforce  the  law. 

But  reference  is  made  to  the  following 
cases,  which,  it  is  claimed,  hold  to  a  dlCTerent 
view,  namely:  McCuUy  v.  Warrick,  61  N.  J. 
Bq.  606,  46  Atl.  949;  Keeler  v.  Dawson,  73 
Mich.  602,  41  N.  W.  700;  Doe  v.  Bates,  6 
Blackf.  (Ind.)  533;  McCormick  v.  Cantrell, 
15  Tenn.  615;  Bent  v.  St.  Train,  30  Mo.  268; 
Miller  V.  Stewart,  8  GiU  (Md.)  128;  Croan  v. 
Phelps,  94  Ky.  213,  21  S.  W.  874,  23  L.  R.  A. 
753;  Lessee,  etc.,  v.  Lake.  8  Ohio,  290;  and 
Blair  V.  Adams  (C.  G.)  59  Fed.  243.  In  all 
of  those  cases  the  courts  did  no  more  than 
pass  upon  the  rules  of  succession  that  were 
applicable  to  bastards  under  the  common  law. 
In  most  of  the  cases  the  common  law  is 
either  enforced,  or  statutes  in  derogation 
thereof  are  strictly  construed  and  applied. 
But  such  is  not  the  rule  of  construction  re- 
quired in  this  state.  Comp.  Laws  1907,  | 
2489,  expressly  requires  a  liberal  construc- 
tion to  be  given  to  all  statutes  so  as  to  effect 
their  purposes.  The  only  case  which  seems 
in  point  is  the  one  cited  from  the  Supreme 
Court  of  Tennessee.  In  that  case  the  court 
passed  on  a  private  act  in  which  it  was  pro- 
vided that  the  illegitimate  child  referred  to 
in  the  act  "shall  in  all  respects,  both  in  law 
and  equity,  be  upon  an  equal  footing  with 
the  other  children"  of  the  parents.  This,  it 
was  held,  "is  too  general  to  create  in  an  il- 
legitimate child  an  Inheritable  quality,"  or 
to  enable  the  parent  or  his  legitimate  chil- 
dren to  inherit  the  estate  of  an  illegitimate 
child.  In  that  case,  and  in  all  others  that 
are  cited,  the  courts  dealt  only  with  what 
under  the  common  law  were  termed  bastards, 
and  they  so  denominated  them  in  the  opin- 
ions. There  were  no  such  conditions  to  be 
met  as  was  the  case  tn  this  state,  and  it  is 
very  clear,  both  from  the  decisions  and  the 
language  of  the  statutes  passed  on  in  those 
decisions,  that  It  was  not  intended  to  pass 


upon  any  such  or  similar  conditions.  Wblle 
we  do  not  mean  to  intimate  that  the  law  as 
declared  by  those  decisions  is  not  good  law 
when  applied  to  the  conditions  there  dis- 
closed, yet,  in  our  Judgment,  we  would  be 
far  from  administering  the  law  of  this  state 
as  it  Is  written  if  we  held,  in  the  case  at  bar, 
that  in  adopting  section  2850  it  was  not 
Intended  to  confer  all  the  rights  and  privi- 
leges enjoyed  by  legitimate  children  npon 
those  mentioned  in  that  section,  including 
the  right  of  transmitting  property.  Neither 
the  language  nor  spirit  of  that  section  au- 
thorizes the  conclusion  that  any  part  of  the 
stigma  which  by  the  common  law  is  cast 
upon  bastards  shall  continue  to  be  visited 
npon  those  who  are  provided  for  therein. 

The  record  in  this  case  also  discloses  tliat 
said  Joseph  T.  Anderson  was  publicly  ac- 
knowledged by  Nephi  Anderson  as  his  own 
child,  was  received  into  and  cared  for  in  Mr. 
Anderson's  family,  and  treated  as  his  own. 
In  view  of  this,  we  think  that  under  the  pro- 
visions of  section  10,  which  we  have  herein- 
before set  forth  In  full,  said  Joseph  T.  An- 
derson must  be  "deemed  for  all  purposes 
legitimate  from  the  time  of  his  birth."  The 
language  there  used  Is  that  such  a  child  is 
legitimated  for  all,  and  not  only  for  tome, 
purposes.  "All  purposes"  mean  that  the  child 
may  transmit  property  as  well  as  inherit  it. 
Courts  have  no  right  to  place  limitations  on 
plain  and  unambiguous  language,  unless  un- 
der peculiar  circumstances  limitations  are 
required  for  the  purpose  of  preserving  or 
making  effective  other  provisions  upon  the 
same  subject 

[•]  It  is,  however,  suggested — ^not  by  any 
of  the  defendants,  but  by  a  member  of  this 
court — that  the  writ  should  be  quashed  npon 
the  ground  that  an  appeal  lies  from  the  or- 
der of  the  court  which  we  have  reviewed 
herein,  and  tliat  the  plaintiff  therefore  had  a 
plain,  speedy,  and  adequate  remedy.  The 
application  for  a  writ  has  been  pending  in 
this  court  for  many  months,  and,  even  though 
it  were  conceded  that  when  the  application 
in  this  case  (In  which  the  Jurisdiction  of 
the  district  conrt  Is  denied)  was  presented 
the  right  to  an  appeal  existed,  the  time  has 
now  fully  elapsed  within  which  an  appeal  Is 
permitted,  and  hence  no  appeal  Is  now  per- 
missible. If  there  was  any  error  committed 
by  this  court,  it  was  in  permitting  the  appli- 
cation to  be  filed,  and  In  issuiug  the  alter- 
native writ — for  which"  the  writer  hereof  as- 
sumes his  full  share  of  responsibility.  If  we  - 
desire  to  insist  upon  the  strict  rule  that  we 
will  not  hear  applications  of  this  kind  where 
an  appeal  was  possible,  we,  in  all  fairness 
to  the  plaintiff,  should  have  made  such  an 
order  when  the  application  was  presraited. 
As  we  view  it,  the  question,  in  view  of  the 
whole  record,  is  not  Jurisdictional.  This 
court,  in  common  with  all  courts  having  the 
power  to  issue  writs  of  certiorari,  may  exer- 
cise a  reasonable  discretion  in  granting  or 
refusing  a  writ    The  majority  of  this  court 
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Is  of  the  opinion  tbat  In  this  case  the  discre- 
tion aforesaid  was  properly  exercised.  We 
are  of  the  opinion,  therefore,  that  for  the 
reasons  herein  stated  the  district  court  had 
full  power  and  Jurisdiction  to  make  and 
enter  the  Judgment  or  decree  of  dlstributiou 
which  is  assailed  in  this  application. 

The  writ  heretofore  issued,  therefore, 
shoold  be  quashed,  which  is  accordingly 
done,  and  the  application  is  dismissed,  at 
plalntUTs  costs. 

McCARTT,  X,  concurs. 

STRAUP,  J.  I  concur  in  the  result  dls- 
misshig  the  proceeding  for  the  reason  that  it 
is  not  made  to  appear  that  the  district  court 
acted  beyond  or  in  excess  of  Jurisdiction,  or 
did  not  regularly  pursue  its  authority;  and 
for  the  further  reason  that  there  was  a 
plain,  speedy,  and  adequate  remedy  by  ap- 
peal. Our  statute  provides  that  the  writ  of 
certiorari  may  be  granted  "when  the  inferi- 
or tribunal,  etc.,  exercising  Judicial  functions 
has  exceeded  the  JurlsdlcUon  of  such  tribu- 
nal, etc.,  and  there  is  no  appeal,  nor,  in  the 
Judgment  of  the  court  or  Judge,  any  plain, 
speedy,  or  adequate  remedy."  It  further 
provides  that  "the  review  upon  this  writ  can- 
not be  extended  further  than  to  determine 
whether  the  inferior  tribunal,  etc.,  has  reg- 
ularly pursued  the -authority  of  such  tribu- 
nal, etc." 

Stripped  of  unnecessary  complications,  the 
case  is  this:  Joseph  T''.  Anderson,  issue  of 
a  polygamous  or  plural  marriage,  died  in- 
testate without  Issue.  He  owned  real  estate 
which  he  had  obtained  by  deed  from  bis 
mother.  The  real  estate  was  her  separate 
property.  She  died  before  his  decease.  An 
administrator  was  appointed  to  administer 
his  estate.  His  only  alleged  heirs  are  Annie 
C.  Rohwer,  the  plaintiff,  who  is  his  grand- 
mother, his  mother's  mother,  and  Nephi  P. 
Anderson,  bis  father.  Both  claim  the  prop- 
erty as  the  sole  surrlTlng  heir  of  Joseph  T. 
Anderson,  deceased.  Such  proceedings,  in 
the  course  of  the  administration  of  the  es- 
tate, were  had  whereby  the  court  distributed 
the  property  to  Kepbi  P.  Anderson.  Motions 
for  a  new  trial,  and  to  vacate  the  order, 
and  to  dismiss  the  proceedings'  for  want  of 
Jurisdiction,  and  applications  for  the  ap- 
pointment  of  another  and  different  adminis- 
trator, were  made  and  denied.  Then  this 
application  was  here  made  for  a  writ  of 
certlorarL  In  the  petition  for  the  writ  it 
is  alleged  that  the  distribution  was  made 
without  notice;  that  the  plaintiff  was  de- 
prived of  her  right  to  be  heard;  that  there 
was  no  trial  or  hearing;  that  the  decree  of 
distribution  was  not  supported  by  findings 
or  pleadlngsr  that  the  court  acted  without 
Jurisdiction  and  due  process  of  law;  and 
that  there  was  no  appeal  nor  plain,  speedy, 
and  adequate  remedy  at  law. 

The  record,  as  certified  to  us,  shows  the 
flUsg  of  a  proper  petition  for  distribution, 
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a  judgment  or  order  of  final  distribution  in 
which  are  recited  all  Jurisdictional  facts 
with  respect  to  notice,  trial,  land  a  hearing, 
and  which  contains,  among  others,  a  finding 
that  Nephi  P.  Anderson  was  the  sole  sur- 
viving heir  of  the  deceased,  and  which  ad- 
judicates and  distributes  the  property  ac- 
cordingly. There  is  nothing  aliunde  made 
to  appear  disputing  these  recitals  of  juris- 
dictional facts  as  to  notice,  hearing,  and  a 
trial.  I  therefore  think  the  allegations  of 
the  petition  that  the  distribution  was  made 
without  notice  and  a  hearing  are  not  sus- 
tained by  the  record,  or  by  proof  dehors  the 
record,  and  hence  concur  with  my  Associ- 
ates that  nothing  is  made  to  appear  wherein 
the  district  court  exceeded  jurisdiction  or 
had  not  regularly  pursued  its  authority. 

The  principal  things  argued  by  plaintiff 
involve  questions  of  whether  the  deceased 
left  an  estate,  and  whether  Annie  C.  Rohw- 
er or  Nephi  P.  Anderson  was  entitled  to  it, 
and  it  is  chlefiy  the  determination  of  the 
latter  that  is  sought. by  this  proceeding.  I 
think  the  court  had  undoubted  jurisdiction 
to  hear  and  determine  such  questions  and 
to  make  a  distribution  accordingly.  More- 
over, our  statute  expressly  provides  for  an 
appeal  from  all  final  orders  and  judgments 
of  distribution.  I  cannot  see  wherein  the 
remedy  by  appeal  is  not  plain,  speedy,  and 
adequate  to  correct  whatever  error  may  be 
or  has  been  committed  by  the  court  in  such 
particulars.  The  statute  prescribes  within 
what  time  an  appeal  may  be  taken,  and  to 
have  proceedings  reviewed  on  appeal  the  ap- 
peal must  be  taken  .within  that  time. 
Whether  the  plaintiff  now  has,  or  had,  the 
right  of  an  appeal  when  she  applied  for  this 
writ,  is  not  the  question.  The  pertinent 
question  is:  Did  she  have  the  right  of  an 
appeal  on  merits  from  the  final  order  or 
Judgment  of  distribution,  and  on  such  a  pro- 
ceeding to  have  corrected  whatever  errone- 
ous rulings  may  have  been  committed  by  the 
district  court?  Having  such  right,  she  can- 
not be  permitted  to  resort  to  certiorari  and 
to  have  the  functions  of  that  writ  converted 
into  a  writ  of  mere  review  because  she,  by 
her  own  neglect  or  inattention,  may  have 
forfeited  or  abandoned  her  right  to  appeal, 
or  voluntarily  may  have  failed  to  exerdee  it 
by  pursuing  an  unavailing  and  inappropri- 
ate remedy.  Our  right  to  review  a  proceed- 
ing on  certiorari  is  conferred  vrben  it  Is 
made  to  appear  that  the  inferior  tribunal 
exceeded  Jurisdiction  and  there  is  no  appeal 
nor  any  plain,  speedy,  and  adequate  remedy, 
and  the  statute  forbids  a  review  on  such  a 
writ  to  be  extended  further  than  to  deter- 
mine whether  the  inferior  tribunal  regularly 
pursued  its  authority.  The  plaintiff  in  her 
petition  alleged  that  the  district  court  had 
exceeded  Jurisdiction,  and  that  there  was  no 
appeal  nor  any  plain,  speedy,  or  adequate 
remedy  at  law.  When  the  certified  record 
of  the  court  below  is  examined,  it  Is  found 
that  these  allegations  have  no  support  el- 
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ther  in  law  or  fact.  I  therefore  tblnk  the 
only  proper  disposition  of  the  case  is  a  dis- 
missal of  the  proceedings.  When'  my  Asso- 
ciates reached  the  conclusion,  with  which  I 
concur,  that  it  is  not  made  to  appear  that 
the  district  court  exceeded  Jurisdiction  or. 
Iiad  not  regularly  pursued  its  authority,  the 
functions  of  this  writ  were  spent.  To  pro- 
ceed further,  as  have  my  Associates,  to  a 
review  of  a  ruling  Involving  a  matter  con- 
fessedly and  undoubtedly  within  the  juris- 
diction of  the  lower  court  and  to  a  deter- 
mination of  whether  the  court  correctly  or 
erroneously  distributed  the  property  to 
Nephi  P.  Anderson  or  to  Annie  C.  Rohwer, 
further  than  to  inquire  and  determine 
whether  the  district  court  in  snch  particular 
regularly  pursued  its  authority,  is,  it  seems 
to  me,  to  convert  this  writ  into  one  to  re- 
view mere  error,  to  offend  against  the  stat- 
ute forbidding  the  writ  to  be  so  extended, 
and  to  violate  the  familiar  rule  that  what 
is  not  Juridically  presented  cannot  be  Judici- 
ally decided.  And  La  this  respect  it  is  whol- 
ly immaterial  whether  the  deceased  left  an  es- 
tate acquired  by  him  by  deed  from  his  moth- 
er, or  whether  such  estate  was  acquired  by 
him  under  the  law  of  succession  and  by  in- 
heritance from  his  mother.  In  either  event 
the  deceased  died  leaving  an  estate  consist- 
ing of  the  real  estate,  and  the  question  of 
whether  Nephi  P.  Anderson  or  the  plaintiff, 
Annie  C.  Rohwer,  is  entitled  to  it  is  the 
same. 

Moreover,  the  correctness  of  the  conclu- 
sion reached  by  my  Associates  on  the  merits 
that  Nephi  P.  Anderson,  and  not  the  plain- 
tiff, is  entitled  to  the  property,  may  well  be 
doubted.  But,  as  such  matter  is  not  Judici- 
ally presented  and  not  properly  before  us  in 
this  proceeding,  I  express  no  opinion  on  it, 
and  refer  to  it  only  to  show  the  importance 
of  the  question  and  that  the  determination 
of  it  should  be  withheld  until  it  is  Judici- 
ally presented.  The  deceased  was  Issue  of  a 
polygamous  or  plural  marriage.  It  is  not 
now  the  question  whether  such  marriage, 
and  like  marriages  in  this  state,  was  entered 
into  in  good  faith,  or  as  to  whether  the  par- 
ties to  such  marriages  regarded  the  issue 
thereof  as  did  those  of  monogamous  marri- 
ages. Let  that  be  conceded.  Nevertheless, 
such  marriages,  under  the  law,  were  unlaw- 
ful, and  the  issue  thereof  Illegitimate.  That 
is  conceded.  At  common  law  an  illegitimate 
child  had  no  inheritable  blood  and  was  In- 
cat>able  of  inheriting  from  his  father  or 
mother,' and  was  also  incapable  of  transmit- 
ting an  inheritance  to  either.  He  could 
transmit  property  to  the  heirs  of  his  body 
only.  The  common  law  is  in  force  in  this 
state  except  as  modified  by  statute.  In 
many  of  the  states  the  rule  at  common  law 
respecting  inheritance  and  transmission  of 
estates  by  illegitimate  children  has  been 
changed  by  statute.  It  has  been  changed  by 
our  statute.  Under  statutes  to  remove  such 
disabiliUM  at  common  law,  it  has  generally 
been  held  by  the  courts  that  the  extent  of 


the  statutory  change  from  the  rules  of  the 
common  law  must  be  clearly  defined.  Mc- 
CuUy  v.  Warrick,  61 N.  J.  Eq.  606, 46  Atl.  949. 
And  it  has  been  held  by  all  the  courts  that 
it  belongs  to  the  LegisI:  ure,  and  not  the 
courts,  "to  define  and  establish  the  trans- 
mission of  estates."  Keeler  v.  Dawson,  73 
Mich.  600,  41  N.  W.  700.  It  has  also  been 
quite  generally  held  that  statutes  which  legit- 
imated an  illegitimate  child  or  children  and 
gave  them  the  right  and  capacity  to  inherit 
from  the  mother  or  father  or  both,  as  though 
born  in  lawful  wedlock,  did  not,  however,  give 
the  mother  or  father  the  right  to  inherit  from 
such  child  or  children.  Doe  v.  Bates  (Ind.) 
6  Blackf.  533;  McCormick  v.  Cantrell,  15 
Tenn.  615;  Bent  v.  St.  Vraln,  30  Mo.  268; 
Miller  v.  Stewart,  8  Gill  (Md.)  128;  Groan, 
etc.,  V.  Phelps'  Adm'r,  94  Ky.  213,  21  S.  W. 
874,  23  L.  R.  A.  753;  Lessee  of  Little  v. 
Lake,  8  Ohio,  290;  Blair  v.  Adams,  59  Fed. 
243.  Statutes  removing  common-law  disa- 
bilities of  illegitimate  children  are  for  their 
benefit  and  not  their  parents.  Bntler  v. 
Elyton  Land  Co.,  84  Ala.  390,  4  South.  675. 
And  the  cases  above  cited  show  that,  in  or- 
der that  the  parents  or  either  of  them  may 
have  the  right  to  inherit  from  such  a  child 
or  children,  the  statute  must  grant  that 
right  by  apt  and  appropriate  'words  and 
language  which  fairly  conveys  such  an  in- 
tention. 

Now,  looking  at  our  statute  to  ascertain  to 
what  extent  the  coumon-law  disabilities  of 
illegitimate  children  have  been  removed,  and 
as  to  their  capacity  to  inherit  and  transmit 
an  inheritance,  and  the  right  of  the  parents 
to  Inherit  from  them,  we  find  that  by  Comp. 
Laws  1907,  $  2833,  it  is  provided  that  illegiti- 
mate children  have  the  right  and  capacity  to 
inherit  from  the  father  who  had  acknowledg- 
ed himself  to  be  the  father,  and  in  all  cases 
from  the  mother  in  the  same  manner  as  if 
they  had  been  bom  in  lawful  wedlock.  Then 
the  ne^t  section  prescribes  and  defines  the 
capacity  of  an  Illegitimate  child  to  transmit 
an  Inheritance  and  expressly  provides  who 
may  inherit  from  or  through  It  It  reads: 
"If  an  illegitimate  chUd  dies  intestate,  with- 
out lawiful  issue,  his  estate  goes  to  bis  moth- 
er, or  in  case  of  her  death  to  her  heirs  at 
law."  Under  these  statutes,  which  is  a  part 
of  the  Code  prescribing  and  defining  the  law 
of  succession  and  of  transmitting  property 
of  decedents,  the  mother  and  her  heirs,  but 
not  the  father,  have  the  right  to  inherit  from 
such  a  child  or  children.  That  is  very  plain. 
And  thereunder  the  plaintiff,  the  deceased's 
grandmother,  his  mother's  mother,  and  not 
the  father,  is  here  entitled  to  the  property, 
unless  some  other  statute  can  be  pointed  to 
which  modifies  or  abrogates  these  provisions 
and  gives  the  father  the  right  to  inherit 
The  only  statute  so  pointed  to  is  a  subse- 
quent and  special  statute  which  legitimated 
the  issue  of  certain  polygamous  or  bigamous 
marriages  born  on  or  prior  to  the  4th  day 
of  January,  1896,  and  which  provides  that 
"such   Issue   are   entitled   to   inherit   from 
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both  parents,  and  to  have  and  enjoy  all 
rights  and  privileges  to  the  same  extent  and 
in  the  same  manner  as  though  born  in  law- 
rul  wedlock."  Of  course,  the  Legislature  re- 
garded such  issue  Ulegitlniate,  and  as  having 
uo  more  or  greater  capacity  to  Inherit  or  to 
transmit  an  inheritance  tlian  an  illegitimate 
child  at  common  law,  and  that  no  one  except 
th.e  heirs  of  his  body  had  the  right  to  inherit 
from  such  child,  except  as  modified  and  pro- 
Tided  by  statute.  It  belonged  to  the  Legis- 
lature to  define  and  establish  the  transmis- 
sion of  estates  and  to  prescribe  who  may  in- 
herit. The  statute  here  must  be  looked  at 
dispassionately  and  the  will  of  the  Legisla- 
ture ascertained  from  the  language  employed 
by  it.  Undoubtedly  the  statute  was  passed 
for  the  benefit  of  such  issue,  not  for  their 
parents.  Such  issue  by  this  statute  were 
legitimated.  That  is  dear.  But  under  the 
authorities,  to  confer  on  another  the  right 
to  inherit  from  such  issue,  that  is  not  enough. 
The  Legislature  evidently  thought  that  was 
not  enough  to  even  give  such  issue  the  right 
to  inherit,  and  hence  expressly  provided  that 
"such  issue  are  entitled  to  inherit  from 
both  parents,"  but  restricted  the  right  to  in- 
herit from  the  parents  only,  and  is  silent  as 
to  any  right  of  the  parents  or  either  of  them 
to  themselves  inherit  from  such  issue.  Can 
this  statute  be  construed  to  mean  that  such 
issue  have  the  right  to  inherit  as  issue  bom 
in  lawful  wedlock,  when  the  Legislature  by 
express  terms  restricted  the  right  to  inherit 
from  the  parents  only,  and  that  the  father  is 
granted  the  right  to  inherit  from  such  issue 
when  the  statute  is  sUent  as  to  the  right  of 
any  one  to  biherit  froiu  such  issue  except 
as  may  be  Implied  from  the  language  that 
"such  Issue,"  not  the  parents,  are  entitled 
"to  have  and  enjoy  all  rights  and  privileges 
to  the  same  extent  and  in  the  same  manner 
as  though  bom  in  lawful  wedlock"?  That 
is  the  question.  Courts  generally  holding 
that  statutes  which  legitimated  an  illegiti- 
mate child  or  children  and  gave  them  the 
full  right  to  inherit  as  children  born  In  law- 
ful wedlock,  nevertheless  did  not  give  the 
parents  a  right  to  Inherit  from  such  child  or 
children,  in  the  absence  of  apt  and  appro- 
priate language  granting  such  right,  can  it 
fairly  be  said  that  this  statute  grants  the 
fother  such  a  right,  and  thereby  and  in  such 
particular  modified  the  general  laws  of  suc- 
cession heretofore  referred  to?  I  confess  the 
matter  is  not  free  of  doubt,  but  I  am  clearly 
of  the  opinion  that  the  determination  of  it 
oneht  to  be  reserved  until  it  is  properly  and 
judicially  before  us. 


(a  Utah,  80) 

HAEDT  et  al.  v.  BEIAVER  CITT  et  al. 

(Supreme  Court  of  Utah.     May  10,  1012.) 

1.  Intoxicating  Liquors  (8  37*)— Elections 
— Contests — Statutory   Rioht. 

An  election  in  a  city  to  determine  whether 
the  sale   of   intoxicating  liquors   shall   be   au- 


thorized or  denied  therein  !■  an  election,  within 
Comp.  Laws  1907,  §  014,  authorizing  the  con- 
testing of  the  election  on  any  proposition  sub- 
mitted to  the  vote  of  the  people,  the  official 
ballot  at  the  election  being  "For  Sale"  and 
"Against  Sale,"  with  a  circle  after  each  phrase 
to  enable  the  voters  to  indicate  their  prefer- 
ence by  placing  a  mark  in  either  circle. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  |  42;    Dec.  Dig.  §  37.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2336-2339.] 

2.  Emotions  (S  218*)— NtjMBEBiNO  Ballots 
— Secrecy  op  Ballots. 

The  numbering  of  the  ballots  by  election 
officers  acting  under  the  honest  belief  that  the 
same  is  proper,  and  without  any  intention  of 
destroying  the  secrecy  of  the  ballot,  or  ascer- 
taining how  any  elector  voted,  and  without  in- 
timidating or  influencing  any  voter,  or  pjre- 
venting  any  one  from  voting,  does  not  vitiate 
the  election,  because  violating  the  secrecy  of 
the  ballot  guaranteed  by  Const,  art.  4,  {  8,  pro- 
viding that  all  elections  shall  be  by  secret  bal- 
lot.! 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  S  188;  Dec.  Dig.  {  218.»] 

3.  Elections  (|  28*)  — Secrecy  of  Ballot  — 
Constitutional  Guabantt. 

The  secrecy  of  the  ballot  guaranteed  by 
Const,  art  4,  |  8,  declaring  that  all  elections 
shall  be  by  secret  ballot,  is  intended  to  protect 
the  voters  from  being  unduly  influenced  or  in- 
terfered with  in  the  exercise  of  the  franchise; 
but  the  guaranty  is  not  intended  to  defeat  the 
election  by  taking  advantage  of  irregularities. 
[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  |  18;   Dec.  Dig.    |  28.*] 

4.  Elections  (|  228*)— Imvalidity— Peadd— 
Intimidation. 

Where  an  election  is  conducted  in  violation 
of  a  constitutional  or  statutory  provision,  or 
where,  through  an  act  prohibited  by  law  on  the 
part  of  the  voters,  or  some  of  them,  the  result 
of  an  election  is  affected,  or  where  fraud,  in- 
timidation, or  other  illegal  methods  are  prac- 
ticed, the  election  cannot  stand. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  {  108;  Dec.  Dig.  |  228.*] 

5.  Elections  (i  28*)— Secbect  of  Ballot- 
Constitutional  Guaranty  —  Construc- 
tion. 

The  secrecy  of  the  ballot  guaranteed  by 
Const,  art  4,  §  8,  providing  that  all  elections 
shall  he  by  secret  ballot,  does  not  require  per- 
fect secrecy  in  case  printed  ballots  are  used; 
but  only  approximate  secrecy  is  required. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  $  18;   Dec.  Dig.  {  28.*] 

e.  Elections    (§    227*)  —  Validity  —  Secret 

Ballots. 

Though  ballots  which  were  not  secret  were 
used  and  voted  at  an  election,  but  the  result 
was  unaffected  thereby,  the  ballots  could  not 
be  adjudged  void;  for  electors  cannot  be  dis- 
franchised by  an  act  of  election  officers  or  oth- 
ers, unless  such  act  violates  a  constitutional  or 
statutory  provision,  or  amounts  to  intimidation 
or  fraud. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.   §§  197-200;  Dec.  Dig.  i  227.*] 

7.  Elections  (§  194*)  —  Marked  Ballots  — 
Statutory  Provisions. 

The  numbering  of  the  ballots  by  election 
officers  under  the  honest  belief  that  the  same 
is  proper  is  not  placing  a  distinguishing  mark 
on  the  ballots,  within  Comp.  Laws  1907.  i  848, 
defining  the  circumstances  under  which  ballots 
must  be  counted  or  rejected,  providing  that-  no 
ballot  shall  be  rejected  for  any  error  in  stamp- 
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ing  or  wrttine  tiie  indonementa  thereon  by  the 
election  officers. 

[Ed.  Note.— For  other  cases,  lee  Elections, 
Cent  Dig.  H,166,  167;  Dec.  Dig.  i  194.*] 

Appeal  from  District  Court,  Beaver  Coun- 
ty;   Joshua  Greenwood,  Judge. 

Action  by  J.  W.  Hardy  and  another  against 
Beaver  City  and  others  to  contest  an  election 
In  the  city.  From  a  judgment  adjudging  the 
Section  valid,  plaintiffs  appeaL    Affirmed. 

B.  A.  Walton  and  M.  E.  Wilson,  both  of 
Salt  Lake  City,  and  O.  A.  Murdoclc,  of  Beaver, 
for  appellants.  William  F.  Knox,  of  Beaver, 
for  appellees. 

FRICK,  C.  X  Appellants  Instituted  this 
proceeding  for  the  purpose  of  contesting  and 
annulling  the  result  of  an  election  held  in 
Beaver  city,  Utah.  Said  election  was  held 
pursuant  to  chapter  106,  Laws  Utah,  1911, 
and  the  question  submitted  was  whether  the 
sale  of  intoxicating  liquors  as  a  beverage 
should  be  permitted  within  said  city  or  not 
Upon  a  hearing  the  district  court  entered 
Judgment  declaring  the  election  valid,  from 
which  judgment  this  appeal  is  prosecuted. 

[1]  Before  proceeding  to  a  consideration  of 
the  questions  presented  by  the  record,  it 
becomes  necessary  to  dispose  of  a  prelimi- 
nary question  raised  by  counsel  for  respond- 
ents. He  contends  that  the  provisions  of 
Comp.  Laws  1907,  i  914,  do  not  authorize  a 
contest  of  the  election  in  question;  but,  if 
such  an  election  can  be  assailed.  It  must  be 
done  In  some  proceeding  other  than  that 
contemplated  by  that  section.  We  cannot  as- 
sent to  counsel's  contention.  Section  914,  so 
far  as  material  here,  provides:  "The  election 
of  any  person  to  any  public  office,  the  loca- 
tion or  relocation  of  a  county  seat,  or  any 
proposition  sul>mitted  to  the  vote  of  the  peo- 
ple may  he  contested."  (Italics  ours.)  The 
grounds  for  contest  are  then  set  forth;  and 
the  grounds  stated  in  the  complaint  filed  In 
this  case  are  within  those  enumerated  in  said 
section. 

The  question  submitted  to  the  electors  of 
Beaver  city  was  whether  the  sale  of  Intox- 
icating liquors  as  a  beverage  should  be  au- 
thorized or  denied  within  the  limits  of  said 
city.  The  form  of  the  question  on  the  offi- 
cial ballot  was,  "For  Sale  O"  and  "Against 
Sale  O,"  and  the  voter  indicated  his  pref- 
erence by  placing  a  voting  mark,  either  in 
the  circle  placed  after  the  words  "For  Sale," 
or  In  the  one  placed  after  the  words  "Against 
Sale."  The  election  therefore  was  held  to 
pass  upon  a  "proposition  submitted  to  the 
vot^  of  the  people,"  and  thus  comes  within 
the  purview  of  section  914,  supra.  The  con- 
tention of  counsel  therefore  cannot  prevail. 

Proceeding  now  to  a  consideration  of  the 
merits,  we  find  that  the  controlling  facts  dis- 
closed by  the  record.  In  substance,  are:  That 
on  the  27th  day  of  June,  1911,  appellants 
were  resident  taxpayers  of  Beaver  city,  and 
on  that  day  were  engaged  in  the  business  of 


selling  intoxicating  Uquon  to  be  used  as  a 
beveraga  That  on  that  day  an  election  was 
duly  held  In  said  city  pursuant  to  the  provi- 
sions of  chapter  106,  Laws  Utah,  1911,  to 
determine  whether  intoxicating  liquors  should 
be  sold  within  said  city  as  a  beverage.  That 
said  dty  was  ^vided  Into  three  voting  dis- 
tricts, numbered  1,  2,  and  3,  respectively, 
and  official  ballots  were  prepared  by  the  dty 
officials  to  be  voted  In  each  of  said  districts 
at  said  election,  which  tn  substance  and 
form  were  as  required  by  law,  except  in  this: 
That  on  the  back  thereof  were  printed  the 

letters  "No.  ."    That  the  prints  who 

was  employed  to  print  said  ballots  placed 
said  letters  on  the  back  thereof  without  any 
direction  from  any  one,  supposing  It  was 
necessary  that  somp  one  should  number  the 
ballots  consecutively,  and  that  by  placing  the 
proper  figures  after  the  letters  aforesaid 
each  ballot  would  receive  its  proper  niunber. 
That  the  ballots  were  delivered  to  the  elec- 
tion officials  In  that  form  and  condition,  and 
In  districts  No.  1  and  No.  2  the  officers  as- 
sumed that  the  ballots  should  be  numbered 
as  Indicated;  and  in  said  district  No.  1  all 
the  ballots  were  numbered,  while  In  district 
No.  2  only  a  portion  thereof  were  numbered, 
when  it  was  discovered  that  the  liallots 
should  not  be  numbered;  and  in  district  No. 
S  none  of  the  ballots  were  numbered.  That 
in  district  No.  1  there  were  112  votes  cast 
for  sale  and  146  against  sale,  all  of  which 
ballots  were  numbered,  as  aforesaid.  In 
district  No.  2,  there  were  61  ballots  cast  for 
sal'e  and  113  against  sale,  112  of  which  were 
numbered,  and  62  thereof  were  not  number- 
ed. In  district  No.  8,  152  ballots  were  cast, 
81  of  which  were  for  and  71  against  sale, 
none  of  which  were  numbered.  The  total 
number  of  votes  cast  in  the  city  was  574,  330 
of  which  were  against  sale,  while  244  werQ 
for  sale.  There  were  thus  a  majority  of  86 
votes  against  sale  upon  the  face  of  the  re- 
turns. It  thus  appears  that  out  of  the  whole 
number  of  ballots  cast  there  were  370  that 
were  numbered  and  204  that  were  not  num- 
bered. Out  of  the  204,  97  were  cast  for  and 
107  against  sale,  or  a  majority  of  10  against 
sale. 

[2]  Appellants  contend  that  the  numbering 
of  the  ballots,  as  aforesaid,  vitiated  the  elec- 
tion; and  hence  the  district  court  erred  In 
declaring  It  valid.  Counsel  assert  that  in 
numbering  the  ballots,  as  aforesaid,  their 
secrecy  was  destroyed ;  and,  further,  that 
they  should  not  have  been  counted,  because 
said  numbers  constitute  a  distinguishing 
mark  placed  on  the  ballots;  and,  further, 
that  the  proposition  of  "against  sale"  did 
not  carry,  because  not  a  clear  majority  of  all 
the  votes  cast  at  the  election  were  against 
sale.  Section  8  of  article  4  of  the  Constitu- 
tion provides:  "All  elections  shall  be  hf 
secret  ballot" 

In  view  of  the  facts  presented  by  t Je  rec- 
ord, the  following  questions  arise:    (1)  Did 
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the  placing  of  the  numbers  upon  the  back  of 
the  ballots  destroy  their  secrecy?  (2)  If  It 
be  assumed  that  such  was  the  case,  did  the 
casting  of  said  ballots  vitiate  the  election? 
@)  Did  the  numbering  of  the  ballots  consti- 
tute a  distinguishing  mark,  within  the  pur- 
view of  the  Australian  ballot  law  in  force  in 
this  state,  and  were  the  baUota  thereby  made 
Illegal? 

The  record  discloses  that  when  the  first 
Toter  appeared  at  the  polls  to  cast  his  Tote 
in  districts  No.  1  and  No.  2  he  was  handed 
a  ballot  numbered  1;  and  his  name  was 
written  in  the  poll  book  opposite  No.  1.  A 
similar  record  was  made  with  respect  to  sub- 
sequent voters;  the  only  difference  being 
that  the  numbering  was  In  the  order  in 
which  they  appeared  and  voted.  It  is  con- 
tended, therefore,  that  the  proof  is  conclusive 
that  by  comparing  the  number  of  any  par- 
ticular ballot  with  the  name  which  was 
written  opposite  the  same  number  on  the  poll 
book  any  one  could  ascertain  who  voted  a 
particular  ballot,  and  how  he  cast  his  vote 
on  the  proposition  whether  for  sale  or 
against  sale.  It  is  contended  that  the  secre- 
cy of  the  ballot  guaranteed  by  the  Constitu- 
tion and  statutes  of  this  state  was  thus  de- 
stroyed. It  may  be  conceded  that  in  compar- 
ing the  baUota  with  the  poll  book,  as  sug- 
gested, it  could  be  ascertained  who  cast  a 
particular  ballot,  and  from  the  ballot  it  nec- 
essarily was  made  to  appear  how  such  per- 
son voted  upon  the  proposition,  and  that 
when  these  facts  were  ascertained  the  secre- 
cy of  the  ballot  was  destroyed.  The  evi- 
dence, however,  discloses  that  in  placing  the 
numbers  on  the  back  of  the  ballots  the  elec- 
tion officers  acted  honestly ;  and  that  they 
did  so  merely  because  they  thought  such  a 
course  was  proper,  and  without  any  Intention 
thereby  of  destroying  the  secrecy  of  the  bal- 
lot, or  to  ascertain  bow  any  one  voted  upon 
the  proposition.  It  also  Is  made  to  appear 
that  the  voters  accepted  the  ballots  as  prop- 
er in  both  substance  and  form;  and  there 
is  not  the  slightest  indication  in  the  evidence 
that  the  numbering  of  the  ballots  intimidated 
or  influenced  any  voter  in  any  respect,  or 
prevented  any  one  from  voting.  Indeed,  it 
seems  that  both  the  voters  and  the  election 
officers  regarded  the  ballots  in  question  the 
same  as  ballots  have  always  been  regarded 
at  other  elections.  This  arose  from  the  fact 
that  we  have  a  section  similar  to  those  tn 
force  In  many  states,  which  provides  that 
there  shall  be  stubs  attached  to  all  official 
ballots,  which  shall  be  numbered  consecu- 
tively from  1  upward;  and  on  this  stub  one 
of  the  election  Judges  must  write  the  initials 
of  his  name  before  handing  the  ballot  to  a 
voter,  who  then  takes  it  to  the  voting  booth 
and  marks  it  to  Indicate  his  choice,  and 
folds  and  returns  the  same  to  the  Judge  who 
handed  it  to  him.  The  Judge  then  inspects 
the  stab  to  see  whether  the  ballot  is  the 
same  one  he  handed  to  the  voter,  and  if  It 
Is  be  removes  the  stub  from  the  ballot  and 


returns  the  same  back  to  the  voter,  who  then 
deposits  it  in  the  ballot  box,  and  the  stub 
is  destroyed.  No  such  stub  was  either  re- 
quired or  attached  to  the  ballots  in  question; 

but,  in  view  that  the  letters  "No.  " 

were  found  on  the  back  of  the  ballots,  the 
election  officers  no  donbt  had  in  mind  the 
general  law,  and  they,  without  thinking,  pro- 
ceeded to  number  the  ballots  in  question  as 
aforesaid.  The  evidence  is  without  dispute 
that  those  who  alone  were  responsible  for 
the  numbering  of  the  ballots  acted  honestly; 
and,  further,  that  the  voters  received  the  bal- 
lots and  voted  them  as  the  official  ballots, 
believing  them  to  be  proper  in  form,  and 
paid  no  attention  to  the  fact  that  by  com- 
paring the  numbers  of  the  ballots  with  the 
numbers  on  the  poll  book  set  opposite  the 
names  of  the  voters  it  could  be  ascertained 
how  a  particular  voter  cast  bis  vote.  Nei- 
ther is  it  made  to  appear  that  any  voter  was 
aware  of  the  fact  that  such  comparison  could 
be  made  until  after  the  election. 

Were  the  ballots  void,  or  did  the  use  there- 
of vitiate  the  election?  These  very  ques- 
tions very  recently  came  before  the  Supreme 
Court  of  Idaho  and  are  passed  on  In  the 
case  of  McGrane  v.  County  of  Nez  Perce,  18 
Idaho,  714,  112  Pac.  312,  32  L.  B.  A.  (N.  S.) 
730,  Ann.  Cas.  1912A,  165.  The  Idaho  Con- 
stitution provides  that  "all  elections  by  the 
people  must  be  by  ballot  An  absolute  secret 
ballot  is  hereby  guaranteed,  and  it  shall  be 
the  duty  of  the  Legislature  to  enact  such 
laws  as  shall  carry  this  section  Into  effect" 
At  an  election  held  in  one  of  the  counties  of 
Idaho  to  determine  the  question  whether  in- 
toxicating liquors  shall  be  sold  or. not  bal- 
lots were  used  which  were  consecutively 
numbered,  both  on  the  face  of  the  stub  and 
the  face  of  the  ballot  so  that,  it  could  be 
ascertained  by  comparing  the  ballots  with 
the  poll  book  who  voted  a  particnlar  ballot 
and  how  such  voter  voted,  Just  as  in  the 
case  at  bar.  The  Supreme  Conrt  of  Idaho 
in  effect  held  that,  while  such  a  ballot  was 
not  the  secret  ballot  contemplated  by  the 
Constitution,  yet  to  view  of  the  fact  that 
the  numbers  were  placed  on  the  ballots  In- 
nocently, wlthont  any  purpose  on  the  part  of 
any  one  to  Intimidate  any  one,  or  to  ascer- 
tain how  the  voters  voted  upon  the  ques- 
tion, and  to  view  that  the  voters  cast  such 
ballots  to  good  faith,  bdievtog  them  to  be 
legal  and  to  due  form,  without  being  influ- 
enced in  any  way  to  their  votes  by  the  ose 
of  such  ballots,  the  election  was  valid.  This 
decision  is  assailed  by  appellants'  counsel  as 
being  unsound.  We  have  carefully  read  the 
decision;  and  we  fed  eonstratoed  to  say 
that  to  our  Judgment,  the  reasoning  of  Mr. 
Justice  Ailsble  is  sound,  and  that  the  con- 
clusions reached  by  him  are  supported  by 
the  great  weight  of  authority.  The  more  re- 
cent decisions  with  respect  to  the  legal  effect 
of  casting  numbered  ballots,  from  which  it 
can  be  ascertained  who  voted  them,  and  bow 
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such  voters  voted,  are  reviewed  by  Mr.  Jus- 
tice Allahie;  and  we  shall  do  no  more  than 
to  refer  to  some  of  the  cases  reviewed  by 
him. 

[3]  It  Is  contended  that  Mr.  Justice  Ail- 
shle  lays  too  much  stress  upon  the  claim 
that  courts  should  not  Interfere'  with  the 
will  of  the  people  as  expressed  through  the 
ballot.  In  this  regard,  It  is  argued  that,  un- 
less an  election  Is  In  all  respects  called  and 
conducted  In  accordance  with  both  constitu- 
tional and  statutory  provisions,  then,  in  the 
eye  of  the  law,  there  Is  no  expression  of  the 
people's  will.  In  other  words,  if  the  will  of 
the  people  is  sought  to  be  expressed  by  the 
means  of  an  election,  such  election  must  be 
conducted  In  accordance  with  the  forms  of 
law.  We  may  well  concede  this  claim  in  the 
abstract;  but  the  law  must,  nevertheless,  be 
given  a  rational  application.  For  instance, 
the  right  to  a  secret  ballot  was  intended  as 
a  shield  to  protect  the  voters  from  being  un- 
duly Influenced  or  interfered  with  in  the  ex- 
ercise of  the  franchise,  and  the  community 
from  having  incompetent  and  dishonest  men 
Elected  to  oflSce  by  means  of  fraud  or  in- 
timidation. The  guaranty  of  a  secret  ballot 
was,  however,  not  Intended  to  be  used  as  a 
^ord  by  those  who  may  be  defeated  or  dis- 
appointed at  an  election,  by  being  permitted 
to  talie  advantage  of  irregularities,  and  by 
reason  thereof  have  the  election  declared  in- 
Valid  and  the  result  thereby  obtained  held 
fbr  naught. 

[4]  Where  an  election  talies  place  which  Is 
held  or  conducted  in  violation  of  some  ex- 
press constitutional  or  statutory  provision, 
or  where,  through  some  act  of  commission  or 
omission  prohibited  by  law  on  the  part  of 
the  voters,  or  some  of  them,  the  result  of 
an  election  Is  affected,  or  If  it  be  shown  that 
fraud,  intimidation,  or  other  illegal  methods 
were  practiced,  then  an  election  cannot 
stand.  In  this  case,  it  is  not  claimed  that 
any  of  the  foregoing  conditions  prevailed. 
All  that  is  claimed  Is  that,  by  reason  of  the 
numbering  of  the  ballots.  It  was  made  jws- 
slble  to  destroy  their  secrecy.  Is  this,  when 
standing  alone  and  under  the  circumstances 
detailed,  sufficient  to  authorize  a  court  to 
declare  an  election  invalid,  because  such  bal- 
lots were  used?    We  thinli:  not. 

[J]  In  the  first  place,  as  clearly  pointed 
out  by  Mr.  Justice  Allshle  In  the  Idaho  case, 
perfect  secrecy  in  case  printed  ballots  are 
used  is  neither  contemplated  by  nor  attain- 
aible  under  the  law.  It  is  Well  known  that 
und6r  the  Australian  ballot  law  a  blanlc  col- 
umn or  tlcliet  must  be  left  on  the  ballot,  on 
which,  the  voter  may  write  the  name  of  any 
person  of  his  choice  for  any  o£9ce  for  which 
he  is  permitted  to  vote,  in  case  he  does  not 
desire  to  vote  for  the  persons  named  on  any 
party  ticket  which  is  placed  on  the  ballot. 
He  may  not  only  thus  vote  the  name  of  some 
other  person  to  fill  any  office  on  the  ballot, 
but  he  may  write  bis  own  name,  and. thus 


vote  for  himself.  What  one.  voter  may  do, 
any  number  of  voters  may  do.  Any  person, 
therefore,  who  is  familiar  with  the  hand- 
writing of  such  a  voter  or  voters  may  thus, 
by  such  writing,  identify  the  ballot  or  bal- 
lots cast  by  him  or  them,  as  the  case  may 
be,  and  in  doing  so  may  ascertain  for  whom 
the  vote  or  votes  were  cast  What  Is  true 
of  one  voter  who  writes  names  upon  the 
blank  ticket  may  be  true  of  all  who  may  do 
so.  It  may  also  be  that  the  Judges  of  elec- 
tion are  well  acquainted  with  the  handwrit- 
ing of  many  of  the  voters  tn  a  voting  dis- 
trict; and  they  may  thus  tell  how  some,  if 
not  all,  of  their  neighbors  voted.  In  this 
regard,  what  is  true  with  respect  to  the  elec- 
tion Judges  is  also  true  of  those  who,  under 
the  law,  are  permitted  to  be  present  at  the 
opening  of  the  ballot  boxes  and  the  counting 
of  the  ballots.  If  comparisons  are  permis- 
sible, therefore,  why  could  not  the  handwrit- 
ing on  the  ballots  be  compared  with  other 
writings  of  the  persons,  which  are  known  to 
be  genuine?  If  it  be  said  that  such  com- 
parisons arc  not  permitted  by  law,  then  it 
must  also  be  said  that  no  comparisons  are 
permitted  by  the  same  law.  It  may  also  be 
said  that,  perhaps,  no  law  or  printed  ballots 
can  be  devised  upon  which  the  voter  may 
not  write  the  name  of  the  person  or  persons 
of  his  choice  for  any  office.  Any  law  which 
prevented  the  voter  from  expressing  his 
choice  of  persons  for  any  office  would  not 
give  the  free  and  untrammeled  expression 
which  Is  contemplated  by  the  modem  Sec- 
tion laws.  We  do  not  say  that  a  law  which 
absolutely  prohibited  any  voter  from  writ- 
ing any  name  or  names  on  any  ballot  would 
be  void;  but  what  we  do  say  is  that  we 
know  of  no  such  law,  and  certainly  no  such 
law  is  In  force  In  this  state,  and  we  think 
such  a  law  Is  not  contemplated  by  our  con- 
stitutional provision  referred  to.  Only  ap- 
proximate secrecy  can  be  attained  in  any 
event.  Why  should  the  innocent  numbering 
of  ballots,  from  which  no  more  can  be  as- 
certained than  may  ordinarily  be  ascertain- 
ed from  any  number  of  ballots  used  at  a 
general  election,  where  the  names  of  persons 
are  written  thereon,  vitiate  the  election? 

[61  If  the  mere  use  of  ballots,  the  secrecy 
of  which  is  or  may  be  destroyed,  vitiates  an 
electipn,  then  It  Is  immaterial  whether  a 
large  or  a  small  number  of  such  ballots  were 
used.  We  would,  thus  have  to  declare  an 
election  void  if  it  were  shown  that  ballots 
were  voted,  the  secrecy  of  which  was  de- 
stroyed, whether  the  number  was  large  or 
small.  Such,  in  our  Judgment,  is  not  the 
law.  We  think  the  true  doctrine  is  that, 
although  it  be  shown  that  ballots  which  were 
not  sescret  were  used  and  voted,  yet,  unless 
the  contestant  goes  farther  and  shows  that 
the  result  of  the  election  was  in  fact  affected 
by  voting  such  ballots,  he  cannot  prevail  In 
citntestlng  an  election  so  held.  The  electors 
cannot  be  disfranchised  by  declaring  their 
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votes  Told  for  an  act  or  omission  of  some 
election  officer,  or  some  one  else,  unless  such 
act  or  omission  violates  some  express  consti- 
tutional or  statutory  provision,  or  amounts 
to  intimidation  or  fraud.  To  this  effect  is 
the  great  weight  of  authority.  See,  among 
other  cases,  McGrane  r.  County  of  Nez 
Perce,  18  Idaho,  714,  112  Pac.  312,  32  li.  R. 
A.  (N.  S.)  730,  Ann.  Cas.  1912A,  165 ;  Fam- 
ham  v.  Boland,  134  Cal.  151,  66  Pac.  200, 
366;  Freshour  v.  Howard,  142  Cal.  501,  77 
Pac.  1101;  In  re  Town  of  Groton,  63  Misc. 
Rep.  370,  118  N.  T.  Supp.  417;  Hirsh  v. 
Wood,  148  N.  X.  142,  42  N.  E.  536 ;  Eufaula 
V.  Gibson,  22  Okl.  507,  98  Pac.  565.  In  the 
case  last  dted,  it  is  said:  "A  voter  ought 
not  to  be  disfranchised  and  his  ballot  re- 
jected where,  as  in  this  case,  an  election  of- 
ficer improperly  marks  or  numbers  it,  when 
it  is  not  shown  when  It- was  done,  or  that 
it  was  done  with  the  connivance,  consent, 
or  knowledge  of  the  voter,  an&  for  the  pur- 
pose of  distinguishing  it"  Similar,  and  in 
some  instances  even  stronger,  language  is 
used  in  all  of  the  cases  we  have  cited  above. 
In  all  of  those  cases,  numbered  or  marked 
ballots  were  cast  by  at  least  some,  if  not  all, 
of  the  voters;  but,  notwithstanding  that 
fact.  It  was  held  that  the  ballots  were  prop- 
erly (counted,  and  that  the  elections  at  which 
they  were  cast  were  valid. 

In  principle,  the  case  of  Ritchie  t.  Rich- 
ards, 14  Utah,  345,  47  Pac.  670,  is  not  dis- 
tinguishable from  the  case  at  bar.  In  that 
case,  the  election  was  assailed  upon  the 
ground  that  numbered  ballots  were  used  and 
counted,  the  secrecy  of  which  was  destroy- 
ed ;  and  hence  such  ballots  were  illegal.  In 
other  words.  It  was  contended  ttiat,  because 
such  ballots  were  supplied  to  the  voters  and 
were  voted  at  the  election,  therefore  the 
election  was  void.  While  the  majority  of 
the  court  held  that  the  ballots  were  illegal 
because  of  being  numbered,  yet  the  efTect  of 
the  holding  also  is  that  the  use  thereof  did 
not  vitiate  the  election  nor  affect  the  result 
thereof,  as  shown  by  the  return  of  the  bal- 
lots that  were  cast.  We  are  of  the  opinion, 
therefore,  that,  while  the  numbering  of  the 
ballots  in  question  destroyed  their  secrecy, 
and  for  that  reason  were  not  such  as  the 
constitutional  provision  contemplates,  and 
that  the  use  of  such  ballots  must  be  con- 
demned, yet,  in  view  that  said  ballots  were 
numbered  and  cast  under  the  circumstances 
bereinbefore  stated,  they  were  properly 
counted;  and  the  election  at  which  they 
were  cast  was  also  properly  upheld  by  the 
district  court. 

[7]  Neither  did  the  court  err  in  refusing 
to  reject  the  marked  ballots,  upon  the  ground 
that  the  numbers  placed  thereon  constituted 
distinguishing  marks,  within  the  purview  of 
onr  statute.  We  have  a  special  statute 
(Comp.  Laws  1907,  i  848)  which  defines  when 
and  under  what  circumstances  ballots  that 


have  been  cast  by  the  voters  must  be  counts 
ed  or  rejected.  After  providing  how  the  bal- 
lots must  be  marked  by  the  voters  in  ex- 
pressing their  choice,  and  that  ballots,  not 
marked  as  indicated,  must  be  rejected,  the 
statute  provides  as  follows:  "No  ballot  fur- 
nished by  the  proper  officer  shall  be  rejected 
for  any  error  in  stamping  or  writing  the 
endorsements  thereon  by  the  officers  charged 
with  such  duties,  nor  because  of  any  error 
on  the  part  of  the  officer  charged  with  such 
duty  in  delivering  the  wrong  ballots  at  any 
polling  place,  but  any  ballot  delivered  by 
the  proper  official  to  any  voter  shall,  if  prop- 
erly marked  by  the  voter,  be  counted  as  cast 
for  all  candidates  for  whom  the  voter  had 
the  right  to  vote,  and  for  whom  he  has  vot- 
ed." These  provisions  are  in  strict  harmony 
with  the  doctrine  announced  by  the  courts 
that  voters  are  not  to  be  disfranchised,  nor 
is  the  result,  as  the  same  is  expressed  by 
their  ballots,  when  legally  marked  and  cast, 
to  be  set  aside,  except  for  some  substantial 
reason  which  affected  the  fairness  or  legali- 
ty of  the  election.  The  numbers  placed  on 
the  backs  of  the  ballots  in  question  did  not 
constitute  distinguishing  marks,  tn  view  that 
they  were  not  placed  there  by  the  voters,  or 
with  their  knowledge,  connivance,  or  con- 
sent; and  hence  the  voters  could  not  liave 
been  intimidated  or  influenced  thereby,  nor 
could  they  have  intended  the  numbers  as 
distinguishing  marks.  Moreover,  the  ballots 
in  question  here  were  the  official  ballots, 
and  were,  by  the  proper  election  officers,  ten- 
dered to  the  voters  aa  such.  The  voters 
therefore  had  the  right  to  receive  them  and 
accept  them  as  proper  ballots  to  be  cast  by 
them. 

In  conclusion,  we  desire  to  state  that  we 
have  carefully  examined  the  cases  cited  and 
relied  on  by  appellants.  All  of  the  cases 
cited  by  counsel,  except,  perhaps,  two,  to 
wit,  Sweeney  v.  Hjul,  23  Nev.  409,  48  Pac. 
1036,  and  Treat  v.  Morris,  25  S.  D.  615,  127 
N.  W.  564,  are  easily  distinguishable,  both 
in  fact  and  law,  from  the  case  at  bar.  In 
the  case  of  Sweeney  v.  Hjul,  supra,  a  case 
from  the  same  court,  namely,  Lynlp  v.  Buck- 
ner,  22  Nev.  426,  41  Pac.  762,  30  L.  R.  A. 
354,  is  referred  to.  In  the  latter  case,  the 
court  held  in  accordance  with  the  views 
herein  expressed ;  while  in  Sweeney  v.  Hjul, 
apparently  a  different  conclusion  was  reach- 
ed. This,  however,  is  more  apparent  than 
real,  because  the  court  seeks  to  distinguish 
Sweeney  v.  Hjul  from  the  case  of  Lynip  v. 
Buckner,  supra. 

We  are  of  the  opinion  that  the  ruling  of 
the  district  court  was  right,  and  that  the 
judgment  should  be  affirmed.  Such  is  the 
order.    Respondents  to  recover  costs. 

McCARTT,  J.,  concurs.  STRAUP,  J.,  con- 
cnrs  In  the  result 
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SMITH  et  aL  r.  ORPHBUM  AMUSEMENT 

CO.  et  aL 

(Supreme  Court  of  Utah.    July  23,  1912.) 

cobpobations  (s  432*)— olticebs— llabilitt 

—Evidence. 

In  an  action  for  architects'  services  in  re- 
modeling a  theater  for  a'  corporation,  evi- 
dence Md  to  require  a  findiDg  that  defendants, 
who  were  officers  of  the  corporation,  in  em- 
ploying plaintiffs,  acted  for  the  corporation  and 
not  individually,  and  were  therefore  not  indi- 
vidually liable  for  plaintiffs'   services. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Die.  JS  1717,  1718,  1724.  1726- 
1735,  1737,  1743,  1762;    Dec.  Dig,  |  432.*] 

Appeal  from  District  Court,  Weber  Coun- 
ty;   N.  J.  Harris,  Judge. 

Action  by  J.  A.  Smltb  and  another  against 
the  Orpheum  Amusement  Company  and  oth- 
ers. Judgment  for  plaintiffs  against  defend- 
ant J.  H.  Garrett  alone,  and  be  appeals.  Re- 
versed and  remanded  for  new  triaL 

Gustin,  Gillette  &  Brayton,  of  Salt  Lake 
City,  for  appellant  C.  B.  Holllngsworth,  of 
Ogden,  for  respondents. 

STRAUP,  J.  Tbe  plaintiffs,  partners  in 
business,  brought  this  action  against  the 
Orpbeum  Amusement  Company,  a  corirara- 
tion,  and  Scowcroft  and  Garrett,  to  recov- 
er a  balance  due  for  services  rendered  at 
tbe  alleged  instance  and  request  of  tbe  de- 
fendants, In  preparing  plans  and  specifica- 
tions for,  and  superintending  tbe  remodel- 
ing of,  a  theater  building  known  as  tbe 
Grand  Opera  House  in  Ogden,  and  there- 
after known  as  tbe  Orpbeum  Theater  Build- 
ing. The  case  was  tried  to  tbe  court  without 
a  jury.  At  the  conclusion  of  plaintiffs'  evi- 
dence tbe  court  granted  a  nonsuit  as  to  the 
Orpbeum  Amusement  Company,  and  over- 
ruled a  similar  motion  as  to  the  defendants 
Scowcroft  and  Garrett  Upon  all  tbe  evi- 
dence, tbe  court  found  that  tbe  services  were 
rendered  at  tbe  special  instance  and  request 
of  Garrett  alone,  and  rendered  a  judgment 
against  bim  alone.    Garrett  appeals. 

Be  complains  of  tbe  findings  and  tbe 
judgment  We  think  they  are  not  supported 
by  tbe  evidence.  Tbe  court  granted  tbe  non- 
suit as  to  tbe  Orpbeum  Amusement  Company 
partly  because  the  motion  apparently  was 
not  resisted,  ana  partly  upon  the  view  en- 
tertained by  the  court  that  the  services  were 
not  engaged  by  nor  rendered  for  it  If  tbe 
corporation  was  not  itself  liable,  and  if  ei- 
ther of  the  defendants  Garrett  or  Scowcroft 
were  personally  liable,  it,  upon  the  record,  is 
difficult  to  understand  on  what  theory  the 
court  found  Garrett  alone  liable,  for  the 
evidence  without  dispute  shows  that  tbe 
services  were  rendered  equally  at  the  request 
and  direction  of  both.  Tbe  material  and 
pertinent  question  in  tbe  case  is  whether  the 
services  were  rendered  at  tbe  request  and 
direction  of  Garrett  and  Scowcroft  as  man- 


agers and  officers  of  the  corporation  and 
for  it,  or  for  themselves  in  their  individual 
capacity,  or  without  a  disclosure  that  they 
were  acting  for  the  corporation  and  not 
for  themselves.  We  think  the  evidence, 
without  substantial  dispute,  shows  tliat  tha 
plaintiffs  rendered  the  services  for  the  cor- 
poration, and  that  they  dealt  with  Garrett 
and  Scowcroft  as  managers  and  officers  of 
tbe  corporation.  The  plaintiffs  alleged,  and 
the  evidence  shows,  that  the  Orpbeum  Amuse- 
mait  Company  was  organized  and  created 
on  tbe  19th  day  of  April,  1909.  On  that  day 
its  articles  of  incorporation  were  filed. 
Scowcroft  then,  and  at  the  time  of  the 
trial,  was  the  president  of  the  corporation, 
David  C.  Bccles  vice  president  (Jarrett  tbe 
secretary,  and  John  Pingree  the  treasurer. 
The  remodeling  of  tbe  theater  buUding  was 
done  by  tbe  corporation,  and  for  its  use  and 
benefit  and  not  for  the  individual  use  or 
benefit  of  Scowcroft  and  Garrett  There  Is 
not  a  scintilla  of  evidence  to  show  the  con- 
trary. Scowcroft  and  Garrett  engaged  tbe 
services  of  the  plaintiffs  to  draw  plans  and 
specifications  for  and  to  superintend  the  re- 
modeling. They  did  that  on  behalf  of  the 
corporation  and  for  its  use  and  benefit  and 
not  for  the  individual  use  or  benefit  ot  ei- 
ther Scowcroft  or  Garrett  That  also  is 
undisputed.  But  one  of  the  plaintiffs,  Hodg- 
son, claims  that  when  the  plaintiffs  were 
first  employed,  and  when  they  began  the 
preparation  of  the  plans  and  specifications, 
he  did  not  know  that  the  remodeling  was  to 
be  done  by  the  corporation;  that  he  under- 
stood it  was  for  the  benefit  of  Garrett  and 
Scowcroft;  and  that  Garrett  first  spoke  to 
him  about  It,  at  two  different  times  in  March, 
the  first  time  on  the  12tl>,  9nd  the  second 
about  two  weeks  later,  before  tbe  corpora- 
tion was  organized.  He  testified  tliat  Gar- 
rett then  instructed  bim  "to  make  measure- 
ments in  regard  to  certain  data  relative  to 
the  desired  results  they  wanted  to  accom- 
plish in  the  opera  bouse.  No  further  work 
was  done  at  that  time,  and  the  next  meet- 
ing I  had  with  Garrett  was  in  company  with 
Scowcroft  (in  June).  At  that  time  I  was  told 
to  go  ahead  and  remodel  the  opera  house  for 
an  orpbeum.  I  Immediately  returned  to  the 
office,  and  Mr.  Smith  (an  employ^  of  plain- 
tiffs) and  I  proceeded  forthwith  to  take  the 
measurements  of  tbe  opera  bouse.  Mr.  Smith 
prepared  tbe  workings  and  drawings,  after 
which  they  were  blue  printed."  Thereafter 
the  work  was  done  and  completed  in  Octo- 
ber. Some  of  the  plans  and  specifications 
bore  tbe  indorsements,  made  in  plaintiffs' 
office,  "For  the  managers  of  the  Orpheum 
Company."  Partial  payments  were  made 
to  tbe  plaintiffs  by  check  in  tbe  name,  and 
signed  by  the  treasurer  of  the  Orpheum 
Amusement  Company.  Notwithstanding  the 
indorsements,  and  the  check  which  was  re- 
ceived by  Hodgson  In  July,  he  nevertheless 
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testified  that  he,  In  Augnst,  had  no  knowl- 
edge that  the  work  was  being  done  by  the 
amusement  company.  But  Smith,  bis  part- 
net,  also  a  witness  on  behalf  of  the  plain- 
tiffs, testified  that  he  had  knowledge  that 
the  work  was  done  by  the  Orpheum  Amuse- 
ment Company,  and  for  its  benefit,  and  not 
for  Scowcroft  and  Garrett,  and  that  Hodg- 
son, bis  associate,  so  Informed  him.  Both 
Hodgson  and  Smith  testified  that,  until  they 
commenced  tbelr  suit,  neither  had  looked  to 
nor  asked  either  Garrett  or  Scowcroft  for 
payment  Hodgson  further  testified  that 
'^rougbout  the  entire  transaction  I  never 
asked  Garrett  or  Scowcroft  to  pay  this  bill 
Individually,  and  at  first  I  charged  it  to  the 
managers  of  the  Orpheum  Company,  and 
afterwards  to  the  Orpheum  Amusement  Com- 
pany when  we  learned  the  official  name"  of 
the  company. 

Smith,  the  other  plaintiff,  testified  that  the 
principal  plans  and  specifications  were  pre- 
pared June  3,  1909.  He  was  asked  and  he 
answered:  "Q.  Did  you  know  there  was  an 
Orpheum  Company  at  that  time?  A.  Well, 
I  didn't  make  Inquiry  in  regard  what  com- 
t«ny — how  the  company  was  formed.  I  knew 
that  Scowcroft  and  Garrett  were  behind 
it  Q.  Ton  knew  there  was  a  company 
though,  did  you?  A.  I  knew  they  were  In  a 
company;  yes,  sir.  Q.  You  knew  that  you 
were  doing  work  for  a  company?  A.  Yea, 
sir.  Q.  And  yon  knew  that  Garrett  and 
Scowcroft  were  acting  as  managers  of  that 
company  at  that  time?  A.  Yes,  sir.  Q.  And 
yon  knew  you  were  dealing  with  them  as 
managers  of  the  Orpheum  Company  at  that 
time,  didn't  you?  A.  Yes.  Q.  How  long  be- 
fore that  Ume  did  you  know  about  it?  A.  I 
couldn't  say.  Q.  As  a  matter  of  fact,  you 
knew  about  it  all  the  time?  A.  I  knew  that 
there  was  a  company,  of  course ;  that  there 
was  a  company  that  was  going  to  remodel  it 
for  the  Orpheum  circuit  Q.  You  knew  there 
was  a  company  organized  for  this  when  you 
were  first  approached  on  the  subject?  A. 
Yes,  sir."  He  further  testified  •  that  before 
the  plaintiffs  commenced  work  be  knew  that 
Bccles,  Scowcroft  Garrett  Ptngree,  and  Roy 
Eccles  were  connected  with  the  company, 
and  that  Garrett  and  Scowcroft  acted  as  the 
representatives  of  some  company,  and  that 
be  obtained  this  information  from  bis  asso- 
ciate Hodgson. 

Thus,  considering  the  matter  upon  the 
evidence  alone  of  the  plaintiffs,  it  clearly 
appears  that  tbey  rendered  the  services  for 
the  corporation  and  not  for  Garrett  or 
Scowcroft  in  their  individual  capacity.  Nor 
Is  there  any  evidence  to  show  that  Scowcroft 
and  Garrett,  in  their  individual  capacity, 
either  by  'express  promise,  or  impliedly, 
promised  or  agreed  to  pay  for  the  services, 
or  in  any  manner  assumed  liability  for  pay- 
ment of  them. 


The  Judgment  of  the  court  bdow  ifl  there- 
fore reversed,  and  the  case  remanded  for  a 
new  trial.    Costs  to  appellant 

FRICK,  0.  J,  and  McCABTY,  J,  concur. 


(41  VUb,  274) 

GORMAN  V.  BIRRELL  et  aL 

(Supreme  Court  of  Utah.    June  20,  1912.) 

Mkchanics'  Liens  (i  63»)  — Enfobckmeht— 

LlABILITT    OF   OWNKH. 

Where  lessees,  with  the  consent  of  the 
owner,  eniployed  a  contractor  to  make  altera- 
tion's m  the  leased  premises  at  their  own  ex- 
pense, according  to  specifications  furnished  by 
the  owner's  architect,  oue  performing  work  and 
furnishing  materials  for  the  alterations  could 
not  enforce  a  lien  against  the  owner. 

(Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  |  80;    Dec.  Dig.  |  63.*] 

Appeal  from  District  Court,  Salt  Lake 
County:    George  O.  Armstrong,  Judge. 

Action  by  Patrick  W.  Gorman  against  A. 
H.  Birrell  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Afllrmed. 

Goodwin  ft  Van  Pelt  and  F.  B.  Scott,  all 
of  Salt  Lake  City,  for  appellant  Edwards 
ft  Ashton,  Pierce,  Crltchlow  ft  Barrette,  Web- 
er &  Olson,  Ed.  McGurrln,  and  James  Inge- 
bretsen,  all  of  Salt  Lake  City,  for  respondents. 

STRAUP,  J.  This  is  an  action  to  fore- 
close a  mechanic's  lien.  The  appeal  involves 
only  the  Issues  between  the  plaintiff  and  the 
defendant  Swallow.  The  case  was  tried  to 
tbe  court  The  findings  show:  Swallow,  In 
April,  1908,  was  the  owner  of  the  real  es- 
tate in  question,  situate  in  Salt  Lake  City. 
On  the  22d  of  that. month  be.  entered  into  a 
written  contract  with  the  Salt  Lake  Security 
ft  Trust  Company  to  construct  a  three-story 
apartment  house  on  the  real  estate  at  an 
agreed  price  of  $31,500.  The  contract  pro- 
vided that  no  alterations  should  be  made  in 
the  work  except  upon  tbe  written  order  of 
the  architect  On  the  same  day  Swallow 
leased  the  real  estate,  together  with  tbe 
building  to  be  erected  thereon,  to  the  de- 
fendants Birrell,  Pratt  and  Whittemore  for 
a  term  of  12  years.  The  trust  company 
subcontracted  the  construction  of  the  build-  < 
ing  to  the  defendant  Engdahl,  who  con- 
structed tbe  building  In  accordance  with  the 
contract  On  the  1st  day  of  October,  when 
abojut  all  the  exterior -and  much  of  the  in- 
terior had  been  constructed,  the  lessees,  then 
in  possession  of  the  land  and  premises,  for 
their  own  benefit,  and  to  Improve  the  value 
of  tbelr  leasehold,  requested  alterations  to 
be  made  on  the  second  floor  of  the  building 
by  subdividing  and  increasing  the  number  of 
suites.  That  Involved  additional  bathrooms, 
toilets,  plumbing,  and  other  work.  Swallow 
consented  to  the  making  of  the  changes,  but 
upon  tbe  understanding  and  upon  an  agree- 
ment that  tbe  alterations  were  to  be  made 
at  the  cost  and  expense  of  the  lessees,  and 
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without  any  liability  on  his  part,  or  any 
charge  against  the  property.  He  agreed  to 
rebate  $150  from  the  rentals  due  under  the 
lease,  which  was  thereafter  allowed.  There- 
upon the  lessees,  upon  their  own  account  and 
for  their  own  Interest  under  the  lease,  pro- 
cured the  architect  of  the  building  to  pre- 
pare for  them  separate  plans,  blueprints, 
and  specifications  for  the  alterations,  and 
upon  their  own  responsibility  as  lessees  con- 
tracted for  and  made  the  alterations.  Swal- 
low did  not  make  them  nor  cause  them  to  be 
made ;  nor  did  he  enter  into  any  agreement, 
verbally  or  otherwise,  with  the  plaintiff,  who 
alleged  that  he  did  the  plumbing  for  the 
alterations  under  an  agreement  entered  into 
with  Swallow  and  the  lessees,  according  to 
the  plans  and  specifications  prepared  by  the 
architect,  to  do  the  plumbing,  or  to  perform 
any  service  or  furnish  any  material  at  the 
instance  or  request  of  Swallow  or  any  agent 
authorized  by  him.  Upon  these  findings 
Judgment  was  entered  in  favor  of  Swallow. 

The  plaintiff  appeals.  He  contends  that 
the  findings  are  not  supported  by  and  are 
against  the  evidence.  The  evidence,  without 
conflict,  shows  that  the  plaintiff  rendered 
services  and  furnished  material  for  the 
plimibing  of  the  building  in  pursuance  of  the 
original  contract  entered  into  between  Swal- 
low and  the  trust  company  and  the  subcon- 
tract between  Engdahl  and  the  trust  compa- 
ny. He  was  paid  for  that.  The  evidence 
also  shows,  without  dispute,  that  the  plain- 
tiff rendered  services  and  furnished  material 
In  doing  the  plumbing  for  the  alterations 
referred  to  in  the  findings.  His  evidence, 
however,  leaves  the  question  much  in  doubt 
and  uncertain  at  whose  instance  and  request, 
and  the  circumstances  under  which,  he  ren- 
dered the  services  and  furnished  the  ma- 
terial. It  seems  he  had  considerable  diffi- 
culty In  alleging  what  the  facts  were,  or 
what  his  theory  was,  in  that  regard.  In  his 
filed  notice  of  lien  he  averred  "that  the  said 
Indebtedness  accrued,"  and  that  he  "fturnish- 
ed  said  material  to   and  was  employed  by 

A.  H.  Birrell,"  one  of  the  lessees,  "and  C. 

B.  Onderdonk  et  al.,  who  were  the  agents 
of  George  Swallow,  the  owner"  of  the  prem- 
ises, "vmder  a  verbal  contract  made  between 
the  said  A.  H.  Birrell,  C.  B.  Onderdonk  et 
al.,"  and  the  plaintiff.  Who  were  meant  by 
"et  al."  is  not  made  to  appear.  In  the  orig- 
inal complaint  filed  In  the  cause  he  alleged 
that  Swallow  let  a  contract  to  the  trust  com- 
p&THf  to  construct  the  building  according  to 
the  original  plans  and  specifications  "upon 
premises  leased  to  Birrell,  Pratt,  and  Whitte- 
more";  that  the  trust  company  sublet  to  Eng- 
dahl, who  constructed  the  building;  that 
during  the  construction  of  it  "Swallow  made 
and  entered  into  a  contract  with  the  said 
lessees  for  the  construction  of  additional 
parts  of  said  premises ;  that  said  lessees 
thereupon  let  said  contract"  to  Engdahl,  who 
"sublet  said  contract  to  the  plaintiff  in  so 
far  as  the  plumbing  was  cpi^ierned"  for  $400; 


and  "that  the  contract  price  agreed  upon  to 
be  paid  by  said  lessees  to  the  said  defendant 
O.  M.  Engdahl  was  $590,  including  the  said 
plumbing."     In  his  amended  complaint    lie 
alleged  the  same  facts,  except  that  Swallow 
made  a  contract  with  the  lessees  for   the 
construction  "of  the  addition  to  the  building, 
by  the  terms  of  which  said  lessees  were  to 
construct  such  addition  and  said  Swallow 
was  to  pay  for  same  by  allowances  on  the 
rent  to  be  paid  by  said  lessees,  and  that  the 
lessees  entered  into  a  contract  with  Engdahl 
for  the  construction  of  the  addition,  and  that 
Engdahl  sublet  the  plumbing"  to  the  plain- 
tiff.   In  his  second  amended  complaint  be  al- 
leged that  it  was  mutually  agreed  between 
Swallow  and  the  lessees  that  the  original 
plans    and    specifications    of    the    buUdins 
should  be  modified  and  changed,  and  that  the 
proposed  changes  were  approved  by  the  ar- 
chitect and  superintendent  on  the  building 
and  the  agent  of  Swallow;   that  thereafter 
the  plaintiff  "entered  into  a  verbal  contract 
with  the  defendant  Swallow"  and  the  lessees 
"to  do  the  plumbing  required  by  the  proposed 
changes  according  to   the  plans,  blueprints, 
and  specifications  prepared  by"  the  architect 
"for  the  sum  of  $400." 

The  evidence,  without  substantial  conflict, 
shows  that  after  the  original  contract  was 
let  by  Swallow,  and  while  the  apartments 
were  in  the  process  of  construction,  the  al- 
terations were  made  at  the  instance  and  re- 
quest of  the  lessees  and  for  their  benefit.  Of 
course,  before  they  were  made  Swallow  was 
consulted,  who,  In  turn,  consulted  the  archi- 
tect to  ascertain  if  the  alterations  could  be 
made  without  Injury  to  the  building.  Find- 
ing that  to  be  so,  he  consented.  It  then  was 
agreed  that  the  lessees,  and  not  Swallow, 
should  make  the  alterations  at  their  own 
expense ;  Swallow  agreeing,  however,  to  al- 
low them  $200  on  the  rent.  Thereupon  the 
lessees  entered  into  a  written  agreement 
with  Engdahl  to  make  the  alterations  ac- 
cording to  prepared  plans  and  specifications, 
and  by  the  terms  of  which  the  lessees  agreed 
"to  stand  the  expense  of  such  change  and 
Engdahl  to  hold"  the  lessees  "for  all  costs  In 
connection  with  said  change";  the  price 
agreed  upon  being  $500.  There  is  much  evi- 
dence in  the  record  to  show,  that,  while 
Swallow  consented  to  the  alterations  and 
was  about  the  premises  and  saw  the  changes 
being  made,  still  the  evidence,  without  sub- 
stantial conflict,  shows  that  the  lessees,  and 
not  he,  agreed  to  make  and  pay  for  them, 
and  that  they,  and  not  he,  let  the  contract 
for  that  purpose.  As  before  observed,  the 
plaintiff  by  his  evidence  left  it  very  uncer- 
tain whether  he  did  the  work  and  furnished 
the  material  In  the  making  of  the  alterations 
at  the  instance  and  request  of  Engdahl  or 
the  lessees,  or  both.  His  evidence,  however, 
does  not  show  that  he  did  so  at  the  Instance 
and  request  of  Swallow,  or  under  any  agree- 
ment with  him  or  any  authorized  agent.  lu 
bis  original  and  first,  amended  complaints  he 
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allied  that  he  did  the  work  under  a  con- 
tract with  Engdahl,  and  In  the  second  amend- 
ed complaint,  the  complaint  presenting  the 
triable  lEsues,  under  a  verbal  contract  with 
Swallow  and  the  lessees.  Finally,  in  his 
brief,  we  are  told  that  "the  evidence  makes 
a  clear  case  of  a  contract  for  the  plumbing 
made  by  the  plaintiff  with  the  agent  of  the 
defendant  Swallow  authorized  and  ratified 
by  Swallow,  and  an  implied  promise  of  Swal- 
low to  pay  plaintiff  for  the  same  when  com- 
pleted." We  are  then  told  that  "the  agent" 
referred  to,  was  Onderdontc,  the  architect, 
and  that  it  was  he  who  asked  plaintiff's  fore- 
man "to  bid  on  the  plans";  that  the  foreman 
did  so,  and  submitted  to  Onderdonk  a  bid 
of  $400;  and  "that  Swallow  approved  the 
bid  and  authorized  the  foreman  to  do  the 
worlc."  There  is  evidence  to  show  that  the 
architect  prepared  plans  and  specifications 
for  the  alterations,  not  for  Swallow,  but  for 
the  lessees.  We  have  not  been  referred  to 
any  evidence  that  Swallow  requested  or  au- 
thorized him  to  procure  bids,  or  that  the 
architect  did  so,  nor,  in  our  Judgment,  is 
there  any  substantial  evidence  to  Justify  the 
conclusion  that  "Swallow  approved  the  bid  or 
authorised"  the  plaintiff  or  his  foreman  "to 
do  tbe  work."  Such  approval  and  authoriza- 
tion are  largely  deduced  from  the  facts  that 
Swallow  permitted  tlve  alterations  to  be 
made  and  was  present  and  about  the  apart- 
ments and  saw  them  being  made. 

We  think  that  the  findings  are  Justified 
by  the  evidence,  and  that  the  Judgment 
should  be  affirmed,  with  costs.  -Such  is  the 
order. 

FBICK,  C.  Jn  and  McCARTY,  J.,  concur. 


(U  Utah,  183) 

OODEN  VALLBX  TROUT  &  RESORT  CO. 

V.  LEWIS. 

(Supreme  Court  of  Utah.    June  10,  1912.) 

1.  Appeal  and  B^bror  (§  748*)— Assiowmekt 

or   ERROBS— AUEMDMENT.   . 

Assignments  of  error  not  included  in  the 
original  assignments  filed  and  served  under  Su- 
preme Court  rule  28  (97  Pac.  x),  but  made  a 
part  of  the  original  assignment  by  an  amend- 
ment in  the  regular  way  and  in  due  time  by 
permission  of  a  justice  of  the  Supreme  Conrt, 
will  be  considered  where  respondent  does  not 
claim  that  he  did  not  have  ample  time  to  meet 
them  in  his  brief  and  argument. 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  §§  3058-3064;  Dec  Dig.  { 
748.*] 

2.  Jury  (|  25*)— Waivbe  of  Right  — Opera- 
tion AND  Effect. 

Const,  art.  1,  |  10,  providing  that  a  jury 
in  a  civil  case  is  waived  unless  demanded,  does 
not  prevent  the  court  from  calling  a  jur^  on 
its  own  motion,  although  both  parties  waive  a 
jury  trial.t 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  H  154-173;   Dec.  Dig.  i  25.*] 

3.  Trial  (|  25*)— Rigut  to  Open  and  Close. 

In  an  action  on  a  note  where  the  defend- 
ant by  his  answer  and  by  an  admission  in  open 


conrt  conceded  the  execution  and  delivery  of 

the  note  and  its  nonpayment,  but  defended  on 
the  ground  of  false  representations,  be  was 
properly  permitted  to  open  and  close. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  44r-75;  Dec.  Dig.  i  25.*] 

4.  Corporations  (|  117*)— Sale  of  Stock- 
False  Representations— Rescission. 

Representations  by  a  seller  of  corporate 
stock  that  the  corporation's/  business  affairs 
were  on  a  paying  basis,  that  thfe  stock  offered 
for  sale  was  treasury  stock  and  not, a  personal 
stock  of  the  seller,  and  that  a  prominent  busi- 
ness man  and  his  business  associates  were  heav- 
ily interested  in  the  corporation,  and  represen- 
tations as  to  the  value  of  the  property  owned 
by  the  corporation,  were  material,  and,  if  false 
and  relied  on  by  the  buyer,  entitled  him  to  re- 
scind. 

[E!d.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  f  506;   Dec.  Dig.  {  117.*] 

5.  Appeal  and  Error  (§  1056*)  —  Prejudi- 
cial Error — Exclusion  of  Evidence. 

In  an  action  involving  the  falsity  of  a  rep- 
resentation by  a  seller  of  corporate  stock  that 
a  prominent  business  man  and  his  business  as- 
sociates were  interested  in  the  corporation,  the 
exclusion  of  cross-examination  of  the  buyer  as 
to  whether  he  knew  who  these  business  asso- 
ciates were  was  not.  prejudicial  to  the  seller. 

[Ed.  Note. — For  other  oases,  see  Appeal  and 
Error,  Cent  Dig.  H  4187-4193;  Dec.  Dig.  | 
1056.*) 

6.  Corporations  (J  121*)— Sale  "of  Stock- 
Fraud— Evidence. 

In  an  action  involving  the  falsity  of  reprer 
sentattons  by  a  seller  of  corporate  stock  as  to 
the  value  of  the  corporation's  property,  evi- 
dence of  its  actual  value,  not  offered  for  the 
purpose  of  showing  the  value  of  the  stock,  but 
to  show  the  falsity  of  the  representations,  was 
properly  admitted. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §{  604,  605;  Dec  Dig.  f  121.*] 

7.  Witnesses    ({    406*)  —  Contradiction — 
competenot. 

Where  a  witness  testified  to  alleged  state- 
ments of  a  party  to  an  action^  the  exclusioa  of 
the  testimony  of  another  witness  that  such 
statements  were  not  made  was  proper  where 
such  witness  did  not  show  to  the  satisfaction 
of  the  trial  court  that  he  was  referring  to  the 
same  conversation  with  the  party. 

[Bd.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1276-1279;  Dec  Dig.  §  406.*] 

8.  Appeal  and   Brbob   (|  1056*)— Rbvibw— 
Harmless  Error. 

The  exclusion  of  testimony  which  could  not 
have  affected  the  result  arrived  at  by  the  jury 
was  not  prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4187-1193;  Dec.  Dig.  g 
;1056.*) 

9.  Evidence  (J  135*)— Relbvanct— Sihilaj^ 
Transactions. 

A  party  seeking  to  recover  for  false  rep- 
resentations cannot  prove  the  making  of  such 
representations  by  other  similar  representations 
in  his  absence  made  by  the  same  person. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  IS  392,  394,  404,  405;  Dec.  Dig.  I 
135.*] 

10.  Evidence  (|  135*)— Relevancy- Similab 
Transactions. 

False  representations,  similar  to  the  ones 
involved  in  an  action,  are  admissible  where  the 
intent  motive,  or  knowledge  of  their  falsity  by 
the  party  making  them  are  material,  or  where 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
t  Whipple  V.   Freece,  24  Utah.  376,  ST 'Pac.   10T2;   Wood  v.  Railroad.  2S  Dtali.  371.  73  Pac  US. 
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It  ia  Bonght  to  prove  a  arstem  or  general  plan 
or  scheme  to  detraud. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  H  892,  394,  404,  405;  Dec.  Dig.  § 
135.  •] 

11.  EVIDKNCK    (i    135*)— REUBVANOT— SiMILAB 

Tbanbactions. 

Where  an  action  involving  the  right  of  a 
party  to  rescind  a  contract  for  false  represen- 
tations was  tried  on  the  theory  that  it  was  nec- 
essary to  prove  that  the  party  making  the  rep- 
resentations knew  that  they  were  false,  and 
the  court  so  charged,  evidence  of  similar  false 
.  representations  by  him  was  admissible  to  show 
that  they  were  made  with  intent  to  deceive  and 
with  knowledge  of  their  falsity. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  f{  882,  894,  404,  405;  Dec  Dig.  { 
135.»] 

12.  Contracts  (|  94*)— Kracissiow— Grounds. 

A  party  seeking  the  rescission  of  a  con- 
tract for  false  representations  need  not  prove 
that  the  party  making  the  representations  knew 
they  were  false.' 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §{  420-^30,  1160,  1164,  1165;  Dec. 
Dig.  i  94.*] 

Appeal  from  District  Court,  Weber  Coun- 
ty; N.  J.  Harris,  Judge. 

Action  by  the  Ogden  Valley  Trout  ft  Re- 
sort Company  against  T.  J.  Lewis.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
AfBrmed. 

J.  D.  Skeen  ft  Bros.,  of  Ogden  and  Salt 
Lake  City,  for  appellant  Snyder  ft  Snyder, 
of  Salt  Lake  City,  and  P.  H.  Neeley,  of  Coal- 
ville, for  appellee. 

FRICIC,  C.  J.  Appellant  brought  this  ac- 
tion to  recover  upon  a  promissory  note  giv- 
en for  the  sum,  of  $2,000,  which.  It  Is  al- 
leged, was  made  and  delivered  by  respond- 
ent to  one  Joseph  Barker  who  assigned  It 
to  appellant  The  respondent  admitted  the 
execution  and  delivery  of  the  note  to  Bar- 
ker, and,  as  affirmative  defense,  averred 
that  respondent  was  Induced  to  execute  and 
deliver  the  same  to  Barker  by  means  of 
false  and  fraudulent  representations.  In 
this  regard  it  Is  in  substance  averred  that 
Barker  did  falsely  and  fraudulently  repre- 
sent to  respondent  that  the  appellant  bad 
authorized  the  sale  of  its  treasury  stock, 
amounting  to  the  sum  of  $150,000,  to  be 
sold  at  par;  that  he  was  the  duly  authorized 
agent  of  appellant  to  obtain  subscribers 
therefor;  that  the  proceeds  derived  from  the 
sale  of  said  stock  would  all  go  into  the 
treasury  of  appellant,  and  would  be  devoted 
to  enlarging  Its  facilities  for  producing  mar- 
ketable fish,  and  to  create  a  pleasure  resort 
to  be  used  by  all  who  pay  an  entrance  fee; 
that  David  Eccles,  a  prominent  business 
man  of  Ogden,  Utah,  was  "behind  the  com- 
pany (appellant)  and  was  heavily  Interested 
therein,  as  were  also  several  of  his  busi- 
ness associates  In  other  enterprises,  all  of 
whom  were' strong  financially  and  prominent 
business  men,  and  that  they  would  use  their 
efforts  and  business  experience  to  make  the 


company  a  successful  business  concern,  and 
that  said  business  of  said  corporation  was 
then  npon  a  paying  basis;"  that  treasnry 
stock  of  appellant  had  been  sold  to  several 
other  persons  In  the  town  or  neighborhood 
where  respondent  resided;  that  respondent, 
at  the  time  the  r^resentatlons  were  made, 
was  well  acquainted  with  said  David  E)ccleB 
and  knew  him  to  be  a  man  of  high  standing 
In  the  business  world;  and  that  his  reputa- 
tion was  such  that  respondent  believed  that 
he  would  not  be  connected  with  an  enter- 
prise which  he  did  not  believe  to  be  merito- 
rious, and  respondent  further  believed  that, 
owing  to  said  Eccles'  financial  standing,  be 
was  able  to  place  and  maintain  any  merito- 
rious business  enterprise  upon  a  paying  basis. 

Respondent  further  alleged  that,  believing 
and  relying  upon  the  foregoing  and  other 
statements  and  representations  made  by  said 
Barker,  he  subscribed  for  200  shares  of  said 
alleged  treasury  stock  of  the  par  value  of 
$10  each,  which  amounted  to  the  sum  of 
$2,000,  for  which  be  made  and  delivered  to 
said  Barker  the  note  In  suit;  that  respond- 
ent would  not  have  subscribed  for  said  stock 
or  any  part  thereof  had  he  not  been  induced 
to  do  so  by  the  statements  and  representa- 
tions aforesaid;  and  that  said  representa- 
tions were  false  and  untrue,  and  said  Barw 
ker,  at  the  time  be  made  them,  knew  them 
to  be  false  and  untrue.  Respondent  also 
averred  that  the  stock  subscribed  for  by 
him  was  not  treasury  stock,  and  that  the 
money  to  be  derived  therefrom  was  not  in- 
tended to  be  paid  Into  the  treasury  of  ap- 
pellant, but  that  said  stock '  was  owned  by 
said  Barker,  and  that  the  money  derived 
therefrom  he  Intended  to  retain  and  did  re- 
tain for  his  own  use.  Respondent  also  al- 
leged that  when  appellant  waa  Incorporat- 
ed, it  Issued  stock  of  the  par  value  of  $140,- 
000  to  the  incorporators,  which  stock  was 
pretended  to  have  been  paid  In  full  by  the 
transfer  of  certain  property  from  certain  in- 
corporators to  appellant  which  property  was 
not  worth  $140,000  nor  any  other  sum  in 
excess  of  $25,000,  and  that  all  stock  Issued 
for  said  property  In  excess  of  said  last  sum 
was  without  consideration  and  void;  that 
said  Barker  was  at  all  times  an  ofllcer  and 
director  of  appellant;  and  that  before  this 
action  was  brought  he  bad  commenced  an 
action  in  his  own  name  to  recover  on  the 
note  in  suit,  which  action  was  dismissed  be- 
fore -this  action  was  commenced.  Respond- 
ent also  alleged  that  he  tendered  back  the 
stock,  and,  the  same  being  refused  by  both 
appellant  and  Barker,  he  left  It  at  the  bank 
where  the  note  In  suit  was  left  for  collec- 
tion. 

Upon  substantially  the  foregoing  issues  a 
trial  to  a  jury  resulted  in  a  verdict  in  favor 
of  respondent.  The  court  entered  Judgment 
on  the  verdict,  and  appellant  has  appealed 
from   said  judgment,   and,   for   the   reasons 
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hereinafter  stated,  asks  tliat  the  same  be 
reversed.  We  shall  state  such  facts  as  are 
deemed  material  In  comiectioii  with  the  sey- 
eral  assignments  hereafter  passed  on. 

[1]  Before  proceeding  to  a  consideration 
of  the  assignments  of  error,  it  becomes  ne<^ 
essary  for  na  to  pass  upon  an  objection  in- 
terposed by  respondent,  namely,  that  there 
are  a  number  of  assignments  that  cannot 
be  considered  by  ns  because  they  were  not 
Included  in  the  original  assignments  of  error 
filed  and  served  under  rule  26  (97  Pac.  x) 
of  this  court  The  record  shows  that  some 
of  the  errors  now  urged  were  not  Included 
In  the  original  assignments  of  error,  but  all 
of  such  newly-assigned  errors  were  made  a 
part  of  the  original  assignment  by  filing  an 
amendment  thereto  in  the  regular  way  and 
in  due  time  by  permission  of  one  of  the 
Justices  of  this  court  The  additional  as- 
signments were  therefore  made  a  part  of  the 
record,  and  in  ■  view  that  respondent  does 
not  claim  that  he  is  prejudiced  in  any  way 
by  the  additional  assignments,  or  that  he 
tias  not  had  ample  time  and  opportunity  to 
meet  them  in  his  brief  and  argument  his 
objection  cannot  prevail. 

[1]  Proceeding  now  to  a  consideration  of 
appellant's  assignments,  the  first  one  to  be 
noticed  is  that  the  court  erred  in  submitting 
the  case  to  a  Jury.  It  appears  from  the 
record  that  both  parties  expressly  waived  a' 
Jury  and  asked  the  court  to  try  and  deter- 
mine the  case.  The  court  declined  to  do 
so,  and,  on  his  own  motion,  directed  tluit  a 
Jury  be  impaneled,  which  was  done,  and 
the  case  was  submitted  to  them  In  the  usual 
way.  This  court  has  twice  held  that  such 
a  course  is  permissible.  Whipple  v.  Preece, 
24  Utah,  876,  67  Pac  1072;  Wood  v.  Rail- 
road, 28  Utah,  371,  79  Pac.  182.  Appellant's 
counsel,  however,  insist  that  in  those  two  de- 
cisions this  court  overlooked  section  10  of 
article  1  of  the  Cionstitution  of  this  state, 
which,  so  far  as  material  here  reads:  "A 
Jury  in  a  dvil  case  will  be  waived  unless 
demanded."  This  provision,  however,  does 
not  prevent  the  trial  court  from  calling  a 
Jury  on  his  own  motion  to  try  a  case.  We 
think  that  the  whole  force  and  effect  of  the 
constitutional  provision  Just  referred  to 
amounts  to  this:  That  by  not  demanding 
a  Jury,  either  party  to  a  civil  action  loses 
the  right  to  demand  a  trial  by  Jury  because 
that  right  is  effectively  waived  by  a  failure 
to  demand.  It  was  not  intended  by  that 
provision  to  prevent  the  court  from  calUng 
a  Jury  to  try  a  case,  and,  in  case  this  Is 
done,  that  the  legal  effect  will  be  different 
than  if  a  Jury  had  been  demanded  by  either 
of  the  parties.  Where  both  parties,  as  In 
this  case,  request  the  court  to  hear  the  evi- 
dence and  try  the  case  vrithout  a  Jury,-  the 
court  should  do  so,  but  we  cannot  see  how 
tbe  mere  fact  of  calling  a  Jury  by  the  court 
to  try  the  case  can  constitute  reversible 
error. 

125P.-44 


[S]  It  is  also  contended  that  the  court 
erred  in  permittlag  the  respondent  to  open 
and  close  the  argument  to  the  Jury.  After 
the  Jury  had  been  Impaneled,  respondent's 
counsel,  in  addition  to  the  admissions  con- 
tained in  the  answer,  made  and  had  entered 
of  record  the  formal  admission  that  respond- 
ent had  executed  and  delivered  the  note  in 
suit,  and  that  no  part  thereof  bad  been  paid, 
and,  upon  such  admission,  demanded  the 
right  to  open  and  close  the  case  to  the  Jury. 
Appellant's  counsel  resisted  the  right  of  re- 
spondent to  do  so,  and  the  court  did  not  then 
rule  on  the  question.  Appellant's  counsel 
then  proceeded  to  eoid  did  offer  the  note  in 
evidence,  and  after  doing  so  rested.  Re- 
spondent's counsel  thereupon  again  demand- 
ed the  right  to  open  and  close  for  the  rea- 
son that  it  was  then  made  apparent  by  rea- 
son of  respondent's  admissions  that  appel- 
lant was  not  required  to  prove  anything  to 
entitle  It  to  a  Judgment  and  that  by  mere- 
ly introducing  the  note  in  evidence,  it  bad 
proved  nothing  except  what  had  been  admit- 
ted by  respondent  In  other  words,  appel- 
lant would  have  been  entitled  to  a  Judgment 
ui>on  respondent's  admissions,  and  thus  the 
burden,  not  only  of  going  forward,  but  the 
burden  of  proof,  was  cast  on  respondent. 
While  appellant  cites  some  authorities,  yet 
all  that  are  cited  by  it  are  to  the  effect  that, 
under  the  circumstances  disclosed  by  the 
record,  the  right  to  open  and  close  was  with 
respondent  Tnere  is  therefore  no  escape 
from  the  conclusion  that  in  permitting  the 
respondent  to  open  and  close,  the  court  did 
no  more  than  to  follow  the  law). 

[4]  It  is  aiso  insisted  that  the  court  erred 
in  refusing  appellant's  request  to  direct  the 
Jury  to  return  a  verdict  for  it  upon  the 
ground  tliat  the  alleged  misrepresentations 
had  not  been  established  by  the  evidence. 
Without  taking  time  and  space  to  set  forth 
the  evidence  in  detail,  we  feel  constrained  to 
say  that  from  a  careful  examination  of  the 
evidence  contained  In  the  bill  of  exceptions, 
it  is  made  to  appear  that  the  respondent 
produced  evidence  which  tended  to  prove, 
and  from  which  the  Jury  were  authorized  to 
find:  (1)  That  appellant's  business  affairs 
were  not  on  a  paying  basis  when  the  stock 
was  offered  for  sale,  nor  at  any  time,  which 
was  directly  contrary  to  Barker's  repre- 
sentations; (2)  that  the  stock  for  which 
the  note  in  suit  was  given  was  not  treasury 
stock  as  stated  by  Mr.  Barker,  but  was  his 
own  stock;  (3)  tbat  David  Eccles  was  not 
"behind  the  company,"  and  was  not  "heavily 
interested  therein,"  as  represented  by  Mr. 
Barker,  but  on  the  contrary,  he  had  no  in- 
terest in  the  corporation  whatever,  and  had 
no  connection  therewith,  and,  when  requested 
by  Mr.  Barker  and  another  to  take  stock, 
had  peremptorily  refused  to  do  so  some  time 
before  Mr.  Barker  made  the  foregoing  repre- 
sentation; (4)  that  the  alleged  business  asso- 
ciates of  Mr.  Eccles  were  not  largely  inter- 
ested in  the  appellant  corporation  as  repre- 
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sented  by  Mr.  Barker,  but,  as  disclosed  from 
the  articles  of  incorporation,  each  bad  only 
one  share  of  stodc  therein;  (5)  that  the  prop- 
erty owned  by  the  company  was  not  worth 
what  Mr.  Barker  represented  it  was,  and  as 
disclosed  from  the  prospectus  of  the  com- 
pany, which  Mr.  Barker  represented  to  be 
correct,  but  was  worth  only  about  one-sixth 
of  the  amount  represented;  and  (6)  that  re- 
spondent believed  and  relied  on  the  foregoing 
representations  and  statements,  and  would 
not  have  subscribed  for  the  stoclc,  nor  exe- 
cuted the  note  in  suit,  had  they  not  been 
made  and  relied  on  as  aforesaid.  We  think 
that,  under  all  the  authorities,  the  foregoing 
representations  were  what  in  law  are  term- 
ed material,  and,  if  false  and  relied  on  and 
thus  had  induced  the  respondent  to  subscribe 
for  the  stock  and  to  execute  the  note,  he, 
upon  learning  the  truth,  had  the  right  to 
rescind  the  contract  of  subscription,  and,  up- 
on returning  or  tendering  back  the  stock, 
demand  that  the  note  given  for  the  stock 
be  canceled. 

The  forgoing  doctrine  is  clearly  sustained 
by  the  following  authorities,  namely:  1 
Cook  on  Corporations  (5th  Ed.)  f  143;  2 
Clark  &  Marshall  on  Private  Corporations,  { 
471;  Coles  v.  Kennedy,  81  Iowa,  390,  46  N. 
W.  1088,  26  Am.  St.  Rep.  503;  Talmadge  v. 
Sanitary  Sec.  Co.,  31  App.  Div.  498,  52  N. 
Y.  Supp.  139;  and  West  End  Real  Estate 
Co.  V.  Nash,  51  W.  Va.  341,  41  S.  R  183. 

In  view,  therefore,  of  the  foregoing  author- 
ities, the  court  was  right  in  refusing  to  di- 
rect a  verdict  for  the  appellant. 

[S]  Appellant  also  asserts  that  the  court 
erred  in  not  permitting  its  counsel  to  cross- 
examine  respondent  with  regard  to  his 
knowledge  of  who  were  some  of  the  business 
associates  of  Mr.  David  Eccles.  Assuming 
that  the  cross-examination  desired  would 
have  been  proper,  yet  appellant  was  in  no 
way  prejudiced  by  ttie  ruling  of  the  court  in 
refusing  to  permit  it.  The  question  to  be  es- 
tablished was  that  Mr.  Eccles  and  his  busi- 
ness associates  referred  to  by  Mr.  Barker 
were  stockholders,  and  were  thus  interested 
in  and  were  "behind"  the  business  affairs 
of  appellant  as  represented  by  him,  and  not 
that  respondent  knew  some  of  the  business 
associates  of  Mr.  Eccles  and  that  some  of 
them  were  interested  In  the  company.  The 
latter  Is  all  that  appellant's  counsel  could 
have  established,  if  respondent  had  answered 
all  of  the  questions  propounded  to  him  as 
counsel  desired  them  to  be  answered.  This 
assignment,  therefore,  cannot  prevail. 

[6]  It  is  also  assigned  that  the  court  erred 
in  admitting  evidence  of  the  actual  value  of 
the  real  estate  and  other  property  owned 
by  appellant.  It  is  urged  that  the  value  of 
the  capital  stock  of  a  corporation  cannot 
ordinarily  be  proved  in  that  way.  The  evi- 
dence was  not  offered  nor  admitted  for  the 
purpose  of  proving  the  value  of  the  stock, 
but  it  was  ottered  and  admitted  to  show  that 
the  representations  that  it  was  alleged  Mr. 


Barker  had  made  with  regard  to  the  value 
of  property  owned  by  Oie  appellant  were  not 
true.  There  was  no  other  way  to  show  that 
these  particular  represetatations  were  untrue, 
and,  in  our  opinion,  the  court's  ruling  was 
right. 

[7]  It  is  further  contended  tliat  the  court 
erred  in  excluding  the  testimony  of  a  certain 
witness  produced  by  appellant  in  rebuttal. 
Respondent  had  proved  by  a  certain  witness 
that  such  witness  bad  heard  Mr.  Barker 
make  certain  representations  respecting  who 
were  stockholders  of  and  interested  in  the 
appellant  company.  Appellant's  counsel  pro- 
duced the  witness  referred  to  for  the  pur- 
pose of  contradicting  the  statement  made  by 
respondent's  witness.  The  court,  however, 
seemed  to  be  of  the  opinion  tliat  appellant's 
evidence  had  left  in  doubt  the  identity  of 
the  conversation  at  which  the  -alleged  state- 
ments were  made  to  which  respondent's  wit- 
ness had  testified,  and  for  that  reasoA  the 
court  excluded  the  testimony  of  the  witness. 
Assuming,  without  deciding,  tliat  it  was  prop- 
er to  permit  appellant  to  contradict  the 
statements  made  by  respondent's  vritness, 
without  first  asking  him  whether  or  not  the 
statements  testified  to  by  him  were  made  at 
a  time  and  place  when  and  where  appel- 
lant's witness  was  present,  yet,  in  view  tliat 
appellant  failed  to  identify  the  conversation 
ito  the  satisfaction  of  the  Judge,  he  cannot 
be  charged  with  error  unless  he  erred  in 
holding  that  the  cross-examination  was  not 
properly  identified.  It  goes  without  saying 
that,  If  the  conversation  t^tified  to  by  re- 
spondent's witness  was  not  the  one  appel- 
lant's witness  had  in  mind  at  which  the  state- 
ments were  made  thai:  he  sought  to  contra- 
dict, then  the  offered  testimony  was  not  re- 
buttal, and,  if  it  was  not,  then  the  ruling 
was  correct.  We  have  carefully  read  that 
portion  of  the  bill  of  exceptions  relating  to 
the  question  now  under  consideration,  and 
we  are  not  prepared  to  say  that  the  trial 
Judge  erred  In  excluding  the  testimony  for 
the  reasons  stated. 

[S]  Another  assignment  relates  to  the  ex- 
clusion of  certain  testimony  which  appel- 
lant's counsel  sought  to  elicit  from  Mr.  Bar- 
ker. There  are  a  numl>er  of  questions  tliat 
were  propounded  to  the  witness  to  which  re- 
spondent's objections  were  sustained.  There 
was  considerable  documentary  evidence,  in- 
troduced at  the  trial,  much  of  which,  for 
reasons  not  disclosed,  was  not  incorporated 
in  the  bill  of  exceptions  and  thus  not  certi- 
fied to  this  court.  Just  what  effect,  if  any, 
the  excluded  evidrace  may  have  had  upon 
the  ruling  of  the  court  we  are  unable 
to  say.  Some  testimony,  wUch  was  offered 
and  excluded  as  aforesaid,  directly  contra- 
dicted the  statements  contained  in  the  arti- 
cles 'of  incorporation  upon  a  matter  where 
such  testimony  was  not  proper.  Some  was 
clearly  hearsay,  while  others  of  the  state- 
ments offered  were  not  relevant  to  any  issue 
in  the  case.    While  it  ia  true  that  it  would 
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perbaps  hare  been  proper  enough  to  hare 
permitted  tbe  witness  to  answer  a  tew  ot 
tbe  questions  propounded  to  him,  yet  all  of 
the  answers  to  such  questions,  even  If  an- 
swered as  counsel  desired  them  to  be,  could 
not  bave  had  the  slightest  effect  uoou.  the 
result  arrived  at  by  the  jury.  Any  error 
that  may  have  been  committed  in  tills  regard 
could  not  bave  prejudiced  the  appellant,  and, 
for  that  reason  if  no  other,  this  assignment 
cannot  be  sustained. 

Appellant   also  complains  that  the   court 
erred  In  its  charge  to  the  jury  and  in  refus- 
ing a  certain  request  to  charge  offered  by  its 
counsel.     We  have   carefully   examined  the 
whole  charge  given  by  the  court,  as  well  as 
the  particular  instruction  tliat  Is  excepted  to, 
together  with  the  request  which  was  refused. 
Keeping  in  view  the  evidence  and  the  whole 
charge  as  given  by  the  court,  we  are  clearly 
of    tbe  opinion  that  the  appellant  has  no 
cause  for  complaint.     It  is  also  clear  that 
the  particular  proposition  contained  in  the 
request  was  sufficiently  covered  in  the  court's 
general  charge.     Upon  the  other  hand,  the 
particular  proposition  of  law  to  which  appel- 
lant excepted,  which,  under  certain  circum- 
stances, might  have  been  Improper,  yet,  in 
view  of  all  of  the  evidence  in  this  case,  we 
think  it  was  a  correct  statement  of  the  law. 
This  brings  us  to  the  last  and  only  assign- 
ment  which,   la  our  judgment.   Is  not  free 
from    difficulty.      At    the    trial    respondent, 
over  appellant's  objection,  was  permitted  to 
show  that,  at  about  the  time  that  the  rep- 
resentations testified  to  by  respondent  were 
made  to  him  by  Mr.  Barker  in  order  to  in- 
duce   some    of    respondent's    townsmen    or 
neighbors  to'  subscribe  for  some  of  the  alleg- 
ed treasury  stock,  he  made  the  same  or  sim- 
ilar  representations   to   them.     The   record 
discloses  that  respondent  produced  a  witness 
by  whom  he  sought  to  show  that  Mr.  Barker 
had  induced  such  witness  to  subscribe  for 
some  of  the  alleged  treasury  stock  by  making 
similar  representations  to  the  witness  that 
he  about  tbe  same  time  made  to  respondent 
to  Induce  him  to  subscribe  for  the  stock  in 
question.    When  this  testimony  was  offered, 
appellant's  counsel  objected  thereto  as  fol- 
lows:    "It  is  objected  to  on  the  ground  that 
it  is  irrelevant  and  immaterial — an  evident 
attempt  to  try  another  lawsuit  within  this 
lawsuit"    Counsel  for  respondent.  In  stating 
tbe  puniose  for  which  the  testimony  was  of- 
fered, said:    "Tbe  purpose  is  to  show  a  gen- 
eral plan  as  reflecting  upon  the  motives  of 
Mr.  Barker  at  the  time."    The  proposition,  it 
seems,  was  argued  to  the  court  at  length, 
and  it  admitted  the  evidence  for  the  purpose 
suggested    by   respondent's   counsel,    and   in 
their  brief  they  now  contend  that  it  was  rele- 
vant upon  the  question  of  knowledge,  motive, 
and  a  general  plan  on  the  part  of  Mr.  Barker 
to  sell  bis  Individual  stock  by  representing 
that    it    was   company    stock,    and    thereby 
showing  his  purpose  to  defraud. 


[9]  There  is  no  doubt  that  tbe  weight  of 
authority  is  that  similar  independent  state- 
ments or  representations  made  to  others,  in 
the  absence  of  the  person  to  whom  those  in 
controversy  were  made,  and  of  which  such 
person  had  no  knowledge  at  tbe  time  he  act- 
ed, and  hence  could  not  have  influenced  him 
to  act,  are  not  admissible  as  evidence  from 
which  it  may  be  inferred  that  the  represen- 
tations in  issue  were  in  fact  made.  In  other 
words,  the  mere  fact  that  a  person  has  made 
certain  statements  on  one  day  to  a  particu- 
lar person  is  not  evidence  from  wtilch  it  may 
be  Inferred  that  he  in  fact  made  the  same 
or  similar  statements  to  another  person  at 
another  time  and  place. 

[10]  Statements  or  representations  made 
to  others  are,  however,  relevant  where  the 
intent,  motive,  or  knowledge  of  the  falsity 
of  the  representations  of  the  party  making 
them  are  material,  or  to  prove  a  system  or 
general  plan  or  scheme  to  defraud. 

In  6  Bncy.  Ev.  p.  33,  the  doctrine  followed 
by  the  courts  upon  this  subject  is  fairly  re- 
flected in  the  following  statement :  "Where 
the  fraudulent  Intent  of  a  party  in  the  per- 
formance of  an  act  is  in  issue,  proof  of  other 
similar  fraudulent  acts  is  relevant  and  ad- 
missible to  establish  his  intent  or  motive  in 
the  performance  of  the  act  in  question,  when 
It  appears  that  there  is  such  a  connection 
between  such  other  acts  and  the  act  in  ques- 
tion as  to  authorize  the  inference  that  both 
are  parts  of  one  scheme  or  plan,  In  which 
the  same  motive  is  operative,  and  it  is  im- 
material whether  such  other  fraudulent  acts 
occurred  before  or  after  the  act  in  question, 
as  remoteness  In  point  of  time  affects  only 
their  weight.  Evidence  of  such  other  fraud- 
ulent acts  is  usually  offered  upon  the  issue 
of  motive  or  intent,  and  some  of  the  deci- 
sions limit  its  competency  to  the  proof  of 
these  issues.  Such  evidence,  however,  has 
been  held  competent  to  establish  tbe  party's 
knowledge  of  the  falsity  of  his  representa- 
tions, to  prove  a  system  of  fraud  or  a  fraud- 
ulent conspiracy,  and  to  identify  the  person 
charged  as  the  fraudulent  actor.  By  tbe 
great  weight  of  authority,  such  evidence  is 
not  admissible  to  i«ove  the  fact  of  the  mak- 
ing or  utterance  of  the  particular  representa- 
tions in  suit,  although  some  of  the  decisions 
hold  It  competent  as  affording  a  ground  of 
presumption  to  prove  the  main  charge." 

The  cases  of  Johnson  v.  Gulick,  46  Neb. 
817,  65  N.  W.  883,  50  Am.  St.  Rep.  629,  J. 
H.  Clark  &  Co.  v.  Bice,  127  Wis.  461,  106 
N.  W.  231,  7  Ann.  Cas.  605,  and  Levy  v.  Lee, 
13  Tex.  Civ.  App.  510,  36  S.  W.  309,  are  fair 
examples  of  that  class  of  cases  in  which  it 
is  held  that  other  similar  but  independent 
representations  are  not  admissible  as  evi- 
dence from  which  the  uttering  of  the  repre- 
sentations in  Issue  may  be  inferred,  and  that 
they  are  not  admissible  for  the  purpose  of 
proving  knowledge  of  the  falsity  of  the  rep- 
resentations, because  such  knowledge  on  the 
part  of  the  one  who  falsely  makes  material 
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representations,  which  are  relied  on  by  an- 
other to  his  detriment,  Is  not  material,  at 
least  not  in  actions  for  rescission.  Upon 
the  other  hand,  it  is  held  by  the  Supreme 
Court  of  California  in  Kelley  t.  Owens,  30 
Pac.  6d6,i  by  the  Supreme  Court  of  Iowa  in 
Zimmerman  v.  Branuon,  103  Iowa,  144,  72  N. 
W.  439,  and  by  the  United  States  Circuit 
Court  of  Appeals  in  Mudsill  Min.  Co.  t. 
Watrous,  61  Fed.  163,'  9  C.  C.  A.  415,  that,  in 
case  false  representations  are  previously 
made  to  others  as  an  inducement  to  sell  the 
property  concerning  which  the  representa- 
tions In  issue  are  alleged  to  have  been  made, 
such  former  representations  may  be  shown 
as  evidence  that  the  person  who  made  the 
latter  had  knowledge  of  their  falsity. 

In  Jordan  v.  Osgood,  109  Mass.  457,  12 
Am.  Rep.  731,  after  reviewing  the  authorities 
upon  the  question,  the  court  says:  "We 
think  the  true  rule  to  be  deduced  from  them 
(the  authorities)  is  that  another  act  of  fraud 
is  admissible  only  where  there  is  evidence 
that  the  two  are  parts  of  one  scheme  or  plan 
of  fraud  committed  in  pursuance  of  a  com- 
mon purpose." 

The  case  of  Oudin  v.  Crossman,  15  Wash. 
519,  46  Pac.  1047,  is  one  in  which  the  Su- 
preme Court  of  Wasliington  applies  the  rule 
applicable  to  a  scheme  or  general  plan  to 
defraud  where  a  sale  of  a  mine  was  in  is- 
sue. In  that  case  it  was  alleged -that  false 
representations  were  made  to  a  number  of 
prospective  purchasers  respecting  the  value 
and  condition  of  the  mine.  The  admission 
in  evidence  of  the  statements  and  represen- 
tations that  were  'made  to  such  prospective 
purchasers  was  upheld  by  the  court,  although 
the  person  to  whom  subsequent  similar  state- 
ments were  made  concerning  the  mine,  and 
who  in  relying  on  the  latter  purchased  the 
same  without  knowing  of  the  former  state- 
ments. The  statements  were  admitted  for 
the  purpose  of  showing  a  general  plan  or 
scheme  to  defraud. 

[11]  When  all  the  evidence  in  this  case  is 
considered,  including  the  Inferences  that  the 
jury  were  authorized  to  deduce  from  certain 
facts,  we  cannot  say  that  there  is  not  some 
substantial  evidence  from  which  the  Jury 
were  justified  in  finding  that  there  was  a 
scheme  or  general  plan  to  defraud  on  the 
imrt  of  Mr.  Barker.  But,  even  though  it  be 
assumed  that  there  is  no  evidence  to  sup- 
port a  finding  of  such  a  scheme  or  plan,  or 
that  this  case  In  no  event  is  one  that  can  be 
brought  within  the  class  where  a  scheme  or 
plan  to  defraud  may  be  shown,  yet  there  Is 
still  another  reason  why  the  court  did  not 
commit  prejudicial  error  against  appellant  in 
admitting  the  evidence  objected  to  for  the 
following  reasons:  Appellant's  counsel  tried 
and  submitted  the  case  to  the  Jury  upon  the 
theory  that,  although  the  representations  al- 
leged to  have  been  made  by  Mr.  Barker  and 
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relied  on  by  respondent  were  material  and 
false,  yet,  if  respondent  had  not  established 
by  a  preponderance  of  the  evidence  that  Mr. 
Barker  made  them  with  the  intent  to  de- 
ceive, and  with  full  knowledge  of  their  fal- 
sity, respolident  had  not  established  his  de- 
fense. Among  the  material  elements  which 
the  court,  at  the  request  of  appellant's  coun- 
sel, charged  the  Jury  respondent  must  estab- 
lish by  a  preponderance  of  the  evidence  t)e- 
fore  he  could  recover  are  the  following:  "(3) 
That  said  misrepresentations  were,  knowing- 
ly and  willfully  made  with  intmt  on  the 
part  of  the  said  Joseph  Barker  to  induce  the 
said  defendant  to  enter  into  the  contract 
and  execute  the  note.  (4)  That  said  Joseph 
Barker  must  have  known  that  the  state- 
ments made  to  defendant  were  false,  or  must 
have  represented  them  as  true  without  a 
knowledge  of  their  truth  or  falsity." 

[12]  The  authorities  cited  by  appellant's 
counsel  on  which  they  rely  all  hold  that 
false  representations  made  to  others,  not  in 
the  presence  and  hearing  of  the  one  who 
claims  to  have  been  deceived  thereby,  are 
not  admissible  (1)  because  such  representa- 
tions, being  unknown  to  him,  could  not  have 
deceived  nor  Induced  him  to  act ;  (2)  because 
they  are  not  evidence  of  the  fact  that  the 
representations  in  question  were  actually 
made;  and  (3)  because  whether  the  party 
who  makes  them  either  knows  or  does  not 
know  that  they  are  false  is  immaterial  to 
the  right  of  rescission  if  in  fact  the  repre- 
sentations were  material,  false,  and  induced 
the  act  sought  to  be  rescinded.  The  forego- 
ing conclusions  seem  both  reasonable  and 
logical.  In  what  way  does  it  affect  the 
party  who  is  deceived  or  misled  and  thereby 
Induced  to  enter  into  a  contract  or  to  assume 
an  obligation  by  representations  that  in  fact 
are  untrue,  whether  he  who  makes  them 
knew  them  to  be  so  or  not?  If  the  action 
were  based  on  deceit  or  were  for  damages 
which  it  is  alleged  were  suffered  by  the 
plaintiff  by  reason  of  the  false  and  fraudu- 
lent representations,  then  the  plaintiff,  In  ad- 
dition to  proving  the  materiality  and  falsity 
of  the  representations  and  that  he  relied  on 
them  and  was  deceived  and  thereby  Induced 
to  enter  into  the  contract  would  have  to  go 
a  step  farther  and  prove  that  the  defendant 
knew,  when  the  representations  were  made, 
that  they  were  false  or  that  they  were  made 
recklessly  and  withont  any  effort  to  learn  of 
their  truthfulness.  In  an  action  for  a  re- 
scission, where  the  only  consequence  sought 
to  be  reached  by  the  action  is  to  rescind  and 
to  place  the  parties  in  statu  quo,  a  different 
rule  prevails.  Why  should  he  who  makes 
false  representations  be  permitted  to  profit 
by  them,  whether  he  knew  they  were  false 
or  not?  Upon  the  other  hand,  why  should 
the  party  who  is  deceived  be  Iwund  by  a 
contract  based  upon  false  representations 
simply  because  he  cannot  prove  that  the  oth- 
er party  to  the  contract  knew  the  statements 
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when  made  were  false?  We  have  recently 
passed  upon  this  identical  question  in  the 
case  of  Smith  ▼.  Columbus  Buggy  Co.  et  aL, 
123  Pac.  580,  and  we  there  held  that,  In  case 
of  rescission,  it  is  not  necessary  to  prove 
that  the  party  who  made  the  false  represen- 
tations knew  them  to  be  false  when  he  ut- 
tered them,  if  such  representations  were  In 
fact  material  and  false  and  Induced  the  oth- 
er party  to  enter  Into  a  contract  that  be 
would  not  have  entered  into  otherwise. 

The  case  at  bar  was  submitted  to  the  Jury 
upon  the  theory  that  it  was  a  material  mat- 
ter that  Mr.  Barker,  at  the  time  he  made 
them,  knew  that  the  statements  and  repre- 
sentations alleged  to  have  been  made  by  him 
to  respondent  were  false,  and  that,  before 
respondent  could  recover,  be  was  required 
to  establish,  by  a  preponderance  of  the  evi- 
dence, tbat  Barker  knew  their  falsity.  This 
theory,  having  been  stated  in  the  instruction 
referred  to,  therefore  became  the  law  of  the 
case  and  must  control  whether  right  or 
wrong.  Knowledge  on  the  part  of  Mr.  Bar- 
ker tbat  the  statements  and  representations 
tbat  it  was  alleged  he  made  was  therefore 
made  a  material  Issue.  This  being  so,  re- 
spondent could  legally  avail  himself  of  any 
evidence  tbat  was  relevant  to  tbat  issue. 
Nearly  all.  If  not  quite  all,  authorities  hold 
that,  where  knowledge  Is  a  material  ingredi- 
ent, similar  acts  or  statements  made  by  the 
party  whose  statements  are  In  Issue,  and 
ftom  which  hl8  knowledge  of  their  falsity 
may  be  Inferred,  is  relevant,  although  the 
evidence  would  not  be  admissible  on  other 
grounds.  In  view  of  the  charge  to  which  we 
bave  referred,  which  was  given  at  the  re- 
quest of  appellant's  counsel,  we  are  of  the 
opinion  tbat  it  cannot  complain  of  tbe  rul- 
ing of  the  court  admitting  the  evidence  to 
which  reference  has  been  made,  although, 
under  different  circumstances,  such  evidence 
might  not  bave  been  admissible.  By  refer- 
ring to  the  cases  cited  by  counsel  for  ap- 
pellant some  of  which  we  bave  referred  to 
in  this  opinion,  It  will  be  seen  tbat  the  trial 
courts  in  each  case  charged  the  Jury  that 
whether  tbe  party  who  made  the  representa- 
tions knew  they  were  false  or  not  was  not 
a  material  element  In  the  case,  and  the  ap- 
pellate courts  approved  such  charge.  It  is 
for  tbls  reason  that  those  conrts  held  tbat 
the  evidence  of  other  similar  statements,  not 
made  in  the  presence  of  tbe  party  who 
claims  to  bave  been  misled  by  subsequent 
statements,  were  irrelevant  and  should  have 
been  excluded.  From  what  has  been  said, 
the  case  at  bar  does  not  come  witliin  the 
doctrine  announced  in  those  cases. 

The  judgment  therefore  should  be  affirm- 
ed. Such  Is  the  order.  Respondent  to  re- 
cover costs. 

McCARTT,  J.,  concurs.  STRAUP,  J., 
concurs  in  the  result 


(34  Not.  468) 
ELGAN  V.  FRANCES-MOHAWK  MINING  & 

LEASING  CO.  et  aL     (No.  1,965.) 
(Supreme  Court  of  Nevada.     July  24,  1912.) 

1.  Plkadino  (i  237»)  — Ajcendmisni  — CoN- 
FOBMirr  TO  Pboof. 

Plaintiff,  in  an  action  to  compel  the  sur- 
render of  shares  of  stock,  was  properly  per-- 
mitted,  after  decision,  but  before  judgment,  to 
amend  and  supplement  his  complaint  by  setting 
forth  undisputed  facts  shown  on  the  trial  to 
hare  existed  at  the  time  thereof. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  S|  603-619;   Dec.  Dig.  {  237.*] 

2.  PuBADiNo  (i  237*)— AiCENDMBifT— Estop- 
pel TO  Objbct. 

Where,  in  an  action  to  compel  the  surren- 
der of  shares  of  stock,  a  motion  of  the  defend- 
ant for  a  nonsuit  and  consent  thereto  by  the 
plaintiff  were  withdrawn  by  stipulation,  and 
defendant  {[iven  leave  to  amend  its  answer  to 
show  facts  in  evidence  occurring  sabseqnent  to 
the  institution  of  the  suit  defendant  could  not 
object  to  the  amendment  of  tbe  plaintiff's  com- 
plaint  after  decision  and  before  judgment  to 
conform  to  such  facts. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §|  603-619;   Dec.  Dig.  |  237.*] 

3.  Mabshaling  Asskts  and  SEOUBims  (| 
5*)  —  Substitution  of  Lien  —  BiOHis 
Aoainbt  Pbincipal  Debtor. 

A  i>ank,  which  held  shares  of  stock  in  a 
mining  company  belonging  to  its  president  as 
collateral  security  for-  loans  and  advances  to 
the  company  and  such  president,  assigned  the  ' 
notes  and  indebtedness  to  another  company  and 
transferred  the  collateral.  Upon  the  Issuance 
of  new  notes,  secured  by  the  deed  of  trust  of 
the  mining  company,  the  transferee  delivered 
the  _  stock  held  as  collateral  to  tbe  company, 
having  previously  refused  to  honor  an  assign- 
ment of  a  portion  of  the  shares  and  an  order 
for  their  delivery,  executed  by  the  owner  of 
the  shares.  The  mining  company  held  the  num- 
ber of  shares  claimed  by  such  assignee  as  se- 
cnrity  for  the  debt  of  its  president,  and  releas- 
ed the  remainder,  which  was  about  five  times 
that  of  the  number  held,  to  such  president. 
Held  that  as  assignee  of  the  former  creditors, 
the  company  had  the  right  to  hold  the  collater- 
al transferred  to  it  for  the  payment  of  the 
notes;  but  as  it  was  bound  to  first  exhaust 
the  security  belonging  to  tbe  principal  debtor, 
which,  being  greater  than  that  retained,  must 
be  considered  to  bave  been  sufficient,  the  re- 
tention of  the  stock  belonging  to  the  person 
to  whom  it  bad  been  transferred  was  improper. 
[Ed.  Note. — For  other  cases,  see  Marshaling 
Assets  and  Securities,  Cent  Dig.  {  10;  Dec 
Dig.  S  5.*] 

Appeal  from  District  Court,  Esmeraldo 
County;  Theron  Stevens,  Judge. 

Action  by  J.  R.  Elgan  against  tbe  Frances- 
Mohawk  Mining  &  Leasing  Company  and  an- 
other. From  a  Judgment  for  plaintiff,  tbe 
Keane  Wonder  Mining  Company  appeals. 
Affirmed. 

On  or  about  tbe. month  of  July,  1906,  one 
Homer  Wilson,  by  purchase  from  one  John 
Keane  and  another,  became  the  owner  of 
something  like  1,100,000  shares  of  tbe  .cap- 
ital stock  of  tbe  Keane  Wonder  Mining  Com- 
pany, and  succeeded  to  the  presidency  of 
tbe  corporation.  Tbe  .said  Homer  Wilson  at 
that  time  made  arrangements  with  the  State 
Bank  &  Trust  Company  at  Goldfleld,  wbere- 
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by  the  mining  company  and  himself  were 
to  .have,  and  did  bave,  loans  and  advances 
fro«'  'ime  to  time,  and  all  of  said  stock  was 
by  blm  then  pledged  to  said  bank  as  se- 
curity for  such  loans. and  advances. 

About  the  latter  part  of  September,  1906, 
the  said  Homer  Wilson  entered  into  an  ar- 
rangement with  the  said  J.  .R.  Elgan,  re- 
spondent herein,  whereby  the  latter  was  to 
assist  in  the  sale  of  certain  treasury  stock 
of  the  company,  and  for  his  services  was  to 
receive  a  certain  portion  of  the  stock  of 
the  company  then  owned  by  the  said  Wilson 
and  pledged  as  security,  as  aforesaid.  On  or 
prior  to  December  23,  1907,  the  said  Homer 
Wilson  was  indebted  to  the  said  State  Bank  ft 
Trust  Company  in  the  sum  of  about  $104,000; 
and  the  said  Keane  Wonder  Mining  Compa- 
ny was.  at  the  said  time,  also  indebted  to  the 
said  bank  in  the  sum  of  $94,979.  As  secur- 
ity for  the  payment  of  the  indebtedness  of 
the  said  Wilson  and  the  said  Keane  Wonder 
Mining  Company,  the  said  .bank  was  then 
holding  975,000  shares  of  the  said  stock  of 
the  said  Wilson.  Between  the  21st  and  23d 
days  of  December,  1907,  .the  said  Keane 
Wonder  Mining  Company  purchased  certain 
property  from  the  said  Wilson  for  $45,29S.- 
94,  and  by  arrangement  between  them,  and 
wivh  the. consent  of  said  bank,  said  amount 
was  credited  by  said  bank  to  Wilson  and 
charged  to  the  Keane  Wonder  Mining  Com- 
pany. On  said  date,  December  23,  1907,  .the 
Keane  Wonder  Mining  Company  gave  to  the 
said  bank  its  four  promissory  notes,  aggre- 
gating $140,278.92,  and. the  said  W^ilson  exe- 
cuted two  notes,  covering  the  remaining  por- 
tions of  his  indebtedness  to  the  bank  under 
the  aforesaid  arrangement,  aggregating 
about  $59,000. .  The  .said  976,000  shares  of 
stock  remained  with  the  said  bank  as  col- 
lateral. On  the  same  day,  December  23, 
1907,  the  respondent,  J.  R.  Elgan,  and  the 
said  Homer  Wilson  entered  Into  a  written 
agreement  in  settlement  of  their  personal 
affairs,  the  material  portion  of  which  reads: 
"That  the  party  of  the  first  part  hereby 
agrees  to  transfer  to  the  party  of  the  second 
part,  or. his  assigns,  one  hundred  and  sixty 
thousand  (160,000)  shares  of  the  capital 
stock  of  the  Keane  Wonder  Mining  Compa- 
ny, now  held  by  the  State  Bank  &  Trust 
Company,  .as  collateral  security  for  the  In- 
debtedness of  the  Keane  Wonder  Mining 
Company,  and  the  Indebtedness  of  Homer 
Wilson,  said  stock  to  be  delivered  to  said 
second  party  or  his  assigns  at  the  time  of 
Its  surrender  and  release  by  the  State  Bank 
ft  Trust  Company  to  Homer  Wilson."  Plain- 
tiff's Exhibit  1. 

On  or  .about  February  12,  1908,  said  State 
Bank  ft  Trust  Company  transferred  and  as- 
signed the  said  notes  and  Indebtedness  of 
said  Keane  Wonder  Mining  Company  and 
the  said  Wilson,  .  together  'with  all  of  said 
stock  held  as  collateral  security  for  the 
same,    to    the    defendant    Frances-Mohawk 


Mining  ft  Leasing  Company,  which  latter 
company  thereafter  continued  ,to  be,  and  at 
the  time  of  the  commencement  of  this  ac- 
tion was,  the  holder  of  all  of  said  notes  and 
indebtedness,  together  .with  all  of  said  col- 
lateral. On  May  22,  1908,  the  respondent, 
J.  R.  Eflgan,  obtained  from  the  said  Homer 
Wilson  a  written  letter  or  order  reading  as 
follows:  "Frances-Mohawk  Mining  and 
Leasing  Co.,  Goldfield,  Nevada.  Gentlemen: 
You  are  hereby  authorized  to  deliver  to  J. 
R.  .Elgan,  one  hundred  and  sixty  thousand 
(160,000)  shares  of  the  capital  stock  of  the 
Keane  Wonder  Mining  Company  referred  to 
in  the  assignment  to  J.  R.  Elgan  by. me  dat- 
ed December  23,  1907,  being  a  part  of  the 
nine  hundred  and  seventy-five  thousand 
(975,000)  .shares  now  held  by  you  as  col- 
lateral security  for  moneys  advanced  by 
you  to  the  Keane  Wonder  Mining  Company. 
Yours  very  truly,  [Signed]  Homer  WUson. 
Dated:  Keane  Wonder  Mine,  May. 22.  190S." 
This  letter  or  order  was  by  the  said  re- 
spondent Immediately  thereafter  presented 
to  the  said  Frances-Mohawk  Mining. ft  Leas- 
ing Company;  but  the  said  company  refused 
to  deliver  any  of  said  stock  In  pursuance  of 
said  letter  .or  order. 

On  June  23,  1908,  the  said  J.  R.  Elgan 
brought  this  action  to  recover  possession  of 
the  said  160,000  shares  of  .stock.  Upon  the 
trial  evidence  was  also  admitted  of  the  fol- 
lowing facts  as  occurring  subsequent  to  the 
institution  of  the  .action:  On  November 
23,  1908,  the  Keane  Wonder  Mining  Com- 
pany executed  new  notes  to  the  Frances- 
Mohawk  Mining  ft  Leasing  (Company,  cover- 
ing the  amount  then  remaining  unpaid  on 
its  said  old  notes  and  Indebtedness,  and  in- 
cluding, also,  the  amount  then  remaining 
unpaid  on  said  notes-  and  indebtedness  of 
Homer  Wilson.  To  secure  these  new  notes, 
the  Keane  Wonder  Mining  Company  ex- 
ecuted a  deed  of  trust  on  its  mining  proper- 
ty and  mill  to  one  Wellington  Gregg,  Jr. 
Said  Wilson  at  the  same  time  paid  the  sum 
of  $17,400  on  account  of  his  said  notes, 
leaving  owing  thereon  a  balance  of  about 
$42,000.  The  Wilson  notes  and  indebtedness 
were  then  transferred ,  and  assigned  by  the 
Frances-Mohawk  Mining  &  Leasing  Compa- 
ny to  the  Keane  Wonder  Mining  Company, 
and  taken  over  with  said  stock  and  held  as 
collateral  security  therefor.  By  reason  of 
the  pendency  of  this  action  at  that  time, 
160,000  shares  of  said  stock  was  placed  Id 
escrow  with  said  Gregg,  with  Instructions  to 
deliver  the  same  to  the  Frances-Mohawk 
Mining  ft  Leasing  Company,  if  It  be  finally 
adjudged  in  .said  suit  that  said  Elgan  is 
entitled  to  recover  said  160,000  shares  of 
stock  from  the  Frances-Mohawk  Mining  ft 
Leasing  Company,  but  in  all  other  events  to 
deliver  .said  stock  to  the  Keane  Wonder 
Mining  Company.  Said  stock  placed  in  es- 
crow was  then,  and  ever  since,  and  Is  now, 
claimed  by  the  Keane  Wonder  Mining. C^m- 
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pnnj-  as  collateral  security  for  the  uhpald 
balfiiice  of  skid  Wilson  notes  and  Indebted- 
ness, amounting  to, about  |42,000  and  inter- 
est, and  which  has  never  been  paid.  Both 
of  said  companies  and  said  Wilson  signed 
said  escrow  Instrnctions.  At  the. same  time 
the  Keane  Wonder  Mining  Company  sur- 
rendered to  the  order  of  said  Ilomer  WUson 
the  remaining  815,000  shares. 

The  complaint  alleged  that  on  December 
23,  1007,  the  Keane  Wonder  Mining  Com- 
pany owed  the  State  Bank  4  Trust  Company 
$94,979,  and  that  one  Homer  Wilson  owed 
said  bank  on  said  day  $45,298.94,  payment 
of  which  was  then  assumed  by  said  Keane 
Wonder  Mining  Company;  and  that  said 
last-mentioned  company  gave  its  several 
promissory  notes  to  said  baqk  on  said  De- 
cember 23,  1907,  to  cover  its  own  and  said 
Wilson's  indebtedness,  aggregating  the  sum 
of  $140,278.92.  Said  complaint  also  alleged 
that  the  "plaintiff  is,  and  at  all  times  was, 
the  owner  of  160,000  shares  of  said  stock," 
being  part  of  a  certain  975,000  shares  "now, 
and  at  all  of  said  times,  standing  in  the 
name  and  owned  (subject  to  plaintifTs  own- 
ership) by  one  Homer  Wilson."  It  is  also 
alleged  that  prior  to  May  22,  1908,  the  de- 
fendant Frances-Mohawk  Mining  &  Leasing 
Company  had  come  into  possession  of  said 
975,000  shares  of  stock,  and  that  on  the  last- 
mentioned  day  said  Wilson  gave  to  the  plain- 
tiff a  written  order  on  said  Frances-Mohawk 
Mining  &  Leasing  Company  for  the  delivery 
of  160,000  out  of  said  975,000  shares  of  said 
stock.  Said  complaint  then  alleges  and  pro- 
ceeds upon  the  theory  ttiat  on  December  23, 
1007.  while  plaintiff  was  the  owner  of  said 
160,000  shares  of  stock,  he  and  said  Homer 
Wilson  pledged  said  975,000  shares  to  said 
bank  as  an  accommodation  to  the  Keane 
Wonder  Mining  Company,  as  security  for  the 
payment  of  its  said  notes  and  indebtedness, 
amounting  to  $140,278.92,  as  aforesaid ;  that 
all  of  said  notes  and  indebtedness  had  been 
paid  prior  to  said  May  22,  1908;  and  that 
plaintiff  was  entitled  to  the  possession  of 
said  stock. 

The  defendant  Ktone  Wonder  Mining 
Company  answered,  denying  the  general  facts 
showing  plaintiff's  alleged  right  .to  the  ||DS- 
session  of  said  stock,  and  denying  that  ne 
ever  was  or  is  the  owner  of  said  stock,  or 
that  be  pledged  It  for  said  debt,  or  at  all,  or 
that  he  pledged  it  as  an  accommodation  to 
said  company,  or  that  plaintiff  is  entitled  to 
the  possession  of  said  stock. 

The  defendant  Frances-Mohawk  Mining  & 
Leasing  Company  filed  a  demurrer,  but  later 
on  withdrew  its  demurrer,  and  by  stipulation 
in  writing  filed  In  the  case  waived  time  to 
answer,  and  consented  that  its  default  be 
taken  and  entered. 

The  plaintiff,  J.  R.  Elgan,  and  the  said 
Ilomer  Wilson  were  the  only  witnesses  for 
the  plaintiff  at  the  trial,  and  there  Is  no 


substantial  conflict  in  their  testimony  as  to 
material  facts. 

Upon  the  conclusion  of  plaintiff's  evidence, 
the  defendant  Keane  Wonder  Mining  Com- 
pany moved  for  a  nonsuit  and  for  Judgment 
in  its  favor.  Thereupon  plaintiff  consented 
to  the  granting  of  the  motion  for  a  nonsuit ; 
whereupon  the  defendant  Keane  Wonder 
Mining  Company  applied  to  the  court  for 
leave  to  withdraw  its  motion  for  a  nonsuit, 
and  to  file  amendments  to  its  answer  to  con- 
form to  the  proofs.  It  waa  thereupon  stipu- 
lated by  the  plaintiff  and  the  defendant 
Keane  Wonder  Mining  Company  that  plain- 
tiff should  withdraw  its  consent  to  the  grant- 
ing of  motion  for  nonsnlt,  and  that  defend- 
ant Keane  Wonder  Mining  Company  should 
be  allowed  to  withdraw  said  motion  for  a 
nonsuit,  and  that  said  defendant  should  file 
said  amendments  to  its  answer,  all  of  which 
was  accordingly  done. 

Thereafter  the  defendant  Keane  Wonder 
Mining  Company  filed  an  amendment  to  its 
answer,  setting  up  all  of  the  material  facts 
disclosed  by  the  evidence  occurring  both  be- 
fore and  after  the  filing  of  plaintiff's  com- 
plaint, excepting  the  fact  of  the  surrender 
by  the  defendant  Keane  Wonder  Mining 
Company  back  to  the  said  Homer  Wilson  of 
all  of  the  said  975,000  shares  of  stodc,  other 
than  the  160,000  shares  deposited  in  escrow 
with  the  said  Wellington  Gregg,  Jr.  There- 
after it  was  stipulated  and  agreed  by  the 
attorneys  for  the  plaintiff  and  defendant 
Keane  Wonder  Mining  Company,  in  open 
court,  that  the  transfer  of  said  indebtedness 
and  notes  of  Homer  Wilson  by  the  E^ancea- 
Mohawk  Mining  &  Leasing  Company  to  the 
Keane  Wonder  Mining  Company,  the  exe- 
cution of  said  escrow  agreement  and  the  de- 
livery thereunder  to  Wellington  Gregg,  Jr., 
In  escrow,  of  160,000  shares  of  said  stock, 
the  surrender  by  the  Keane  Wonder  Mining 
Company  to  the  order  of  said  Homer  Wilson 
of  the  remaining  815,000  shares  of  the  orig- 
inal 975,000  shares  of  said  stock  theretofore 
in  the  possession  of  the  Frances-Mohawk 
Mining  &  Leasing  Company,  and  the  execu- 
tion by  the  Keane  Wonder  Mining  Company 
of  said  deed  of  trust  to  Wellington  Gregg, 
Jr.,  to  secure  the  payment  of  the  balance  of 
its  own  said  indebtedness  and  also  that  of 
said  Homer  WUson  to  the  Frances-Mohawk 
Mining  ft  Leasing  Company,  were,  each  and 
all  of  them,  acts  forming  one  transaction, 
and  parts  of  one  transaction,  and  that  they 
ail  occurred  and  took  place  on  the  23d  or 
24tb  day  of  November,  1908.  And  it  was 
further  admitted  by  coimsel  for  the  defend- 
ant Keane  Wonder  Mining  Company,  in  open 
court,  that  the  defendant  Keane  Wonder 
Mining  Company  had  notice  and  knowledge 
of  the  existence  and  execution  of  the  writ- 
ten agreement  between  plaintiff  and  Homer 
Wilson,  marked  "Plaintiff's  Exhibit  1,"  and 
of  al)  the  rights  and  interests  created 
thereby. 
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Tbereopon  said  cause  was  argued  by  the 
respective  counsel  for  the  plaintiff  and  the 
defendant  Keane  Wonder  Mining  Company, 
and  said  defendant  Keane  Wonder  Mining 
Company  moved  the  court  for  judgment  in 
its  favor  upon  the  merits,  and  for  Judgment 
that  the  plaintifT  take  nothing  herein  as 
against  the  defendant  Frances-Mohawk  Min- 
ing &  Leasing  Company. 

Thereafter  the  court  made  its  findings  of 
fact  and  decision  in  writing,  and  directed 
.that  judgment  be  entered  in  favor  of  plain- 
tiff, to  the  effect  that  the  said  Frances-Mo- 
hawk Mining  &  tieasing  Company  be  re- 
quired to  deliver  said  stock  to  the  plaintiff, 
and  further  ordering  that  plaintiff's  appli- 
cation to  file  a  supplemental  complaint,  set- 
ting up  the  facts  which  occurred  after  the 
commencement  of  the  action  as  shown  by  the 
evidence,  be  allowed.  Thereafter  the  plain- 
tiff filed  such  an  amendment  and  supplement 
to  the  original  complaint. 

James  F.  Peck,  Frank  J.  Solinsky,  and 
Paul  0.  Bforf,  for  appellant  Augustus  Til- 
den  and  J.  F.  Douglass,  for  respondent. 

NOBCROSS,  J.  (after  stating  the  facts  as 
above).  This  is  an  appeal  from  the  judg- 
ment and  from  an  order  denying  a  motion 
for  a  new  trial.  The  record  contains  about 
40  assignments  of  error;  but  It  will  not,  we 
think,  be  necessary  to  consider  each  separate- 
ly, as  the  material  questions  presented  will 
fall  under  a  few  main  propositions. 

[1, 2]  It  is  contended  that  the  court  erred 
in  permitting  the  plaintiff  to  file  an  amended 
and  supplemental  complaint,  after  the  deci- 
sion and  before  the  entry  of  judgment,  set- 
ting up  the  facts  which  occurred  subsequent 
to  the  institution  of  the  action.  We  think, 
under  the  facts  of  this  case,  no  error  was 
committed  in  such  order.  It  is  conceded  that 
the  plaintiff  was  in  error  as  to  certain  facts 
alleged  in  the  original  complaint,  and  that 
at  the  time  suit  was  instituted  plaintiff  was 
not  entitled  to  recover  on  the  actual  facts 
of  the  case  then  existing.  Plaintiff  offered 
to  consent  that  the  motion  for  a  nonsuit  be 
granted.  The  defendant  appellant  then  ask- 
ed leave  to  withdraw  such  motion,  and  by 
stipulation  of  the  parties  the  motion  and 
consent  were  withdrawn,  and  defendant  giv- 
en leave  to  file  amendments  to  its  answer  to 
conform  to  the  proofs.  The  defendant  filed 
amendments  to  Its  answer,  relying  upon  facts 
occurring  subsequent  to  the  institution  of  the 
suit,  and  praying  for  the  judgment  of  the 
court  that  it  be  adjudged  entitled  to  the 
possession  of  the  stock  in  question,  to  hold 
the  same  as  security  for  the  payment  of  the 
balance  due  on  the  Wilson  notes.  The  case 
was  finally  presented  to  the  court  upon  the 
facts  as  disclosed  upon  the  trial,  and  npon 
those  facts  the  defendant  Keane  Wonder 
Mining  Company  was  asking  for  judgment 
In  its  favor.  We  think  the  court  very  prop- 
erly permitted  the  plaintiff  to  amend  and 
supplement  his  pleading,  so  that  judgment 


could'  be  rendered  In  accordance  with  the 
undisputed  facts  shown  to  have  existed  at 
the  time  of  the  trial.  We  think,  under  the 
circumstances,  defendant  appellant,  is  not  in 
position  to  object  to  the  order  permitting  the 
filing  of  the  amended  and  supplemental  com- 
plaint 

13]  Upon  the  facts  of  this  case,  there  is 
but  one  controlling  question:  Has  the  de- 
fendant Keane  Wonder  Mining  Company 
the  right  to  the  iMssession  of  the  stock  in 
question,  to  be  held  by  it  as  security  for  the 
payment  of  the  balance  due  on  the  Wilson 
notes?  If  it  has  not  the  right  to  such  pos- 
session for  such  purpose,  the  stock  ought  to 
be  delivered  to  the  plaintiff;  for  it  is  clearly 
shown  to  be  Ills  stock,  and  there  does  not 
seem  to  be  any  controversy  over  plaintiff's 
allegation  that  a  Judgment  for  damages  would 
not  be  an  adequate  remedy  tn  this  case. 

It  is  conceded  that  the  Keane  Wonder 
Mining  Company,  on  the  23d  or  24th  day  of 
November,  190S,  the  date  of  the  assignment 
of  the  Wilson  notes  to  the  latter  company 
and  the  surrender  by  said  company  of  the 
said  815,000  shares  of  its  stock,  theretofore 
held  as  pledge,  back  to  said  Wilson,  and  the 
deposit  in  escrow  of  the  remaining  160,000 
shares  of  stock  to  abide  the  result  of  this 
suit  had  knowledge  of  the  existence  and 
execution  of  the  written  agreement  lietween 
respondent  and  the  said  Homer  Wilson,  of 
dat^  December  23,  1907.  PlaintiflTs  Exhibit 
1,  supra.  By  the  terms  of  that  agreement, 
respondent  became  the  owtfer  of  160,000 
shares  of  the  stock  of  the  appellant  corpo- 
ration, subject  to  the  conditions  of  the  pledge 
of  such  stock  and  the  remaining  stoc^  of 
Homer  Wilson  as  security  for  the  payment 
of  the  indebtedness  of  said  Wilson  and  ap- 
pellant When  the  appellant  became  the  as- 
signee of  the  Wilson  notes.  It  Iiad  the  un- 
doubted right  to  hold  the  security  previously 
held  by  the  State  Bank  &  Trust  Company 
and  the  Frances-Moliawk  Mining  &  Leasing 
Company  for  the  payment  of  such  notes.' 
However,  Iiaving  knowledge  that  the  respond- 
ent was  the  owner  of  160,000  shares  of  the 
975,000  shares  so  pledged  as  security,  the 
appellant  was  bound  to  exhaust  the  security 
of  the  principal  debtor,  WUson,  before  re- 
sorting to  that  of  the  respondent  The  ap- 
peflknt  could  not,  by  arrangement  with  Wil- 
son, without  the  knowledge  or  consent  of 
respondent,  segregate  the  stock  to  wUch  re- 
spondent was  entitled  and  hold  that  alone  ns 
security  for  the  Wilson  notes,  and  surrender 
the  remaining  stock  to  Wilson,  freed  from 
the  conditions  of  the  pledge.  This  transac- 
tion cut  off  entirely  respondent's  right  to 
ever  become  subrogated  to  all  the  rights  of 
the  owner  and  bolder  of  the  Wilson  notes. 
The  courts  are  justified  in  accepting  it  as  a 
fact  established  that  the  appellant  considered 
the  160,000  shares  retained  as  ample  securi- 
ty for  the  payment  of  the  balance  due  ou 
the  Wilson  notes,  and  that  the  stock  sur- 
rendered to  Wilson,  being  about  five  times 
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greater  tbaa  tlie  stock  retained  as  security, 
was  more  than  sufficient  to  have  secured  the 
payment  of  the  notes,  so  that  the  respondent 
n-ould  have  been  ultimately  entitled  to  have 
recovered  his  stock  in  full.  We  think  the 
appellant  should  be  held  to  liave  surrendered 
its  right  to  hold  any  part  of  the  respondent's 
stock  as  security  for  the  payment  of  the 
Wilson  notes. 

In  Le  Marcliant  t.  Moore,  150  N.  T.  209, 
44  N.  £i.  770,  one  question,  similar  in  princi- 
ple to  that  presented  here,  was  considered 
by  the  Court  of  Appeals  of  Newi  Tork.  We 
quote  from  the  opinion  in  that  case  by 
Haigbt,  J.,  the  following  excerpt:  "Treating 
the  plaintiffs  as  the  owners,  with  the  stock  in 
possession  of  the  defendants,  as  pledgees  of 
Evans  &  Co.  for  the  payment  of  their  in- 
debtedness to  the  defendants,  the  plaintiffs 
bad  the  right  to  demand,  and  a  court  of 
'equity  would  require,  the  defendants  to  first 
satisfy  their  claim  out  of  the  other  securities 
In  their  hands  belonging  to  Evans  &  Co.  be- 
fore resorting  to  the  property  of  the  plain- 
tiffs. The  defendants,  as  pledgees,  were  en- 
titled to  regard  Evans  &  Co.  as  the  owners, 
untii  they  were  notified  of  the  plaintiffs' 
rights.  Thereafter  they  were  bound  to  rec- 
ognize the  plaintiffs'  claim,  and  deal  with 
the  stock  accordingly.  The  plaintiffs,  as 
owners,  had  the  right  to  have  timely  notice 
of  any  sale  of  their  stock,  and  to  have  the 
other  stocks  or  security  in  the  hands  of  the 
defendants  belonging  to  the  pledgor  first  ap- 
plied. Smith  V.  Savin,  141  N.  Y.  315  [36 
N.  E.  338];  Hazard  v.  Fiske,  83  N.  Y.  287." 
See,  also.  Union  Pacific  By.  Co.  v.  Schiff 
(C.  C.)  78  Fed.  216;  Brown  v.  Bank,  112 
Fed.  901,  60  0.  C.  A.  602,  56  L.  R.  A.  876; 
Keel  T.  Leby,  19  Or.  450,  24  Pac.  253;  Cole- 
broke  on  Collateral  Securities,  |  239;  Jones 
on  Pledges,  f  711. 

The  judgment  and  order  appealed  from  are 
afi^med. 

(M  Nev.  4SS) 

Bz  parte  SIMMONS  et  al.     (No.  2,034.) 
(Supreme  Court  of  Nevada.     Aug.  10,  1912.) 

1,  Habeas  Cobpcs  (I  27*)— Right  to  Rkuei' 
— De  Facto  Justices  of  the  Peace. 

Under  Bev.  Laws,  I  4926,  which  provides 
that  when  any  justice  of  the  peace,  through  ill 
health  or  other  caaae,  is  prevented  from  dis- 
charging bis  duties,  he  may  invite  another  jus- 
tice of  the  same  county  to  attend  to  such  du- 
ties, where  a  justice  deemed  himself  dis- 
qualified to  try  a  criminal  case  and  called  in 
another  justice,  and  all  parties  assumed  the 
request  was  lawfully  made,  the  latter  justice 
was  at  least  a  de  facto  officer,  rendering  a 
judgment  of  conviction  valid  and  not  subject 
to  collateral  attack  on  habeas  corpus. 

[Ed.  Note.— For  other  cases,  see  Habeas 
Corpus,  Cent  Dig.  f  22;  Dec.  Dig.  {  27.*] 

2.  Cbiminai.  Law   ({  167*)— Fobukr  Jkof- 

ABDT. 

An  acquittal  in  such  case  would  have  bar- 
red a  subsequent  prosecution. 

(Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |{  304,  308,  310,  311;  Dec. 
Dig.  I  167.*]    •    "     '^         •         '         • 


Application  of  Earl  Simmons  and  others 
for  a  writ  of  habeas  corpus.  Proceedings 
dismissed. 

Salter  &  Robins,  for  petitioners.  (31eve- 
land  H.  Baker,  Atty.  Gen.,  for  respondent 

NORCROSS,  J.  This  Is  an  original  pro- 
ceeding in  habeas  corpus.  Prior  to  the  bear- 
ing on  the  writ  before  this  court,  applica- 
tion for  a  writ  was  made  to  the  Chief  Jus- 
tice and  a  writ  issued  returnable  before  Hon. 
T.  F.  Moran,  District  Judg&  Hearing  was 
had  upon  that  writ,  and  the  discharge  of 
the  petitioners  denied,  whereupon  the  appli- 
cation was  made  to  this  court  The  facts 
were  stipulated  and  the  presence  of  petition- 
ers waived  by  respective  counsel. 

The  following  are  the  agreed  facts  upon 
which  the  petitionera  rely  for  their  dis- 
charge: "That  on  the  2eth  day  of  July,  1912, 
a  complaint  under  oath  was  duly  filed  in 
the  justice  court  of  Mazuma  township,  in 
and  for  the  county  of  Humboldt,  state  of 
Nevada,  charging  the  said  petitioners  with 
the  crime  of  riot,  and  that  such  complaint 
charged  the  offense  of  riot.  That  thereafter 
the  defendants  were  brought  into  court,  by 
virtue  of  a  sufficient  warrant,  issued  upoQ 
said  complaint,  and  were  arraigned  and 
pleaded  not  guilty  to  said  offense,  and  that 
thereafter  the  said  defendants  made  an  af- 
fidavit and  motion  for  a  change  of  venue 
from  said  court  on  the  ground  that  the  Jus- 
tice thereof,  namely,  R.  H.  Young,  was  so 
prejudiced  against  them  that  thereafter,  and 
on  the  same  date,  the  said  Justice  Young, 
being  then  and  there  a  material  witness  on 
behalf  of  the  state  in  the  trial  of  the  cause 
then  pending,  and  feeling  disqualified  for 
said  reasons  to  try  said  cause,  Invited  B.  L. 
Hood,  Justice  of  the  peace  of  Lake  town- 
ship. In  and  for  said  county,  to  hear  and  try 
said  cause,  under  the  provision  of  section 
4926,  Revised  Laws  of  the  state  of  Nevada. 
That  thereafter  said  defendants  were  tried 
In  said  court  before  B.  L.  Hood,  acting  as 
such  Justice  of  the  peace,  as  aforesaid,  and 
were  thereafter  convicted  of  the  crime  of 
rioting,  and  were  by  said  court  duly  sentenc- 
ed to  serve  the  term  of  30  days  in  the 
county  Jail  of  Humboldt  cottnty  at  Winne- 
mucca,  state  of  Nevada,  and  that  a  commit- 
ment, due  in  form,  was  by  the  said  B.  L. 
Hood  thereupon  Issued,  and  that  under  and 
by  virtue  of  said  commitment  the  said  de- 
fendants were  on  the  27th  day  of  July,  1912, 
delivered  to  me  and  ever  since  have  been, 
and  now  are,  in  my  custody  as  the  sheriff  of 
Humboldt  county,  state  oi  Nevada,  and  that 
the  term  of  their  sentence  has  not  expired. 
That  thereafter,  and  within  the  time  allow- 
ed by  law,  the  said  defendant  duly  perfect- 
ed an  appeal  from  the  said  Judgment  to  the 
Sixth  Judicial  district  court  of  the  state  of 
Nevada,  and  said  appeal  Is  now  ]>endlng  In 
said  court,  but  no  bond  on  said  appeal  has 
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ever  been  ai^roved,  although  the  same  was 
fixed  by  said  Justice  R.  H.  Xoung  at  the 
sum  of  ?300  each." 

[1]  It  Is  the  contention  of  counsel  for  pe- 
titioner that  the  Justice  of  the  peace  of  Ma- 
zuma  township  had  no  authority,  under  the 
provisions  of  section  4926  of  Revised  Laws, 
to  call  In  another  justice  of  the  county  to 
preside  In  his  court  and  try  petitioners,  for 
the  reason  that  the  facts  did  not  present  a 
situation  authorizing  the  calling  of  another 
Justice  within  the  meaning  of  that  section. 
In  addition  to  talking  a  contrary  view  as  to 
the  construction  of  the  statute,  the  Attorney 
General  contends  that  the  Justice  of  the 
peace  of  Lake  township,  while  presiding  in 
the  Justice's  court  of  Mazuma  township  in 
the  trial  of  petitioners,  was  at  least  the  de 
facto  Justice  of  that  court  for  the  time  be- 
ing, and  his  authority  therefore  not  open  to 
collateral  attack  in  this  proceeding. 

Section  4926  of  Revised  Laws  provides: 
"Whenever  any  Justice  of  the  peace,  In  con- 
sequence of  111  health,  absence  from  his  town- 
ship, or  other  cause,  stiall  be  prevented  from 
attending  to  his  official  duties,  it  shall  be 
lawful  for  him  to  invite  any  other  duly  qual- 
ified Justice  of  the  peace  of  the  same  coun- 
ty to  attend  to  his  official  duties,  including 
that  of  registry  agent.  Instead  of  such  ab- 
sent or  disqualified  Justice  of  the  peace; 
provided,  such  temporary  vacancy,  resulting 
from  absence  or  disqualification,  shall  not  be 
filled  for  more  than  thirty  days  at  any  one 
time." 

Counsel  for  petitioners  rely  solely  upon  the 
proposition  that  the  fact  that  the  Justice  of 
the  peace  of  Mazuma  township  was  a  ma- 
terial witness  for  the  state  against  petition- 
ers and  deemed  himself  prejudiced  against 
them  was  not  a  disqualification  within  the 
meaning  of  the  words  "or  other  cause," 
used  in  the  section  of  the  statute  supra, 
and  therefore  he  was  without  authority  to 
call  in  another  Justice  to  preside,  and,  for 
that  reason,  such  other  Justice  was  with- 
out power  to  try  petitioners  upon  the  com- 
plaint against  them,  and  the  Judgment  of 
guilty  and  sentence  thereon  was  coram  non 
Judice  and  void. 

If,  as  contended  by  the  Attorney  General, 
the  Justice  of  Lake  township,  while  presid- 
ing in  Mazuma  township  upon  the  trial  of 
petitioners,  was  the  Justice  de  facto  for  the 
time  being  of  said  Mazuma  township,  th<; 
Judgment  against  petitioners  was  valid,  and 
the  authority  of  such  de  facto  Justice  is 
not  open  to  collateral  attack  upon  a  pro- 
ceeding in  habeas  corpus.  Walcott  v.  Wells, 
21  Nev.  47,  24  Pac.  367,  9  L.  R.  A.  59,  37 
Am.  St.  Rep.  478;  Ex  parte  Fedderwltz,  62 
Pac.  (Cal.)  935  ;i  In  re  Corrlgan,  37  Mich. 
66;  Ex  parte  Parks,  3  Mont  426;  In  re  John- 
son, 15  Neb.  512,  19  N.  W.  594 ;   In  re  Radl, 


•  Reported  In  full  In  the  Paclflc  Reporter;  re- 
ported aa  a  memorandum  decision  without  opinion 
In  130  Cal.  zvlli. 


86  Wis.  645,  57  N.  W.  1106,  39  Am.  St  Rep. 
918;    24  Cyc.  416. 

This  court  In  a  number  of  cases  has  had 
occasion  to  consider  what  constitutes  a  de 
facto  officer.  In  Walcott  v.  Wells,  supra,  It 
was  said:  "What  constitutes  a  de  facto  of- 
ficer? This  court,  in  Mallett  v.  Uncle  Sam 
G.  &  S.  M.  Co.,  1  Nev.  197  [90  Am.  Dec.  484}, 
said  that  an  officer  de  t&cto  is  on  the  one 
hand  distinguished  from  a  mere  usurper  of 
the  office,  and  on  the  other  hand  from  an 
officer  de  Jure.  In  Meagher  v.  Storey  Co., 
5  Nev.  245,  it  was  said  that  acts  performed 
by  a  dty  recorder  as  a  committing  magis- 
trate, though  the  statute  authorizing  him  to 
so  act  is  unconstitutional  and  void,  are  to 
be  regarded  as  the  acts  of  a  de  facto  of- 
ficer, and  valid  as  to  third  persons  and  the 
public.  In  State  ex  rel.  Corey  v.  Curtis,  9 
Nev.  338,  we  had  occasion  to  examine  and 
discuss,  to  a  limited  extent,  the  question  as 
to  what  constitutes  an  officer  de  facto.  The. 
rules  taken  from  the  authorities  were  there 
announced  as  follows:  (1)  One  who  has  the 
reputation  of  being  the  officer  he  assumes  to 
be,  and  yet  is  not  a  good  officer  in  point  of 
law.  (2)  One  who  actually  performs  the 
duties  of  an  office,  with  apparent  right,  and 
under  claim  and  color  of  an  appointment  or 
election.  (3)  One  who  has  the  color  of  right 
or  title  to  the  office  he  exercises.  (4)  One 
who  has  the  apparent  title  of  an  officer  de 
Jure.  In  State  v.  Cttrroll,  Chief  Justice  But- 
ler gave  the  following  complete  definition  of 
a  de  facto  officer:  'An  officer  de  facto  Is  one 
whose  acts,  though  not  those  of  a  lawful,  of-  ° 
ficer,  the  law,  upon  principles  of  policy  and 
Justice,  will  hold  valid  so  far  as  they  In- 
volve the  interests  of  the  public  and  third 
persons,  where  the  duties  of  the  office  were 
exercised:  First  Without  a  known  appoint- 
ment or  election,  but  under  such  circum- 
stances of  reputation  or  acquiescence  as 
were  calculated  to  induce  people,  without  in- 
quiry, to  submit  to  or  invoke  his  action,  sup- 
posing him  to  be  the  officer  he  assumed  to  be. 
Second.  Under  color  of  a  known  and  valid 
appointment  or  election,  but  where  the  of- 
ficer had  failed  to  conform  to  some  prece- 
dent requirement  or  condition,  as  to  take 
an  oath,  give  a  bond,  or  the  like.  Third. 
Under  color  of  a  known  election  or  appoint- 
ment, void  because  the  officer  was  not  eligi- 
ble, or  because  there  was  a  want  of  power 
In  the  electing  or  appointing  body,  or  by 
reason  of  some  defect  or  irregularity  In  its 
exercise;  such  ineligibility,  want  of  power, 
or  defect  being  unknown  to  the  public. 
Fourth.  Under  color  of  an  election  or  ap- 
pointment by  or  pursuant  to  a  public  uncon- 
stitutional law,  before  the  same  Is  adjudged 
to  be  such.'  38  Conn.  471  [9  Am.  Rep.  409]. 
This  definition  has  l)een  accepted,  approved, 
and  followed,  in  its  entirety,  in  all  the  numer- 
ous subsequent  cases  where  the  question  has 
been  discussed,  and  was  referred  to  with  ap- 
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probation  by  this  court  In  State  ex  rel.  Har- 
ris V.  Blossom,  19  Nev.  317  [10  Pac.  430]." 

"A  de  facto  justice  of  the  peace  Is  one 
who  colore  officii  claims  and  assumes  to  ex- 
ercise the  authority  of  the  office,  Is  reputed 
to  have  It,  and  in  whose  acts  the  communi- 
ty acquiesces."    24  Cyc.  405. 

The  only  question  that  could  have  arisen 
upon  a  direct  attack  upon  the  authority  of 
Justice  Hood  to  act  in  Mazuma  township 
in  the  case  against  petitioners  was  as  to 
whether  the  words  "or  other  cause,"  in 
section  4926,  supra,  should  be  given  a  broad 
or  restricted  construction.  It  is,  we  think, 
quite  manifest  that  there  is  room  for  a 
difference  of  opinion  and  argument  as  to 
whether  the  words  in  question  are  broad 
enough  to  permit  the  facts  stated  in  this 
case  to  constitute  a  disqualification  of  the 
Justice  within  the  meaning  of  the  section 
so  as  to  authorize  his  calling  another  Jus- 
tice of  the  county  to  preside.  The  Justice 
of  the  peace  of  Mazuma  township  deemed 
that  the  circumstances  were  such  as  to  au- 
thorize him,  under  the  statute,  to  call  in  an- 
other Justice  to  act  in  the  case.  The  Jus- 
tice called  considered  tliat  he  was  legal- 
ly authorized  to  preside  over  the  court  and 
try  petitioners,  and  upon  such  assumed  au- 
thority did  preside  over  the  court,  try  and 
convict  petitioners.  His  authority  to  pre- 
side was  not  questioned  upon  the  trial  either 
by  the  state  or  the  petitioners,  but  all  ac- 
quiesced in  his  assumed  authority  to  so 
preside. 

In  Vanderberg  v.  Connoly,  18  Utah,  112, 
54  Pac.  1097,  supra,  the  court  said:  "But 
the  view  we  take  of  this  case  does  not  render 
it  necessary  to  decide  whether  the  law,  un- 
der which  Blazer,  the  Justice,  was  appoint- 
ed, should  have  been  held  valid  had  his 
authority  been  questioned  by  a  direct  proceed- 
ing by  the  territory.  In  this  case  a  col- 
lateral attack  is  made  upon  his  authority  to 
act  as  such,  and  the  question  is:  Can  he  be 
regarded  as  a  de  facto  officer?  If  be  can  be 
held  q,n  officer  de  facto,  it  is  unnecessary  to 
decide  that  he  was  or  was  not  a  Justice  of 
the  peace  de  Jure.  Whether  Blazer's  ap- 
pointment, qualification,  and  assumption  to 
act  as  Justice  of  the  peace  was  in  pursuance 
of  a  valid  law  presents  a  question  as  to 
which  there  must  be  a  doubt,  without  the 
Judgment  of  a  competent  court  affirming  or 
denying  its  validity — a  question  as  to  which 
lawyers  and  courts  might  differ.  A  law 
might  be  so  palpably  unconstitutional  as 
to  be  so  clearly  void  as  to  leave  no  room  to 
doubt  its  invalidity.  In  the  latter  case 
courts  have  held  that  appointments  to  Judi- 
cial office  should  not  give  color  of  right  to 
exercise  the  powers  purported  by  such  uncon- 
stitutional law.  But  as  to  this  proposition 
there  is  a  conflict  in  the  authorities.  But 
when  the  unconstitutionality  or  invalidity  of 
the  law  is  doubtful,  and  the  officer  has  been  < 


appointed  and  qualified,  and  has  discharge*! 
the  duties  pertaining  to  it  without  question, 
as  it  appears  from  the  record  Blazer  bad, 
litigants  in  his  courts  should  be  protected^ 
that  as  to  the  public  he  should  be  held  a 
de  facto  officer." 

The  Justice  of  Lake  township  was  quali- 
fied, ui)on  proper  request  from  the  Justice 
of  Mazuma  township,  to  preside  over  and 
conduct  the  business  in  the  court  of  the  lat- 
ter township.  Request  was  made  by  the 
latter  Justice  for  the  former  Justice  to  pre- 
side, which  request  was  complied  with ;  all 
parties  assuming  the  request  to  have  been 
lawfully  made.  There  being  some  reasonable 
basis  for  such  assumption  of  regularity,  we 
think  the  Justice  of  Lake  township  while 
presiding  in  the  case  against  petitioners  in 
Mazuma  township  was  at  least  the  de  facto 
Justice  of  that  court  for  the  time  being  and 
his  acts  in  question  valid. 

[2]  Had  petitioners  been  acquitted  instead 
of  having  been  convicted  upon  the  trial,  such 
acquittal  would  have  been  a  good  defense 
to  any  further  prosecution  on  the  same 
charge. 

The  proceedings  are  dismissed. 

(34  Nev.  486) 

STATE  ex  rel.  ALLEN  v.  BRODIGAN,  Sec- 
retary of  State.     (No.  2.029.) 
(Supreme  Court  of  Nevada.    Aug.  1,  1912.) 

1.  Elections  (§  120*)  —  Nominatioss  —  Pbi- 
MART  Elections  —  Nomination  by  Pabtt 
Convention— Statutory  Provisions. 

Original  Primary  Election  Law  (St.  1900, 
c.  198)  I  2,  which  declared  that  the  act  should 
"not  apply  to  special  elections  to  fill  vacancies, 
to  the  nomination  of  party  candidates  for  Pres- 
idential Electors,"  and  that  it  should  not  be 
construed  as  affecting  the  right '  of  political 
parties  to  hold  conventions  for  the  selection 
of  delegates  to  nationtil  conventions,  was 
amended  by  St.  1911,  c.  165,  to  provide  that 
the  act  should  "not  apply  to  special  elections 
to  fill  vacancies  to  the  nomination  of  party 
candidates  for  Presidential  Electors,"  thu«» 
omitting  the  comma  after  the  word  "vacancies" 
as  shown  in  the  original  act.  Section  27  of 
the  original  act  provided  that  vacancies  oc- 
curring after  the  holding  of  any  primary  elec- 
tion should  be  filled  by  the  party  committee  of 
the  city,  county,  or  state  as  the  case  might  be. 
The  omission  of  the  comma  must  be  regarded 
as  the  result  of  a  clerical  error,  otherwise  two 
methods  of  selecting  candidates  to  fill  vacan- 
cies in  the  office  of  presidential  electors,  and 
hence  electors  chosen  by  a  convention  of  a  po- 
litical party  were  the  only  names  entitled  to  go 
upon  the  official  ballot. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  g  120.*] 

2.  Statutes  (J  200*)— Construction— Punc- 
tuation. 

In  construing  statutes  rendered  uncertain' 
by  punctuation,  the  courts  properly  regard 
such  marks  only  as  an  aid  in  arriving  at  the 
correct  meaning  of  the  words  of  a  statute,  not 
as  having  a  controlling  influence;  and  courts 
should  not  hesitate  to  repunctuate  a  statute 
where  it  is  necessary  to  arrive  at  the  tme 
legislative  intent  or  where  punctuation  or 
omission  thereof  is  caused  by  clerical  error  or 
inadvertence,  or  where'  it  is  evident   that  the 
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panctnation  ^ves  to  tbe  statute  an  absurd  or 
meaninglesB   interpretation. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {  278;    Dec.  Dig.  {  200.*] 

8.  Statutes   (8  207*)— Constbuction— Avoid- 
ance OF  INCONSISTERCT. 

In  tbe  construction  of  statutes,  courts 
sbould  harmonize  inconsistent  parts  of  acts 
bearing  upon  the  same  question  when  it  is 
possible  to  arrive  at  the  true  legislative  intent 
thereby,  and  should  avoid  a  construction  which 
creates  inconsistent  positions  whenever  it  can 
possibly  be  done  without  doing  violence  to  the 
legislative  intent. 

[Ed.  Note.-r-For  other  cases,  see  Statutes, 
Cent  Dig.  S  284;    Dec.  Dig.  {  207.»] 

4.  Mandamus  (S  143*)— Pkkmaturb  Applica- 
tion FOB  Writ— Denial. 

On  application  for  mandamus  to  comper 
the  Secretary  of  State  to  accept  and  file  certif- 
icates of  nomination  of  presidential  electors 
chosen  at  a  Democratic  party  convention, 
brought  before  the  expiration  of  the  time  pro- 
vided for  filing  with  the  Secretary  of  State  cer- 
tificates of  nomination  b^  convention,  is  pre- 
mature and  must  be  denied. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  8{  282-285;   Dec.  Dig.  {  143.*] 

5.  Evidence  (g   83*)  —  Presumptions  —  PiB- 

rOBMANCE    of    OFFICIAL    DUTT. 

It  will  be  presumed  that  the  Secretary  of 
State  will  do  his  duty  in  filing  and  accepting 
certificates  of  nomination  when  presented  at 
the  proper  time. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {.  105;    Dec.  Dig.  {  83.*] 

Original  proceeding  for  writ  of  mandamns 
by  tbe  State  of  Nevada,  on  the  relation  of 
Lem  Allen,  against  George  Brodlgan,  Secre- 
tary of  State  of  the  State  of  Nevada.  Writ 
denied. 

James  D.  Finch,  for  petitioner.  Cleveland 
H.  Baker,  Atty.  Gen.,  for  respondent  S. 
Summerfleld,  amicus  curiae. 

SWEENEY,  0.  J.  [1]  This  Is  an  applica- 
tion for  a  writ  of  mandamus  to  compel  tbe 
Secretary  of  State  to  accept  and  file  the  cer- 
tificates of  nomination  of  the  three  regular- 
ly nominated  presidential  electors  of  tbe 
Democratic  party,  cbosen  in  regular  conven- 
tion assembled,  as  tbe  exclusive  nominees 
for  said  offices  of  tbe  Democratic  party  to 
be  voted  for  at  the  general  election  in  No- 
vember, 1912. 

It  appears  the  Secretary  of  State,  in  issu- 
ing bis  call  for  tbe  primary  election  to  be 
held  In  September,  1912,-  Included  in  the  offic^ 
es  to  be  voted  for  at  the  primary  election 
"Three  Presidential  Electors."  It  further 
appears  that  the  Democratic  party,  in  a  reg- 
ular state  convention,  duly  authorized,  call- 
ed, and  convened,  nominated  three  presiden- 
tial electors  who.  It  Is  contended  by  peti- 
tioner, are  the  only  authorized  persons  legal- 
ly privileged  to  appear  on  the  official  ballot 
in  November  to  be  voted  for  as  the  presi- 
dential electors  of  the  Democratic  party, 
and  the  law  does  not  i>ermit  or  authorize 
presidential  electors  to  be  selected  at  the 
primaries  under  the  provisions  of  the  prima- 
ry law. 


A  disposal  of  the  point  in  issue  calls  for 
an  examination  and  construction  of  the  stat- 
utes bearing  upon  the  point  in  issue,  where- 
in It  appears  there  Is  a  contlict  of  opinion  by 
the  respective  parties  as  to  the  meaning  of 
the  statutes  in  question. 

Section  2  of  the  original  primary  electloa 
law,  passed  by  the  Legislature  of  Nevada 
March  23, 1909  (Stats.  1909,  p.  273),  which  per- 
tains to  the  point  in  issue,  reads  as  follows: 
"Sec.  2.  All  candidates  for  elective  public 
offices  shall  be  nominated  as  follows:  (1)  By 
direct  vote  at  primary  elections  held  in  ac- 
cordance with  the  provisions  of  this  act;  or 
(2)  by  nominating  petitions  signed  and  filed 
as  provided  by  existing  laws.  Party  candi- 
dates for  the  office  of  United  States  Senator 
shall  be  nominated  In  the  manner  provided 
herein  for  the  nomination  of  candidates  for 
state  offices.  This  act  shall  not  apply  to 
special  elections  to  fill  vacancies,  to  the  nom- 
ination of  party  candidates  for  Presidential 
Electors;  nor  to  the  nomination  of  officers 
of  the  municipalities,  whose  charters  pro- 
vide a  system  for  nominating  candidates  for 
such  offices;  nor  to  the  nomination  of  offi- 
cers for  reclamation  and  Irrigation  districts; 
nor  to  school  district  officers  or  school  trus- 
tees; nor  shall  It  be  construed  as  restrict- 
ing or  affecting  the  right  of  political  parties 
to  hold,  under  existing  laws,  which  are  here- 
by continued  in  force  for  all  such  purposes, 
primaries  and  conventions  for  the  selection 
of  delegates  to  national  conventions." 

A  simple  reading  of  this  section  In  ques- 
tion makes  It  manifest  that  the  Legislature 
did  not  intend  that  presidential  electors 
should  be  included  in  the  primary  system 
then  adopted  for  tbe  purpose  of  electing 
nominees,  because  it  is  especially  provided 
In  said  section,  after  designating  that  all 
candidates  elected  for  public  offices  shall  be 
nominated,  as  follows:  That  "this  act  shall 
not  apply  •  •  •  to  tbe  nomination  of 
party  candidates  for  Presidential  Electors." 
Prior  to  tbe  enactment  of  the  new  primary 
law  the  mode  of  selecting  presidential  elec- 
tors was  by  convention  with  the  usual  ex- 
ceptions providing  for  their  election,  and  the 
law  pertaining  thereto  has  in  no  material 
respect  been  changed  from  the  law  now  gov- 
erning the  election  of  presidential  electors. 
The  Legislature  on  March  23,  1911,  passed 
an  amendatory  act  to  the  primary  law  (Stats. 
1911,  p.  334),  wherein,  among  other  provisos, 
they  amended  the  latter  portion  of  section  2, 
above  quoted,  to  read  as  follows:  "This  act 
shall  not  apply  to  special  elections  to  fill  va- 
cancies to  the  nomination  of  party  candi- 
dates for  presidential  electors,  nor  to  the 
nomination  of  offlcers  of  the  incorporated 
ciiiet,  whose  chartera  or  ordinances  now  or 
may  hereafter  provide  a  system  of  nominat- 
ing candidates  for  such  offices,  nor  to  the 
nomination  of  offlcers  for  reclamation  and 
irrigation  distrlcta;  nor  to  school  district 
offlcers  or  school  trustees;    nor  shall  it  be 
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constmed  as  restricting  or  affecting  the  right 
of  political  parties  to  hold,  under  existing 
laws,  which  are  hereby  continued  in  force 
for  all  such  purposes,  primaries  and  con- 
▼entlons  for  the  selection  of  delegates  to 
'  nationai  conventions." 

In  viewing  section  2  of  the  original  prima- 
ry act  of  1909  In  the  light  of  the  amendment, 
It  win  be  seen  that  section  2  of  the  original 
act  was  enlarged  so  as  not  to  apply  to  the 
nomination  of  ofBcers  of  "incorporated  cities 
whose  charters  or  ordinances  now  or  may 
hereafter  provide  a  system  for  nominating 
candidates  for  such  offices" ;  the  word  "mu- 
nicipal" having  been  stricken  out  and  the 
words  "Incorporated  cities"  inserted,  and  the 
words  "or  ordinances  now  or  may  hereafter" 
added  to  section  2  by  the  amendatory  act 
Otherwise  than  as  here  pointed  out,  the  en- 
tire language  of  the  original  act  remained 
practically  unchanged.  An  examination  of 
the  original  enrolled  bills,  as  filed  in  the  of- 
fice of  the  Secretary  of  State,  of  the  original 
primary  act  of  1909  and  of  the  amendment 
of  1911.  shows  that  in  the  original  act  a 
comma  is  placed  after  the  word  "vacancies" 
which  in  the  amendatory  act  is  omitted. 
The  query  arises  as  to  whether  the  omission 
of  the  comma,  as  Indicated,  was  Intentional, 
or  whether  omitted  by  a  mistake  or  by  inad- 
vertence, changes  the  original  act  by  intent 
or  otherwise  to  the  extent  of  providing  that 
presidential  electors  must  be  selected  at  the 
primaries  rather  than  by  convention  as  here- 
tofore provided. 

A  tdose  examination  and  reading  of  the 
statutes  in  question  and  the  entire  primary 
election  law  convinces  us  that  the  Legisla- 
ture when  it  passed  the  original  primary 
election  act  never  Intended  to  preclude  any 
political  party  from  holding  a  state  conven- 
tion as  they  had  done'  theretofore,  for  select- 
ing candidates  for  the  various  offices,  but 
when  so  selected  for  ceriain  offices  the  nomi- 
nations as  made  were  only  recommendatory, 
and  the  nominees  as  selected  by  the  conven- 
tion could  be  rejected  or  accepted  at  the 
primaries  as  the  people  chose. .  Rlter  v. 
Douglass,  32  Ney.  420,  109  Pac.  444.  It  is 
equally  apparent  that  the  Legislature  con- 
templated that  political  conventions  would  be 
held  in  the  future  for  the  purpose  of  select- 
ing delegates  to  the  national  convention,  and 
for  other  political  purposes  and  matters,  and 
they  especially  excepted  the  nomination  of 
presidential  electors  from  the  primary  act 
and  left  them  to  be  nominated  by  convention 
as  of  old. 

[2]  In  construing  statutes  which  are  ren- 
dered in  doubt  or  uncertain  by  punctuation 
marks,  courts  should  and  do  properly  re- 
gard punctuation  marks  only  as  an  aid  in 
arriving  at  the  correct  meaning  of  the  words 
of  the  statutes,  and  in  gleaning  the  true  leg- 
islative intent,  and  for  this  reason,  punctua- 
tion marks  cannot  be  given  a  controlling  in- 
fluence. Courts  should  not  hesitate  to  re- 
punctuate  a  statute  where  it  is  necessary  to 


arrive  at  the  true  legislative  intent,  or  where 
It  is  manifest  that  the  punctuation  or  omis- 
sion thereof  is  caused  by  clerical  error,  in- 
advertence, or  mistake,  or  where  it  Is  evi- 
dent that  the  punctuation  gives  to  the  stat- 
ute an  absurd  or  meaningless  interpretation. 
Howe  V.  Goldren,  4  Nev.  171;  Holmes  v. 
Phoenix  Insurance  Co.,  98  Fed.  240,  39  C.  C. 
A.  45,  4T  L.  R.  A.  308 ;  Cook  v.  State,  110 
Ala.  40,  46,  20  South.  860;  Cyc.  vol.  36,  117, 
118a. 

-  In  the  present  act  the  omission  of  the  com- 
ma after  the  word  "vacancies"  we  believe 
to  be  either  a  clerical  error,  omission,  or 
mistake  of  the  enrolling  clerk,  and  not  ex- 
pressive of  the  legislative  intent,  particular- 
ly in  view  of  the  fact  that  the  section  with 
the  comma  omitted  as  appears  in  the  amend- 
ed section  of  the  act  of  1911  creates  an 
absurd  and  meaningless  expression  and  con- 
templates an  anomaly  in  our  political  system 
unheard  of,  to  wit,  in.  that  there  can  be  no 
such  thing  "as  a  special  election  to  fill  va- 
cancies to  the  nominations."  Again,  it  might 
be  observed  that  the  omission  of  the  comma 
after  the  word  "vacancies"  as  it  appears  in 
section  2  of  the  amendatory  act  of  1911  is 
not  in  keeping  with  the  rules  of  good  syntax 
and  grammar,  because  the  use  of  the  preposi- 
tion "to"  following  the  word  "vacancies"  is 
inconsistent  with  good  grammar,  and  we  be- 
lieve that  if  such  an  amendment  had  been 
Intended  the  preposition  "to"  would  have 
been  stricken  out  and  the  word  "in"  Inserted 
in  its  place. 

A  careful  reading  of  the  primary  act  will 
reveal  that  section  27  of  said  act  provided, 
among  other  things,  as  follows:  "Vacancies 
occurring  after  the  holding  of  any  primary 
election  shall  be  ffiled  by  the  par^  commit- 
tee of  the  city,  county,  city  and  county,  dis- 
trict or  state,  as  the  case  may  be" — and 
would  cover  any  emergency  which  would 
arise  making  it  necessary  to  fill  any  vacan- 
cies which  may  occur  in  the  presidential 
electors  who  might  have  been  selected  by  a 
state  convention.  In  view  of  this  section 
there  was  no  necessity  of  the  Legislature  to 
make  provision  to  fill  vacancies  which  might 
occur  in  the  list  of  presidential  electors. 

Construing  the  statutes  as  we  have,  sec- 
tion 2  as  amended  in  the  act  of  1911  becomes 
in  thorough  harmony  with  section  27  of  the 
primary  act  To  hold  otherwise  would  ren- 
der an  inconsistency  In  the  law  applicable  to 
elections  for  the  filling  of  vacancies  which 
may  occur  In  nominees  for  presidential  elec- 
tors, because.  If  we  adopt  any  other  view  as 
contended  for  by  the  petitioner,  we  would 
have  two  methods  of  selecting  candidates  to 
fill  the  vacancies  which  might  occur  in  the 
presidential  electors,  to  wit,  by  special  elec- 
tion, "and  by  appointment  by  the  party  com- 
mittee," etc. 

[3]  It  is  a  fundamental  rule  of  construc- 
tion that  courts  should  harmonize,  wherever 
possible,  inconsistent  parts  of  acts  bearing 
upon  the  same  question  when  it  is  possible 
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to  arrive  at  the  true  legislative  Intent  by  so 
doing,  and  to  avoid  a  construction  which 
creates  Inconsistent  positions  wherever  It  Is 
possible  to  do  so  without  doing  violence  to 
the  legislative  Intent. 

We  think  the  names  of  the  presidential 
electors  as  selected  at  the  Democratic  con- 
vention of  the  Democratic  party  held  In 
Fallon  in  May,  1812,  are,  under  the  law,  the 
only  entitled  presidential  electors  to  go  up- 
on the  ofBcial  ballot  as  representing  the 
Democratic  party  for  the  general  election  In 
November,  1912. 

[«]  We  come  now  to  the  prayer  of  the  pe- 
titioner wherein  it  is  asked  that  a  writ  of 
mandamus  issue  against  the  Secretary  of 
State  to  compel  him  to  accept  and  file  the 
certificates  of  nomination  of  the  said  presi- 
dential electors  chosen  at  the  said  Demo- 
cratic convention. 

The  following  part  of  section  1839,  Revised 
LawB  of  Nevada,  which  reads  as  follows, 
seems  to  have  escaped  the  attention  of  all 
counsel  in  the  present  proceeding:  "Certifi- 
cates of  nomination  required  to  be  filed  with 
the  Secretary  of  State  shall  be  filed  not  more 
than  sixty  days  nor  less  than  fifty  days  be- 
fore the  day  of  election  when  the  nomination 
is  made  by  convention,  and  not  more  than 
sixty  days  and  not  less  than  forty-five  days 
before  the  day  of  election  when  the  nomina- 
tion is  made  under  the  provisions  of  section 
4  of  this  act." 

In  view  of  the  fact  that  a  specific  time  is 
designated  by  statute  when  these  certificates 
of  nomination  must  be  filed,  and  that  time 
not  having  arrived,  the  application  for  the 
writ  is  premature  and  must  be  denied. 

[S]  There  is  nothing,  however,  to  prevent 
the  petitioner  filing  the  certificates  of  the 
presidential  electors  In  question  at  the  prop- 
er time,  and  It  is  presumed  that  the  Secreta- 
ry of  State  will  do  his  duty  In  filing  and 
accepting  them  when  so  presented  at  the 
proper  time. 

For  the  foregoing  reasons  the  application 
for  the  writ  will  be  denied.  Let  such  be  the 
order. 

TALBOT  and  NORCROSS,  JJ.,  concur. 


(14  Artz.  139) 

TERRITORY  v.  GOMEZ. 
(Supreme  Court  of  Arizona.     July  6,  1912.) 

1.  Assault  and  Battery  (§  56*)— Criminai. 

Offenses — Elements— "Deadly  Weapon." 
Whether  a  person  pointing  a  cocked  pistol 
at  another  in  an  angry  and  threatening  man- 
ner is  gnilty  of  assault  with  a  "deadly  weapon" 
depends  on  whether  or  not  the  pistol  was  load- 
ed, where  accused  was  not  within  striking  dis- 
tance of  the  other  party. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  §§80,  81;   Dec.  Dig.  $  56.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1853-1856;   vol.  8,  p.  7627.] 


2.  Assault  and  Battery  (|  95*) — Cbiminaj, 

Offenses — Questions  fob  Jubt. 

Where  the  evidence  showed  that  accused 
pointed  a  cocked  pistol  at  the  prosecuting  wit- 
ness in  an  angry  and  threatening  manner, 
whether  or  not  the  pistol  was  loaded  so  as  to 
maKe  accused  guilty  of  assault  with  a  deadly 
weapon  was  a  question  for  the  jury. 

[E^.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  $  141;  Dec.  Dig.  §  95.*] 

Duffy,  J.,  dissenting. 

Appeal  from  District  Court,  Tavapal  Coun- 
ty;   before  Justice  Edward  M.  Doe. 

Victor  Gomez  was  acquitted  of  assault 
with  a  deadly  weapon,  and  the  Territory  ap- 
peals on  questions  of  law.    Reversed. 

Attorney  General  Bullard,  for  the  Terri- 
tory. 

FRANKLIN,  C.  J.  The  defendant  was  In- 
dicted for  assault  with  a  deadly  weapon. 
From  a  Judgment  of  acquittal  the  territory 
appeals  on  the  .questions  of  law. 

In  criminal  actions  the  territory  (now 
state)  may  appeal  to  the  Supreme  Court  on 
questions  of  law  alone.  It  Is  so. provided  by 
paragraph  1038  of  the  Penal  C>>de  of  Ari- 
zona of  1901.  This  Is  such  an  appeal.  /  The 
determination  of  this  appeal  can,  of  course, 
have  no  effect  on  the  acquittal  of  the  .de- 
fendant, which  Is  a  bar  to  any  further  pros- 
ecution. 

[1,2]  The  appeal  Is  predicated  upon  the 
following  state  of  facts,  recited  in  the  brief 
of  the  Attorney  General,  .to  wit:  "The  de- 
fendant was  Indicted  for  an  assault  with  a 
deadly  weapon  committed  upon  one  J.  E.  Ma- 
hurin  on  July  9,  .1910,  in  Yavapai  county, 
Ariz.  Mahurln  and  his  wife  were  driving 
from  their  home  to  Del  Bio,  when  they  saw 
defendant  herding  a  band  .of  sheep  upon 
Mahurln's  homestead, .  whereupon  the  Ma- 
hurlns  drove  off  the  road  and  In  the  direc- 
tion of  defendant  some  50  to  .70  feet  Ma- 
hurln then  'asked  defendant  whose  sheep  he 
bad,  and  the  defendant  said,  'I  no  sabe.' 
Mahurin  then  said,  .'Yes,  you  do.  Aren't 
they  Ben  Yeager's?'  and  at  the  same  time 
got  out  of  his  buggy,  saying  to  defendant, 
'Here  Is  my  corner  post,'. and  asked  defend- 
ant to  keep  the  sheep  off  bis  land.  At  this 
time  defendant  drew  his  pistol,  cocked  it, 
and  pointed  .it  at  Mahurin,  and  advanced 
toward  Mahurin  from  a  distance  of  about  16 
feet  to  within  6  feet,  saying,  'Qui  dado, 
qui  dado.'  Mrs.  Mahurin,  discovering  the 
imminent .  danger  in  which  her  husband  was, 
said  to  him,  'Come  and  get  In  the  buggy, 
quick,  he  Is  going  to  shoot  you.'  Mahurin, 
looking  at  defendant,  who  was  then  point- 
ing a  pistol  at  him  and  advancing  toward 
him,  said,  'Don't  shoot,  I  am  not  going  to 
hurt  you,'  and  retreated  into  his  buggy. 
As  the  Mahurins  drove  away,  the  defendant 
returned  the  pistol  to  his  scabbard.  Both 
Mr.  and  Mrs.  Mahurin  say  that  defendant 
cocked  the  pistol,  .and  held  It  on  Mahurin 
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until  he  got  into  bis  baggy,  saying  all  tbe 
time  'Qui  dado,  qnl  dado.'"  Tbe  exclama- 
tion "Qui  dado,  qnl  dado,". being  interpreted, 
means  "Look  out!  look  out!" 

At  tbe  close  of  the  evidence,  tbe  defend- 
ant's counsel  moved  .for  an  Instructed  ver- 
dict of  acquittal  on  the  ground  that  "there 
bad  been  no  assault  with  a  deadly  weapon 
proved."  Tbe  motion  was  granted,. tbe  court 
observing:  "It  is  a  somewhat  Interesting 
case,  but,  under  tbe  evidence  of  the  case,  I 
am  convinced  that  a  .conviction  could  not 
be  sustained  on  a  technical  ground" — this 
observation  on  the  part  of  the  court  evident- 
ly referring  to  the  failure  of  .the  evidence  to 
disclose  any  direct  or  visual  proof  that  the 
pistol  used  at  tbe  time  of  tbe  alleged  as- 
sault .was,  in  fact,  loaded. 

Tbe  territory  assigns  error:  "(1)  Tbe  court 
erred  in  holding  that  the  pointing  of  a  cock- 
ed pistol  within  six  feet  of  tbe  prosecuting 
witness  .in  an  angry  and  threatening  man- 
ner and  until  tbe  latter  returned  to  bis  seat 
in  bis  buggy,  advancing  on  the  prosecuting 
witness  all  the  time,  saying,  'Qui  dado,  ,qui 
dado!'  (Look  out,  look  out),  was  not  an  as- 
sault with  a  deadly  weapon.  (2)  The  court 
erred .  in  directing  the  Jury  to  return  a  ver- 
dict of  not  guilty  under  the  evidence  in 
this  case." 

In  the  adjudicated  cases  there  is  a  sharp 
conflict  of  opinion  as  to  whether  the  point- 
ing of  a  firearm  at  another  within  shooting 
distance,  in  an  angry  and  threatening .  man- 
ner, constitutes  an  assault  with  a  deadly 
weapon,  if  there  is  no  proof  in  tbe  case  that 
at  the  time  of  the  alleged  assault  tbe  fire- 
arm was  in  fact  loaded.  In  State  v.  God- 
frey, 17  Or.  300,  20  Pac.  625,  11  Am.  St. 
Rep.  830,  the  evidence. of  tbe  assault  tend- 
ed to  prove  that  tbe  defendant,  when  not 
less  than  30  yards  nor  more  than  70  yards, 
pointed  a  Winchester  .rifle  at  a  man,  and 
threatened  to  kill  him  if  he  did  not  turn 
back.  There  was  no  direct  evidence  that 
tbe  rifle  was  loaded,  or  .that  tbe  defendant 
cocked  the  trigger,  or  did  anything  except 
to  point  the  rifle  and  express  the  threat 
The  court  held  that. under  such  circumstanc- 
es it  was  for  tbe  jury  to  determine  tbe  char- 
acter of  the  weapon  under  appropriate  in- 
structions, saying:  "Some  .weapons  under 
particular  circumstances  are  so  clearly 
lethal  that  the  court  may  declare  them  to 
be  such  as  a  matter  of  law.  Of  .this  class 
are  guns,  swords,  knives,  pistols,  and  the 
like,  when  used  within  striking  distance 
from  the  victim.  All  others  are  lethal  or 
not  according  to  their  capacity  to  produce 
death  or  great  bodily  barm  in  the  manner 
in  which  they  are  used,  and. of  this  tbe  jury 
must  always  be  tbe  judges.  It  is  a  matter 
of  fact  tbe  termination  of  which  belongs 
to  them.  .  In  tbe  case  under  consideration 
the  gun  was  a  lethal  weapon  if  it  was  load- 
ed, otherwise  it  was  harmless.    It  was  there- 


fore the  peculiar  and  .exclusive  province  of 
tbe  jury  to  say  whether  this  was  so  or  not, 
and  tbe  court  erred  in  so  refusing  to  in- 
struct them."  In  the  case  of  State  v.  Her- 
ron,  12  Mont.  230, 29  Pac.  819, 33  Am.  St.  Rep. 
676,  the  Supreme  Court  of  Montana,  after  re- 
viewing many  of  the  authorities,  say :  "Al- 
though there  is  a  division  of  views  in  tbe 
decided  cases,  we  think  that  tbe  better  opin- 
ion is  that,  if  a  flrearm  is  tbe  alleged  dead- 
ly weapon — a  weapon  the  only  ordinary  use 
of  whidi  is  by  its  being  loaded — if  it  be 
pointed  at  the  complainant  In  a  threatening 
manner,  if  defendant  makes  threats  to  shoot, 
if  tbe  circumstances  are  such  as  would  exist 
if  one  were  using  a  loaded  gun — in  short, 
that  tf  aU  tbe  elements  of  the  offense  be 
made  out,  as  required  by  the  criminal  laws 
and  procedure,  except  tbe  .direct,  we  may 
say  visual,  proof  that  the  weapon  is  load- 
ed— under  these  circumstances,  a  direction 
to  the  jury  to  acquit  Is  error,  .and  the  fact 
that  the  gun  was  unloaded  <lf  such  be  tbe 
fact)  is  a  matter  of  defense.  Such  .view 
seems  to  be  held  by  tbe  weight  of  authority, 
and  such  is  the  only  practical  view  .in  the 
enforcement  of  the  statute  in  reference  to 
assaults  with  deadly  weapons  of  this  char- 
acter." We  approve. the  doctrine  as  quoted 
from  the  Montana  court  If  the  pistol  was 
unloaded,  unless  it  was  used  within  striking 
distance  of  the  person  of  another,  .It  was 
harmless;  it  loaded,  or,  if  used  within  strik- 
ing distance,  it  was  of  a  deadly  character. 
In  either  .view,  however,  the  court  with 
appropriate  instructions,  should  have  sub- 
mitted tbe  matter  to  the  jury  to  determine 
under  all  the  evidence  of  the  case.  A  ver- 
dict of  guilty  as  charged  in  the  indictn)^nt 
If  returned  by  tbe  jury  under  the  facts  of 
this  case  would  not  be  disturbed  as  unsup- 
ported by  tbe  evidence.  Any  other  .rule 
would  practically  prohibit  the  enforcement 
of  the  statute  provided  for  punishing  an  as- 
sault with  a  deadly  weapon  .under  such  a 
state  of  facts  and  circumstances  as  here  pre- 
sented. ' 

It  is- not  the  purpose  of  this  court  to  draw 
nice  distinctions  and  announce  a  technical 
rule  when  such  a  technicality  could  only 
have  the  effect  of  encouraging  the  bully  to 
intimidate  whom  be  pleases  with  a  show  of 
apparent  deadly  force  and  escape  a  merited 
punishment  for  bis  unlawful  act  thus  em- 
barrassing tbe  due  administration  of  justice. 

We  are  of  the  opinion  that  tbe  court  erred 
as  a  matter  of  law  in  not  submitting  the 
case  to  the  jury  under  appropriate  instruc- 
tions. 

CUNNINGHAM,  J.,  concurs.  ROSS,  J., 
being  disqualified  and  announcing  his  dis- 
qnallflcation  in  open  court,  tbe  remaining 
judges,  under  section  3  of  article  6  of  the 
Constitution,  called  in  Hon.  FRANK  J.  DUF- 
FY, Judge  of  the  superior  court  of  the  state 
of  Arizona  in  and  for  tbe  county  of  Santa 
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Cruz,  to  Bit  with  them  in  the  hearing  of  this 
cauB& 

DUFFY,  J.  (dissenting).  I  do  not  approve 
the  doctrine  laid  down  by  the  Supreme  Court 
of  Montana  In  the  case  above  cited.  To 
hold,  as  in  that  case,  that  "the  fact  that  the 
gun  was  unloaded  (if  such  be  the  fact)  Is 
a  matter  of  defense,"  is  to  put  upon  the  de- 
fendant the  burden  of  proving  his  Innocence, 
because  it  compels  blm  to  prove  the  nonex- 
istence of  one  of  the  material  elements  of 
the  offense,  viz.,  the  present  ability  to  carry 
into  effect  the  unlawful  attempt  to  injure. 
As  defined  by  our  statute,  assault  "is  an  un- 
lawful attempt  coupled  with  a  present  abili- 
ty to  commit  a  violent  Injury  upon  the  per- 
son of  another."  To  constitute  the  crime  of 
assault,  there  must  be  the  unlawful  attempt 
to  commit  a  violent  Injury  upon  the  person 
of  another,  and  with  the  making  of  such  at- 
teippt  there  must  be  coexistent  the  ability  to 
carry  such  attempt  into  execution;  1.  e.,  to 
commit  the  injury.  Each  is  a  necessary  ele- 
ment of  the  crime,  and  both  must  concur. 
If  either  one  is  missing,  the  accusation  fails. 
Each  then  is  a  necessary  allegation  of  the 
indictment  Both  must  be  alleged,  and  the 
existence  of  each  must  be  established  by 
competent  evidence  beyond  a  reasonable 
doubt.  When  the  weapon  used  is  a  pistol, 
to  presume,  or  Infer,  or  take  for  granted 
that  the  pistol  is  loaded  is  to  presume  the 
existence  of  one  of  the  material  elements  of 
the  offense,  and  to  assume  the  truth  of  a  ma- 
terial allegation  of  the  indictment;  In  other 
words,  it  presumes  the  guilt  of  the  defend- 
ant, and  compels  him  to  prove  his  innocence 
by  proving  the  nonexistence  of  one  of  the 
material  elements  of  the  offense,  to  wit,  the 
ability  to  inflict  the  injury. 

In  the  case  at  bar  there  is  no  evidence 
whatever  to  prove  that  the  weapon  in  the 
manner  in  which  it  was  used  was  capable  of 
producing  death  or  great  bodily  Injury. 
There  is  no  evidence  whatever,  except  the 
mere  naked  fact  of  the  existence  of  the 
weapon,  that  at  the  time  of  the  alleged  as- 
sault the  defendant  possessed  the  ability  to 
commit  the  violent  injury  essential  to  con- 
stitute the  offense.  The  weapon  may  or  may 
not  have  been  loaded,  and  therefore  the 
present  ability  essential  to  complete  the  com- 
mission of  the  crime  may  or  may  not  have 
existed,  but  this  court  is  not  warranted, 
and  neither  was  the  lower  court  nor  the 
jury  warranted,  in  presuming  such  ability 
to  exist  To  do  so  is  to  presume  the  exist- 
ence of  one  of  the  material  elements  of  the 
offense,  and  therefore  to  presume  the  truth 
of  a  material  allegation  of  the  indictment 

Under  the  evidence  submitted  in  this  case, 
the  jury  would  not  have  been  warranted  in 
finding  a  verdict  of  guilty,  and  the  trial 
court  was  therefore  Justified  in  directing  a 
verdict  of  acquittal. 
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VALI.EY  BANE  OF  PH(BNIX  T.  JOHNSON. 
State  Treasurer. 
(Supreme  Court  of  Arizona.    July  5, 1912.) 

1,  States  (S  142*)  —  Fiscal  Makaokmint— 
General  a|nd  Speciai.  Funds. 

Senate  Bill  No.  29  of  the  special  session, 
sections  7  and  8,  provides  for  a  general  fund 
and  special  funds  in  the  state  treasury.  Sec- 
tion 9  provides  that  no  transfers  from  one  fund 
to  another  shall  be  made  unless  expressly  au- 
thorized by  law.  Section  10  provides  that  no 
sum  in  excess  of  the  sum  appropriated  for  any 
purpose,  or  credited  to  any  specific  fund,  shall 
be  paid  out  from  any  money  in  the  custody  of 
the  State  Treasurer.  Sections  11,  12,  and  13 
provide  a  method  of  bookkeeping  by  the  treas- 
urer, in  effect,  requiring  all  .money  to  be  car- 
ried in  a  cash  fund  or  account  on  which  all 
warrants  are  to  be  drawn  and  from  which  they 
are  to  be  paid.  Eeld,  that  sections  11,  12,  and 
13  are  inconsistent  with  the  previous  sections 
expressly  keeping  the  different  funds  separate 
and  distinct,  and,  since  they  merely  provide  a 
method  of  bookkeeping,  will  be  regarded  aa  ad- 
visory only  and  disregarded,  and  hence  state 
road  fund  warrants  cannot  be  paid  by  the 
Treasurer  unless  he  has  money  in  bis  hands 
belonging  to  the  state  road  fund,  or  the  gen- 
eral fund,  with  which  to  make  such  payments. 
[Ed.  Note. — For  other  cases,  see  States,  Cent. 
Dig.  i  138;   Dec.  Dig.  {  142.*] 

2.  States  (S  138*) —Fiscal  Manaoeuert— 
Wakbants. 

Senate  Bill  No.  8  of  the  special  session, 
section  7,  provides  that  there  shall  be  annn- 
ally  raised  by  taxation  for  the  state  road  tax 
fund  a  specified  sum,  and  that  25  per  cent 
thereof  for  the  year  ending  June  30,  1913,  shall 
be  used  in  paying  the  deficit  in  that  fund  for 
the  year  ending  June  30,  1912,  and  that  no  ob- 
ligation shall  be  assumed  or  expenses  incurred 
under  that  act  within  any  fiscal  year,  in  excess 
of  the  levy  therein  provided  for,  and  the  money 
actually  collected  under  such  levy.  Senate  BiU 
No.  29  of  the  special  session,  section  13,  pro- 
vides that  state  warrants  for  the  payment  of 
which  the  Treasurer  has  no  funds  on  hand  shall 
be  indorsed  by  him  when  presented  for  pimnent 
and  shall  thereafter  draw  interest.  Held,  that 
the  provision  of  Senate  Bill  No.  8  against  ob- 
ligations in  excess  of  the  levy  had  no  reference 
to  the  deficit  already  existing,  and  that  war- 
rants for  obligations  incurred  prior  to  June  30, 
1912,  should  be  indorsed  by  the  Treasurer  when 
presented  for  payment,  but  that  warrants  for 
obligations  incurred  after  that  date  should  not 
be  80  indorsed,  because  it  cannot  be  known 
what  money  will  be  actually  collected  during  the 
fiscal  year  ending  June  30,  1913. 

[Ed.  Note. — For  other  cases,  see  States,  (Tent 
Dig.  i  135;  Dec  Dig,  {  13a*] 

Original  application  by  the  Valley  Bank  of 
Phoenix  for  a  writ  of  mandamus  against 
David  F.  Johnson,  State  Treasurer.  Writ 
issued. 

0.  F.  Alnsworth,  of  Phoenix,  for  applicant 
O.  P.  Bullard,  Atty.  Gen.,  for  respondent 

BOSS,  J.  The  petitioner  alleges:  That  it  is 
the  owner  and  holder  of  two  state  road  fund 
warrants,  one  for  $74.75,  and  one  for  ?2,779.- 
20,  both  dated  June  12,  1912;  also,  one  gen- 
eral fund  warrant  of  same  date  for  $70. 
That  it  presented  said  warrants  to  respond- 
ent Johnson,  as  Treasurer  of  the  State,  for 
payment  and  that  payment  was  refused. 
Tliat,  after  payment  was  refused,  demand 


*For  other  cases  see  same  topic  and  lection  NUMBER  lu  Dec.  Dig.  A  Am.  Dig-  Key-No.  Serlea  &  Rep'r  Indexu 
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was  made  of  the  Treasurer  to  register  and 
Indorse  warrants  not  paid  for  want  of  funds, 
and  that  this  demand  was  likewise  refused. 
Petitioner  further  alleges  tliat  the  Treasurer 
baa  In  his  bands  public  funds  belonging  to 
tbe  state  aggregating  in  amount'  more  than 
sufficient  to  pay  the  warrants  presented  and 
all  outstanding  warrants  issued  prior  to  the 
date  of  said  warrants,  and  that  the  refusal 
of  the  Treasurer  to  pay  or  register  and  in- 
dorse warrants  was  arbitrary,  Illegal,  and  a 
breach  of  duty.  Then  follows  prayer  for 
alternative  writ  of  mandamus,  which  was  is- 
sned. 

The  Treasurer's  answer  Is:  (1)  That  he 
has  no  money  in  the  state  road  fund,  or 
in  tbe  general  fund  of  the  state.  (2)  That 
tbe  road  fund  warrants  constitute  a  part  of 
a  deficit  in  the  state  road  fund  for  the  fiscal 
year  ending  June  30,  1912.  That  the  first 
Legislature  of  the  state  at  the  special  ses- 
sion passed  an  act  known  as  Senate  Bill  No. 
8,  "relating  to  the  construction,  maintenance 
and  improvement  of  state  roads  and  bridges; 
creating  the  ofSce  of  State  Engineer,  pre- 
'  scribing  the  duties  thereof  and  compensation 
therefor;  fixing  a  tax  levy  and  making  ap- 
propriation to  carry  out  the  provisions  of 
this  act,  and  authorizing  and  directing  the 
expendltnre  of  such  appropriation" — which 
act,  among  other  things,  provided  as  follows: 
"Prpvlded,  that  twenty-flve  per  cent  (25%) 
of  the  'State  Road  Tax  Fund,'  herein  provid- 
ed for,  for  the  fiscal  year  beginning  July  1, 
1912,  and  ending  July  1,  1913,  shall  be  sub- 
ject to  the  [be]  paid  out,  upon  the  authority 
and  under  the  direction  of  the  State  Board 
of  CJontrol,  upon  claims  approved  by  the  State 
Engineer  and  tbe  Board  of  Control  and 
audited  by  the  State  Auditor,  for  any  work 
done  under  the  authority  of  the  territory  of 
Arizona  or  the  state  of  Arizona,  in  the  con- 
struction, reconstruction,  repairing,  Improv- 
ing, and  maintaining  of  public  highways, 
roads,  and  bridges  prior  to  July  1,  1912." 
He  farther  states  that  none  of  the  taxes 
mentioned  above  baa  been  collected.  He  fur- 
ther states  that  the  only  authority  he  has 
to  pay  said  warrants  is  by  virtue  of  sections 
12  and  13  of  an  act  passed  at  the  special  ses- 
sion of  the  Legislature,  known  as  Senate 
BIU  No.  29,  entitled  "An  act  defining  and 
providing  the  powers  and  duties  of  the  State 
Treasurer,  permitting  him  to  appoint  a  dep- 
uty and  stenographer  and  prescribing  their 
duties  and  compensation ;  defining  what  shall 
constitute  the  general  fund;  providing  how 
other  funds  In  the  state  treasury  shall  be 
carried  and  credited  by  the  State  Treasurer 
and  directing  the  manner  and  method  of  pay- 
ment by  tbe  State  Treasurer  of  state  war- 
rants out  of  public  moneys  In  his  custody  or 
possession  and  the  manner  of  meeting-  out- 
standing warrants;  and  providing  the  man- 
ner in  which  the  receipts  and  expenditures 
of  the  pnblic  moneys  shall  be  published  by 
the  State  Treasurer."  The  Treasurer,  in  his 
answer,  questions  the  validity  of  this  last- 
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mentioned  act  for  the  reason,  as  he  says, 
that  It  treats  of  a  subject  not  related  to  or 
included  In  the  Governor's  call  of  the  special 
session. 

For  the  reasons  given  below,  we  do  not 
deem  it  necessary  to  pass  on  the  question  as 
to  whether  the  subject-matter  contained  in 
Senate  Bill  No.  29  Is  germane  to  any  topic 
of  legislation  mentioned  In  the  Oovemor's 
proclamation  calling  the  special  session  of 
the  Legislature.  T^e  sections  of  that  act 
that  are  Important  in  determining  tbe  qnes- 
tlon  before  us  are: 

"Sec.  7.  Tbe  general  fund  consists  of  mon- 
ey received  into  tbe  treasury  and  not  es- 
pecially appropriated  to  any  other  fund,  and 
out  of  such  fund  all  salaries  of  state  officers, 
and  expenses  incident  to  the  offices  thereof, 
as  authorized  by  law  shall  be  paid. 

"Sec.  8.  AH  funds  of  the  state,  other  than 
a  general  fund,  and  all  moneys  received  and 
credited  to  such  funds  shall  be  considered 
and  carried  as  apprdprlations  for  the  use 
and  benefit  of  such  purposes  for  which  such 
funds  were  created. 

"Sec.  9.  No  transfers  of  money  or  moneys, 
or  credit,  shall  be  made  from  one  fund  to 
another,  or  from  one  appropriated  sum  to 
another,  unless  such  transfers  shall  be  ex- 
pressly  authorized  and  directed  by  law. 

"Sec.  10.  No  sum  of  money  or  moneys,  in 
excess  of  the  amount  appropriated  for '  any 
purpose,  or  credited  to  any  specific  fund  or 
funds,  shall  be  paid  out  of,  or  from,  any 
of  the  public  money  or  moneys  in  the  cus- 
tody or  possession  of  the  State  Treasurer. 

"Sec.  11.  All  sums  appropriated,  and  each 
and  every  state  fund,  shall  be  considered 
and  carried  on  the  books  of  the  State  Treas- 
urer as  a  debit  against  the  public  money  or 
moneys  in  the  custody  or  possession  of  the 
State  Treasurer,  and  against  the  credit  of 
the  state  of  Arizona. 

"Sec.  12.  All  public  money  or  moneys  In 
the  custody  or  possession  of  the  State  Treas- 
urer shall  be  debited  against  the  State  Treas- 
urer under  the  head  of  one  account  entitled 
'cash'  or  'cash  fund  or  account'  In  a  suitable 
book  for  that  purpose  to  be  known  as  the 
cashbook;  and  all  funds  and  appropriations 
of  money  shall  be  considered  and  carried  as 
charges  or  debits  against  such  'cash'  or  'cash 
fund  or  account,'  and  all  warrants  and  pay- 
ment of  public  money  shall  be  met  and  paid 
from  such  'cash'  or  'cash  fund  or  account' 
and  as  warrants  and  payments  of  public 
money  or  moneys  are  met  and  paid  as  au- 
thorized and  directed  by  law,  such  'cash'  or 
'cash  fund  or  account'  shall  be  credited  to 
the  amount  of  such  warrants  or  payments. 

"Sec.  13.  All  state  warrants  shall  be  paid 
by  the  Treasurer  In  the  order  in  which  they 
are  issued  upon  presentation;  provided,  that 
they  are  drawn  In  accordance  with  the  state 
laws.  If  upon  presentation  to  tbe  Treasurer 
of  any  warrant  he  has  not  the  funds  In  hand 
to  pay  the  same,  he  shall  Indorse  the  day  of 
its  presentation  upon  tbe  back  of  the  war- 
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rant,  and  when<ver  It  Is  paid,  Interest,  at 
the  rate  of  fire  (5)  per  cent,  per  annum,  in 
lawful  money  of  the  United  States,  shall  be 
allowed  from  said  day,  and  paid  In  addition 
to  the  principal  thereof;  provided,  however, 
that  the  Interest  paid  under  and  by  the  au- 
thority of  this  section  shall  be  paid  from  the 
general  fund." 

[1]  It  will  be  seen  that  sections  7  and  8 
keep  Intact  all  the  different  funds  provided 
by  the  different  revenue  laws  of  the  state; 
that  section  9  prohibits  the  use  of  the  money 
in  one  fund  to  pay  warrants  drawn  on  an- 
other and  different  fund;  that  section  10 
prohibits  the  payment  of  warrants  in  excess 
of  the  sum  appropriated  or  credited  to  any 
specific  fund  or  funds. 

The  plain  language  of  these  sections  forces 
the  conclusion  that  each  fund  provided  by 
law,  shall  remain  intact,  without  diminution 
except  by  warrants  legally  drawn  on  that 
fund;  or,  differently  stated,  that  no  money 
or  credits  of  one  fund  shall  be  diverted  to 
or  used  in  the  payment  of  a  warrant  drawn 
against  another  fund.  Granting  that  the 
Legislature  possessed  the  power  to  transfer 
to  the  general  fund  all  of  the  moneys  of  the 
state  of  Arizona  coming  to  it  from  the  terri- 
tory of  Arizona,  that  had  been  assessed  and 
collected  for  special  uses  and  purposes  and 
that  had  been  left  unexpended  at  the  end  of 
the  fiscal  year  1911  and  1912,  no  attempt 
of  the  kind  is  manifest  in  this  act  On  the 
contrary,  if  the  intent  of  the  lawmaking 
body  is  to  be  drawn  from  the  language  it 
used,  separate  funds  are  to  be  kept  invio- 
late. This  was  probably  done  to  meet  that 
provision  of  the  state  Constitution  (section 
3,  art  9)  as  follows:  "  *  •  *  No  tax  shall 
be  levied  except  in  pursuance  of  law,  and 
every  lawt  imposing  a  tax  shall  state  dis- 
tinctly the  object  of  the  tax,  to  which  object 
only  it  shall  be  applied." 

If  this  provision  is  prospective  and  has  re- 
lation to  taxes  laid  by  virtue  of  state  legisla- 
tion only,  it  does  not  change  the  situation, 
for,  as  above  observed,  act  29  does  not  pur- 
port or  attempt  to  transfer  the  funds  on 
band  to  the  general  fund  of  the  state,  but 
does  provide  that  "no  transfer  of  mon^  or 
moneys,  or  credit  shall  be  made  from  one 
fund  to  another,  or  from  one  appropriated 
sum  to  another,  unless  such  transfers  shall 
be  expressly  authorized  and  directed  by 
law."    Section  9. 

Sections  11,  12,  and  13  provide  a  method 
of  bookkeeping  by  the  Treasurer,  which 
method,  if  followed,  would  have  the  effect 
of  defeating  or  abrogating  the  provisions  of 
the  preceding  sections  7,  8,  9,  and  10,  Just 
analyzed.  The  scheme  of  bookkeeping  Is 
that  all  the  moneys  of  the  state  shall  be 
carried  as  "cash"  or  "cash  fund  or  hccount," 
and  that  all  warrants  of  whatever  kind,  when 
legally  drawn,  should  be  paid  on  presenta- 
tion out  of  that  fund.  If  this  inconsistency 
was  substantive  law,  it  might  be  necessary 
to  hold  the  law  void;  but,  inasmuch  as  the 


bookkeeping  feature  of  It  may  be  considered 
as  only  advisory  to  the  Treasurer  and  not 
of  the  substance  of  the  law,  we  hold  that 
sections  11,  12,  and  13,  in  so  t&v  as  they  con- 
flict with  the  provisions  of  sections  7,  8,  9, 
and  10,  are  void  and  of  no  effect 

The  imperative  demand  of  the  law  is  that 
the  Treasurer  safely  keep  the  moneys  of  the 
state  in  separate  funds,  and  any  scheme  or 
device  of  bookkeeping  that  has  for  its  pur- 
pose the  prevention  of  Ids  doing  that  cannot 
be  allowed. 

We  therefore  conclude  that  It  is  not  the 
duty  of  the  Treasurer  to  pay  said  warrants 
unless  he  has  funds  in  Ids  hands,  belonging 
to  the  state  road  fund  and  the  general  fund, 
sufficient  with  which  to  make  such  payments. 

[2]  It  is,  however,  his  duty  to  register  and 
indorse  said  warrants,  as  provided  by  law, 
providing  there  has  been  an  appropriation 
sufficient  to  pay  them. 

Senate  Bill  No.  8,  in  the  proviso  above 
quoted,  has  provided  for  a  deficit  that  occur- 
red in  the  state  road  fund  for  the  fiscal  year 
ending  June  30,  1912,  which  it  had  the  power 
to  do  under  the  Constitution.  See  section  4, 
art  9,  Constitution. 

Section  7  of  that  act  provides  that  there 
shall  be  raised  annually  by  taxation  for  the 
state  road  tax  fund  the  sum  of  $230,000, 
and  that  25  per  cent  thereof,  or  so  much 
thereof  as  may  be  necessary  for  the  year 
ending  June  30,  1013,  shall  be  used  in  paying 
the  deficit  in  that  fund  for  the  year  ending 
June  30,  1912.  There  is  in  said  section  this 
further  proviso:  "That  no  obligation  shall  be 
assumed  or  expenses  incurred  under  the  pro- 
visions of  this  act  within  any  fiscal  year  in 
the  amount  of  any  sum  in  excess  of  the 
levy  herein  provided  for  and  the  money  ac- 
tually collected  under  said  levy." 

We  take  it  that  the  obligations  that 
shall  not  be  "assumed  or  expenses  incurred 
*  •  •  within  any  fiscal  year  ♦  •  *  in 
excess  of  the  levy  herein  provided  for  and 
the  money  actually  collected  under  said  levy" 
has  reference  to  future  obligations  and  not 
to  the  deficit  already  existing  for  the  year 
ending  June  30,  1912. 

We  conclude  from  this  provision  of  that 
act  that  it  was  the  plain  intention  of  the 
Legislature  not  to  permit  any  deficit  to  oc- 
cur in  any  fiscal  year  in  the  future  in  the 
state  road  tax  fund,  by  making  the  assump- 
tion of  any  obligation  or  the  incurring  of 
any  expense  In  excess  of  the  money  actually 
collected  under  the  levy  for  that  purpose  il- 
legal. 

We  hold,  therefore,  that  all  warrants 
against  the  general  fund,  if  there  is  no  mon- 
ey with  which  to  pay  them  but  an  appropria- 
tion therefor,  when  presented,  to  the  extent 
of  such  appropriation  only,  should  be  regis- 
tered and  indorsed  as  lirovided  by  law;  that 
all  road  fund  warrants  drawn  for  obligations 
existing  against  the  state  prior  to  June  30, 
1912,  should  likewdse  be  registered  and  in- 
dorsed as  provided  by  law;  that  road  fund 
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warrants  for  obligations  contracted  during 
the  current  fiscal  year  should  not  be  regis- 
tered and  Indorsed,  as  it  cannot  be  known 
what  money  will  be  "actually  collected,"  and 
therefore  the  appropriation  Is  not  for  any 
definite  or  fixed  sum. 

Let  the  mandate  issue  in  accordance  with 
the  views  herein  expressed. 

FRANKLIN,  C.  J.,  and  CUNNINGHAM,  J., 
concur. 


a*  Arfk.  US) 

STATE  ex  rd.  TOUNG  et  bL  y.  SUPERIOR 
COURT  OF  PIMA  COUNTY. 

(Snprsme  Court  of  Arizona.    July  2,  1912.) 

1.  JiTDOKS    (I    49*)— DlSQUALIPICATION— PBO- 
BATE  MatYEBS. 

Const,  art.  22,  I  2,  provideB  that  all  exist- 
ing laws  Of  Che  territory  of  Arizona  not  repug- 
nant to  the  Constitution  shall  continue  in  force 
in  the  new  state.  Section  8  provides  that  the 
superior  courts  shall  succeed  to  the  jurisdiction 
of  the  probate  courts.  Civ.  Code  1901,  par. 
1701,  disqualifies  a  probate  judge  to  act  m  a 
matter  in  which  he  is  interested  as  next  of  kin, 
legatee,  devisee,  executor,  witness,  or  is  in  any 
other  manner  interested  or  disqualified  from 
acting.  Paragraph  1702  provides  for  transfer 
of  administration  proceedings  to  an  adjoining 
county,  where  the  judge  is  disqualified.  Bel(L 
that  the  general  statutes  regulating  change  of 
venue  in  district  courts -do  not  apply  to  superior 
courts  sitting  in  probate  matters,  but  that  the 
right  to  have  such  matters  transferred  depends 
upon  the  judge  being  disqualified  in  some  par- 
ticular recited  in  paragraph  1701,  regardless 
whether  the  superior  court's  jurisdiction  at- 
taches to  the  matter  as  one  pending  in  the  pro- 
bate court  at  the  admission  of  the  territory  to 
statehood,  or  whether  the  proceedings  are  in- 
itiated in  the  superior  court  after  statehood, 
and  hence  the  right  to  transfer  a  proceeding 
cannot  be  based  on  the  theory  that  the  judge  is 
prevented  from  giving  a  fair  and  impartial 
opinion  through  rulings  adverse  to  the  parties 
moving  for  the  transfer. 

[Ed.  Note.— For  other  cases,  see  Judges, 
Cent  Dig.  ft  187,  188;  Dec.  Dig.  i  40.*] 

2.  Plbadino    ({   310*)— Stateunts  in  Ex- 
hibit—Effect. 

A  statement  in  an  exhibit  filed  with  and 
made  a  part  of  a  petition  cannot  be  taljen  as  a 
substantive  allegation,  and  supply  omissions  in 
the  petition. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {{  944,  946,  947;  Dec.  Dig.  {  310. «] 

8.  Mandamus    (S   4*)— Riqht   to   Relief— 

Pkobatb  Mattebs. 

A  party's  remedy  against  decisions,  orders, 
etc.,  in  a  probate  matter  is  by  appeal,  and  not 
by  mandamus  to  compel  a  transfer  of  the  pro- 
ceedings to  another  county,  under  Civ.  Code 
1901,  par.  1702,  though  mandamus  is  appropri- 
ate to  compel  an  inferior  tribunal  to  perform 
an  act  which  the  law  specifically  enjoins  as  a 
duty  resulting  from  an  office,  trust,  or  station. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  {{  9-34;   Dec  Dig.  f  4.*] 

Application  by  the  State  of  Arizona,  on 
the  relation  of  Anna  F.  Young  and  others, 
for  mandamus  against  the  Superior  Court  of 
the  County  of  Pima,  William  F.  COoper  pre- 
siding.    Petition  dismissed. 


Louis  G.  Hummel,  of  Tucson,  for  relators. 
S.  L.  Kingan  and  John  B.  Wright,  of  Tucson, 
for  respondent 

FRANKLIN,  C.  J.  Anna  F.  Young,  George 
L  Young,  and  Mannierre  E.  Young,  by  tbelr 
attorney  Louis  G.  Hummel,  served  notice  on 
the  superior  court  of  Pima  county,  Ariz.,  and 
W.  F.  Cooper,  judge  thereof,  that  on  June 
27,  1912,  application  would  be  made  to  this 
court  for  an  alternative  writ  of  mandamus, 
and  a  copy  of  the  petition  for  the  -writ,  serv- 
ed with  the  notice,  la  as  follows:  "Lools  G. 
Hummel,  lieing  first  duly  sworn,  says:  That 
he  Is  the  attorney  for  Anna  F.  Young,  George 
L.  Young,  and  Mannierre  E.  Young,  next  of 
kin  of  George  B.  McAneny,  deceased,  and 
persons  interested  in  said  decedent's  estate. 
That  the  facts  herein  alleged  are  within  his 
personal  knowledge.  That  said  decedent's 
estate  has  been  in  course  of  administration 
since  September  28,  1909,  and  petitions  were 
filed  in  the  superior  court  of  Pima  county, 
state  of  Arizona,  for  letters  of  administra- 
tion (to  fill  vacancr)  In  said  decedent's  es- 
tate, and  set  for  hearing  by  the  judge  there- 
of for  June  24th,  1912  at  10  o'clock  a.  m. 
That  said  decedent's  estate  is  In  progress  of 
settlement  in  said  court  That  Santa  Cmz 
county,  state  of  Arizona,  adjoins  the  county 
of  Pima,  and  said  decedent's  estate  is  situ- 
ated in  both  counties  and  the  superior  courts 
of  both  said  counties  have  concurrent  juris- 
diction of  said  estate^  That  on  the  20th  day 
of  June,  1912,  a  motion  to  transfer  the  pro- 
ceedings in  said  estate  to  the  superior  court 
of  adjoining  county  and  the  superior  court 
of  Santa  Cruz  county  be  designated  as  such 
county  to  which  such  proceedings  be  trans- 
ferred to  was  duly  filed  with  the  derk  of 
the  said  superior  court  of  Pima  county,  Ariz., 
together  with  an  aflSdavit  in  support  there- 
of, an  exact  copy  of  all  of  which  is  as  fol- 
lows." 

On  the  day  noticed  the  relators  made  the 
application  and  the  respondent  aK>eared,  and 
by  way  of  answer  to  the  petition  for  the 
writ  demurred  thereto  upon  the  ground  that 
it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  for  the  issuance  of  either 
an  alternative  or  a  permanent  writ  of  man- 
damus, and  prays  that  the  i>etitlon  be  dis- 
missed. It  appears  that  the  McAneny  estate 
is  in  course  of  administration  in  the  superi- 
or court  of  Pima  county.  The  superior  court 
acquired  jurisdiction  of  the  matter  by  opera- 
tion of  law,  the  estate  being  in  course  of 
settlement  in  the  probate  court  of  Pima 
county  on  the  admission  of  the  territory  as 
a  state.  The  relators  moved  the  superior 
court  of  Pima  county  to  transfer  the  pro- 
ceedings to  the  superior  court  of  Santa  Cruz 
county,  which  motion  was  denied,  and  the 
refusal  of  the  judge  to  make  the  order  of 
transfer  is  the  basis  of  this  application  for 
mandamus. 

The  motion  to  transfer  filed  in  the  lower 
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court  Is  as  follows:  "Now  comes  Louis  O. 
Hummel,  attorney  for  Anna  F.  Young,  Oeorge 
L.  Toung,  and  Mannlerre  E.  Yoimg,  persons 
Interested  In  the  estate  of  said  decedent  and 
owners  of  an  undivided  one-tblrd  Interest  of 
said  estate  and  represents  to  the  court:  (1) 
That  petitions  have  been  filed  In  this  court 
in  the  above  estate  for  granting  letters  of 
administration.  (2)  That  proceedings  are 
pending  in  this  court  for  the  settlement  of 
said  estate.  (3)  That  part  of  the  estate  of 
said  decedent  Is  in  Santa  Cruz  county,  Ariz., 
and  part  In  Pima  county,  Ariz.,  and  that  the 
courts  of  both  counties  hare  therefore  con- 
current Jurisdiction.  (4)  That  Santa  Cruz 
county,  Ariz.,  adjoins  the  county  of  Pima. 
(5)  That  William  F.  Cooper,  the  presiding 
Judge  of  the  superior  court  of  Pima  county, 
state  of  Arizona,  is  disqualified  to  act  in  said 
estate  and  proceedings  as  more  fully  set 
forth  in  the  affidavit  hereto  attached.  That 
said  parties  by  their  attorney  therefore  move 
the  court  for  an  order  transferring  the  en- 
tire estate  and  proceeding  to  the  superior 
court  of  an  adjoining  county,  and  further 
move  that  the  superior  court  of  the  county 
of  Santa  Cruz  be  designated  as  such  court 
to  which  the  estate  and  proceeding  Is  order- 
ed to  be  transferred." 

It  is  not  necessary  to  state  what  is  set 
forth  in  the  affidavit  of  the  attorney  for  the 
relatoris  referred  to  in  the  motion.  Suffice 
it  to  say  that  the  affidavit  is  a  general  griev- 
ance against  the  conduct  of  the  Southern 
Arizona  Bank  &  Trust  Company,  as  adminis- 
trator of  said  estate  in  the  performance  of 
its  duties  as  such  administrator,  which  the 
relators  denounce  as  outrageous  conduct,  and 
becaase  the  Judge  of  the  superior  court 
would  not  give  to  relators  such  relief  from 
said  alleged  outrageous  conduct  on  the  part 
of  the  administrator  as  they  felt  themselves 
entitled  to.  The  affidavit  of  the  attorney 
says  in  closing:  "That  from  the  procedure 
and  conduct  and  record  of  the  proceedings 
of  this  estate,  this  affiant  affirms  and  believes 
that  said  WlUlnm  F.  Cooper  is  disqualified 
to  hear  the  matters  pending  herein,  and  is 
I»>evented  from  giving  a  fair  and  impartial 
opinion." 

[1]  It  is  provided  In  article  22,  §  2,  of  the 
State  Constitution,  that  "all  laws  of  the 
territory  of  Arizona  now  in  force,  not  repug- 
nant to  this  Constitution,  shall  remain  in 
force  as  laws  of  the  state  of  Arizona  until 
they  expire  by  their  own  limitations  or  are 
altered  or  repealed  by  law:  Provided,  that 
wherever  the  word  'territory,'  meaning  the 
territory  of  Arizona,  appears  in  said  laws, 
the  word  state  shall  be  substituted."  And 
in  section  8  of  said  article  that  "when  the 
state  is  admitted  into  the  Union,  and  the  su- 
perior courts,  in  their  respective  counties,  are 
organized,  the  books,  records,  papers,  and 
proceedings  of  the  prot>ate  court  in  each 
county,  and  all  causes  and  matters  of  admin- 
istration pending  therein,  shall  pass  into  the 
Jurisdiction  and  possession  of  the  superior 


court  of  the  same  county  created  by  tills  Con- 
stitution, and  the  said  court  shall  proceed  to 
final  judgment  or  decree,  order,  or  other  de- 
termination, In  the  several  matters  and  caus- 
es with  like  effect  as  the  probate  court  might 
bave  done  If  this  Constitution  had  not  been 
adopted."    These  constitutional  provisions  in 
our  opinion  determine  what  law  governs  the 
superior  court  in  an  application  for  a  change 
of  venue  in  proceedings  in  probate  pending 
in  said  court,  wliich  were  in  process  of  ad- 
ministration in  the  probate  court  when  the 
Constitution  went  Into  effect     By  virtue  of 
the   constitutional   provisions,    the    superior 
court  proceeds  to  final  judgment  or  decree, 
order,  or  other  determination  in  the  several 
matters  and  causes  with  like  effect  as  the 
probate  court  might  have  done,  and  the  laws 
of  the  territory  in  force  and  not  repugnant 
to  the  Constitution  remain  in  force  as  laws 
of  the  state  governing  such  procedure.    The 
.disquallflcatlcns  of  a  judge  to  act  in  probate 
matters  will  be  found  in  paragraph  1701,  R. 
S.  Ariz.  (Civ.  Code)  1901,  as  follows:     "No 
probate  court  shall  admit  to   probate  any 
will,  or  grant  letters  testamentary  or  of  ad- 
ministration, in  any  case  where  the  Judge 
thereof  is  interested  as  next  of  kin  to  the 
decedent,  or  as  a  legatee  or  devisee  ander 
the  will,  or  when  he  is  named  as  executor  or 
trustee  In  the  will,  or  is  a  witness  thereto,  or 
is  in  any  other  manner  interested  or  disqual- 
ified from  acting."     Paragraph   1702,   R.  S. 
Ariz.    (Civ.   Code)   1901,   provides:      "When 
a  petition  Is  filed  In  the  probate  court  pray- 
ing for  admission  to  probate  of  a  will,  or  for 
granting  letters  testamentary  or  of  adminis- 
tration, or  when  proceedings  are  pending  in 
the  probate  court  for  the  settlement  of  an 
estate,  and  the  presiding  Judge  of  the  court 
is  disqualified  to  act  from  any  cause,  upon 
his  own  or  the  motion  of  any  person  interest- 
ed in  the  estate,  be  must  make  an  order 
transferring  the  proceeding  to   the  probate 
court  of  an  adjoining  county.    •    •    •"    Para- 
graph  1701   enumerates  particulars   where- 
in   the, judge   is   disqualified   by   reason  of 
being    Interested:      (1)  Where   the   Judge    Is 
next  of  kin  to  the  decedent    (2)  Is  a  legatee 
or   devisee  under   the   will.  (3)  When   be   is 
named  as  executor  or  trustee  In  the  wilL    (4) 
When  he  is  a  witness  to  the  will.     (5)  Or  is 
in  any  other  manner  interested  or  disquali- 
fied from  acting.     An   examination  of  this 
statute  will  readily  disclose  that  the  Judge  is 
disqualified  from  acting  in  matters  of  pro- 
bate when  he  is  Interested,  and  the  kinds  or 
classes  of  interest  are  recited  in  the  statute. 
The  general  words,  "or  is  in  any  other  man- 
ner  Interested  or  disqualified  from  acting," 
following    the    enumeration    of    particular 
classes  of  Interest,  are,  by  the  familiar  rale 
of  construction  known  as  ejusdem  generis^ 
construed  as  applicable  only  to  'the  classes  or 
things  of  the  same  general  nature  or  dass 
as  those  enumerated.     In  other  words,  the 
word  "other"  will  generally  be  read  as  "other 
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rach  like."  86  Cyc.  p.  1U9;  21  Am.  &  Eng. 
Ency.  Law,  p.  1012;  Sutberland  Statutory 
Construction,  {{  42a-130. 

If  the  Legislature  had  intended  the  general 
words  to  be  used  In  their  unrestricted  sense, 
tb^  would  hare  made  no  mention  of  the  par- 
ticular classes  of  interest  which  dlsquallfles 
the  Judge.  So  it  is  obvious  when  it  is  said 
In  paragraph  1702  that,  when  the  Judge  is 
disqualified  to  act  from  any  cause  be  shall 
transfer  the  proceedings  to  another  court.  It 
means  when  he  has  an  Interest  In  the  mat> 
ter  such  as  is  specified  In  the  statute,  or  has 
any  other  such  like  interest,  and  is  not  used 
In  a  difl'erent  connection  or  sense  from  that 
apparent  in  the  preceding  paragraph  of  the 
statute.  The  very  language  of  the  two  sec- 
tions precludes  any  other  Idea.  We  hold  that 
the  general  statutes  regulating  change  of 
renue  In  district  courts  are  not  applicable  to 
superior  courts  sitting  In  probate  matters, 
bat  that  the  right  to  have  the  proceedings  In 
probate  matters  transferred  Is  dependent  up- 
on the  Judge  being  disqualified  in  some  par- 
tlcoiar  recited  In  the  statute  or  other  such 
Uke  particular;  and  this  regardless  of  wheth- 
er the  Jurisdiction  of  the  superior  court  over 
tbe  estate  attached'  by  virtue  of  the  Consti- 
tution, the  matter  then  pending  in  the  pro- 
bate court  of  a  county  on  the  date  of  admis- 
sion to  statehood,  or  whether  the  proceedings 
In  probate  are  initiated  In  the  superior  court 
as  a  court  having  original  Jurisdiction  of  all 
matters  of  probate. 

[2]  There  Is  no  substantive  allegation  In 
the  petition  for  the  writ  of  Judge  Cooper's 
disqualification  to  act,  and  a  statement  in  an 
exhibit  filed  with  and  made  a  part  of  the  pe- 
tition cannot  be  taken  as  a  substantive  alle- 
gation and  supply  omissions  in  the  i>etltioa 
HcPherson  v.  Hattlch,  10  Ariz.  104,  85  Pao. 
73L 

[3]  But,  waiving  this,  an  Inspection  of  tbe 
motion  and  the  affidavit  in  support  of  the 
motion  discloses  no  substantive  allegation  of 
statutory  disqualification  on  the  part  of  the 
Judge.  From  tbe  recitals  therein  it  may  be 
that  the  relators  feel  themselves  aggrieved  at 
tbe  decisions,  orders,  etc.,  occurring  In  tbe 
course  of  tbe  administration  of  the  estate, 
but.  If  such  be  their  condition,  the  remedy 
is  by  appeal,  and  not  by  mandamus,  to  com- 
pel a  transfer  of  the  proceedings  to  another 
county.  Mandamus  Is  appropriate  to  compel 
an  Inferior  tribunal  to  perform  an  act  which 
tbe  law  specifically  enjoins,  as  a  duty  result- 
ing from  an  ofilce,  trust,  or  station,  but  It 
may  not  be  used  as  a  balm  to  assuage  dis- 
appointment or  remedy  grievances  of  a  char- 
acter set  forth  by  tbe  petitioner  In  this  case. 

Tbe  petition  is  wholly  insufficient  to  au- 
thorize the  Issuance  of  the  writ  The  demur- 
rer thereto  Is  sustained,  and  tbe  petition 
dismissed. 

CUNNINGHAM   and  ROSS,  JJ.,  concur. 


(U.Arlz.  SO) 
WEBSTER  BROS.  MILLING  CO.  t.  BING- 
HAM et  aL 
(Supreme  Court  of  Arizona.     June  14,  1912. 
Rehearing  Denied  July  2,  1912.) 

1.  Sales    (S   53*)— Action   »>b   Pbiok— Evi- 
DKNCB— Sufficiency. 

In  an  action  against  a  milling  company  for 
price  of  wheat  which  was  destroyed  by  fire, 
where  plaintiff  claimed  that  the  wheat  had 
been  sold  to  the  defendant,  and  defendant 
claimed  that  it  was  holding  the  wheat  merely 
as  bailor,  held  that,  under  the  evidence,  tbe 
question  should  have-  been  submitted  to  the 
jury, 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §S  145-151;   Dec.  Dig.  i  53.*] 

2.  Sales   ($  52*)— Action  fob  Pbicb— Evi- 

DBNCB— ADMISSIBILITT. 

In  an  action  for  price  of  wheat,  which, 
after  being  stored  with  a  milling  company,  was 
destroyed  bj  fire,  evidence  that  the  defendant 
was  carrying  insurance  on  the  grain  in  its  mill 
is  not  admissible  to  show  its  ownershp  of  the 
wheat,  for  warehousemen  and  bailees  have  the 
right  to  insure  bailments  for  their  protection 
against  loss  which  might  occur  through  the 
negligence  of  their  servants,  agents,  or  them- 
selves. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  11&-144,  1045;   Dec.  Dig.  t  62.*] 

3.  Sales   ({  358*)— Aotion  fob  Pbicjb— Evi- 
dence. 

In  an  action  against  a  milling  company  for 
the  price  of  grain,  which,  after  being  stored 
at  the  mill,  was  destroyed  by  fire,  where  de- 
fendant claimed  it  was  bailee  only,  proof  that 
the  company  bad  sufficient  grain  at  the  time  of 
the  fire  to  return  all  grain  in  storage  was  prop- 
erly refused,  where  there  was  no  agreement 
that  the  grain  in  suit  might  be  commingled 
with  other  grain,  and  no  custom  to  that  effect 
was  shown. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {  1108;   Dec  Dig.  §  358.*] 

Appeal  from  District  Court,  Graham  Coun- 
ty;   before  Justice  E.  W.  Lewis. 

Action  by  William  R.  Bingham,  William 
Bingham,  Wallace  Bingham,  and  Oliver  Bing- 
ham, copartners,  doing  business  under  tbe 
firm  name  of  the  Bingham  Thresher  Com- 
pany, against  the  Webster  Bros.  Milling  Com- 
pany. From  a  Judgment  for  plalntlfCs,  de- 
fendant appeals.     Reversed  and  reuianded. 

This  action  grows  out  of  tbe  following 
facts: 

The  appellant,  Webster  Bros.  Milling  Oom- 
pany,  an  Arizona  corporation,  was  engaged  In 
the  business  of  general  milling  and  the  buy- 
ing and  selling  of  grain  and  hay  at  Thatcher, 
Ariz.,  during  the  month  of  June,  1910,  and 
for  some  years  prior  thereto.  W.  R.  Bing- 
ham, one  of  the  partners  of  the  appellees, 
about  June  2,  1910,  and  Oscar  Webster,  an 
officer  of  appellant,  had  a  conversation  which 
Bingham  says,  as  near  as  he  can  recall,  was 
as  follows:  "I  asked  Mr.  Oscar  Webster 
what  we  would  do  with  tbe  grain,  as  there 
had  been  no  price  set  on  grain  at  that  time. 
I  had  been  In  the  bablt  for  a  good  many 
years  of  always  putting  my  grain  In  tbe  mill, 
and  he  said:  There  has  been  no  price  set 
on  grain.'    I  said:    'What  are  we  going  to  do 
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about  It?'  He  says:  'You  can  put  It  In  the 
mill,  and  I  will  give  you  the  going  price,  or 
you  can  store  it'  This  was  the  first  con- 
versation I  bad  with  him  about  the  grain. 
About  five  days  after  that,  I  think  it  was,  I 
had  been  putting  some  grain  in  tbe  mill,  and 
I  told  him  that  we  liad  to  have  some  money 
to  pay  our  expenses,  and  that  my  grain  would 
go  at  the  going  price,  and  that  I  had  to  have 
some  money  to  pay  my  men,  and  he  says, 
'All  right'  I  said  I  would  like  to  get  some 
money  now.  He  says:  'I  have  made  arrange- 
ments. I  am  a  little  short  of  money,  but  I 
have  made  arrangements  for  money.'  I  think 
he  said  In  regard  to  all  moneys,  and  he  want- 
ed to  know  if  I  could  get  along  for  the  pres- 
ent with  $50.  I  said  'Yes,'  and  he  gave  me 
$50.  About  five  days  later  after  that,  I  went 
in  again,  I  think  it  was  on  the  next  Saturday 
night,  and  asked  him  for  some  more  money. 
I  told  him  I  needed  some  more  money  to  pay 
off  my  men.  He  said,  'I  didn't  get  my  mon- 
ey,' so  he  paid  me  ?100  more."  On  cross- 
examination  tbe  same  witness  testified:  "I 
asked  him  (Webster)  if  there  had  been  any 
price  set  on  grain,  and  he  said,  'No,'  and  he 
asked  what  we  were  going  to  do  with  our 
grain.  He  says :  'You  can  put  it  in  the  mill, 
and  I  will  pay  you  the  going  price,  or  you 
can  store  it.'  Had  no  other  conversation  at 
this  time  other  than  I  have  stated.  I  com- 
menced to  haul  grain  right  at  that  time,  but 
cannot  state  Whether  or  not  I  commenced  to 
haul  before  we  bad  any  additional  conversa- 
tions. I  had  hauled  some  grain,  though,  pri- 
or to  my  second  conversation.  No  one  pres- 
ent at  these  conversations.  He  and  I  were 
alone.  We  bad  no  more  conversations,  ex- 
cept I  asked  him  for  money." 

The  mill  and  its  contents  were  destroyed 
by  fire  on  tbe  23d  day  of  June,  1910.  Ap- 
pellees took  memorandum  receipts  of  grain 
as  it  was  stored  in  the  mill,  and  these  re- 
ceipts were  introduced  as  part  of  Bingham's 
testimony,  and  appended  to  tbe  receipt  was 
this  writing:  "This  ia  not  a  final  receipt 
only  a  memorandum  of  your  sacks  and  the 
amount  of  grain  received  by  us  less  screen- 
ings and  shrinkage.  Please  retain  this  slip 
for  final  settlement."  The  above  constitutes 
all  of  the  evidence  of  appellees  bearing  on 
the  contract  or  agreement  between  the  par- 
ties. 

Webster,  on  behalf  of  appellant,  testified 
as  follows:  "He  (Bingham)  says,  'Webster, 
what  about  this  grain?'  •  •  *  I  says, 
'What  about  it?'  He  says,  The  price  Is  pret- 
ty low,  and  I  don't  want  to  sell  for  that 
price.'  He  says,  'I  have  got  a  payment  to 
make  on  my  machine  in  September  some 
time,  and  I  don't  have  to  sell  until  that  time, 
and  I  would  rather  make  some  arrangements 
to  store  it.'  I  said,  'All  right,  you  can  store 
the  grain  here  until  threshing  is  all  over 
with,  and  you  can  come  then  and  we  will 
settle  up.'  And  I  said,  'I  will  give  you  the 
price  at  the  time  we  settle  up.    If  the  grain 


rises,  you  can  have  the  price  of  the  grain.' 
He  says,  'What  about  my  running  expenses?" 
I  said,  'You  can  draw  expenses  for  necessa- 
ries and  coal.  As  you  draw  this  mon^,  we 
will  take  the  grain  for  that  amount  at  the 
going  price.'" 

Tbe  15,040  pounds  of  wheat  disposed 
of  by  appellant  was  loaded  on  board 
cars  by  appellees  from  wagons  and  shipped 
to  Globe  by  appellant.  It  was  not  stored  in 
appellant's  mill  at  any  time.  He  further 
stated  that  appellees  were  given  credit  for 
grain  shipped  or  disposed  of,  and  that  soon 
after  the  fire  they  demanded  pay  for  all  of 
tbe  grain  stored.  It  was  in  evidence  that  it 
was  customary  for  the  farmers  to  store 
wheat  and  barley  with  appellant;  that  at  the 
time  of  the  fire  different  people  had  grain 
stored  with  it  for  which  no  charge  was  made. 
He  further  testified:  "When  we  gave  the 
storage  receipt,  the  receipt  said  we  wasn't 
responsible  for  grain  lost  by  fire.  We  gave 
them  a  memorandum  receipt  until  the  grain 
was  screened,  and,  when  they  returned  this 
receipt,  we  gave  them  a  receipt  for  storage. 
Mr.  Bingham's  grain  had  not  been  screened." 

J.  J.  Blrdno  testified  for  appellant  to  cer- 
tain admissions  of  Wallace  and  Rube  Bing- 
ham; Wallace  saying  on  the  day  of  the  fire, 
"They  would  be  the  heaviest  losers,  that  they 
had  about  $2,000  worth  of  grain  stored  in 
tbe  mill."  Blrdno  testified  he  saw  and  asked 
Rube  Bingham  the  next  day  if  what  Wallace 
told  him  was  true,  and  he  said  "Yes,"  they 
would  lose  about  $2,000,  but  he  did  not  be- 
lieve the  boys  would  let  him  lose  It,  or  thought 
he  was  loser  about  $2,000. 

Tom  Moody,  witness  for  appellant,  testified 
that  before  the  fire  he  had  a  conversation 
with  Rube  Bingham,  In  which,  in  answer  to 
the  question,  "What  are  you  getting  for  your 
grain  this  year?"  Mr.  Bingham  said:  "  'I 
am  just  drawing  money  for  expenses  and 
storing  the  balance  to  pay  expenses  at  tbe 
regular  price.'  He  says:  'I  am  drawing 
money  to  pay  my  expenses  and  storing  the 
balance  for  the  regular  price.' "  Rube  Bing- 
ham denied  these  conversations. 

The  foregoing  is  all  of  the  evidence  touch- 
ing the  agreement  of  the  parties  hereto. 
But  bearing  on  tbe  transaction,  and  as  ap- 
pellees contended  for  tbe  purpose  of  showing 
that  appellant  exercised  acts  of  ownership 
of  the  grain  in  question,  tbe  court  permitted 
appellees  to  show  that  appellant  had  $1,500 
insurance  on  barley  and  $1,500  insurance  on 
wheat  or  flour,  and  that  tbe  same  was  col- 
lected after  the  fire.  The  evidence  is  not 
clear  on  this  point,  as  to  whether  this  insur- 
ance covered  the  grain  of  appellees.  Prior 
to  the  fire  appellant  bad  disijosed  of  18,504 
pounds  of  barley  at  $1.10  per  hundred  weight, 
and  15,040  pounds  of  wheat  at  $1.40  per 
hundred  weight,  and  had  entered  credits  to 
appellees  for  $415.21,  the  amount  realized. 
Appellant  had  paid  thereon  in  cash  and  coal 
$204.65  before  the  flre  in  July,  and  after  the 


Digitized  by 


Google 


ArlsJ 


WJEBSTEB  BROS.  MZLLINO  00.  T.  BIHO-HAH 


711 


fire  had  paid  in  coal  $73.40,  leaving  a  balance 
dae  as  admitted  by  appellant  of  $137.10.  Ap- 
pellees had  stored  and  delivered  to  appellant 
^,885  pounds  of  wheat,  and  57,735  pounds 
of  barley.  Appellant  offered  to  show  that  it 
had  enough  wheat  and  barley  on  hand  to  pay 
all  storage  wheat  and  barley  at  the  time  of 
the  fire,  but,  on  objection  of  appellees,  this 
offer  was  disallowed. 

On  motion  of  appellees,  a  directed  verdict 
was  rendered  against  appellant  for  $649.37, 
which  sum  it  Is  agreed  Is  the  correct  amount, 
provided  the  above  facts  constituted  a  sale 
of  the  grain  to  the  appellant 

Rawlins  &  Little,  of  Globe,  for  appellant 
Frederick  S.  Nave^  of  Globe,  for  appellees. 

ROSS,  J.  (after  stating  the  facts  as  above). 
The  appellant  has  made  several  assignments 
of  error,  most  of  which  are  too  Indefinite  to 
call  attention  of  this  court  to  the  errors  as- 
signed. We  think  that  attorneys  bringing  cas- 
es to  this  court  should  be  careful  to  observe 
that  rule  of  the  court  which  requires  that  "all 
assignments  of  error  must  distinctly  specify 
ea?h  ground  of  error  relied  upon,  and  the  par- 
ticular mllng  complained  of."  However,  we 
think  there  is  sufficient  of  substance  in  the 
assignments  made  by  the  appellant  that  we 
are  able  to  examine  the  record  In  the  follow- 
ing three  respects:  That  the  lower  court  com- 
mitted errors  (1)  In  instructing  the  Jury  to 
return  a  verdict  for  appellees ;  (2)  in  permit- 
ting appellees  to  prove  that  the  appellant  had 
insurance  on  wheat  and  barley  In  storage; 
and  (3)  In  refusing  the  offer  of  evidence  by 
appellant  that  it  had  on  hand  sufficient  grain 
to  return  all  storage  grain. 

[1]  1.  It  is  the  contention  of  appellees  that 
the  evidence  conclusively  shows  that  the 
transaction  was  a  sale,  and  that  the  appel- 
lant was  debtor  to  the  appellees  for  the  value 
of  grain  at  the  "going  price,"  and  the  ap- 
pellant insists  that  the  transaction  was  a 
bailment  Whether  it  was  one  or  the  other 
depends  upon  the  intention  of  the  parties  to 
the  contract.  Bingham,  one  of  the  appel- 
lees, testified  that  Webster,  who  was  an  offi- 
cer of  and  represented  the  appellant  in  mak- 
ing the  contract,  said,  "You  can  put  it  [the 
grain]  in  the  mill,  and  I  will  give  you  the 
going  price,  or  you  can  store  it."  From  this 
language  it  cannot  be  said  to  be  a  sale.  Ap- 
pellees began  at  once  to  place  their  grain  in 
appellant's  mill,  but  did  not  announce  then 
nor  later  whether  they  would  take  the  "go- 
ing price"  or  store  the  grain.  Appellees  did, 
however,  a  few  days  after  ask  for  and  were 
given  $50  and  a  little  later  $100  by  appel- 
lant "to  pay  expenses."  At  the  time  of  the 
first  of  these  payments  Bingham  said  that 
be  told  Webster  that  his  grain  "would  go  at 
the'  going  price,"  and  that  be  had  to  have 
some  money  to  pay  bis  men,  and  that  Web- 
ster said  all  right     This  evidence  standing 


alone  and  uncontradicted  might  well  be;  con- 
strued as  an  election  on  the  part  of  Bingham 
to  sell  his  grain  at  the  "going  price,"  and 
an  acquiescence  therein  by  appellant  But 
Webster,  for  appellant  testified  that  Bing- 
ham said  to  him  in  the  first  conversation: 
"  'The  price  is  pretty  low,  and  I  don't  want 
to  sell  for  that  price.  I  have  got  a  payment 
to  make  on  my  machine  In  September  some 
time,  and  don't  have  to  sell  it  until  that 
time,  and  I  would  rather  make  some  ar- 
rangements to  store  it'  I  said:  'All  right, 
you  can  store  the  grain  here  until  threshing 
is  all  over  with,  and  can  come  then  and  we 
will  settle  up.  If  the  grain  rises  you  can 
have  the  price  of  the  grain.'  He  says: 
'What  about  my  running  expenses?'  I  said: 
'You  can  draw  your  expenses  for  necessaries 
and  coaL  As  you  draw  this  money,  we  will 
take  the  grain  for  that  amount  at  the  go- 
ing price."* 

The  statements  of  the  transaction  and  the 
conversations  t>etween  the  parties  involve  a 
sharp  conflict  Appellant's  evidence,  if  be- 
lieved, would  show  that  the  grain  was  taken 
by  it  in  storage  with  the  agreement  and  un- 
derstanding that  it  might  ship  and  dispose 
of  certain  portions,  accounting  to  the  appel- 
lees for  the  same  at  the  going  price,  for 
which  the  appellant  was  to  pay  the  appellees 
cash  for  running  and  necessary  expenses  and 
to  supply  the  appellees  with  coal.  Whatever 
grain  was  left  over  after  these  deductions 
was  to  be  kept  in  storage  until  after  the 
threshing  was  all  done.  As  the  grain  waa 
delivered  at  appellant's  mill,  receipts  were 
issued  to  appellees,  and  on  them  was  this 
statement:  "This  is  not  a  final  receipt  only 
a  memorandum  of  your  sacks  and  the 
amount  of  grain  received  by  us  less  screen- 
ings and  shrinkage.  Please  retain  this  slip 
for  final  settlement"  This  does  not  purport 
to  be  a  warehouseman's  receipt  but  a  mere 
memorandum  evidencing  that  appellant  liad 
received  from  appellees  some  grain  to  be 
held  for  shrinkage  and  screening.  Webster 
testified  that,  after  the  screening,  the  mem- 
orandum r^eipt  was  returned  and  storage 
receipts  were  issued  which  provide  that  ap- 
pellant "was  not  responsible  for  grain  lost 
by  fire."  It  will  be  seen  that  the  weight  of 
the  grain  upon  which  it  was  agreed  ttiat  a 
settlement  should  be  made  had  not  been  as- 
certained. The  "shrinkage"  contemplated 
had  not  been  determined,  nor  had  the  depre- 
ciation In  weight.  The  meuorandum  receipt 
then  does  not  sustain  the  contention  that  the 
transaction  was  a  sale,  but  tends  to  show  a 
bailment  only.  The  evidence  was  that  at 
the  time  of  the  fire  other  farmers  had  their 
grain  stored  with  appellant  and  tliat  it  was 
customary  for  them  to  do  so,  and  that  appel- 
lees bad  stored  their  grain  with  it  in  previ- 
ous years. 

J.  J.  Birdno  testified  that  Wallace  and 
Rul>e  Bingham  told  him  after  the  fire  that 
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they  were  beavy  losen.  Tom  Moody  testi- 
fied that  Rube  Bingham  told  him  before  the 
fire  that  his  grain  was  in  storage  with  ap- 
pellant. It  will  be  seen  that  there  is  a 
striking  conflict  in  the  evidence  as  to  what 
the  contract  was,  and,  inasmnch  as  con- 
tracts of  this  kind  are  subject  to  the  same 
rule  as  other  contracts,  the  meeting  of  the 
minds  of  the  parties,  we  think  the  question 
of  sale  or  bailment  should  have  been  sub- 
mitted to  the  jury. 

[2]  2.  The  fact  that  the  appellant  was 
carrying  insurance  on  the  grain  in  its  mill 
is  not  necessarily  evidence  of '  ownership. 
Warehousemen  and  bailees  have  a  right  to 
Insure  bailments  for  their  protection  against 
loss  that  might  occur  through  the  negligence 
or  carelessness  of  their  servants  or  agents  or 
themselves.  19  Cyc.  686,  note  20;  Dawson 
V.  Waldheim,  80  Mo.  App.  52;  Pelzer  Mfg. 
Co.  V.  Sun  Fire  Office,  36  S.  C.  213,  16  S.  EL 
662;  Baxter"  T.  Hartford  F.  Ins.  Co.  (C.  C.) 
12  Fed.  481.  In  a  suit  of  this  kind,  brought 
and  prosecuted  upop  a  contract  of  sale^  It  Is 
not  competent  as  evidence  of  a  sale  to  show 
that  the  defendant  had  insured  the  grain 
when  the  defendant  denies  the  sale  and  al- 
leges a  contract  of  bailment,  for,  as  above 
stated,  he  has  a  right  to  Insure  the  bailed 
property. 

[3]  3.  The  offer  on  the  part  of  the  appel- 
lant to  show  that  it  had  in  its  mill  grain 
sufficient  to  return  all  grain  on  storage  at 
the  time  of  fire  was  properly  refused.  Had 
the  offer  been  to  prove  that  appellant  had 
all  of  the  grain  of  appellees,  except  such  as 
had  been  disposed  of  under  agreement  of  the 
parties,  it  would  have  been  error  to  refuse 
it  There  Is  no  evidence,  however,  of  an 
agreement  that  the  grain  might  be  commin- 
gled Mth  the  grain  of  appellant  and  others 
with  the  right  In  the  ^appellant  to  take  from 
It  at  pleasure  and  appropriate  it,  on  condi- 
tion of  its  procuring  other  grain  to  supply 
the  place  of  that  taken,  nor  Is  any  custom  of 
that  kind  shown  to  exist  in  the  community. 
If  such  had  been  the  agreement  or  such  a 
custom  had  been  proved,  the  ofTer  would 
have  been  proper.  Fleet  v.  Hertz,  ©4  Am. 
St.  Rep.  220,  note  B ;  Rice  v.  Nixon,  07  Ind. 
07,  49  Am.  Rep.  430;  Bretz  v.  Dlehl,  117 
Pa.  689,  11  AQ.  893,  2  Am.  St  Rep.  706; 
Dole  y.  Olmstead,  36  111.  ISO,  85  Am.  Dec. 
397;  Hall  y.  PUlsbury,  43  Minn.  33,  44  N. 
W.  673,  7  L.  R.  A.  629,  19  Am.  St  Rep.  200. 

Under  all  of  the  facta,  we  believe  the  jury 
might  reasonably  have  found  the  transaction 
detailed  by  the  witnesses  was  a  contract  of 
bailment  and  not  of  sale.  The  Judgment  of 
the  lower  court  Is  reversed,  and  the  case  Is 
remanded  to  the  superior  court  of  Graham 
county  for  a  new  trlaL 

FRANKLIN,  a  J.,  and  CUNNINGHAM, 
J.,  concur. 


(14  AJiz.  UQ 
DIAMOND  y.  JACQUTTH.  t 
(Supreme  Court  of  Arizona.     June  29,  1912.) 

1.  Fbauos,  Statute  of  ({  44*)— E^u'lotuknt 
contbacts. 

A  contract  of  employment  to  serve  am 
manager  of  a  mercantile  business  for  one  year 
at  a.  salar;  of  $150  monthly  and  2  per  cent,  on 
the  ero88  sales  made  during  such  period  falls 
witbm  the  statute  of  frauds.  Civ.  Code  1901. 
par.  2696. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of,  Cent  Dig.  iS  66,  92;  Dec.  Dig.  f 
44.*] 

2.  Fbauds,    StaJtutb  ov    (I  129*)— Emplot- 
liENT  CoNTBAora— Part  Pebfobmawcb. 

A  verbal  contract  of  employment  to  serve 
as  manager  of  a  store  for  one  year  at  a  salary 
6f  $150  monthly  and  2  per  cent,  on  the  gross 
sales  was  taken  out  of  the  statute  of  frauds 
(Civ.  Code  1901.  par.  2696)  by  full  perform- 
ance on  the  emploTi's  part  and  part  perform- 
ance by  the  employer  by  makinK  the  #150 
monthly  payments. 

[Ed.  Note. — For  other  cases,  see  Frauds, 
Statute  of,  Cent  Dig.  {{  287-292;  Dec.  Dig.  ( 
129.*] 

Appeal  from  District  Court  Maricopa 
County;    before  Justice  Edward  Kent 

Action  by  William  Jacquith  against  Ike 
Diamond,  doing  business  as  N.  Diamond  & 
Brother.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

The  appellee  brought  his  action  In  the 
lower  court  against  the  appellant  alleging 
that  in  the  month  of  June,  1900,  he  entered 
Into  a  verbal  contract  with  the  defendant  to 
act  as  manager  of  defendant's  mercantile 
business  and  general  merchandising  store  In 
the  city  of  Phcenix  for  the  period  between 
the  15th  day  of  October,  1000,  and  the  15th 
of  October,  1010;  the  appellant  (defendant 
below)  agn^eeing  to  pay  as  compensation  $150 
per  month  and  2  per  cent  on  all  gross  sales 
made  In  said  store  under  appellee's  manage- 
ment over  the  sum  of  $144,000.  Appellee 
further  alleged  that  the  gross  sales  of  said 
business  amounted  to  $273,107.70,  and  that 
his  percentage  at  2  per  cent,  on  the  gross 
sales,  over  the  sum  of  $144,000,  was  the  sum 
of  $2,582.14.  Appellee  alleged  the  payment 
of  the  salary  of  $150  a  month,  or  $1,800,  on 
account  and  alleged  that  there  was  still 
due,  under  his  contract  $2,582.14.  He  al- 
leged that  he  performed  each  and  every 
service  required  by  him  to  be  performed 
under  the  provisions  of  the  contract  The 
appellant  in  his  answer  denied  that  he 
ever  agreed  to  pay  -any  percentage  and  al- 
leged  that  prior  to  October  18,  1909,  la 
the  city  of  New  York,  he  hired  appellee  tra- 
der a  verbal  contract  to  work  from  month 
to  month  as  manager  of  the  dry  goods  and 
notions  department  of  his  store  at  the 
agreed  price  of  $150  a  month,  and  for  no 
other  compensation  whatsoever.  Api>ellant 
alleged  payment  In  full  of  the  stipulated  sal- 
ary. The  defendant  by  way  of  demurrer 
and  answer,  set  up  the  provisions  of  the 
statute  of  frauds,  requiring  contracts  and 
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agreemento  not  to  be  performed  wlthtn  one 
year  to  be  In  writing.  It  was  stipulated  in 
the  trial  of  the  case  that  the  gross  sales  of 
appellant's  baslness,  from  October  15,  1909, 
to  October  IS,  1910,  amounted  to  $273,107.79. 
Appellee  testified:  'VThere  were  no  percent- 
ages to  be  paid  until  the  expiration  of  the 
year.  If  I  didn't  stay  my  year  out,  I  didn't 
get  any  percentaga"  mie  evidence  shows 
that  at  the  time  the  contract  was  entered 
into  between  the  parties  appellee  was  in 
Pbcenix;  that  he  was  making  arrangements 
to  move  himself  and  family  to  Connecticut 
with  a  view  of  entering  business  there;  that 
he  did  In  fact  go  to  Connecticut,  after  the 
contract  was  concluded,  on  a  visit,  and  re- 
mained there  a  couple  of  months;  that  he 
met  appellant  in  New  Tork  and  had  Beveral 
conversations  with  him  concerning  his  em- 
ployment, the  details  of  which  were  dis- 
cussed between  them;  that  with  his  family 
he  returned  to  Phoenix  and  entered  upon  the 
discharge  of  Ms  labors  for  the  appellant, 
continuing  to  work  for  him  the  entire  year. 
The  appellee  also  testified  that  he  had  re- 
ceived from  the  appellant  $450  in  cash  and 
$107.10  in  goods,  amounting  in  all  in  cash 
and  goods  to  $557.10.  The  cause  was  tried 
to  a  Jury,  and  the  Jury  returned  a  verdict 
in  fiivor  of  appellee  for  the  sum  of  $2,582.14, 
less  ttie  amount  of  the  counterclaim  for  cash 
and  goods  paid  and  advanced  to  appellee 
by  appellant,  amounting  to  $557.10.  The 
Judgment  followed  the  verdict  and  was  for 
$2,02S  and  legal  interest,  and  costs  In  the 
sum  of  $105.30.  From  this  Judgment  and 
the  order  overruling  motion  for  a  new  trial 
an  appeal  is  taken. 

Kibbey,  Bennett  &  Bennett  and  Bamett 
E.  Iilarks,  all  of  Phcenlx,  for  appellant  G. 
P.  BuUard  and  Alexander  &  Christy,  all  of 
Phoenix,  for  appellee. 

ROSS,  J.  (after  stating  the  facts  as  above). 
ri]  The  appellant  relies  upon  paragraph 
2696,  Revised  Statutes  of  Arizona  (Civil 
Code)  1901,  for  a  reversal  of  the  Judgment 
of  the  lower  court.  Tbat  paragraph  is  as 
follows:  "(Section  1)  No  action  shall  be 
brought  in  any  of  the  courts  in  any  of  the 
following  cases,  unless  the  promise  or  agree- 
ment upon  which  such  action  shall  be 
brought,  or  some  memorandum  thereof,  shall 
be  in  writing  and  signed  by  the  parties  to 
be  charged  therewith,  or  by  some  person  by 
him  thereunto  lawfully  authorized:  •  •  * 
(5)  Upon  any  agreement  which  Is  not  to  be 
performed  within  the  space  of  one  year 
from  the  making  thereof." 

Under  similar  statutes,  it  has  been  held 
tbat  verbal  contracts  not  to  be  performed 
within  a  year  are  not  void,  but  voidable. 
The  language  forbids  the  bringing  of  an  ac- 
tion, but  does  not  declare  the  contract  void. 
20  Cyc  279  A.  2. 

Clearly  the  contract  here  sued  on  falls 
within  the  statute  of  frauds  QUO  Cyc.  198  B) 


and  Is  not  enfbrceable,  onless  the  acts  of 
the  parties  to  it  take  it  out  of  the  statute. 
The  plaintiff  (appellee)  alleges  that  he  was 
to  receive,  under  his  agreement,  "as  compoi- 
sation,  •  •  •  the  sum  of  $150  per  month 
and  2  per  cent  on  all  gross  sales  made  in 
said  store  and  business  under  the  manage- 
ment of  said  plaintiff  over  and  above  the 
sum  of  $144,000."  This  was  the  contract 
sued  on.  The  percentage  was  as  much  a 
part  of  his  salary  as  was  the  $160  per  month. 
It  was  not  ascertainable  at  the  date  of  the 
contract,  nor  at  any  time  before  the  end  of 
the  year,  but  at  the  end  of  the  year,  by  a 
simple  process  of  arithmetical  computation 
on  the  excess  over  $144,000  the  plaintiff's 
salary  could  be  known.  The  fixed  part  of 
the  plaintiff's  salary,  $160  per  month,  and 
the  percentage  $2,682.14  added,  determined 
the  year's  compensation  to  be  $4,382.14. 

The  question  as  to  whether  the  contract 
alleged  by  the  appellee  was,  in  fact  the 
contract  of  the  parties  or  not  and  as  to 
whether  appellee  had  performed  all  of  Its 
terms  and  conditions,  was  submitted  to  a 
Jury,  and  that  Jury,  by  Its  verdict  found  in 
favor  of  the  appellee. 

The  Item  of  $150  per  month  was  no  more 
a  part  of  the  contract  for  salary,  nor  .any 
less  a  part  thereof,  than  the  Item  of  per^ 
centage. 

[2]  The  question  is,  then,  the  appellant 
having  partly  performed  the  contract  by 
monthly  payments,  and  the  appellee  having 
fully  .performed  on  his  part  does  this  i)art 
performance  by  one  of  the  parties  and  full 
performance  by  the  other  take  the  case 
out  of  the  statute  of  frauds? 

This  is  a  case  of  first  Impression  In  this 
Jurisdiction,  and  we  are  therefore  not  bound 
by  any  decision  of  this  court;  but  we  are 
at  liberty  to  adopt  that  view  of  the  law  that 
appeals  to  us  as  most  consonant  with  rea- 
son and  Justice.  If  It  were  an  executory 
contract,  we  would  not  hesitate  In  holding  It 
unenforceable;  but  the  fact  is  that  it  has 
been  executed  by  appellee  and  largely  by 
appellant 

MacDonald  v.  Crosby,  192  111.  283,  289,  61 
N.  E.  506,  507,  announced  this  rule:  "It  Is 
Insisted  that  the  court  erred  in  sustaining 
Che  demurrer  to  the  pleas  setting  up  the 
statute  of  frauds.  The  first  plea  is  that  the 
promise  declared  upon  was  not  to  be  per- 
formed within  one  year;  and,  the  second, 
tbat  whatever  promise  was  made  by  the  de- 
fendants was  a  promise  to  answer  for  the 
debt  of  Mr.  Crosby.  As  to  the  first  the  de- 
murrer was  properly  sustained,  on  the  ground 
that  the  contract  declared  upon  was  fully 
and  completely  performed  upon  the  part  of 
the  plaintiff,  and  nothing  remained  to  be 
done  by  the  defendants  but  to  pay  the  mon- 
ey. Curtis  V.  Sage,  35  111.  22.  We  do  not 
understand,  under  the  rule  of  this  state,  that 
the  statute  of  frauds  can  be  interposed  as 
a  defense  where  the  contract  is  fully  per* 
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formed  on  the  part  of  the  plaintifT;  In  other 
words,  the  statute  of  frauds  cannot  be  avail- 
ed of  for  the  purpose  of  perpetrating  a  fraud." 

In  Lowman  r.  Sheets,  124  Ind.  416-422,  24 
N.  E.  351,  393  (7  L.  K.  A.  784),  the  court 
said:  "The  sale  and  delivery  of  a  one-half 
interest  In  the  mares  In  controversy  is  not 
within  the  statute  of  frauds,  because  it  was 
fully  executed  by  Templeton.  The  statute 
prohibiting  the  making  of  contracts  not  to 
be  performed  within  one  year  has  no  appli- 
cation to  contracts  which  have  been  fully 
performed  by  one  of  the  parties." 

The  Iowa  court,  in  Murphy  v.  De  Haan, 
116  Iowa,  61,  62,  89  N.  W.  100,  in  passing 
upon  the  right  of  an  employ^  to  recover  on 
an  oral  contract,  said:  "It  is  contended  that, 
while  the  petition  states  a  valid  cause  of 
action,  plaintiff  proved  a  contract  within  the 
statute  of  frauds,  in  that,  according  to  his 
evidence,  he  was  not  to  commence  work  on 
the  day  the  contract  was  entered  Into,  but 
at  some  future  time,  and  that  the  contract 
was  made  some  three  or  four  days  before 
he  actually  began  the  service.  Defendant 
moved  to  strike  out  this  evidence,  because 
within  the  statute,  but  the  motion  was  over- 
ruled. He  also  challenges  the  instructions  of 
the  court,  for  the  reason  that  they  ignore 
the  statute  of  frauds.  Remembering  that 
this  is  an  action  for  work  and  labor  perform- 
ed at  an  agreed  price  per  month,  it  is  diffi- 
cult to  see  how  the  statute  of  frauds  affects 
the  case.  Contracts  within  the  statute  are 
not  vpid,  and,  if  performed  or  partly  per- 
formed, fhiey  are,  to  the  extent  of  such  per- 
formance, taken  out  of  the  statute.  When 
executed,  or  so  far  as  executed,  such  con- 
tracts are  valid,  and  as  binding  as  if  they 
liad  been  in  writing.  This  statute  was  not 
enacted  for  the  purpose  of  aiding  one  in  the 
perpetration  of  a  fraud,  but  to  secure  him 
from  the  consequences  thereof.  It  was  in- 
tended as  a  shield,  and  not  as  a  sword.  Ac- 
cording to  the  evidence,  defendant  had  the 
benefit  of  plaintiff's  services,  and  he  cannot 
be  heard  to  say  that  they  were  performed 
under  a  contract  which  would  have  been  in- 
valid bad  it  remained  executory  in  charac- 
ter." 

In  Marks  v.  Davis,  72  Mo.  App.  557-563, 
the  court,  after  reviewing  the  Missouri  cases 
bearing  on  oral  contracts,  for  labor  and  serv- 
ices not  to  be  performed  within  a  year,  said: 
"In  view  of  this  line  of  decisions,  we  think 
we  can  safely  say  that  the  rule  is  firmly 
established  in  this  state  that  a  full  and  com- 
plete performance  of  a  contract  by  one  of 
the  contracting  parties  takes  the  contract  out 
of  the  statute  of  frauds,  and  that  the  party 
so  performing  his  contract  may  sue  upon  it 
in  a  court  of  law,  and  that  he  is  not  com- 
pelled to  abandon  the  contract  and  sue  in 
equity  or  upon  a  quantum  meruit,  as  seems 
to  be  the  law  in  some  of  the  states." 

In  Wehner  v.  Bauer  (C.  C.)  160  Fed.  240, 
244,  It  Is  said:  "Nor  do  1  think  the  objection 
well  taken  that  the  contract  is  void  within 


the  statute  of  frauds  because  not  In  writing, 
and  one  which  by  its  terms  was  not  to  be  per- 
formed within  a  year.  The  statute  of  frauds 
has  no  application  to  a  contract  which  has 
been  fully  performed  or  executed  by  one  of 
the  parties  thereto;  and  here  the  evidence 
shows  that  complainant  had  immediately  and 
before  the  parties  left  the  mine  fully  per- 
formed the  contract  on  bis  part  by  turning 
over  and  delivering  to  the  defendant  all  the 
maclilnery,  stock,  material,  and  tools  In  ac- 
cordance with  its  terms." 

There  is  a  line  of  cases  thikt  turns  on  the 
question  of  the  election  of  remedies,  holding 
that,  when  the  contract  is  within  the  statute 
of  frauds,  the  suit  should  be  on  quantum 
meruit,  in  wliich  case  the  contract  may  be 
used  as  evidence  of  the  value  of  the  services. 

The  distinction  drawn  by  this  line  of  cases 
is  technical  rather  than  substantial.  To 
say  that  a  contract  fully  performed  by  one 
of  the  parties  to  it  cannot  be  sued  upon  be- 
cause the  statute  is  evidentiary  and  the  con- 
tract being  within  the  statute  of  frauds  can- 
not avail  as  evidence  in  a  suit  on  the  con- 
tract, but  in  a  suit  on  quantum  meruit  the 
contract,  if  fully  t)erformed  by  one  of  the 
parties,  can  be  used  as  evidence  of  the  value 
of  the  services,  is  a  technical  distinction,  it 
seems  to  us,  in  the  matter  of  remedy,  and 
is  not  a  distinction  on  principle.  It  goes 
rather  to  the  form  than  to  the  substance  of 
the  matter.  If  on  full  performance  by  one 
of  the  parties  the  contract  is  taken  out  of 
the  statute,  to  the  effect  tliat  it  may  be  in- 
troduced as  evidence  in  aid  of  a  common 
count,  we  can  perceive  no  reason  why  such 
performance  will  not  take  it  out  of  the  stat- 
ute so  that  suit  may  be  maintained  on  the 
contract. 

That  in  a  suit  on  the  contract  its  terms 
determine  the  value  of  the  services,  while  in 
a  suit  on  one  of  the  common  counts  the  terms 
of  the  contract  may  only  be  evidence  of  the 
value  of  the  services,  does  not  militate 
against  the  reasoning  that.  If  it  can  be  held 
to  be  taken  out  of  the  statute  in  the  one 
case,  it  should  be  so  held  in  the  other  case. 

Another  aspect  of  the  case  is  that  appellee 
was  closing  out  his  business  connections  in 
Arizona,  with  a  view  of  locating  in  Connect- 
icut ;  but,  having  concluded  his  contract  with 
appellant,  he  returned  from  the  East,  where 
he  went  on  a  visit,  bringing  his  famllj. 
Relying  upon  his  engagement  with  appel- 
lant, be  made  the  trip  to  Arizona,  and  neces- 
sarily at  considerable  expense  for  himself 
and  family.  He  made  no  effort,  as  was  his 
intention  until  employed  by  appellant,  to  se- 
cure a  business  or  employment  in  the  East. 

Having  Induced  appellee  by  means  of  bis 
oral  contract  to  return  to  Arizona,  to  aban- 
don his  search  for  other  business  connec- 
tions, we  think  It  does  not  lie  In  the  mouth 
of  the  appellant  to  deny  the  contract,  <«- 
peclally  after  Its  full  and  complete  perform- 
ance by  appellee. 

In  Seymour  v.  Oelrichs,  156  CaL  782,  794, 
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106  Pac.  88-94  a34  Am.  St  Bep.  154),  it 
Is  said  by  the  California  court:  "The  right 
of  courts  of  equity  to  hold  a  person  estop- 
ped to  assert  the  statute  of  frauds,  where 
such  assertion  would  amount  to  practicing  a 
fraud,  cannot  be  disputed.  It  is  based  upon 
the  principle  'thoroughly  established  in  equi- 
ty, and  applying  In  every  transaction  where 
the  statute  is  Invoked  tliat  the  statute  of 
frauds,  having  been  enacted  for  the  pur- 
pose of  preventing  fraud,  shall  not  be  made 
the  Instrument  of  shielding,  protecting,  or 
aiding  the  party  who  relies  upon  it  in  the 
perpetration  of  a  fraud  or  in  the  consumma- 
tion of  a  fraudulent  scheme.'  2  Pom.  Kq.. 
Jut.  I  921.  It  was  said  in  Glass  v.  Hul- 
bert,  102  Mass.  24,  35,  3  Am.  Rep.  418:  The 
fraud  most  commonly  treated  as  taking  an 
agreement  out  of  the  statute  of  frauds 
is  that  which  consists  In  setting  up  the  stat- 
ute against  its  enforcement,  after  the  other 
party  has  been  induced  to  make  expenditures, 
or  a  change  of  situation  in  regard  to  the 
subject-matter  of  the  agreement,  or  upon 
the  supposition  that  it  was  to  be  carried  in- 
to execution,  and  the  assumption  of  rights 
thereby  to  be  acquired;  so  that  the  refusal 
to  complete  the  execution  of  the  agreement  Is 
not  merely  a  d«ilal  of  rights  which  it  was 
intended  to  confer,  but  the  Infliction  of  an 
unjust  and  unconscientious  injury  and  loss. 
In  such  case,  the  party  Is  held,  by  force  of 
bis  acts  or  silent  acquiescence,  which  have 
misled  the  other  to  his  harm,  to  be  estop- 
ped from  setting  up  the  statute  of  frauds.' 
This  statement  has  been  accepted  as  setting 
forth  a  plain  and  satisfactory  ground  for 
equitable  Jurisdiction,  together  with  a  clear 
indication  of  the  proper  limitation  of  its  ex- 
ercise. •  •  •  We  can  see  no  good  reason 
for  limiting  the  operation  of  this  equitable 
doctrine  to  any  particular  class  of  contracts 
Included  within  the  statute  of  frauds,  pro- 
vided always  the  essential  elements  of  an 
estoppel  are  present,  or  for  saying  other- 
wise than  as  is  Intimated  by  Mr.  Pomeroy 
in  the  words  already  quoted,  viz.,  that  it 
applies  'in  every  transaction  where  the  stat- 
ute la  invoked."* 

For  the  reasons  given  above,  we  think  the 
Judgment,  of  the  lower  court  was  in  accord- 
ance with  law,  and  that  no  errors  were  com- 
mitted in  the  ti;jal. 

The  Judgment  of  that  court  is  therefore 
affirmed. 

FRANKLIN,  0.  J.,  and  CUNNINGHAM, 
J.,  concar. 


(14  Ariz.  S7) 

PARKER,  Justice  of  the  Peace,  et  aL  t. 

UCHIDA 

(Supreme  Court  of  Arizona.    June  15,  1912.) 

1.  Justices  of  the  Peace  (J  40*)— Jubisdic- 
TioN— Residence  of  Pasties. 

Although  the  law  proTides  that  no  person 
shall  be  sued  In  a  justice  court  out  of  the  pre- 


cinct in  which  he  resides  undw  Civ.  Code  1901, 
par.  2073,  providing  that  an  answer  or  other 
pleading  setting  up  that  a  suit  was  not  com- 
menced in  the  proper  precinct  shall  be  in  writ- 
ing _  signed  by  the  party  or  his  attorney  and 
verified  by  amdavtt,  a  justice  of  the  peace  has 
jurisdiction  of  an  action  against  a  resident  of 
another  precinct  until  he  appears,  claims  his 
privilege,  and  shows  the  fact  of  his  residence, 
statutes  fixing  venue  in  general  not  affecting 
jurisdiction,  but  merely  conferring  a  privilege; 
and  hence,  where  a  defendant  did  not  appear, 
the  judgment  was  not  void  because  the  action 
was  not  brought  in  the  proper  precinct. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §§  143-145;  Dec.  Dig.  g 
40.*] 

2.  Justices  of  the  Peace  ({  39*)— Jubisdic- 
TioN— Scope  and  Extent. 

Courts  cannot  hold  that  a  justice  of  the 
peace  did  not  acquire  jurisdiction  where  he 
otherwise  would  have  done  so  merely  because 
the  defendant  was  a  foreigner,  ignorant  of  the 
English  language,  and  confined  in  jail  at  the 
time  he  was  sued,  since  they  must  apply  the 
law  as  it  is  and  with  equality  to  all  aUke. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  ${  135-142;    Dec.  Dig.  ' 

3.  Courts  (S  37*)— Jubisdiction— Waiver  of 
Objections. 

As  a  general  rule,  defects  in  the  court's 
jurisdiction  over  the  subject-matter  of  an  ac- 
tion cannot  be  cured,  but  those  going  only  to 
its  jurisdiction  over  the  person  may  be  waived. 
[Ed.  Note.— For  other  cases,  see  Courts, 
Cent.  Dig.  H  147-149,  151,  156;  Dec.  Dig.  i 
37.*] 

4.  Justices  of  the  Peace  (|  208*)— Review 
— Cebtiobabi— Pkesumptions. 

On  certiorari  to  review  a  default  judgment 
of  a  justice  of  the  peace,  where  tbe  party  suing 
out  the  writ  alleged  that  the  justice  did  not 
hear  any  evidence  before  rendering  judgment 
while  the  other  party  alleged  that  he  did,  the 
justice's  transcript  recited  that  he  heard  plain- 
tiff's testimony,  and  no  evidence  was  offered  on 
this  point  in  the  district  court,  the  transcript 
imported  verity,  and  it  should  have  been  pre- 
sumed that  the  evidence  was  heard  by  the  jus- 
tice. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  H  807-817;  Dec.  Dig.  | 
208.*] 

Cunningham,  J.,  dissenting  in  part. 

Appeal  from  District  Court,  Maricopa 
County;  before  Justice  Edward  Kent. 
'  Action  by  the  Glendale  State  Bank  against 
Ben  Uchida,  brought  before  P.  P.  Parker, 
Justice  of  the  Peace  for  Phoenix  Precinct, 
Maricopa  County,  and  heard  in  the  district 
court  on  certiorari.  From  a  Judgment  va- 
cating the  Judgment  of  the  Justice  of  the 
peace,  plaintiff  and  the  Justice  appeal.  Re- 
versed and  remanded. 

P.  H.  Hayes,  of  Phcenix,  for  appellants. 
Alexander  &  Christy,  for  appellee. 

FRANKLIN,  C.  J.  The  Glendale  State 
Bank,  a  corporation,  sued  Ben  Uchida,  be- 
fore P.  P.  Parker,  a  Justice  of  the  peace  for 
Phoenix  precinct,  Maricopa  county,  upon  a 
claim  for  the  payment  of  money  lit  a  sum 
less  than  $300.  Summons  was  personally 
served  upon  Uchida  in  Phoenix  precinct,  and, 
falling  to  appear,  his  default  was  entered. 


*For  other  casei  ue  same  topic  and  section  NUMBBR  is  Dec.  Dig.  A  Am.  Dig.  Key-No.  Sorlos  i^Rep'r  IndexM 


Digitized  by 


Google 


716 


125  PACIFIC  REPORTER 


(Ariz. 


The  bank  recovered  Judgment  against  him, 
Uchlda  took  no  appeal,  made  no  effort  to 
set  aside  his  default,  and,  the  time  for  tak- 
ing an  appeal  having  expired,  he  prosecuted 
a  writ  of  certiorari,  and  the  proceedings  In 
the  case  before  the  Justice  of  the  peace  were 
accordingly  certified  to  the  district  court  of 
Maricopa  county. 

An  attack  is  made  upon  the  Jurisdiction 
of  the  Justice  of  the  peace,  and  is  presented 
In  two  phases  for  the  determination  of  this 
court: 

(1)  That  the  Justice  of  the  peace  acquired 
no  jurisdiction  because  Uchlda  was  a  resi- 
dent of  Glendale  precinct  at  the  time  the 
suit  was  commenced. 

(2)  That  the  Justice  of  the  peace  acted  in 
excess  of  his  Jurisdiction,  because,  as  Uchlda 
alleged  In  his  petition  for  the  writ,  on  his 
information  and  belief,  "that  the  Judgment 
was  rendered  and  entered  without  the  Jus- 

'  tlce  of  the  peace  receiving  or  hearing  any 
evidence  or  testimony  In  support  of  said  ac- 
tion." 

It  appears  that  at  the  time  of  the  com- 
mencement of  the  action,  and  until  after  the 
Judgment  was  rendered  against  him,  Uchlda, 
a  Japanese  person,  was  confined  In  the  Mari- 
copa county  Jail  charged  with  a  public  of- 
fense, and,  as  alleged,  Ignorant  of  the  Eng- 
lish language.  It  Is  conceded  that  no  evi- 
dence was  submitted  to  the  district  court  on 
the  bearing  of  the  writ  of  certiorari.  The 
district  court  on  the  pleadings  and  the  cer- 
tified transcript  of  the  Justice  vacated  and 
annulled  the  Judgment  rendered  by  the  Jus- 
tice of  the  peace.  The  transcript  shows  the 
commencement  of  the  action  on  a  claim  In 
an  amount  less  than  three  hundred  dollars, 
a  valid  personal  service  of  the  summons  up- 
on Uchlda,  the  failure  of  Uchida  to  appear 
In  the  action,  the  entry  of  his  default,  and 
also  that  the  court  before  rendering  its 
Judgment  heard  the  testimony  of  the  plain- 
tlfC. 

[1]  With  some  exceptions,  the  law  pro- 
vides that  no  person  shall  be  sued  in  a  Jus- 
tice court  out  of  the  precinct  In  which  he 
resides.  Conceding  as  true  that  Uchlda  did 
not  reside  in  Phoenix  precinct,  but  resided 
in  the  precinct  of  Glendale,  it  is  contended 
that  the  Justice  of  Phoenix  precinct  had,  or 
could  acquire,  no  Jurisdiction  of  the  case  for 
that  reason.  We  do  not  so  hold.  Statutes 
fixing  venue  do  not  generally  affect  Juris- 
diction, in  its  proper  sense,  but  confer  a 
privilege  which  Is  waived  if  not  claimed. 
Paragraph  2073  (section  865),  R.  S.  of  Ari- 
zona, provides  that  an  answer  or  other  plead- 
ings setting  up  that  the  suit  is  not  com- 
menced in  the  proper  precinct  shall  be  in 
writing  and  signed  by  the  party  or  his  at- 
torney, and  verified  by  affidavit  If  the  law 
fixed  the  venue  of  the  suit  in  Glendale  pre- 
cinct, Uchlda  had  the  privilege  of  being  sued 
there.  This  was,  however,  a  privilege  which, 
to  be  made  effectual,  must  have  been  assert- 
ed la  the  Justice  court  and  In  the  manner 


provided  by  the  statata.  Not  having  assert- 
ed the  prlvU^e,  Uchlda  cannot  be  beard 
to  complain.  • 

[2]  That  he  was  a  Japanese  person  igno- 
rant of  the  English  language,  and  confined  In 
the  county  JaU  charged  with  a  violation  of 
the  law,  does  not  make  the  court  soft  to  the 
impression  that  the  law  should  be  tempered 
to  his  advantage,  but  applied  untempered  to 
those  free  of  such  accusations.  Such  con- 
siderations are  more  properly  addressed  to 
the  lawmaking  power  than  to  the  courts; 
the  duty  of  the  latter  being  to  apply  the  law 
as  it  is,  and  with  equaUty  to  all  alike.  The 
Justice  of  the  peace  having  Jurisdiction  of 
the  subjeot-matter  of  the  action  and  of  the 
person  of  Uchlda,  the  Jurisdiction  thus  ob- 
tained continued  until  lost  or  divested  by 
Uchlda  appearing  and  claiming  his  privilege 
of  being '  sued  in  his  residential  prednct, 
and  making  a  sufficient  showing  of  the  fact 
of  such  residence. 

[S]  As  a  general  rule,  defects  which  go 
to  the  Jurisdiction  over  the  subject-matter 
of  the  action  cannot  be  cured,  but  those 
which  go  only  to  the  Jurisdiction  over  the 
person  are  subject  to  waiver  by  the  party. 
24  Cyc.  627.  In  the  case  of  Masterson  v. 
Ashcom,  54  Tex.  324,  the  Supreme  Ck>urt  of 
that  state  say:  "There  is  a  marked  distinc- 
tion between  the  question  of  mere  personal 
privilege  to  be  sued  in  the  precinct  or  count; 
of  residence,  and  which  privilege  may.  be  ex- 
pressly or  impliedly  waived,  and  that  of  Ju- 
risdiction proper,  which  cannot  be  conferred, 
even  by  express  consent.  The  Justice  court 
had  Jurisdiction  over  the  subject-matter, 
and,  if  Ashcom  was  served  with  process, 
this  would  have  given  the  conrt  Jurisdiction 
over  the  person  also,  even  though  the  suit 
had  been  Irregulariy  brought  in  a  precinct 
or  county  other  than  that  of  his  residence^ 
if  he  failed  to  appear  and  plead  in  abate- 
ment his  privilege  to  be  sued  elsewhercL" 
Again,  the  Supreme  Court  of  that  state  say 
in  Yaldez  v.  Cohen,  23  Tex.  Civ.  App.  476, 
56  S.  W.  375:  "There  can  be  no  doubt  that 
if  appellee  had  appeared  in  the  Justice  court, 
and  had  not  pleaded  bis  privilege  to  be  sned 
In  the  county  of  his  residence,  the  Justice  of 
the  peace  could  have  rendered  a  valid  Judg- 
ment against  him,  and  It  follows  that  a  fail- 
ure to  appear  was  a  failure  to  claim  his 
privilege  and  was  a  virtual  waiver  of  the 
same  and  a  Judgment  by  default  against 
him  was  not  void." 

[4]  The  second  phase  of  the  matter  ta  not 
difficult  of  solution.  Uchlda  upon  bis  in- 
formation and  belief  having  alleged  that  the 
Judgment  of  the  Justice  of  the  peace  was  not 
predicated  upon  any  evidence  or  testimony 
and  the  bank  alleging  that  it  was,  and  it  be- 
ing conceded  by  both  parties  that  on  the  is- 
sue thus  attempted  to  be  raised  no  evidence 
or  testimony  pro  or  con  was  submitted  to 
the  district  court  on  the  hearing  of  the  writ, 
it  should  have  been  presumed  by  the  district 
court,  and  Is  presumed  by  this  court,  that 
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tbe  certified  record  of  the  justice  imports 
verity,  and  that  evidence  was  beard  before 
the  justice  before  giving  judgment  It  fol- 
lovs  that  the  judgment  of  the  district  court 
vacating  and  annulling  the  judgment  of  the 
JoBtice  of  the  peace  was  wrong. 

The  judgment  of  the  district  court  Is  re- 
versed and  set  aside,  and  the  case  Is  re- 
manded to  the  superior  court  of  the  state  of 
Arizona  in  nnd  for   '"■Tnrlcona   r-onntv.  with 
Instructions  to  dismiss  the  writ  of  certiorari. 

Appellants  recover  costs  In  this  court. 

BOSS,  J.,  concurs. 

CUNNI^'GHAM.  J.  (specially  concurring). 
I  concur  In  the  reasons  given  by  Mr.  Chief 
Justice  FRANKLIX  for  his  conclusion  reach- 
ed in  deciding  the  first  proposition  stated, 
and  I  concur  in  the  conclusion  reached  by 
him  in  deciding  the  second  proposition.  Para- 
graph 2052,  Revised  Statutes  of  Arizona  1901, 
requires  the  justice  to  «iter  In  his  docket, 
"(8)  the  judgment  rendered  by  the  justice, 
and  the  time  of  rendering  the  same."  In 
most  jurisdictions,  including  this,  the  jus- 
tice's return  to  a  writ  of  certiorari  Is  con- 
clusive as  to  all  facts  required  by  law  to  be 
kept  of  record  (24  Cyc.  777,  and  cases  cited 
in  notes  38  and  39),  and  thus  far  the  record 
imports  verity,  and  the  reverse  of  the  propo- 
sition Is  equally  true  that  when  the  record 
inclQdea  facts  not  required  by  law  to  be  kept 
of  record,  as  to  such  facts,  the  record  does 
not  import  verity.  I  think  the  true  reasons 
the  judgment  of  the  dlstrliet  court  is  wrong 
on  the  second  proposition  are:  First.  Be- 
cause the  petitioner  had  the  onus  of  proof  cast 
upon  him  to  establish,  by  a  preponderance 
of  the  evidence,  the  fact  that  the  justice  did 
not  require,  hear,  or  receive  evidence  In 
support  of  plaintlfTa  daim,  and  he  produced 
no  evidence  of  such  fact  before  the  district 
court  24  Oyc.  781,  and  cases  cited  In  notes 
82  and  S3.  Second.  Because,  where  the  ju- 
risdiction appears  from  the  return  and  the 
certified  record,  and  a  judgment  appears  in 
such  record,  every  reasonable  Intendment 
consistent  with  such  record  of  the  judgment 
will  be  made  by  the  court  in  favor  of  the 
regularity  of  the  justice's  proceedings  (24 
Cyc.  781,  and  cases  cited  in  note  80),  and  we 
cannot  presume,  nor  could  the  district  court 
presume,  that  a  justice  would  arbitrarily 
render  a  judgment  without  requiring,  hear- 
ing, and  considering  testimony  in  support  of 
plaintiff's  claim;  but  we  must  presume, 
where  nothing  appears  in  the  record  nor  In 
the  evidence  to  the  contrary,  that  competent 
and  sufficient  evidence  was  required,  receiv- 
ed, and  duly  considered  by  the  justice  on  the 
trial,  upon  which  the  judgment  was  rendered 
by  him,  as  a  reasonable  intendment  consist- 
ent with  the  judgment  If  anything  appear- 
ed in  the  return  or  in  the  record  that  any 
evidence  was  received  and  considered  by  the 
justice,  the  sufficiency  of  such  evidence  to 


warrant  the  judgment  could  not  be  questioD- 
ed  In  this  proceeding,  because  the  justice 
was  acting  within  his  jurisdiction,  and  for 
errors  committed  in  its  exercise  this  writ 
wiU  not  lie  (Miles  v.  Justice  Court,  13  Oal. 
App.  454,  110  Pac.  349),  and  this  is  another 
reason  wliy  the  judgment  of  the  district 
court  was  wrong,  If  we  concede  that  the  re- 
cital found  In  the  justice's  record,  to  the  ef- 
fect that  plaintiff  produced  evidence  at  the 
trial,  has  any  weight  on  the  hearing.  I  do 
not,  however,  concede  that  a  mere  recital  in 
the  docket  of  the  justice  has  any  weight  as 
evidence,  where  such  recital  la  not  required 
to  be  recorded  by  the  justice.  Otherwise, 
another  exception  to  the  heassay  rule  would 
be  announced  which  lias  not  heretofore  been 
recognized  by  any  court  to  my  knowledge. 

For  these  reasons,  I  heartily  concur  in  the 
order  reversing  the  judgment  of  the  district 
court,  and  remanding  the  cause  to  the  proper 
superior  court  with  Instructions  to  dismiss 
the  writ  of  certiorari. 

(U  ArU.  109) 
CAMPBELL  V.  TBBRITORT. 
(Supreme  Court  of  Arizona.     June  25,  1912.) 

1.  HouiciDK   (§  189*)  —  EviDSRCE— ADiassi- 

BIUTY. 

Where  accused  was  the  aggressor  and 
sought  decedent  to  kill  him,  and,  when  in  no 
danger  from  him,  killed  faim,  evidence  of  prior 
difflculties  between  the  parties  was  inadmis- 
sible, 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §  898;  Dec.  Dig.  i  189.»] 

2.  houicide  (§  22*)— "mubdeb  in  thk  fibbt 
Dkgbee." 

A  murder  committed  on  express  malice  is 
murder  in  the  first  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  f$  35-38;   Dec.  Dig.  g  22.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5,  pp.  4687-4841;   vol.  8,  p.  7727.] 

3.  HouiciDS    (g    189*)— EVIOBNCE— SKU--DB- 
FENSB. 

Where  the  claim  of  self-defense  is  support- 
ed by  evidence  justifying  a  charge  thereon,  ac- 
cused may  show  hostile  feelings  of  decedent  to- 
ward bim  and  prior  difficulties,  as  affecting  the 
reasonableness  of  accused's  conduct. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  g  398;  Dec.  Dig.  g  189.*) 

4.  HOMICIDB    (g   192*)— EviDBHCB— Seu-De- 

FENSE. 

Where  the  evidence  is  conflicting  as  to 
whether  accused  or  decedent  was  the  aggres- 
sor, evidence  of  decedent's  hostile  feelings  to- 
ward accused  and  prior  difficulties  between  the 
parties  is  admissible  to  show  who  was  the  ag- 
gressor. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  g  416;  Dec.  Dig.  g  192.*] 
6.  Homicide  (g  199*) —Evidence— Admissi- 
bility. 

Where  a  killing  was  committed  on  express 
malice  and  accused  was  the  sole  aggressor,  and 
in  no  danger  from  decedent  at  the  time  of  the 
killing,  evidence  of  prior  difficulties  between 
the  parties  and  of  decedent's  feelinp  toward  ac- 
cused was  inadmissible  on  the  issue  of  the 
quantum  of  punishment. 

[Ed.  Note. — For  other  cases,  see  Homicide. 
Cent  Dig.  g  424;  Dec.  Dig.  g  199.*] 
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6.  ^OIaCIDE    (I  188*)  —  BVIDBNOB— Damobb- 
0U8  Ceahacteb  of  Decedent. 

The  daneerous  character  of  decedent  is 
only  admissible  when  there  is  testimony  that 
accused  acted  in  self-defense  after  some  overt 
act  on  the  part  of  decedent  calculated  to  im- 
press accused  vith  a  reasonable  belief  that  he 
was  in  danger. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  K  391-397;   Dec.  Dig.  i  188.*] 

7.  Homicide    (|    199*) —Mitigation  — Bvi- 

DBNCB— ADinSSIBILITY. 

Evidence  in  mitigation  to  be  admissible  in 
a  homicide  case  must  throw  some  light  on  the 
guilt  or  innocence  of  accused,  including  the 
proper  grading  of  the  offense,  should  he  be 
guilty  of  any,  but,  when  not  of  such  a  charac- 
ter, It  is  not  relevant  to  mitigate  the  punish- 
ment. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  {  424;   Dec.  Dig.  {  199.*] 

8.  Homicide  ($  308*)— Mubdeb  in  the  Fibst 
AND  Second  Dbqbebb— Instbdctionb. 

An  instruction  on  murder  in  the  second  de- 
gree which  fails  to  state  that  there  must  be  no 
circumstances  of  mitigation.  Justification,  or 
ezcnse  is  erroneous. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  fg  642-648;    Dec  Dig.  §  308.*] 

9.  HomciDB    (i  340*)  —  Habvlbss  Ebbob  — 
Bbboneous  Inbtbuctionb. 

Where  a  verdict  of  murder  in  the  first  de- 
gree is  supported  by  evidence  of  guilt  of  that 
degree  only,  error  in  instruction  on  murder 
in  the  second  degree  is  technical,  and  must  be 
disregarded  as  required  by  Const  art.  6,  S  22. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  U  715-720;  Dec.  Dig.  {  340.*] 

10.  Cbiminai-  Lav  ({  1165*)— Habmi.B88  Eb- 
bob—Technical  Ebbobs— "Matebial." 

To  justify  a  reversal  of  a  conviction  on  the 
ground  of  error,  the  error  must  have  been  of 
a  material  character,  and  must  have  deprived 
accused  of  a  substantial  right,  the  word  "ma- 
terial" meaning  something  of  weighty  charac- 
ter, substantial,  of  consequence,  not  to  be  dis- 
pensed with. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3085,  3086,  3088,  3089; 
Dec.  Dig.  i  1165.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  5,  p.  4404.] 

Appeal  from  District  Court,  Tavapai  Comi- 
ty; Edward  M.  Doe,  Judge. 

William  Campbell  was  convicted  of  murder 
in  the  first  degree,  and  he  appeals.  Affirmed 
and  remanded,  with  directions  to  carry  out 
the  Judgment 

lie  Roy  Anderson  and  Richard  Lamson, 
both  of  Prescott,  for  appellant  Attorney 
General  BuUard,  for  the  Territory. 


FRANKLIN,  G.  J.  This  was  an  indictment 
for  murder.  There  was  a  conviction  of  mur- 
der in  the  first  degree  with  the  death  penal- 
ty affixed.    Defendant  appeals. 

This  melancholy  tragedy  was  enacted  In 
Prescott  on  the  9th  day  of  May,  1911,  and 
from  the  circumstances  surrounding  the  case, 
as  disclosed  by  the  evidence,  it  Is  marked 'as 
one  of  peculiar  atrocity.  On  the  day  of  the 
homicide,  Ernest  Prestl,  otherwise  known  as 
Kid  Klrby,  about  3  o'clock  In  the  afternoon, 
was  walking  leisurely  along  the  sidewalk  on 


Montezuma  street,  going  north  on  his  way 
to  the  post  office.  On  his  way  Presti  bad 
stopped  at  the  store  of  a  merchant  about  the 
purchase  of  some  clothing.  Prestl  was  ob 
served  walking  along  the  street  leisurely, 
looking  forwards,  and  presently  the  defend- 
ant, Campbell,  was  seen  going  in  the  direc- 
tion of  Presti  on  the  run  with  a  pistol  in  bis 
hand;  Presti  being  ahead  of  him  quite  a  dis- 
tance. When  the  defendant  got  within  about 
30  feet  of  Prestl  and  imobserved  by  him,  the 
defendant  fired  a  shot  at  Prestl  which  took 
effect  In  his  back.  At  the  first  shot  Presti 
screamed,  and  ran  about  30  feet,  and  the  de- 
fendant, still  following  fired  a  second  shot 
from  his  pistol,  and  thereupon  Presti  fell 
mortally  wounded.  The  defendant  then  walk- 
ed up  to  where  Presti  lay,  and,  as  one  of  the 
witnesses  stated,  "as  though  he  was  going 
to  shoot  him  lying  down."  The  defendant 
kept  following  Presti  until  he  fell  in  the 
street,  being  then  about  15  f6et  behind  Pres- 
ti, and  still  holding  his  pistol  in  readiness: 
for  further  use.  During  all  this  time,  accord- 
ing to  the  testimony  for  the  prosecution,  not 
a  word  had  been  uttered  by  Campbell  or 
Presti,  except  Prestl's  exclamation  at  the 
first  shot  When  Presti  fell,  the  defendant 
stopped  and  waited  until  he  had  tried  to 
raise  himself  up  and  sink  back,  when  he  turn- 
ed, and  went  down  the  street  In  the  direction 
whence  he  came.  Presti  was  unarmed.  A 
crowd  had  collected  by  this  time,  and  the  de- 
fendant, leaving  the  prostrate  form  of  his 
victim,  crossed  over  the  street  on  to  the  pla- 
sa,  the  peoide  following  him  with  Indications 
of  indignation  for  his  act,  when  the  defend- 
ant flourished  his  pistol  as  If  to  intimidate 
the  crowd.  A  deputy  sheriff  thereupon  cov- 
ered the  defendant  with  a  weapcm,  and,  dis- 
arming him,  placed  the  defendant  under  ar- 
rest Shortly  after  falling  mortally  wounded 
in  the  street,  Presti  was  carried  onto  the 
plaza,  where  he  died. 

The  defendant,  being  a  witness,  gave  bin 
version  of  the  affair  as  follows:  "I  went 
back  to  my  room  on  Granite  street,  and  from 
there  back  iq>  town  on  Montezuma  street  I 
saw  Klrby  when  I  got  near  Birch  Bros.' 
saloon.  I  saw  him  going  down  the  street 
ahead  of  me.  This  was  between  2  and  3 
o'clock.  I  ran  down  to  him,  right  to  him, 
and  we  were  right  in  front  of  Levy's  storp 
when  I  says  to  him:  'Kid  Klrby,  you  have 
been  running  me  long  enough.  Now  it  Is 
time  for  yon  to  run.'  And  he  said,  "Cut  that 
out'  He  happened  to  see  my  pistol,  and  be 
started  to  run  and  I  shot  him.  I  won't  say 
whether  I  shot  twice,  three  times,  or  what 
After  that,  I  came  across  the  street  and  over 
here  to  the  Jail."  It  further  appears  from  the 
testimony,  so  far  as  it  was  permitted  to  be 
introduced,  that  there  was  considerable  ill 
feeling  between  the  defendant  and  Prestl, 
and  that  they  had  some  difficulty  or  alter- 
cation on  and  previous  to  the  day  of  the  hom- 
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Ictde.  Witnesses  for  the  prosecution  testified 
that  on  the  morning  of  the  homicide  the  de- 
fendant had  stated  that  he  would  lay  for 
Kid  Klrby  and  fix  him  whm  he  went  up  the 
street.  The  autopsy  disclosed  that  the  fatal 
bnllet  entered  the  back  of  the  deceased  Just 
below  the  right  shoulder  blade,  and  was 
such  a  wound  as  would  usually  cause  In- 
stant death. 

The  defendant  attempted  to  introduce  tes- 
timony of  previous  transactions,  relations, 
and  difficulties  between  himself  and  the  de- 
ceased, and  his  mental  condition  at  the  time 
of  the  homicide.  Bxcept  In  a  few  particu- 
lars, the  court  restricted  this  character  of 
proof  to  the  circumstances  surrounding  the 
transaction  at  the  time  of  the  killing,  on  the 
ground  that  it  was  no  part  of  the  res  gestte, 
no  self-defense  appeared  from  the  evidence, 
and  the  insanity  of  the  defendant  was  ex- 
pressly disclaimed.  The  foregoing  salient 
facts  In  evidence  have  been  recited  as  mate- 
rial to  a  clear  understanding  of  the  errors  as- 
signed. 

The  legal  questions  Involved  are  presented 
in  assignments  of  error,  as  follows:  (1)  The 
trial  court  erred  In  refusing 'to  admit  testi- 
mony of  the  transactions  between  the  de- 
fendant and  the  deceased  happening  on  the 
same  or  previous  day  ^to  the  killing.  (2) 
That  the  trial  court  erred  In  arbitrarily  lim- 
iting the  res  gestse  to  the  particular  spot 
where  the  killing  occurred.  (3)  That  the 
trial  court  erred  In  Instructing  the  Jury  with 
reference  to  murder  of  the  first  degree  that 
there  must  be  no  circumstances  of  mitiga- 
-tion.  Justification  or  exeuse  and  in  not  In- 
structing the  Jury  that  the  absence  of  the 
same  circumstances  characterizes  second-de- 
gree murder.  (4)  The  trial  court  erred  In 
sustaining  objections  to  evidence  offered  by 
defendant  as  to  his  mental  condition  at 
the  time  of  the  killing.  The  trial  court 
erred  In  refusing  to  admit  evidence  of  the 
previous  relations  of  the  defendant  and  the 
deceased  and  of  the  difficulties  occurring  be- 
tween the  two  on  the  same  and  the  previous 
days  to  the  killing,  and  In  refusing  to  ad- 
mit evidence  of  these  relations  and  difficul- 
ties and  the  facts  and  circumstances  relat- 
ing thereto  offered  for  the  purpose  of  mitiga- 
tion, Justification,  extenuation,  or  excuse, 
and  In  excluding  all  of  such  evidence,  and 
In  ruling  that  such  evidence  is  admissible 
only  on  the  theory  of  self-defense. 

[1 ,  2]  There  is  and  can  be  no  pretense  that 
the  facts  of  the  present  case  bring  it  with- 
in any  of  the  rules  which  govern  the  exer- 
cise of  the  right  of  self-defense.  At  the 
time  of  the  homicide  the  accused  was  the 
sole  aggressor.  He  was  in  no  danger  from 
the  deceased,  and  could  have  had  no  appre- 
hension of  any  danger.  He  sought  out  and 
followed  up  the  deceased  to  effect  bis  de- 
struction. There  was  no  necessity  for  any 
encounter,  and  none  occurred.  The  defend- 
ant armed  himself  with  a  pistol,  and  watch- 


ed his  opportunity.  Then,  unobserved  by  the 
deceased,  pursued  him  along  the  street  for 
more  than  a  dty  block,  and,  still  unobserv- 
ed, mortally  wounded  him  by  a  shot  in  the 
back.  The  deceased  had  no  opportunity  to 
defend  himself,  or  make  good  his  retreat. 
No  knowledge  of  his  Impending  danger,  no 
thought  that  his  enemy  was  following  him 
up  to  encompass  his  destruction,  and,  if  he 
had  any  consciousness  of  the  matter  at  all, 
it  was  only  the  momentary  but  bitter  reflec- 
tion that  his  enemy  had  accomplished  his 
destruction.  Under  such  a  state  of  facts, 
there  Is  no  provocation  which  the  law  In 
this  state  will  recognize  to  extenuate  or  re- 
duce the  degree  pf  the  crime.  The  attend- 
ing circumstances  surrounding  the  commis- 
sion of  the  homicide  gave  it  the  character  of 
a  willful,,  deliberate,  and  premeditated  mur- 
der, a  murder  committed  upon  express  mal- 
ice, and  such  Is  murder  in  the  first  degree 
in  this  state.  There  was,  indeed,  nothing 
attending  or  giving  character  to  the  act 
which  the  law  regards  as  a  matter  of  Justifi- 
cation, excuse,  or  mitigation. 

[3, 4]  Where  there  is  a  claim  supported  by 
some  evidence  of  self-defense,  where  the 
proof  Justifies  the  giving  of  a  charge  on  the 
law  of  self-defense,  defendant  may,  for  the 
purpose  of  showing  deceased  to  have  been 
the  aggressor,  and  the  killing  to  have  been 
necessary  In  self-defense,  show  hostile  feel- 
ings on  the  part  of  the  deceased  toward 
him,  previous  difficulties,  quarrels,  and  the 
like.  But,  where  the  law  of  self-defense  Is 
not  In  the  case,  evidence  of  the  hostile  feel- 
ings, or  acts  of  the  deceased  or  of  previous 
quarrels.  Is  Irrelevant  and  Inadmissible  on 
the  part  of  the  defendant  21  Cyc.  962. 
Where  self-defense  is  in  the  case,  such  evi- 
dence is  admissible,  not  to  excuse  or  Justify 
an  unlawful  attack  or  killing,  but  for  the 
purpose  of  throwing  light  upon  the  conduct 
of  the  deceased  at  the  time  of  the  «icoun- 
ter,  and  as  affecting  the  reasonableness  of 
defendant's  own  conduct,  and  where  there 
Is  a  conflict  in  the  evidence  as  to  who  was 
the  aggressor,  as  tending  to  show  who  was 
the  aggressor.  There  was  not  an  act  done 
or  a  word  spoken  which,  at  the  time  of  the 
tragedy,  and  illustrated  by  the  character  of 
the  deceased,  and  the  previous  relations  and 
difficulties  of  the  parties,  and  construed  by 
the  defendant  in  the  light  of  that  character, 
as  would  in  law  be  such  a  provocation  suffi- 
cient to  mitigate  the  oflTeuse  to  a  lower  de- 
gree. The  evidence  offered  could  not  be  on 
the  ground  that  it  would  constitute  what  the 
law  deems  a  sufficient  provocation  to  exten- 
uate the  guilt  of  homicide.  That  can  never 
be  when  the  killing  is  deliberate  or  of  cool 
purpose.  For  the  provocation  which  is  al- 
lowed to  extenuate  In  the  case  of  homicide 
must  be  something  which  a  man  Is  conscious 
of,  which  he  feels  and  resents  at  the  instant 
the  fact  which  he  would  extenuate  Is  com- 
mitted.   1  Buss.  Cr.  S13,  514.    The  extenua- 
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tlon  admitted  In  cases  of  provocation  Is  the 
Indulgence  which  the  law  extends  to  the 
first  transport  of  passion,  in  condescension  to 
human  infirmity,  to  the  furore  brevls  which, 
while  the  frenzy  lasts,  renders  a  man  deaf 
to  the  voice  of  reason.  A  sane  man  (and  the 
plea  of  insanity  is  expressly  disclaimed  in 
this  case)  can  be  either  the  slave  or  master 
of  his  passions,  and  the  criminal  law,  while 
indulging  to  a  humane  extent  the  mere  in- 
firmities of  human  nature,  nevertheless  re- 
quires  the  exercise  of  this  mastery.  The  law 
upon  the  subject  of  provocation  did  not 
have  the  remotest  application  to  the  case 
before  the  court  The  evidence  ofCered  by 
the  defendant  having  no  legal  efficiency  in 
reducing  the  crime  of  which  be  stood  charg- 
ed, or  to  Justify  or  excuse  the  commission  of 
the  homicide,  the  action  of  the  court  in  con- 
fining the  res  gestse  to  within  a  few  minutes 
of  the  killing  was  not  error,  and  permitting 
evidence  of  what  transpired  within  a  few 
minutes  of  the  killing  was  as  liberal  as  the 
principles  of  the  administration  of  criminal 
Justice  would  authorize  the  court  to  grant 

[6]  But  it  Is  contended  that  such  matters 
ought  to  be  heard  as  some  evidence  to  weigh 
with  the  Jury  In  fixing  the  quantum  of  the 
punishment,  relying  upon  the  doctrine  an- 
nounced in  Fields  v.  State,  47  Ala.  603,  11 
Am.  Rep.  771,  and  Fleteber  v.  Pe<9le,  117 
lU.  184,  7  N.  B.  80.  Palliating  considera- 
tions, if  there  be  any,  might  move  the  par- 
doning power  to  exercise  its  clemency,  but 
it  is  the  duty  of  the  courts  and  juries  to  be 
governed  by  the  law  and  evidence,  and  the 
evidence  must  I?e  legal  evidence,  relevant, 
and  material  to  the  inquiry  at  band.  It  is 
of  great  Importance  to  the  correct  decision 
of  controversies  that  no  evidence  shall  be 
beard  which  is  foreign  to  the  issue;  and  the 
rule  is  no  less  applicable  and  useful  in  crim- 
inal than  In  civil  cases.  Upon  this  principle, 
and  because,  if  received  in  the  case  at  bar, 
evidence  of  the  previous  relations  of  the  de- 
fendant and  the  deceased  and  the  character 
of  the  deceased  for  temper  and  violence 
could  not  rationally  and  legally  affect  the 
degree  of  the  homicide,  but  might  mislead 
the  Jury,  we  hold  the  court  was  right  in  ex- 
cluding it 

[6]  The  case  of  Fields  v.  State,  47  Ala. 
«03,  11  Am.  Rep.  771,  is  strongly  urged  by 
defendant  in  support  of  his  contention  that, 
even  if  such  evidence  was  inadmissible  to 
mitigate  the  crime,  it  should  have  been  re- 
ceived to  mitigate  the  quantum  of  the  pun- 
ishment. Equality  before  the  law  is  a  max- 
im of  universal  Justice,  and  the  life  of  tbe 
most  abandoned  is  equally  entitled  to  tbe 
protection  of  the  law,  as  that  of  the  most 
elevated  and  refined.  It  is  for  no  man  to 
say  which  may  be  taken  and  which  may  be 
spared.  Because  a  man  has  a  character  for 
turbulence  and  violence  and  previous  quar- 
rels and  difficulties  have  taken  place,  there 
is  no  law  which  Justifies  an  act  of  individual 
satisfaction  or  vengeance  or  permits  the  mod- 


eration or  ferocity  of  tbe  Injored  party  to 

determine  what  shall  be  the  measure  of  his 
redress.  It  Is  Just  as  serious  in  the  eye 
of  the  law  to  murder  a  bad  man  as  a  good 
man.  But  in  tbe  Fields  Case  this  principle 
is  distinctly  repudiated,  and  we  are  told 
that  it  is  less  a  crime  to  kill  a  turbulent  and 
violent  man  than  it  is  to  kill  one  who  Is 
peaceable  and  orderly.  This  novel  doctrine 
of  the  Fields  Case  has  met  with  much  disap- 
probation, and  has  been  many  times  con- 
demned. In  Gardner  v.  State,  90  Ga.  310, 
17  S.  E.  86,  35  Am.  St.  Rep.  202,  the  court 
says:  "However  desperate  the  character  of 
the  deceased  for  violence  may  have  been, 
there  was  nothing  to  reduce  the  homicide  to 
any  grade  of  manslaughter,  much  less  to 
Justify  it  There  was  consequently  no  evi- 
dentiary purpose  for  his  bad  character  to 
subserve,  and .  the  evidence  to  establish  it 
was  properly  rejected.  When  such  evidence 
is  admissible  at  all,  the  primary  object  must 
be  to  throw  light  upon  the  guilt  or  innocence 
of  the  accused,  including,  of  course,  the  prop- 
er grading  of  the  offense,  should  he  be 
guilty  of  any.  When  the  Jury  have  It  before 
them  for  this  purpose,  they  may  use  it  for 
a  guide  in  recommending  or  forbearing  to 
recommend  as  to  the  punishment,  but  we 
wholly  repudiate  the  doctrine  inculcated  by 
Fields  V.  State,  47  Ala.  603,  11  Am.  Rep. 
771,  that  it  may  be  received  and  used  for 
the  latter  only,  when  inadmissible  for  the 
former.  •  •  •  The  whole  Investigation  to 
which  the  evidence  is  addressed  relates  to 
the  fact  of  crime.  None  of  it  goes  to  the 
measure  of  punishment  •  •  * "  The  doe- 
trine  of  tbe  Fields  Case  has  been  condemned 
eo  nomine  by  the  Supreme  Court  of  the  state 
which  announced  It,  and  has  been  distinctly 
overruled  by  the  Alabama  court  The  Su- 
preme Court  of  Alabama  in  Green  v.  State, 
143  Ala.  10,  39  South.  362,  on  rehearing.  In 
observing  that  It  ia  Important  to  the  admin- 
istration of  tbe  criminal  law  that  the  doc- 
trine laid  down  in  the  Fields  Case  be  correct- 
ed, and  after  citing  several  cases  from  that 
court,  say:  "The  principle  deduclble  from 
these  cases  is  that  evidence  of  the  turbulent, 
bloodthirsty,  ond  dangerous  character  of  the 
deceased  is  only  admissible  when  there  is 
testimony  tending  to  establish  that  the  ac- 
cused acted  in  self-defense,  where  some  overt 
act  on  the  part  of  the  deceased  is  shown, 
calculated  to  impress  his  slayer  with  the  rea- 
sonable belief  tbat  he  la  in  danger  of  suf- 
fering grievous  bodily  liarm  or  death,  and 
there  is  no  reasonable  mode  of  escape,  and 
this  for  the  purpose  of  determining  who  was 
the  aggressor.  In  the  absence  of  such  an 
act  on  the  part  of  the  deceased,  his  charac- 
ter for  turbulence  and  violence  is  wholly  ir- 
relevant. It  has  never  been  the  law  in  this 
Jurisdiction  that,  because  a  man  has  the 
reputation  of  being  turbulent  and  violent, 
his  life  may  be  taken.  On  the  contrary,  it 
has  been  uniformly  held  that,  whatever  may 
be  a  man's  character  for  desperation  and 
recklessness,  he  is  entitled  to  the  protection 
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of  the  la^  and  It  la  as  mucb  a  crime  in 
the  eye  of  the  law  to  slay  him  as  it  is  the 
moet  peaceable  and  law-abiding  citizen  in 
the  community.  EiVldence,  therefore,  of  the 
character  of  the  deceased  for  violence  and 
the  like,  when  properly  admitted,  is  limited 
in  its  consideration  by  the  jury  to  determin- 
ing solely  the  meaning  of  his  overt  act  or 
demonstration."  In  another  case  the  Sa- 
preme  Court  of  Alabama,  in  the  case  of  Rhea 
T.  State,  100  Ala.  119,  14  South.  833,  say 
that  the  chiiracter  of  the  deceased  for  turbu- 
lence, violence,  and  quarrelsomeness  furnish- 
es no  excuse  or  palliation  for  aggressive  ac- 
tion, nor  when  the  difficulty  is  brought  on 
or  sought  by  the  accused.  On  doubtful  ques- 
tions as  to  who  was  the  aggressor  It  should 
be  taken  into  account,  on  the  theory  that 
more  prompt  and  decisive  measures  of  de- 
fense are  Justified  when  the  assailant  is  of 
known  violent  and  blood-thirsty  nature.  But 
that  the  principle  is  confined  to  defensive 
measures  only. 

[71  We  have  no  hesitancy  in  adhering  to 
and  giving  our  approval  of  the  doctrine  that 
evidence  in  mitigation  to  be  relevant  must 
tend  to  throw  some  light  upon  the  guilt  or 
innocence  of  the  accused,  including  the  proper 
grading  of  bis  offense,  should  he  be  guilty 
of  any,  but,  when  not  of  such  a  character, 
It  Is  not  relevant  simply  for  the  purpose  of 
mitigating  the  quantum  of  the  punishment. 

[S]  Defendant  complains  that  the  court 
erred  in  Instructing  the  Jury  with  reference 
to  murder  in  the  first  degree  that  there  must 
be  no  circumstances  of  mitigation.  Justifica- 
tion, or  excuse,  and  in  not  Instructing  the 
Jury  tltat  the  absence  of  the  same  circum- 
stances characterizes  second  degree  murder. 
The  court  did  commit  error  in  respect  of  the 
matter  stated. 

[I]  But  was  it  merely  a  technical  error 
which  does  not  affect  any  substantial  right 
of  the  defendant,  or  is  it  material  error 
which  requires  a  reversal  of  the  case.  The 
evidence  discloses  murder  in  the  first  degree 
or  nothing,  no  mitigation,  excuse,  or  Justifi- 
cation in  the  testimony.  "When  on  a  trial 
for  murder  the  evidence  proves  murder  in 
the  first  degree  or  nothing,  the  court  need 
not  instruct  the  Jury  as  to  other  grades  of 
the  offense."  21  Cye.  1066.  The  instructions 
of  the  court  should  be  in  accord  with  some 
phase  of  the  testimony,  and  should  be  so 
framed  as  to  correctly  state  the  law  in  the 
light  of  the  testimony.  The  court  should 
have  submitted  a  charge  on  murder  in  the 
first  degree  without  involving  the  question 
of  mitigation,  Justification,  or  excuse,  as  no 
phase  of  the  testimony  required  it,  but,  hav- 
ing done  so,  we  cannot  perceive  why  such 
an  instruction  is  not  more  favorable  to  the 
defendant  under  the  facts  of  the  case  than 
be  was  entitled  to. 

[10]  If  the  law  required  absolute  accu- 
racy, but  very  few  convictions  could  be  sus- 
tained.   Some  technical  error  perhaps  creeps 


into  most  every  triaL  But  when  error  has 
been  committed,  in  the  trial  of  a  criminal 
case,  it  must  further  appear  that  such  error 
was  of  a  material  character,  and  deprived 
the  defendant  of  a  substantial  right  before 
It  will  be  ground  for  reversal.  "Material" 
is  defined  as  somethlag  of  solid  or  weighty 
character ;  substantial ;  of  consequence ;  not 
to  be  dispensed  with.  And  in  law  such  as 
does  or  would  affect  the  determination  of  the 
case.  Webster's  Dictionary.  Where  there  is 
a  verdict  of  murder  in  the  first  degree,  sup- 
ported by  evidence  wltich  shows  that  degree 
only,  the  verdict  will  not  be  reversed  for  er- 
ror in  Instructing  the  Jury  as  to  murder  In 
the  second  degree ;  there  being  no  testimony 
whatever  to  prove  that  crime.  No  cause 
shall  be  reversed  for  technical  error  when 
upon  the  whole  case  it  shall  appear  that 
substantial  Justice  has  been  done  is  the  man- 
date of  our  Constitution.  Section  22,  art  6, 
Const.  Arizona.  It  may  be  observed  in  pass- 
ing that  a  defendant  charged  with  crime  will 
be  protected  in  every  material  right  given 
him  under  ttie  law,  but  it  must  also  be  borne 
in  mind  that  the  command  of  the  Gonstita- 
tion,  that  no  cause  will  be  reversed  for  tech- 
nical error  in  the  proceedings  when  upon 
the  whole  case  it  shall  appear  ttiat  substan- 
tial Justice  has  been  done,  must  be  obeyed. 
Men  must  be  taught  that  they  cannot  hope 
to  escape  the  consequence  of  their  wrong- 
doing in  this  state  through  a  mere  techni- 
cality not  affecting  any  substantial  right 
We  are  satisfied  from  a  careful  examination 
of  the  record,  and  a  consideration  of  each 
assignment  of  error,  that  this  cause  is  free 
from  prejudicial  error,  and  that  substantial 
Justice  has  been  done. 

The  cause  is  remanded  to  the  superior 
c<mrt  of  the  state  of  Arizona  in  and  for  Ya- 
vapai county,  with  directions  to  carry  oat 
the  Judgment  of  the  district  court  of  the 
fourth  Judicial  district  of  -the  territory  of 
Arizona,  in  and  for  the  county  of  Tavapal, 
into  execution. 

CUNNINGHAM,  J.,  and  DUFFY,  Judge  of 
the  superior  court,  concur.  ROSS,  J.,  being 
disqualified  and  annonncing  his  dtsqualifijEa- 
tion  in  open  court,  the  remaining  Judges, 
under  section  3  of  article  6  of  the  Constitu- 
tion, called  in  Hon.  F.  J.  DUFFY,  Judge  of 
the  superior  court  of  the  state  of  Arizona 
in  and  for  Santa  Cruz  county,  to  sit  with 
them  in  the  hearing  of  this  case. 


(SS  OU.  371) 

ATCHISON.  T.  &  S.  F.  RY.  CO.  t.  STATE 

et  al. 
(Supreme  Court  of  Oklahoma.    July  23,  1912.) 

(SvXlahiii  by  tft«  Court.) 

CARBIERS     (i    20*)— nBQTJI.ATI0N8— ORDEBH    0» 
CoBFOBATIOIf   COMUISSION — EVIDENCE. 

Where    the    railway    company   is   charged 
with  not  having  filed  a  tariff  sheet  within  the 
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time  prescribed  by  the  Corporation  Commis- 
sion,  and  the  evidence  shows  that  snch  tariff 
sheet  was  not  so  filed,  unless  the  evidence 
showing  such  failure  to  file  also  discloses  that 
the  act  of  omission  was  not  willful,  the  pre- 
sumption of  law  is  that  the  act  was  willful. 

(a)  Such  act  of  omission  having  been  proved 
by  evidence,  which  did  not  disclose  that  it  was 
not  willfully  done,  the  burden  shifted  to  the 
railway  company  to  prove  that  such  act  of 
omission  was  not  willluL 

(b)  Held  that,  under  the  facts  in  this  record, 
the  Corporation  Commission  was  justified  in 
finding  that  such  act  of  omission  was  willful. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  §{  S3-49,  138.  927;  Dec.  Dig.  | 
20.»] 

Appeal  from  the  State  Corporation  Com- 
mission. 

Appeal  by  ttie  Atchison,  Topeka  Sc  Santa 
F6  Railway  Company  from  an  order  of  the 
Corporation  Commission.     Order  affirmed. 

Cottingham  &  Bledsoe,  of  Oklahoma  City, 
for  appellant  Chas.  West,  Atty.  Gen.,  CluiB. 
L.  Moore,  Asst  Atty.  Gen.,  and  E.  C.  Patton, 
of  Oklahoma  City,  for  appellees. 

WILLIAMS,  J.  The  appellant  by  this  ap- 
peal seeks  to-  have  reversed  an  order  of  the 
Corporation  Commission,  Imposing  a  fine  of 
$25  on  appellant  for  failure  to  comply  with 
the  Commission's  order  No.  198,  in  that  it 
did  not  file  a  certain  tariff,  to  wit,  8123-D, 
within  the  time  prescribed  In  said  order, 
which  is  in  part  as  follows:  "Each  railroad 
and  railway  company  named  above  shall,  on 
or  before  the  date  this  order  becomes  effec- 
tive, file  in  the  office  of  the  Corporation 
Commission  of  the  state  of  Oklahoma,  in  the 
city  of  Guthrie,  state  of  Oklahoma,  one  copy 
of  each  of  the  following  documents  affecting 
the  transi)ortation  of  freight  and  passen- 
gers upon  its  line  of  railroad  and  railway 
In  the  state  of  Oklahobia:  Rule  No.  1.  Gen- 
eral freight  and  passenger  tariffs,  iKtth  state 
and  interstate,  local  and  Joint,  together  with 
all  effective  amendments  and  supplements. 
Rule  No.  8.  Also  at  the  time  of  their  is- 
suance and  before  effectiveness,  copies  of 
all  documents  named  above  that  may  here- 
after be  issued  for  application  upon  such 
line  of  road." 

The  tariff  on  account  of  which  this  pros- 
ecution was  based  was  as  to  rates  to  be 
used  on  fruit  or  vegetables  loaded  in  refrig- 
erator cars,  and  covers  the  charge  for  re- 
frigerator service.  A  party  In  El  Reno  com- 
plaining to  the  Commission  of  the  rate  as- 
sessed by  the  appellant  on  a  car  of  cabbage 
from  Topeka,  Kan.,  an  examination  was 
made  by  the  Commission,  and  it  was  ascer- 
tained that  the  previous  tariff,  to  wit,  tariff 
C,  had  been  filed,  but  that  D  had  not,  and 
that  there  was  no  way  to  ascertain  the  rate. 
The  complaint  was  then  filed.  After  the  fil- 
ing of  the  complaint,  the  appellant  filed  the 
tariff  with  the  Corporation   Commission. 

On  the  part  of  the  appellant,  the  chief  of 
the  tariff  bureau  of  the  appellant  testified 
that  as  to  said  tariff  the  railway  company's 


records  showed  "that  a  copy  of  it  was  sent 
to  the  Oklahoma  Commission  on  May  6, 
1910,  or  a  month  before  the  tariff  became  ef- 
fective." He  further  testified  as  follows: 
"We  have  no  intention  whatever  of  not 
wanting  to  file  the  tariff,  because  we  ffied  the 
previous  tariff,  or  the  tariff  that  it  canceled; 
and  the  Instructions  are  and  have  been  in 
effect  for  quite  a  few  years  that  tariff  that 
in  any  way  affects  Oklahoma  rates,  wheth- 
er intra  or  Inter  state,  a  copy  should  t>e  im- 
mediately filed  with  the  Commission;  and  I 
don't  know  of  any  Instances  where  a  copy 
has  not  been  forwarded  to  the  Commission 
within  one  or  two  days  after  its  receipt 
from  the  printers.  We  have  a  record  up 
there  showing  all  the  tariffs  we  forward  to 
the  Commission,  and  this  tariff,  before  I 
made  the  affidavit  I  looked  it  up,  and  our 
records  show  that  It  was  forwarded.  By  Mr. 
Henshaw:  Q.  Well,  what  has  been  the  sys- 
tem of  forwarding  tariffs?  A.  We  forward 
by  United  States  mail,  unless  the  quantity 
Is  80  large  that  we  have  to  forward  by  ex- 
press." 

On  this  evidence  the  appellant  was  adjudg- 
ed guilty  of  contempt  and  fined  $25.  The 
Judgment  of  the  Commission  is  as  follows: 
"The  Information  alleges  that  the  defendant 
violated  order  No.  198  by  falling  to  file  tar- 
iff S123-D  prior  to  the  time  the  same  became 
effective.  The  evidence  shows  this  tariff, 
carrying  rates  to  be  applied  on  fruit  or  vege- 
tables loaded  in  refrigerator  cars,  and  cov- 
ering the  charges  for  refrigerator  service, 
was  not  filed  prior  to  the  time  the  same  be- 
came effective  in  the  state  of  Oklahoma, 
and  the  Commission  did  not  know  of  its 
existence  until  the  shippers  wrote  to  the  Com- 
mission, complaining  of  the  rate  assessed 
thereunder.  The  rule  covered  by  this  tariff 
seems  to  be  greatly  out  of  line.  AH  tariffs 
must  be  filed  with  the  Interstate  Commerce 
Commission  thirty  days  prior  to  going  into 
effect,  unless  special  permission  is  given  for 
them  to  go  into  effect  upon  a  shorter  notice. 
The  defendant's  evidence  shows  that  their 
records  show  that  a  copy  of  this  tariff  was 
sent  to  the  Oklahoma  Commission  on  May  6, 
1910,  or  a  month  before  the  same  became 
effective.  The  defendant  further  denied  any 
intention  whatever  of  any  desire  on  its 
part  not  to  file  these  tariffs,  whether  the  rates 
covered  by  such  tariff  are  state  or  Inter- 
state. Tariffs  are  usually  forwarded  by 
United  States  mail.  The  Conunlssion  has 
had  much  trouble  in  having  tariffs  filed  be- 
fore they  became  effective.  Railroad  after 
railroad  has  been  let  off,  without  imposing 
any  penalty,  upon  first  one  excuse  and  then 
another,  the  same  as  now  offered.  This  can 
no  longer  be  tolerated.  These  tariffs  must 
be  filed  as  provided  in  the  order.  The  only 
evidence  we  have  that  the  defendant  made 
any  effort  to  file  the  tariff  was  that  their 
records  show  that  the  tariff  was  sent  Their 
records  could  show  this  and  yet  be  in  error. 
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At  any  rate,  the  tariff  was  not  filed  with  the 
Commission,  and,  Inasmneb  as  the  Commis- 
sion acknowledges  receipt  of  these  tariffs, 
the  defendant,  not  having  any  such  receipt  in 
its  possession,  should  have  seen  that  the 
tariff  was  on  file.  It  is  therefore  ordered 
and  adjudged  that  the  defendant  be  fined  the 
sum  of  $25  and  costs  for  the  violation  of  or- 
der No.  198,  failing  to  file  the  tariff  men- 
tioned In  the  complaint  prior  to  the  time  it 
went  into  effect.  For  all  of  which  cost  and 
fine  let  execution  Issue." 

It  is  insisted  by  the  appellant  that  the 
evidence  Is  not  sufficient  to  support  the  Judg- 
ment of  the  Commission.  There  was  evi- 
dence reasonably  tending  to  show  that  the 
tariff  was  not  filed  pursuant  to  the  order  of 
the  Commission.  In  fact,  the  appellant  does 
not  seem  to  contend  that  the  same  was  so 
filed. 

In  St  Louis  &  S.  F.  R.  Co.  v.  State  et  al., 
26  Okl.  764,  110  Pac.  759,  it  was  held  that, 
"where  the  railway  company  admits  the  act 
of  violation  with  which  it  is  charged,  but 
attempts  to  defend  against  the  proceedings 
upon  the  ground  that  said  act  was  commit- 
ted through  a  misapprehension  of  the  or- 
der, or  as  a  result  of  a  mistake,  the  burden 
is  upon  the  company  to  establish  by  compe- 
tent evidence  that  its  act  complained  of  re- 
sulted from  such  cause." 

Though  the  appellant  did  not  admit  the 
act  of  violation  with  which  it  is  charged, 
yet,  if  the  evidence  showed  such  vlolatlou 
(the  Commission  so  found),  then  the  burden 
would  shift  to  the  appellant;  for  the  law 
presumes  that  the  act  was  willfully  done. 

Section  2829,  Comp.  Laws  1909  (chapter 
25,  art.  62),  provides:  "The  term  'willfully,' 
when  applied  to  the  intent  with  which  an 
act  is  done  or  omitted,  implies  simply  a 
purpose  or  willingness  to  commit  the  act  or 
the  omission  referred  to.  It  does  not  re- 
quire any  intent  to  violate  law,  or  to  in- 
jure another,  or  to  acquire  any  advantage." 
See,  also,  Thurman  et  al.  v.  State,  2  Okl. 
Cr.   718,  104  Pac.  67. 

The  tariff  not  having  been  filed,  and  the 
presumption  of  law  following  that  it  was 
willfully  not  filed,  and  the  burden  shifting 
to  the  appellant,  the  question  arises  as  to 
whether,  under  this  record,  the  appellant 
has  discharged  that  burden. 

In  A.,  T.  &  S.  F.  Ry.  Co.  v.  State  and  A. 
Haber,  122  Pac  232,  it  is  said:  "In  deter- 
mining the  guilt  of  a  company  or  corporation 
charged  with  contempt  in  a  proceeding  like 
this,  whilst  it  is  necessary  to  find  that  the 
violation  was  willful  or  intentional,  yet  in 
making  this  determination  the  Commission  is 
permitted  to  look  at  the  good  faith  of  the 
company.    The  company,  through  its  superi- 


or officers,  must  furnish  the  subordinate  of- 
ficers with  reasonable  instructions,  in  order 
that  the  subordinates  may  reasonably  and 
in  good  faith  and  with  proper  diligence  com- 
ply with  the  orders  of  the  Commission. 
Whilst  it  may  be  that  the  subordinate  em- 
ploye may  act  in  good  faith  and  with  rea- 
sonable diligence  under  the  orders  that  he' 
may  have,  yet,  on  account  of  the  careless- 
ness or  neglect  of  the  superior  officers,  there 
may  be  a  dereliction." 

In  that  case  it  was  held  that  the  railway 
company  by  proof  discharged  the  burden. 
All  the  evidence  in  the  record  in  appellant's 
favor  is  that  its  records  show  that  on  May 
6,  1911,  within  the  prescribed  time,  the  tar- 
iff was  mailed  to  the  Commission.  There 
is  no  evidence  showing  who  made  this  entry, 
or  under  what  circumstances  it  was  made, 
whether  by  the  party  whose  duty  it  was  to 
mail  such  tariff  sheets,  or  some  other  per- 
son. If  the  tariff  sheet  was  sent  by  mail, 
it  is  to  be  assumed  that  when  it  was  receiv- 
ed by  the  Commission  it  would  acknowledge 
receipt  thereof.  If  such  acknowledgment  was 
not  received  within  a  reasonable  time,  dili- 
gence and  good  faith  on  the  part  of  the  ap- 
pellant, having  adopted  the  system  of  for- 
warding such  matters  by  mail,  would  Iiave 
required  it  to  make  Inquiry  as  to  whether 
same  was  received.  Such  seems  not  to  have 
been  done. 

It  is  essential  that  these  tariff  sheets  be 
filed  at  least  before  such  rates  go  into  ef- 
fect; and,  if  the  appellant  Is  to  be  excused 
merely  ui>on  the  excuse  that  an  entry  on  its 
books  shows  that  it  was  mailed,  then  it 
would  be  very  difficult  for  any  conviction  for 
contempt  in  such  matters  to  be  sustained. 

The  appellant  was  not  performing  an  act 
of  courtesy  in  mailing  this  tariff.  It  was 
its  duty  under  the  law  to  file  the  same  with 
the  Commission  within  the  prescribed  time. 
Having  availed  itself  of  the  convenience  of 
sending  the  tariff  sheet  by  mail,  that  did  not 
discharge  its  duty,  because  the  order  was 
not  that  it  should  mall  the  tariff  sheet,  but 
that  it  should  be  filed  in  a  certain  time. 

The  Commission  were  Justifiable  in  find- 
ing that  there  was  not  sufficient  evidence  to 
show  that  it  was  ever  mailed,  because  this 
entry  may  have  l>cen  made  by  some  clerk  up- 
on whom  no  duty  was  imposed  to  mail  the 
same,  but,  knowing  that  the  tariff  sheet  was 
prepared,  entered  it  on  the  assumption  that 
the  clerk  upon  whom  such  duty  was  imposed 
would  mall  it,  but  failed  to  discharge  that 
duty. 

We  conclude  that  the  Judgment  of  the 
Commission  must  be  sustained.  All  the  Jus- 
tices concur,  except  DUNN,  J.,  who  is  absent, 
and  not  participating. 
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BANES  T.  CLARK. 
(Sapreme  Court  of  Oklahoma.    July  2S,  1912.) 

(Si/Waiut  iy  the  Court.) 

APPEAI.    and    E^ROB    (i    773*)— DI8MIB8AL  — 

Failure  to  File  Brief. 

Same  as  that  in  Leavitt  et  al.  v.  Commer- 
cial National  Bank,  26  OkL  164,  109  Pac.  71. 

[Ed.  Note. — For  other  caBes,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3104,  3108-3110;  Dec. 
Dig.  i  773.*] 

Error  jCrom  District  Court,  Tulsa  County; 
li.  M.  Poe,  Judge. 

Action  between  William  Banks  and  A.  D. 
Clark.  From  the  Judgment,  Banks  brings 
error.    Dismissed. 

Hainer  &  Martin,  of  Tulsa,  for  plaintiff 
in  error.  J.  J.  Henderson,  of  Tulsa,  for  de- 
fendant in  error. 

WILLIAMS,  J.  Petition  in  error,  with 
case-made  attached,  was  filed  in  this  court 
on  November  7,  1910.  No  briefs  have  been 
filed  by  plaintiff  in  error,  as  required  by 
rule  7.    20  Okl.  viU,  95  Paa  vL 

The  appeal  is  dismissed. 

(33  Okl.  368) 

LAWSON  et  aJ.  ▼.  ZBIGLBR. 
(Sapreme  Court  of  Oklahoma.    July  23,  1912.) 

(SyUahut  by  the  Court.) 
Appeal  and  Erbor  (§  564*)— Record— Case- 
Made— Time  FOR  Making  and  Serving. 
An  order  extending  the  lime  for  the  mak- 
ing and  serving  a.  case-made,  made  after  the 
expiration  of  the  time  theretofore  fixed  by  or- 
der of  the  court  or  trial  judge,  is  void. 

(a)  A  "case-made"  made  and  served  within 
the  time  fixed  by  snch  void  order  is  a  nullity 
and  cannot  be  considered  as  a  case-made  by 
this  court. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Die.  »  2501-2506,  2555,  2558, 
2559;   Dec.  Dig.  |  564.*] 

Error  from  District  Court,  Mcintosh  Coun- 
ty;   Preslle  B.  Cole,  Judge. 

Action  l>etween  W.  H.  Lawson  and  others 
and  Frederick  Zeigler.  From  the  Judgment, 
Lawson  and  others  bring  error.    Dismissed. 

E.  J.  Van  Court,  of  Eufaula,  for  plaintiffs 
in  error.  W.  0.  Reeves,  of  OUahoma  City, 
amicus  curiae. 

WILLIAMS,  J.  On  December  14,  1910,  the 
motion  for  a  new  trial  was  overruled.  It 
was  ordered  that  defendants  (plaintiffs  in 
error)  be  allowed  30  days  to  make  and  serve 
a  case-made.  This  30  days  expired  with  the 
13th  day  of  January,  1911.  The  case-made 
was  served  on  January  14,  1911,  one  day  aft- 
er the  expiration  of  the  time  allowed  for 
making  and  serving  of  the  same.  On  Feb- 
ruary 6,  1911,  24  days  after  the  expiration 
of  the  time  allowed  for  making  and  serv- 
ing the  case-made,  the  attorneys  for  the  re- 
spective parties  stipulated  that  the  plaintiffs 
in  error  should  have  30  days  after  the  8th 


day  of  February,  1911,  in  which  to  liave  the 
case-made  settled  and  signed.  On  February 
7,  1911,  the  court  entered  an  order  that  an 
extension  of  time  be  granted,  to  wit,  80  days 
from  February  8,  1911,  In  which  to  have  the 
case-made  served. 

That  an  order  made  after  the  expiration 
of  the  time  allowed  for  making  and  serving 
a  case-made,  extending  the  time  for  such 
purpose.  Is  a  nullity,  and  such  case-made 
served  out  of  such  time  cannot  be  considered 
on  appeal,  has  been  settled  by  thia  court 
Lovejoy,  Russell  &  James  v.  Graham  et  aL, 
124  Pac.  25,  decided  May  14,  1912,  bnt  not 
yet  officially  reported,  and  authorities  there- 
in cited. 

It  follows  that  thia  proceeding  In  error 
must  be  dismissed.    All  the  Justices  concur. 


(33  Okl.  3U) 
BANK  OF  FAIRYIEW  T.  MARTIN  et  al 
(Sapreme  Court  of  Oklahoma.    July  9,  1912.) 

(Byttatut  hy  the  Oonrt.) 

1.  Appeal  and   Ebbob  (%  i005*)— -Rkviiw— 
Questions  of  Fact. 

Where  there  is  evidence  reasonably  tend- 
ing to  support  the  verdict  of  the  jury  and  the 
judgment  entered  thereon,  the  same  will  not 
be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3948-3054;  Dec.  Dig.  | 
1005.*] 

2.  Appeal  and  Ebbob   (J  1170* )— Review- 
Harmless  Errob. 

The  court,  in  every  stage  of  action,  must 
disregard  any  error  or  defect  in  the  pleadings 
or  proceedings  which  does  not  afFect  the  8ul»- 
stantial  rights  of  the  adverse  party;  and  no 
judgment  shall  be  reversed  or  affected  by  rea- 
son of  such  error  or  defect 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  4540-1545;  Dec.  Dig.  I 
IIVO.*] 

Error  from  Major  County  Court;  O.  U 
Evans,  Judge. 

Action  by  the  Bank  of  Fairvlew  against 
B.  F.  Martin  and  another.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

D.  H.  Denman  and  Tom  B.  Willis,  of  Fair- 
view,  and  John  V.  Roberts,  for  plaintiff  in 
error.  S.  B.  Oberlender,  of  Cleo,  for  def«id- 
ants  in  error. 

KANB^  J.  This  was  an  action  commenced 
by  the  plaintiff  in  error,  plaintiff  below, 
against  the  defendants  in  error,  defendants 
below,  to  recover  damages  for  the  conversion 
of  certain  live  stock  upon  which  the  plaintiff 
held  a  chattel  mortgage.  Upon  trial  there 
was  a  verdict  for  the  defendants,  upon  which 
Judgment  was  duly  entered,  to  reverse  which 
this  proceeding  in  error  was  commenced. 

[1]  One  of  the  questions  submitted  to  the 
Jury  is  covered  by  an  instruction  to  the  ef- 
fect that  the  burden  of  proof  is  upon  the  de- 
fendants to  establish  by  a  preponderance  of 
the  evidence  that  the  cattle  which  the  de- 
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fendants  got  from  Ura.  Leacli  (the  moTtgn- 
Cor)  are  tbe  same  cattle  which  the  plaintiff 
bad  a  prior  mortgage  on.  This  Instruction 
covers  the  principal  question  of  fact  present- 
ed to  the  Jury,  and  as  they  resolved  it  In 
favor  of  the  defendants,  and  there  Is  evl- 
doaoe  reasonably  tending  to  support  their 
finding,  this  court  Is  not  at  liberty  to  dis- 
turb the  Judgment  of  the  court  below  upon 
the  merits. 

[2]  We  have  examined  the  brief  of  coun- 
sel for  plalntifC  In  error  and  the  record  with 
considerable  care,  and  are  satisfied  that  they 
present  no  contention  that  would  authorize  a 
TeversaL  Section  56S0,  Comp.  Laws  1909, 
provides:  "The  court,  at  every  stage  of  ac- 
tion, mnst  disregard  any  error  or  defect  in 
the  pleadings  or  proceedings  which  does  not 
affect  the  substantial  rights  of  the  adverse 
party;  and  no  judgment  shall  be  reversed  or 
affected  by  reason  of  such  error  or  defect" 

The  Judgment  of  the  court  below  must 
therefore  be  affirmed.  AU  the  Justices  con- 
cur, except  WILIiIAMS,  J.,  absent,  and  not 
participating. 

(34  Okl.  SOT) 

LYNCB  et  aL  v.  HALSBIXi. 
(Supreme  Court  of  Oklahoma.    Jnly  18,  1912.) 

(Byllabiu  ly  the  Court.) 

Appeal  and  Esbob  ({  l(5lO*)— Esvutw— Qurs- 

noNB  OF  Fact. 

This  court  will  not  disturb  the  findings  of 
the  trial  court  on  the  facts,  where  there  is 
any  material  evidence  reasonably  tending  to 
support  such  finding. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3979-3982;  Dec  Dig.  i 
1010.*] 

Conunlssloners'  Opinion,  Division  No.  2. 
Error  from  Superior  Court,  Muskogee  Coun- 
ty; Farrar  L.  McCain,  Judge. 

Action  by  C.  6.  Liynch  and  another,  copart- 
ners as  Lynch  ft  Forsyth,  against  E.  L.  Hal- 
selL  Judgment  for  defendant  and  plaintiffs 
bring  error.    Affirmed. 

John  B.  Meserve,  of  Muskogee,  for  plain- 
tiffs In  error.  Rodgers  ft  CSapp,  of  Musko- 
gee, for  defendant  in  error. 

BREWER,  O.  Suit  on  debt  Thhs  suit 
was  tried  in  the  superior  court  of  Muskogee 
county  October  21,  1909,  by  the  court;  a 
Jury  having  been  waived  by  the  parties.  The 
court  found  the  Issues  in  favor  of  the  defend- 
ant and  that  he  go  hence  with  his  costs. 
From  this  Judgment,  the  plaintiffs  below,  as 
plaintiffs  In  error  here,  appeaL 

The  plaintiffs  for  their  cause  of  action 
alleged  that  in  June,  1907,  they  had  paid  to 
the  Tulsa  Street  Railway  Company  $427.45 
for  the  defendant  under  an  oral  contract 
so  to  do,  and  that  be  would  reimburse  them 
therefor.  The  defendant  filed  general  de- 
nial. 


At  the  trial  one  of  the  plaintiffs  and  the 
defendant  were  the  only  witnesses  who  tes- 
tified. 

The  only  complaint  made  here  is  "that  the 
finding  and  Judgment  of  the  court  is  not 
sustained  by  sufficient  evidence." 

The  plaintiffs  contend  that  under  all  the 
evidence,  when  analyzed  and  fairly  consider- 
ed, they  are  entitled  to  recover;  that  there 
is  no  substantial  conflict  In  the  same.  W« 
have  examined  all  the  evidence,  and  cannot 
agree  with  this  contention. 

The  plaintiffs  'owned  and  were  selling  an 
addition  to  the  town  of  Tulsa,  consisting  of 
60  acres.  A  number  of  lots  had  been  sold, 
and  the  defendant  was  the  owner  of  8  lots. 
Plaintiffs  wanted  the  street  railway  line  ex- 
tended through  the  addition,  and  spoke  to 
the  defendant  about  contributing  to  this  end. 
One  of  the  plaintiffs  testified.  In  substance, 
that  the  defendant  authorized  him  to  deal 
with  the  railway  company,  to  pay  out  what- 
ever was  necessary;  and  that  defendant 
would  repay  them.  Defendant  testified  that 
he  bad  a  conversation  with  one  of  the  plain- 
tiffs, in  which  he  stated  that  he  would  be 
willing  to  contribute  whatever  was  proper, 
and  his  Just  and  reasonable  share,  towards 
getting  the  extension  made,  but  that  he  nev- 
er, at  any- time,  authorized  plaintiffs  to  make 
any  agreement  for  him,  or  to  pay  out  any 
moneys  for  him;  and  that  he  had  sent  plain- 
tiffs $150  as  a  voluntary  subscription  towards 
getting  the  railway. 

Taking  the  evidence  as  a  whole,  it  is  very 
probable  that  after  plaintiffs  had  a  some- 
what Indefinite  conversation  with  the  de- 
fendant that  they,  being  large  owners  of 
lots  and  vitally  interested  in  the  extension 
of  the  car  line,  went  ahead,  without  any 
specific  authority  from  defendant  and  paid 
the  necessary  amount  to  the  railway  compa- 
ny, believing  they  could  Induce  the  defendant 
later  to  pay  them  what  they  figured  would 
be  a  proper  amount  The  defendant  did  not 
understand  it  this  way,  and  was  not  willing, 
and  claims  that  he  did  not  agree  for  them 
to  exercise  their  Judgment  as  to  what  be 
should  pay,  and  then  pay  it  for  him. 

The  court  saw  and  heard  the  witnesses 
and  weighed  their  evidence,  and  we  cannot 
say  that  there  was  no  evidence  to  sustain 
its  findings.  This  court  has  repeatedly  held. 
In  an  unbroken  line  of  cases,  that  It  will 
not  disturb  the  findings  of  the  Jury  or  of 
the  court  when  trying  the  facts,  if  there  is 
any  evidence  reasonably  tending  to  support 
such  findings.  Hampton  v.  Culberson,  29 
Oki.  468,  118  Pac.  134;  American  Well  ft 
Prospecting  Co.  v.  Spear,  119  Pac.  586;  First 
National  Bank  of  Sallisaw  v.  Houston,  119 
Pac.  687;  McCann  v.  McCann,  24  Okl.  264, 
103  Pac.  694;  Kaufman  v.  Bolsmler,  25  OkL 
252,  105  Pac.  326;  Armstrong  Byrd  ft  Co.  v. 
Crump,  25  Okl.  452,  106  Pac.  855;  Wade  v. 
Cornish,  23  Okl.  40,  99  Pac.  643 ;    a,  R.  I. 
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ft  P.  R.  Co.  T.  Broe,  23  Okl.  396,  100  Pnc. 
523;  Hussey-T.  Blaylock,  21  Okl.  220,  95 
Pae.  773. 

PER  CURIAM.    Adopted  In  wbols. 


(33    Okl.    376) 

STATE  V.  POOR. 
(Supreme  Court  of  Oklahoma.    July  23, 1912.) 

(Byllahut  hv  the  Court.) 

Appeal  and  Ebrob  (8  300*)  —  Pbeskntinq 
Questions  in  Tmai,  CouBt— Necessity  fob 
Motion  fob  New  Tbial. 

The  ruling  on  a  demurrer  to  the  evidence 
is  a  decision  occurring  on  tlie  trial;  and,  in 
order  to  enable  the  Supreme  Court  to  review 
ancb  ruling,  it  la  necessary  that  a  motion  for 
a  new  trial  be  filed  within  the  time  prescribed 
by  law. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |{  1740-1742;  Dec.  Dig.  { 
300.*] 

Error  from  District  Coart,  Pottawatomie 
County;    Chas.  B.  Wilson,  Jr.,  Judge. 

Proceedings  by  the  State  against  D.  W. 
Poor.  From  a  Judgment  for  defendant  upon 
a  demurrer  to  the  evidence,  the  state  brings 
error.     Dismissed. 

C.  P.  Holt,  Co.  Atty.,  of  Shawnee,  for  the 
State.  F.  H.  Rlley,  of  Shawnee, .and  Geo. 
Jenkins  and  William  Beatty,  for  defendant 
in  error. 

HATES,  J.  This  proceeding  in  error  is 
brought  to  reverse  a  judgment  rendered  upon 
a  demurrer  to  the  evidence,  and  the  errors 
complained  of  consist  only  of  errors  alleged 
to  have  occurred  at  the  trial.  Under  this 
condition  of  the  record,  nothing  Is  presented 
to  this  court  by  the  petition  in  error  that 
can  be  considered;  and  upon  the  authorlt.v 
of  James  v.  Jackson  et  al.,  120  Pac.  288, 
Stump  V.  Porter  et  al.,  120  Pac.  639,  and 
State  of  Oklahoma  v.  Adams,  123  Pac.  1127, 
not  yet  officially  reported,  the  cause  must  be 
dismissed. 

TURNER,  C.  X,  and  WILLIAMS,  KANE, 
and  DUNN,  JJ.,  concur. 


(3t  Okl.  333) 

DIAMOND  v.  SHAW. 
(Supreme  Court  of  Oklahoma.    July  9,  1912.) 

(SyUabui  by  the  Court.)  . 

Appeai.  and  Erbob  ({  977*)— Review— Rul- 
ing ON  Motion  fob  New  Tbial. 

An  order  sustaining  a  motion  for  a  new 
trial  will  not  be  reversed  by  the  Supreme 
Court,  unless  it  can  be  seen  beyond  a  rea- 
sonable doubt  that  the  trial  court  has  mani- 
festly erred  as  to  an  unmixed  question  of  law. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  3860-3865;  Dec.  Dig.  | 
977.*] 

Error  from  Grant  County  0>urt;    Emery 
H.   Breeden,  Special  Judge. 
Action  between  August  Diamond  and  Clin- 


ton  Shaw.     From   the  Judgment,  Diamond 
brings  error.    Affirmed. 

J.  B.  Drennan,  of  Medford,  for  plaintitF  In 
error.  A.  C.  Glenn  and  Mackey  &  Stephen- 
son, all  of  Medford,  for  defendant  in  error. 

KANE,  J:  This  is  an  appeal  from  an  or- 
der sustaining  a  motion  for  a  new  trial. 
The  motion  for  new  trial  contains  all  the 
statutory  grounds  upon  which  a  new  trial 
may  be  granted.  There  is  nothing  to  in- 
dicate upon  which  ground  the  motion  was 
sustained.  Counsel  for  plaintiff  in  error,  in 
his  brief,  says  that  the  second,  third,  and 
sixth  reasons  are  not  sworn  to,  as  provided 
by  the  statutes  of  the  state  of  Oklahoma, 
and  then  takes  up  the  fifth  ground  for  new 
trial,  "The  verdict  of  the  Jury  was  not  sus- 
tained by  sufficient  evidence,  and  Is  contrary 
to  law,"  and  contends  that  the  motion  should 
not  have  been  granted  on  that  ground.  We 
may  grant  all  this ;  but,  as  was  said  by  Mr. 
Chief  Justice  Brewer,  In  'Ryan  v.  Topeka 
Bridge  Company,  7  Kan.  208:  "There  may 
have  been  abundant  reason  In  those  other 
grounds  for  setting  aside  the  verdict,  and, 
for  aught  that  appears  in  the  record,  the 
court  acted  on  those  grounds.  Even  if  we 
should  examine  the  question  presented  by 
counsel  and  find  error,  we  would  still  be  un- 
able to  say  that  such  erroneous  ruling  was 
the  ground  of  disturbing  the  verdict." 

Moreover,  an  order  sustaining  a  motion 
for  a  new  trial  will  not  be  reversed  by  the 
Supreme  Court,  unless  it  can  be  seen  beyond 
a  reasonable  doubt  that  the  trial  court  has 
manifestly  erred  as  to  an  unmixed  question 
of  law.  Nat.  Refrigerator  ft  Butchers'  Sup- 
ply Company  v.  Elslng,  29  Okl.  334, 116  Pac. 
790. 

From  what  has  been  said,  it  Is  obvious 
that  the  case  at  bar  does  not  fall  within  that 
rule.  The  judgment  of  the  court  below  must 
therefore  be  affirmed.  All  the  Justices  con- 
cur, except  WILLIAMS,  J.,  absent,  and  not 
participating. 

(33   Okl.  150) 

STATE  V.  RADEB  et  al. 
(Supreme  Court  of  Oklahoma.    July  9,  1912.) 

(Syttahu*  ly  the  Court.) 

SHEBirFS   AND   CONSTABLES    (|  166*)— ACTIOK 

ON  Bond— Pabties. 

The  state  is  a  proper  party  plaintiff  in  an 
action  upon  the  official  bond  of  a  sheriff  to  re- 
cover the  penalties  prescribed  by  sections  33T1, 
3372,  and  3373,  Comp.  Laws    1909. 

[Bid.  Note. — For  other  cases,  see  Sheriffs  aod 
Constables,  Cent.  Dig.  {{  394-396;  Dec.  Dig. 
8  166.*] 

Error  from  District  Court,  Ellis  (bounty; 
G.  A.  Brown,  Judge. 

Action  by  the  State  against  Geo.  M.  Rader 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Reversed  and  re- 
manded. 
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C  6.  Leedy,  of  Arnett,  for  the  State.  S. 
A.  Miller,  of  Arnett,  for  defendants  in  error. 

KANE,  X  This  was  an  action,  commenc- 
ed by  the  plaintiff  in  error,  plaintiff  below, 
against  the  defendant  in  error,  George  M. 
Rader,  as  sheriff  of  Gnster  county,  and  bis 
Imndsmen,  to  recover  penalties  accmlng  to 
the  county  by  reason  of  alleged  violations  of 
sections  3371,  3372,  and  3373,  Comp.  Laws 
1009.  A  demurrer  was  sustained  to  the  pe- 
tition of  the  plaintiff,  upon  the  ground  that 
the  action  was  not  commenced  In  the  name 
of  the  county.  This  was  error.  Section 
.3373  provides  that:  "Any  shertfT  who  shall 
fail  to  make  to  the  l)oard  of  county  commis- 
sioners a  quarterly  report  under  oath  as 
herein  required,  shall  forfeit  to  the  county 
twenty -five  dollars  for  each  day  that  he  shall 
willfully  fall  to  do  so,  to  be  recovered  from 
him  or  his  bondsmen  as  in  other  cases." 
Sections  1747  and  1748,  Comp.  Laws  1909, 
provide  that  the  sheriff  shall  execute  bond 
to  the  state  of  Oklahoma,  and  prescribe  the 
conditions  of  the  same. 

The  contention  of  counsel  for  defendants 
in  error  is  that,  inasmuch  as  the  county  is 
the  real  party  in  interest,  it,  and  not  the 
state,  must  prosecute  the  action,  notwith- 
standing the  bond  runs  to  the  state.  This 
exact  question  was  passed  upon  by  the  Su- 
preme Court  of  the  territory  in  McColgan 
et  al.  V.  Territory  of  Oklahoma  et  al.,  6  Okl. 
587,  49  Pac.  1018.  That  was  an  action  on  a 
forfeited  recognizance.  Objection  was  made 
to  the  same  l>eing  prosecuted  in  the  name  of 
the  territory  because  the  statute  provides 
that  the  money  recovered  would  not  go  to  the 
territory,  but  to  the  county  for  the  benefit 
of  the  school  fund.  Mr.  Justice  Blerer,  who 
delivered  the  opinion  of  the  court  in  that 
case,  said:  "Gen.  St  i  3898,  section  26  of 
the  chapter  on  civil  procedure  (section  5558, 
Comp.  Laws  1909),  provides:  'Every  action 
must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  except  as  otherwise  pro- 
vided in  section  28;  but  this  section  stiall 
not  be  deemed  to  authorize  the  assignment 
of  a  thing  in  action,  not  arising  out  of  con- 
tract.' Gen.  St.  S  3900,  section  28  of  the 
Code  of  Civil  Procedure  (section  6560,  Comp. 
Laws  1909),  provides  that:  'An  executor,  ad- 
ministrator, guardian,  trustee  of  an  express 
trust,  a  person  with  whom,  or  in  whose 
name,  a  contract  is  made  for  the  benefit  of 
another,  or  a  person  expressly  authorized  by 
statute,  may  bring  an  action  without  joining 
with  him  the  person  for  whose  benefit  it  is 
prosecuted.'  Section  5503,  under  which  the 
recognizance  sued  on  was  given,  provides 
for  such  undertakings  being  made  in  the 
name  of  the  territory,  and  the  territory,  we 
think,  should  t>e  held  to  be  a  person,  and 
therefore  authorized  to  sue  as  one  in  whose 
name  a  contract  is  made  for  the  l)eneflt  of 


another,  within  the  meaning  of  this  section 
28." 

The  Judgment  of  the  court  l>eiow  must  be 
reversed,  and  the  cause  remanded,  with  di- 
rections to  proceed  in  conformity  with  this 
opinion.    All  the  Justices  concur. 


(H  OkL  309) 

SPAXJLDING  MFG.  CO.  v.  BOFF  et  ai 
(Supreme  Court  of  Oklahoma.    July  18,  1912.) 

(Spllahut  iy  the  Cowrt.) 

Justices  op  the  Peace  (§  159*)— Review  of 

Decisions— Appeal  Bond. 

Where  an  appeal  from  a  justice  of  the 
peace  court  is  pending  in  the  county  court,  and 
the  bond  for  appeal  la  in  proper  form,  runs  in 
the  name  of  the  proper  parties,  correctly  de- 
scribes the  court  and  the  judgment  appealed 
from,  is  filed  in  time  and  approved  by  the  jus- 
tice, and  Is  conditioned  as  required  by  statute, 
except  aa  to  the  provision  "to  prosecute  with- 
out delay,"  the  court  should,  timely  notice  be- 
ing made  therefor,  allow  the  mere  loaafficiency 
in  form  to  be  corrected  by  the  filing  of  a  cor- 
rected or  new  bond,  in  compliance  with  sec- 
tion 6394,  Comp.  Laws   1909. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace.  Cent  Dig.  f§  544,  660-578;  Dec 
Dig.  §  159.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Coal  County  Court;  B.  H.  Wells, 
Judge. 

Action  by  the  Spaulding  Manufacturing 
Company  against  A.  V.  Roff  and  others. 
From  a  judgment  of  the  county  court  dis- 
missing an  appeal  from  a  justice  of  the 
peace,  plaintiff  brings  error.  Reversed,  with 
instructions. 

G.  T.  Ralls,  of  Coalgate,  for  plaintiff  In 
error.  Fooshee  &  Bruuson,  of  Coalgate,  for 
defendants  In  error. 

BEEWER,  C.  This  appeal  is  from  the  ac- 
tion of  the  county  court  in  dismissing  an 
appeal  therein  pending  from  a  justice  of  the 
peace.  The  appeal  was'  dismissed  l)ecause 
of  irregularities  in  the  appeal  bond.  The 
bond,  caption  omitted,  follows:  "Know  all 
men  by  these  presents,  that  the  Spaulding 
Manufacturing  Company  as  principal  and 
Paul  Mayer  and  A.  R.  Whitt  as  sureties  are 
held  and  firmly  bound  unto  A.  Y.  Roff,  R.  E. 
Calloway,  and  J.  F.  Floyd  In  the  sum  of 
$50.00,  for  the  payment  of  which  well  and 
truly  to  be  made  we  do  bind  ourselves,  our 
heirs,  executors  and  administrators  firmly 
by  these  presents.  The  condition  of  the 
above  obligation  Is  such  that,  whereas,  the 
said  Spaulding  Manufacturing  Ck)mpany, 
plaintiff,  intends  to  appeal  and  has  appealed 
to  the  county  court  of  Coal  county,  state  of 
Oklahoma,  from  a  judgment  rendered  against 
it  in  favor  of  the  defendants  herein,  A.  V. 
Roff,  R.  B.  Calloway,  and  J.  F.  Floyd,  in  the 
justice  court  of  Coalgate  township,  Coalgate, 
Oklahoma,  on  the  20th  day  of  September, 
1900:  Now,  If  the  said  Spaulding  Manufac- 
turing Company  shall  pay  the  amount  of 
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tbe  judgment  and  cost  appealed  from  U  said 
appeal  be  wltbdrawn  or  dismissed,  or  the 
amount  of  tbe  Judgment  and  all  costs  that 
may  be  recovered  against  It  In  said  action  In 
tbe  county  court,  tben  this  obligation  to  be 
void;  otherwise  to  remain  In  full  force  and 
effect  Witness  our  hands  this  22d  day  of 
September,  1909.  Spauldlng  Manufacturing 
Company,  by  Q.  T.  Ralls,  Attorney.  [Signed] 
Paul  Mayer.  A.  R.  Whltt  This  appeal  bond 
filed  Sept.  22,  1909,  and  approved  by  me  this 
22d  day  of  September,  1909.  [Signed]  J.  M. 
Wilson,  Justice  of  tbe  Peace,  Coalgate  town- 
ship, Coal  County,  Oklahoma." 

Upon  motion  being  made  to  dismiss,  tbe 
appellant  asked  leave  to  amend  the  bond  or 
substitute  a  new  one.  This  request  was  de- 
nied, exceptions  saved,  and  the  court,  over 
objections,  dismissed  the  appeal,  for  tbe  rea- 
son "that  said  appeal  bond  failed  to  provide 
that  the  plaintiff  would  prosecute  tbe  appeal 
to   effect   and   without  unnecessary    delay." 

That  an  appeal  bond  may  be  amended  or 
a  new  one  substituted  Is  authorized  by  stat- 
ute. Section  6394,  Comp.  L.  1909,  provides: 
"In  proceedings  on  appeal,  when  the  surety 
In  the  undertaking  shall  be  Insufficient,  or 
such  undertaking  may  be  insufficient  In  form 
or  amount.  It  shall  bie  lawful  for  the  court, 
on  motion,  to  order  a  change  or  renewal  of 
socb  undertaking,  and  direct  that  the  same 
be  certified  to  the  justice  from  whose  judg- 
ment the  appeal  was  taken,  or  that  it  be 
filed  in  said  court"  We  think  tbe  court 
below  erred  in  not  permitting  the  irregulari- 
ties in  the  bond  to  be  corrected.  It  is  true 
the  court  has  a  discretion  to  be  exercised  in 
this,  as  In  many  other  matters,  having  due 
'  regard  for  the  rights  of  the  parties  and  in 
furtherance  of  justice;  but  tbte  discretion  to 
be  exercised  is  a  sound  Judicial  one. 

This  bond  is  in  the  form  prescribed  by 
an  Oklahoma  form  book;  it  is  not  In  strict 
compliance  with  the  statute,  but  it  Is  merely 
intuflMent  in  form.  Except  as  to  the  one 
phrase.  It  was  in  literal  compliance.  Tbe 
court,  in  the  interest  of  justice,  ought  to 
have  permitted  the  correction  sought  We 
are  fully  aware  of  the  holdings  of  this  court 
and  of  tbe  territorial  Supreme  Court  that 
the  filing  of  an  appeal  bond  is  jurisdictional. 
The  case  of  Vowell  v.  Taylor,  8  OkL  625, 
68  Pac.  944,  is  often  cited,  but  in  that  case 
no  bond  was  given;  there  was  nothing  to 
correct  or  be  amended.  Also,  in  the  late  case 
of  Washburn  v.  De  Laney,  120  Pac.  621,  it 
was  held  that  the  court  properly  refused  an 
amendment  or  substitution ;  but  that  case  care- 
fully points  out  that  the  bond  in  the  case 
was  a  mere  nullity.  The  court  in  that  case, 
after  quoting  the  statute  permitting  the  cor- 
rection of  such  bonds,  say:  "But  the  relief 
provided  for  In  the  latter  section  cannot  be 
Invoked  In  the  case  at  bar ;  for  it  is  obvious 
that  the  defects  in  this  bond  are  more  than 
mere  Informalities  as  to  form  or  sufficiency 
M  to  sureties.    Tbe  defects  go  to  the  very 


substance  of  the  instrument;  and  it  is  of 
no  more  value  than  a  blank  piece  of  paper, 
and,  being  so,  cannot  be  cured  by  amend- 
ment," etc. 

The  provision  of  our  statute  onder  discus- 
sion was  adopted  from  and  is  identical  with 
section  131  of  the  Kansas  Justice's  Code. 
In  considering  this  provision,  the  Kansas 
Supreme  Court,  In  C,  K.  &  W.  By.  Co.  v. 
Townslte  Co.,  42  Kan.  100,  21  Pac.  1112, 1113. 
after  quoting  the  section,  say:  "Under  this 
section,  it  does  not  make  any  difference  how 
defective  in  form  or  amount,  or  how  insuf- 
ficient the  surety  of,  tbe  appeal  bond  may 
be,  it  can  be  changed  or  renewed,  either  by 
the  justice,  or  by  the  district  court.  If  com- 
plaint is  made.  This  seems  to  be  absolutely 
conclusive  on  the  question  of  jurisdiction.  If 
the  bond  Is  insufficient  in  form  or  amount, 
the  party  against  whom  the  appeal  Is  taken 
has  the  right  to  have  it  corrected  In  these 
particulars;  or  the  appellant  may  strengthen 
his  appeal  bond  to  guard  against  such  a 
motion  by  the  opposite  party.  In  either  or 
any  event  contemplated  by  section  131,  the 
district  court  retains  the  case,  and  has  the 
power  to  bear  and  determine  it,  or  to  dis- 
miss it  for  noncompliance  with  an  order  to 
file  a  better  bond  in  form  and  amount" 

That  case  quotes  with  approval  from  I/)v- 
Itt  V.  W.  &  W.  R.  Co.,  2B  Kan.  297:  "Doubt- 
less where  an  appeal  bond  is  simply  irregu- 
lar or  defective,  under  sections  139  and  140 
of  tbe  Code,  and  131  of  tbe  justice's  act,  the 
appellant  should  be  permitted  to  supply  a 
new  bond  In  place  of  tbe  defective  bond." 
And  further.  In  considering  tbe  policy  to  be 
pursued,  say:  "But  we  are  not  to  be  tech- 
nical in  dealing  with  questions  arising  out 
of  the  sufficiency  of  appeal  bonds,  because 
this  court  has  declared,  in  the  case  of  Haas 
V.  Lees,  18  Kan.  449,  that  'appeals  are  fa- 
vored, and  mere  technical  defects  or  omis- 
sions are  to  be  disregarded  as  far  as  pos- 
sible, without  obstmctlng  the  course  of  Jus- 
tice.'" 

And  in  tbe  case  of  St  L.  &  8.  P.  Ry.  Go.  v. 
Hurst,  62  Kan.  612,  36  Pac.  211,  Chief  Jus- 
tice Horton,  for  the  court,  says:  "Where  an 
appeal  bond,  filed  and  approved  by  a  Justice 
of  the  peace,  is  insufficient  in  form  or 
amount,  the  party  appealing  should  be  given 
an  opportunity  by  the  district  court  where 
the  appeal  Is  pending  to  change  or  renew  the 
bond  before  the  case  is  dismissed  for  a  de- 
fect therein.  •  •'  •  The  trial  court  com- 
mitted error  in  dismissing  the  appeal.  Its  or- 
der and  judgment  will  be  reversed.     •     •     •  " 

The  other  questions  discussed  in  the  briefs, 
relative  to  amending  plaintiffs  petition  In 
the  county  court,  need  not  be  considered,  as 
they  are  not,  at  this  time.  Involved  here. 
Doubtless  the  trial  court  will  consider  and 
determine  them  according  to  their  merits,  in 
the  Interests  of  tbe  rights  of  tbe  litigants, 
when  the  case  Is  considered  again,  as  will 
be  required. 
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For  tbe  reasons  assigned,  tbe  canse  shonid 
be  reversed,  the  order  of  dismissal  set  aside, 
and  appellant  afforded  an  opportunity  to  cor- 
rect the  old  or  file  a  new  bond.  Tbe  case 
thereafter  to  be  proceeded  with  according 
to  law. 

PER  CURIAM.    Adopted  In  wbolft 


(3i   Okl.   313) 

SPAULDING  MTG.  CO.  ▼.  WnTHR  et  al. 
(Supreme  Court  of  Oklahoma.    July  18,  1912.) 

(Suttoiut  ht  ike  OoiurtJ 

FoBMEB  Decision  Followed. 

The  syllabus  In  this  case  is  tbe  same  as 
the  syllabus  in  No.  2.053,  Spaulding  Manufac- 
toring  Co.  y,  RofE,  126  Pac.  727. 

Commissioners'  Opinion,  Dirislon  No.  2. 
Error  from  Coal  County  Court;  R.  H.  Wells, 
Judge. 

Action  by  the  Spauldlng  Manufacturing 
Company  against  C.  M.  Witter  and  others. 
From  a  Judgment  refusing  to  permit  plaintiff 
to  amend  his  petition,  and  refusing  to  permit 
him  to  amend  au  appeal  bond  and  dismissing 
aK«al,  plaintiff  brings  error.  Reversed  and 
remanded. 

O.  T.  Ralls,  of  Coalgate,  for  plaintiff  in 
error.  Fooshee  ft  Branson,  of  Coalgate,  for 
defendants  in  error. 

ROSSER,  G.  Tbe  record  In  this  case  is  in 
all  respects  Identical  with  the  record  in  No. 
2,063,  Spauldlng  Manufacturing  Co.  v.  Roff 
et  al.,  126  Pac.  727,  decided  by  Commissioner 
Brewer,  except  as  to  the  name  of  (he  defend- 
ants. Upon  the  authority  of  that  case,  this 
case  must  be  reversed  and  remanded  for  fur- 
ther proceedings,  not  inconsistent  with  the 
opinion  in  that  case. 

PER  CURIAM.    Adopted  in  whole. 


(a  OU.  32») 

OONSOLrDATED  SCHOOL  DIST.  NO.  1, 
ALFALFA  COUNTY,  v.  SCHOOL  DIST. 
NO.  24.  ALFALFA  COUNTY. 

(Supreme  Court  of  Oklahoma.    July  9,  1912.) 

(ByTtatvt  iy  the  Court.)  ' 

Schools  and  School  Dibxbictb  (i  41*)— Al- 
terations—Appobtionment  OF  LlABILITT. 
Where  part  of  tbe  territory  of  one  school 
Strict  is  annexed  to  another,  unless  some 
provision  Is  made  by  law  respecting  the  prop- 
erty and  existing  liabilities,  tbe  property  within 
the  detached  territory  belongs  to  the  munici- 
pality to  which  it  is  attached;  and  each  is 
responsible  for  the  debts  contracted  by  it  prior 
to  the  change. 

[E^.  Note.— For  other  cases,  see  Schools  and 
School*  Districts,  Cent  Dig.  ||  71-80;  Dec. 
Dig.  I  41.»] 

Error  from  Alfalfa  County  Court:  F.  M. 
Onstin,  Judge. 


Action  by  School  District  No.  24,  Alfalftt 
County,  against  Consolidated  School  District 
No.  1,  Alfalfa  County..  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Reversed 
and  remanded. 

Tltua  &  Carpenter,  of  Cherokee,  for  plain- 
tiff  in  error.  A.  C.  Beeman,  of  Cherokee,  for 
defendant  In  error. 

KANE,  J.  Tbls  was  an  action,  commenced 
by  tbe  defendant  in  error,  plaintiff  below, 
against  the  plaintiff  in  error, -defendant  be- 
low, to  recover  a  certain  sum  alleged  to  be 
due  tbe  plaintiff  from  tbe  defendant,  accord- 
ing to  a  certain  apportionment  made  by  the 
county  superintendent.  Upon  trial  to  the 
court,  there  was  judgment  for  the  plaintiff, 
to  reverse  which  tbls  proceeding  in  error 
was  commenced. 

The  case  was  tried  upon  an  agreed  state- 
ment of  facts,  in  effect,  as  follows:  Prior  to 
tbe  6th  day  of  August,  1907,  school  districts 
Nos.  110  and  92  were  regularly  organized 
school  districts  situated  in  Woods  county, 
Okl;  On  that  day  the  county  superintendent 
detadied  a  portion  of  the  territory  of  dis- 
trict No.  110  and  attached  It  to  school  dis- 
trict No.  92.  After  statehood  all  tbe  terri- 
tory comprising  tbe  two  districts  became  a 
part  of  Alfalfa  county;  whereupon  tbe  coun- 
ty superintendent  of  Alfalfa  county  renum- 
bered the  districts,  changing  No.  110  to  No. 
25  and  No.  92  to  No.  24.  Afterwards  the 
defendant,  consolidated  school  district  No.  1, 
was  formed  from  the  territory  comprising 
school  districts  Nos.  25  and  12.  At  tbe  time 
tbe  territory  was  detached  from  district  No. 
110  and  added  to  district  No.  92,  there  was 
no  attempt  to  adjust  the  assets  and  liabili- 
ties of  the  two  districts  to  conform  to  tbe 
changed  conditions;  but  after  tbe  creation 
of  the  consolidated  school  district  No.  1  the 
county  superintendent  made  such  an  adjust- 
ment, and  found  that  there  was  due  district 
No.  92  from  district  No.  110  the  sum  of  $63.- 
40;  and  that  "the  school  board  of  consolidat- 
ed school  district  No.  1  should  issue  a  war- 
rant to  treasurer  of  school  district  No.  24 
for  $63.40  In  full  account  to  settle  net  In- 
debtedness of  consolidated  district  No.  1  to 
school  district  No.  24."  The  consolidated 
school  district  refused  to  comidy  with  tbe 
findings  of  the  county  superintendent;  where- 
upon this  action  ensued,  and  the  trial  court 
seems  to  have  taken  the  same  view  as  the 
county   superintendent. 

The  county  superintendent,  and,  no  doubt, 
the  trial  court,  proceeded  upon  the  theory 
that  section  8049,  Comp.  Laws  1909,  author- 
ized an  adjustment  by  the  county  superin- 
tendent In  cases  like  this.  With  this  conclu- 
sion, we  cunnot  agree.  That  section  provides 
that,  "when  a  new  district  is  formed  In 
whole  or  In  part  from  one  or  more  districts 
possessing  a  schoolhouse  or  entitled  to  other 
property,  the  county  superintendent,  at  the 
time   of    forming   such    new    district,    shall 
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equitably  determine  tbe  proportion  of  tbe 
present  ralne  of  scboolhouse  or  other  proper- 
ty Justly  due  to  said  new  district  Sucb  pro- 
portion when  ascertained  shall  be  levied  by 
tbe  district  board  of  the  district  retaining 
the  scboolhouse  or  other  property  upon  the 
taxable  property  of  tbe  district,  and  shall  be 
collected  in  the  same  manner  as  If  the  same 
had  been  authorized  by  a  vote  of  the  dis- 
trict for  building  a  scboolhouse,  and  when 
collected  shall  be  paid  to  the  treasurer  of 
the  new  district,  to  be  applied  towards  pro- 
curing a  scboolhouse  for  such  district" 

It  is  obvious  that  tbat  section  has  no  ap- 
plication to  the  situation  presented  by  the 
facts  in  this  case.  In  the  Instant  case  there 
was  no  creation  of  a  new  district,  but  sim- 
ply a  transfer  of  part  of  tbe  territory  of 
one  district  to  another.  This  Is  authorized 
by  section  7975,  Comp.  Laws  1909.  We  find 
no  provision  of  law  for  the  adjustment  of 
the  assets  and  liabilities  occasioned  by  such 
a  change  In  the  boundaries  of  a  district  by 
the  county  superintendent  or  any  other  per- 
son, board,  or  court.  After  detaching  tbe 
territory  from  one  district  and  adding  it  to 
another,  the  two  municipalities  retained 
their  leg^al  status,  as  though  no  change  had 
taken  place.  Tbe  rule  seems  to  be  that, 
where  part  of  the  territory  of  one  school 
district  is  annexed  to  another,  unless  some 
provision  Is  made  by  law  respecting  tbe 
property  and  existing  liabilities,  the  property 
within  the  detached  territory  belongs  to  tbe 
municipality  to  which  it  is  attached;  and 
each  is  responsible  for  tbe  debts  contracted 
by  It  prior  to  the  change.  Winslow  v.  France, 
Treas.,  20  Okl.  303,  94  Pac.  689;  Laramie 
County  T.  Albany  County  et  al.,  92  U.  S. 
307,  23  L.  Ed.  552;  North  Hempstead  ▼. 
Hempstead,  2  Wend.  (N.  Y.)  109;  Wade  et 
al.  V.  City  of  Richmond,  59  Va.  583;  Hlg- 
ginbotham's  Ex'rs  v.  Commonwealth,  66  Va. 
627;  Watson  et  al.  v.  Commissioners  of  Pam- 
Uco,  82  N.   G  17. 

In  Winslowi  v.  France,  supra,  Mr.  Chief 
Justice  Williams,  in  discussing  this  proposi- 
tion In  Its  application  to  counties,  says: 
"If  a  portion  of  a  territory  is  annexed  to 
another  county,  unless  some  provision  is 
made  In  the  act  respecting  the  property  and 
existing  liabilities  of  the  old  county,  the 
territory  or  Inhabitants  detached  from  the 
original  county  lose  all  claim  to  share  in 
the  property  belonging  to  the  county  from 
which  it  was  taken.  Whilst  it  Is  thus  re- 
lieved from  the  Indebtedness  resting  upon 
the  latter,  yet  it  incurs  the  liabilities  and 
shares  in  the  property  of  the  county  to  which 
it  is  attached,  and  la  equally  subject  to  as- 
sessment and  taxation  for  that  purpose." 

It  follows  that  the  judgment  of  the  court 
below  must  be  reversed  and  the  cause  re- 
manded, with  directions  to  dismiss  the  same, 
at  the  costs  of  the  plaintiff.  All  the  Jus- 
tices concur. 


(Okl. 

(M  Okl.  ») 

TUBNBB  r.  TDRNER. 
(Supreme  Court  of  Oklahoma.    July  1,  191Z) 

(ByUaiu*  hv  the  Court.) 

1.  TansTB  (H  92%,  102*)— EBtabushmjewt— 

CONSTBUCTIVB  TBUST  —  VAUDITT   0»  ORAI. 

Teust. 

One  brother  and  joint  heir  to  a  certain 
tract  of  land  entered  into  an  agreement  with 
another  brother,  who  was  the  administrator 
selling  tbe  land,  that  he  would  bid  in  tbe  land 
at  the  adminiatrator'i  sale,  he  and  tbe  ad- 
ministrator advancing  money  necessary  to  pay 
claims  aeainst  the  estate,  and  to  buy  in  ao 
individual  interest  which  a  third  party  had  pur- 
chased from  other  heirs,  and  that  they  would 
agree  on  a  price  and  sell  one  to  the  other,  or 
they  would  sell  tbe  land  to  some  stranger,  and 
after  each  had  taken  out  of  the  proceeds  the 
money  advanced  by  him  the  balance  should  be 
divided  equally  between  the  brother  bidding, 
the  admicistrator,  and  an  insane  brother,  who 
was  also  a  joint  heir  of  the  land.  The  land 
was  bid  in,  and  an  administrator's  deed  made 
to  thf  brother  bidding,  which  recited  a  consid- 
eration of  $1,600.  The  administrator  made  a 
sworn  report  to  the  court,  showing  that  be 
had  sold  the  land  for  $1,600.  Mo  money  was 
actually  paid  the  administrator.  Four  years 
after  the  sale,  during  all  of  which  time  the  ad- 
ministrator remained  in  possession,  the  broth- 
er, to  whom  the  deed  was  made,  brought  suit, 
claiming  title  by  virtue  of  the  deed.  Held,  that 
the  agreement  between  the  bidder  and  the  ad- 
ministrator constituted  the  bidder  a  construc- 
tive trustee  of  the  land,  and  that  it  was  not 
snch  a  trust  as  was  required,  by  section  7267, 
Snyder's  Comp.  Laws,  to  be  in  writing. 

[Ed.  Note. — For  other  cases,  see  Trusts, 
Cent  Dig.  !{  141,  153;  DecDIg.  H  02%,  102.*] 

2.  Executors  and  AomNiBTBATOBS  (i  365*) 
—Sales  Under  Order  of  Coub't— Purchasb 

BT    ADIUNISTRATOB— "PUROHABKK." 

The  administrator  did  not,  by  enterinr 
into  the  agreement  become  a  "purchaser,' 
within  the  inhibition  of  section  5346,  Snyder's 
Comp.  Iaivs. 

[Ed.  Note.— For  other  cases,  see  Ezecuton 
and  Administrators,  Cent  Dig.  {{  1498-1503; 
Dec.  Dig.  %  365.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  7,  pp.  5858-5860;    vol.  8,  p.  7775.] 

3.  Estoppel  (t  80*)!— Pbejttdice  as  Eleuent. 

The  administrator,  as  against  tbe  broth- 
er to  whom  the  deed  was  made,  was  not  es- 
topped by  his  report  of  sale  to  show  the  real 
facts. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  {§  214.  215;   Dec.  Dig.  {  80.*1 

Commissioners'  Opinion,  Division  No.  2. 
Appeal  from  District  Court,  Cleveland  Coun- 
ty;   R.  McMillan,  Judge. 

Action  by  Joseph  T.  Turner  against 
Charles  B.  Turner.  Judgment  establishing 
a  trust  in  favor  of  defendant,  and  plaintiff 
appeals.    AfBrmed. 

J.  B.  Dudley,  of  Norman,  and  Jas.  L. 
Brown,  of  Oklahoma  City,  for  plaintiff  In  er- 
ror. Ben  F.  Williams  and  C.  M.  Keiger, 
both  of  Norman,  for  defendant  in  error. 

BOSSEB,  a  This  was  an  ejectment  suit 
by  Joseph  T.  Turner  against  Charles  B. 
Turner  in  the  district  court  of  Cleveland 
county.  Joseph  T.  Turner, and  Charles  E. 
Turner  are  brothers.    William  Turner,  their 
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fatber  died  Intestate,  aelsed  ot  the  land  in 
controTeray,  and  left  six  children  his  sole 
heirs.  It  seems  that  be  was  indebted;  but 
the  record  does  not  show  to  what  extent. 
Three  of  his  children,  John  Turner,  William 
A.  Turner,  and  James  F.  Turner,  sold  their 
interest  in  the  land  to  one  H.  Oowan.  The 
defendant,  Charles  E.  Turner,  was  appointed 
administrator  of  the  estate.  He  obtained 
an  order  to  sell  the  land  in  controversj,  for 
the  purpose  of  paying  the  debts  of  the  es- 
tate, and  advertised  the  land  for  sale.  He 
and  the  plaintiff  had  an  understanding  with 
one  Dr.  Nail  that  if  the  land  did  not  bring 
beyond  a  certain  price  tliat  Nail  should  buy 
the  land  at  the  sale  with  money  to  be  fur- 
nished by  plaintlCt  and  defendant,  and  that 
he  would  then  deed  tlie  land  back  to  them 
and  another  brother,  Andrew  J.  Turner,  who, 
it  seems,  is  not  of  sound  mind.  Just  a 
short  time  before  the  sale,  the  plaintiff  sug- 
gested to  the  defendant  that  they  did  not 
know  whether  Nail  was  reliable,  and  that  it 
would  be  I>etter  for  plaintifl  to  boy  the  land 
and  hold  it  in  the  same  way.  The  defend- 
ant then  requested  Nail  not  to  bid  in  the 
land.  The  land  was  actually  bid  ia  by  the 
plaintiff,  and  the  deed  was  made  to  him  by 
the  defendant  as  administrator.  The  deed 
recited  a  consideration  of  $1,000.  No  mon- 
ey was  actually  paid  him.  The  plaintiff  and 
defendant  borrowed  $500,  and  that,  or  a 
greater  part  of  it,  was  used  in  buying  the 
interest  of  H.  Cowan  in  the  land.  The 
agreement,  As  testified  by  the  defendant 
and  found  to  be  true  by  the  trial  court,  was 
that  the  plaintiff,  defendant,  and  the  insane 
brother,  Andrew  J.  Turner,  were  each  to 
hold  a  one-third  interest  in  the  land,  after 
deducting  the  amounts  advanced  by  plain- 
tiff and  defendant,  and  the  plaintiff  and  de- 
fendant were  to  agree  ui)on  a  valuation  and 
sell  out  one  to  the  other,  or  they  were  to 
sell  out  to  some  third  party,  and  take  out 
the  money  they  had  each  Invested  and  divide 
the  surplus,  if  any,  equally  among  the  three, 
the  plaintiff,  defendant,  and  Andrew  J.  Tur- 
ner. The  administrator  made  a  report  of  sale 
of  the  land,  under  oath,  showing  that  he  had 
sold  the  land  to  Joseph  T.  Turner  for  the  sum 
of  $1,600.  After  the  sale  the  defendant  re- 
mained in  po8se*S8ion  of  the  land  for  several 
years.  He  had  the  deed  recorded,  and  re- 
tained possession  of  the  land.  There  was  a 
Judgment  for  defendant,  establishing  a  trust, 
and  the  plaintiff  appeals.  The  Judgment  ex- 
pressly saves  the  rights  of  the  plaintiff  to 
have  bis.  equity  in  the  land  settled  and  ad- 
Justed  by  further  proceedings. 

The  contentions  of  plaintiff  are:  First 
That  the  contract  between  plaintiff  and  de- 
fendant was  not  enforceable,  for  the  reason 
that  it  was  not  in  writing,  and  was  invalid 
within  the  statute  of  frauds  and  statute  of 
uses  and  trusts.  Second.  That  it  was  in- 
valid, t>ecaus6  it  was  an  attempt  by  the  ad- 
ministrator to  purchase  the  property  of  the 
estate,  in  violation  of  the  statute.     Third. 


That  the  defendant  was  estopped,  by  his  re- 
cital in  his  deed  and  the  proceedings  in  tlie 
probate  case,  from  claiming  any  interest  in 
the  land. 

[1  ]  The  first  proposition  is  the  difficult  one. 
The  provisions  of  the  statute  of  frauds  with 
reference  to  contracts  to  convey  land  are 
not  applicable.  The  defendant  does  not  al- 
lege there  was  a  contract  to  convey  lands. 
The  allegations  of  the  answer  are  that  the 
land  was  conveyed  to  plaintiff  in  trust  to 
reimburse  himself  and  defendant  for  money 
they  advanced,  and  to  divide  the  amount 
the  land  was  worth  over  what  they  had  ad- 
vanced into  three  parts,  each  of  them  to 
receive  one  and  their  insane  brother,  An- 
drew, to  receive  one. 

Section  7267,  Snyder's  Comp.  Laws,  pro- 
vides that  "no  trust  in  relation  to  real  prop- 
erty is  valid,  unless  created  or  declared:  (1) 
By  a  written  instrument,  subscribed  by  the 
trustee  or  by  his  agent  thereto  authorized 
by  writing.  (2)  By  the  instrument  under 
wliich  the  trustee  claims  the  estate  affected; 
or  (3)  by  operation  of  law."  The  facts  as 
shown  create  a  trust  by  operation  of  law. 
The  trust  is  of  the  class  known  as  construe- 
tive  trusts. 

An  examination  of  the  record  shows  that 
the  two  brothers  wanted  the  land  to  bring 
what  it  was  worth,  and  thai  they  agreed,  if 
it  did  not  bring  a  certain  price,  they  would 
have  it  bid  in,  and  they  would  themselves 
advance  the  money  necessary  to  pay  off  the 
claims  against  the  estate.  Three  of  the 
brothers  had  sold  their  interest,  and  the 
purchaser  from  them,  Cowan,  had  to  be  re- 
paid. The  insane  brother,  Andrew,  had  an 
interest  in  the  land,  subject  to  the  debts. 
The  plaintiff  proposed  to  buy  it  in,  and  to 
bold  it  in  trust  for  all  three,  subject  to  his 
and  defendant's  right  to  have  tlie  money 
they  advanced  repaid  to  them.  It  is  very 
clear  that  tf  plaintiff  prevails  in  this  action 
an  injustice  will  be  done  the  other  two 
brothers.  The  statute  of  frauds  cannot  be 
used  to  effectuate  a  fraud.  Hughes,  Datum 
Posts,  182,  li.  C.  341. 

In  this  case,  if  plaintiff  is  permitted  to 
recover,  he  wiU  gain  an  advantage  from  a 
statute  that  was  intended  to  prevent  fraud 
and  perjury.  Whenever  a  person  conveys 
land  to  another  under  such  circumstances  as 
that  the  other  cannot,  in  equity  and  good 
conscience,  hold  it,  equity  will  consider  him 
a  constructive  trustee  for  the  persons  right- 
fully entitled.    Perry  on  Trusts,  §  171. 

The  plaintiff  and  defendant,  together  with 
Andrew  Turner,  were  Joint  tenants  or  co- 
partners in  the  land.  The  general  rule  ia 
that  a  Joint  tenant  cannot  buy  in  an  out- 
standing title  and  hold  It  adversely  to  his 
cotenauts,  but  that  he  must  hold  It  for  their 
benefit,  with  the  right  to  require  them  to 
contribute  their  proportion  of  whatever  the 
outstanding  title  costs  him.  38  Cyc.  40.  In 
this  case  the  defendant,  as  tenant  in  com- 
mon, desiring  to  protect  his  own  interest 
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and  the  interest  of  bis  Insane  brother,  en: 
tered  Into  the  agreement  that  was  made 
with  plaintiff.  If  the  plaintiff  had  not  en- 
tered Into  this  agreement,  defendant  might 
have  made  some  other  arrangements  that 
would  have  protected  their  interest.  To  al- 
low plaintiff  to  hold  the  land  would  be  to 
•allow  him  to  profit  by  his  breach  of  con- 
tract, and  deprive  defendant  of  the  interest 
he  thought  he  was  protecting,  and  which  he 
might  have  protected  in  some  other  way, 
had  plaintiff  not  made  the  agreement  he  did. 
No  cases  exactly  In  point  have  been  found; 
but  a  number  of  cases  in  which  the  same 
principle  is  involved  can  be  cited  as  sustain- 
ing the  conclusion  that  the  plaintiff  in  the 
case  held  the  land  purchased  by  him  as  con- 
structive trustee. 

In  the  case  of  Chadwlck  ▼.  Arnold,  34 
Utah,  48,  95  Pac.  627,  a  mortgagor  entered 
into  an  agreement  with  a  person,  by  which 
he  was  to  buy  the  mortgaged  premises,  tak- 
ing title  in  his  own  name,  and  upon  promise 
of  a  certain  sum  he  was  to  reconvey  the 
property  to  mortgagor.  It  was  held  that  a 
trust  ex  malefldo  arose,  enforceable,  though 
the  contract  was  not  in  writing,  as  required 
by  the  statute  of  frauds.  In  the  course  of 
the  opinion,  the  court  said : 

"The  doctrine,  however,  is  quite  generally 
accepted  that  .K  trust  ex  malefldo  arises 
whenever  a  person  acquires  the  legal  title 
to  property  of  another  by  means  of  an  In- 
tentional false  or  fraudulent  verbal  promise 
to  hold  the  same  for  a  certain  purpose,  and, 
having  thus  obtained  the  title,  retains  and 
claims  the  property  as  his  own.  The  doc- 
trine is  well  stated  in  volume  3,  Pom.  Eq. 
Jur.  (3d  Ed.)  $  1055,  as  follows:  'A  second 
well-settled  and  even  common  form  of  trusts 
ex  malefldo  occurs  whenever  a  person  ac- 
quires the  legal  title  to  land  or  other  prop- 
erty by  means  of  an  intentionally  false  or 
fraudulent  verbal  promise  to  bold  the  same 
for  a  certain  spedfled  purpose,  as,  for  ex- 
ample, a  promise  to  convey  the  land  to  a 
designated  individual,  or  to  reconvey  it  to 
the  grantor,  and  the  like;  and,  having  thus 
fraudulently  obtained  the  title,  he  retains, 
uses,  and  claims  the  property  as  absolutely 
bis  own,  so  that  the  whole  transaction  by 
means  of  which  the  ownership  is  obtained  la 
In  fact  a  scheme  of  actual  deceit  Equity 
regards  such  a  person  as  holding  the  proper- 
ty charged  with  a  constructive  trust,  and 
will  compel  him  to  fulflU  the  trust  by  con- 
veying according  to  his  engagement.' 

"And  in  sedion  1056:  "The  foregoing  cases 
should  be  carefully  distinguished  from  those 
in  which  there  is  a  mere  verbal  promise  to 
purchase  and  convey  land.  In  order  that 
the  doctrine  of  trusts  ex  malefldo  with  re- 
spect to  land  may  be  enforced  under  any 
circumstances,  there  must  be  something  more 
than  a  mere  verbal  promise,  however  un- 
equivocal; otherwise  the  statute  of  frauds 
would  be  virtually  abrogated.    There  must 


be  an  element  of  positive  fraud  accompany- 
ing the  promise,  and  by  means  of  which  the 
acquisition  of  the  legal  title  is  wrongfully 
consummated.  Equity  does  not  pretend  to 
enforce  verbal  promises  in  the  face  of  the 
statute;  it  endeavors  to  prevent  and  punish 
fraud  by  taking  from  the  wrongdoer  the 
fruits  of  bis  deceit,  and  it  accomplishes  this 
object  by  its  beneficial  and  far-reaching  doc- 
trine of  constructive  trusts.' 

"And  in  a  note  to  section  1055  it  is  said : 
*The  doctrine  is  often  used  with  great  effica- 
cy to  prevent  the  triumph  of  fraud,  and  to 
protect  persons  under  necessities,  in  cases 
where,  at  execution  sale  or  mortgage  fore' 
closure,  or  other  compulsory  public  sale,  a 
party  buys  in  the  land  under  a  prior  fraudu- 
lent promise,  made  to  the  owner,  that  the 
purchaser  will  take  the  title,  hold  the  prop- 
erty for  the  beneflt  of  such  owner,  and  will 
reconvey  to  him  on  being  repaid  the  amount 
advanced  for  the  purchase  price;  and,  hav- 
ing thus  by  fraudulent  contrivance  cut  off 
competition  and  prevented  the  owner  from 
making  other  arrangements  to  protect  bis 
property,  and  having  obtained  the  property, 
perhaps,  for  much  less  than  its  real  value, 
he  refuses  to  abide  by  his  verbal  promise, 
and  retains  the  land  or  other  property  as 
absolutely  his  own.  Equity  will  relieve  the 
defrauded  owner  by  impressing  on  the  prop- 
erty a  trust  ex  malefldo,  and  by  treating  the 
purchaser  as  a  trustee  in  invitum.' 

"Mr.  Waterman,  in  his  work  on  Speciflc 
Performance  of  Contracts,  at  section  252, 
says:  "A  verbal  agreement,  entered  into  by 
A.  and  B.  with  an  execution  debtor  whose 
land  is  about  to  be  sold  by  the  sheriff,  to 
purchase  it  with  their  own  funds  and  hold 
it  for  his  beneflt  is  equivalent  to  a  loan  of 
money  and  a  taking  of  the  title  as  security 
for  its  repayment,  or  an  agreement  by  one 
person  to  purchase  land  for  the  beneflt  of 
another,  under  the  circumstances  which 
would  amount  to  fraud  upon  the  latter,  if 
the  former  were  allowed  to  repudiate  hia 
promise,  and  therefore  is  not  within  the 
statute  of  frauds.' 

"And  in  section  253:  'Where  it  is  verbal- 
ly agreed  between  the  vendor  of  land  at  a 
Judicial  sale  and  the  purchaser  that  the  pur- 
chaser's rights  shall  be  only  those  of  a 
mortgagee,  and  he  fraudulently  violates  the 
contrad  by  obtaining  an  absolute  deed  to 
himself  and  selling  the  land  to  a  third  per- 
son, who  has  notice  of  the  agreement,  the 
purchaser  and  his  vendee  hold  the  title  in 
trust  for  the  original  owner.' 

"With  respect  to  the  question  when  a  con- 
structive trust  will  be  created  by  a  court 
of  equity,  at  section  171,  vol.  1,  Perry  on 
Trusts  (4th  Ed.),  it  is  said:  'Thus,  where 
one  buys  land  at  an  execution  sale,  or  under 
a  trust  deed,  under  an  agreement  with  the 
debtor  that  the  latter  may  redeem,  the  pur- 
chaser hdlds  in  trust;  it  would  be  a  fraud 
to  allow  him  to  repudiate  tb«  contract* 
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"^n  the  case  of  Ornbn  y.  Richardson,  128 
HL  178,  21  N.  B.  18,  it  Is  observed :  'Where 
one  having  an  interest  la  induced  to  confide 
Id  the  verbal  promise  of  another  that  he  will 
purchase  for  the  benefit  of  the  former  at 
a  sheriff's  sale,  and  in  pursuance  of  this  al- 
lows him  to  become  the  holder  of  the  legal 
title,  a  subsequent  denial  by  the  latter  of 
the  confidence  is  such  a  frand  as  will  con- 
vert the  purchaser  into  a  trustee  ex  male- 
flda' 

"In  support  of  these  texts  are  the  follow- 
ing cases:  Sandfoss  v.  Jones,  85  Cal.  481; 
Wolford  V.  Herrington,  74  Pa.  811,  16  Am. 
Rep.  648;  Mulholland  v.  York,  82  N.  C.  610; 
Tankard  v.  Tankard,  84  N.  C.  286;  Avery  v. 
Stewart,  136  N.  C.  437,  48  8.  E.  776,  68  U 
R.  A.  776;  Rose  v.  Bates,  12  Uo.  30;  Sogglns 
T.  Heard,  31  Miss.  426;  Dodd  v.  Wakeman, 
26  N.  J.  Eq.  484;  CnUer  v.  Babcock,  81  Wis. 
196,  51  N.  W.  420,  29  Am.  St  Rep.  229;  Ryan 
▼,  Dox,  34  N.  T.  307,  9  Am.  Dec.  696;  Lalng 
▼.  McKee,  13  Mich.  124,  87  Am.  Dec.  738." 

In  Dickson  v.  Stewart,  71  Neb.  424,  98 
N.  W.  1086,  116  Am.  St.  Rep.  696,  it  was 
held,  where  a  party  acquires  legal  title  by 
purchase  of  land  at  the  sheriffs  sale,  in  pur- 
snance  of  parol  agreement  with  the  Judg- 
ment debtor  that  he  will  hold  the  property 
as  security  for  the  loan  or  the  money  paid 
and  relieve  the  land  from  the  Judgment  Hen, 
and  that  he  will  reconvey  when  the  money 
is  refunded,  that  sncb  as  agreement  is  not 
within  the  statute  of  frauds,  and  that  he 
can  be  compelled  to  reconvey.  See,  also, 
PbllUpB  T.  Hartenberg,  181  Mo.  463,  80  S. 
W.  891,  and  cases  there  cited;  Ciollins  ▼. 
Williamson,  94  Oa.  636,  21  S.  E.  140;  Pope 
V.  Dapray,  176  111.  478,  62  N.  E.  68. 

In  Griffin  v.  Scblenk,  139  Ky.  523,  102  S. 
W.  887,  a  parol  agreement  between  Joint 
owners  of  land  that  one  of  them  should  bid 
In  the  land  at  the  mortgagee's  sale  for  the 
benefit  of  all  was  held  valid.  In  the  course 
of  the  opinion,  the  court  said:  "Appellant's 
contention  that  the  agreement,  being  parol, 
was  within  the  statute  of  frauds  is  wholly 
untenable.  'An  agreement  between  Joint  own- 
ers oif  real  estate  that  one  shall  bid  at  a 
public  sale  of  it  for  the  benefit  of  both  (or 
all)  is  valid,  although  by  parol.'  29  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  899.  Appellant's 
purchase  of  the  land  under  the  agreement 
created  a  trust  by  operation  of  law  for  the 
Joint  benefit  of  all  the  appellees  and  herself. 
Such  trusts  are  enforceable  at  the  suit  of  all 
or  any  of  the  beneficiaries.  It  is  not  mate- 
rial tliat  she  was  not  paid  in  advance  their 
proportion  of  the  money  to  purchase  the 
property.  Some  of  them,  according  to  the 
evidence,  were  ready  and  able  to  buy  it  when 
her  bid  was  accepted,  but  were  prevented  by 
the  agreement  from  bidding.  In  permitting 
appellees  to  share  with  appellant  the  benefit 
of  the  purchase,  the  court  could  require 
them  to  contribute  ratably  to  the  making  up 
of  the  purchase  price.     Appellees  showed 


their  willingness  to  contribute  their  respect- 
ive shares  of  the  purchase  price  paid  for  the 
land  by  appellant,  but  were  not  permitted  to 
do  so  by  her  act  in  repudiating  the  trust 
Imposed  by  the  agreement.  Constructive 
trusts  are  held  not  within  the  statute  of 
frauds,  because  they  are  bottomed  on  the 
doctrine  of  estoppel,  and  the  operation  of  an 
estoppel  is  never  affected  by  the  statute  of 
frauds.  Morris  v.  Shannon,  76  Ey.  89;  Mar- 
tin V.  Martin,  66  Ey.  8;  MUler  v.  Antle,  65 
Ky.  407,  92  Am.  Dec.  495;  Green  v.  Ball, 
67  Ky.  588;  Parker  v.  Catron  [120  Ky.  145], 
86  S.  W.  740,  27  Ky.  Law  Hep.  536  [117  Am. 
St  Rep.  676];   Pomeroy's  Eq.  §§  1030-1044." 

In  Carr  v.  Craig,  138  Iowa,  126,  116  N.  W. 
720,  the  court  said:  "We  see  no  difficulty 
about  establishing  such  a  trust  obligation 
in  a  court  of  equity  by  parol  evidence.  Such 
evidence  is  not  to  be  shut  out  on  the  ground 
that  it  tends  to  show  an  express  trust  in 
land,  in  violation  of  the  statute  of  frauds, 
but  is  admissible  to  establish  a  constructive 
trust  arising  from  the  violation  by  the  de- 
fendant of  the  confidence  reposed  in  him  by 
his  own  procurement,  violation  of  which 
constituted  a  fraud.  There  Is  enough  in  this 
record  to  show  that,  wmie  defendant  induced 
plaintiff  to  allow  him  to  acquire  title  to  her 
land  by  foreclosure,  by  means  of  a  promise 
to  refund  to  her  the  money  she  had  invest- 
ed, his  real  intention  was  to  acquire  title, 
and  hold  it  in  violation  of  such  agreement. 
This  purpose  is  evidenced  by  his  subsequent 
conduct  Under  such  circumstances,  a  court 
of  equity  will  treat  the  acts  of  the  defendant 
as  constructively  fraudulent  and  defeat  his 
attempted  wrong  by  imposing  upon  him  a 
duty  in  the  nature  of  a  trust  to  carry  out 
his  agreement  although  established  only  by 
parol  evidence.  Gregory  v.  Bowlsby,  126 
Iowa,  588  [102  N.  W.  617];  Grossman  v. 
Keister,  223  111.  69,  79  N.  E.  68,  8  L.  R.  A. 
(N.  S.)  698,  114  Am.  St  Rep.  305;  Larmon 
V.  Knight,  140  111.  233,  29  N.  E.  1116,  33 
Am.  St  Rep.  229;  2  Pomeroy,  Equity  (2d 
Ed.)  H  1044-1066." 

In  Frost  v.  Perfleld,  44  Wash.  185,  87  Pac, 
117,  the  same  conclusion  Is  arrived  at,  vrlth- 
out  giving  much  reason, .  other  than  it  was 
wrong  for  the  purchaser  to  so  abuse  the  con- 
fidence of  the  owner,  who  bad  relied  upon 
him.  See,  also,  Davis  v.  Kerr,  141  N.  C.  13, 
53  S.  E.  619;  Phillips  v.  Hardenberg,  181 
Mo.  463,  80  S.  W.  891;  Collins  v.  WUllam- 
son,  94  Ga.  635,  21  S.  E.  140;  Pope  t.  Da- 
pray,  176  111.  478,  62  N.  B.  68. 

It  is  not  Intended  to  hold  In  this  opinion 
that  an  agreement,  such  as  was  made  here, 
would  be  enforced  between  strangers  to  the 
property,  unless  in  writing.  It  is  only  in 
cases  where  the  person,  who  is  seeking  to 
enforce  the  agreement,  has  an  interest  In  the 
property  sold  that  such  a  parol  agreemeilt 
can  be  enforced;  but  where  a  person  has  an 
interest  in  the  property,  and  relies  upon  the 
promise  that  the  purchase  will  be  made  for 
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his  benefit,  It  will  be  enforced.  Because  of 
the  promise,  he  has  probably  neglected  to 
take  other  steps  that  he  might  have  taken 
to  protect  himself,  and  thereby  a  fraudulent 
advantage  has  been  taken.  See  Lancaster 
V.  Long,  220  Pa.  449,  09  Atl.  993;  Boyd  v. 
Hanklnson,  92  Fed.  49,  34  C.  C.  A.  197. 

[2]  The  second  question  must  also  be  de- 
cided against  the  appellant.  It  is  true  the 
law  prohibits  an  administrator  from  pur- 
chasing at  his  own  sale.  This  is  a  salutary 
rule,  and  cannot  be  too  rigorously  enforced. 
No  man  can  lawfully  act  in  a  matter  where 
there  is  conflict  between  duty  and  Interest. 
It  Is  the  duty  of  an  administrator  to  get  the 
best  price  possible.  If  he  were  permitted  to 
buy,  it  would  be  to  his  interest  to  obtain 
the  property  at  the  lowest  price  possible. 
The  two  positions  are  incompatible. 

But  this  principle  has  no  application  In  this 
case.  Under  the  agreement  of  plaintiff  and 
defendant,  there  was  to  be  no  change  In  the 
title,  except  that  they  should  be  reimbursed 
for  the  money  paid  out  by  them  in  obtaining 
Cowan's  interest  and  paying  the  debts  of  the 
deceased.  The  defendant  did  not  get  more 
than  he  already  had.  No  one  was  hurt  No 
one's  Interest  was  alTected  further  than  to 
the  extent  of  the  money  advanced.  Defend- 
ant, in  entering  into  the  contract  with  plain- 
tiff, was  merely  protecting  his  own  interest 
and  that  of  the  other  tenants  in  common, 
or  coparceners.  The  rule  is  laid  down  in 
18  Cyc.  771  that,  if  the  personal  representa- 
tive has  an  interest  in  the  estate,  he  may 
purchase  at  his  own  sale,  if  necessary  to  pro- 
tect his  Interest  A  number  of  authorities 
are  cited  in  support  of  this  rule,  and  an  ex- 
amination shows  they  are  in  point.  Section 
5346  of  Snyder's  Comp.  Laws  prohibits  an 
administrator  from  purchasing  property  of 
the  estate  he  represents.  Whether  this  stat- 
ute will  prevent  an  administrator  from  pur- 
chasing property  in  which  he  owns  an  inter- 
est, in  order  to  protect  that  Interest,  It  is  not 
necessary  to  decide  in  this  case.  In  this 
case  the  administrator  did  not  purchase  any- 
thing he  did  not  already  own.  lie  merely 
protected  his  own  Interest  and  that  of  his 
insane  brother  by  buying  in  Cowan's  interest 
and  paying  off  the  debts  of  the  estate. 

[3]  The  recitals  in  his  report  of  sale  of  the 
land  do  not  estop  the  defendant  from  prov- 
ing the  contract  with  plaintiff.  To  create  an 
estoppel,  it  must  be  shown  that  the  party 
against  whom  it  is  sought  to  invoke  the  es- 
toppel has,  by  words  or  conduct  upon  which 
the  party  Invoking  the  estoppel  relied,  in- 
duced him  to  change  his  situation  in  such 
a  way  that  it  would  result  in  loss  to  him  to 
show  the  real  facts.  16  Cyc.  722;  Horn  v. 
Cole,  51  N.  H.  287,  12  Am.  Rep.  Ill ;  Clark 
V.  Parsons,  69  N.  H.  147,  39  Atl.  898,  76  Am. 
St  Rep.  157.  The  filing  of  the  report  did 
not  deceive  plaintiff.  lie  was  not  induced  to 
alter  his  position  with  reference  to  the  prop- 
erty in  any  way.    All  he  did  was  done  before 


the  report  was  filed.  The  filing  of  the  re- 
port did  not  estop  defendant  from  asserting 
his  right  against  the  plaintiff.  The  report 
was  filed  as  it  was  pursuant  to  the  agree- 
ment with  plaintiff.  No  one  was  defrauded. 
The  only  persons  interested  were  the  cred- 
itors and  the  plaintiff,  defendant,  and  their 
insane  brother.  The  creditors  were  paid,  and 
the  brother's  rights  were  safeguarded  by  the 
contract. 

No  opinion  is  expressed  as  to  the  effect  of 
the  report  as  to  others  than  parties  to  the 
contract 

The  judgment  should  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 

<M  OU.  la) 
OKLAHOMA    FIRE   INS.   CO.   T.   BARBER 

ASPHALT  PAVING  CO. 
(Supreme  Court  of  Oklahoma.    May  14,  1912.) 

(SyUaiut  by  the  Court.) 

1.  Corporations  (|  507*)— Actioms— Service 
OF  Process. 

Where  the  statute  points  out  a  particular 
method  of  serving  process  upon  a  domestic 
corporation,  such  method  is  exclusive,  and 
must  be  followed. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
Uons,  Cent.  Dig.  §{  1971-1974,  1976-2000; 
Dec.  Dig.  f  507.»] 

2.  Corporations  ({  507*)— Actions— Service 
OF  Process. 

A  service  of  summons  upon  a  director  of 
a  domestic  corporation,  other  than  the  chair- 
man of  the  board,  is  unauthorized  by  section 
5604,  Comp.  Laws  1909;  it  not  appearing  in 
the  return  that  such  director  was  cliairman 
of  the  board,  or  that  be  occupied  any  office 
named  in  said  section,  though  the  return  re- 
cites that  director  served  was  "the  highest  of- 
ficer" of  the  defendant  corporation  to  l>e  found 
in  the  county. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions. Cent.  Dig.  §{  1971-1974,  1976-2000; 
Dec.  Dig.  t  507.*] 

3.  Corporations  (S  507*)— Actions— Service 
OF  Process— "Chief  Officer"  —  "Manag- 
ing Agent." 

A  director,  by  or  through  the  authority  of 
his  office,  is  not  a  "chief  omcer"  or  "managing 
agent"  of  a  domestic  corporation,  within  the 
meaning  of  section  5604,  Comp.  Laws  1909; 
henoe  service  of  summons  on  the  corporation 
cannot  be  had  by  the  delivery  of  a  copy  of  the 
summons  to  such  director. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §§  1971-1974,  1976-2000; 
Dec  Dig.  {$  507.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5,  pp.  4320-^323.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Superior  Court,  Muskogee  Coun- 
ty;   Farrar  L.  McCain,  Judge. 

Action  by  the  Bart>er  Asphalt  Paving 
Company  against  the  Oklahoma  Fire  In- 
surance Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed  and 
remanded. 

Brook  &  Brook,  of  Muskogee,  for  plaintiff 
In  error.  Masterson  Peyton,  of  Muskogee, 
for  defendant  in  error. 


*For  other  casei  sa«  gam«  topic  and  sectioa  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Kejr-No.  Series  *  Rep'r  Indeiei 
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SHARP,  C.  October  8,  1909,  defendant  In 
error,  plaintiff  below,  brought  suit  In  the 
enperlor  court  of  Muskogee  county  against 
the  plaintiff  in  error,  defendant  below,  to 
recover  judgment  on  a  certain  policy  of 
fire  Insurance  theretofore  Issued  by  said 
defendaot  to  plaintiff.  The  plaintiff  in  er- 
ror is  a  New  Tork  corporation;  the  de- 
fendant in  error  a  domestic  corporation. 
Summons  was  issued  October  8,  1909,  di- 
rected to  the  sheriff  of  Muskogee  county. 
The  return  thereon  is  in  the  following  lan- 
guage: "State  of  Oklahoma,  Muskogee  Coun- 
ty— Bs.:  Received  within  summons  on  this 
the  8th  day  of  October,  1909,  and,  as  com- 
manded therein,  made  search  for  the  presi- 
dent, vice  president,  secretary  and  treas- 
urer of  the  Oklalioma  Fire  Ins.  Co.,  and, 
failing  to  find  any  of  said  officers  of  said 
defendant  company  in  my  county,  I  summon- 
ed the  defendant,  the  Oklahoma  Fire  Ins. 
Co.,  on  this  the  9th  day  of  October,  1909, 
by  deliTering  a  certified  copy  of  the. within 
summons,  with  all  of  the  indorsements  there- 
on, to  Eck  E.  Brook,  one  of  the  directors 
of  said  company;  he  being  the  highest  offi- 
cer of  said  defendant,  the  Oklahoma  Fire  In 
surance  Company,  to  be  found  in  my  cou>^ 
ty.  In  witness  whereof,  I  hare  herr ' 
affixed  my  liand  and  seal  on  this  the  9th 
of  October,  1909,  R.  B.  Ramsey,  Shei 
J.  M.  Bmcker,  Deputy." 

Thereafter,  and  on  the  13th  day  of  Octo 
ber,  1909,  the  defendant  corporation  appear- 
ed specially,  and  filed  its  motion  to  quash 
the  summons  and  purported  service  thereof, 
claiming  that  said  summons  was  not  issued 
and  returned  according  to  law,  and  that  It 
was  not  served  upon  any  officer  or  agent  of 
defendant  corporation,  and  that  the  court 
did  not  thereby  acquire  jurisdiction  over 
said  defendant  This  motion  was  overruled 
and  exceptions  saved,  and  the  action  of  the 
court  la  assigned  as  error. 

[1]  Section  6604,  Comp.  Laws  1909,  pro- 
vides that:  "A  summons  against  a  corpora- 
tion may  be  served  upon  the  president,  may- 
or, chairman  of  the  board  of  directors,  or 
trustees,  or  other  chief  officer;  or,  if  its 
clilef  officer  is  not  found  in  the  county,  up- 
on its  cashier,  treasurer,  secretary,  clerk  or 
managing  agent;  or,  if  none  of  the  afore- 
said officers  can  be  found,  by  a  copy  left  at 
the  office  or  usual  place  of  business  of  such 
corporation,  with  the  person  having  cliarge 
thereof."  Where  the  statute  points  out  a 
particular  method  of  serving  process  upon 
domestic  corporations,  such  method  must  be 
followed.  Great  West  Mining  Co.  v.  Mining 
Co.,  12  Colo.  46,  20  Paa  771,  18  Am.  St 
Rep.  204;  Illinois  Central  Ry.  Co.  v.  Fair- 
point  Mfg.  Co.,  66  111.  App.  231;  Toledo  Ice 
Co.  T.  Monger,  124  Mich.  4,  82  N.  W.  663; 
State  ex  rel.  Ellis  y.  King  Bridge  Co.,  28 
Ohio  Clr.  Ct  147;  Keman,  Adm'x,  v.  North- 
em  Pac.  Ry.  Co.,  103  Wis.  356,  79  N.  W. 
403;  El  Paso  &  S.  W.  B.  Co.  v.  Kelley  (Tex.) 


83  S.  W.  855;  Kennedy  et  al.  v.  Hlbernla  Sav- 
ings &  Loan  Co.,  38  CaL  151;  Aldrich  v. 
Anchor  Coal  &  Development  Co.,  24  Or.  32, 
32  Pac.  756,  41  Am.  St  Rep.  831;  Reddlng- 
ton  V.  Mariposa,  etc.,  Mining  Co.,  19  Hun, 
405;  Cherry  v.  North,  etc.,  Ry.  Co.,  59  Ga. 
446;  Union  Pacific  Ry.  Co.  v.  MiUer,  87  111. 
46;  Waco  Lodge  Number  70,  I.  O.  O.  P.,  v. 
Wheeler,  69  Tex.  554;  Clark  ft  Marshall  on 
Corporations,  {  267;  Chambers  Bros.  &  Co. 
V.  King,  etc.,  Manufactory,  16  Kan.  270. 

Section  68  of  the  Civil  Code  of  Kansas, 
upon  which  the  decision  in  Chambers  Bros. 
V.  King,  etc.,  Manufactory  is  based,  is  identi- 
cal with  section  6604,  Comp.  Laws  1909. 

TlULt  there  must  be  a  compliance  with  the 
statute  is,  perhaps,  nowhere  better  express- 
ed than  by  the  Supreme  Court  of  the  United 
States,  in  Amy  et  al.  v.  City  of  Watertown, 
130  U.  S.  807,  9  Sup.  Ct  630,  32  L.  Ed. 
946,  in  which  Mr.  Justice  Bradley,  speak- 
ing for  the  court,  said:  "The  question,  then, 
is  reduced  to  this:  Whether,  in  case  the 
mayor  has  resigned,  and  there  is  no  presid- 
ing offlcer^^^he  t>oard  of  street  commission- 
Mch  seems  to  take  the  place 
council  of  the  city  for  many 
of  process  on  the  city  clerk 
ous  member  of  the  board 
°  common  law  (which  is 
latters  of  justice)  were 
-there  would  be  no  dif- 
->  of  any  head  officer, 
service  to  be  made 
as  it  might  deem 
s  statute  intervenes 

ai.  >n    law,   we   are 

bro  words,  and  are 

boui.  the  statute  as 

law.  which  decide 

that,    ,  "lod  of  serv- 

ing pro.  tatute,  that 

method  i  :he  rule  is 

especially  ,jce  to  corpora- 

tions.    Kib.  ,  ±7  Wall.  624,  21  [L. 

Ed.]   741;    A  ..la  v.   Fairfax,  95  U.   S. 

774,  24  [L.  Ev..j  583;  SetQemier  t.  Sullivan, 
97  U.  S.  444,  24  [L.  Ed.]  1110;  Evans  v. 
Dublin  ft  D.  R.  Co.,  14  Mees.  ft  W.  142; 
Walton  V.  Universal  Salvage  Co.,  16  Mees. 
&  W.  438;  Brydolf  v.  Wolf,  32  Iowa,  609; 
Hoen  v.  Atlantic  ft  P.  R.  Co.,  64  Mo.  661; 
Lehigh  Valley  Ins.  Co.  v.  Fuller,  81  Pa. 
398.  The  courts  of  Wisconsin  strictly  ad- 
here to  this  rule.  Congar  v.  Galena  ft  C. 
U.  R.  Co.,  17  Wis.  478,  485;  Watertown  v. 
Robinson,  69  Wis.  613  [17  N.  W.  642];  Wa- 
tertown V.  Robinson,  68  Wis.  230  [34  N.  W. 
137].  The  two  cases  last  cited  related  to 
the  charter  now  under  consideration.  In  the 
first  case,  service  was  made  upon  the  city 
clerk  and  upon  the  chairman  of  the  board  of 
street  commissioners,  whilst  the  board  was 
in  session,  in  the  absence  of  the  mayor,  who 
could  not  be  found  after  diligent  search. 
The  court,  after  referring  to  the  provisions 
of  the  charter  and  the  Revised  Statutes  on 
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the  snbject,  say:  The  question  whether  the 
ftevlsed  Statutes  control  as  to  the  manner 
»f  service  Is  not  a  material  InQulry  here, 
oecause  both  the  charter  and  general  pro- 
rlsion  require  the  serrice  to  be  made  upon 
the  mayor;  but  no  service  was  made  upon 
that  officer,  as  appears  by  the  return  of  the 
sheriff.  The  principle  is  too  elementary  to 
need  discussion  that  a  court  can  only  acquire 
Jurisdiction  of  a  party,  where  there  is  no 
appearance,  by  the  service  of  process  in  the 
manner  prescribed  by  law.'  In  the  last  case 
(decided  in  1887),  service  was  made  in  the 
same  manner  as  in  the  previous  one,  and  the 
court  say:  'When  the  statute  prescribes  a 
particular  mode  of  service,  that  mode  must 
be  followed.  "Ita  lex  scripts  est."  There 
Is  no  chance  to  speculate  whether  some  other 
mode  will  not  answer  as  well.  This  has  been 
too  often  held  by  this  court  to  require  fur- 
ther citations:  When  the  statute  designates 
a  particular  officer  to  whom  the  process 
may  be  delivered,  and  with  whom  it  may  be 
left,  as  service  upon  the  corporation,  no 
other  officer  or  person  can  be  substituted  In 
his  place.  The  designation  of  one  particular 
officer  upon  whom  service  may  be  made  ex- 
cludes all  others.  The  temporary  incon- 
venience arising  from  a  vacancy  in  the  of- 
fice of  mayor  affords  no  good  reason  for  a 
substitution  of  some  other  officer  in  his 
place,  upon  whom  service  could  be  made,  by 
unwarrantable  construction  not  contemplat- 
ed by  the  statute.'  It  is  unnecessary  to  look 
farther  to  see  what  the  law  of  Wisconsin  is 
on  this  subject  It  is  perfectly  clear  that  by 
that  law  the  service  of  process  in  the  pres- 
ent case  was  ineffective  and  void."  The  fact 
that  the  defendant  in  the  above  case  was  o 
municipal  corporation  does  not  distinguisb 
the  rule  announced  from  the  instant  case. 

A  number  of  the  states  have  enacted  that 
service  on  a  corporation  may  be  made  up- 
on a  director.  Washington,  A.  &  George- 
town E.  R.  Co.  V.  Brown,  17  Wall.  445,  21  L. 
Ed.  675;  Pennsylvania  R.  Co.  v.  Bennett, 
47  N.  J.  Law,  275;  Delaware,  eta,  Ry.  Co. 
V.  Ditton,  36  N.  J.  Law,  361 ;  Grubb  v.  Lan- 
caster Mfg.  Co.,  10  Phila.  (Pa.)  316;  Com- 
monwealth V.  Wilmington,  etc.,  R.  Co.,  2 
Pearson  (Pa.)  408;  Webb  v.  Cape  Fear  Bank,' 
50  N.  C.  288;  Sllsbee  v.  Quincy  Hotel  Co., 
30  lU.  App.  204. 

[2,  3]  There  is,  however,  no  such  statute 
in  thisi  state,  though  the  statute  specifical- 
ly provides  that  service  of  summons  may  be 
had  upon  the  chairman  of  the  board  of  di- 
rectors. The  return  of  the  officer  does  not 
show  that  Eck  E.  Brook  was  the  chairman  of 
the  board,  but.  Instead,  that  he  was  one  of 
the  directors  of  the  corporation.  The  fact 
that  the  statute  provides  that  summons  may 
be  be  had  on  the  chairman  of  the  board  of 
directors  speaks  not  only  affirmatively,  but 
it  also  speaks  negatively.  In  such  circum- 
stances, the  maxim,  "Expresslo  nnins  est  ex- 


clusio  alterius,"  has  a  particular  applica- 
tion. In  Alabama  &  Tennessee  R.  R.  Co.  v. 
Bums-McKlbbln  Co.,  43  Ala.  169,  the  sum- 
mons was  served  on  one  of  Uie  directors 
of  the  railroad  company.  The  court  held 
that  a  director  was  not  such  a  head  or  man- 
aging agent  thereof  as  contemplated  by  the 
statute,  and  observed  that  a  director,  by  vir- 
tue of  his  office,  could  attend  to  no  busl- 
nees  of  the  company  himself;  that  there 
must  be  enough  of  the  directory  present  to 
constitute  a  quorum,  and  that  they  must 
meet  at  a  time  and  place  at  which  every  other 
director  might  attend;  and  that  it  was  only 
in  such  a  meeting  that  he  was  an  officer  of 
the  company.  The  fact  that  the  return 
shows  that  Eck  B.  Brook,  a  director,  was 
the  highest  officer  of  the  defendant  corpo- 
ration to  be  found  in  the  county  does  not 
make  him  a  "chief  officer"  or  "managing 
agent,"  within  the  terms  of  the  statute. 

The  assignment  raises  a  question  entirely 
different  from  that  passed  upon  by  this  court 
in  Ravla  Granite  Ballast  Co.  t.  Wilson,  22 
Okl.  689,  98  Pac.  949;  Ozark  Marble  Co.  v. 
Still,  24  Okl.  559,  103  Pac.  686;  Cunningham 
Com.  Co.  V.  Rorer  Mill  &  Elevator  Co.,  25 
Okl.  133,  105  Pac.  676.  There  the  question 
was  one  of  the  right  of  substituted  service, 
where  the  return  failed  to  state  the  ab- 
sence from  the  county  of  the  president, 
mayor,  etc.,  and  did  not  go  to  the  question 
of  the  right  to  serve  summons  on  an  officer 
inferior  in  statutory  rank,  where  proper 
showing  of  the  absence  of  the  superior  officer 
appeared. 

The  motion  to  quash  the  service  of  sum- 
mons should  have  been  sustained.  Excep- 
tions being  saved  to  the  action  of  the  trial 
court  in  overruling  the  motion,  the  fact 
that  defendant  below  afterwards  answered 
and  went  to  trial  does  not  constitute  a 
waiver  of  its  right  to  urge,  as  ground  for 
reversal,  the  adverse  decision  on  the  motion 
to  quash.  Chicago  Building  &  Mfg.  Co.  ▼. 
Pewthers,  10  Okl.  724,  63  Pac.  964 ;  St  Lou- 
is &  S.  F.  R.  Co.  V.  Clark,  17  Okl.  562,  87 
Pac.  430. 

For  the  reason  given,  the  Judgment  of  the 
trial  court  should  be  reversed,  and  the 
cause  remanded. 

PER  CURIAM.    Adopted  In  whole. 


(S4  OU.  aot) 

O.  F.  HALEY  CO.  ▼.  STATE. 

(Supreme  Court  of  Oklahoma.    July  18,  1912.) 

(Syllaha»  ly  the  Court.) 

Intoxicating  Liquors   (|  251*)  —  Seakchks 
AND  Seizures — Interpleadeb. 

Wbere  a  firm  ships  whislcy  from  another 
state  into  that  part  of  this  state  formerly  In- 
dian TerritoTj,  and  it  is  seized  by  the  state 
authorities,  and  such  firm  interpleads  and  asks 
a  return  to  it  of  such  whisky,  on  the  ground 
that  it  is  an  interstate  shipment,  and  has  not 
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lost  Its  Interstate  character  by  delivery  to  the 
consignee,  held  that,  because  the  allegations 
of  the  interplea  show  a  violation  of  the  crim- 
inal laws  of  the  United  States,  the  doors  of  the 
courts  are  dosed  to  such  firm. 

[EM.  Note.— For  other  cases,  see  Intoxicating 
Idqoors,  Cent.  Dig.  f{  389,  390;  Dec.  Dig.  | 
25i.»] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Murray  County  Court;  Harry 
.W.  Fielding,  Judge. 

Upon  the  seizure  of  a  quantity  of  intoxi- 
cating liquors  under  a  search  warrant,  the 
O.  F.  Baley  Company  interpleads,  claiming 
the  liquor.  From  a  Judgment  overruling  the 
Interplea,  the  O.  F.  Haley  Company  brings 
error.     Affirmed. 

Wm.  Pfeiffer,  of  Ardmore,  for  plaintiff  in 
error.  J.  M.  Hayes,  of  Okmulgee,  for  the 
8tate. 

BREWER,  O.  On  September  17,  1909,  In 
tlie  town  of  Sulphnr,  Murray  connt7,  a  large 
quantity  of  whisky  and  beer  was  seized, 
while  in  the  railroad  depot,  imder  a  search 
warrant  issued  by  the  county  Judge  of  that 
county,  in  pursuance  of  the  enforcement  act 
(Comp.  L.  1909,  {  4184). 

At  tl>e  hearing  of  the  retnm  to  the  writ, 
under  section  4185,  Comp.  L.  1908,  the  plaln- 
tlS  in  error  claimed  the  liquors  seized  under 
the  writ,  in  a  formal  pleading  in  the  nature 
of  an  interplea,  and  which,  omitting  caption, 
follows: 

"Comes  now  O.  F.  Haley  Co.  and  respect- 
fnlly  represents  and  shows  to  the  county 
that  it  is  the  owner  of  and  entitled  to  the 
Immediate  possession  of  certain  liquor,  to 
wit,  and  consigned  to  the  following  parties, 
to  wit: 


7/a/w. 

D.  F. 

Wbeeler. 

1  casks  of  beer. 

M/O*. 

E.  H. 

Drown. 

6  cues  wltlshy. 

ftOS/M. 

Wm.  Moore. 

2      **          ** 

8/M/W. 

•■ 

•« 

2      *•          "i 

t/l»/«. 

M 

M 

2      **          " 

*/l>/W. 

M 

« 

2  casks  beer. 

t/20/as. 

M 

M 

#          ••                    M 

«/»/». 

M 

«• 

2         M                 W 

t/a/«. 

Ed.  Potts. 

1          M                 M 

t/M/W. 

A.  J. 

Porter. 

2     "          ** 

"Which  said  liquor  was  consigned  from 
Gainsvllle,  In  the  State  of  Texas,  to  Sulphur, 
in  the  state  of  Oklahoma,  and  delivered  by 
said  O.  F.  Haley  at  said  Gainsvllle  to  the 
common  carrier,  to  wit,  Q.,  C.  &  8.  F.  Ry. 
Co.,  for  transportation  from  said  town  of 
Gainsvllle  to  said  town  of  Sulphur.  That 
said  goods  were  shipped  to  above-named  par- 
ties imder  contract,  commonly  known  as 
'slilppers  order.'  That  said  above-described 
goods  were  seized  by  the  enforcement  officers 
of  this  state  from  tlie  freight  and  warehous- 
es of  the  said  0.,  C.  4  S.  F.  Ry.  Co.  at  Sul- 
phur, and  before  same  were  delivered  to  the 
consignee.  That  title  and  ownership  of  said 
liquors  are  now  in  the  said  O.  F.  Haley  Com- 
pany, and  are  now  wrongfully  in  the  posses- 
sion of  the  sheriff  of  Murray  county,  state 
of  Oklahoma.    That  the  above-described  goods 


were  not  knowingly  used  or  permitted  to  be 
used  in  violation  of  any  of  the  provisions  of 
what  is  known  as  the  'Blllups  taw'  of  this 
state.  Wherefore,  the  premises  considered, 
this  interpleader  prays  that  the  above-de- 
scribed goods  be  returned  to  him  as  provided 
by  law." 

The  court  held  that  the  averments  of  this 
Interplea  were  not  sufficient  to  entitle  the 
plaintiff  in  error  to  a  return  of  the  seized 
goods,  and,  the  Interpleader  electing  to  stand 
thereon.  Judgment  was  rendered  that  the 
goods  were  subject  to  seizure  and  confiscation, 
under  chapter  61,  Comp.  U  1909;  and  that 
they  be  delivered  to  the  superintendent  of 
the  state  agency  at  Guthrie.  From  this 
Judgment  on  the  pleading,  this  appeal  Is 
prosecuted. 

It  is  clear  that  the  daim  set  up  here  for 
a  return  of  the  goods  is  based  on  the  suppos- 
ed protection  of  the  Constitution  and  laws 
relating  to  Interstate  commerce,  upon  the 
theory  that  these  shipments  were  Interstate 
commerce ;  and  that,  when  seized,  their  char- 
acter as  such  had  not  been  lost  by  a  delivery 
to  the  consignees.  Ordinarily  this  contention 
would  be  sound.  State  v.  18  Casks  of  Beer, 
24  Okl.  786,  104  Pac.  1093,  25  L.  R.  A.  (N.  S.) 
492;  St.  L.  &  S.  F.  R.  Co.  v.  State,  26  Okl. 
300,  109  Pac.  280;  Schwedes  v.  State,  1  Okl. 
Cr.  245,  99  Pac.  804;  High  v.  State,  2  Okl. 
Cr.  161,  101  Pac.  115.  28  U  R.  A.  (N.  S.)  162; 
Rhodes  T.  Iowa,  170  U.  S.  412,  18  Sup.  Ct 
664,  42  U  Ed.  1088;  Vance  v.  Vandercook, 
170  U.  8.  468,  18  Sup.  CL  646,  42  L.  Ed. 
1111 ;  Heyman  v.  Southern  R.  Co.,  203  U.  S. 
270,  27  Sup.  Ct  104,  61  L.  Ed.  178.  7  Ann. 
Cas.  1130;  Adams  Exp.  Co.  t.  Kentucky, 
206  U.  S.  129,  27  Sup.  Ct  606,  61  L.  Ed.  987. 

The  decisions  of  the  United  States  Circuit 
Court  of  Appeals,  Eighth  Circuit  in  United 
States  Ex.  Co.  t.  Friedman,  191  Fed.  673, 
112  C.  O.  A.  219,  and  Ex  parte  Webb,  225 
U.  S.  663,  82  Sup.  Ct  769,  66  U  Ed. »  de- 
cided by  the  Supreme  Court  of  the  United 
States  June  10,  1912,  make  it  clear,  however, 
that  the  plaintiff  can  find  no  relief  on  the 
theory  advanced. 

In  the  case  of  Ex  parte  Webb,  supra,  the 
Supreme  Court  quotes  from  the  act  .of  Con- 
gress of  March  1,  1895,  c.  145,  28  Stat  693, 
as  follows:  "That  any  person,  whether  an 
Indian  or  otherwise,  who  shall,  in  said  terrl- 
tory,  manufacture,  sell,  give  away,  or  in  any 
manner,  or  by  any  means  furnish  to  any  one^ 
either  for  himself  or  another,  any  vinous, 
malt  or  fermented  liquors,  or  any  other  in- 
toxicating drinks  of  any  kind  whatsoever, 
whether  medicated  or  not  or  who  shall  car- 
ry, or  In  any  manner  have  carried,  into  said 
territory  any  such  liquors  or  drinks,  or  who 
shall  be  interested  in  such  manufacture,  sale, 
giving  away,  furnishing  to  any  one,  or  carry- 
ing into  said  territory  any  of  such  liquors 
or  drinks,  shall,  upon  conviction  thereof,  be 
punished  by  fine  not  exceeding  five  hundred 
dollars  and   by   imprisonment   for   not  less 
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than  obe  month  nor  more  than  five  years." 
And  proceeds  to  hold  that  while  the  provi- 
sions of  that  act  have  been  impliedly  repeal- 
ed, in  so  far  as  the  manufacture,  sale,  and 
furnishing  of  liquors  is  concerned,  yet  that 
it  is  in  full  force  and  effect,  In  so  far  as  it 
relates  to  the  introduction  of  liquors  from 
another  state  into  that  part  of  Oklahoma 
which  was  formerly  Indian  Territory.  This 
holding  of  the  court  is  predicated  on  the 
fact  that  the  Congress  has,  under  the  Con- 
stitution of  the  United  States,  sole  power  to 
"regulate  commerce  •  *  •  among  the 
several  states,  and  with  the  Indian  Tribes," 
etc.  Article  1,  |  8,  Const  That  the  town 
of  Sulphur  and  Murray  county  is  part  of  the 
old  Indian  Territory,  we  know  judicially. 

It  is  immaterial  what  our  views  of  the 
doctrine  announced  in  the  Webb  Case  may 
be,  in  so  far  as  the  question  of  interstate 
conuuMce  is  involved  and  decided  in  it ;  the 
rule  announced  by  that  court  is  the  law  of 
the  land.  On  the  precise  point,  we  quote 
from  the  text  of  that  opinion:  "In  view  of 
these  considerations,  and  others  to  be  men- 
tioned, it  seems  to  us  that  Congress,  so  far 
from  intending  by  the  enabling  act  to  repeal 
so  much  of  the  act  of  1895  as  prohibits  the 
carrying  of  intoxicating  liquors  into  the  In- 
dian Territory  from  points  without  the  state, 
framed  the  enabling  act  with  a  clear  view 
of  the  distinction  between  the  powers  appro- 
priate to  be  exercised  by  the  new  state  over 
matters  within  her  borders,  and  the  powers 
appropriate  to  be  exercised  by  the  United 
States  over  traffic  originating  beyond  the 
borders  of  the  new  state  and  extending  with- 
in the  Indlah  Territory." 

It  follows,  then,  that  the  allegations  of 
the  Interplea  in  this  case,  upon  which  the 
plaintiff  In  error  demands  the  interference  of 
the  court,  by  ordering  a  return  and  delivery 
to  it  of  the  liquors  seized  by  the  state,  when 
viewed  in  the  light  of  the  decision  in  the 
Webb  Case,  supra,  clearly  show  that  the  In- 
terpleader has  violated  a  law  of  the  United 
States  in  shipping  the  liquors  as  It  did. 
Those  allegations,  presented  In  a  proper  way 
to  a  federal  grand  Jury,  would  Justify  an 
indictment,  and  later  a  conviction,  carrying 
with  It  a  possible  sentence  of  five  years  In 
the  penitentiary.  Therefore  it  resolves  Itself 
into  the  single  question:  Will  the  court  lend 
its  aid  to  one  who  asserts  a  right  growing 
out  of  his  ovni  violation  of  the  law?  We 
answer,  "No."  The  principle  of  public  policy 
Involved  Is  expressed  In  the  maxim,  "Ex  dolo 
malo  non  oritur  actio,"  and  in  discussing 
this  maxim  Lord  Mansfield  says:  "No  court 
will  lend  Its  aid  to  a  man  who  founds  his 
cause  of  action  upon  an  immoral  or  an  Ille- 
gal act  If,  from  the  plaintitTs  own  state- 
ment or  otherwise,  the  cause  of  action  ap- 
pears to  arise  'ex  turpa  causa,'  or  the  trans- 
gression of  a  ix>sltive  law  of  this  country, 
there  the  court  says  he  lias  no  right  to  be 
assisted."  Wharton's  Legal  Maxims,  p.  81. 
This  rifle  Is  sustained  by  this  court  in  the 


case  of  Blunk  v.  Waugh  et  aL,  122  Fac.  717, 
wherein  It  is  said:  "It  Is  well  established, 
we  might  say  universally  established,  that 
the  courts  will  not  enforce  any  rights  which 
directly  arise  out  of  an  Illegal  contract  Hol- 
deu  v.  Lynn,  120  Pac.  246 ;  Citizens'  Nation- 
al Bank  of  Chickasha  v.  Mitchell,  24  Okl. 
488,  103  Pac.  720  [20  Ann.  Cas.  371];  Wag- 
ner V.  Minnie  Harvester  Co.,  25  Okl.  558, 106 
Pac.  969;  Binswanger  v.  Stanford,  28  Okl. 
429,  114  Pac.  621,  in  which  the  earlier  Okla- 
homa cases  are  cited;  Bowman  v.  Phillips, 
41  Kan.  364,  21  Pac.  230,  3  L;  B.  A.  631,  13 
Am.  St  Rep.  292 ;  Tatum  v.  Kelley,  25  Ark. 
209,  94  Am.  Dec.  717;  Graves  v.  Johnson, 
156  Mass.  211,  30  N.  E.  818,  15  I*  R.  A  834. 
32  Am.  St.  Rep.  446 ;  Banchor  v.  Mansel,  47 
Me.  58 ;  Hanauer  v.  Doane,  12  Wall,  342.  20 
L.  Ed.  439;  Fisher  v.  Lord,  63  N.  H.  514 
[3  Atl.  927]." 

If  the  courts  will  not  open  their  doors  to 
enforce  an  Illegal  or  fraudulent  contract 
they  certainly  will  not  to  enforce  a  demand 
inseparably  connected  with  a  violation  of 
the  criminal  laws. 

The  cause  should  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


(U  Okl.  3M) 
OOOKB  COUNTY  LIQUOR  CO.  t.  STATE. 
(Supreme  Court  of  Oklahoma.    July  18,  1912.) 

(SuUabut  bv  the  Oourt.) 

FoBUEB  Decision  Followed. 

Same  as  syUabas  in  No.  2,027,  O.  F. 
Haley  &  Co.  r.  Sute,  125  Pac.  736,  not  jet 
ofiSclally  reported. 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Murray  County  Court;  Harry 
W.  Fielding,  Judge. 

Proceedings  by  the  State  to  forfeit  Intoxi- 
cating liquors,  and  the  Cooke  County  Liquor 
Company  intervenes.  From  a  Judgment 
against  the  Intervener,  it  brings  error.  Af- 
firmed. 

Wm.  Pfelffer,  of  Ardmore,  for  plaintiff  In 
error.  J.  M.  Hayes,  of  Okmulgee,  for  the 
State. 

ROSSER,  C.  This  case  arose  out  of  cer- 
tain proceedings  by  search  warrant  to  for- 
feit to  the  state  certain  beer  and  whisky  in 
the  railroad  depot  at  Sulphur,  Okl.  It  is  a 
companion  case  to  case  No.  2,027,  O.  F.  Haley 
&  Co.  V.  State  of  Oklahoma,  125  Pac.  736, 
Just  decided  by  Commissioner  Brewer.  It 
arose  out  of  proceedings  upon  the  same 
search  warrant  that  case  arose  from,  and 
the  record  Is  Identical,  except  as  to  the 
names  of  parties  and  description  of  the  prop- 
erty. 

For  the  reasons  given  In  that  case,  the 
Judgment  of  the  lower  court  In  this  ca^e 
should  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 
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(33   0]tl.    300) 

LTJDWia  T.  BENEDICT, 
(Supreme  Court  of  Oklahoma.    May  14,  1912.) 

(Byllahut  by  the  Court.) 

1.  Appeai,  and  Ebrob  (§  528*)— Becobd  — 
ScoPK  AND  Contents  —  Motion  for  New 
Tbiai.. 

A  motion  for  a  new  trial  copied  into  a 
transcript  constitutes  no  part  of  the  record, 
and  will  not  be  considered  by  the  Supreme 
Court  on  appeal. 

[E^.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §|  2374,  2384-2388;  Dec. 
Dig.  S  528.*] 

2.  Appeal  and  Ebrob  (§;  292,  501*)— Bjsc- 
0BD8— Scope  and  Contents— Instructions 
—Necessity  for  Motion  for  New  Trial. 

Rulings  on  instructions,  an^  exceptions 
thereto  cannot  be  considered,  unless  the  in- 
structions are  excepted  to  at  the  trial,  the 
exceptions  made  to  appear  of  record,  and  the 
objections  pointed  out  to  the  trial  court  on 
motion  for  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1697-1699,  23()(>-2305; 
Dec.  Dig.  Si  292,  501.*] 

Error  from  Superior  Court,  Muskogee 
County  ;    Farrar  L.  McCain,  Judge. 

Action  between  William  H.  Ludwlg  and 
John  D.  Benedict  From  the  Judgment,  Lud- 
wlg brings  error.    Dismissed. 

Bailey  &  Wyand,  of  Muskogee,  for  plain- 
tiff In  error.  Murphey  &  Noffslnger,  of 
Muskogee,  -for  defendant  in  error. 

KANE,  3.  This  cause  comes  on  to  be 
heard  upon  a  motion  to  dismiss  the  appeal 
upon  the- following  grounds:  (1)  Because  the 
plaintiff  In  error  has  failed  to  attach  to  his 
petition  In  error  a  case-made  and  a  bill  of 
exceptions,  preserving  the  evidence  and  such 
rules  and  orders  of  the  trial  court  that  are 
not  by  statute  made  a  part  of  the  record. 
(2)  Because  none  of  the  errors  complained  of 
were  presented  to  the  trial  court  by  a  mo- 
tion for  a  new  trial.  (3)  Because  the  record 
does  not  sbow  any  motion  for  a  new  trial, 
or  the  rulings  of  the  court  thereon.  (4)  Be- 
cause the  evidence,  motions,  and  orders  of 
the  trial  court  that  are  not  a  part  of  the 
record,  unless  made  so  by  a  bill  of  excep- 
tions or  case-made,  have  not  been  preserved, 
and  are  not  a  part  of  the  record  In  this 
case.  (5)  Because  the  petition  in  error  pre- 
sents no  question  for  the  consideration  of 
the  court.  Independent  of  the  evidence  and 
other  orders,  rulings,  and  acts  of  the  court 
that  have  to  be,  by  law,  made  a  part  of  the 
record  by  a  case-made  or  bill  of  exceptions. 

[1]  The  motion  to  dismiss  must  be  sus- 
tained. The  plaintiff  in  error  attempts  to 
appeal  by  attaching  to  his  petition  In  error 
what  he  calls  a  "transcript  of  the  record," 
which  contains  a  certified  copy  of  the  sum- 
mons, the  return  of  the  ofHcer  thereon,  the 
petition  of  the  plaintiff,  the  answer  of  the 
defendant,  and  the  reply.  It  also  contains 
what  is  designated  as  instructions  asked  by 
plaintiff  and  refused  by  the  court,  and  the 


exceptions  noted,  the  verdict  of  the  Jury,  and' 
the  motion  for  a  new  trial.  It  Is  apparent 
that  a  motion  for  a  new  trial  was  necessary 
to  bring  to  this  court  for  review  the  errors 
complained  of.  It  has  been  many  times  held 
by  this  court  that  a  motion  for  a  new  trial 
copied  Into  a  transcript  constitutes  no  part 
of  the  record,  and  will  not  be  considered  by 
the  Supreme  Court  on  appeal.  McMecban 
v.  Christy,  3  Okl.  801,  41  Pac.  382 ;  Black  v. 
Kuhn,  6  Okl.  87,  50  Pac.  80;  Kingman  & 
Co.  T.  Plxley,  7  Okl.  351,  54  Pac.  494 ;  Men- 
ten  v.  Shuttee,  11  Okl.  381,  67  Pac.  478; 
McCarthy  v.  Bentley,  16  Okl.  19,  83  Pac. 
713;  Davis  v.  Lammers,  23  Okl.  338,  100 
Pac.  614;  Tribal  Development  Co.  v.  White 
Bros.,  28  Okl.  525,  114  Pac.  736. 

[2]  Counsel  for  plaintiff  In  error  contend 
that  the  instructions  given  and  refused,  when 
filed,  form  part  of  the  record  proper,  and 
need  not  be  Incorporated  Into  the  case-made 
or  bill  of  exceptions.  In  order  to  be  reviewed 
by  this  court.  It  is  well  settled  in  this  ju- 
risdiction that  rulings  on  instructions,  and 
exceptions  thereto,  cannot  be  considered,  un- 
less the  instructions  are  excepted  to  at  the 
trial,  the  exceptions  made  to  appear  of  rec- 
ord, and  the  objections  pointed  out  to  the 
trial  court  on  motion  for  ne^r  trial.  Boyd 
V.  Bryan,  11  Okl.  56,  65  Pac.  940;  Olaser  et 
al.  V.  Olaser  et  al.,  13  Okl.  389,  74  Pac.  944; 
Southwestern  Cotton  Seed  Oil  Co.  r.  Bank 
of  Stroud  et  al.,  12  Okl.  168,  70  Pac.  205; 
Martbi  et  al.  v.  Oassert,  17  Okl.  177,  87  Pac. 
586. 

The  appeal  must  be  dismissed.  It  Is  so  or- 
dered.   All  the  Justices  concur. 

(7  OM.  Cr.  «10) 
Ex  parte  WILSON. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
July  29,  1912.) 

(Syllaiut  &y  the  Court) 

1.  Elections  (|  126*)  —  Nominations  —  Fbi- 

UASIES. 

Party  nominations  by  primary  elections  is 
a  fundamental  principle  of  popular  government, 
and  is  a  permanent  rule  of  public  policy  in  this 
state,  as  declared  by  article  3,  §  5  (section  47, 
Williams'  Const.):  "The  Legislature  shall  en- 
act laws  providing  for  a  mandatory  primary 
system,  which  shall  provide  for  the  nomination 
of  all  candidates  in  all  elections  for  state,  dis- 
trict, county,  and  municipal  officers,  for  all  po- 
litical parties,  including  United  States  Sena- 
tors: Provided,  however,  this  provision  shall 
not  exclude  the  right  of  the  people  to  place  on 
the  ballot  by  petition  any  nonpartisan  candl* 
date." 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  {  118;  Dec.  Dig.  f  126.*] 

2.  Elections  (|  21*)— Nominations— Prika- 
BiES— Constitutional  Provisions. 

Under  this  positive  constitutional  direction, 
it  is  the  right  and  duty  of  the  Legislature  to 
prescribe  reasonable  regulations  for  the  holding 
of  mandatory  primary  elections;  but  such  reg- 
ulations must  not  contravene  otiier  constitu- 
tional provisions  relating  to  elections. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  S  15;   Dec.  Dig.  f  21.*] 
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8.  Elkctiowb  (J  126*)— Nominations— PotiT- 

ICAL  Pabties. 

This  proviaion  of  the  ConBtitution  recog* 
aizea  political  parties  for  the  purpose  of  nom- 
inating candidates  for  elective  ofiScea,  and  con- 
templates that  only  electors  who  are  members 
of  political  parties  shall  participate  in  pri- 
mary elections  for  the  selection  of  candidates 
for  the  respective  parties,  and  then  vote  only 
the  ballot  of  the  party  of  which  they  are  mem- 
bers. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  |  118;   Dec  Dig.  ^  126.*] 

4.  ELEcnoNs  (§  120*>—NoKiNATioHS— Polit- 
ical Parties. 

The  mandatory  primary  provision  of  the 
Constitution  and  the  provision  of  article  3,  i 
4  (section  45,  Williams'  Const),  providing  that 
"the  Legislature  shall  enact  laws  crMting  an 
election  board,  not  more  than  a  majority  of 
whose  members  shall  be  selected  from  the  same 
political  party,"  are  a  constitutional  recogni- 
tion of  political  party  organization. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec  Dig.  I  120.*] 

6.  Elections  (§  120*)— Nominations  —  "Pbi- 

ICART  Election." 

Article  3,  »  1,  4a,  and  7  (H  42,  46,  and 
49,  Williams'  Const.),  prescribing  the  qualifi- 
cations of  electors  and  guaranteeing  their  right 
to  vote,  applies  to  the  election  of  public  of- 
ficers, and  not  to  the  selection  of  party  nom- 
inees at  a  primary  election.  A  "primary  elec- 
tion" is  one  for  the  nomination  of  candidates 
of  the  respective  political  parties  by  the  mem' 
bers  thereof. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec  Dig.  §  120.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  5551,  5552.] 

6.  Elections  (|  126*)— Nominations— Pbima- 
■T  Elections — Qualifications  of  Votkbb. 

The  qualifications  of  electors  entitled  to 
vote  at  a  primary  election  are  the  same  as  the 
qualifications  of  electors  entitled  to  vote  at  the 
tieneral  election  within  the  election  precinct 
where  the  primary  is  held,  except  that,  in  ad- 
dition thereto,  the  elector  participating  in  a  pri- 
mary election  must  be  a  member  of  a  party 
recognized  by  the  official  ballots  of  said  pri- 
mary. 

[Ed.  Note.— For  other  cases,  >e«>  Elections, 
Cent  Dig.  {  118;    Dec  Dig.  §  126.»] 

7.  Elections  (i  121*)— Right  of  Suffbagi— 
Oboanization  of  Political  Pabties. 

The  right  of  suffrage  includes  the  right  to 
form  political  parties,  and  the  right  of  each 
party  to  promulgate  rules,  not  reasonably  pro- 
hibited by  law,  for  making  its  organization  ef- 
fective, to  promote  its  principles  and  policies 
by  electing  officers  in  harmony  therewith  to 
legislate  and  execute  the  law  to  that  end. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  {  115;  Dec  Dig.  S  121.*] 

8.  Elections  (§  121*)— "Pouticai.  Parties." 

"Political  parties'  are  voluntary  associa- 
tions of  electors,  having  an  organization  and 
committee,  and  having  distinctive  opinions  on 
some  or  all  of  the  leading  political  questions  of 
controversy  in  the  state,  and  attempting  through 
their  organization  to  elect  officers  of  thuir  own 
party  faith  and  make  their  political  principles 
the  policy  of  the  government  They  are  gov- 
erned by  their  own  usages  and  establish  their 
own  rules. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  {  115;    Dec.  Dig.  S  121.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5444,  5445;  vol.  8,  p.  7757.] 


9.  Elections  (i  121*>— Politicai,  Pabties— 

FOWEBS. 

Self-preservation  is  the  right  of  political 
parties,  as  well  as  individuals.  It  is  for  the 
party  to  nominate;   for  the  people  to  elect 

[Ed.    Note.— For   other   cases,    see  Elections, 
Cent  Dig.  {  116;   Dec.  Dig.  §  121.*] 

10.  Elections  (8  120*)— Peimaby  Elections 
— Statdtobt  Provisions. 

The  provisions  of  the  primary  election 
law,  which  are  designed  only  to  prevent  any  but 
voters  affiliated  with  a  particular  party  from 
voting  at  primary  elections,  are  reasonable  and 
proper,  in  view  of  the  object  to  be  obtained  by 
a  mandatory  primary  election  law,  and  do  not 
infringe  upon  any  constitutional  rig^its  of  elect- 
ors, since  said  law  provides  a  method  by  which 
nonpartisan  and  independent  nominations  may 
be  made  by  petition  in  accordance  with  the  pro- 
viso of  article  3,  |  6  (section  47,  Williams' 
Const). 

[Ed.   Note. — For  other   cases,  see  Elections, 
Dec  Dig.  i  120.*] 

11.  Elections  (8  126*)— Pbimabt  Eixctions 
— Qdalificattons  of  Votbbs— Detkkmina- 
tion. 

Whether  a  person  offering  to  vote  at  a  pri- 
mary election  has  the  requisite  qualification  as 
to, being  a  member,  in  good  faith,  of  the  party 
whose  ballot  he  asserts  the  right  to  vote  mast, 
on  challenge  for  want  of  such  qnalificatioo,  be 
inquired  into  and  determined  by  the  inspector 
of  election  in  the  manner  provided  for  proving 
qualification  under  the  general  election  law. 

[Ed.    Note.— For   other   cases,   see   Elections, 
Cent  Dig.  i  118;   Dec  Dig.  {  126.*1 

12.  Elections  (8  126*)— Pbimabt  Elbctions 
— Qdalificaiions   of  Votebs  —  Detbbmina- 

tion. 

When  an  elector  demands  a  party  ballot,  if 
the  election  inspector,  judge,  or  party  watcher 
knows  or  has  reason  to  believe  that  die  elector 
offering  to  vote  is  a  nonpartisan,  or  not  a  mem- 
ber of  the  party  whose  ballot  he  is  atteinpting 
to  vote,  it  IS  the  duty  of  such  election  officers 
to  challenge  the  right  of  such  elector  to  vote; 
and  any  challenger  for  any  candidate  may  chal- 
lenge the  right  of  such  elector  to  vote  the  ballot 
of  the  party  making  the  challenge.  If  the  chal- 
lenge be  on  the  ground  that  the  elector  is  not 
in  good  faith,  a  member  of  the  party  whose 
ticket  he  is  attempting  to  vote,  the  duty  of  the 
inspector  is  the  same  as  upon  challenge  as  to 
any  other  qualification;  '  and  proper  proof 
should  be  required  in  the  manner  required  by 
the  genera]  election  law 'for  proving  qualifica- 
tion before  such  elector  shall  be  permitted  to 
vote. 

[Ed.   Note.— For  other  cases,   see   Elections, 
Cent  Dig.  |  118;   Dec.  Dig.  §  126.*] 

13.  Elections  (8  126*)— Pbimabt  Bucotions 
—Qualifications  or  Votebs— Detebmina- 
tion. 

An  elector  cannot  prescribe  his  own  meth- 
od of  proving  his  qualification  in  respect  to  his 
party  membership,  so  as  to  preclude  the  elec- 
tion inspector  from  disputing  or  rejecting  his 
proof. 

[Ed.   Note.— For   other   coses,   see   Elections, 
Cent  Dig.  8  US;   Dec  Dig.  8  126.*] 

14.  Elections  (8  126*)— Pbimabt  Elections 
—Qualifications  of  Votebs— Detebmina- 
HON. 

An  elector  offering  to  vote  at  a  primary 
election  shall  prove  his  qualifications  in  the 
same  manner  in  which  electors  are  required  by 
law  to  prove  their  qualifications  at  the  general 
election.  Such  elector  shall  have  the  ri|;ht  to 
receive  the  ballot  of  the  party  of  his  affiliation, 
and  no  other. 

[Ed.   Note.— For  other   cases,   see    Elections, 
Cent  Dig.  8  118;   Dec  Dig.  8  128.*] 


•Vor  other  cases  (M  sams  toplo  and  section  NUMBER  >n  Dec  Dig-  4  Am.  Dig.  Kajr  No.  8«ri«s  A  Rep'r  InduM 
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15.  Elbciiohs  (S  126*)— FbihabT  EiixcnoNS 

— QUAUnOATIONS  OF  VOIGBS  —  Detebhina- 

noN. 

The  mere  fact  that  an  elector  has  reg- 
istered and  then  and  there  stated  his  political 
party  affiliation  does  not  preclude  the  right  to 
interpose  a  challenge,  on  the  groand  that  he 
is  not,  in  good  faith,  a  member  of  the  party 
stated  in  his  registration  certificate,  and  whose 
ballot  he  requests  to  vote. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  I  118;   Dec  Dig.  $  126.»] 

16.  EI.ECTIONS  (I  328*)  —  OrrENSES  Aoaikst 
Election  IiAwb— Duties  of  Election  Of- 

FICEBS. 

An  information  charging  an  election  in- 
spector with  the  offense  of  refusing  the  request 
of  the  elector  named  therein,  who  has  all  of 
the  constitutional  qualifications  of  an  elector  at 
a  general  election,  and  who  had  duly  registered 
as  an  elector  in  said  precinct,  but  not  as  a 
Democrat,  and  who  demanded  and  was  refused 
a  Democrat  ballot,  which  information  fails  to 
allege  that  said  elector  was  then  and  at  that 
time  a  member  of  the  Democratic  party,  or  had 
at  the  last  preceding  general  election  Toted  the 
Democratic  ticket,  or  that  said  elector  then 
and  there,  on  oath  or  affirmation,  stated  that 
he  intended  to  support  the  nominees  of  the. 
Democratic  party  at  the  general  election  for 
which  nominees  of  the  respective  political  par- 
ties were  then  and  there  being  selected  by  a 
primary  election,  held  that,  the  information 
failing  to  allege  these  facts,  the  facts  stated 
do  not  constitute  a  public  offense,  and,  as  a 
matter  of  law,  the  facts  stated  constitute  a 
Ieg»l  justification  for  the  action  of  the  petition- 
er, as  such  election  inspector,  in  refusing  to 
deliver  a  Democratic  ballot.  Held,  further,  that 
to  have  delivered  a  Democratic  ballot,  and  to 
have  permitted  the  elector  named  to  vote  the 
same,  under  the  facts  stated  in  the  Information, 
would  have  been  a  violation  of  the  petitioner's 
duty  as  such  election  inspector.  Therefore  the 
petitioner  is  entitled  to  be  discharged. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  H  355-363;   Dec  Dig.  §  328.*] 

(AddiUonat  Syllahug  hy  Editorial  Staff.) 

17.  Elections    (|    10%*) -^  Constitutional 

GXTARAHTIES  — ''FBEE     AND     EQUAL      ELEC- 
tlON." 

The  guaranty  of  a  "free  and  equal  elec- 
tion" signifies  that  elections  shall  not  only  be 
open  and  untrammeled  to  persons  endowed  with 
the  elective  franchise,  but  shall  be  closed  to  all 
not  enjoying  such  privilege'  ander  the  Consti- 
tntion. 

[BH.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  |-10%.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  3,  p.  2963.] 

Original  application  by  liee  F.  Wilson  for 
writ  of  habeas  corpus.  Writ  granted,  and 
petitioner  discharged. 

The  petitioner,  Lee  F.  Wilson,  on  July  24, 
1912.  filed  in  this  court  a  petition,  which, 
omitting  the  title  and  rerlflcatlon,  is  as  fol- 
lows: 

"Comes  your  petitioner,  Lee  F.  Wilson,  and 
respectfully  shows  to  the  court: 

"(1)  That  be  Is  Imprisoned  and  restrained 
of  his  liberty  In  the  cotmty  jail  of  Oklahoma 
county,  Oklahoma,  by  Jack  Spain,  sheriff  of. 
■aid  county. 

"(2)  That,  according  to  the  best  of  the 
knowledge  and  information  of  your  petition- 


er, he  is  so  imprisoned  and  restrained  of  his 
liberty  by  the  said  sheriff  under  and  by  vir- 
tue of  a  warrant  of  arrest  issued  by  the 
county  Judge  of  Oklahoma  county,  and  based 
on  an  Information  filed  in  the  county  court 
of  said  county  by  Sam  Hooker,  county  at- 
torney, charging,  in  substance,  that  your  pe- 
titioner, on  the  2d  day  of  August,  A.  D. 
1910,  in  Oklahoma  county,  Oklahoma,  being 
then  and  there  election  inspector  of  precinct 
A  of  the  Third  ward,  of  Oklahoma  City,  and 
then  and  there  acting  as  such  at  the  primary 
election,  then  and  there  held  according  to 
law,  did  deprive  one  W.  P.  Cloonan,  a  duly 
qualified  elector,  of  his  vote  in  said  primary 
election  by  then  and  there  refusing  to  de- 
liver to  the  said  W.  P.  Cloonan  a  DemocratlG 
primary  ticket,  although  the  said  W.  P. 
Cloonan  had  then  and  there  designated  the 
Democratic  primary  ticket  as  the  ticket  he 
then  and  there  desired  to  vote,  and  had  then 
and  there  requested  of  the  said  Lee  F.  Wilson, 
election  inspector,  as  aforesaid,  that  he,  the 
said  Lee  F.  Wilson,  deliver  to  the  said  W.  P. 
Cloonan  the  said  Democratic  primary  ticket 
A  full,  true,  and  correct  copy  of  said  infor- 
mation is  attached  hereto,  marked  'Exhibit 
A,'  and  made  a  part  hereof. 

"(3)  That  the  aforesaid  restraint  and  im- 
prisonment of  your  petitioner  Is  Illegal  and 
without  authority  of  law,  in  that  the  said  in- 
formation fails  to  charge  a  public  offense, 
because  the  same  contains  no  allegation  (1) 
that  the  said  W.  P.  Cloonan  was,  on  the  2d 
day  of  August,  1910,  a  member  of  the  Demo- 
cratic party,  or  (2)  that  the  said  W.  P.  Cloon- 
an liad  at  the  last  general  election,  prior  to 
said  2d  day  of  August,  1910,  voted  the  Demo- 
cratic ticket,  or  (3)  that  the  said  W.  P.  Cloonan 
then  and  there  Intended  to  support  the  nom- 
inees of  the  Democratic  primary  at  the  gen- 
eral election,  for  which  the  nominees  of  the 
several  parties  were  then  and  there  being 
named. 

"Wherefore  petitioner  prays  that  the  writ 
of  habeas  corpus  may  issue  out  of  this  hon- 
orable court,  directed  to  the  said  Jack  Spain, 
sheriff  as  aforesaid,  commanding  him  to  have 
the  body  of  your  petitioner,  together  with 
the  time  and  cause  of  his  detention,  before 
the  court  at  a  time  to  t>e  by  tlie  court  fixed; 
that  pending  said  sherUTs  return  to  said 
writ,,  and  the  final  determination  of  this 
cause^  your  petitioner  may  be  admitted  to 
bail  in  a  reasonable  sum  to  be  fixed  by  the 
court;  that  upon  such  final  hearing  he  may 
be  discharged  from  the  custody  of  said  sher- 
iff; and  for  all  other  proper  relief." 

And  on  said  day  the  petition  was  presented 
to  his  honor.  Presiding  Judge  Fnrman,  who 
issued  a  writ,  returnable  July  25th,  and  or- 
dered that,  pending  the  determination  of  said 
application,  the  petitioner  be  admitted  to 
ball  In  the  sum  of  $500.  On  said  return  day, 
respondent  filed  his  return  thereto.  Tlie  case 
was  thereupon  argued  and  submitted. 


Vor  other  cases  see  suns  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rap'r  Indexes 
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E.  J.  Glddings,  Jennings  &  Levy,  B.  G.  Mc- 
Adams,  E.  L.  Kistler,  W.  A.  Ledbetter,  and 
Norman  R.  Haskell,  all  of  Oklahoma  City, 
for  petitioner  Sam  Hooker,  Co.  Atty.,  and 
Selwyn  Douglas,  Asst.  Co.  Atty.,  of  Oklaho- 
ma City,  for  respondent. 

DOYIiE,  J.  (after  stating  the  facts  as 
above).  The  petition  herein  and  the  return 
to  the  writ  issued  thereon  show  that  oB  July 
24,  1912,  Sam  Hooker,  county  attorney  of  Ok- 
lahoma county,  filed  In  the  county  court  of 
said  county  an  information  against  the  peti- 
tioner, Lee  F.  Wilson,  purporting  to  charge 
him  with  a  violation  of  the  primary  election 
law,  as  follows:  "That  on  said  2d  day  of 
August,  1910,  a  primary  election  was  held  in 
and  for  precinct  A  of  the  Third  ward  of 
Oklahoma  City,  in  the  county  and  state 
aforesaid,  for  the  nomination  of  candidates 
of  the  several  political  parties  for  the  gener- 
al election  to  be  held  according  to  law  in  the 
month  of  November,  1910,  and  the  said  Lee 
F.  Wilson  was  then  and  there  the  duly  quali- 
fied and  acting  election  inspector  at  and  for 
the  precinct  aforesaid;  and  one  W.  P.  Cloon- 
an,  who  was  then  and  there  a  duly  qualified 
elector  of  the  election  precinct,  city,  county 
and  state,  aforesaid,  then  and  there  designat- 
ed to  the  said  Lee  F.  Wilson  the  Democratic 
primary  ticket  as  the  ticket  he  desired  to 
vote  at  said  primary  election,  and  did  then 
and  there  request  of  the  said  Lee  F.  Wilson, 
as  such  election  inspector,  that  he,  the  said 
Lee  F.  Wilson,  deliver  to  the  said  W.  P. 
Cloonan  a  Democratic  primary  ticket ;  and  the 
said  Lee  F.  Wilson,  then  and  there  well  know- 
ing the  said  W.  P.  Cloonan  to  be  a  duly  quali- 
fied elector,  as  aforesaid,  did  then  and  there 
willfully,  knowingly,  and  unlawfully  deny 
the  request  of  the  said  W.  P.  Cloonan  for 
such  Democratic  primary  ticket,  and  did  then 
and  there  willfully,  knowingly,  and  unlawful- 
ly fail  and  refuse  to  deliver  such  Democratic 
primary  ticket  to  the  said  W.  P.  Cloonan, 
upon  the  unlawful  pretext  that  he,  the  said 
W.  P.  Cloonan,  was  not  then  and  there  enti- 
tled to  cast  his  vote  in  the  Democratic  pri- 
mary, for  the  reason  that  he,  the  said  W. 
P.  Cloonan,  had  theretofore  not  registered  as 
a  Democratic  voter  with  said  Lee  F.  Wilson 
as  such  inspector,  and  at  said  primary  did 
not  then  and  there  exhibit  to  the  said  Lee 
•F.  Wilson  his  registration  certificate  as  re- 
quired by  law,  contrary  to,"  etc.  Upon  the 
information  the  Judge  of  said  county  court 
issued  a  warrant,  which  was  duly  executed 
by  arresting  the  petitioner. 

It  is  averred  in  the  petition,  and  the  learn- 
ed counsel  for  petitioner  contend,  that  the 
restraint  and  imprisonment  of  petitioner  is 
illegal  and  without  authority  of  law,  in  that 
said  Information  fails  to  charge  a  public 
offense,  and  therefore  does  not  authorize  his 
detention  to  answer  thereto. 

On  behalf  of  the  respondent.  It  is  claimed 
that  an  elector  possessing  the  qualifications 
prescribed  by   the  Constitution  Is  invested 


with  the  constitutional  right  to  vote  at  any 
election  in  this  state;  and  therefore  the  in- 
formation charges  a  public  offense. 

[1]  The  question  presented  is,  Does  the  in- 
formation charge  a  public  offense?  The  an- 
swer to  it  depends  upon  the  construction  now 
to  be  given  to  the  primary  election  laws. 
Party  nomination  by  primary  elections  is 
a  fundamental  principle  of  popular  govern- 
ment, and  is  a  permanent  rule  of  public  pol- 
icy, as  declared  by  provisions  of  our  state 
Constitution:  Article  3,  {  5  (paragraph  47, 
Williams'  Const):  "The  Legislature  shall 
enact  laws  providing  for  a  mandatory  pri- 
mary system,  which  shall  provide  for  the 
nomination  of  all  candidates  in  all  elections 
for  state,  district,  county,  and  municipal  of- 
ficers, for  all  political  parties,  including  Unit- 
ed States  Senators:  Provided,  however,  this 
provision  shall  not  exclude  the  right  of  the 
people  to  place  on  the  ballot  by  petition  any 
nonpartisan  candidate."  Const,  art.  3,  $  6 
(paragraph  48,  Williams'  Const):  "In  all 
elections  by  the  people  the  vote  sliall  be  by 
ballot  and  the  Legislature  shall  provide  the 
kind  of  ticket  or  ballot  to  be  used  and  make 
all  such  other  regulations  as  may  be  neces- 
sary to  detect  and  punish  fraud,  and  pre- 
serve the  purity  of  the  ballot" 

In  pursuance  of  the  constitutional  direc- 
tion, the  first  Legislature  enacted  a  manda- 
tory primary  election  law.  Article  2,  c.  31,  of 
the  Laws  of  1907-08.  Subsequently  this  act 
was  amended.  Article  4,  c.  16,  of  the  Laws 
of  1909. 

The  act  in  question  cannot  be  set  oat  in 
full  without  extending  this  opinion  to  an  .un- 
reasonable length,  however  desirable  it  would 
be  to  do  so;  we  therefore  must  be  content 
to  set  out  a  few  of  the  principal  provisions, 
as  follows: 

Section  3266,  Snyder's  Sts.:  "Political  par- 
ties in  this  state  shall  select  or  nominate 
their  respective  candidates  for  the  various 
state,  district,  county,  township  and  precinct 
officers  by  a  primary  election  as  herein  pro- 
vided for,  and  no  candidate's  name  shall  be 
printed  upon  the  official  ballot  for  any  gen- 
eral or  special  election  at  which  all  or  any 
of  the  state,  district,  county,  township  or 
precinct  oflBcers  are  to  be  elected  unless  such 
candidate  shall  have  been  nominated  as  here- 
in specified:  Provided,  that  this  provision 
shall  not  exclude  the  right  of  nonpartisan 
candidates  to  have  their  names  printed  upon 
such  official  ballots  as  hereinafter  provided 
for.  (L.  1909,  S.  B.  5.  Took  effect  June  11, 
1909.)" 

Section  3267:  "The  first  Tuesday  in  the 
month  of  August  of  each  and  every  even 
numbered  year,  beginning  with  the  year  nine- 
teen hundred  eight,  shall  be  the  biennial  pri- 
mary election  day  at  which  time  each  and 
every  political  party  entitled  and  intending 
to  make  nominations  for  the  next  general 
election  shall  nominate  their  candidates  for 
all  elective  officers  and  positions  enumerated 
in  section  3266  of  this  act  to  be  filled  at  such 
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general  election,  and  including  United  States 
Senators:  Proyided,  that  nominations  for 
any  special  election,  held  for  the  purpose  of 
filling  a  vacancy  in  any  office  or  offices, 
caused  by  death,  resignation,  or  removal,  may 
be  made  by  delegate  convention,  if,  in  the 
Judgment  of  the  state  election  board,  the 
time  is  too  short  In  which  to  hold  a  primary 
election,  or  the  cost  of  holding  same  would 
be  excessive  or  unnecessarily  burdensome: 
Provided,  that  If  special  primary  elections 
are  held  to  fill  vacancies  in  the  Ijegislature, 
they  shall  be  held  on  a  day  fixed  by  the 
Governor  by  proclamation,  which  proclama- 
tion shall  be  issued  fifteen  days  before  the 
day  of  such  special  primary  election.  (L. 
1907-08,  p.  359.)" 

Section  3268:  "The  voting  place  in  each 
precinct  or  ward,  and  the  Inspector,  judges 
and  clerks  shall  be  designated  and  selected 
and  advertised  in  the  same  manner  as  pro- 
vided by  law  for  general  elections,  and  all 
provisions  of  the  general  election  laws,  not 
inconsistent  with  this  act,  shall  govern  such 
primary  election.    (L.  1907-08,  p.  359.)" 

Section  3275:  "Each  ward  and  voting  pre- 
cinct shall  be  provided  with  ballot  boxes, 
ballots,  poll  books,  tally  sheets,  blanks  for 
returns,  oaths  and  all  necessary  election  sup- 
plies by  the  same  officers  and  in  the  same 
way,  and  all  expenses  of  snch  primary  elec- 
tion borne  and  paid  in  the  same  manner 
as  is  now  or  may  hereafter  be  provided  by 
law  for  general  elections.  (L.  1907-08,  p. 
361.)" 

Section  3277:  "Each  political  party  shall 
have  the  right  to  place  one  of  its  members 
at  the  polls  as  watcher  during  the  whole 
time  of  receiving  and  counting  the  ballots, 
who  shall  be  selected  by  the  committeeman 
of  such  party  In  such  ward  or  voting  pre- 
cinct.    (L.  1907-08,  p.  361.)" 

Section  3286:  "No  ballot  shall  be  given  an 
elector  for  the  puniose  of  voting  until  the 
name  of  the  elector  has  been  entered  upon 
the  poll  book  and  the  method  of  voting 
shall  be  the  same  as  in  other  elections.  Re- 
turns of  primary  elections  shall  be  made  In 
the  Doanner  provided  by  the  general  election 
laws.  (L.  1909,  S.  B.  5.  Took  effect  June 
11,  1900.)" 

Section  3290:  "Every  act  declared  to  be 
an  offense  by  the  general  election  law  shall 
be  such  under  this  act,  and  any  person  found 
guilty  of  any  such  offense  shall  be  subject 
to  the  penalties  prescribed  by  such  election 
law.  (Ir.  1909,  S.  B.  5.  Took  effect  June  11, 
1909.)" 

Const  art.  3,  8  6  (paragraph  48,  Williams' 
Const.),  provides:  "The  Legislature  may, 
when  necessary,  provide  by  law  for  the  reg- 
istration of  electors  throughout  the  state  or 
in  any  incorporated  city  or  town  thereof,  and, 
when  it  is  so  provided,  no  person  shall  vote 
at  any  election  unless  he  shall  have  regis- 
tered according  to  law." 

Article  1,  subart.  8,  c.  31,  of  the  Laws  of 


1907-08,  provides  a  system  of  registration  for 
cities  of  the  first  class.  This  act  requires, 
as  a  prerequisite  to  the  exercise  of  the  con- 
stitutional right  to  vote  at  any  election,  the 
previous  registration  of  all  electors  in  cities 
of  the  first  class.  It  Is  provided  therein 
that  the  elector  shall  state  his  political  par- 
ty affiliation,  if  any,  and  that  his  registration 
certificate  shall  set  forth  this  fact. 

It  is  claimed  on  behalf  of  respondent  that 
by  opinion  of  the  Attorney  Gteneral  (section 
9  of  article  2,  c.  31,  of  the  Laws  of  1007-08 ; 
section  3276,  Snyder's  Sts.),  which  provides: 
"The  names  of  candidates  of  the  several  po- 
litical parties  shall  be  printed  upon  separate 
sheets  of  paper  of  different  color  under  the 
party  device  and  each  voter  shall  designate 
which  ticket  he  desires  to  vote,  and  upon  re- 
quest of  the  election  inspector  sliall  deliver 
to  the  voter  the  ticket  called  for.  .  When  the 
voter  has  made  out  his  ballot  he  shall  fold 
the  same  and  hand  It  back  to  the  Inspector 
and  in  the  presence  of  the  voter  the  In- 
spector shall  deposit  the  ballot  In  the  ballot 
box.  The  ballots  of  the  several  political  par- 
ties shall  be  deposited  In  the  same  box.  The 
number  of  ballots  provided  for  each  party, 
in  each  precinct,  shall  be  equal  to  a  number 
which  Is  twenty  per  cent.  In  excess  of  the 
vote  cast  for  the  party  candidate  for  Secre- 
tary of  State  in  such  precinct,  at  the  last 
preceding  general  election  (L.  1907-08,  p. 
361)" — has  not  been  repealed,  and  that  the 
provision  therein  that  "each  voter  shall  des- 
ignate which  ticket  he  desires  to  vote,  and 
upon  request  of  the  election  Inspector  shall 
deliver  to  the  voter  the  ticket  called  for," 
gives  to  any  elector  desiring  to  vote  at  a 
primary  election  the  right  and  privilege  to 
demand  and  vote  any  ticket,  regardless  of 
his  party  affiliations. 

As  we  view  the  law,  this  section  was  re- 
pealed by  substitution,  upon  the  enactment 
of  section  4,  art  4,  c.  16,  Laws  of  1909  (sec- 
tion 3273,  Snyder's  Sts.),  which  provides: 
"The  names  of  candidates  of  the  several  po- 
litical parties  shall  be  printed  upon  separate 
ballots  and  of  different  color.  No  party  em- 
blem or  device  shaH  qppear  thereon  and 
no  elector  sTiall  he  permitted  to  vote  for  tJi 
nomination  of  candidates  of  more  than  one 
party  in  any  primary  election.  The  ballots 
for  primary  elections  shall  be  printed  by 
the  county  election  boards  as  nearly  In  con- 
formity with  the  provisions  of  the  general 
election  law  as  may  be.  (L.  1909,  S.  B.  5. 
Took  effect  June  11,  1909.)" 

The  rule  of  construction  of  statutes  Is 
that,  where  two  acts  are  not  In  express 
terms  repugnant,  yet.  If  the  latter  act  covers 
the  whole  subject  of  the  first,  and  embraces 
new  provisions  plainly  showing  that  it  was 
Intended  as  a  substitute  of  the  first  act  It 
will  act  as  a  repeal  of  the  first,  especially 
where  the  subsequent  act  contains  a  general 
repealing  clause,  as  in  this  case.  Petltti  v. 
State,  7  Okl.  Cr.  — ,  121  Pac.  278. 
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It  is  also  claimed  that  by  opinion  of  the 
Attorney  General  the  clause  in  this  section, 
that  "no  elector  shall  be  permitted  to  vote 
for  the  nomination  of  candidates  of  more 
than  one  party  in  any  primary  election," 
gives  to  the  voter  the  right  to  vote  one  of 
flclal  party  ballot  of  any  party  he  may  des- 
ignate. In  our  yiew  tills  clause  does  not 
need  construction  at  all.  The  plain  purpose 
is  to  prevent  a  voter  at  a  primary  election 
from  voting  different  party  ballots  for  con- 
gressional, state,  and  county  candidates. 

It  is  alleged  that  the  elector  named  in  the 
Information  was  a  duly  qnalified  and  regis- 
tered elector  of  the  precinct  named,  but 
did  not  register  as  a  Democrat.  The  peti- 
tioner is  charged  with  having  refused  to 
deliver  to  him  a  Democratic  ballot. 

The  propositions  presented  are,  first,  wheth- 
er or  not' a  qualified  elector,  who  is  not  a 
member  of  any  political  party  having  official 
ballots  at  a  general  primary  election,  is  en- 
titled to  vote  at  such  primary  election.  Sec- 
ond, whether  or  not  an  elector  may  vote  the 
ballot  of  any  party  he  chooses  to  select, 
'Whether  he  is  a  member  of  that  party  or 
not 

[3]  Upon  careful  consideration,  we  are 
of  opinion  that  the  constitutional  provisions 
contemplate  that  only  electors  who  are 
members  of  political  parties  shall  participate 
in  the  primary  election  for  the  selection  of 
candidates  for  the  respective  parties,  and 
then  vote  only  the  ballot  of  the  party  of 
which  they  are  a  member,  and  that  non- 
partisan electors  having  no  party  affiliations 
are'  relegated  to  their  right  to  participate  in 
the  nomination  of  candidates  for  elective  of- 
fice by  i)etition  In  the  manner  provided  for 
by  the  primary  election  law.  A  few  plain 
and  unquestionable  propositions  will  suf- 
ficiently present  the  views  of  this  court  in 
support  of  this  position. 

[4]  The  mandatory  primary  election  provi- 
sion of  the  Constitution  and  the  provision  of 
article  8,  |  4  (section  45,  WUliams'  Const), 
"The  Legislature  shall  enact  laws  creating 
an  election  board,  not  more  than  a  majori- 
ty of  whose  members  shall  be  selected  from 
the  same  political  party,"  are  a  constitution- 
al recognition  of -political  party  organization. 

[I]  "Political  parties"  are  voluntary  asso- 
ciations of  electors,  having  an  organization 
and  committee,  and  having  distinctive  opin- 
ions on  some  or  all  of  the  leading  political 
questions  of  controversy  in  the  state,  and  at- 
tempting through  their  organization  to  elect 
officers  of  their  own  party  faith  and  make 
their  political  principles  the  policy  of  the 
government  They  are  governed  by  their 
own  usages  and  establish  their  own  rules. 

[7]  No  one  with  any  knowledge  of  the  his- 
tory of  our  country  will  contend  for  a  mo- 
ment that  political  parties  have  not  played 
an  Important  part  in  shaping  the  destinies 
of  our  government;  nor  that  they  were  not  a 
powerful  and  necessary  force  tn  a  successful 


administration  of  the  affairs  of  the  national 
and  state  governments.  So  potent  have  they 
become  in  determining  th^  measures  and  in 
administering  the  affairs  of  government,  that 
they  are  now  regarded  as  inseparable  from, 
if  not  essential  to,  a  republican  form  of 
government.  "In  his  The  American  Common- 
wealth, Mr.  Bryce  says:  In  America  the 
great  moving  forces  are  the  parties.  •  •  • 
The  spirit  and  force  of  party  has  in  America 
been  as  essential  to  the  action  of  the  machin- 
ery of  government  as  steam  is  to  a  locomo- 
tive engine;  or,  to  vary  the  simile,  party 
association  and  organization  are  to  the  or- 
gans of  government  almost  what  the  motor 
nerves  are  to  the  muscles,  sinews,  and  bones 
of  the  human  body.  They  transmit  the  mo- 
tive power;  they  determine  the  directions  In 
which  the  organs  act.  A  description  of  them 
is  therefore  a  necessary  complement  to  an 
account  of  the  Constitution  and  government; 
for  it  Is  into  the  hands  of  the  parties  that 
the  working  of  the  government  has  fallen. 
Their  Ingenuity,  stimulated  by  incessant  ri- 
valry, has  turned  many  provisions  of  the 
Constitution  to  unforeseen  uses,  and  given  to 
the  legal  institutions  of  the  country  no  small 
part  of  their  present  color.'  Sir  Henry  Sum- 
ner Maine  says:  'It  la  not  to  be  expected 
that  all  the  hopes  of  the  founders  of  the 
American  Constitution  would  be  fulfilled. 
They  do  not  seem  to  have  been  prepared  for 
the  rapid  development  of  party,  chiefly  un- 
der the  Influence  of  Thomas  Jefferson,  nor 
for  the  thorough  organization  with  which 
the  American  parties  before  long  provided 
themselves.'  And  again  he  says:  The  truth 
is'  that  the  inherent  difficulties  of  democratic 
government  are  so  manifold  and  enormous 
that  in  large  and  complex  modern  society 
it  could  neither  last  nor  work  if  it  were  not 
aided  by  certain  forces  which  are  not  exclu- 
sively associated  with  it  but  of  which  it 
greatly  stimulates  the  energy.  Of  these 
forces,  the  one  to  which  it  owes  most  is  un- 
questionably Party.'  The  elector's  choice  of 
persons  for  office,  to  be  effective,  must  be 
from  party  candidates,  and  so  the  nomina- 
tion of  candidates  becomes  as  much  a  mat- 
ter of  public  concern  as  the  election  of  offi- 
cers." SUte  T.  Felton,  77  Ohio  St  669,  84 
N.  B.  87. 

From  the  provisions  of  the  primary  elec- 
tion law  enacted  in  accordance  with  the  con- 
stitutional direction,  the  Intent  of  the  Legis- 
lature would  appear  to  be  manifest  Its 
plain  purpose  is  to  provide  for  and  regulate 
the  nomination  of  candidates  by  political  par- 
ties, and  thereby  preserve  the  purity  of  elec- 
tions, upon  which  must  depend  the  safety 
and  security  of  republican  forms  of  govern- 
ment 

[2]  A  mandatory  primary  election  law,  to 
be  valid,  must  sustain  the  constitutional 
rights  of  electors,  who,  as  members  of  a 
political  party,  participate  in  such  primary 
elections;  and  it  will  not  be  presumed  that 
the  Legislature  intended  to  deny  the  political 


Digitized  by 


Google 


OkL) 


EX  PAIITE  WILSON 


745 


parties  or  membem  thereof  participating  In 
primary  elections  proper  protection  under 
ttte  law. 

Tlie  election  provisions  of  tbe  Constitution 
and  tbe  mandatory  primary  election  law 
were  intended  for  the  protection  of  the  par- 
ty, and  of  the  citizen  in  his  rights  as  a 
member  of  a  political  party,  and  guarantee 
to  him  the  right  to  express,  through  his  bal- 
lot, at  a  primary  election  tils  wish  as  to 
the  conduct  of  the  affairs  of  his  own  party, 
and  hla  preference  in  the  selection  of  tbe 
candidates  for  office  within  his  party.  If 
this  was  not  so,  an  elector  participating  in 
a  primary  election  would  be  powerless,  and 
without  any  method  or  means  of  protecting 
this  right  conferred  upon  him  by  the  Con- 
stitution and  law. 

In  the  case  of  People  t.  Board  of  Election 
Commissioners  of  Chicago,  221  111.  9,  77  N.  Bw 
321,  5  Ann.  Cae.  562,  Cartwright,  C.  J.,  de- 
livering the  opinion  of  the  court,  said:  "The 
right  to  choose  candidates  for  public  offices, 
whose  names  will  be  placed  on  the  official 
ballot,  is  as  valuable  as  tbe  right  to  vote 
for  them  after  they  are  chosen,  and  is  of 
precisely  the  same  nature.  Ther«  is  scarce- 
ly a  possibility  that  any  person  will  or  can 
be  elected  to  office  under  this  system,  un- 
less he  shall  be  chosen  at  a  primary  election; 
and  this  statute,  which  provides  the  meth- 
ods by  which  that  shall  be  done,  and  pre- 
scribes and  limits  the  rights  of  voters  and 
of  parties,  must  be  r^arded  as  an  Integral 
part  of  the  process  of  choosing  public  offi- 
cers, and  as  an  election  law.  It  is  undoubt- 
edly true,  as  urged  by  counsel  for  defend- 
ants, that  it  has  become  not  only  proper,  but- 
necessary,  to  provide  additional  safeguards 
and  protection  to  the  voters  at  primary  elec- 
tions, to  the  end  that  their  wUl  may  be  fully 
expressed  and  faithfully  and  honestly  carried 
out,  and  any  law  having  that  object  in  view 
would  naturally  commend  itself  to  the  law- 
making power.  The  legitimate  purpose  of 
such  a  law,  however,  must  be  to  sustain  and 
enforce  tbe  provisions  of  the  Constitution 
and  the  rights  of  voters,  and  not  to  curtail 
or  subvert  them,  or  injuriously  restrict  such 
rights." 

[I]  In  the  case  of  Britton  v.  Election 
Com'rs,  129  Cal.  837,  61  Pac.  1116,  61  L.  B. 
A.  116,  It  was  held  that  a  primary  election 
law  permitting  a  voter,  without  regard  to 
party  affiliations,  to  vote  at  a  primary  elec- 
tion for  delegates  to  the  political  convention 
of  any  party  that  he  chooses  to  select,  wheth- 
er be  is  a  member  of  that  party  or  not,  or 
ever  intends  to  become  such,  gives  an  op- 
portunity for  disruption  and  destruction  of 
political  parties  by  its  opponents,  and  is  there- 
fore void  as  a  violation  of  the  reserved  rights 
of  the  people,  which  the  Constitution  de- 
clares shall  not  be  impaired. 

In  the  case  of  Morrow  v.  Wipf,  22  S.  D. 
146,  115  N.  W.  1121,  Haney,  P.  J.,  delivering 
the  opinion  of  tbe  court,  says:  "Regarding 
legislative  control  of  party,  nominations,  this 


court  has  said:  'It  Is  for  the  party  to  nom- 
inate; for  the  people  to  elect  The  question 
is  not  who  shall  be  chosen  to  any  particular 
public  office.  That  is  for  the  voters  of  all 
political  parties  to  determine  at  the  polls. 
It  is  simply  who  sliall  represent  the  organi- 
zation as  its  nominees,  and  certainly  the  de- 
termination of  that  question  should  be  con- 
trolled by  the  action  of  the  party  itself;  oth- 
erwise party  nominations  are  Impossible.  To 
what  extent,  if  at  all,  the  rights  of  organized 
political  parties  should  be  recognized  and 
regulated  by  law  is  a  matter  of  public  poli- 
cy, to  be  determined  by  the  legislative  de- 
partment— a  matter  which  does  not  concern 
this  court.  Its  duties  are  done  when  itigives 
effect  to  the  legislative  wlU  as  expressed  in 
statutes  which  do  not  conflict  with  any  pro- 
vision of  tlte  federal  or  state  Constitution. 
State  V.  Metcalf,  18  S.  D.  393,  100  N. .  W. 
928,  67  li.  R.  A.  331.  Undoubtedly  the  quali- 
fications of  an  elector,  as  defined  by  the  Con- 
stitution, for  the  purposes  contemplated  by 
its  provisions  relating  to  the  elective  fran- 
chise, are  exclusive  and  conclusive.  Un- 
doifbtedly  no  valid  law  can  be  enacted  on 
any  subject  or  for  any  purpose  which  de- 
prives the  elector  of  substantial  rights  under 
such  provisions.  Undoubtedly,  by  reason  of 
the  Australian  ballot  system,  which  limits 
the  elector's  choice  of  candidates  to  those 
whose  names  appear  on  the  official  ballot,  a 
relation  exists  between  primary  elections  and 
general  elections  which  must  not  be  disre- 
garded. Nevertheless,  in  the  application  of 
constitutional  provisions  relating  to.  such 
elections  as  were  contemplated  by  that  in- 
strument to  such  elections  as  are  provided 
for  by  this  act,  the  substantial  distinction 
between  the  choice  of  a  candidate  by  an 
organized  party  and  the  choice  df  an  officer 
by  the  entire  electorate  must  be  observed; 
otherwise  the  existence  of  organized  political 
parties,  imder  legislative  control,  is  impossi- 
ble. Regulation  necessarily  contemplates 
and  sanctions  the  continued  existence  of 
what  is  regulated.  No  law  can  regulate  what 
It  destroys.  Whether  it  would  be  wise  or 
constitutional  for  the  L^iislature  to  abolish 
all  organized  political  parties  are  questions 
foreign  to  the  present  inquiry.  The  legisla- 
tion under  discussion  was  not  designed  to 
accomplish  that  purpose.  It  was  the  evidoit 
intent  of  the  lawmaking  power  to  regulate, 
not  to  destroy;  and,  in  order  to  accomplish 
its  purpose,  it  was  absolutely  necessary  that 
each  party  organization  be  permitted  to  es- 
tablish its  own  rules  regarding  the  qualifica- 
tions of  its  members,  or  that  a  rule  applica- 
ble to  all  be  prescribed.  This  la  conceded 
by  the  plaintiff  and  supported  by  abundant 
authority.  Ladd  v.  Holmes,  40  Or.  167,  66 
Pac.  714,  91  Am.  St.  Rep.  457;  Rouse  v. 
Thompson,  228  111.  622,  81  N.  B.  1109;  State 
V.  Drexel  [74  Neb.  776,  105  N.  W.  174],  su- 
pra! Indeed,  it  has  been  held  ttiat  a  law 
permitting  electors,  who  are  not  members  of 
a  party,  to  participate  in  the  nomination  of 
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Its  candidates  Is  unconstitutional.  Brittonv. 
Board,  129  Oal.  339,  61  Pac.  1115,  51 1.  B.  A. 
115." 

In  tbe  case  of  Ronse  t.  Tliompson,  228  111. 
522,  81  N.  E.  1109,  the  Supreme  Court  of 
Illinois  says:  "The  object  of  holding  a 
primary  election  by  a  political  party  Is  to 
select  party  candidates,  and  it  is  too  plain 
for  argument  that  no  voter  should  be  per- 
mitted to  vote  at  the  primary  election  of  a 
political  party,  unless  he  is  a  member  of 
such  party;  and,  unless  provision  is  made 
to  prevent  persons  voting  at  a  primary  elec- 
tion for  the  candidates  of  a  party  who  are 
not  affiliated  with  such  party,  the  whole 
scheme  of  nominating  party  candidates  by  a 
primary  election  would  faU,  because  of  being 
incapable  of  execution." 

[S]  Recurring  to  the  opinions  of  the  At- 
torney General  which  the  respondent  re- 
fers to,  wherein  the  primary  law  is  con- 
strued as  allowing  indiscriminate  voting,  re- 
gardless of  party  affiliation,  we  are  of  the 
opinion  that,  if  such  an  interpretation  could 
l>e  sustained,  then  tbe  provisions  of  the  sec- 
tions referred  to  would,  we  thinic,  be  clearly 
unconstitutional,  as  being  in  violation  of 
sections  4  and  5,  art  3,  of  the  Constitu- 
tion, and  as  being  in  contravention  of  that 
I>art  of  section  6,  art.  3,  which  provides  that 
"the  Legislature  shall  make  all  such  other 
regulations  as  may  be  necessary  to  detect 
and  punish  fraud  and  preserve  the  purity 
of  the  ballot,"  and  section  7,  art.  3,  which 
provides:  "The  election  shall  be  free  and 
equal;  no  power,  civil  or  military,  shall  ever 
interfere  to  prevent  the  free  exercise  of  the 
right  of  suffrage." 

A  primary  election  is  one  for  the  nomina- 
tion of  candidates  for  office  of  the  respec- 
tive political  parties  by  the  members  thereof. 
If  Republicans  vote  the  Democratic  par- 
ty ballot,  and  Democrats  vote  the  Repub- 
lican party  ballot,  and  Socialists  vote  any 
ballot  but  their  own,  then  nominations  so 
made  cannot  be  said  to  be  party  nomina- 
tions. 

It  needs  no  argument  for  the  position  that 
to  permit  electors  participating  in  a  pri- 
mary election  to  vote  Indiscriminately  any 
party  ballot  they  might  choose  to  select,  re- 
gardless of  their  party  affiliations,  would  be 
simply  putting  a  premium  upon  deceit,  dis- 
honesty, and  fraud,  and  would  make  it  pos- 
i^ble  for  the  worst  elements  of  tbe  several 
political  parties  participating  to  direct  and 
control  their  nominations.  Obviously  all  of 
the  provisions  of  the  primary  election  law 
were  enacted  by  the  Legislature  to  prevent 
electors  from  voting  any  ballot  except  that 
ot  their  respective  parties,  and  thereby  pre- 
vent fraud  and  preserve  the  purity  of  the 
ballot.  The  constitutional  provision  and  the 
primary  election  law  provides  only  for  party 
elections.  The  right  and  privilege  of  the 
Individual  voter  at  the  general  election  to 
cast  his  vote  untrammeled  for'  the  candidate 


of  his  choice  is  no  more  sacred  than  the 
right  of  the  individual  member  of  a  politi- 
cal party  to  express  his  choice  for  party  can- 
didates at  a  primary  election;  and  such  right 
cannot  be  taken  from  him  without  abridging 
his  constitutional  right  to  participate  in  a 
free  and  equal  election. 

[17]  To  be  free  means  that  the  elector 
shall  I>e  left  In  the  untrammeled  exercise, 
whether  by  civil  or  military  authority,  of  his 
right  or  privilege.  That  is  to  say,  no  impedi- 
ment or  restraint  of  any  character  shall  be 
imposed  upon  him,  either  directly  or  Indi- 
rectly, whereby  he  shall  be  hindered  or  pre- 
vented from  participation  at  the  polls.  De 
Walt  V.  Hartley,  146  Pa.  529,  24  AU.  185, 
15  L.  R.  A.  771,  28  Am.  St  Rep.  814. 

The  word  "equal"  has  a  different  signifi- 
cation. Kvery  elector  has  the  right  to  have 
his  vote  count  for  all  it  is  worth.  In  propor- 
tion to  the  whole  number  of  qualified  elec- 
tors desiring  to  exercise  their  privilege.  Now, 
If  persons,  not  legitimately  entitled  to  vote, 
are  permitted  to  do  so,  the  legal  voter  is  de- 
nied his  adequate,  proportionate  share  of  in- 
fluence, and  the  result  Is  that  the  election 
as  to  him  is  unequal;  that  is  he  is  denied  the 
equal  Influence  to  which  he  Is  entitled  with 
all  other  qualified  electors.  Ballot  Reform, 
Its  Constitutionality,  John  H.  Wlgmore,  23 
Am.  lAW.  Rev.  719;  Edmonds  v.  Banbury,  28 
Iowa,  267,  271,  4  Am.  Rep.  177;  Davis  v. 
School  Dlst,  44  N.  H.  398,  404;  Common- 
wealth V.  McClelland,  83  Ky.  686.  So  that 
the  terms  "free"  and  "equal,"  used,  as  they 
are,  correlatlvely,  signify  that  the  elections 
shall  not  only  be  open  and  untrammeled  to 
all  persons  endowed  with  the  elective  fran- 
chLse,  but  shall  be  closed  to  all  not  In  tbe 
enjoyment  of  such  privilege  nnder  the  Con- 
stitution. Ladd  v.  Holmes,  40  Or.  167,  66 
Pac.  714,  91  Am.  St  Rep.  457. 

In  Commonwealth  v.  McClelland,  83  Ky. 
686,  693,  the  court  says:  "What  are  free 
and  equal  elections  In  the  meaning  of  tbe 
Constitution?  They  certainly  are  not  such 
as  may  be  secured  by  the  Indiscriminate  ex- 
ercise of  the  right  of  suffrage,  without  re- 
gard to  qualifications  or  regulations  neces- 
sary to  test  and  determine  the  right  of  those 
who  offer  to  vote.  •  »  •  iHectlons  are 
free  and  equal  only  when  all  who  possess 
the  requisite  qualifications  are  afforded  a 
reasonable  opportunity  to  vote  without  being 
molested  or  Intimidated,  and  when  the  polls 
are  In  each  county  and  in  each  precinct  alike 
freed  from  the  Interference  or  contamination 
of  fraudulent  voters." 

The  members  of  the  several  political  par- 
ties have  the  constitutional  right  to  select 
their  candidates  for  office  with  the  same 
freedom  as  they  have  the  right  to  vote  for 
them  after  they  are  nominated,  or  the  pri- 
mary election  at  which  they  vote  for  candi- 
dates is  a  delusion  and  a  fraud  upon  the 
Individual  voter.  If  the  independent  voter, 
or  the  voter  affiliating  with  an  opposition 
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party,  can  vote  at  the  primary  election  the 
ballot  of  a  party  with  which  he  has  no  polit- 
ical affiliation,  and  thereby  control  the  nom- 
inations of  a  party  to  wUch  be  is  opposed, 
the  constitutional  guaranty  that  "the  elec- 
tion shall  be  fre^  and  equal"  would  be  de- 
stroyed. 

[II]  Where  primary  elections  for  the  nom- 
ination of  party  candidates  are  held,  as  au- 
thorized and  required  by  law,  under  the 
supervision  and  inspection  of  election  offi- 
cials, including  a  party  watcher  present,  as 
provided  by  section  3277,  supra,  it  is  not  a 
violation  of  the  Constitution  that  all  elec- 
tors are  not  permitted  to  vote  at  such  pri- 
mary election.  As  was  said  by  the  Supreme 
Court  of  Oregon,  in  the  case  of  Ladd  v. 
Holmes,  supra:  "Electors  of  one  party  have 
no  desire,  unless  prompted  by  sinister  or 
evil  motives,  nor  have  they  any  inherent 
right  within  or  without  the  Constitution,  to 
vote  at  some  other  party  primary  or  elec- 
tion; hence  no  right  or  privilege  of  which 
they  can  complain  has  been  Intrenched  upon 
or  violated.  We  see  no  objection  to  the  Leg- 
islature providing  for  party  elections,  and 
limiting  the  electoral  privilege  to  party  mem- 
bers. The  exclusion  of  other  party  members 
from  participating  in  such  elections  is  not 
an  infringement  or  denial  of  a  constitutional 
right  or  privilege." 

[I]  A  citizen's  only  right  to  vote  depends 
upon  his  qualifications  under  the  Constitu- 
tion and  the  law,  and  this  right  is  subject 
to  limitations  of  age,  ancestry,  residence, 
and  sex,  and  other  matters  mentioned  there- 
in. The  qualifications  of  electors  entitled  to 
vote  at  a  primary  election  are  the  same  as 
the  qualifications  of  electors,  entitled  to  vote 
at  the  general  election  within  the  election 
precinct  where  the  primary  is  held,  except 
that,  in  addition  thereto,  the  elector  partici- 
pating in  a  primary  election  must  be  a  mem- 
ber of  some  party  recognized  by  the  official 
ballots  of  such  primary. 

[14]  Each  elector  shall  prove  his  qualifica- 
tions In  the  same  manner  in  which  electors 
in  the  election  precinct  in  which  he  offers 
to  vote  are  required  by  law  to  prove  their 
qualifications  at  the  general  election;  and 
eac^  elector  shall  have  the  right  to  receive 
the  ballot  of  the  party  of  his  affiliation,  and 
no  other. 

The  only  statutory  provisions  In  relation 
to  challenges  of  electors  and  the  duty  of  in- 
spectors of  election  when  an  elector  shall 
be  challenged  as  unqualified  are  contained 
in  the  general  election  laws.  Section  3285, 
Snyder's  Sts.,  provides  that:  "Such  primary 
election  shall  in  all  respects  conform  to  the 
laws  governing  elections  except  as  herein 
otherwise  provided,  and  all  provisions  of 
law  governing  general  elections  not  in  con- 
flict with  this  act  are  hereby  made  applica- 
ble and  put  In   force  herewith." 

[11,  11]  No  specific  provision  is  made  by 
the  primary  law  for  testing  the  qualification 


of  an  elector  as  to  his  party  affiliation.  The 
Inquiry  is,  by  the  general  election  law,  con- 
fined to  the  qualifications  enumerated,  -  in 
which  this  Is  not  included.  Under  the  fore- 
going provision,  when  an  elector  demands  a 
party  ballot,  if  the  election  inspector,  judge, 
or  party  watcher  Ieuows  or  has  reason  to 
believe  that  the  elector  offering  to  vote  is  a 
nonpartisan,  or  not  a  member  of  the  party 
whose  ballot  he  is  attempting  to  vote,  it  Is 
the  duty  of  such  election  officer  to  challenge 
the  right  of  such  elector  to  vqte;  and  any 
challenger  for  any  candidate  may  challenge 
the  right  of  such  elector  to  vote  the  ballot  of 
the  party  making  the  challenge.  If  the  chal- 
lenge be  on  the  ground  that  the  elector  is 
not,  In  good  faith,  a  member  of  the  party 
whose  ticket  he  is  attempting  to  vote,  the 
duty  of  the  inspector  is  the  same  as  upon  a 
challenge  as  to  any  other  qualification.  An 
elector  who  resists  the  challenge  and  makes 
oath  that  he  possesses  the  qualification  con- 
templated by  the  Constitution  should  bear 
In  mind  that  the  usual  test  is,  bid  the  elec- 
tor vote  the  party  ticket  at  the  last  preced- 
ing general  election?  Another  rule  of  party 
membership  1b:  An  elector  who  affiliates 
with  the  party  and  stands  by  his  imrty  or- 
ganization, and  as  such  member  yields  obedi- 
ence to  party  rules  and  usages,  and  accepts 
and  supports  the  regular  party  nominations. 

By  the  primary  law  of  Nebraska,  the  right 
of  an  elector  to  vote  at  a  primary  is  made 
to  depend  upon  his  political  affiliation  with 
the.  party  for  whose  candidates  he  desires 
to  cast  a  ballot  It  is  therein  provided  that 
no  person  shall  "be  entitled  to  vote  at  such 
primary  election  until  he  shall  have  first 
stated  to  the  judges  of  said  primary  election 
what  political  party  he  affiliates  with,  and 
whose  candidates  he  supported  at  the  last 
election,  and  whose  candidates  he  intends 
to  support  at  the  next  election,"  and  when 
challenged  he  must  make  oath  to  the  truth 
of  the  statements,  above  required,  as  to  par- 
ty affiliation  and  his  support  of  the  candi- 
dates of  the  party  with  whom  be  Is  oflFering 
to  vote.  Here,  in  the  absence  of  a  statutory 
test  of  the  party  qualification  of  electors  at 
a  primary  election,  the  rules  and  usages  of 
the  respective  political  parties  having  official 
ballpts  to  be  voted  at  such  primary  election 
must  control. 

[13]  The  elector  cannot  prescribe  his  own 
method  of  proving  his  qualification  In  respect 
to  his  party  membership,  so  as  to  preclude 
the  election  inspector  from  disputing  or  re- 
jecting his  proof,  but  may  require  him  to 
make  proof  of  his  qualification  in  the  man- 
ner and  mode  prescribed  by  the  general  elec- 
tion laws  for  proving  qualifications. 

[1 S]  The  mere  fact  that  an  elector  has  reg- 
istered, and  at  that  time  stated  his  political 
party  affiliation,  does  not  preclude  the  right 
to  Interpose  a  challenge,  on  the  ground  that 
he  is  not  a  member  of  the  itarty  named  In 
his  registration  certificate,  and  whose  ballot 
be  requests  to  vote.    "While  a  person's  name 
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on  the  registry  list  Is  prima  fade  eyidence 
of  his  right  to  vote,  yet  the  officers  may 
strike  off  his  name  and  reject  his  vote,  If 
they  can  show  that  he  Is  not  entitled." 
Brlghtly's  leading  Cases  on  Elections,  p.  695; 
Paine  on  Elections,  p.  296. 

[18]  The  Information  charges  that  the  elec- 
tor named  therein  had  all  the  gnallflcatlons 
of  an  elector,  as  required  by  article  S,  H  1 
and  4a  (sections  42  and  46,  Williams'  Const.), 
and  that  he  bad  duly  registered  as  an  elec- 
tor in  said  precinct,  but  fails  to  state  that 
said  elector  was  then  and  at  that  time  a 
member  of  the  Democratic  party,  or  had  at 
the  last  preceding  general  election  voted  the 
Democratic  ticket,  or  that  said  elector  then 
and  there,  on  oath  or  affirmation,  stated  that 
he  Intended  to  support  the  nominees  of  the 
Democratic  party  at  the  general  election  for 
which  nominees  of  the  several  political  par- 
ties were  then  and  there  being  named.  The 
information  falling  to  allege  those  facts,  the 
facts  stated  do  not  constitute  a  public  of- 
fense, and,  as  a  matter  of  law,  the  facts 
stated  constitute  a  legal  justification  for  the 
action  of  petitioner  as  such  election  inspec- 
tor. For  petitioner  to  have  delivered  a  Dem- 
ocratic ballot,  and  permitted  the  elector  nam- 
ed to  vote  the  same,  upon  the  facts  stated 
in  the  Information,  would  have  been  a  palpa- 
ble violation  of  his  duty  as  such  election  in- 
spector. 

For  the  reasons  hereinbefore  stated,  we 
are  of  opinion  that  said  petitioner  is  entitled 
to  be  discharged;  and  it  Is  so  ordered  by 
the  court. 

ABMSTRONQ,  J.,  concurs. 

FURMAN,  P.  J.  (concurring).  It  Is  a  set- 
tled rule  of  law  that  a  statute  should  be 
construed  with  reference  to  Its  spirit  and 
reason.  To  arrive  at  the  spirit  and  reason 
of  the  law,  courts  must  take  Into  considera- 
tion what  was  the  law  before  the  statute 
was  passed,  and  the  mischief  which  it  was 
enacted  to  correct  In  construing  a  statute, 
an  interpretation  must  never  be  adopted 
which  will  defeat  the  very  purpose  of  the 
law,  or  which  will  enable  persons  to  dude 
its  provisions  or  defeat  the  objects  for  which 
it  was  enacted,  if  this  can  be  avoided. 
When  two  different  constructions  may  be 
placed  upon  an  act,  one  of  which  will  ac- 
complish the  purpose  of  the  Legislature  and 
the  other  render  the  act  nugatory,  the  for- 
mer should  always  be  adopted.  It  must  al- 
ways be  presumed  that  the  legislative  body 
intended  to  favor  and  foster,  rather  than  to 
contravene,  public  policy,  which  is  based 
upon  principles  of  natural  Justice,  good  mor- 
als, and  the  settled  wisdom  of  the  law  as 
applied  to  the  ordinary  affairs  of  life. 
Therefore  courts  should  not  place  a  con- 
struction upon  a  statute  which  is  contrary 
to  natural  justice  and  right,  or  which  Is 
against  public  policy  and  good  morals.  If 
they  can  reasonably  avoid  doing  so.    T^ese 


rules  of  constmction  are  so  manifestly  jnst, 
and  are  so  well  established  and  universally 
recognized,  that  it  is  not  necessary  to  take 
time  in  citing  authorities  In  their  support 

To  arrive  at  the  spirit  and  reason  of  our 
primary  election  law,  we  must  consider  con- 
ditions existing  before  It  was  enacted.  We 
will  then  be  in  a  position  to  understand  the 
evils  at  which  it  was  aimed.  Where  the 
people  are  possessed  of  but  little  wealth, 
the  territory  limited,  the  population  is  small, 
and  public  questions  are  few  and  simply 
there  is  little  or  no  inducement  in  a  repub- 
lic for  persons  to  organize  to  plunder  the 
public  treasury,  or  enrich  themselves  at  the 
expense  of  the  people.  It  is  therefore  iwssl- 
ble  to  conduct  the  business  affairs  of  such 
a  republic  without  the  organization  of  polit- 
ical parties;  but  where  republics  cover  a 
vast  extent  of  country,  where  the  population 
is  dense,  the  wealth  is  great  and  public 
questions  are  many  and  complicated,  experi- 
ence demonstrates  that  special  Interests  and 
personal  ambition  and  selfishness  will  cause 
men  to  combine  and  organize  for  the  purpose 
of  perverting  the  government  from  its  right- 
ful purpose  and  objects,  and  use  it  as  a 
means  to  advance  their  own  personal,  selfish 
interests  and  fortunes,  without  regard  to  the 
rights  and  liberties  of  the  people,  but  for 
the  sole  use  and  benefit .  of  such  persona. 
These  organizations  are  always  private  and 
secret  and,  unless  they  are  met  by  counter 
organizations,  it  is  impossible  to  defeat  their 
objects.  It  is  through  such  combinations 
and  organizations  as  these  that  the  stream 
of  wealth  now  produced  by  the  honest  hard- 
working people  of  the  United  States  has 
been  diverted  from  its  rightful  channels  and 
poured  into  the  already  overflowing  and  un- 
deserving coffers  of  the  few,  who  revel  in 
immense  and  stolen  wealth,  while  the  peo- 
ple who  bear  the  burdens  of  the  government 
and  do  the  work  which  makes  this  world 
worth  living  in  find  the  struggles  for  exist- 
ence daily  becoming  harder  and  harder,  and 
that  the  chains  which  are  binding  them  in 
the  bonds  of  industrial  slavery  are  daily  be- 
coming stronger  and  stronger  and  tighter 
and  tighter.  These  wicked  machinations  can- 
not be  defeated  by  Independent  individual 
efforts.  Individual  efforts  will  neutralize 
themselves,  while  those  who  are  organized, 
and  who  act  in  concert  with  each  other,  will 
be  sure  of  success.  If  the  people  would 
maintain  the  substance,  as  well  as  the  form 
and  shadow,  of  liberty,  and  if  labor  would 
eat  the  bread  which  it  has  earned  and  en- 
joy the  wealth  which  it  has  created,  the  peo- 
ple must  organize  into  political  parties. 
These  political  parties  must  be  organized 
upon  the  principles  of  government  which 
they  advocate. 

The  organization  of  political  parties  should 
not  stop  with  simply  advocating  what  are 
conceived  to  be  correct  principles  of  govern- 
ment;   for  principles  do  not  enforce  them- 
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selves.  A  political  party  organization  will 
be  vain,  Idle,  and  amount  to  nothing,  nnless 
it  secures  tbe  election  to  office  of  men  who 
are  In  sympathy  with,  and  who  will  enforce, 
the  principles  which  It  advocates;  for  In 
this  way  only  can  these  principles  be  made 
effective.  It  is  therefore  seen  that  the  nom- 
ination of  candidates  for  office  is  one  of  the 
most  important  functions  of  a  political  par- 
ty. No  political  organization  can  be  effec- 
tive or  command  public  confidence  and  re- 
spect where  the  integrity  of  its  nominations 
can  he  called  in  question.  A  party  nomina- 
tion for  office  which  does  not  represent  the 
will  of  the  majority  of  the  persons  compos- 
ing sacb  party  has  no  rightful  claim  what- 
ever to  the  support  of  the  voters  of  such 
party.  Neither  will  tbe  principles  advocated 
by  such  party  have  any  binding  force  upon 
such  nominee,  because  he  would  owe  his 
nomination  to  persons  who  did  not  believe  in 
such  principles,  and  who  are  antagonistic  to 
such  political  party.  In  fact,  such  a  hybrid 
nomination  would  not  I>e,  in  any  sense  of 
the  word,  a  party  nomination,  but  would  be 
an  independent  nomination,  independent  of 
the  party  principles  and  everything  else.  To 
whom  would  he  owe  allegiance?  Whose 
creature  would  he  be?  Which  master  would 
he  serve?  Who  can  answer  these  questions? 
Such  a  nominee  placed  in  office  would  be  at 
perfect  liberty  to  consult  his  own  pleasure 
alx>ut  whatever  be  might  do.  It  is  therefore 
clear  that  a  party  nomination  represents  the 
life  of  tbe  party. 

To  protect  tbe  right  of  all  political  parties 
to  select  their  own  nominees  for  office,  our 
present  primary  election  law  was  enacted. 
It  was  passed  to  assist,  and  not  to  destroy, 
party  nominations.  Under  the  old  conven- 
tion system,  by  means  of  secret  organization, 
a  few  members  of  a  party  could  control  the 
convention  and  make  nominations  against  the 
will  of  the  majority  of  tbe  voters  of  such 
party.  Tbe  law  was  passed  to  give  to  each 
member  of  all  political  parties  a  fair  and 
equal  voice  In  tbe  selection  of  the  nominee 
of  bis  party.  To  allow  persons  who  are  not 
members  of  a  political  party,  and  who  do 
not  believe  in  its  principles,  but  who  are  an- 
tagonistic to  them,  to  participate  in  tbe  pri- 
mary election  of  the  party,  for  the  purpose 
of  nominating  its  candidates,  would  be  to 
Inflict  a  greater  injury  upon  political  parties 
than  would  be  possible  under  tbe  old  con- 
vention system,  which  the  primary  system 
abolished;  for  under  the  old  system,  while 
the  will  of  the  majority  of  the  members  of 
tbe  party  might  be  defeated,  yet  those  who 
made  the  selection  were  at  least  members  of 
tbe  party  making  tbe  nomination,  while  un- 
der the  syston  now  proposed  men  can  par- 


ticipate in  a  party  nomination,  and  possibly 
control  its  action,  who  are  antagonistic  to 
tbe  principles  of  the  party,  and  who  would 
vote  against  the  nominees  of  the  party  on 
the  day  of  election.  The  statement  of  this 
proposition  is  enough  to  show  that  it  Is  ab- 
solutely unsound  in  principle.  Suppose  that 
tbe  old  system  of  making  party  nominations 
for  office  was  still  in  existence,  who  would  be 
bold  enough  to  say  that  members  of  another 
political  party,  or  persons  without  party  af- 
filiations, without  being  invited  so  to  do, 
could  force  themselves  in  a  political  party 
nominating  convention  and  participate  in 
such  nomination?  Any  such  attempt  would 
be  universally  denounced  as  a  disgraceful 
outrage  and  result  in  a  riot  What  would 
be  thought  of  an  attempt  on  tbe  part  of 
members  of  a  religions  denomination,  or  of 
others  who  were  Independent  of  all  religious 
denominations,  attempting  to  interfere  with 
and  control  the  church  affairs  of  a  denom- 
ination of  which  they  were  not  members,  or 
of  which  they  were  entirely  independent? 
Any  such  attempt  would  be  resisted,  even  to 
death,  by  all  x>crsons  who  believe  In  reli- 
gious liberty,  and,  if  persisted  in,  would  re- 
sult in  baptizing  the  country  in  fire  and  in 
blood.  What  legislative  body  would  have 
the  power  to  force  a  church  to  allow  i)er- 
sons,  who  were  not  members  thereof,  to 
share  in  its  privileges  and  rights  and  par- 
take of  its  sacraments? 

If  the  policy  upon  which  this  prosecution 
la  based  was  adopted  by  the  court,  it  would 
be  death  to  all  political  organizations,  and 
would  convert  our  primary  election  into  a 
mockery,  a  snare,  and  a  delusion.  Such  a 
construction  of  the  statute  would  make  our 
primary  election  law  revolutionary,  uncon- 
stitutional, null  and  void,  and  of  no  effect. 
It  would  involve  us  in  political  anarchy. 
What  is  decided  in  this  case  is  applicable 
solely  and  exclusively  to  primary  or  nom- 
inating elections  alone,  for  tbe  obvious  rea- 
son that  such  elections  are  held  for  tbe  sole 
and  exclusive  purpose  of  allowing  political 
parties  to  nominate  their  respective  candi- 
dates. Independent  voters  are  not  deprived 
of  their  rights  by  virtue  of  a  primary  elec- 
tion; for  they  have  tbe  constitutional  right 
to  bring  out  any  candidates  they  favor  by 
petition.  When  it  comes  to  the  election  of 
officers,  each  voter  has  tbe  unquestioned 
right  to  vote  a  party  ticket,  a  mixed  ticket, 
or  an  independent  ticket,  as  he  sees  fit,  be- 
cause each  voter  has  an  equal  right  and  in- 
terest in  tbe  men  who  are  elected  to  office. 

For  these  reasons,  in  addition  to  those  so 
well  expressed  by  Judge  DOYLE!,  I  heartily 
concur  in  the  conclusions  which  he  has 
reached. 
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(163  Cal.  343) 

In  re  BEaiTHOL'S  ESTATE. 

MOUSNIBR  V.  TAYLOR.    (S.  F.  6,037.) 

(Supreme  Coart  of  California.    July  26,  1912.) 

1.  WiLLB  (J  403*)— Contest— Costs  to  Exec- 
utor—Good  Faith. 

Under  Code  Civ.  Proc.  §  1720,  which  pro- 
vides that  the  superior  court  may,  in  its  discre- 
tion, order  costs  to  be  paid  by  any  party  to 
ttie  proceedings  or  out  of  the  assets  of  the  es- 
tate, as  justice  may  require,  the  discretion  of 
the  court,  while  it  may  be  exercised  in  favor 
of  an  unsuccessful  proponent  of  a  will,  should 
be  exercised  only  in  his  favor  where  he  has 
acted  in  good  faith. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  !  876;  Dec.  Dig.  {  403. •] 

2.  Wins  (§  403*)— Contest— Costs  to  ESxkc- 

UTOR. 

Under  Code  Civ.  Proc.  J  1720,  the  su- 
perior court  sitting  in  probate  has  no  juris- 
diction to  make  an  order  allowing  expenses  to 
an  executor  resisting  the  contest  of  the  will, 
on  application  pending  his  appeal  from  a  judg- 
ment denying  probate  of  the  will,  since  it  is 
only  upon  a  final  judgment  that  the  court  can 
properly  determine  whether  it  would  be  justified 
in  making  the  allowance. 

[Ed.  Note. — ^For  other  cases,  see  Wills,  Cent. 
Dig.  I  876;   Dec.  Dig.  |  403.*] 

Department  2.  Appeal  from  Superior 
Court,  Alameda  County ;  F.  B.  Ogden,  Judge. 

Application  to  the  Superior  Court  by  Jo- 
seph Morcel,  a  ndminated  executor  under  the 
will  of  Therese  Berthol,  deceased,  for  an 
allowance  of  expenses  incurred  In  resisting 
a  contest  against  the  probate  of  the  will, 
prosecuted,  after  Morcel's  death  pending  the 
Application,  by  E.  K.  Taylor,  as  executor  of 
his  last  will.  From  an  order  granting  the 
application,  SHsie  Mousnler.  administratrix 
of  the  estate  of  Therese  Berthol,  appeals. 
Rerersed. 

R.  B.  Tappan,  for  appellant  E.  K.  Tay- 
lor, for  respondent 


LORIGAN,  J.  This  is  an  appeal  from  an 
order  allowing  respondent's  testate,  who  was 
one  of  the  nominated  executors  under  the 
last  will  of  Therese  Berthol,  deceased,  ex- 
penses Incurred  by  such  executor  in  resisting 
a  contest  against  the  probate  of  her  will. 
Said  nominated  executor — Joseph  Morcel — 
was  made  the  principal  beneflciary  under  the 
will  and  petitioned  for  its  probate,  where- 
upon a  contest  against  the  probate  was  filed 
by  the  daughter  and  only  next  of  kin  of  de- 
ceased On  the  ground  of  alleged  undue  In- 
flnence  exercised  by  said  Morcel  upon  the 
deceased  to  procure  the  execution  of  the 
will  In  his  favor.  The  verdict  of  the  jury 
on  the  trial  of  the  contest  was  in  favor  of 
the  contestant  on  that  ground,  and  the  judg- 
ment was  entered  denying  probate  of  the 
will  therefor.  Thereafter  the  motion  of  said 
Morcel  for  a  new  trial  being  denied,  he  ap- 


pealed therefrom  and  from  the  Judgment. 
Subsequently,  an  administratrix  of  the  es- 
tate of  said  Therese  Berthol  having  been  ap- 
pointed, said  Morcel  applied  to  the  superior 
court  for  an  allowance  out  of  her  estate  of 
his  expenses  incurred  as  nominated  executor 
in  the  contest  of  the  will  on  the  ground  that 
these  expenditures  were  made  In  good  faith. 
Pending  this  application,  Morcel  died,  and 
respondent,  as  executor  of  his  will,  there- 
after proceeded  in  the  matter.  Appellant, 
while  admitting  the  expenditures  in  the  sum 
claimed — $849.90 — resisted  the  granting  of 
the  order,  setting  up  In  opposition  thereto 
the  verdict  and  subsisting  judgment  denying 
the  probate  of  the  will  on  the  ground  of  un- 
due Influence  of  Morcel.  The  court  granted 
the  application  and  made  the  order  from 
which  this  appeal  is  taken. 

[1]  The  authority  of  the  superior  court  Bit- 
ting In  probate  to  allow  the  costs  and  ex- 
penses of  Morcel  Incurred  In  the  contest  of 
the  will  is  based  on  section  1720  of  the  Code 
of  Civil  Procedure,  as  follows:  "When  It  Is 
not  otherwise  prescribed  under  this  title  the 
superior  court  •  •  »  may,  in  Its  discretion 
order  costs  to  be  paid  by  any  party  to  the 
proceedings  or  out  of  the  assets  of  the  estate 
as  justice  may  require."  While  this  provi- 
sion of  the  Code  places  the  matter  of  allow- 
ing costs  and  expenses  within  the  discre- 
tionary power  of  the  court,  and  permits  It  to 
be  exercised  in  favor  of  an  unsuccessful  pro- 
ponent of  a  will,  still  this  discretionary  pow- 
er should  be  exercised  only  in  his  ftivor  "as 
Justice  may  require,"  where  he  has  acted  in 
good  faith,  and  such  discretion  can  be  prop- 
erly exercised  only  upon  the  final  determina- 
tion of  the  litigation. 

[2]  When  the  order  here  appealed  from 
was  made,  there  was  no  final  determination 
of  the  controversy  respecting  which  this  al- 
lowance was  claimed.  It  is  only  then  that 
the  court  can  properly  determine  whether  it 
would  be  justified  in  making  the  allowance 
or  not.  In  that  respect  the  principle  is  de- 
clared In  Estate  of  Xoell,  160  Cal.  741,  117 
Pac.  1047,  where  there  was  under  consider- 
ation an  allowance  for  expenditures  In  the 
contest  of  a  will,  and  where,  in  reversing  the 
order,  this  court  said:  "The  final  determina- 
tion of  the  litigation,  consequently,  must 
have  a  weight  in  influencing  the  court  In  the 
exercise  of  the  discretion  to  award  costs 
with  which  the  law  has  vested  It,  and  not 
imtll  the  final  determination  can  that  dis- 
cretion be  properly  exercised." 

In  applying  this  principle,  the  merits  of 
the  application  upon  which  an  order  purports 
to  be  based  are  not  involved.  Hence  we 
make  no  discussion  of  th«n  here.  The  court  ■ 
is  simply  without  discretion  to  make  any 
order  until  the  final  determination  of  the 
controversy.  Under  this  view  the  superior 
court  should  have  declined  to  entertain  or 
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act  on  the  application  In  behalf  of  the  nom- 
inated executor  Moreel  until  the  litigation 
was  ended  and  the  probate  of  the  will  finally 
allowed  or  rejected. 

The  order  appealed  from  Is  reversed 

"We  concur:   HENSHAW,  J. ;   MBLVIN,  J. 


aes  Cal.  3W) 

CITY  AND  COUNTY  OP  SAN  FRANCISCO 

▼.    HYATT,    Superintendent   of  Public 

Instruction.     (S.  F.  6,988.) 

(Supreme  Court  of  California.    July  26,  1912. 
Rehearing  Denied  Aug.  23,  1912.) 

ScHOoiA  AND  School  Distbicts  (§  19*)— Ap- 
fortionuekt  of  funds  accobdino  to 
School  Attendance — Authobitt  of  State 

BOABD   OF  EotrCATTON — STATUTES. 

Pol.  Code,  i  1532,  subd.  4,  required  the 
state  superintendent  of  public  instruction  to 
apportion  the  school  fund  as  provided  by  sec- 
tion 1858,  which,  as  amended  by  St.  1911,  p. 
527,  adding  subdivision  5,  provided  that  ac- 
cording to  the  number  of  teachers,  calculating 
one  teacher  for  every  district  having  35  units 
of  average  daily  attendance,  and  defined  such 
unit  as  the  total  nuUiber  of  days'  attendance 
divided  by  the  number  of  school  days,  and  a 
school  day  as  that  part  of  a  day  or  night  in 
which  one-twentieth  of  the  work  of  a  school 
month  was  performed.  Poh  Code,  §  16i7,  gave 
local  achool  boards  the  same  authority  to  pre- 
scrilM  rules  as  that  possessed  by  the  state 
board  of  education  over  the  public  schools  of 
the.  state.  Section  1697  declared  20  days,  or  4 
weelcs  of  5  days  each,  to  be  a  school  month. 
Section  1673  provided  that  no  school  should  be 
in  session  more  than  six  hours  a  day.  Section 
1663,  subd.  2,  required  city  or  county  boards  to 
preacribe  the  course  of  study  in  day  and  even- 
ing schools.  Sections  1543,  1664,  1665,  1771, 
and  1874  authorized  such  boards  to  prescribe 
and  enforce  a  course  of  study  and  to  amend  or 
citange  it,  and  enumerated  the  branches  to  be 
taught  in  public  schools.  Section  1874  made  it 
the  duty  of  the  state  board  to  select  text-books 
in  such  enumerated  branches,  to  be  used  by 
the  local  boards  in  prescribing  courses  of  study. 
And  section  1861  provided  that  state  school 
funds  should  be  used  only  to  pay  salaries  of 
teachers  of  the  day  and  night  elementary 
schools.  The  state  board  of  education,  empow- 
ered by  Pol.  Code,  i  1521,  to  adopt  rules  for 
public  schools  not  inconsistent  with  the  laws 
of  the  state,  adopted  a  rule  that  the  minimum 
school  day  for  schools  sharing  in  state  funds  on 
a  basis  of  average  daily  attendance  should  be 
four  hours,  each  hour  to  be  estimated  as  one- 
fourth  of  a  day,  which  operated  to  cut  down 
the  apportionment  to  evening  schools,  in  which 
the  attendance  averaged  only  two  hours  a  day, 
to  one-half  the  apportionment  to  day  schools, 
averaging  four  to  five  hours  a  day.  Held  that, 
there  being  no  statute  expressly  limiting  the 
power  of  the  state  board  or  expressly  confer- 
ring surb  power  upon  the  local  boards,  the  rule 
was  valid  as  being  within  the  general  powers 
of  the  state  board. 

[E!d.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  i§  34-37;  Dec. 
Dig.  I  19.»] 

In  Bank.  Mandamus  by  the  City  and  Coun- 
ty of  San  Francisco  against  Edward  Hyatt, 
Superintendent  of  Public  Instruction  of  the 
State  of  California.    Writ  denied. 


Percy  V.  Long,  City  Atty.,  end  J.  F.  Eng- 
lish, Asst.  City  Atty.,  for  petitioner.  V.  S. 
Webb,  Atty.  Gen.,  John  H.  Riordan,  and  W. 
H.  Cobb,  for  respondent.  J.  D;  Fredericks, 
Dist  Atty.  of  Los  Angeles  County,  and  By- 
ron C.  Hanna,  Deputy  Dlst.  Atty.  of  Los 
Angeles  County,  amid  curte. 

LORIGAN,  3.  This  is  a  petition  for  a 
writ  of  mandate,  and  involves  particularly 
the  validity  of  a  rule  of  the  state  board  of 
education  providing  a  minimum  of  four 
hours  as  the  attendance  necessary  in  the 
elementary  schools  of  tliis  state  to  consti- 
tute a  school  day's  work  in  the  matter  of 
the  apportionment  of  the  state  school  funds 
to  the  different  school  districts. 

Preliminary  to  quoting  the  rule  adopted 
by  the  board  and  as  bearing  on  the  question' 
of  its  validity,  certain  sections  of  the  Politi- 
cal Code  must  be  referred  to. 

Section  1532  of  that  Code,  subdivision  4 
thereof,  requires  the  state  superintendent 
"to  apportion  the  state  school  fund"  and  "in^ 
apportioning  said  fund  he  shall  apportion  to 
every  county  and  to  every  dty  and  county 
two  hundred  fifty  dollars  for  every  teacher 
determined  and  assigned  to  It  on  school  cen- 
sus by  the  county  or  city  and  county  school 
superintendeht  for  the  next  preceding  school 
year  as  required  of  the  county  or  city  and 
county  school  superintendent  by  the  provi- 
sions of  section  18S8  of  this  Code,  and  after 
thus  apportioning  two  hundred  fifty  dollars 
on  teacher  or  census  basis,  he  shall  appoi;- 
tion  the  balance  of  the  state  school  fund  to 
the  several  counties  or  cities  and  counties 
according  to  their  average  daily  attendance 
as  shown  by  the  reports  of  the  county  or 
city  and  county  school  superintendents  foe 
the  next  preceding  year."  This  section 
1858,  referred  to  in  said  section  1532,  as  it 
stood  prior  to  the  session  of  the  Legislature 
of  1911,  read  as  follows:  "The  school  super- 
intendent of  every  county  and  city  and  couot 
ty  mtist  apportion  all  state  and.  county 
school  moneys  for  the  primary  and  gramf 
mar  grades  of  his  county  or  city  and  couni? 
as  follows:  (1)  He  must  ascertain  the.  num- 
ber of  teachers  each  school  district  is  enti- 
tled to  by  calculating  one  teacher  for  every 
district  having  seventy  or  a  less  number  of 
census  children  and  one  additional  teacher 
for  each  additioiml  seventy  census  children, 
or  fraction  of  seventy  not  less  than  twenty 
census  children,  as  shown  by  the  next  pre- 
ceding census."  Provision  is  further  made 
that  any  moneys  remaining  after  the  appor- 
tionment on  the  census  basis  should  be  ap- 
portioned to  the  several  districts  in  propor- 
tion to  the  average  daily  attendance  for  the 
preceding  school  year.  This  section  was 
amended  ib  1911  (Stats.  1911,  p.  527),  and 
as  now  in  effect  reads,  as  to  the  apportion- 
ment of  all  state  and  county  school  moneys 
by  the  school  superintendent  of  every  county 
and   city    and    county    for'  the    elementary 
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grades  therein  as  follows:  "(1)  He  must  as- 
certain the  number  of  teachers  each  school 
district  is  entitled  to  by  calculating  one 
teacher  for  every  district  having  thirty-five 
or  a  less  number  of  units  of  average  dally 
attendance  and  one  additional  teacher  for 
each  additional  thirty-five  units  of  average 
daily  attendance,  or  fraction  of  thirty-five 
not  less  than  ten  units  of  average  dally  at- 
tendance as  shown  by  the  annual  school  te- 
port  of  the  school  district  for  the  next  pre- 
ceding school  year;  and  two  additional 
teachers  shall  be  allowed  to  each  district 
for  every  seven  hundred  units  of  average 
dally  attendance,"  etc.  At  the  same  session 
a  new  subdlvlBlon  was  added  to  this  section 
as  follows:  "(5)  Units  of  average  daily  at- 
tendance wherever  used  In  this  section  shall 
be  Construed  to  be  the  quotient  arising  from 
dividing  the  total  number  of  days  of  pupils' 
attendance  in  the  schools  of  the  district  by 
the  number  of  days  school  was  actually 
taught  In  the  district  A  school  day  is  here- 
by construed  and  declared  to  be  that  portion 
of  the  calendar  day  or  night  in  which  school 
is  maintained  and  in  which  one  twentieth  of 
the  work  of  a  school  month  may  be  per- 
formed. Xbe  attendance  of  pupils  present 
less  one  fourth  of  any  day  shall  not  be 
counted  for  that  school  day  and  pupils  pres- 
ent for  one  fourth  of  a  day  or  for  more  tiian 
one  fourth  of  a  day  shall  be  counted  as 
present  for  one  fourth  of  a  day,  one  half  of 
a  day,  three  fourths  of  a  day,  or  for  a  whole 
day,  as  the  case  may  be." 

Subsequent  to  the  taking  etCect  of  these 
amendments  to  section  1858,  the  state  board 
of  education  adopted  the  following  rule,  the 
validity  of  which  is  the  main  point  In  con- 
troversy: "The  School  Day:  Computing  Av- 
erage Daily  Attendance.  The  minimum 
school  day  for  any  school  sharing  in  state 
funds  on  a  basis  of  average  dally  attend- 
ance shall  consist  of  not  less  than  four  hours 
of  actual  work  and  attendance  exclusive  of 
recesses.  Each  school  day  shall  be  divided 
into  four  approximately  equal  parts.  One- 
fourth  of  a  day's  attendance  shall  consist  of 
actual  work  and  attendance  for  not  less 
than  one  hour,  exclusive  of  recesses;  one 
half  of  a  day's  attendance  shall  consist  of 
actual  work  and  att^idance  for  not  less  than 
two  hours  exclusive  of  recesses;  three 
fourths  of  a  day's  attendance  shall  consist 
of  actual  work  and  attendance  for  not  less 
than  three  hours,  exclusive  of  recesses.  In 
no  event  shall  attendance  by  any  individual 
on  one  calendar  day  be  construed  as  more 
than  one  day's  attendance.  The  word  hour 
as  used  in  this  rule  means  a  sixty  minute 
hour.  This  rule  shall  govern  the  computa- 
tion of  average  daily  attendance  in  day  and 
evening  elementary  and  high  schools,  poly- 
technic, Industrial,  agricultural,  and  all  oth- 
er schools  drawing  state  money  on  a  basis 
of  average  daily  attendance." 

The  powers  of  the  state  board  of  educa- 
tion as  far  as  involved  here  are  enumerated 


in  section  1521  of  the  Political  Code:  "The 
powers  and  duties  of  the  state  board  ot  ed- 
ucation are  as  follows:  (1)  To  ddopt  rules 
and  regulations  not  Inconsistent  with  the 
laws  of  the  state  for  its  own  government 
and  for  the  government  of  the  public  schools 
and  district  school  libraries.    •    •    • » 

The  substantial  allegations  of  this  petition 
for  a  writ  of  mandate  are  that,  under  the 
law,  respondent  state  superintendent  is  re- 
quired to  give,  and  has  always  heretofore 
given,  in  computing  the  average  daily  at- 
tendance in  elementary  schools  consisting  of 
day  and  night  schools,  for  the  purpose  of 
determining  the  annual  apportionment  of 
state  school  funds  thereto,  credit  to  the  ele- 
mentary night  schools  on  an  equal  basis 
with  the  elementary  day  schools,  making  no 
discrimination  between  them;  that  he  has  cal- 
culated a  night  session  of  such  night  schools 
as  being  the  equivalent  of  a  day  session 
for  that  purpose;  that  said  respondent  threat- 
ens and  intends  to  now  follow  said  rule  of 
the  state  board  of  education  fixing  a  mini- 
mum school  day  in  making  an  apportionment 
of  state  funds  to  the  elementary  day  and 
evening  (night)  schools;  that  by  said  rule 
the  minimum  for  a  school  day  Is  fixed  at  not 
less  than  four  hours  daily  work  and  attend- 
ance; that  the  average  attendance  in  even- 
ing elementary  schools  of  the  dty  and  county 
of  San  Francisco  and  elsewhere  in  the  state 
Is,  and  necessarily  wUl  continue  to  be,  an 
average  period  of  two  hours  each  night, 
while  the  average  daily  attendance  in  day 
elementary  schools  in  said  city  and  county 
and  throughout  the  state  is,  and  will  con- 
tinue to  be,  a  period  of  from  four  to  five 
hours;  that  under  the  rule  adopted  credit 
will  only  be  given  by  said  respondent  for 
elementary  work  done  in  night  schools  in  the 
various  school  districts  upon  the  basis  of  one- 
half  or  less  of  the  credit  given  to  day  ele- 
mentary schools  in  said  districts;  and  that  the 
application  of  such  rule  to  the  apportionment 
would  cut  down  the  appropriation  to  which 
the  elementary  schools  of  the  city  and  coun- 
ty of  San  Francisco  claim  they  are  entitled, 
to  the  extent  of  $1G,759. 

The  claim  of  petitioner  is  that  the  state 
board  of  education  had  no  authority  to  adopt 
the  rule  in  question  because  under  certain 
sections  of  the  Political  Code  to  be  referred 
to,  taken  in  connection  with  subdivision  5 
of  section  1858,  it  is  asserted  that  the  power 
to  determine  the  length  of  time  to  constitute 
a  minimum  school  day  for  the  purpose  of  ap- 
portioning the  school  funds  has  been  left  ex- 
clusively to  the  local  boards  of  education. 

As  a  special  basis  In  support  of  this  posi- 
tion certain  sections  of  the  Political  Code 
other  than  we  have  mentioned  are  relied  on 
by  petitioner.  Section  1697  thereof  declares 
that  "a  school  month  is  construed  and  taken 
to  be  twenty  days  or  four  weeks  of  five  daye 
each,  Including  legal  holidays."  Section 
1663,  subdivision  2,  provides  that  "the  county 
or  dty  and  county  boards  of  education  most, 
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except  in  incorporated  cities  harlng  boards 
of  education,  on  or  before  tbe  first  day  of 
Jnly  of  each  year,  prescribe  tbe  conrse  of 
study  in  and  for  each  grade  of  tbe  day  and 
evening  schools  for  tbe  ensuing  school  year," 
and  provisions  of  the  city  charter  of  tlie 
city  of  San  Francisco  are  to  the  same  ef- 
fect. Section  1771  confers  power  on  county 
boards  of  education  "to  prescribe  and  en- 
force in  the  public  schools  a  course  of  study," 
and  section  1543  requires  the  county  superin- 
tendent of  schools  of  each  county  "to  en- 
force the  conrse  of  study."  Section  1673  pro- 
vides as  to  the  duration  of  school  sessions 
that  "no  school  must  be  continued  in  ses- 
sion more  than  six  hours  a  day.    •    •    •  " 

Under  these  sections  it  is  Insisted  by  peti- 
tioner that,  while  the  legislature  has  fixed 
tbe  maximum  school  day  (by  section  1673 
just  quoted)  to  be  six  hours,  it  has  never 
established  any  minimum  school  day,  but  has 
left  that  to  the  local  boards  as  incident  to 
their  right  to  determine  the  course  of  study; 
that  authority  to  establish  the  course  of 
study  necessarily  confers  power  on  them  to 
prescribe  also  the  hours  of  study  thereof — 
in  effect  to  fix  tbe  minimum  school  day — and 
lience,  when  any  local  school  board  has  deter- 
mined what  shall  constitute  a  month's  school 
work  in  said  courses  and  has  fixed  the  length 
of  dally  or  nightly  session  in  which  one- 
twentieth  of  the  school  month  work  may  be 
performed,  such  session,  under  subdivision 
5  of  section  1858,  shall,  for  the  purpose  of 
apportioning  school  funds,  be  considered  a 
school  day's  work,  no  matter  what  the  hours 
less  than  the  maximum  may  be  which  the 
local  board  has  fixed;  and  that  tills  authori- 
ty cannot  be  interfered  with  by  the  state 
board  of  education  under  a  rule  making  an 
average  of  four  hours'  dally  attendance  a 
minimum  school  day,  with  the  result  that  in 
apportioning  funds  to  the  school  districts  tbe 
school  work  in  the  night  schools,  which  nec- 
essarily cannot  exceed  two  hours,  shall  only 
be  credited  with  one-lialf  tbe  amount  which 
la  allowed  for  a  day's  wprk  in  a  day  school. 

As  against  this  claim,  the  position  of  re- 
spondent Is  that  the  authority  to  fix  a  course 
of  study  given  the  local  boards  of  education 
confers  no  exclusive  power  upon  them  to 
prescribe  whatever  hours  they  see  fit  less 
than  the  maximum  as  constituting  a  min- 
imum scbdol  day,  and  that  subdivision  5 
does  not  -  Imply  the  existence  of  any  such 
right,  nor  does  it  define  of  itself  what  shall 
constitute  such  school  day.  Hence  it  is 
claimed  that  as  tbe  local  boards  have  not 
tbe  authority  asserted,  and  the  Legislature 
lias  not  specified  In  subdivision  5  of  section 
1858,  what  shall  constitute  a  minimum  school 
day,  since  it  only  defines  a  school  day  gen- 
erally, it  was  tbe  intention  of  tbe  Legisla- 
ture to  leave  the  matter  of  fixing  the  length 
of  the  minimum  school  day  session  to  tbe 
state  board  of  education,  particularly  as  it 
liad  theretofore  declared  what  should  con- 
stitute tbe  maximum  school  day, 
125P.-48 


We  are  of  the  opinion  from  a  considera- 
tion of  the  various  sections  referred  to,  par- 
ticularly the  later  amendment  of  section  1858 
which  reflects  the  obvious  intention  of  the 
Legislature,  tliat  the  position  of  tbe  respond- 
ent is  correct. 

It  Is  apparent,  we  think,  under  tbe  general 
power  conferred  on  the  state  board  of  educa- 
tion "to  adopt  rules  and  regulations  not  Incon- 
sistent with  the  laws  of  this  state  •  •  • 
for  the  government  of  public  schools,"  that 
it  has  the  authority  to  define  what  shall 
constitute  a  minimum  school  day  for  any 
purpose,  even  for  the  apportionment  of  school 
funds,  in  the  absence  of  any  law.  defining  it, 
or  power  elsewhere  conferred  to  do  so.  Tbe 
conference  of  this  general  power  upon  the 
state  board  of  education  is  in  harmony  with 
the  constitutional  provision  (article  9)  re- 
quiring the  adoption  of  one  system  of  com- 
mon schools  which  shall  be  applicable  to  all 
the  common  schools  of  the  state,  and  the  term 
"system"  Itself  imjiorts  a  unity  of  purpose, 
as  well  as  an  entirety  of  operation.  Kenne- 
dy V.  Miller,  97  Cal.  429,  32  Pac.  558.  Aside 
from  general  legislation  designed  to  secure 
this  entirety  of  operation  and  with  a  view  to 
promote  it,  power  to  do  so  is  expressly  con- 
ferred on  the  state  board,  and  unless  there 
is  some  law  which  otherwise  governs.  It  would 
appear  that  as  this  rule  fixing  the  minimum 
school  day  operates  in  the  apportionment  of 
tbe  state  scbool  funds  equally  and  uniformly 
throughout  the  state  without  discrimination, 
it  is  within  the  power  of  the  state  board  to 
prescribe  it 

If  the  rule  adopted  by  it,  in  question  here, 
is  unauthorized  it  can  be  so  only  because, 
as  contended  by  petitioner,  the  various  sec- 
tions of  the  Code  upon  which  it  relies,  taken 
In  connection  with  subdivision  5  of  section 
1858,  confer  exclusive  power  upon  the  local 
scbool  boards  of  education  to  regulate  the 
length  of  the  school  day  for  all  purposes, 
and  the  existence  of  this  power  precludes  the 
state  board  from  attempting  to  exercise  any 
authority  upon  the  subject  of  the  regulation 
for  tbe  apportionment  of  school  funds.  But 
certainly  no  section  of  the  Code  referred 
to  by  petitioner  confers  any  such  power  on 
the  local  boards,  or  places  any  such  limita- 
tion on  the  authority  of  the  state  board,  nor 
impliedly  requires  any  such  construction. 

Particular  reliance  is  placed  on  those  sec- 
tions of  the  Political  Code  cited,  which  re- 
quire the  local  boards  to  prescribe  "the  course 
of  study"  for  each  grade  In  tbe  schools,  and 
the  argument  is  that  the  power  to  prescribe 
the  course  of  study  necessarily  confers  the 
power  to  determine  tbe  hours  of  dally  or 
nightly  session  for  the  study  thereof — there- 
fore authority  to  determine  the  minimum 
scbool  day.  It  is  quite  clear,  however,  what 
is  meant  by  tbe  "course  of  study"  which 
these  local  boards  shall  prescribe  through  ref- 
erence to  section  16G5  of  the  same  Code,  in 
which  the  various  branches  to  be  taught  in 
tbe  public  schools  and  which  shall  constitute 
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the  course  of  study  therein  are  specifically 
enumerated.  The  requirement  that  the  local 
boards  shall  prescribe  a  course  of  study  Is  a 
mandate  that  they  shall  establish  a  course 
which  shall  embrace  the  enumerated  branch- 
es. While  in  doing  so  some  measure  of  dis- 
cretion Is  given  to  the  local  boards  as  -  to 
the  extent  of  the  course  and  authority  also 
given  them  to  amend  or  change  it  whenever 
they  deem  It  necessary  (section  1664,  Pol. 
Code),  this  discretion  is  stlU  to  a  degree  con- 
trolled by  the  state  board  of  education,  as  It 
Is  given  the  right  and  made  its  duty  (section 
1874,  Pol.  Code)  to  select  the  line  of  text- 
books in  these  enumerated  branches  which 
must  be  used  by  the  local  boards  In  prescrib- 
ing the  course  of  study  in  the  schools  and 
the  use  of  which  the  state  board  must  en- 
force. In  the  section  relied  on,  no  power  is 
expressly  given  to  do  anything  else  than  to 
prescribe  this  course;  nothing  conferring  on 
them  the  exclusive  authority  to  fix  the  time 
or  hours  per  day  when  any  one  of  the  pre- 
scribed branches  shall  be  studied,  or  the 
length  of  the  school  day  which  shall  be 
devoted  to  their  study  as  a  course.  It  may 
be  conceded  that,  from  the  duty  enjoined  on 
the  local  boards  to  prescribe  a  course  of 
study,  it  must  logically  follow  that  the  local 
boards  are  authorized  to  determine  the  daily 
session  for  the  study  of  such  course;  but 
still  It  does  not  legally  follow  that  this 
amounts  to  an  exclusive  right  to  determine 
that  this  session  shall  constitute  a  minimum 
school  day  for  all  purposes  under  the  school 
laws,  or  even  confer  exclusive  right  to  deter- 
mine what  shall  constitute  a  minimum  school 
day  for  the  study  of  the  course  in  the  schools 
where  required.  There  is  nothing  incon- 
sistent in  requiring  the  local  boards  to  pre- 
scribe a  course  of  study  and,  on  the  other 
hand,  empowering  the  state  board  of  educa- 
tion to  determine  what  shall  constitute  a 
minimum  school  day  for  its  study.  The  Leg- 
islature in  the  first  instance.  In  requiring 
the  local  boards  to  prescribe  such  a  course, 
and  using  the  same  language  now  found  in 
the  sections,  might  have  In  addition  declared 
what  should  constitute  a  minimum  day  for 
the  study  thereof.  It  would  be  the  duty  of 
the  local  boards  thereunder  to  prescribe  a 
course,  the  study  of  which  should  engage  the 
minimum  school  day  as  so  fixed.  Only  the 
same  result  would  follow  under  the  power 
conferred  on  the  state  board  to  do  so  and 
the  exercise  of  It 

It  may  not  be  questioned  but  that,  In  the 
absence  of  any  statute  or  rule  of  the  state 
board  on  the  subject,  the  local  board  could 
exercise  the  right  to  regulate  the  school  day 
sessions  in  their  respective  cities  or  counties. 
This  power  exists,  however,  not  by  virtue  of 
their  right  to  prescribe  a  course  of  study,, 
but  under  section  1617  of  the  Political  Code, 
which  gives  them  the  same  authority  over 
the  schools  in  their  district  that  is  conferred 
on  the  state  board  over  the  public  school 
throughout  the  state,  namely,  "to  prescribe 


and  enforce  rules  •  •  •  for  the  govern- 
ment of  schools"  within  their  districts.  But 
the  exercise  of  this  power  is  subject  to  the 
control  of  the  state  board  on  that  subject, 
because  in  this  same  section  it  is  declared 
that  such  rules  must  be  "not  inconsistent 
with  law  or  those  prescribed  by  the  state 
board  of  education."  It  is  apparent  from 
this  section  that,  except  as  to  those  matters 
where  express  power  is  conferred  on  the  lo- 
cal board  to  act  exclusively,  it  was  the  In- 
tention of  the  Legislature  to  make  their  ac- 
tion, relative  to  public  school  matters,  sec- 
ondary and  subsidiary  to  the  control  of  tlie 
state  board.  Under  the  section  last  retired 
to,  the  local  boards  might  fix  the  session  of 
the  schools  In  their  district,  and  bence  de- 
termine what  should '  constitute  a  minimum 
school  day  therefor;  but  the  power  in  that 
respect  was  subsidiary  to  that  of  the  state 
board  and  subject  to  control  and  regulation 
by  it  at  any  time  that  It  deemed  It  proper 
to  act  in  the  matter,  and  the  regulation  of 
the  state  board  would  abrogate  any  rule 
which  might  have  been  adopted  by  the  local 
boards  for  a  minimum  school  day,  if  in  con- 
flict with  that  prescribed  by  said  board. 

It  Is  of  no  moment,  in  considering  the 
power  of  the  state  board,  that  It  had  not 
deemed  it  necessary  heretofore  to  exercise 
control  over  the  local  school  boardis  In  the 
matter  of  school  sessions  or  to  fix  a  mini- 
mum day  therefor.  It  simply  Indicates  that 
the  public  school  system  throughout  the 
state,  in  the  matter  of  daily  sessions  of 
schools  as  heretofore  prevailing,  was  so  es- 
tablished by  the  local  boards  as  to  render 
any  rule  of  the  state  board  on  the  subject 
unnecessary.  In  fact,  as  to  such  a  session 
the  state  board  lias  not  undertaken  now  to 
interfere  with  Its  regulation  by  the  local 
school  authorities,  but  simply  to  define  a 
minimimi  school  day  for  the  purpose  of  ap- 
portioning the  school  money  under  the  new 
system  of  apportionment  Under  the  old  sys- 
tem the  apportionment  was  made  on  the 
basis  of  the  number  of  census  children  in 
the  school  district  whether  they  actually  at- 
tended the  schools  thereof  or  not  and  the 
remaining  money  was  apportioned  on  the 
basis  of  the  average  daUy  attendance,  regard- 
less of  how  long  the  pupils  remained  at  the 
school  session  or  bow  long  a  session  of  school 
was  prescribed.  The  school  day  under  tliat 
system  was  of  no  importance  except  to  as- 
certain the  average  daily  attendance  for  the 
purpose  of  distributing  the  surplus  money 
after  the  apportionment  on  the  census  I>asis, 
and  the  length  of  the  school  session  was  of 
no  importance  for  any  purpose. 

Under  the  new  system  provided  for  by  the 
amendment  to  section  1858,  making  the  "unit 
of  average  daily  attendance"  the  exact  basis 
of  apportionment,  the  minimum  school  day 
became  an  important  factor  in  calculating 
the  apportionment,  and,  on  the  assumptlou 
that  no  such  day  had  been  fixed  by  the  Leg- 
islature, ot  power  vested  elsewhere  to  deter- 
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mine  it,  the  state  board  undertook  to  fix  It. 
Having  the  general  power  to  regulate  for  the 
public  schools  throughout  the  state,  It  could 
pass  any  rule  or  regulation  for  that  purpose 
which  it  deemed  necessary,  unless  constrain- 
ed by  some  statutory  provision.  It  cannot  be 
said  that  the  fixing  of  a  minimum  school  day 
for  the  purpose  of  apportioning  state  school 
funds  Is  not  a  proper  part  of  the  goTerument 
of  the  public  school  system.  Nor  do  we  un- 
derstand petitioner  to  claim  that  the  powers 
conferred  upon  the  state  board  are  not  com- 
I^ebenslve  enough  to  embrace  authority  to 
fix  a  minimum  school  day  for  all  purposes, 
Including  the  apportionment  of  the  school 
funds,  la  the  absence  of  any  legislation  on 
the  subject.  The  claim  only  Is  that  the  pow- 
er has  been  exclusively  conferred  on  the 
local  boards,  and  the  dally  school  session  as 
fixed  by  them  is  recognized  in  subdivision  5 
as  a  minimum  school  day  for  the  purpose  of 
apportioning  the  state  scliool  fund.  This 
claim  of  exclusive  i>ower  vested  In  the  local 
boards,  for  the  reasons  given  above,  we  deem 
untenable,  and,  unless  there-  is  some  merit 
in  the  claldi  of  petitioner  under  subdivision 
5,  we  are  satisfied  that  the  state  board,  In 
the  exercise  of  its  jiaramount  authority  re- 
specting the  public  schools  of  the  state,  bad 
the  right  to  adopt  the  rule  la  question  de- 
claring what  should  constitute  a  minimum 
school  day. 

As  to  subdivision  5  of  section  1858:  The 
purpose  of  adding  this  subdivision  to  the  sec- 
tion will  be  readily  observed.  While  this 
amended  section  made  the  "unit  of  average 
daily  attendance"  the  basis  of  apportionment 
for  the  state  funds,  it  did  not  define  what 
was  meant  thereby,  and  subdivision  6  was 
added  for  that  purpose.  In  so  defining  it. 
It  la  stated  therein  that  "a  school  day  Is 
hereby  construed  and  declared  to  be  that  por- 
tion of  the  calendar  days  or  nights  in  which 
one-twentieth  of  the  work  of  the  school 
month  may  be  performed."  Petitioner  con- 
tends that  thereby  the  minimum  school  day 
was  fixed ;  that  the  declared .  intention  of 
the  Legislature  was  to  make  the  unit  quan- 
tity of  daily  work  as  fixed  by  the  local 
boards  govern  as  to  such  day  for  the  purpose 
of  apportionment.  But  if  this  was  its  Inten- 
tion, certainly  the  language  used  does  not 
clearly  or  definitely  express  it,  or  really  ex- 
press It  at  all.  All  that  is  declared  is  that 
a  school  day  is  that  portion  "in  which  one- 
twentieth  of  the  work  of  the  school  month 
may  be  performed,"  and  after  the  definition 
has  been  read  the  inquiry  still  presents  itself, 
What  is  the  minimum  school  day?  There  is 
nothing  clear  or  determinative  on  the  sub- 
ject in  the  language  used.  The  most  that 
can  be  anid  for  It  is  that  it  defines  a  school 
day  generally.  When  the  Legislature  had 
occasion  to  define  a  maximum  school  day,  it 
defined  It  plainly  and  on  a  basis  of  hours, 
and  if  it  bad  intended  to  itself  define  a  mini- 
mum school  day  in  this  subdivision  5,  we 
would  naturally  expect  to  find  It  defined  on 


a  similar  basis  of  time.  If  It  was  Intended 
to  depart  from  this  standard  previously  em- 
ployed and  provide  for  some  other,  we  would 
look  to  find  some  clear  expression  of  that  in- 
tention. In  other  words.  If  It  was  Intended 
that  the  quantity  of  a  school  day's  work,  as 
it  might  be  variously  fixed  by  the  different 
local  boards  throughout  the  state,  should 
constitute  a  minimum  school  day,  we  would 
expect  to  find  something  definite  to  that  ef- 
fect. But  we  find  In  the  subdivision  nothing 
of  the  kind.  It  contains  no  expression  of 
Intention  to  define  the  minimum  school  day 
on  the  basis  of  quantity  of  dally  work  as 
fixed  by  the  local  school  boards,  or  on  such  a 
basis  at  all ;  nor,  on  the  other  band,  does 
the  language  contain  the  slightest  suggestion 
that  time  or  hours  of  daily  session  be  made 
the  basis.  It  simply  does  not  define  the  min- 
imum school  day  at  all,  nor  declare  any 
standard — whether  the  unit  quantity  of  work 
or  the  unit  of  time — whereby  it  shall  be  fix- 
ed. If  it  bad  intended  to  define  a  minimum 
day  Itself,  or  to  declare  that  the  unit  quan- 
tity of  daily  work,  as  the  local  school  boards 
throughout  the  state  might  variously  deter- 
mine the  period  for  its  dally  performance, 
should  constitute  a  minimum  school  day,  or 
that  the  time  or  hours  as  the  unit  of  the 
basis  should  not  be  employed  for  that  pur- 
pose, It  was  a  very  easy  thing  for  the  L^rls- 
lature  to  have  plainly  said  so.  An  entire 
absence  of  any  statutory  declaration,  or  the 
presence  of  any  language  from  which  it  can 
be  reasonably  inferred,  strongly  Implies  that 
it  did  not  Intend^  to  declare  anything  on  the 
subject  of  a  minimum  school  day,  or  provide 
any  standard  under  which  it  should  be  de- 
termined, but  to  leave  the  whole  matter  to 
that  body  which,  in  the  absence  of  any  direct 
legislation  on  the  subject,  was  empowered 
to  deal  with  it,  namely,  the  state  school 
board.  It  doubtless  concluded  that  the  board 
charged  with  the  duty  of  regulating  the  pub- 
lic schools  would  be  in  a  much  better  posi- 
tion than  Itself  to  regulate  that  subject  It 
was  not  necessary  for  the  I.ieglslature  to  pro- 
vide all  the  details  In  its  legislation  on  the 
new  system  of  apportionment  Having  legis- 
lated on  that  subject  as  far  as  it  deemed 
reasonably  practical,  it  could  leave  the  mat- 
ter of  the  length  of  dally  sessions  of  the 
schools — or  the  fixing  of  the  minimum  day — 
to  the  discretion  of  the  state  board. 

That  Its  purpose  was  to  do  so  we  think 
is  quite  apparent  when  we  consider  the  In- 
tention of  the  Legislature  in  establishing  the 
new  system  of  apportionment  of  the  state 
funds.  Under  the  old  method,  the  apportion- 
ment thereof  was  based  on  the  number  of 
census  children  in  the  district,  whether  they 
attended  the  schools  or  not,  and  the  surplus 
distributed  on  the  basis  of  average  dally  at- 
tendance, independent  of  any  consideration 
of  the  time  the  pupils  spent  In  school.  Un- 
der this  system,  in  the  more  populous  dis- 
tricts of  the  state,  where  census  children  at- 
tended private  schools  and  did  not  attend  tb» 
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pnblle  acboola,  these  children  were,  however, 
entunerated  and  entered  into  the  basis  upon 
which  such  districts,  to  that  extent,  unneces- 
sarily participated  in  the  state  school  fund, 
to  the  disadvantage  of  less  populous  districts 
and  where  the  schools  were  better  attended, 
while  under  the  same  system  distribution  of 
the  surplus  fund  was  made  on  a  basis  of 
average  daily  attendance,  Irrespective  of  the 
length  of  time  the  children  spent  at  the  daily, 
sessions  or  how  long  those  sessions  lasted. 
Under  the  new  system  the  basis  of  apportion- 
ment is  radically  changed,  and  but  one  basis 
provided  for,  namely,  the  unit  of  average 
dally  attendance.  The  general  intention  of 
the  Legislature  was  to  establish  a  more  defi- 
nite and  exact  and  apparently  a  more  fair 
and  equitable  method  or  basis  of  apportlon,- 
ment  than  previously  obtained;  to  apportion 
the  funds  to  the  schools  in  proportion  as  the 
necessary  cost  and  expense  of  their  main- 
tenance as  represented  by  the  unit  of  average 
daily  attendaucfe  While  providing  generally 
a  basis  to  attain  that  end,  no  standard  by 
which  the  unit  of  attendance  should  be  meas- 
ured was  fixed  by  the  Legislature.  As  we 
have  said,  it  was  not  necessary  that  it  should 
legislate  as  to  the  details,  for  a  board  exist- 
ed, empowered  to  further  the  intent  by  its 
separate  action,  and  in  making  the  rule  in 
question  the  state  l>oard  did  so  by  establish- 
ing a  minimum  school  day  based  upon  time 
as  the  unit  under  which  the  apportionment 
should  be  made.  There  can  be  no  question 
but  that  this  standard  was  a  proper  and  defi- 
nite one.  It  is  that  which  is  generally  em- 
ployed in  educational  matters  where,  as 
iwinted  out  by  respondent,  high  school  pupils 
are  credited  to  the  state  university,  and  that 
university  itself  credits  its  students  upon 
"units,"  signifying  so  many  hours  of  work  in 
the  classroom  during  the  term.  This  is  a 
proper,  adequate,  and  definite  standard,  ca- 
pable of  being  sustained  on  various  consid- 
erations, if  it  were  necessary  here  to  do  so. 
In  fact,  the  complaint  is  not  tliat  it  is  not  a 
definite  or  proper  standard,  but  that  it  is 
too  definite  as  applied  to  the  night  schools. 
But  deflniteness  and  exactness  as  to  all 
schools  was  the  very  matter  which  the 
T.iegislature  contemplated;  to  remove  under 
the  new  system  the  laxity  which  prevailed 
under  the  old,  by  precluding  particular 
schools  throughout  the  school  districts  or 
classes  of  schools  therein  which  are  main- 
tained either  daily  or  nightly  for  but  one  or 
two  hours,  or  even  a  less  period  of  session, 
from  receiving  the  same  apportionment  as 
those  conducted  for  longer  hours  or  for  the 
maximum  time.  While  it  is  true  that  under 
the  Constitution  the  day  and  night  elemen- 
tary schools  are  placed  on  an  absolute  equal- 
ity, this,  as  far  as  the  apportionment  of 
school  funds  for  their  maintenance  is  con- 
cerned, only  means  that  no  discrimination 
should  be  made  between  them.  This  rule  of 
the  state  board  makes  none.  It  operates 
equally  and  uniformly  upon  all  schools  upon 
the  l>aBis  of  average  daily  attendance  calcu- 


lated under  the  established  minimum  school 
day.  On  the  theory  of  petitioner,  as  the  day 
schools  are  conducted  for  at  least  four  hours 
and  night  schools,  admittedly,  for  not  exceed- 
ing two,  the  former,  in  order  to  get  the  same 
apportionment  as  the  latter,  would  l>e  com- 
pelled to  maintain  a  session  of  twice  the 
length.  This  would  create  a  decided  lack  of 
uniformity  and  constitute  a  discrimination 
in  favor  of  the  night  as  against  the  day 
schools  which  it  was  designed  by  the  Legis- 
lature under  the  new  system  of  apportion- 
ment to  prevent,  and  which  is  effectually  pre- 
vented under  the  rule  of  the  state  board. 

The  beneficence  of  night  schools  is  unques- 
tioned; but  it  is  to  be  noted  that  they  exist 
almost  entirely  in  the  large  cities,  are  for  the 
benefit  particularly  of  the  residents  thereof, 
and,  in  the  nature  of  things,  as  their  sessions 
do  not  exceed  two  hours,  the  expense  of  their 
maintenance  cannot  equal  that  of  the  day 
schools  having  sessions  of  twice  that  length. 
Under  section  1861  of  the  PollUcal  Code,  "the 
state  school  fund  must  be  used  for  no  other 
purpose  than  the  payment  of  the  salaries  of 
teachers  of  primary  and  grammar  schools," 
being  the  day  and  evening  elementary  schools. 
The  principal  element  in  the  expense  of  the 
maintenance  of  schools  is  the  salary  of  teach- 
ers, to  pay  which  the  state  fund  must  be  de- 
voted, and  this  expense  is  based  on  the  dura- 
tion of  their  employment.  Necessarily,  this 
cannot  be  the  same  as  between  teachers  em- 
ployed in  the  night  and  day  schools,  and,  in 
the  ordinary  course  of  things,  the  teacher 
employed  but  one-half  the  time  that  another 
is  employed  receives  but  one-half  the  compen- 
sation. 

Under  these  circumstances,  we  would  hard- 
ly expect  to  find  the  Legislature  In  subdivi- 
sion C  declaring,  either  expressly  or  implied- 
ly, that  the  imlt  quantity  of  school  work  pre- 
scribed to  be  daily  or  nightly  performed  by 
the  local  school  board,  no  matter  how  lim- 
ited its  sessions  for  the  performance  thereof 
might  be,  should  constitute  a  minimum  school 
day  for  the  purpose  of  equal  apportionmoit 
of  the  school  funds,  with  schools  holding 
longer  sessions  or  Impliedly  declaring  against 
the  fixing  of  the  minimum  school  day  on  the 
time  or  hour  basis. 

It  is  of  no  moment,  on  the  question  of  the 
authority  of  the  state  board  to  fix  such  school 
day  for  purposes  of  apportionment,  to  con- 
sider how  the  rule  adopted  has  affected  the 
efllcient  maintenance  of  the  night  schools. 
No  such  question  is  involved.  It  is  simply 
one  of  power  and  authority  of  the  board  to 
make  the  regulation,  and  In  the  absence  of 
any  express  legislation  on  the  subject  or  au- 
thority vested  in  the  local  boards  to  deter- 
mine it,  we  are  satisfied  that  the  state  board 
had  this  authority  and  that  the  rule  in  ques- 
tion Is  valid. 

The  application  for  the  writ  is  denied. 

We  concur:  SHAW,  J.;  ANQELLOTTI, 
J.:  SLOSS,  J.;  MELVIN,  J.;  HEMSUAW,  J. 
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as  Cal.    App.  280 

LAMS  et  aL  v.  WTLKB.    (CHt.  1,100.) 
(District    Court   of   Appeal,    Second    District, 
California.    June  19,  1912.    Rehearing  De- 
nied by  Supreme  Court  Aug.  16,  19l2.) 

1.  Apfeai,  and  Ebbob   ({  1010*)— Rbview— 
QuEsnbNB  OF  Fact. 

Where  there  is  some  competent  evidence 
to  support  each  finding  of  the  trial  court,  it  is 
not  within  the  province  of  the  Court  of  Ap- 
peal to  weigh  the  testimony,  thereby  substi- 
tuting its  judgment  for  that  of  the  trial  court. 
[XU.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3979-3982;  Dec.  Dig.  i 
lOia*] 

2.  Evidence  (j  269*)- ADiasaiBiuTT— Dkc- 

I^RATIONS. 

In  an  action  to  set  aside  a  deed  of  a 
decedent  for  fraud,  undue  influence,  and  laclc 
of  mental  capacity,  declarations  of  the  dece- 
dent some  time  before  its  execution  with  ref- 
erence to  the  disposition  be  intended  to  make 
of  his  property  was  competent  as  bearing  on 
bis  mental  condition,  but  not  to  prove  fraud 
or  undue  influence. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  i|  10C3-1067;  Dec  Dig.  {  269.*] 

5.  Evidence   ({  601*) —  OPimoNS  — Mental 
Condition. 

In  an  action  involving  the  mental  condi- 
tion of  a  deceased  person  on  a  particular  date, 
an  intimate  acquaintance  may  express  his  opin- 
ion of  his  mental  condition  when  followed  by 
a  statement  of  the  facts  upon  which  his  opin- 
ion is  based  tending  to  show  liis  mental  condi- 
tion at  that  time,  for  months  preceding,  and 
on  the  day  following  the  date  in  question. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  ff  2292-2305;   Dec  Dig.  i  601.*] 

4.  New  Trial  <|  108*)— Newlt  Discovebed 

Evidence— Materiality. 

A  new  trial  should  not  be  granted  for 
newly  discovered  evidence  unless  it  is  of  such 
a  character  as  to  render  a  different  result 
probable  on  the  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  ||  226,  227;    Dec  Dig.  |  108.*] 

6.  Appeal  and  Erbob  ({  981*)— Discretion 
OP  Trial  Court- New  Trial. 

On  a  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence,  the  trial  court  ex- 
ercises a  discretionary  power  which  will  not 
be  interfered  with  except  when  manifest  abuse 
is  apparent. 

[£}d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3876;   Dec  Dig.  |  981.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   George  E.  Church,  Judge. 

Action  by  A.  W.  Lamb  and  others  against 
Frederick  O.  Wilke.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

H.  T.  Morrow  and  A.  R.  T.  Truez,  for  ap- 
pellant. Joseph  Scott,  James  L.  Irwin,  and 
Gray,  Barker,  Bowen,  Allen,  Van  Dylse  & 
Jntten,  for  respondents. 

ALLEN,  P.  J.  Action  to  set  aside  a  deed 
executed  by  one  James  D.  Watson,  deceased, 
to  appellant  while  deceasisd  was  of  unsound 
mind  and  acting  under  undue  influence  of 
appellant.  Plaintiffs  and  respondents  are 
nephews  and  nieces  of  the  deceased.  The 
action  was  tried  by  the  court,  which  finds  all 
of  the  material  allegations  of  the  complaint 
to  be  true;   that  Watson  was  of  the  age  of 


76  years  at  the  time  of  the  execution  of  the 
deed  and  was  of  unsound  mind  and  incompe- 
tent to  make  a  contract;  that  at  such  time 
he  did  not  possess  a  mind  suflSciently  clear 
and  strong  to  enable  him  to  know  and  under- 
stand the  nature  of  the  act  in  which  he  was 
then  engaged,  or  to  know  and  recollect  those 
who  were  the  natural  objects  of  his  bounty: 
that  at  the  time  of  the  execution  of  the  deed 
he  was  sick  and  suffering  from  a  disease 
causing  his  death  two  days  thereafter;  that 
he  was  upon  his  deathbed  when  the  deed 
was  signed ;  that  deceased  had  no  independ- 
ent advice,  but  acted  solely  upon  the  taiduce- 
ment  and  advice  of  defendant ;  that  no  con- 
sideration was  paid  for  the  deed;  that  at  the 
time  of  the  conveyance  of  said  property,  and 
for  some  lime  prior  thereto,  Watson  implicitly 
confided  in  and  trusted  defendant  and  whol- 
ly depended  upon  defendant's  advice  and 
counsel  In  matters  of  business,  and  a  rela- 
tion of  trust  and  confidence  existed  between 
them;  that  said  deed  was  delivered  and  re- 
corded on  the  24th  day  of  January,  1908,  the 
day  succeeding  the  date  of  its  execution  and 
the  day  preceding  the  date  of  the  death  of 
the  grantor;  that  defendant  Immediately 
took  possession  of  the  property;  that  Watson 
did  not  know  the  nature  or  consequence  of 
his  act  and  was  incapable  of  understanding 
Its  force  and  effect  at  the  time  of  the  execu- 
tion of  the  deed,  and  was  not  then  of  sound 
and  disposing  mind.  The  court  set  aside  the 
deed,  and  from  this  Judgment  and  an  order 
denying  a  new  trial  defendant  appeals. 

[1]  The  principal  specifications  presented 
by  appellant  relate  to  the  insufficiency  of  the 
evidence  to  justify  the  findings.  No  good 
purpose  would  be  served  by  Incorporating 
herein  a  rfisumS  of  the  evidence.  We  think 
it  sufficient  to  say  that  a  careful  examina- 
tion of  the  entir6  record  demonstrates  that 
there  was  some  competent  evidence  before 
the  court  Justifying  each  and  every  finding 
by  the  court  made.  The  cause  was  tried  by 
a  learned  Jurist,  competent  to  weigh  the  tes- 
timony and  consider  the  force  and  effect 
which  should  be  given  the  statements  of  wit- 
nesses. These  witnesses,  whose  statements 
were  confilcting  and  irreconcilable,  were  be- 
fore the  trial  court,  and  it  determined  to 
what  statements  credit  was  due,  and  It  is 
not  within  the  province  of  this  court  to  weigh 
the  testimony,  thereby  substituting  its  Judg- 
ment for  that  of  the  trial  court. 

[2]  A{)pellant  claims  prejudicial  error  on 
account  of  the  action  of  the  trial  court  .in 
permitting  the  witness  Lundregan  to  testify 
to  conversations  had  with  the  deceased  some 
time  before  the  execution  of  the  deed  with 
reference  to  making  a  disposition  of  his  prop- 
erty. It  may  be  conceded,  "where  the  tes- 
tator was,  beyond  question,  of  sound  mind, 
such  statements  were  entitled  to  no  weight 
at  all,  in  the  absence  of  proof  of  infiuence  as 
to  the  very  testamentary  act"     In  re  Mc- 
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Devltt,  95  Cal.  17,  80  P«&  101.  WhUe  such 
declarations  are  not  admissible  to  prove  un- 
due Influence  or  fraud  charged,  they  are, 
however,  admissible  to  prove  the  state  ot 
mind  or  mental  capacity.  One  of  the  chief 
allegations,  the  thing  most  relied  upon,  was 
the  matter  of  the  grantor's  soundness  of 
mind  at  the  time  of  the  execution  of  the 
deed.  As  said  In  Estate  of  Arnold,  147  Cal. 
693,  82  Pac.  256:  "The  external  facts  con- 
stituting the  exercise  of  undue  Influence  must 
be  established  by  other  evidence  than  the 
declarations  of  the  testator.  His  declara- 
tions are  incompetent  to  show  either  that  the 
Influence  was  exercised,  or  tliat  it  affected 
his  actions,  and  are  Inadmissible,  except  as 
they  may  Illustrate  bis  mental  state,  and 
give  a  picture  ot  the  condition  of  his  mind 
contemporaneous  with  the  declarations  them- 
selves." See,  also.  In  re  Calkins,  112  Cal. 
301,  44  Pac.  577.  The  whole  narrative  ob- 
jected to  went  more  toward  establishing  the 
mental  condition  of  deceased  than  that  of 
anything  else,  and,  in  so  far  as  it  tended  to 
establish  his  mental  condition,  it  was  In  our 
opinion,  competent  evidence. 

(3]  It  is  also  claimed  the  court  erred  in 
permitting  the  witness  Lnndregan,  who  was 
shown  to  have  long  been  a  familiar  and  in- 
timate acquaintance,  to  testify  as  to  his  opin- 
ion of  the  mental  condition  of  deceased  on 
the  day  preceding  the  execution  of  the  deed. 
This  opinion  was  followed  by  a  statement  of 
facts  upon  which  such  opinion  was  based, 
not  only  tending  to  show  his  mental  condi- 
tion on  that  day,  but  for  months  preceding 
and  upon  the  day  succeeding  the  execution 
of  the  deed.  We  think  there  was  no  error 
which  intervened  on  account  of  the  admis- 
sion of  such  evidence. 

[4,  6]  It  is  finally  claimed  by  appellant  that 
the  court  erred  in  denying  bis  motion  for  a 
new  trial  based  upon  affidavits  disclosing 
newly  discovered  evidence.  The  most  that 
can  be  said  of  these  affidavits  is  that  they 
tended  to  show  that  upon  a  new  trial  defend- 
ant would  be  able  to  establish  tliat  the  state- 
ment ot  plaintiffs'  chief  witness  as  to  the 
amount  Watson  received  from  a  certain 
crop  was  untrue,  and  that  the  statements 
made  by  Watson  to  such  witness  as  to  the 
ownership  of  certain  horses  were  untrue. 
Under  the  rule  that  newly  discovered  evi- 
dence should  be  of  such  character  as  to  ren- 
der a  different  result  probable  upon  a  new 
trial,  and  such  question  being  one  to  be  de- 
termined by  the  trial  court  in  the  exercise 
of  a  discretionary  power,  which  power  will 
not  be  interfered  with  except  when  manifest 
abuse  is  apparent  (Oberlander  v.  Fixen  & 
Co.,  129  Cal.  692,  62  Pac.  254),  we  are  unable, 
as  said  by  the  court  in  People  v.  Buckley, 
143  Cal.  392,  77  Pac.  176,  to  say  "that  it  is 
clear  that  the  proposed  evidence  would  ren- 
der a  different  result  probable."  We  are  of 
the  opinion  that  the  entire  record  develops 


evidence  in  support  of  the  findings,  that  such 
findings  are  sufficient  to  support  the  judg- 
ment, and  that  no  prejudicial  error  Inter- 
venes. 
Judgment  and  order  affirmed. 

We  concur:   JAMES,  J. ;    SHAW,  X 


a»  Cat.  App.  280) 
PEOPLE  V.  8CHENONB.     (Cr,  180.) 
(District  Court  of  Appeal,  Third  District,  Cal- 
Uomia.     June  17,  1912.) 

1.  False    Pbetenses    (|    16*)— Labcekt    (| 
14*)— Distinguishing  Elements. 

An  instruction  that  the  distinction  between 
larceny  and  obtaining  money  by  false  pretens- 
es turns  on  the  gueation  of  title,  that  if,  when 
the  taking  is  consummated  by  the  use  of  a 
trick,  artince,  or  device,  the  complaining  wit- 
ness being  deceived  by  the  act  or  representa- 
tions of  the  defendant  parts  not  only  with  the 
possession,  but  also  with  the  title  to  his  prop- 
erty, the  offense  ia  obtaining  property  by  false 
pretenses,  but  if  the  complaining  witness  only 
parts,  and  only  intends  to  part,  with  the  pos- 
session of  his  property  and  not  with  the  title, 
the  offense  is  larceny,  was  correct. 

[Ed.  Note. — For  other  cases,  see  False  Pre- 
tenses, Cent.  Die.  §1  20,  25;  Dec  Dig.  |  16:* 
Larceny,  Cent.  Dig.  {§  34-38;  Dec  Dig.  f  14.*} 

2.  False  Pretenses  (|  16*)— Labcekt  (|  14*) 
— Confidence  Oauk— Evidence. 

Complainant  intrusted  bis  money  to  de- 
fendant with  the  understanding  that  defendant 
and  his  confederate  B.  were  each  to  contribute 
a  like  sum  to  a  common  fund  to  be  used  for 
the  advantage  of  all.  Neither  defendant  nor 
B.  contributed  anything  to  the  enterprise,  but 
retained  complainant's  money.  Beld  that,  until 
contributions  had  been  made  by  defendant  and 
B.,  the  title  to  complainant's  money  remained 
in  him  and  was  the  subject  of  larceny,  and 
hence  the  withholding  thereof  constituted  lar- 
ceny and  not  false  pretenses. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  {S  20,  25;  Dec  Dig.  J  16:* 
Larceny,  Cent.  Dig.  {{  34-38;   Dec.Dig.  |  14.*] 

Appeal  from  Superior  Court,  San  Joaquin 
County;   C.  W.  Norton,  Judge. 

Manuel  Scbenone  was  convicted  ot  grand 
larceny,   and  he  appeals.     Affirmed. 

Webster  &  Webster  and  S.  N.  Blewett,  for 
appellant  U.  S.  Webb,  Atty.  6en.,  and  J. 
Charles  Jones,  for  the  People. 

BURNETT,  J.  The  defendant  having  been 
convicted  of  grand  larceny,  appeals  from  the 
judgment  and  the  order  denying  bis  motion 
for  a  new  trlaL 

The  principal  contentions  ot  appellant  are 
that  the  court  erred  in  the  matter  of  Instruc- 
tions and  that  the  defendant  was  entitled 
to  an  acquittal  for  the  reason  that  the  of- 
fense, if  any,  was  that  of  obtaining  money 
by  false  pretenses,  instead  of  grand  larceny. 

[1]  Appellant  concedes  that  "it  would  be 
very  difficult  for  us  to  point  out  the  si>eciflc 
particulars  wherein  the  instructions  prejo- 
dlce  the  substantial  rights  of  the  defendant *- 
As  might  be  expected  from  this  statement 
we  find   no   less   difficulty  in  the  premises. 
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The  point  to  which  special  attention  is  di- 
rected— that  is,  the  importance  of  instructing 
the  Jury  clearly  in  reference  to  the  distinc- 
tion between  these  two  different  offenses — 
received  due  consideration  from  the  court 
For  instance,  it  was  declared:  "The  distinc- 
'  tion  which  the  law  makes  between  larceny 
and  obtaining  money  by  false  pretenses  turns 
on  the  question  of  title.  If,  when  the  tak- 
ing is  consummated  by  the  use  of  trick,  ar- 
tifice, or  device,  the  complaining  witness, 
being  deceived  by  the  acts  or  representations 
of  the  defendant,  parts  not  only  with  the 
possession,  but  also  with  the  title  to  his 
property,  the  offense  is  that  of  obtaining 
property  by  false  pretenses;  but  if  the  com- 
plaining witness  only  parted  and  intended 
only  to  part  with  the  possession  of  his  prop- 
erty, and  not  with  the  title,  the  offMise  is 
larceny."  This  proposition  was  somewhat 
elaborated  In  other  instructions,  and  the 
Jury  were  expressly  charged  that:  "The  bur- 
den is  upon  the  prosecution  In  this  case  to 
prove  the  offense  charged,  and  if  the  prose- 
cution falls  to  prove  tliat  the  defendant  com- 
mitted the  crime  of  larceny,  even  though  the 
evidence  may  tend  to  prove  some  other  of- 
fense, yon  must  find  the  defendant  not  guilty, 
and  If  yon  believe  from  the  evidence  that 
at  the  time  the  complaining  witness,  O.  Sa- 
lon!, parted  with  the  possession  of  the  $137, 
be  also  at  the  same  time  parted  with  the 
title  to  the  same,  although  the  same  was 
Induced  by  fraud,  misrepresentation,  or  ar- 
tifice on  the  part  of  the  defendant,  neverthe- 
less I  Instruct  you  to  acquit  the  defendant." 
Indeed,  the  Jury  were  fully  and  correctly 
Instructed  upon  every  phase  of  the  case  nec- 
essary for  their  enlightenment,  and  no  er- 
ror was  committed  in  refusing  certain  In- 
stmctions  proposed  by  the  defendant. 

fj]  It  is  equally  clear  that  the  verdict 
finds  support  In  the  evidence.  It  was  a  rea- 
sonable Inference  from  all  the  facts,  as  Im- 
plied in  the  verdict,  that  the  complaining 
witness  did  not  intend,  at  the  time  of  the 
transaction,  to  vest  In  the  defendant  the  ti- 
tle to  the  money  in  question,  and  that  it  was 
the  defendant's  purpose  at  all  times  to  ob- 
tain possession  of  the  money  by  trick  and 
device  and  afterwards  appropriate  it  to  his 
own  use.  The  money  was  intrusted  to  the 
defendant  with  the  understanding  that  he 
and  his  confederate,  one  Ballo,  were  each 
to  contribute  a  like  amount  to  the  common 
fund  to  be  used  for  the  advantage  of  all.  It 
Is  probably  unnecessary  to  add  that  neither 
the  defendant  nor  Ballo  contributed  any- 
thing to  the  common  enterprise,  and  until 
they  did  so  the  title  to  the  money  remained 
In  the  prosecuting  witness  and  was  the  sub- 
ject of  larceny.  The  principle  governing  such 
eases  is  fully  discussed  in  People  v.  Delbos, 
146  Cal.  737,  81  Tac.  131,  and  People  v.  Ar- 
nold. 17  Cal.  App.  68,  118  Pac.  729,  and  we 


deem  it  unnecessary  to  add  to  wliat  is  there- 
in stated. 

The  case  here,  in  brief.  Is  that  of  a  slick 
swindler  who,  by  means  of  cajolery,  misrep- 
resentations, and  dalliance  with  an  easy  vic- 
tim's weakness  for  liquor,  secured,  with  the 
fraudulent  Intent  of  appropriating  to  his 
own  use,  the  money  of  the  prosecuting  wit- 
ness; the  latter  consenting  to  the  change 
in  its  possession  for  a  certain  purpose  that 
was  never  consummated  and  never  Intended 
by  the  defendant  to  be  consummated.  The 
proof  of  guilt  is  entirely  satisfactory  and 
the  record  should  not  be  examined  with  a 
miscroscope  to  discover  abstract  error. 

The  fact  is,  though,  that  the  defendant  was 
legally  and  fairly  tried,  and  the  Judgment 
and  order  are  affirmed. 

We  concur:    CHIPMAN,  P.  J. ;   HART,  J. 


09  Cal.  App.  283) 
MARTLAND  v.  BEKINS  VAN  &  STORAGE 
CO.      (Civ.  986.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.    June  18,  1912.     Rehearing  De- 
nied by  Supreme  Court  Aug.  16,  1912.) 

1.  Cabbiers    (§  197*)— Lien  fob  Chaboes— 
Enkobcement— Right  of  Possession. 

While  a  person  agreeing  to  transfer  fur- 
niture and  household  goods  from  a  certain 
place  "to  and  within  a  dwelling  house"  specified 
has  a  lien  thereon  for  his  services,  under  the 
express  provisions  of  Civ.  Code,  {  3051,  he 
has  no  right  to  refuse  to  complete  the  transfer 
by  placing  the  goods  in  the  honse  until  paid, 
where  the  owner  promises  to  pay  if  he  wili 
complete  the  delivery. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  801-900;   Dec.  Dig.  |  197.*] 

2.  Cabbiebs    (8  197*)— faEN  fob  Chabgks— 
Waives  ob  Dischaboe. 

A  person  agreeing  to  transfer  furniture 
and  household  goods  and  deliver  them  in  a 
dwelling  bouse  does  not,  by  placing  them  in 
the  bouse,  surrender  his  possession  so  as  to 
destroy  his  lien,  where,  upon  such  delivery, 
the  owner  refuges  to  pay  for  his  services,  but 
may  remove  the  goods,  and,  if  prevented,  bring 
an  action  in  claim  and  delivery. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  f|  891-900;    Dec  Dig.  |  197.*] 

3.  Replevin   (J  80*) — Damages  —  Counsel 
Fees. 

The  prevailing  party  in  claim  and  delivery 
cannot  recover  counsel  fees  which  have  not 
been  paid,  although  he  has  become  liable  there- 
for. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent.  Dig.  i  310;    Dec.  Dig.  i  80.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  James  M.  Troutt, 
Judge. 

Action  by  R.  W.  Martland  against  the 
Bekins  Van  &  Storage  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Modi- 
fied. 

Wm.  H.  Chapman,  for  appellant  F.  V. 
Meyers,  for  respondent 
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EERBIGAN,  X  This  Is  an  appeal  by  the 
defendant  from  a  judgment  In  favor  of  the 
plaintiff  In  an  action  in  claim  and  delivery. 

For  a  given  rate  the  defendant  orally 
agreed  to  carry  and  transfer  the  furniture 
and  goods  of  the  plaintiff  from  a  certain 
place  "to  and  within  a  dwelling  house"  on 
Fifth  avenue,  San  Francisco.  Defendant  de- 
livered and  placed  all  the  goods  in  said 
house,  except  a  piano.  As  to  that  article,  de- 
fendant transported  it  to  the  entrance  of  the 
place  of  delivery,  but  retused  to  deliver  It 
until  i>ald  the  amount  of  its  charges,  to  wit, 
$28.  At  the  time  of  such  refusal,  plalntUI 
questioned  the  correctness  of  the  bill,  but 
informed  defendant's  employes  that  he  would 
pay  It  if  they  would  perform  the  contract 
and  place  the  piano  within  the  house.  Sub- 
sequently he  renewed  this  offer  in  writing. 

Under  the  provisions  of  section  3051  of  the 
Civil  Code,  the  defendant  had  a  lien  on  the 
goods  of  plaintiff  for  the  services  rendered  in 
the  carriage  thereof,  dependent  upon  posses- 
sion. 

[1,2]  The  trial  court  found  tliat  the  de- 
fendant was  not  entitled  to  be  paid  until 
the  piano  was  delivered  within  the  house. 
Tliis  accords  entirely  with  our  view  of  the 
case.  Under  the  attending  circumstances, 
the  plaintiff  insisting,  as  he  did,  that  the  de- 
fendant place  the  piano  in  the  house,  and 
promising  to  pay  upon  the  performance  of 
such  act,  it  was  clearly  the  duty  of  defend- 
ant, we  think,  to  comply  with  plaintiff's  de- 
mand, and  thus  fully  perform  Its  contract, 
in  order  to  be  entitled  to  payment  of  Its 
charges,  or  to  the  benefit  of  its  lien  as  carrier. 
We  do  not  believe  that  if  the  defendant  Iiad 
placed  the  piano  In  plaintifTs  home,  and  then 
and  there  demanded  payment,  and  payment 
was  refused,  tills  would  have  been  such  a  de- 
livery as  to  deprive  It  of  the  right  of  posses- 
sion for  the  purpose  of  preserving  its  lien. 
It  would  have  had  the  right  at  once  to  re- 
move the  piano,  and,  if  prevented,  it  could 
have  brought  an  action  in  claim  and  deliv- 
ery. Bigelow  V.  Heaton,  6  Hill  (N.  T.)  43; 
Id.,  4  Denis  (N.  Y.)  496;  5  Am.  &  Eng.  Ency. 
of  Law,  412. 

In  Bigelow  y.  Heaton,  the  defendant  de- 
clined to  pay  the  plaintifTs  freight  for  carry- 
ing a  cargo  of  flour  until  the  flour  should 
be  delivered,  but  promised  to  pay  all  cliarg- 
es  upon  delivery.  The  flour  was  thereupon 
delivered;  but  defendant  refused  to  pay,  un- 
less the  plaintiff  would  make  a  certain  deduc- 
tion from  ills  freight  for  pretended  injuries 
to  the  flour,  which  he  claimed  were  caused 
by  the  manner  of  delivery.  The  plaintiff  dis- 
affirmed the  act  of  delivery  and  demanded 
restitution  of  the  goods.  This  being  re- 
fused, he  brought  an  action  of  replevin.  It 
was  held  that  the  action  was  maintainable. 

[3]  The  finding  of  the  court  that  the  plain- 
tiff became  indebted  to  his  counsel  for  bring- 
ing this  action  in  the  sum  of  $75,  and  for 


services  In  connection  therewith,  and  that 
therefore  be  was  entitled  to  damages  in  such 
sum,  cannot  be  sustained.  Counsel  fees,  not 
paid,  cannot  be  recovered  as  damages  by  the 
prevailing  party  in  an  action  of  claim  and 
delivery.  In  Murphy  v.  Mulgrew,  102  Cal. 
547,  36  Pac.  857,  41  Am.  St.  Rep.  200,  it  was 
held  that  the  giving  of  a  note  by  the  plain- 
tiff to  ills  attorney  for  his  services  in  a 
claim  and  delivery  action  would  not  sup- 
port a  finding  of  money  expended  by  plaintiff 
in  pursuit  of  the  property. 

In  Hays  v.  Windsor,  130  Cal.  230,  235,  62 
Pac  395,  in  a  similar  case,  the  court  held 
the  same  way,  strongly  intimating  that  in 
no  case  of  claim  and  delivery  would  the  pre- 
vailing party  be  entitled  to  attorney's  fees  as 
damages  incurred  in  the  pursuit  of  the  prop- 
erty. 

The  Judgment  is  therefore  modified  by 
striking  therefrom  the  provision  awarding 
the  sum  of  $75  as  damages  to  the  plaintiff, 
and,  as  thus  modified,  the  Judgment  is  af- 
firmed, appellant  to  recover  from  respond- 
ent the  costs  of  this  appeal. 

We  concur:    LENNON,  P.  J.;  HALI.,  3. 


(19  Oal.  App.  2ES) 
IiAPIQUB  T.  MONROE,  Judge,  et  aL 
(av.  1,103.) 

(District  Court  of  Appeal,  Second  District, 
California.  June  14,  1912.  Rehearing  De- 
nied by  Supreme  Court  Aug.  13,  1912.) 

Action  (i  50*)— Causes  or  Action— Pabuis 

— MiSJOINDEB. 

Where  plaintUf  sought  to  allege  a  cause  of 
action  for  malictous  prosecution  as  a  first  cause 
of  action,  and  attempted  as  a  second  to  state 
a  cause  of  action  under  Pen.  Code,  {  1505,  pro- 
viding a  penalty  if  a  judge,  on  proper  appuca- 
tion,  refuses  to  grant  an  order  for  a  writ  of 
habeas  corpus,  or  if  the  officer  to  whom  it  is 
directed  refuses  obedience  thereto,  and  various 
persons,  including  the'  sheriff  and  his  bonds- 
men, and  ministerial  officers  of  -the  court  were 
made  parties  to  the  second  cause  of  action,  the 
complaint  was  demurrable  for  misjoinder  of 
causes  of  action,  as  well  as  parties  defendant. 
[Ed.  Note. — For  other  cases,  see  Action, 
Cent  Dig.  U  611-647;  Dec  Dig.  «  60.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   N.  P.  Conrey,  Judge. 

Action  by  John  Lapique  against  Ciiarles 
Monroe,  Judge,  and  others.  From  an  order 
sustaining  demurrers  to  the  complaint,  plain- 
tiff appeals.    Affirmed. 

John  Lapique,  in  pro.  per.  Henry  T.  Gage, 
W.  I.  Foley,  E.  J.  Fleming,  James  8.  Ben- 
nett, and  D.  K.  Trask,  for  res^ndents. 

ALLEN,  P.  J.  The  first  cause  of  action  is 
one  for  malicious  prosecution;  that  is  to 
say,  the  matters  alleged  approach  more  near- 
ly a  statement  of  a  cause  of  action  of  that 
cliaracter  than  of  any  other.  In  substance, 
it  is  alleged  that  certain  of  defendants  con- 
spired together  to  charge  and  prosecute 
plaintiff  for  a  public  offense  of  which  be  al- 
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leges  he  is  Innocent.  He  was,  however, 
bound  over  by  the  magistrate,  tried  by  a 
Jnry,  and  convicted,  which  judgment  was 
subsequently  reversed  by  this  court.  A  sec- 
ond cause  of  action  is  attempted  to  be  stat- 
ed under  section  1505  of  the  Penal  Code, 
which  section  provides  a  penalty  If  a  judge, 
after  proper  application,  refuses  to  grant  an 
order  for  a  writ  of  habeas  corpus,  or  if  the 
oflBcer  to  whom  it  is  directed  refuses  obedi- 
ence thereto.  Varlons  persons,  including  the 
sherifT  and  his  ofiBcial  bondsmen,  and  min- 
isterial ofiScers  of  the  court  are  made  parties 
to  this  second  cause  of  action.  The  writ  was 
Issued,  and  no  disobedience  of  same  is  made 
to  appear.  Another  attempted  cause  of  ac- 
tion is  against  the  superior  Judge  and  ofiB- 
cers  of  the  court  connected  with  bis  trial 
and  conviction,  claiming  that  he  was  im- 
properly convicted  by  reason  of  perjury  on 
the  part  of  certain  witnesses  and  improper 
conduct  upon  the  part  of  the  court  and  olB- 
cers.  Separate  demurrers  were  interposed 
by  all  of  the  parties  upon  about  every 
ground  recognized  by  statute,  and  the  same 
were  sustained.  PlaintifT  not  desiring  to 
amend  his  complaint.  Judgment  was  entered 
toT  defendants,  from  which  plaintiff  appeals. 

We  see  no  error  in  the  action  of  the  trial 
conrt.  The  misjoinder  of  causes  of  action, 
as  well  as  of  parties  defendant,  is  apparent, 
and  the  ambiguities  and  uncertainties  point- 
ed out  by  the  demurrers  are  obvious.  Aside 
from  this,  no  cause  of  action  was  stated,  or 
attempted  to  be  stated,  against  a  large  num- 
b^  of  demurring  defendants. 

Judgment  affirmed. 

We  concur:  JAMES,  J. ;   SHAW,  J. 


(19  CaL  App.  276) 

FLEMING  V.  SHAY,     (av.  1,005.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   June  17,  1912.) 

1,  Trxjstb   (S   865*)— Enforcement— Delay— 
Laches. 

When  for  a  great  length  of  time  a  tmstee 
treats  the  trust  property  as  his  own,  with 
knowledge  of  the  beneficiary,  who  makes  no 
assertion  of  hia  confiicting  claim,  and  the  de- 
lay works  a  Bubstantial  prejodice  to  the  trus- 
tee, or  to  third  persona,  and  is  nnaccounted 
for,  equity,  acting  independently  of  the  statute 
of  limitations,  wul  refuse  relief  on  the  ground 
of  laches. 

[Ed.    Note.— For    other    cases,    see   Trusts, 
Cent.  Dig.  U  568-573;    Dec.  Dig.  {  366.*] 

2.  Tbubts  ({  865*)— Bnfobckmiht— Delay- 
Laches. 

Prior  to  the  year  1895,  plaintiff  intrusted 
intestate  with  vanons  sums  of  money  to  be  in- 
vested, the  income  to  be  divided  equally  be- 
tween them.  In  that  year  an  accounting  was 
had,  in  which  it  was  found  that  intestate  owed 
plaintiff  $5,000;  whereupon  it  was  agreed  that 
the  same  should  be  reinvested  on  the  same 
terms.  Intestate  never  thereafter  made  an 
accounting,  but  acknowledged  his  holding  of 
the  trust  funds  for  plaintiff,  and  told  her  that 
it   was   producing   good    returns,    and   that   It 


would  be  for  her  benefit  to  allow  the  money  to 
remain,  which  she  did  until  after  bis  death. 
Beld,  that  plaintiff  was  not  barred  by  laches 
from  enforcing  the  payment  of  the  trust  fund 
from  intestatrs  estate. 

[Ed,  Note. — For  other  cases,  see  Trusts, 
Cent  Dig.  {§  668-673;   Dec.  Dig.  {  365.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Thomas  F.  Gra- 
ham, Judge. 

Action  by  J.  T.  Fleming  against  Frank 
Shay,  administrator  of  the  estate  of  William 
Hale,  deceased.  From  a  Judgment  entered 
on  an  order  sustaining  a  demurrer  to  plain- 
tiff's amended  complaint,  he  appeals.  Re- 
versed, with  directions  to  overrule  the  de- 
murrer. 

S.  J.  &  H.  J.  Hanklna,  for  appellant 
Frank  W.  Shay,  for  respondent 

KERRIGAN,  J.  This  is  an  appeal  from  a 
Judgment  entered  upon  an  order  sustaining 
a  demurrer  to  an  amended  complaint. 

Substantially,  and  so  far  as  material,  the 
allegations  of  the  amended  complaint  are  as 
follows:  That  prior  to  the  year  1895  the 
plaintiff  had  intrusted  to  William  Hale,  for 
the  purpose  of  Investment,  various  sums  of 
money,  which,  it  was  agreed,  should  be  held 
by  William  Hale  in  trust,  and  the  profits 
divided  equally  between  them;  that  in  said 
year  an  accounting  was  had,  and  upon  such 
accounting  It  was  agreed  and  determined 
that  Hale  at  that  time  had  in  his  bands,  in 
trust  for  the  use  and  benefit  of  plaintiff,  the 
sum  of  $5,000,  and  that  It  was  further 
agreed  that  this  sum  should  remain  in  the 
hands  of  Hale,  to  be  reinvested  under  the 
same  conditions  and  trust  as  before,  to  wit. 
Hale  to  retain  in  trust  for 'the  benefit  of 
plaintiff  the  $5,000  and  one-half  of  all  the 
proflts  arising  out  of  or  on  account  of  said 
fund;  "that  from  time  to  time  since  the 
said  year  of  1805,  up  to  the  time  of  the 
death  of  said  William  Hale,  said  William 
Hale,  deceased,  as  trustee,  acknowledged  and 
stated  to  the  said  plaintiff  that  the  said 
$5,000  held  in  trust  by  the  said  William 
Hale,  deceased,  for  the  use  and  benefit  of 
said  plaintiff,  was  invested  In  and  used  for 
various  purchases  of  real  property;  that 
said  $5,000  was  producing  good  returns ;  and 
that  the  said  trust  fund  of  $5,000  and  the 
one-half  of  all  the  profits  accruing  from  the 
investments  of  said  $5,000  would  be  paid 
over  to  the  plaintiff  herein  whenev^  he  (the 
said  plaintiff)  so  demanded,  but  that  it 
would  be  to  the  benefit  of  the  said  plaintiff 
if  he  (the  said  plaintilO  would  allow  the 
said  money  to  remain  in  trust  with  the  said 
William  Hale,  deceased,  and  to  be  used  by 
said  William  Hale,  deceased,  and  invested  as 
aforesaid ;"  that  by  reason  of  the  request  of 
Hale  plaintiff  allowed  the  trust  fund  to  re- 
main in  the  latter's  hands  for  the  purpose 
Just  set  forth ;    that  Hale  never  repudiated 


*Vt*r  otlisr  ««*•■  SM  suns  toiric  and  McUon  NUMBBR  in  Dec.  Dig.  A  Am.  Dls.  Key-No.  Series  A  Rep'r  lodesM 


Digitized  by 


Google 


762 


125  PACIFIC  REPORTBB 


(Cai. 


said  trust,  and  no  demand  was  ever  made 
on  him  by  plaintiff  for  an  accounting;  and 
that  the  trust  fund  was  in  his  hands  at  the 
time  of  his  death  in  the  year  1908 ;  that  the 
fund  was  so  commingled  with  the  moneys 
and  property  of  Hale  as  to  make  It  impossi- 
ble for  plaintiff  to  trace  the  fund;  that 
plaintiff  presented  a  claim  against  the  estate 
of  Hale,  which  was  rejected.  Thereupon  the 
present  action  was  brought 

A  demurrer  to  the  amended  complaint  was 
sustained,  and,  upon  the  plaintiff  refusing 
to  further  amend,  judgment  was  entered 
against  him,  from  which  this  appeal  is  tak- 
en. The  demurrer  was  based  upon  several 
grounds ;  but  the  only  one  relied  on  here  by 
the  respondent  presents  the  question  of 
whether  or  not  the  plaintiff  was  guilty  of 
laches. 

[1]  When  for  a  great  length  of  time  a 
trustee  acts  toward  trust  property  as  If  it 
were  his  own,  with  knowledge  of  the  bene- 
ficiary, who  makes  no  assertion  of  bis  own 
conflicting  claim,  or  when  it  appears  that 
the  long  delay  of  the  beneficiary  in  asserting 
his  rights  works  a  substantial  prejudice  to 
the  trustee,  or  to  third  persons,  and  the  de- 
lay is  unaccounted  for,  equity,  acting  Inde- 
pendently of  the  statute  of  limitations,  wiU 
refuse  to  grant  relief  on  the  ground  that  the 
cestui  que  trust  has  been  guilty  of  laches. 
16  Cyc.  158,  167,  174;  Klelnclaus  v.  Dutard, 
147  Cal.  245,  81  Pac.  516;  18  Am.  &  Eng. 
Ency.  of  Law,  99  et  seq. 

[2]  In  the  present  case  it  does  not  appear 
that  the  trustee's  estate  has  been  Injured  by 
the  delay,  unless  it  be  by  his  supervening 
death;  nor  does  it  appear  that  the  trustee, 
with  the  knowledge  of  the  plaintiff,  or  at 
all,  handled  or  dealt  with  the  funds  In  any 
way  hostile  to  the  claim  of  plaintiff;  nor 
was  the  delay  unexplained,  for  plaintiff  al- 
leges that  the  deceased  never  disavowed  the 
trust,  and  from  time  to  time  up  to  his  death 
acknowledged  the  same,  and  stated  that  the 
fund  was  producing  a  good  profit,  and  that 
the  whole  sum  due  would  be  paid  over  on 
demand  at  any  time.  Hovey  v.  Bradbury, 
112  Cal.  620,  44  Pac.  1077;  16  Cyc.  174; 
Cooney  v.  Glynn,  157  Cal.  583,  589,  108  Pac. 
.we ;  18  Am.  &  Eng.  Ency.  of  T.«w,  111.  The 
last  authority  cited  lays  down  the  rule  in 
this  regard  in  the  following  language:. 
"When  positive  evidence  exists,  which  proves 
that  the  defendant  has  all  along  recognized 
the  plaintiff's  right,  delay  on  the  part  of 
plaintiff  in  bringing  the  suit  will  be  ex- 
cused." 

"The  continued  acknowledgment,"  reads  16 
Cyc.  174,  "by  the  defendant  of  plaintiff's 
right  Is  generally  sufficient  to  account  for 
delay  by  plaintiff  in  bringing  suit  to  en- 
force it" 

In  the  case  of  Peebles  v.  Reading,  8  Serg. 
&  R.  (Pa.)  484,  494,  it  was  held  that  14 
years  would  not  be  a  reasonable  time  to  en- 


force a  trust,  unless  the  trust  was  kept  op 
by.  declarations  from  time  to  time. 

A  similar  declaration  to  the  one  here  was 
considered  in  the  case  of  Klelnclaus  v.  Du- 
tard, supra;  but  there  it  appeared  that  Du- 
tard for  35  years  had  "dealt  with  all  the 
property  acquired  as  absolutely  his  own.  He 
carried  on  a  produce  and  commission  busi- 
ness in  his  own  name.  He  invested  and  re- 
Invested  the  profits  thereof  in  bis  own  name 
in  all  kinds  of  property,  in  several  different 
states,  accumulating  a  great  fortune.  He 
never  recognized  any  other  p^son  as  having 
any  interest  therein."  For  those  and  other 
reasons  stated  in  the  opinion,  the  court  said 
that  the  complaint,  taken  as  a  whole,  pre- 
sented a  case  "where  every  act  of  the  alleged 
trustee  was  openly  and  notoriously  hostile 
to  the  claim  of  plaintiff ;"  that  consequently 
no  such  relation  between  the  parties  was  evi- 
denced by  the  complaint  as  justified  the 
plaintiff  in  disregarding  those  acts  and  rely- 
ing upon  any  declaration  of  Dutard. 

The  complaint  In  the  present  case  reveals 
nothing  Inconsistent  with  the  alleged  ac- 
knowledgment of  the  trust.  We  think  the 
complaint  does  not  show  laches  on  the  part 
of  the  plaintiff. 

The  judgment  is  therefore  reversed,  and 
the  trial  court  Is  directed  to  overrule  the 
demurrer  to  the  amended  complaUit. 

We  concur:    LENNON,  P.  J. ;  HALL,  J. 


(U  Cat.  App.  SO) 
MOTT  et  al.  v.  SCANLAN  et  al.     (Civ.  968.) 
(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   June  13,  1912.) 

municipai.  corforationb   (§  187*)— polick 

Department— Pension      Fund— Indemsitt 

— "Cnmabbied  Sisters." 

Act  March  4,  1889  (St.  1889,  p.  56)  as 
amended  by  Act  March  31,  1891  (St  1891,  p. 
287),  provides  that  whenever  any  member  of 
the  police  department  of  a  city  after  10  years' 
service  shall  die  from  natural  causes,  his  wid- 
ow or  children,  or  if  there  are  no  widow  or 
children  then  his  mother  or  "unmarried  sis- 
ters," shall  be  entitled  to  $1,000  from  a  fund 
created  by  the  act.  Held,  that  the  words  "un- 
married sisters"  as  so  used  did  not  mean  nev- 
er having  been  married,  but  included  sisters  of 
the  officer  who  were  widowed  at  the  time  of 
his  death. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  $$  518-521;  Dec. 
Dig.  §  187.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7196,  7197.] 

Appeal  from  Superior  Court,  Alameda 
County;  William  H.  Waste,  Judge. 

Action  by  Frank  K.  Mott  and  others 
against  Theresa  Scanlan  and  others.  Judg- 
ment for  defendant  Theresa  Scanlan,  and 
plaintiffs  and  defendant  Louise  B.  Edes  ap 
peal.    Reversed. 

W.  S.  Angwin,  for  appellants.  Fitzgerald 
&  Abbott,  for  respondent 
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KERBIGA17,  J.  This  la  an  appeal  from  a 
Jndgmait  on  the  pleadings  entered  In  favor 
of  Theresa  Scanlan,  one  of  the  defendants. 
The  action  springs  from  a  statute  entitled 
"An  act  to  create  a  police  relief,  health  and 
life  Insurance  fund  In  the  several  counties, 
cities  and  counties,  cities,  and  towns  of  the 
state,"  approved  March  4,  1889,  and  amended 
March  31,  1891.  Stats.  1889,  p.  56;  Stats. 
1891,  p.  287.  Section  7  thereof  provides: 
"Whenever  any  member  of  the  police  depart- 
ment of  such  •  *  *  city  •  *  »  shall, 
after  ten  years  of  service,  die  from  natural 
causes,  then  his  widow  or  children,  or  if 
there  be  no  widow  or  children,  then  his 
mother  or  unmarried  sisters,  shall  be  en- 
titled to  the  sum  of  $1,000.00  from  said 
fund." 

On  September  10,  1910,  John  P.  Scanlan, 
who  bad  been  at  that  time  a  member  of  the 
police  department  of  the  city  of  Oakland 
for  more  than  10  years,  died  from  natural 
causes.  At  the  time  of  his  death  he  left  sur- 
viving him  no  widow,  children,  or  mother, 
but  left  three  sisters,  one  of  whom,  Theresa 
Scanlan,  had  never  been  married,  and  two 
of  whom,  Louise  B.  Edes  and  Mary  O'Neill, 
were  widows.  With  more  detail  these  facts 
were  set  forth  by  the  plaintiffs  In  a  complaint 
against  the  defendants,  demanding  that  they 
Interplead,  and  both  sides  submitted  the  case 
for  judgment  on  that  complaint.  The  ques- 
tion presented  for  solution  is:  Were  the 
widowed  sisters  of  the  deceased  unmarried 
sisters?  Appellants  contending  that  they 
were,  and  respondent  taking  the  view,  as  did 
the  trial  court,  that  the  word  "unmarried," 
as  used  in  the  statute,  means  never  having 
been  married. 

This  act  making  provision,  as  it  does,  for 
those  dependent  and  near  and  dear  to  police 
officers.  Is  Intended  to  provide  a  reward  for 
long,  courageous,  and  faithful  performance 
«f  duty.  A  widowed  sister  is  equally  close 
to  a  brother  as  one  who  has  never  entered 
the  state  of  matrimony,  and  the  common  ex- 
perience of  mankind  teaches  us  that  there  Is 
little  difference,  if  any,  as  to  their  neces- 
sities and  ability  to  earn  a  living.  Hence 
it  would  seem  that  the  Legislature  intended 
to  make  no  distinction  between  them.  No 
such  difference  as  is  here  contended  for  by 
respondent  was  held  tenable  in  the  case  of 
In  re  Will  of  Kaufman,  131  N.  Y.  620,  30 
N.  E.  242,  15  L.  R.  A.  292,  when  the  court, 
passing  on  a  statute  providing  that  "a  will 
executed  by  an  unmarried  woman  shall  be 
deemed  revoked  by  her  subsequent  mar- 
riage," held  that  this  provision  was  not  re- 
stricted In  its  application  to  women  who 
have  never  heen  married;  the  court  saying: 
"The  unmarried  woman  referred  to  by  the 
statute  must  be  defined  according  to  that 
mle  of  statutc«7  construction  which  requires 
that  the  words  used  in  legal  enactments 
shall  be  understood  and  taken  In  their  or- 


dinary and  familiar  significance.  So  read, 
the  unmarried  woman  of  the  statute  is  the 
woman  who  is  not  In  a  state  of  marriage. 
That  the  Legislature  could  have  had  any 
other  idea  is  both  inconceivable  and  unrea- 
sonable." 

In  the  case  of  Est  of  Conway,  181  Pa. 
156,  37  Atl.  204,  the  testator  gave  his  resid- 
uary estate  to  his  "spinster  or  unmarried 
nieces."  Six  of  his  nieces  had  never  been 
married,  and  two  of  them  were  widows. 
While  the  court  held  that  the  word  "or"  was 
used  conjunctively,  and  that  therefore  both 
classes  of  nieces  were  entitled  to  share  in 
the  residuary  estate,  in  the  course  of  the 
opinion  the  court  said:  "The  spinsters  and 
widows  stood  in  the  same  relation  to  the 
testator;  their  actual  condition  was  that  of 
single  or  unmarried  women,  and  no  reason 
for  discriminating  between  them  appears  in 
the  will  or  In  the  circumstances  presented  by 
the  case.  This  construction  relieves  the  tes- 
tator *  *  *  from  an  arbitrary  discrimi- 
nation between  those  standing  In  the  same 
degree  of  relationship  to  him,  and  works 
equality  in  the  distribution  of  the  estate." 

So  a  divorced  daughter  was  held  to  be  an 
"unmarried  daughter,"  and  protected  in  her 
homestead  rights  after  the  death  of  her 
parents.  Anderson  v.  McGee  (Tex.  Civ.  App.) 
130  S.  W.  1040,  1043. 

There  is  a  line  of  cases  In  confilct  with 
those  Just  adverted  to,  in  which  the  term 
is. held  to  mean,  as  contended  by  respondent, 
"never  having  been  married."  39  Cyc.  837. 
But  it  must  be  conceded  that  slight  circum- 
stances will  be  sufiicient  In  any  case  to  give 
the  word  its  other  meaning  of  not  having 
had  a  husband  or  wife  at  the  time  In  ques- 
tion. Peters  v.  Balke,  170  IlL  804,  312,  48 
N.  E.  1012;  Muller  v.'  Balke,  167  111.  154, 
47  N.  E.  355;  In  re  Oakley,  67  App.  Div.  493, 
74  N.  Y.  Supp.  206;  Frail  v.  Carstairs,  187 
111.  310,  68  N.  E.  401;  29  Am.  &  Eng.  Ency. 
of  Law,  347. 

Section  56  of  the  Civil  Code  provides  that 
"any  unmarried  male  of  the  age  of  eighteen 
years  •  *  •  and  any  unmarried  female 
of  the  age  of  15  years,  etc.,  are  capable  of 
consenting  to  •  •  •  marriage."  Section 
1300  of  the  same  Code,  prior  to  the  amend- 
ment of  1905,  provided  that  a  will  executed 
by  an  unmarried  woman  shall  be  deemed 
revoked  on  her  subsequent  marriage. 
*  •  *  "  In  neither  of  these  instances  did 
the  Legislature,  by  the  word  "unmarried," 
Intend  to  designate  only  one  who  had  never 
entered  the  state  of  matrimony;  and  we  are 
aware  of  no  Instance  where  the  Legislature 
in  this  state  has  employed  the  term  In  Its 
narrow  sense. 

No  reason  suggests  Itself  why  the  lawmak- 
ing power  should  have  Intended  to  prefer 
one  class  of  sisters  to  the  other;  and,  as  the 
Legislature  has  on  other  occasions  used  the 
word  to  mean  not  being  married  at  the  par- 
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ticular  time,  we  feel  Justlfled  In  so  conatrn- 
Ing  It  in  this  act 
The  judgment  is  reversed. 

We  concur:    LENNON,  P.  J.;  HAIX,  J. 


(89  Wasb.  519) 

GRIMES  T.  CATHCART. 

(Supreme  Court  of  Washington.  '  Aag.  17, 
1912.) 

1.  Highways  (8  184*)— Colusion  Between 
Vehicles— Action  for  Injubt— Jury  Ques- 
tion. 

In  an  action  for  collision  between  vehicles 
on  a  highway,  whether  plaintiff's  injuries  were 
sustained  in  the  coUiBion  or  immediately  after- 
ward held,  under  the  evidence,  a  jury  question. 
[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  §§  471-474;   Dec.  Dig.  J  184.*] 

2.  Damages  (§  132*)— Pebsonal  Injubt— Ex- 
ce88ivgnes8. 

$2,000  is  not  so  excessive  recovery  for 
personai  injury  to  a  farmer,  56  years  old, 
received  in  a  collision  between  vehicles  on  a 
liighway,  negligently  caused  by  defendant,  as 
to  show  passion  or  prejudice  of  the  jury,  where 
plaintiff  had  previously  been  in  ^ood  health 
and  able  bodied,  and  where  bis  injuries  confined 
him  to  his  house  for  two  or  three  months  and 
practically  disabled  him  from  work  up  to  tlie 
time  of  trial,  10  months  after  the  collision. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §S  372-385,  396;    Dec.  Dig.  §  132.*] 

3.  Highways  (|  184*)— Coixision  Between 
Vehicles  —  Conibibutohy  Negligence  — 
bvidencx. 

In  an  action  for  injuries  received  in  a  col- 
lision between  vehicles  in  a  highway,  evidence 
held  insufficient  to  raise  the  issue  of  contribu- 
tory negligence. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  §{  471-474;   Dec.  Dig.  §  184.*] 

4.  Appeal  and  Ebbor  ({  1064*)— Habuless 
Erbor — Instbuctions. 

In  a  personal  injury  action,  an  instruction 
that  the  jury,  in  passing  on  the  elements  of 
damage,  could  consider  plaintiff's  age  and  con- 
dition in  life  was  not  prejudicially  erroneous 
as  referring  to  his  pecuniary  worth. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4219,  4221-4224;  Dec. 
Dig.  g  1064.*] 

Department  1.  Appeal  from  Superior 
Court,  Snohomish  County;  W.  W.  Black, 
Judge. 

Action  by  James  N.  Grimes  against  Wll- 
llam  H.  Cathcart  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Hulbert  &  Husted,  for  appellant  Robert 
McMurchle  and  M.  J.  McGulnness,  both  of 
Everett  for  respondent 

PARKER,  J.  This  Is  an  action  for  the 
recovery  of  damages  for  personal  Injuries, 
which  the  plaintiff  claims  resulted  to  him 
from  the  negligence  of  the  defendant.  From 
a  verdict  and  Judgment  In  favor  of  the  plain- 
tiff, the  defendant  has  appealed. 

There  was  competent  evidence  given  upon 
the  trial  tending  to  show  and  sufficient  to 
(rarrant  the  Jury  in  believing  the  following: 
In  the  neighborhood  of  the  homes  of  appel- 
lant and  respondent   in  Snohomish  county, 


there  Is  a  county  road,  which  winds  dowa 
along  the  side  of  a  steep  hill.  The  roadway 
is  improved  about  15  feet  wide  at  the  piac* 
where  respondent's  injuries  occurred.  At 
this  point  the  hill  rises  on  one  side  of  the 
road  and  descends  npon  the  other,  so  that 
travel  Is  there  confined  entirely  to  the  Im- 
prpved  portion  of  the  road.  On  July  3, 1910, 
respondent  was  driving  down  this  road  with 
one  horse  hitched  to  a  light  buggy.  Appel> 
lant  was  following  him,  driving  a  horse  hitch- 
ed to  a  heavy  mUk  wagon.  Appellant  came 
within  view  of  respondent  around  a  turn  in 
the  road  at  a  distance  of  about  200  feet. 
Prior  to  reaching  this  point  appellant  bad 
been  driving  rapidly,  even  urging  his  horse 
into  a  run,  according  to  the  testimony  of 
one  witness.  Upon  coming  to  the  turn  where 
he  could  see  respondent,  appellant  continued 
to  drive  rapidly  down  the  hill,  without  any 
effort  to  check  his  speed,  until  within  a  very 
short  distance  of  the  rear  of  respondent's 
buggy.  As  he  came  to  the  turn  in  view  of 
the  respondent  he  made  remarks,  accom- 
panied by  profanity,  indicating  his  intention 
to  proceed  recklessly  on  his  course.  Upon 
arriving  within  about  50  feet  of  respondent, 
he  called  to  him  to  get  out  of  his  way,  and 
about  the  same  time  attempted  to  check  his 
horse.  About  this  time  a  neighbor,  who  was 
riding  with  appellant,  applied  the  brake  on 
his  w;agon,  which  seemed  to  give  way,  or  for 
some  cause  refused  to  work.  Respondent 
made  an  effort  to  get  out  of  the  way  by 
turning  close  to  the  hillside,  but  the  left 
shoulder  of  appellant's  horse  struck  the  rear 
right  wheel  of  the  buggy,  throwing  his  horse 
to  the  ground  and  getting  his  feet  entangled 
in  the  spokes  of  the  wheel  of  the  buggy, 
injuring  the  buggy  to  some  extent,  though 
it  did  not  entirely  upset  it  Just  as  the  horse 
struck  the  buggy,  respondent,  seeing  the 
impending  danger,  was  proceeding  to  get  out 
of  his  buggy,  when  the  shock  of  the  collision 
threw  him  to  the  ground  and  against  one  of 
the  wheels  of  the  buggj',  causing  the  injuries 
for  which  he  now  seeks  recovery.  Respond- 
ent's injuries  were  internal,  and  did  not  be> 
come  manifest  until  some  little  time  later, 
while  he  was  driving  home,  when  he  became 
sick  and  dizzy.  His  injuries  caused  him  to 
be  confined  to  his  house  for  two  or  three 
months  thereafter,  and  he  had  been  prac- 
tically entirely  disabled  from  his  work  np 
to  the  time  of  the  trial,  which  occurred  10 
months  after  he  was  injured.  He  was  at- 
tended by,  a  physician,  and  incurred  consid- 
erable expense  on  that  account  He  is  a 
farmer,  56  years  old,  and  was,  previous  to 
being  injured,  in  good  health  and  fully  able 
to  perform  hla  usual  farm  work.  The  Jury 
awarded  him  $2,000  on  account  of  the  inju- 
ries received. 

[1]  It  is  contended  that  appellant  was  en- 
titled to  Judgment  notwithstanding  the  ver- 
dict, or  in  any  event  to  a  new  trial,  upon 
the  ground  of  the  insufficiency  of  the  evl- 
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dence  to  render  him  liable  for  respondent's 
Injuries.  The  theory  of  this  contention  is 
that  respondent  ;^aa  injured  while  getting 
out  of  his  buggy  after  the  collision,  and  after 
his  buggy  had  come  to  rest,  and  that  he  was 
not  therefore  injured  by  any  act  of  appel- 
lant. The  answer  to  this  contention  is  that 
the  testimony  was  conflicting  upon  this  ques- 
tion, and  It  was  therefore  for  the  Jury  to  de- 
cide. There  was  competent  evidence,  as  we 
have  already  noticed,  to  warrant  the  Jury 
In  believing  that  the  shock  of  the  collision 
threw,  respondent  from  his  buggy,  while  he 
was  attempting  to  get  out  and  escape  the  ap- 
parent Impending  danger;  and  there  was 
ample  evidence  to  support  the  conclusion  that 
the  collision  was  the  direct  result  of  appel- 
lant's negligent  and  reckless  driving. 

[2]  It  Is  also  contended  that  the  verdict 
was  excessive  In  amount,  and  that  the  re- 
spondent should  be  required  to  accept  a  less 
amount  or  submit  to  a  new  trial.  We  are 
satisfied,  however,  that  In  view  of  the  na- 
ture and  extent  of  respondent's  Injuries  the 
amount  of  the  verdict  does  not  suggest  such 
passion  or  prejudice  on  the  part  of  the  Jury 
as  to  call  for  our  Interference  on  that  ground. 
It  Is  true  that  the  extent  of  respondent's  In- 
juries had  to  be  determined  by  the  Jury 
largely  upon  his  own  testimony  and  his  com- 
plaints made  to  his  physician,  from  time  to 
time,  as  to  his  pain  and  sntTering,  since  his 
injarles  were  of  that  nature  which  physi- 
cians designate  as  subjective,  rather  than 
objective;  that  is,  they  were  not  such  as 
could  be  seen  by  the  physician.  An  exam- 
ination made  of  respondent  by  other  pbysi- 
ciaqs  at  the  time  of  the  trial,  according  to 
their  testimony,  indicates  that  his  health 
was  not  then  seriously  impaired;  but  In  its 
last  analysis  the  nature  and  extent  of  re- 
spondent's injuries  was  only  a  question  of 
fact  upon  which  the  e^ridence  was  conflicting, 
and  It  w;as  therefore  for  the  Jury,  and  not 
the  court,  to  decide. 

[3]  It  is  contended  that  the  trial  court  erred 
in  refusing  to  give  certain  requested  instruc- 
tions upon  the  theory  of  respondent's  contrib- 
utory negligence  in  not  exercising  due  care  to 
avoid  the  collision.  We  find  no  evidence  in 
the  record  pointing  to  any  want  of  care  on 
the  part  of  respondent.  It  follows  that  the 
question  of  his  contributory  negligence  was 
not  a  question  for  submission  to  the  Jury; 
and  therefore,  of  course,  no  Instruction  was 
required  thereon. 

[4]  In  its  Instruction  to  the  Jury  upon  tlie 
elements  of  damage  which  they  might  talte 
Into  consideration,  the  court  instructed  the 
Jury,  among  other  things,  that  they  might 
"take  into  consideration  his  age  and  condi- 
tion In  life.  •  •  •  "  This,  it  is  contended, 
was  prejudicially  erroneous.  Counsel  for 
appellant  constrae  this  language  as  referring 
to  the  financial  worth  '  of  respondent.  If 
that  were  the  meaning  of  the  words  "condi- 
tion In  life,"  as  used  in  the  instruction.  It 


would  be  subject  to  criticism.  For,  of  course, 
that  would  not  be  a  proper  subject  of  in- 
quiry In  such  a  case.  We  think,  however, 
that  the  language,  as  used  in  the  Instruc- 
tion, would  not  convey  to  the  mind  of  an 
ordinary  Juror  any  such  meaning,  in  view 
of  the  fact  that  the  evidence  is  silent  as  to 
the  financial  worth  of  respondent  We  think 
the  Jury  was  not  led  to  regard  the  expression 
as  having  any  reference  to  anything  more 
than  respondent's  age,  physical  condition, 
earning  capacity,  etc.  The  Missouri  courts 
have  declined  to  reverse  Judgments  on  the 
ground  of  the  use  of  similar  expressions  In 
instructions  to  Juries  by  trial  courts.  Ross 
V.  Kansas  City,  48  Mo.  App.  440,  447,  and 
cases  cited.  While  It  would  have  been 
better  for  the  court  to  have  omitted  from 
Its  instructions  the  words  "condition  in 
life,"  we  think  their  use,  under  the  drciun. 
stances,  was  not  prejudicially  erroneous. 
Other  assigned  errors,  we  think,  are  wholly 
without  merit,  and  do  not  call  for  discussion. 
The  Judgment  is  affirmed. 

MOUNT,  CROW,  GOSB,  and  CHADWICK. 
JJ'..  concur. 

(69  Waab.  699) 

CHARBADJIEFF  v.  GROFF  et  ux. 

(Supreme  Coart  of  Washington.    Aug.  14, 
1912.) 

Appeal  and   Ebbob   (|  1009*)  —  Issues   or 

Fact— View. 

Findings  by  the  trial  court  in  a  suit  to  re- 
scind a  contract,  based  on  conflicting  evidence 
and  sastained  thereby,  will  not  be  reversed  on 
appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3970-3978;  Dec.  Dig.  f 
1009.*] 

Department  L  Appeal  from  Superior 
Court,  Spokane  County;  Benry  It.  Eennan, 
Judge. 

Action  by  Tony  CharbadJlefC  against  O. 
G.  Orofl  and  wife.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Willis  H.  Merrlam,  for  appellant  Cohn 
&  Rosenbanpt,  of  Spokane,  for  respondents. 

PER  CURIAM.  This  action  was  commenc- 
ed by  Tony  CharbadJiefT  against  O.  C.  Groff 
to  rescind  a  contract  of  sale  and  recover  the 
purchase  money  paid  thereon.  The  trial 
court  made  findings  In  favor  of  defendant, 
and  entered  an  order  of  dismissal.  The 
plaintifT   has  appealed. 

Appellant  claims  that  he  purcliased  from 
respondent  a  tailor  shop  in  the  city  of  Spo- 
kane, for  which  he  paid  $800;  that  to  in- 
duce appellant  to  make  the  purchase,  re- 
spondent who  seeihs  to  be  conducting  a 
large  merchant  tailoring  business  in  Spokane, 
agreed  to  give  appellant  all  of  his  tailor 
work;  that  after  full  payment  of  the  pur- 
chase price  respondent  refused  to  give  ap- 
pellant any  work;  that  the  value  of  the 
shop,  without  the  work,  did  not  exceed  $200; 


<V»r  otber  cosm  «m  <amf  topic  and  aectlon  NUMBER  In  I>«c.  Dig.  ft  Am.  t>ls.  Key-No.  SerlM  ft  Rep'r  Indezo 


Digitized  by 


Google 


766 


125  PACIFIC  REPORTER 


(Wash-. 


and  that  appe]laDt  rescinded  the  contract, 
offered  a  return  of  the  shop,  and  demanded 
repayment  of  the  purchase  price.  Respond- 
ent denied  that  he  made  the  sale;  claimed 
that  the  shop  was  sold  to  the  appellant  by 
one  Silver,  subject  to  a  chattel  mortgage 
held  by  respondent;  that  the  purchase  price 
was  applied  to  the  payment  of  the  mort- 
gage; that  respondent  made  no  promise  of 
work  to  appellant;  that  he  did  give  appel- 
lant work,  which  he  was  unable  to  do;  and 
that  later  appellant  refused  to  accept  fur- 
ther work,  unless  he  received  all  that  re- 
spondent had,  which,  respondent  contends, 
appellant  was  unable  to  perform. 

'Issues  of  fact  only  are  involved  on  this 
appeal.  The  trial  Judge  saw  the  witnesses, 
heard  them  testify,  passed  upon  their  credi- 
bility, resolved  the  conflictiikg  evidence  In 
favor  of  respondent,  and  found  that  respond- 
ent did  not  make  the  alleged  contract.  We 
have  carefully  read  the  evidence,  and  con- 
clude that  it  sustains  the  findings  made. 

The  Judgment  is  afiirmed. 

(89  Waab.  560) 

ANGEL  V.  COLUMBIA  CANAL  CO. 

(Supreme  Court  of  Washington.    Aae.  20, 
1912.) 

1.  CoNTBACTS  (I  271*)— Rescission— Notice 
OF  Election. 

Commencement  of  suit  to  cancel  an  execu- 
tory contract,  if  timely,  is  sufficient  notice  of 
election  to  rescind.  ' 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  i§  1190,  1191;   Dec.  Dig.  §  271.*] 

2.  Contracts    (|    270*)— Rescission— Fraud. 

One  who  seeks  to  avoid  a  contract  for 
frandulent  representations  must  proceed  with 
reasonable  promptness  upon  discovering  the 
fraud,  or  he  will  be  held  to  have  waived  bis 
right  to  rescind. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  $§  1189,  1200;   Dec  Dig.  {  270.*] 

3.  Vendor  and  Purchaser  (|  119*)  —Con- 
tract TO  Purchase- Right  to  Rescind — 
Misrepresentations. 

One  is  not  entitled  to  rescind  executory 
contracts  for  the  purchase  of  land  on  the 
ground  of  misrepreBentation  that  there  was 
an  inexhaustible  supply  of  water  to  Irrigate  the 
lands,  where  he  did  not  act  promptly  after  be- 
coming aware  of  the  actual  conditions. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  ig  212-214;  Dec.  Dig.  § 
119.*] 

.  Department  1.  Appeal  from  Superior  Court, 
Walla  Walla  County;  Thos.  H.  Brents,  Judge. 
Action  by  Richard  Angel  against  the  Co- 
lumbia Canal  Company.  From  the  Judg- 
ment, plaintiff  appeals.    Affirmed. 

W.  B.  Mitton,  of  Walla  Walla,  for  appel- 
lant. Shank  &  Smith,  of  Seattle,  and  Pedlgo 
&  Smith,  of  Walla  Walla,  for  respondent 

GOSE,  J.  Suit  for  a  rescission  of  two  con- 
tracts for  the  sale  of  real  estate.  Rescission 
denied,  and  money  Judgment  entered  for  the 
plaintiff,  who  has  appealed. 

In  the  month  of  February,  1909,  the  ap- 


pellant, then  a  resident  of  the  city  of  Du- 
luth  in  the  state  of  Minnesota,  was  attracted 
by  an  advertisement  of  the  lands  of  the  re- 
spondent located  at  Attalla,  Walla  Walla 
county,  in  this  state,  and  called  upon  Its 
sales  agent  at  that  place  to  discuss  tbem. 
As  a  result  of  the  discussion  he  entered  Into 
a  written  contract  with  the  respondent  on 
the  25th  day  of  February  for  the  purchase 
of  two  five-acre  tracts.  On  the  5th  day  of 
June  be  made  a  second  contract  with  it,  for 
the  purchase  of  a  third  five-acre  tract,  and 
on  the  3d  day  of  July  he  made  a  third  con- 
tract with  it  for  the  purchase "  of  a  like 
tract.  Thereafter  he  left  his  home  in  Duluth 
for  the  purpose  of  taking  up  his  residence  at 
Attalia,  and  arrived  there  about  the  middle 
of  October,  1909.  He  then  examined  the 
tracts  of  land  embraced  in  his  contracts  and, 
being  dissatisfied  with  them,  arranged  with 
the  respondent  to  exchange  them  for  two 
five-acre  tracts.  This  arrangement  was  made 
on  the  third  day  after  his  arrival  at  At- 
talia. He  had  paid  $1,725  on  the  earlier 
contracts  and  was  credited  with  that  sum 
in  the  new  contracts.  The  new  contracts 
were  not  executed  until  the  7th  day  of  De- 
cember. At  the  time  of  making  the  first  pur- 
chases, the  appellant  had  been  a  railroad 
bridge  builder  for  20  years,  and  had  no 
knowledge  of  irrigation.  The  basis  of  his 
complaint  is  that  the  respondent's  sales  agent 
at  Duluth  represented  that  the  respondent 
had  an  inexhaustible  supply  of  water  for  the 
irrigation  of  its  lands,  and  that  later  at  At- 
talia its  manager  made  a  like  representation, 
when  In  fact  its  water  supply  was  wholly 
Inadequate.  The  sales  agent  at  Duluth, 'for 
the  purpose  of  inducing  the  appellant  to  en- 
ter Into  the  contract,  gave  him  one  of  the 
respondent's  illustrated  circulars,  which  stat- 
ed that  it  "obtained  .an  ample  and  inex- 
haustible gravity  supply  of  water  from  the 
Walla  Walla  river."  The  circular  shows  the 
river,  dam,  ^nd  canal.  The  appellant  tes- 
tified that  the  sales  agent  further  said  to 
him  that  he  need  not  fear  a  shortage  of  wa- 
ter, as  the  respondent  had  a  great  reservoir 
which  contained  enough  water  to  meet  all 
demands  for  from  14  to  16  years,  and  that 
he  entered  into  the  contracts  relying  upon 
these  representations.  He  further  testified 
that,  a  few  days  after  he  arrived  at  Attalia, 
a  number  of  reliable  people  Informed  him 
that  the  respondent  could  not  famish  water 
sufllclent  to  produce  crops;  that  he  then  told 
Mr.  Given,  the  respondent's  manager,  that 
he  had  "learned"  that  it  did  not  have  water; 
that  the  manager  said  that  the  company  had 
an  abundance  of  water;  that  the  tunnel  had 
caused  trouble  that  season,  "but  when  they 
got  it  fixed"  there  would  be  an  adequate 
supply  of  water  for  all  purposes;  that,  re- 
lying on  his  statement,  he  continued  making 
improvements;  that  a  few  days  later  he  told 
the  manager  that  he  wanted  his  money;  that 
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tbe  latter  replied  that  be  "would  not  do  any- 
thing for  me";  that  witness  "counted  11 
families  moving  away  then";  and  that  later 
he  signed  the  new  contracts.  The  appellant 
and  Ills  wife  both  testified  that  they  got 
the  first  water  for  irrigation  in  the  season 
of  1910  on  the  24th  day  of  April,  and  in- 
termittently thereafter  until  the  3d  day  of 
July,  and  that  they  had  no  water  thereafter 
until  in  September.  The  appellant  also  tes- 
tified that  the  tunnel  was  repaired  before 
the  Irrigation  season  opened;  that  the  short- 
age of  water  was  caused  by  the  drying  up 
of  the  waters  of  the  Walla  Walla  river, 
the  source  of  the  defendant's  canal;  that  a 
few  days  after  he  reached  Attalia  he  made 
inquiry  about  the  reservoir,  of  "the  people 
living  there"  and  of  the  respondent's  mana- 
ger; and  that  the  latter  informed  him  that 
they  had  an  abundance  of  water.  Both  the 
respondent's  manager,  Mr.  Glvoi,  and  its 
horticulturist,  Mr.  Wright,  testified  that  they 
made  no  representations  to  the  appellant 
about  the  supply  of  water.  The  respondent 
obtains  its  water  supply  by  a  gravity  flow 
from  the  Walla  Walla  river  and  an  auxiliary 
pumping  plant  on  the  Columbia  river.  An 
unprecedented  drought  in  1910  caused  the 
former  to  go  dry,  and  lowered  the  latter  sev- 
eral feet  below  the  Intake.  The  appellant 
left  the  land  in  September  or  October.  His 
wife  remained  there  until  December  4th.  The 
action  was  commenced  on  October  17th.  Up- 
on the  facts  stated,  the  court  denied  rescis- 
sion, and  gave  the  appellant  a  Judgment  for 
$150  damages  and  costs  in  consequence  of 
the  respondent's  failure  to  furnish  water  for 
the  Irrigation  of  the  lands,  "as  provided  in 
the  contract." 

[1]  The  prayer  of  the  complaint  is  "that 
said  contract  of  purchase  be  delivered  up  to 
be  canceled,"  and  for  damages.  There  was 
no  demand  for  a  rescission  after  the  execu- 
tion of  the  contracts,  prior  to  the  filing  of 
the  complaint  The  commencement  of  the 
action  for  a  cancellation  of  the  executory 
contracts,  if  timely,  was  a  sufiicient  notice 
of  an  election  to  rescind.  The  execution  of 
a  release  of  the  contracts  could  have  been 
provided  for  In  the  decree.  Colpe  v.  Lind- 
blom,  57  Wash.  106,  106  Pac.  634, 

[2]  One  who  seeks  to  avoid  a  contract, 
which  he  has  been  induced  to  enter  into  by 
the  fraudulent  representations  of  another 
touching  the  subject-matter  of  the  contract, 
must  proceed  with,  reasonable  promptitude 
upon  discovering  the  fraud,  or  he  wUl  be 
held  to  have  waived  his  right  to  rescind. 
Skoog  V.  Columbia  Canal  Co.,  63  Wash.  115, 
114  Pac.  1034;  Stelter  v.  Fowler,  62  Wash. 
345,  113  Pac.  1096,  114  Pac.  879;  Owen  v. 
Pomona  Land  &  Water  Co.,  131  Cal.  530,  63 
Paa  850,  64  Pac.  253;  Culver  v.  Avery,  161 
Mich.  322,  126  N.  W.  439;  Tarklngton  v. 
Purvis,  128  Ind.  182,  25  N.  E.  879,  9  L.  R.  A. 
607,  and  footnote. 


[3]  The  appellant  did  not  act  promptly 
after  he  became  aware  of  the  actual  condi- 
tions at  Attalia.  According  to  his  own  tes- 
timony, he  knew  before  he  signed  the  con- 
tracts In  suit  that  there  had  been  a  shortage 
in  the  supply  of  water  that  season.  He  says 
he  was  so  advised  by  reliable  people.  He 
says  that,  when  he  disclosed  his  information 
to  the  respondent's  manager,  the  latter  said 
that  there  would  be  an  abimdance  of  water 
when  the  tunnel  was  fixed.  He  knew  tliat 
the  tunnel  was  repaired  before  the  com- 
mencement of  the  Irrigation  season,  and  he 
says  that  he  bad  no  water  until  the  24th  day 
of  April,  and  that  he  only  had  it  intermit- 
tently thereafter,  until  the  3d  day  of  July, 
when  the  supply  ceased  altogether  until 
some  time  in  September.  Despite  this  knowl- 
edge and  the  information  that  he  must  have 
gained  from  living  in  the  neighborhood,  a 
small  community  where  water  was  the  chief 
resource  and  no  doubt  the  leading  topic  of 
conversation,  he  took  and  retained  posses- 
sion of  the  land  until  after  the  commence- 
ment of  the  action,  set  out  fruit  trees,  and 
planted  alfalfa,  berries,  and  vegetables,  and 
made  other  improvements.  His  conduct  was 
equivalent  to  an  election  to  afiirm  his  con- 
tracts, and  he  is  precluded  under  all  the 
authorities  from  making  a  second  election. 

The  Judgment  is  affirmed. 

CROW,  CHADWICK,  ELLIS,  and  PAR- 
KER, JJ.,  concur. 


(69  Wash.  537) 

CONSOLIDATED  SCHOOL  DIST.  NO.  105. 
SNOHOMISH  COUNTY,  et  al.  v.  JONES, 
Superintendent  of  Schools  of  Snohomish 
County. 

(Supreme  Court  of  Washington.    Aug.  19, 
1912.) 

Schools  and  School  Distmcts  (§  44*)— Con- 
solidated Districts— Dissolution. 

A  county  superintendent  has  no  power  to 

dissolve  a  consolidated  school  district,  as  such 

dissolution  can  only_  be  effected  by  order  of  a 

court  of  competent  jurisdiction  in  quo  warranto 

or  other  appropriate  proceeding. 
[Ed.  Note. — ^For  other  cases,  see  Schools  and 

School    Districts,   Cent   Dig.   iS   88-91;    Dec. 

Dig.  §  44.*] 

Department  1.  Appeal  from  Superior  Court, 
Snohomish  County;    W.  P.  Bell,  Judge. 

Action  by  Consolidated  School  District  No. 
105,  Snohomish  County,  and  others  against 
Lizzie  Jones,  Superintendent  of  Schools  of 
Snohomish  County.  Defendant's  demurrer  to 
the  complaint  was  overruled,  and  she  ap- 
peals.   Affirmed. 

Ralph  C.  Bell,  of  Everett,  for  appellant 

CHADWICK,  J.  On  the  20th  day  of  July, 
1910,  school  district  No.  20  of  Snohomish 
county,  forming  with  other  districts  union 
high  school  district  No.  103,  consolidated 
with  school  district  No.  30  of  the  same  coun- 
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ty,  which  formed  with  other  dlstrlcta  onion 
high  school  district  No.  100.  The  consolldafr- 
ed  district  Is  known  as  consolidated  school 
district  No.  105.  The  defendant,  as  count}' 
superintendent,  has  threatened  to  dissolve 
the  consolidated  district,  for  the  reason  that 
the  two  districts  were  consolidated  without 
warrant  or  authority  of  law,  and  the  present 
action  was  Instituted  by  the  board  of  di- 
rectors of  the  consolidated  district  to  enjoin 
such  threatened  action  on  her  part  A  de- 
murrer to  the  complaint  was  overruled,  and, 
the  defendant  electing  to  stand  on  her  de- 
murrer, and  refusing  to  plead  over,  flnal 
judgment  was  ratered,  granting  a  permanent 
injunction  as  prayed.  From  this  judgment, 
the  defendant  has  appealed,  and  by  stipula- 
tion the  appeal  Is  submitted  to  this  court  on 
a  transcript  of  the  record  and  the  appellant's 
brief. 

The  question  sought  to  be  raised  by  the 
appeal  is  the  right  of  two  school  districts, 
lying  in  different  union  high  school  districts, 
to  consolidate  under  the  law  permitting  con- 
solidation in  certain  cases;  but  we  do  not 
thinlc  that  appellant  can  raise  that  question. 
The  two  districts  have  been,  In  fact,  consoli- 
dated; and  we  are  cited  to  no  provision  of 
the  law  authorizing  the  county  school  super- 
intendent to  dissolve  a  consolidated  district, 
whether  the  consolidation  be  legal  or  Illegal. 
In  the  absence  of  a  statute  conferring  such 
power  on  the  superintendent,  the  district  can 
only  be  dissolved  by  an  order  of  a  court  of 
competent  jurisdiction  In  a  quo  warranto  or 
other  appropriate  proceeding. 

Without  expressing  any  opinion  on  the 
merits  of  the  question  thus  presented,  the 
Judgment  must  therefore  be  affirmed ;  and  It 
Is  80  ordered. 

GOSB,  PARKER,  and  CROW,  JJ.,  concur. 


(69  Wasb.  454) 

P.  D.  HILU8  IX)GGINO  CO.  t.  MESGHER. 

(Supreme  Court  of  Washington.    Aug.  14, 
1912.) 

Pbincipai.  and  Agent  d  136*)— Personal 
LiABiLiTT    or    Agent  —  Misbepbesenta- 

TIONS. 

A  bill  of  sale  containing  the  usual  cove- 
nants of  title,  and  signed  bjr  the  defendant  as 
the  seller's  agent,  is  insuffirient  to  charge  de- 
fendant personally  for  misrepresentations  as 
to  the  seller's  title,  in  the  absence  of  a  show- 
ing that  be  Icnew  the  representations  to  be 
false. 

[Ed.   Note. — For   other  cases,    see   Principal 
and  Agent,  Cent.  Dig.  ||  47&-491;   Dec  Dig.  { 


Department  1.  Appeal  from  Superior  Court, 
Snohomish  County;   W.  W.  Black,  Judge. 

Action  by  the  P.  D.  Hlllis  Logging  Compa- 
ny against  C.  T.  Mescher.  Judgment  for  de- 
fendant, and  plaintitr  appeals.    Affirmed. 

Merrick  &  Mills,  of  Everett,  for  appellant. 
J.  Henry  Denning,  of  Seattle,  for  respondent 


PARKER,  J.    Tbe  plaintiff  commenced  this 

action  in  the  superior  court  to  recover  dam- 
ages resulting  to  it  from  alleged  false  and 
fraudulent  representations  made  by  the  de- 
fendant, inducing  It  to  purchase  from  the 
Betz  Mescher  Company,  a  corporation,  a  sec- 
ondhand donkey  engine.  The  cause  was  tried 
before  the  court  and  a  Jury.  At  the  close  of 
the  evidence,  the  court  directed  a  verdict  in 
favor  of  the  defendant,  which  the  Jury  re- 
turned. Judgment  was  rendered  accordingly. 
The  plaintiff  has  appealed. 

The  controlling  faots  are  not  In  disputew 
Appellant  purchased  the  engine  from  the 
Betz  Mescher  Company,  through  respondent 
as  agent  of  that  company,  at  an  agreed 
price  of  $600.  The  purchase  price  was  paid 
by  appellant  to  respondent,  and  by  him 
turned  over  to  the  Betz  Mescher  Company. 
Thereafter  appellant  lost  the  engine  because 
of  the  defective  title  of  the  Betz  Mescha 
Company  thereto  at  the  time  of  the  sale. 
The  alleged  false  representations  made  by 
respondent  to  appellant,  inducing  the  salc^ 
were  that  the  Betz  Mescher  Company  had 
good  title  to  the  engine  and  right  to  convey 
the  same.  It  is  undisputed,  however,  that 
no  representations  whatever  were  made  by 
respondent  to  appellant,  relating  to  the  title, 
orally  in  the  negotiations  leading  np  to  the 
sale.  The  only  representations  made  as  to 
title  were  those  of  the  usual  covenants  of 
warranty  of  title  which  were  contained  in 
the  bill  of  sale  executed  for  the  conveyance 
of  the  engine.  This  was  a  bill  of  sale  ex- 
ecuted by  "Betz  Mescher  Co.  by  G.  T.  Mesch- 
er." There  Is  but  little  evidence  tending  to 
show  what  imowledge  respondent  had  of 
the  title  to  the  engine;  but  what  little  there 
is  tends  to  show  that  he  honestly  believed 
that  the  Betz  Mescher  Company  had,  at  the 
time  of  the  sale,  perfect  title  to  the  engine 
and  a  right  to  sell  It  Respondent  was  ap- 
parently fully  authorized  to  make  the  sale 
for  the  Betz  Mescher  Company,  so  far  as 
his  agency  authority  Is  concerned,  and  no 
contention  is  made  to  the  contrary.  The 
facts  indicate  that  appellant  may  hare  a 
good  cause  of  action  against  the  Betz  Headi- 
er Company  upon  Its  warranty;  but  It  seems 
clear  to  us  that  sufficient  has  not  been  shown 
to  support  a  charge  of  fraudulent  represen- 
tation against  respondent  He  Is  not  shown 
to  have  made  any  representations  personal- 
ly. In  so  far  as  the  language  of  the  cove- 
nants of  warranty  is  concerned.  It  is  the  lan- 
guage of  the  Betz  Mescher  Company.  That 
language  having  been  used  by  It  through 
respondent  as  its  agent  might  render  him  re- 
sponsible therefor.  If  known  by  him  to  be 
false,  but  not  otherwise.  20  Cyc.  24. 
The  judgment  is  affirmed. 

MOUNT,  GOSE,  CROW,  and  CHADWICK, 
JJ.,  concur. 
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(C9  Wasb.  Ml) 

CLEVELAND  T.  MALDEN  WATERWORKS 

CO. 

(Supreme  Court  of  Waibington.    Aug.  20, 

1912.) 

1.  WATEB8    AND    WATER    CoTJBSES    ({    203*)— 

Waxeb  Companies — Rates. 
'  A  water  company  can  fix  rates  for  serv- 
ice, if  they  are  reasonable  and  not  discrimina- 
tory, in  the  absence  of  a  valid  contract  or  leg- 
islative control. 

[Ed.  Note.— For  otiier  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {§  290-299;  Dec. 
Dig.  S  203.*] 

2.  Waters  and   Water   Coubsks   (|  203»)— 
Wateb  Oompanieb— Rates. 

The  reasonableness  of  a  water  rate  charg- 
ed by  a  company  depends  largely  on  the  amount 
of  investment  and  the  amount  of  returns. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water   Courses,  Cent.  Dig.   ||  290-299;    Dec. 
Dig.  I  203.»] 
8.  Watbbs  and  Watib   Coubbes   (§  194*)— 

Wateb  Companies  —  Sebvicb  to  Conscm- 

KBs— Requisites. 

Under  a  waterworks  franchise  requiring 
the  grantee  to  furnish  service  at  fixed  rates,  he 
must  provide  the  necessary  service  pipe  from 
the  main  line  in  an  abutting  street  to  the  con- 
sumer's property  line. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  C5ent  Dig.  {  280;  Dec.  Dig. 
I IM.*] 

Department  1.  Appeal  from  Superior 
Court,  Wliitman  County;  Tliomas  Nelll, 
Judge. 

Mandamus  proceeding  by  Charles  E.  Cleve- 
land against  the  Maiden  Waterworks  Com- 
pany. From  an  order  granting  a  peremptory 
writ,  respondent  appeals.    Affirmed. 

Wakefield  &  Wltlierspoon,  A.  C.  Shaw,  and 
B.  P.  Twohy,  all  of  Spokane,  for  appellant. 
J.  N.  Plckrell,  J.  M.  McCroskey,  and  R.  M. 
Burgunder,  all  of  Colfax,  for  respondent 

CELADWICK,  J.  The  material  facts  In 
this  case  are  as  follows:  The  plaintiff, 
Cleveland,  Is  the  owner  of  a  lot  abutting  on 
Ninth  street,  in  the  town  of  Maiden,  In  Whit- 
man county.  The  defendant  water  company 
is  a  public  service  corporation,  owning  and 
operating  a  water  system  along  Ninth  street 
and  other  streets  of  the  town,  under  a  fran- 
chise from  the  town  council.     Sections  1,  2, 

3.  and  4  of  the  ordinance  granting  the  fran- 
chise read  as  follows:  "Section  1.  That  the 
Maiden  Waterworks  Company,  a  corporation 
existing  under  the  laws  of  this  state,  its  suc- 
cessors or  assigns,  be  and  is  hereby  granted 
the  right  and  privilege  of  excavating  and 
laying  pipes  and  mains  In  the  public  streets 

,  and  alleys  of  said  town  for  the  purpose  of 
furnishing  to  Its  Inhabitants  fresh  water  for 
domestic  and  sewerage  purposes  and  for  fire 
protection  and  otherwise  as  may  be  designat- 
ed by  proper  ordinance  for  a  period  of  twen- 
ty-five years  from  the  granting  and  acc^- 
ance  of  this  ordinance. 

"Sec.  2.  The  said  corporation  shall  lay 
such  pipes  and  place  hydrants  as  directed  by 
the  street  committee  or  such  other  committee 


of  said  town  as  may  be  charged  with  the 
duties  of  looking  after  the  streets  and  alleys, 
provided  that  a  sufficient  number  of  persons 
on  the  streets  to  be  benefited  by  said  exten- 
sions shall  first  petition  and  sign  contracts 
with  the  company  guaranteeing  twelve  per 
cent,  net  on  the  estimated  cost  of  said  ex- 
tension, which  said  pipes  and  mains  shall  be 
of  sufficient  size  and  of  quality  to  furnish 
ample  and  sufficient  water  for  all  purposes 
Intended  and  to  be  placed  and  extended  for 
consumer's  use,  and  commence  the  laying  of 
same  within  such  time  as  designated  by  reso- 
lution of  the  council  and  directions  of  the 
said  street  committee. 

"Sec.  S.  That  It  shaU  have  the  right  to 
make  the  necessary  excavations  for  the  lay- 
ing, maintaining  and  repairing  of  said  pii>es, 
mains  and  hydrants,  but  must  without  un- 
necessary delay  refill  all  ditches  and  place 
the  streets  and  grounds  in  safe  and  proper 
condition,  and  for  the  failure  so  to  do  im- 
mediately after  tteing  directed  by  the  street 
committee,  they  may  cause  the  same  to  be 
done  at  the  expense  of  the  said  corporation 
and  charge  the  same  up  as  a  tax  against  said 
plant. 

"Sec  4.  That  said  corporation  may  charge 
and  collect  such  tolls  for  the  furnishing  of 
water  to  users  and  consumers  as  shall  be 
considered  reasonable  and  just  to  give  them 
fair  return  on  the  investment,  which  price 
may  be  changed  and  revised  at  periods  of 
five  years  after  the  first  ten-year  period,  if 
so  requested  by  resolution  of  the  council  and 
for  a  period  of  the  first  ten  years  the  fol- 
lowing rates  shall  t>e  the  maximum  monthly 
amount  which  can  be  charged  for  the  water 
under  such  reasonable  rules  and  regulations 
as  may  be  promulgated  by  said  corporation; 
*  •  •  Private  dwellings,  four  rooms  or 
less,  $1.60.    •    •    •'• 

The  plaintiff  tendered  to  the  defendant 
Company  the  sum  of  $1.60,  and  demanded 
that  it  furnish  water  to  him  through  Its 
pipes  at  the  property  line  of  Ninth  street, 
for  use  In  his  dwelling  house  on  the  lot 
above  described.  The  company  refused  to 
comply  with  this  demand,  unless  the  plain- 
tiff would  pay  the  further  sum  of  $14.60, 
the  cost  of  extending  the  pipe  line  from  the 
main  to  the  property  line  and  making  the 
connection  with  the  main.  This  proceeding 
was  thereupon  instituted,  and  resulted  in 
the  issuance  of  a  peremptory  writ  of  man- 
date, requiring  the  water  company  to  comply 
forthwith  with  the  demand  of  the  plaintiff. 
From  this  order,  the  present  appeal  is  prose- 
cuted. 

[1,  2]  From  the  foregoing  statement,  it 
will  be  seen  that  the  sole  question  presented 
for  decision  is  whether  the  property  owner 
or  the  water  company  must  defray  the  ex- 
pense of  conducting  the  water  from  the  main 
to  the  property  line  and  making  the  neces- 
sary connection  with  the  main.  In  the  ab- 
sence of  a  valid  contract  or  legislative  con- 
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trol  In  the  matter  of  Its  rates,  a  water  com- 
pany may  fix  and  collect  rates  for  furnish- 
ing water,  provided  they  are  reasonable  and 
Just  and  do  not  discriminate.  A  reasonable 
rate  depends  in  a  large  measure  upon  the 
amount  of  money  Invested  and  the  returns 
received.  State  ex  rel.  Webster  v.  Superior 
Court,  67  Wash.  37,  120  Pac  861. 

[3]  If  the  company  only  lays  its  mains  In 
the  streets.  It  will,  as  a  matter  of  course, 
have  less  money  Invested  than  if  it  carries 
its  pipes  to  the  property  line  of  each  individ- 
ual consumer,  and  will  be  compelled  to 
charge  less  in  the  former  case  than  in  the 
latter;  and,  if  there  be  no  contract  or  stat- 
utory or  municipal  regulation  In  the  way,  a 
regulation  requiring  the  property  owner  to 
defray  the  expense  of  piping  and  conducting 
the  water  from  the  main  to  his  property  line, 
and  in  addition  to  pay  a  reasonable  monthly 
charge  for  the  use  of  the  water,  would  not 
seem  unreasonable,  provided  the  two  charges 
combiaed  be  but  a  reasonable  charge  for  the 
services  rendered.  But  this  case  Is  controll- 
ed by  the  franchise  ordinance,  which  requires 
the  company  to  furnish  water  to  users  and 
consumers  at  certain  fixed  rates;  and  we 
are  of  opinion  that  it  is  not  so  furnished, 
within  the  meaning  of  the  ordinance,  unless 
it  is  delivered  to  the  consumer  at  his  prop- 
erty line.  Pocatello  Water  Co.  v.  Stanley, 
7  Idaho,  156,  61  Pac.  618;  Bothnell  v.  Con- 
sumers' Co.,  13  Idaho,  568,  92  Pac.  633,  24 
L.  K.  A.  (N.  8.)  485;  Hatch  v.  Consumers' 
Co.,  17  Idaho,  204,  104  Pac.  671;  Interna- 
tional Water  Co.  v.  El  Paso,  61  Tex.  Civ. 
App.  321, 112  S.  W.  816;  Pine  Bluft  Corpora- 
tion V.  Forey,  96  Ark.  346,  131  S.  W.  680, 
Ann.  Cas.  1912B,  644. 

The  case  of  State  ex  rel.  Foley  v.  Hillyard 
Water  Co.,  49  Wash.  232,  94  Pac.  1080,  is 
not  in  conflict  with  the  views  here  express- 
ed. The  court  there  held  that  the  plaintiff 
was  not  entitled  to  water  from  the  main 
from  which  he  demanded  it,  and  no  fran- 
dilse  or   contract  obligation   was   involved. 

The  judgment  is  afiBrmed. 

CROW,  GOSE,  ELLIS,  and  PARKER,  JJ., 
concur. 


(69  Wash.  447) 

LENNON  et  ux.  v.  CITY  OF  SEATTLE. 

(Supreme  Court  of  Washington.     Aug. 
14,  1912.) 

1.  Municipal  Cobpobations  (§  831*)— Dbain- 
AGE  Plans— Adoption — City's  Liability. 
Acts  of  municipal  officers  in  adopting  drain- 
age plans  and  in  determining  when  and  where 
sewers  are  to  be  constructed  are  quasi  judicial, 
in  the  exercise  of  which  judgment  and  discre- 
tion the  city  will  incur  no  liability,  as  it  will 
ordinarily  be  presumed,  in  the  absence  of  any 
showing  of  actual  negligence,  that  reasonable 
care  was  used. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {§  1780,  1781;  Dec. 
Dig.  I  831.*] 


2.  MnRiciPAL  Cobpobations  (J  831*)— Sew- 
ers—Defective  SYSTEU  —  COHSTBUCTION  — 
Negligence. 

Plaintiffs'  property  was  injured  by  the 
breaking  of  a  tile  sewer,  part  of  the  system 
of  defendant  city.  The  sewer  extended  down  a 
steep  gulch  between  two  streets  for  a  distance 
of  174  feet,  falling  90  feet.  The  upper  sewer 
was  constructed  of  15-inch  tile  pipe  and  the 
lower  one  of  12-inch  pipe.  The  sewer  had  bro- 
ken once  before,  damaging  certain  adjoining 
property,  which  the  city  purchased,  after  which 
it  slightly  changed  the  course  of  the  connecting 
sewer  by  constructing  a  new  line  of  8-inch  pipe 
through  the  land  purchased  and  building  a  bulk- 
head of  logs  to  retain  earth  with  which  it  filled 
and  graded  the  property,  after  which  the  bulk- 
head gave  way  and  the  S-inch  connecting  pipe 
broke  from  the  excessive  pressure  of  the  lar- 
ger pipe  above,  precipitating  sewerage  down  on 
and  across  the  rear  of  plaintiffs'  lot.  Held, 
that  such  facts,  in  the  absence  of  evidence  to 
the  contrary,  showed  actual  negligence  in  the 
construction  of  the  plans  of  the  sewer  system, 
and  that  the  city  was  therefore  liable. 

[Eld.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {§  1780,  1781;  Dec. 
Dig.  {  831.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  B.  W.  Prigmore,  Judge. 

Action  by  Ole  Lennon  and  wife  against 
the  City  of  Seattle.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Afflrmed. 

James  E.  Bradford  and  W.  F.  Van  Ruff, 
for  appellant  Leopold  M.  Stern  and  J.  W. 
Bussell,  both  of  Seattle,  for  respondents. 

CROW,  J.  This  action  was  commenced  by 
Ole  Lennon  and  Slrene  Lennon,  his  wife, 
against  the  city  of  Seattle,  to  recover  dam- 
ages to  real  estate.  From  a  Judgment  In 
plaintiffs'  favor  the  defendant  has  appealed. 

Some  years  since  appellant  installed  and 
has  since  maintained  a  public  sewer  system, 
in  which  a  connection  extended  down  a 
steep  gulch  from  the  Intersection  of  East 
Spruce  street  and  Lakedell  avenue  to  Cen- 
tral avenue.  The  length  of  this  connection 
was  al>out  174  feet,  and  In  that  distance  it 
descended  or  fell  about  90  feet  The  upper 
sewer  on  East  Spruce  street  was  constructed 
with  tile  sewer  pipe  15  Inches  in  diameter. 
The  lower  sewer  on  Central  avenue  was  con- 
structed of  tile  sewer  pipe  about  12  inches 
in  diameter,  and  the  connecting  sewer  line 
from  East  Spruce  street  to  Central  avenue 
was  constructed  with  tile  sewer  pipe  8 
inches  in  diameter.  About  1906  a  like  con- 
nection from  East  Spruce  street  to  Central 
avenue  ran  down  the  same  gulch  on  a  slight- 
ly different  line.  At  that  time  it  broke  and 
damaged  real  estate  of  one  Mrs.  Getto.  She 
filed  a  claim  for  damages  which  was  adjust- 
ed by  the  city  purchasing  her  lots  located 
on  Lakedell  avenue  near  the  upper  portion 
of  the  gulch  and  E^ast  Spruce  street  There- 
after the  city  slightly  changed  the  course  of 
the  connecting  sewer  by  constructing  a  new 
line  with  8-inch  tile  sewer  pipe  through  the 
Getto  lots.  It  also  constructed  on  the  rear 
of  the  lots  and  above  the  sewer  a  large  bulk- 
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head  of  logs  to  retain  earth  with  which  It 
flUed  and  graded  the  lots.  Respondents  own 
two  lots  below  the  Getto  lots,  near  the  point 
where  the  connecting  line  entered  the  lower 
sewer  on  Central  avenue.  There  was  no  evi- 
dence that  respondents'  lots  were  connected 
with,  or  in  any  manner  benefited  by,  the 
sewer  system.  Their  lots,  which  w6re  Im- 
proved yrlth  a  residence,  an  outbuilding,  a 
fence,  and  numerous  fruit  trees,  were  much 
lower  at  the  rear  toward  the  gulch  and  sew- 
er than  at  the  front  Shortly  prior  to  or 
about  January,  1910,  the  appellant  city  grad- 
ed Lakedell  avenue,  and  removed  earth 
therefrom,  which  it  deposited  on  the  Getto 
lots  alMtve,  over,  and  across  the  bulkhead. 
Shortly  thereafter  the  bulkhead  gave  way, 
and  the  8-inch  connecting  sewer  pipe  broke, 
with  the  resnlt  that  the  bulkhead,  earth,  and 
sewerage  were  precipitated  down  upon  and 
across  the  rear  of  respondents'  lots,  carry- 
ing away  and  destroying  their  fence,  out- 
building, and  fruit  trees.  To  recover  the  re- 
sulting damages  this  action  was  instituted. 

The  above  facts  were  shown  by  undisput- 
ed evidence.  Respondents  introduced  fur- 
ther evidence  to  show  that  the  8-inch  sewer 
was  installed  to  convey  all  sewerage  from 
the  upper  15-incb  pipe  on  East  Spruce  street 
to  the  12-inch  pipe  in  Central  avenue;  that 
the  8-inch  pipe  was  274  feet  long,  dropped 
90  feet,  and  was  installed  by  the  city  on 
land  owned  by  it;  that  -it  passed  under  or 
through  the  log  bulkhead;  that  the  capacity 
of  the  15-lncb  pipe  was  about  3%  times  that 
ojC  the- 8-inch  pipe;  that  In  the  event  of  the 
lower  pipe  becoming  clogged,  the  pressure 
of  water  from  above  on  the  inside  of  the 
8-indi  pipe  would  be  about  40  pounds  to  the 
square  inch;  and  that  the  8-inch  pipe  which 
would  have  to  withstand  this  enormous  pres- 
sure was  only  an  ordinary  tile  sewer  pipe. 
L'pon  this  evidence  respondents  make  a  cal- 
culation showing  that  in  the  event  of  the 
8-lnch  pipe  becoming  clogged  or  stopped  at 
its  lowest  point,  where  it  connected  with 
the  Central  avenue  sewer,  It  would  be  sub- 
jected to  an  enormous  and  excessive  pres- 
sure which  would  gradually  decrease  from 
that  point  to  its  upper  portion  at  East 
Spruce  street  After  these  facts  had  been 
shown  and  respondents  had  proven  their 
damages,  appellant  introduced  evidence  as  to 
the  extent  of  the  damages,  and  rested  with 
out  ottering  any  evidence  as  to  the  ..construc- 
tion of  the  sewer,  the  method  of  its  main- 
tenance, or  the  cause  of  the  break. 

Appellant  contends  that  Its  challenge  to 
the  sufficiency  of  the  evidence  sboufd  have 
been  sustained;  that  the  respondents  have 
shown  no  negligence  on  Its  part;  that  the 
doctrine  of  res  liMa  loquitur  cannot  be  ap- 
plied to  a  case  of  this  character;  that  no 
previous  notice  to  appellant  of  any  defect  or 
obstruction  in  the  sewer  has  been  shown; 
and  that  the  proof  of  the  mere  happening  of 


the  break  Is  InsufBcient  to  'sustain  a  re- 
covery. 

[1]  Acts  of  municipal  officers  in  adopting 
drainage  plans  and  in  determining  when  and 
where  sewers  are  to  be  constructed  are  rec- 
ognized 88  quasi  Judicial,  as  they  involve  an 
exercise  of  deliberate  judgment  and  discre- 
tion. It  has  frequently  been  held  that.  In 
exercising  such  judgment  and  discretion  or 
in  adopting  sewer  systems  and  plans,  mu- 
nicipalities will  incur  no  liability  for  such 
acts,  as  it  will  ordinarily  be  presumed,  la 
the  absence  of  any  showing  of  actual  negli- 
gence, that  reasonable  care  has  been  used. 

[2]  While  the  elementary  rule  Is  as  stat- 
ed, we  do  not  think  It  should  prevent  a  re- 
covery on  the  facts  before  us.  It  has  been 
shown  that  on  a  previous  occasion  an  8-Iuch 
connection  went  out  In  substantially  the 
same  location,  causing  damage  to  the  Getto 
lots;  yet  the  city  constructed  another  8-Inch 
tile  connection  In  practically  the  same  loca-i 
tlon,  under  similar  conditions,  built  the  bulk- 
head which  It  covered  with  earth,  and  that 
the  sewer  again  went  out  In  practically  the 
same  place,  carrying  the  bulkhead  and  earth 
with  it  These  facts,  coupled  with  the  cer- 
tainty of  an  immense  pressure  on  the  8-inch 
tile  In  the  event  of  a  stoppage,  made  at 
least  a  prima  facie  case  of  notice  to  the  city 
and  negligence  as  against  the  city.  Appel- 
lant made  no  effort  to  disclose  the  true  cause 
of  the  break,  or  to  show  that  It  was  with- 
out negligence.  It  was  in  a  better  position 
to  understand  the  situation  and  to  explain 
the  true  cause  of  the  accident  than  were 
respondents.  Without  any  attempt  to  do  so, 
it  now  argues  that  'respondents  have  proven 
no  negligence,  and  should  be  preduded  from 
recovery.  This  position  cannot  be  sustain- 
ed. Respondents'  rights  have  been  invaded. 
Their  property  trns  been  destroyed  without 
fault  or  negligence  on  their  part.  The  de- 
struction was  caused  by  an  agency  under 
the  absolute  dominion  and  control  of  the 
city.  Sewerage,  earth,  and  dfibris  have  been 
precipitated  upon  respondents'  property,  and 
thereby  they  have  been  injured. 

In  Ashley  v.  Port  Huron,  35  Mich.  296,  24 
Am.  Rep.  552,  a  well-considered  case.  In 
which  damage  to  private  property  was  oc- 
casioned by  a  sewer.  Judge  Cooley,  after  cit- 
ing and  discussing  numerous  decisions,  well 
said:  "It  Is  very  manifest,  from  this  refer- 
ence to  authorities,  that  they  recognize  In 
municipal,  corporations  no  exemption  from 
responsibility  where  the  Injury  an  Individual 
has  received  Is  a  direct  injury  accomplish- 
ed by  a  corporate  act  which  Is  in  the  nature 
of  a  trespass  upon  him.  The  right  of  an  In- 
dividual to  the  occupation  and  enjoyment  of 
his  premises  is  exclusive,  and  the  public  au- 
thorities have  no  more  liberty  to  trespass  up- 
on it  than  has  a  private  individual  If  the 
corporation  send  people  with  picks  and 
spades  to  cut  a  street  through  it  without 
first  acquiring  the  right  of  way.  It  is  liable 
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for  8  tort:  bnt  it  Is  no  more  liable  under 
sucb  circumstances  than  It  is  when  It  pours 
upon  his  land  a  flood  of  water  by  a  public 
sewer  so  constructed  that  the  flooding  must 
be  a  necessary  result  The  one  is  no  more 
unjustifiable,  and  no  more  an  actionable 
wrong,  than  the  other.  Each  is  a  trespass, 
and  In  each  Instance  the  city  exceeds  its 
lawful  jurisdiction.  A  municipal  charter 
never  gives  and  never  could  give  authority 
to  appropriate  the  freehold  of  a  citizen  with- 
out compensation,  whether  It  is  done  through 
an  actual  talcing  of  It  for  streets  or  build- 
ings, or  by  flooding  It  so  as  to  interfere  with 
the  owner's  possession.  His  property  right 
is  appropriated  In  the  one  case  as  much  as 
In  the  other." 

In  Roberts  T.  Dover,  72  N.  H.  147,  163,  55 
Atl.  8&5,  889,  a  sewer  case,  the  court,  dis- 
cussing the  duties  and  liability  of  a  munici- 
pal corporation,  said:  "In  Bowe  v.  Ports- 
mouth, 56  N.  H.  291  [22  Am.  Bep.  464],  It 
was  held  that  In  maintaining  a  public  sewer 
a  city  !•  bound  to  use  that  degree  of  care 
and  prudence  which  a  discreet  and  cautious 
Individual  would  use  if  the  whole  loss  or 
risk  was  to  be  ills  alone.  The  case  renders 
unnecessary  a  discussion  of  the  liability  of 
a  city  or  town,  which  builds  a  sewer  under 
legislative  authority,  for  defects  In  the  plan 
adopted.  When,  having  constructed  a  sewer, 
it  connects  it  with  other  sewers  and  drains, 
overtaxing  Its  capacity,  and  allows  insoluble 
materials  to  accumulate  in  it  and  ol>struct 
the  flow  of  the  water,  causing  It  to  flow 
ba<^  upon  private  property,  its  liability  for 
the  resuUlng  damage  does  not  difter  from 
that  of  an  individual,  who  so  unreasonably 
manages  his  property  as  to  cause  damage  to 
fhe  adjoining  property  of  his  neighbor.  The 
fact  that  it  is  a  public  corporation,  perform- 
ing certain  public  duties,  does  not  exempt  it 
from  liability  for  negligence  when  perform- 
ing a  work  not  Imposed  upon  it  as  a  public 
agent,  but  voluntarily  assumed  by  it  under 
a  legislative  license.  Having  undertaken  the 
construction  and  management  of  a  system  of 
sewerage  for  the  local  accommodation  and 
convenience,  its  duties  to  Individuals  liable 
to  be  damaged  thereby  is  measured  by  the 
same  rule  of  ordinary  care  and  prudence 
under  the  circumstances  as  would  be  ap- 
plied if  it  were  a  private  business  corpora- 
tion, partnership,  or  individual  engaged  In 
the  same  work." 

The  appellant  has  made  no  attempt  to 
show  the  cause  of  the  break  which  damaged 
respondents,  but  asserts  its  exemption  from 
liability  on  the  ground  tliat  no  negligence 
has  been  shown  on  Its  part  in  the  adoption 
of  the  original  system  and  plan  which  it  in- 
stalled. If  the  system  had  been  properly 
adopted  and  afterwards  maintained.  It  would 
seem  that,  In  the  ordinary  course  of  events, 
it  would  not  have  damaged  respondents  in 
the  manner  here  shown.    We  therefore  con- 1 


dude  that  the  prima  fade  case  of  notice  and 
negligence  which  respondents  have  made 
imposed  upon  appellant  the  duty  of  introduc- 
ing at  least  suffldent  proof  to  meet  the  same. 
In  King  V.  Kansas  City,  58  Kan.  334,  338,  49 
Pac.  88,  89,  the  court  said:  "The  city  cannot 
without  liability  collect  sewage  and  fllth  and 
predpitate  it  upon  the  property  of  a  dtlzen, 
even  if  the  plan  is  dev^d  in  good  faith 
and  the  best  material  is  used  in  the  construc- 
tion. It  is  Immaterial  from  which  end  of 
the  sewer  the  discharge  Is  made;  the  con- 
sequence and  liability  are  necessarily  the 
same.  'Courts  of  the  highest  respectability 
have  held  that  if  the  sewer,  whatever  itt 
plan,  is  so  constructed  by  the  munldpal  au- 
thorities as  to  cause  a  positive  and  direct  in- 
vasion of  the  plaintiff's  private  property,  as 
by  collecting  and  throwing  upon  It  to  his 
damage  water  or  sewage  which  would  not 
otherwise  have  flowed  or  found  its  way  there, 
the  corporation  is  liable.'  2  Dillon  on  Mu- 
nicipal Corporations  (4th  Ed.)  |  1047.  See, 
also,  Ashley  v.  Port  Huron,  35  Mich.  296 
[24  Am.  Eep.  552]  ;  Tate  t.  St  Paul,  56  Minn. 
527  [58  N.  W.  158,  45  Am.  St  Rep.  501]; 
Seifert  t.  City  of  Brooklyn,  101  N.  Y.  136 
[4  N.  B.  321,  54  Am.  Rep.  664];  Lehn  v.  San 
Francisco,  66  Cal.  76  [4  Pac.  965] ;  North  Ver- 
non v.  Vogler,  89  Ind.  77;  West  Orange  v. 
Field,  37  N.  J.  Eq.  600  [45  Am.  Rep.  670]." 
The  views  here  expressed  are  in  harmony 
with  the  holding  of  this  court  In  Hayes  v. 
Vancouver,  61  Wash.  536,  112  Pac.  498, 
where  we  quoted  from  Ashley  v.  Port  Huron, 
supra,  the  Identical  excerpt  above  quoted, 
and  said:  "The  decisions  of  the  courts  relat- 
ing to  damage  caused  by  dties  in  maintain- 
ing sewers  and  drains,  espedally  where  the 
damage  is  the  result  of  a  positive  direct 
act  of  the  dty,  seem  to  be  quite  uniform  in 
holding  that  the  dty  Is  liable  for  such  dam- 
age, and  that  It  cannot  escape  upon  the  plea 
that  it  was  the  result  of  the  performing  of 
a  purely  governmental  act" 

A  prima  facie  case  of  negligence  sufficient 
to  sustain  the  judgment  was  made  by  tlie  re- 
spondents which,  ior  the  absence  of  any  show- 
ing by  the  appellant,  should  be  sustained. 
The  Judgment  is  affirmed. 

PABKER,  G08E,  and  CHADWICK,  JJ., 
concur. 


(tl  Wash.  488) 
HOLT  MFG.  CO.  v.  THOMAS  et  al. 
(Supreme  Court  of  Washington.     Aug. 
16,  1912.) 

1.  Attachment     (|     47*)  —  Disposmow     o» 
Pbopertt  with  Intent  to  Delay  awd  Dk- 

FBAUO   CbBDITORR. 

Whether  an  alleged  disposition  of  property 
was  with  Intent  to  defraud  defendants'  cred- 
itors, and  whether  the  transferee  participated 
in  the  fraud  so  as  to  snstain  an  attachment  od 
that  ground,  is  to  be  determined  by  the  acts  and 
words  of  the  debtors  and  transferee  at  the  time 
of  the  transfer  much  more  than  by  their  sub- 
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•eqneat  testimony  as  to  wbat  their  intentions 
then  were. 

[Ed.  Note. — For  other  cases,  see  Attachment. 
Cent  Dig.  |§  120,  861-876;  Dec.  Dig.  {  4T.*] 

2.  ATTACHinsnT  (J  44*)— Gbounds— Dewbattd- 
iNo  Cbbditobs. 

Where  a  debtor  in  making  a  transfer  of 
property  not  only  intended  to  prefer  the  trans- 
feree, who  was  a  creditor,  but  also  intended  to 
delay  and  defraod  plaintiff  and  other  creditors, 
the  transfer  was  sufficient  to  sustain  an  at- 
tachment. 

(Ed.  Note. — For  other  cases,  see  Attachment, 
Cent.  Dig.  §  110;  Dec.  Dig.  §  44.«] 

3.  Attachment  (f  47*)— Gbounds  —  Fbaudu- 
m;nt  Conveyanck — Evidence. 

Defendants,  while  insolvent  and  with  full 
knowledge  of  their  indebtedness  to  plaintiif 
and  of  its  purpose  to  enforce  the  same,  con- 
veyed practically  all  of  their  property  to  B., 
another  creditor,  who  accepted  the  conveyanc- 
es which  were  absolute  in  form,  without  any- 
thing on  their  face  to  indicate  that  he  received 
such  property  in  trust  for  any  one  else,  as  he 
thereafter  claimed.  The  property  was  worth  at 
least  twice  as  much  as  the  indebtedness  due 
B.,  including  his  surety  obligation  for  defend- 
ants. The  conveyances  were  advised  by  B., 
and,  after  being  made,  he  offered  to  share  with 
the  president  of  a  bank  wliich  was  another  cred- 
itor, in  case  he  would  aid  in  reinstating  defend- 
ants on  the  property  conveyed.  He  also  evi- 
denced his  concern  in  defendants'  efforts  to 
thwart  legal  proceedings  looking  to  a  collec- 
tion of  plaintiff's  claim,  and  made  inconsistent 
statements  with  reference  to  the  purpose  of 
the  conveyances.  The  attorney  who  drew  the 
transfers  claimed  that  they  were  absolute  and 
intended  so  to  be  by  the  parties,  but  failed  to 
state  any  facts  indicating  the  nature  of  an  al- 
leged trust  by  the  transferee  in  favor  of  cer- 
tain banks.  Held,  that  the  transfers  were  made 
not  only  to  prefer  B,  but  also  with  specific  in- 
tent to  hinder,  delay,  and  defraud  plaintiff, 
and  were  therefore  ground  for  attachment. 

[Ed.  Note.— For  other  cases,  see  Attachment. 
Cent  Dig.  {$  120,  861-876;    Dec.  Dig.  |  47.*) 

4.  Appeai,  and  Ebbob  (§  1011*)  —  Review — 
Qdestions  of  Fact. 

The  rule  that  the  Supreme  Court  will  not 
arrive  at  a  iiSeient  decision  than  that  of  the 
trial  court  -on  the  ground  of  a  disputed  ques- 
tion of  fact  has  no  application  on  an  appeal 
from  an  order  dissolving  an  attachment  neard 
by  a  visiting  judge  on  affidavits  only. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $§  3983-3989;  Dec.  Dig.  | 
1011.*] 

Department  1.  Appeal  from  Saperior 
Court,  Adams  County;  O.  B.  Holcomb, 
Judge. 

Action  by  the  Holt  Manufacturing  Com- 
pany against  L.  O.  Thomas  and  another. 
From  an  order  granting,  defendants'  motion 
to  dissolve  an  attacbment,  plaintiff  appeals. 
Berersed  and  remanded. 

W.  W.  Zent,  of  Spokane,  for  appellant 
Lovell  &  Davis,  of  RltzvlUe,  for  respondents. 

PABKER,  J.  The  plaintiff  commenced 
this  action  in  the  superior  court  seeking  re- 
covery from  the  defendant  upon  two  promis- 
sory notes  and  an  open  account  aggregating 
approximately  $5,000.  At  the  same  time  the 
plaintiff  sued  out  a  writ  of  attachment 
against  the  property  of  defendants  upon  the 


ground  that  they  had  assigned,  secreted,  and 
disposed  of  their  property  with  the  Intention 
to  delay  or  defraud  their  creditors.  The  de- 
fendant moved  the  court  to  dissolve  the  at- 
tachment, alleging  that  it  was  wrongfully 
issued.  The  motion  came  on  for  hearing  be- 
fore the  court  upon  evidence  produced  In  the 
form  of  aflaaavits  only,  in  behalf  of  the  re- 
spective parties ;  the  only  issue  Involved  be- 
ing as  to  whether  or  not  the  defendants  had 
made  disposition  of  their  property  with  In- 
tention to  delay  or  defraud  their  creditors. 
This  Issue  being  submitted  on  these  affida- 
vits, the  court  entered  its  order  dissolving 
the  attachment  From  this  order  tbe  plain- 
tiff has  appealed. 

On  the  2d  day  of  October,  1911,  and  for 
some  time  prior  thereto,  respondents  were  en- 
gaged In  farming  on  an  extensive  scale  In 
Adams  county.  On  that  date  they  were  In- 
solvent and  owed  their  principal  creditors 
approximately  as  follows:  W.  J.  Benning- 
ton, $5,000;  Pioneer  Bank  of  Rltzvllle,  $12,- 
000;  Bank  of  Llnd,  $12,000;  Holt  Manu- 
facturing Company  (appellant),  $5,000.  The 
total  value  of  tbeir  property  at  that  time, 
which  consisted  of  land,  stock,  farm  Imple- 
ments, and  wheat  on  hand,  was  between 
$24,000  and  $30,000.  A  few  days  prior  to 
October  2d  tbe  vice  president  of  appellant 
had  a  conversation  with  both  of  respondents 
In  which  payment  of  the  amount  due  upon 
tbe  indebtedness  here  sued  upon  was  de- 
manded of  them,  and  in  which  conversation 
they  were  given  to  understand  that  legal 
proceedings  would  be  promptly  taken  looking 
to  tbe  securing  and  collection  of  their  in- 
debtedness to  appellant  unless  it  was  imme- 
diately paid.  They  then  pleaded  for  an  ez-  ' 
tension  of  time,  promising  to  pay  at  least 
$2,400  upon  tbe  Indebtedness  in  a  few  days 
when  they  would  sell  some  of  their  wheat, 
and  promising  to  meet  a  representative  of 
appellant  at  Lind  and  make  the  $2,400  pay- 
ment on  October  4tli.  On  that  day,  or  pos- 
sibly the  day  previous,  in  a  telephone  con- 
versation with  the  vice  president  of  appel- 
lant, one  of  respondents  Informed  him  that 
they  would  not  meet  the  representative  of 
appellant  at  tbe  time  stated  and  would  do 
nothing  more  for  appellant,  as  other  ar- 
rangements had  been  made.  On  October  2d 
and  3d,  which  was  after  tbe  understand- 
ing had  as  to  the  payment  of  the  $2,400  and 
before  tbe  agreed  time  for  such  payment  bad 
arrived,  respondents  executed  two  bills  of 
sale  and  a  quitclaim  deed  conveying  sub- 
stantially all  of  their  personar  property  and 
land  which  was  of  the  value  of  $24,000  or 
more  to  W.  J.  Bennington.  These  facts  we 
think  may  be  considered  as  established  be- 
yond dispute. 

These  conveyances  to  Bennington  were  ab- 
solute in  form,  contained  no  provisions  Indi- 
cating that  they  were  given  as  security,  nor 
that  Bennington  was  taking  the  title  to  the 
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property  In  trust  for  any  other  creditor  than 
himself.  It  Is  now  claimed,  however,  by  re- 
spondent and  Bennington,  that  these  convey- 
ances were  made  to  him  in  trust  for  the 
payment  of  the  claims  of  himself,  the  Pio- 
neer Bank  of  Ritzville,  and  the  Bank  of 
Lind  in  this  order.  These  claims,  as  we 
have  already  noticed,  would  aggregate  ap- 
proximately $30,000.  We  will  now  notice  the 
principal  statements  made  in  the  several  af- 
fidavits of  witnesses  relating  to  facts  which 
are  more  or  less  in  dispute. 

One  witness  states  in  his  affidavit,  in  sub- 
stance, that  on  October  6th  Bennington  said 
he  was  not  acting  in  the  interest  of  any  one 
else  in  taking  the  property  by  these  convey- 
ances, and  that  they  were  taken  to  secure 
him  in  the  sum  of  $5,000  owing  to  him  by 
respondents,  and  also  to  secure  blm  to  the 
extent  of  $6,000  for  which  sum  he  was  surety 
for  respondents.  This  $6,000  was  evidently 
a  part  of  the  Indebtedness  owing  by  the 
respondents  to  one  of  the  banks.  This  wit- 
ness also  states  that  Bennington  stated  to 
him  at  that  time  that  the  conveyances  were 
taken  as  security  only  and  intended  as  mort- 
gages. 

Another  witness  stated  In  his  affidavit.  In 
substance,  that  on  October  6th  he  heard  a 
conversation  between  Bennington  and  the 
witness  above  mentioned,  which  conversation 
was  evidently  the  same  one  above  mention- 
ed, wherein  Bennington  stated  that  the  con- 
veyances were  made  only  as  security  to  him 
and  that  he  had  not  purchased  the  property. 

Two  other  witnesses  stated  in  their  affi- 
davits, in  substance,  that  on  about  October 
20th  they  had  a  conversation  with  both  of 
respondents,  wherein  they  stated,  in  sub- 
stance, that  appellant  as  one  of  their  cred- 
itors bad  made  unreasonable  demands  on 
them  and  were  crowding  them  for  the  pay- 
ment of  the  indebtedness  due  it  and  had 
threatened  defendants  with  suit  and  attach- 
ment unless  the  same  was  settled ;  that  they 
had  gone  to  their  friend  Bennington  and  ad- 
vised him  of  the  acts  and  threats  of  appel- 
lant, and  at  the  suggestion  of  Bennington 
they  then  transferred  to  blm  all  of  their  real 
and  personal  property ;  that  the  transfer 
had  been  made  for  the  purpose  of  preventing 
appellant  from  getting  any  undue  advan- 
tage; that  Bennington,  being  then  present, 
claimed  that  he  was  going  to  use  the  prop- 
erty for  the  purpose  of  realizing  on  his  own 
claim  first,  and  thereafter  he  would  turn  the 
balance  over  to  the  Pioneer  Bank  of  Ritz- 
ville and  the  Bank  of  Lind.  These  witness- 
es also  state  that  respondents  said  that  Ben- 
nington advised  them  to  transfer  their  prop- 
erty to  him  for  the  purpose  of  preventing 
appellant  from  carrying  out  its  threat  to  en- 
force Its  claim. 

Another  witness,  who  is  interested  in  the 
Bank  of  Lind  and  represented  it,  states  in 
his  affidavit,  in  substance,  that  he  had  a  con- 
versation  with  Bennington  about  the  6th  or 


7th  of  October  relating  to  the  conveyance  of 
the  property  to  him  by  respondents,  wherein 
Bennington  stated  that  the  conveyances  had 
been  made  to  him  as  security  only  to  se- 
cure what  respondents  were  then  owing  him 
and  to  secure  him  on  certain  notes  that  be 
was  surety  on  for  them  payable  to  the  Pio- 
neer National  Bank  of  Ritzville;  Benning- 
ton further  stating  to  the  witness  at  tbat 
time  that,  if  the  defendants  could  be  rein- 
stated upon  the  ranch  in  Adams  county,  he 
would  agree  with  the  witness  for  the  Bank 
of  Lind  that  the  property  should  be  treated 
as  security  for  the  amount  owing  the  Bank 
of  Lind  by  respondents  as  well  as  for  the 
amount  owing  him,  and  that  the  proceeds  of 
the  property  would  be  by  him  distributed  pro 
rata  to  the  Bank  of  I/ind,  to  Bennington, 
and  to  the  Pioneer  National  Bank  of  Ritz- 
ville, provided,  however,  that  the  witness 
would  comply  with  certain  conditions  nam- 
ed, In  aiding  and  assisting  Bennington  to 
reinstate  the  defendants  upon  the  ranch. 
The  witness  further  states  that  at  no  time 
did  the  Bank  of  Lind  nor  any  one  acting  for 
it  authoritatively  take  or  receive  from  de- 
fendants any  property  in  settlement  of  their 
indebtedness  to  it,  and  that  it  has  since 
brought  suit  to  recover  such  Indebtedness. 

Another  witness,  the  president  of  the  Pio- 
neer National  Bank  of  Ritzville,  states  in  his 
affidavit  that  he  agreed  with  respondents  and 
Bennington  that  the  conveyances  should  be 
made  to  Bennington  in  trust  for  the  pay- 
ment of  the  claims  of  Bennington,  the  Pio- 
neer National  BauH^^  Ritzville,  and  the 
Bank  of  Lind  In  this  oi^r.  It  is  not  claim- 
ed by  him  that  such  agi«ement  or  under- 
standing was  evidenced  in  Visiting. 

The  substance  of  the  affldavijs  of  the  re- 
spondents is  that  they  did  not  make  the 
conveyance  with  intent  to  defraud  their  cred- 
itors, but  that  such  conveyances  wpre  made 
to  Bennington  for  the  purpose  of  paying  the 
Indebtedness  due  him,  the  Pioneer  National 
Bank  of  Ritzville,  and  the  BanE  of  Lind. 
Whether  or  not  respondents  understood  tbat 
those  claims  were  to  be  paid  in  this  order 
does  not  appear  from  anything  they  hdwe 
stated  in  their  affidavits.  They  claim,  how- 
ever, that  the  conveyances  were  absolute  anfll 
were  not  made  with  Intent  to  delay  or  de-  j 
fraud  their  creditors.  \ 

Another  witness,  one  of  the  attorneys  for 
respondents,  states  that  he  was  presmt  at 
the  making  of  the  conveyances,  was  in  con- 
sultation with  respondent,  that  he  heard  all 
the  conversation  leading  up  to  the  making 
of  the  conveyances,  and  that  they  were  not 
made  as  security,  but  as  an  absolute  transfer 
to  Bennington,  and  that  Bennington  thai 
delivered  to  respondents  all  of  the  evidence 
of  indebtedness  he  had  against  them.  Tbe 
affidavit  of  this  witness  is  silent  upon  the 
question  of  how  the  surplus  was  to  be  ap- 
plied by  Bennington  after  the  satisfaction 
of  his  own  claim.    We  think  the  foregoing  is 
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a  fair  summary  of  all  of  the  principal  facts 
disclosed  by  the  afiSdavlts. 

Whether  or  not  these  facts  show  an  Intent 
on  the  part  of  respondent  to  delay  or  de- 
fraud, their  creditors,  and  esiiecially  appel- 
lant, within  the  meaning  of  the  attachment 
law.  Is  the  problem  for  our  solution. 

[1]  What  the  intention  of  respondents  and 
Bennington  was  in  that  respect  is  to  be  de- 
termined by  their  acts  and  words  which 
were  seen  and  heard  by  others,  much  more 
than  by  what  they  may  now  say  that  their 
Intentions  were  at  the  time. 

[2]  It  may  be  conceded  that  they  Intended 
to  prefer  Bennington  as  a  creditor,  and  still 
not  be  snbject  to  the  charge  if  intending  to 
delay  and  defraud  appellant  or  other  cred- 
itors ;  but.  If  the  circumstances  proven  show 
that  they  Intended  the  latter  as  well  as  the 
former,  the  conveyances  made  with  such  in- 
tention w^onld  support  attachment  proceedings 
at  the  Instance  of  this  appellant.  In  Bump 
on  Fraudulent  Conveyances  (4th  Ed.)  iS  172, 
173,  following  a  statement  of  the  general 
rule  of  law  allowing  honest  preference  to 
creditors,  the  author  says:  "A  transfer, 
however,  may  be  fraudulent,  although  It  is 
made  in  consideration  of  an  honest  debt, 
for  an  honest  claim  may  be  used  as  a  cover 
to  a  covinous  transaction.  The  distinction 
is  between  a  transfer  made  solely  by  way 
of  preference  of  one  creditor  over  others, 
and  a  similar  transfer  made  with  a  design 
to  secure  some  benefit  or  advantage  there- 
from to  the  debtor,  or  to  delay  creditors  in 
the  collection  of  their  debts.  While  the  law 
permits  an  insolvent  debtor  to  make  choice 
of  the  persons  he  will  pay,  it  denies  him  the 
right  in  doing  It  to  contrive  that  other  cred- 
itors shall  never  be  paid,  or  to  use  the  debt 
of  the  preferred  creditor  as  a  colorable  con- 
sideration to  screen  and. protect  his  property 
from  their  claUns  or  to  delay,  hinder,  and 
embarrass  them  In  the  enforcement  of  their 
demands.  The  amount  of  the  property  trans- 
ferred compared  with  the  debt  Intended  to 
be  secured  or  paid,  and  the  number,  amount, 
and  character  of  the  other  debts,  are  proper 
subjects  for  consideration  in  determining  t^e 
good  faith  of  the  transaction  towards  other 
creditors.  The  property  must  bear  a  rea- 
sonable proportion  to  the  preferred  debt." 
And  at  section  174  the  author  further  ob- 
serves: "Creditors  also  are  not  allowed  to 
gain  a  preference  by  means  of  a  secret  un- 
dertaking to  hold  a  part  of  the  property  for 
the  benefit  of  the  debtor.  The  law  looks 
with  great  Jealousy  upon  the  manner  of  giv- 
ing preferences,  and  denounces  all  departures 
from  good  faith,  and  requires  that  the  par- 
ties shall  not  secure  any  covert  advantage 
to  the  debtor  In  prejudice  of  his  creditors." 
In  Kills  T.  Musselman,  61  >'eb.  262,  85  N.  W. 
75,  In  considering  the  effect  of  an  Intent  to 
prefer  a  creditor  with  an  Intention  to  de- 
fraud other  creditors,  the  court  observed: 
"It  Is  true  that  Joseph  Ellis  was  indebted 
to  hlB  sons  at  the  time  be  conveyed  to  them 


the  land  in  question,  but  that  fact  did  not 
necessarily  make  the  conveyances  valid,  nor 
shield  them  from  the  assaults  of  creditors. 
The  plaintiffs  in  error  might  lawfully  accept 
security  from  their  father,  but  it  was  not 
permissible  for  them  to  do  so  with  the  in- 
tention of  defrauding  other  creditors.  If  a 
conveyance  is  the  product  of  two  motives, 
one  innocent  and  the  other  corrupt.  It  Is,  ac- 
cording to  all  the  authorities,  within  the 
proscription  of  the  statute  of  frauds."  In 
the  same  decision  the  court  quotes  with  ap- 
proval the  text  in  14  Am.  &  'Epg.  Ency.  of 
Law  (2d  Ed.)  pp.  295,  296,  as  follows:  "  'Al- 
though a  creditor  who  obtains  from  an  in- 
solvent debtor  an  assignment  of  property  in 
payment  of,  or  as  security  for,  his  debt,  may 
know  that  his  debtor  is  acting  with  the  de- 
sign of  delaying  and  defrauding  other  cred- 
itors, be  will  not  lose  his  preference,  by 
reason  of  such  knowledge,  If  be  takes  the 
assignment  in  good  faith,  and  without  any 
view  of  aiding  in  the  consummation  of  the 
puri>ose,  further  than  necessarily  results  from 
securing  a  preference  to  himself.  If,  how- 
ever, it  appears  from  the  circumstances  at- 
tending the  transaction  that  the  preferred 
creditor  was  not  acting  with  the  sole  pur- 
pose of  securing  the  payment  of  his  own 
debt,  but  also  from  a  desire  to  aid  the  debtor 
in  defeating  other  creditors,  or  In  covering 
up  his  property,  or  In  giving  him  a  secret 
interest  therein,  or  In  locking  It  up  In  any 
way  for  the  debtor's  own  use  and  benefit, 
the  creditor  will  not  be  protected,  but  the 
transaction  will  be  declared  fraudulent.' " 
The  following  decisions  of  this  court  are  in 
harmony  with  these  views:  O'Leary  v.  Du- 
vall,  10  Wash.  666,  39  Pac.  163;  Hotaling 
Co.  V.  Clancy,  21  Wash.  1,  56  Pac.  929;  Na- 
tional Surety  Co.  v.  Udd,  65  Wash.  471,  118 
Pae.  347.  In  the  last-cited  case  It  Is  true  the 
court  declined  to  set  aside  the  conveyances 
as  a  fraudulent  preference,  but  nevertheless 
the  principles  recognized  in  that  decision  are 
In  harmony  with  the  views  indicated  by 
the  above  quotations. 

[3]  Now  the  main  facts  disclosed  by  these 
affidavits  pointing  to  an  Intent  on  the  part 
of  respondents  to  delay  and  defraud  this  ap- 
pellant as  one  of  Its  creditors  we  think  may 
be  fairly  summarized  as  follows:  First,  in- 
solvency of  respondents  at  the  time  of  the 
conveyances  with  full  knowledge  thereof  and 
full  knowledge  of  the  affairs  of  respondents 
and  of  the  Indebtedness  due  from  them  to  ap- 
pellant and  of  appellant's  purpose  to  enforce 
the  same,  on  the  part  of  Bennington  who  ac- 
cepted the  conveyances;  second,  the  convey- 
ances made  to  Bennington  absolute  in  form 
without  any  language  therein  or  in  any  other 
Instrument  of  writing  expressing  any  such 
trust  for  the  benefit  of  the  banks  In  addi- 
tion to  himself,  as  Is  now  claimed  by  him 
and  respondents;  third,  conveyance  of  the 
property  to  Bennington  having  a  value  of  at 
least  twice  the  amount  of  the  indebtedness 
due  from  respondents  to  him  iadudlug  the 
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amount  of  bis  surety  obligation  Incurred  In 
tbelr  bebalf ;  fourth,  friendly  concern  on  tbe 
part  of  Bennington  for  respondents,  evi- 
denced by  bis  advice  to  them  to  make  con- 
veyance to  him  of  all  their  property  beyond 
that  which  would  be  reasonably  sufficient  to 
satisfy  his  own  claim,  and  also  evidenced 
by  -his  ofTer  to  the  president  of  the  Bank 
of  Llnd  to  share  pro  rata  with  it  in  tbe 
payment  of  its  claim  against  respondents 
upon  condition  that  Its  president  would  aid 
in  reinstating  respondents  upon  the  farm, 
also  evidenced  by  hla  concern  in  the  efCorts 
of  respondents  to  thwart  any  legal  proceed- 
ings which  might  be  instituted  by  appellants 
looking  to  the  collection  of  tbclr  claim,  his 
efforts  In  this  regard  going  far  beyond  what 
was  necessary  to  secure  a  fair  preference 
to  himself  as  a  creditor;  fifth,  inconsistent 
statements  made  by  Benntngrton  as  to  the 
purpose  of  the  conveyances;  sixth,  concern 
of  respondents  Indicating  their  desire  to  hin- 
der and  delay  appellants  In  the  collection  of 
their  claim  as  well  as  a  desire  to  merely 
prefer  other  creditors;  seventh,  the  state- 
ment of  the  attorney  for  respondents  to  the 
effect  that  the  sale  was  absolute  and  Intended 
so  to  be  by  respondents  and  Bennington,  yet 
failing  to  state  any  facts  indicating  the  na- 
ture of  the  claimed  trust  in  favor  of  the 
banks.  It  may  not  be  easy  to  point  out  among 
these  facts  any  particular  one  which  of  itself 
shows  an  Intent  on  the  part  of  respondents 
to  delay  and  defraud  appellant  by  these 
conveyances;  but  It  Is  probably  seldom  that 
such  an  intent  can  be  shown  by  other  than 
a  series  of  acts.  We  think  that  taking  all 
of  tbe  facts  shown  by  these  affidavits,  mak- 
ing due  allowance  for  tbe  conflicting  state- 
ments therein,  there  is  sufficient  here  shown 
to  require  our  holding  that  respondents  in 
making  these  conveyances  did  so,  not  for 
the  sole  purpose  of  preferring  bona  fide 
creditors,  but  also  with  the  specific  intent  to 
hinder,  delay,  and  defraud  this  appellant  as 
a  creditor.  We  think  that  both  they  and 
Bennington,  In  the  making  of  these  convey- 
ances, did  not  manifest  that  degree  of  good 
faith  and  fairness  which  the  law  demands 
In  tne  conveyance  of  property  by  an  in- 
solvent debtor  to  one  of  his  creditors  for  the 
purpose  of  discharging  the  debt  owing  such 
creditor.  Clearly  if  these  conveyances  were 
made  to  Bennington  for  the  purpose  of  dis- 
charging his  debt  alone,  they  were  fraudu- 
lent and  void  as  to  other  creditors  because 
of  tbe  manifest  excessive  value  of  the  prop- 
erty conveyed  over  and  above  the  amount 
of  the  obligation  sought  to  be  satisfied;  and 
we  are  not  at  all  Impressed  with  the  claim 
that  the  surplus  value  was  to  be  In  trust 
for  the  banks.  Even  if  such  were  the  orig- 
inal Intention  of  respondents  and  Benning- 
ton, the  facts  point  to  the  intent  of  both  re- 
spondents and  Bennington  to  delay  and  de- 
fraud appellant     We  think  such   Intent  la 


sufficiently  shown  to  render  the  conveyances 
void  as  to  appellant 

[4]  Some  effort  is  made  to  Invoke  the  gen- 
eral rule  that  this  court  should  not  arrive  at 
a  different  decision  than  that  of  the  trial 
court  upon  a  disputed  question  of  fact 
That  rule  has  but  little  application  here,  be- 
cause no  oral  evidence  was  submitted  to  tbe 
trial  court,  and  it  had  no  better  opportunity 
to  see  or  hear  the  witnesses  than  we  have. 
Indeed,  the  question  was  not  even  determin- 
ed by  a  resident  judge,  but  was  submitted  to 
a  visiting  Judge  from  another  district  The 
reason  of  the  rule  Invoked  is  therefore  not 
present  in  this  case. 

We  are  of  the  opinion  that  the  trial  court 
erroneously  dissolved  the  attachment  It  fol- 
lows that  the  order  to  that  effect  must  bo 
reversed.    It  is  so  ordered. 

GOSE,  CROW,  and  CHADWICK,  JJ,  con- 
cur. 

(n  Wash.  700) 

BANK  OF  liIND  t.  THOMAS  et  aL 

(Supreme  Court  of  Washington.     Aug.  16, 
1912.) 

Department  L  Appeal  from  Superior  Courts 
Adams  County;   O.  B.  Holcomb,  Judge. 

Action  by  the  Bank  of  Liad  against  G.  H. 
Thomas  and  another.  From  an  order  dissolv- 
ing an  attachment,  plaintiff  appeals.    Reversed. 

Wakefield  &  Witherspoon,  A.  C.  Shaw,  and 
E.  P.  Twohy,  all  of  Spokane,  for  appellant 
Lovell  &  Davis,  of  Ritzville,  for  respondents. 

PER  CURIAM.  This  is  an  appeal  from  an 
order  dissolvinK  an  attachment  The  facts  in- 
volved are  substantially  tbe  same  as  in  Holt 
Manufacturing  Company  v.  Thomas  et  aL,  125 
Pac  772,  which  we  have  fist  decided.  For  the 
reasons  ^ven  in  that  decision  the  order  dis- 
solving the  attachment  in  this  case  is  reversed. 


(SI  Wub.  5») 

COOK  et  nx.  ▼.  dTT  OF  SPOBCANB. 

(Supreme  Court  of  Washington.    Aug.  19, 
1912.) 

Mdnicifai.  Cobfobations  (i  450*) — Stbkcis 
—  IitPBovEUENi — Assessment  Districts— 
"Limitation. 

Spokane  City  Charter,  |  61,  originally  pro* 
vided  that  street  improvement  assessment  dis- 
tricts should  be  coterminous  with  the  part  of  ttie 
street,  etc.,  improved,  and  that  tbe  side  lines 
should  in  no  event  be  further  than  150  feet 
from  the  nearest  line  of  the  street  etc.  As 
amended,  the  section  provides  that,  unless  oth- 
erwise provided  by  ordinance,  tbe  district  shall 
be  coterminous  with  the  street,  etc.,  "and  in 
such  case  the  side  lines  of  such  assessment 
district  should  in  no  event  be  distant  more  than 
150  feet  from  the  nearest  side  line  of  tbe 
street,"  etc.  Held,  that  the  city  is  not  author- 
ized to  extend  the  side  lines  of  a  district  be- 
yond the  150-foot  limit. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  St  1073,  1074;  Dee. 
Dig.  t  450.*] 

Department  1.    Appeal  from  Superior  Court, 

Spokane  County ;   J.  Stanley  Webster,  Judge. 

Action  by  J.  Ll  Cook  and  wife  against  the 
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Cit7  of  Spokane.  Judgment  dismissing  tbe 
action,  and  plaintiffs  appeal.  Reversed,  with 
directions. 

F.  W.  Olrand  and  Robertson  &  Miller,  for 
appellants.  A.  M.  Craven  and  Wm.  E.  Rich- 
ardson, both  of  Spokane,  for  respondent 

OHADWIGK,  J.  This  Is  an  action  to  can- 
cel a  special  assessment  for  a  street  im- 
provement. A  demurrer  to  the  complaint 
was  Bostained,  and,  the  plaintiffs  electing  to 
stand  on  thelf  pleading  and  refusing  to 
plead  further,  a  Judgment  of  dismissal  was 
entered,  from  which  this  appeal  is  prose- 
cuted. 

The  appellants'  property  Is  situated  more 
than  ISO  feet  from  the  nearest  line  of  the 
street  Improved,  and  the  power  of  the  city 
to  assess  property  beyond  that  limit  is  tbe 
sole  question  presented  by  this  appeal.  The 
solntlon  of  the  question  depends  upon  a  pro- 
vision of  the  city  charter.  Section  61  of  the 
Charter,  as  originally  adopted,  authorized  the 
dty  to  Improve  Its  streets,  and  to  levy  and 
collect  special  taxes  or  assessments  on  abut- 
ting property  to  defray  the  expense,  "and, 
for  this  purpose,  the  city  shall,  by  ordinance, 
establish  assessment  districts,  which  shall 
Include  the  lots  and  parcels  of  land  benefited 
by  said  Improvement:  Provided,  however, 
that  such  assessment  district  shall  be  coter- 
minous with  that  portion  of  the  street,  ave- 
nue, public  way  or  alley  improved,  and  the 
side  lines  of  such  assessment  district  shall 
in  no  evrat  be  distant  more  than  150  feet 
from  the  nearest  line  of  the  street,  avenue, 
public  way  or  alley  improved.  •  •  •" 
This  section  was  later  amended;  the  amenda- 
tory section  containing  the  following  proviso: 
"Provided,  however,  that  vnleas  otherwise 
provided  in  t«ch  ordinance,  the  said  assess- 
ment district  shall  be  coterminous  with  the 
XMrtlon  of  the  street,  avenue,  public  way  or 
alley  improved,'  and,  in  such  case  the  side 
lines  of  such  assessment  district  shall  in  no 
event  be  distant  more  than  150  feet  from 
the  nearest  side  line  of  the  street,  avenue, 
public  way  or  alley  improved.  »  »  •»» 
The  italicised  words  indicate  the  changes 
made  by  the  amendment.  By  the  original 
charter  provision,  both  the  end  lines  and 
side  lines  of  the  assessment  district  must  be 
coterminous  with  the  portion  of  the  street 
improved  longitudinally,  and  the  side  lines 
not  more  than  150  feet  distant  from  the 
nearest  line  of  the  street  Improved. 

The  language  of  the  amendment  is  by  no 
means  free  from  ambiguity;  but  we  find  in 
It  no  warrant  for  holding  that  the  city  was 
authorized  to  extend  the  side  lines  of  tbe  dis- 
trict beyond  tbe  150-foot  limit  The  amend- 
ment fixes  definitely  end  lines  for  the  dis- 
trict, and  then  provides  by  implication  that 
these  lines  may  be  changed  or  extended  by 
ordinance.  What  the  phrase  "In  such  cases" 
relates   to   is   uncertain,  to   say   the  least 


Grammatically  speaking.  It  must  relate  to 
something  that  precedes  it  If  it  relates  to 
districts  which  must  be  coterminous  with  the 
street  Improved,  there  Is  no  limitation  where 
the  dty  has  otherwise  provided  by  ordi- 
nance; if  it  relates  to  districts  where  tbe 
city  has  otherwise  provided  by  ordinance, 
there  is  no  limitation  where  such  provision 
has  not  been  made;  and  if  it  relates  to  dis- 
tricts of  both  kinds,  the  dty's  contention 
falls  to  tbe  ground.  But,  whatever  the  in- 
tention of  tbe  framers  of  the  amendment 
may  have  been,  they  have  faOed  to  use  lan- 
guage su£Qciently  definite  and  explidt  to 
remove  the  150-foot  side  limit  to  assessment 
districts  Imposed  by  the  original  charter  pro-, 
visions;  and  the  Judgment  is  accordingly 
reversed,  with  directions  to  overrule  the  de- 
murrer and  take  such  proceedings  as  are  not 
Inconsistent  with  this  opinion. 

CROW,  BUjIS,  PARKER,  and  GOSE,  JJ., 
concur. 


(18  Wash.  7(il) 

PRATT  et  aL  v.  CTFY  OF  SPOKANE. 

(Supreme  Court  of  Washington.    Aug.  19, 
1912.) 

Department  1.  Appeal  from  Superior  Court, 
Spokane  Connty;  J.  Stanley  Webster,  Judge. 

Action  by  William  O.  Pratt  and  others  against 
tbe  City  of  Spokane.  Judgment  for  defendant, 
and  plaintiffs  appeal.    Reversed  and  remanded. 

John  Salisbury,  for  appellants.  A.  M.  Craven 
and  Wm.  E.  Richardson,  both  of  Spokane,  for 
respondent. 

PER  CURIAM.  The  judgment  in  this  ease 
is  reversed  on  the  authority  of  Cook  v.  City  of 
Spokane,  125  Pac  776,  Jiist  decided,  and  the 
cause  is  remanded  for  further  proceedings. 


(69  Wash.  442) 

NELSON  T.  IMPERIAL  TRADING  CO. 

(Supreme  Court  of  Washington.    Aug.  14, 
1912.) 

1.  SAtra     (J     170*)— COWTKAOT— Bbbaoh— Ru- 
BCI88I0N. 

Where  defendant  ordered  two  tons  of  tur- 
keys to  arrive  in  Spokane,  Wash.,  November  23, 
1907,  and  plaintiff  accepted  the  order,  be  was 
bound  to  ship  tbe  turkeys  in  time  to  reach 
Spokane  during  bnainess  hours  on  November 
23d,  and,  having  filled  the  order  in  two  ship- 
ments, one  of  which  was  ghipi>ed  so  as  to  ar- 
rive during  the  ni^ht  of  the  23d,  and  the  other 
during  the  night  of  tbe  24th,  defendant,  in  the 
absence  of  waiver  of  the  delay,  was  entitled 
to  refuse  to  receive  them. 

FEd.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  i  424;   Dec.  Dig.  (  170.*] 

2.  Sales  (|  79*)— Placx  or  DsiLiVEaT. 

In  the  absence  of  a  provision  of  a  con- 
tract to  the  contrary,  tbe  place  of  delivery  is 
the  place  where  tbe  goods  are  at  the  time  of 
the  sale,  usually  the  place  of  business  of  the 
seller,  or  of  manufacture  or  of  shipment  so 
that  delivery  to  a  carrier  for  transportation  to 
the  buyer  constitutes  delivery  to  him. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  IS  214-216;   Dec  Dig.  |  79.*] 
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3.  Sales  (|  176*)— Bbeach  of  Contract  — 
Rejection  of  Buyeb — Grounds— Waives. 
Where  a  seller  of  turkeys  to  arrive  No- 
vember 23,  1907,  did  not  ship  them  in  time  to 
BO  arrive,  and  on  arrival  of  the  first  lot  the 
buyer  inspected  them  and  rejected  the  whole 
quantity,  without  inspecting  the  second  lot  at 
all,  and  it  did '  not  appear  that  the  rejection 
was  solely  because  of  inferior  quality,  it  was 
not  estopped,  on  being  sued  for  breach  of  con- 
tract, to  claim  the  right  to  reject  because  of 
untimely  arrival. 

.    [Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  SS  43&-444;   Dec.  Dig.  {  176.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  J.  D.  Hlnkle,  Judge. 

Action  by  Carl  Nelson  against  the  Imperi- 
al Trading  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and 
remanded,  wltb  instructions  to  dismiss. 

Danson,  Williams  &  Danson  and  George 
D.  Lantz,  for  appellant.  Charles  P.  Lund, 
of  Spokane,  for  respondent 

CROW,  J.  Appellant  Is  engaged  In  the 
wholesale  fish  and  poultry  business  In  Spo- 
kane. Respondent  resides  in  Hutchinson, 
Kan.  The  alleged  contract  of  sale  was 
made  by  the  following  telegrams  which 
passed  between  the  parties: 

"Spokane,  Washington,  November  16th, 
Carl  Nelson,  Hutchinson,  Kansas.  Can  you 
ship  three  tons  fancy  dry  picked  turkeys  16 
Hutchinson?  Answer.  Imperial  Trading 
Company." 

"November  16 — 07.  Imperial  Trading 
Company,  Spokane,  Wash.  Can  ship  two 
tons  dry  picked  turkeys  17c.  Answer  Im- 
mediately.    Carl  Nelson." 

"Spokane,  Wash.,  November  16 — 07,  Carl 
Nelson,  Huchlnson,  Kansas.  Ship  two  tons 
fancy  dry  picked  turkeys  17,  arrive  Spokane 
23d.  Acknowledge.  Imperial  Trading  Com- 
pany." 

"November  17 — 07,  Imperial  Trading  Com- 
pany, Spokane,  Washington.  All  right.  Will 
ship  G.  O.  D.  Weather  warm,  shall  I  use 
ice?    Carl  Nelson." 

"November  18.  Carl  Nelson,  Hutchinson, 
Kansas.  Ship  without  Ice.  Imperial  Trad- 
ing Company." 

Appellant  contends  that.  Instead  of  being 
fancy  dry  picked,  many  of  the  turkeys  which 
respondent  shipped  were  of  inferior  quality; 
that  they  did  not  reach  Spokane  within  the 
contracted  period;  and  that  excessive  ship- 
ments were  made.  It  refused  to  accept  the 
shipments.  A  portion  of  the  turkeys,  which 
subsequently  spoiled,  were  condemned  and 
destroyed.  The  remainder  were  stored,  and 
later  sold  for  less  than  the  contract  price. 
Respondent  claimed  damages  for  express 
charges,  storage  charges,  loss  of  turkeys  de- 
stroyed, and  depreciation  In  price.  The  un- 
disputed evidence  shows  that  after  being 
killed  and  dressed '  turkeys  should  be  per- 
mitted to  cool  for  24  hours  before  shipment; 
that  when  respondent  received  the  order  be 
bad  only  2,000   pounds  of  live   turkeys   on 


baud;  that  be  killed  and  dressed  these  on 
November  18th,  permitted  them  to  cool,  and 
shipped  tbem  about  6  o'clock  on  the  after- 
noon of  November  19th;  that  after  receiv- 
ing the  order  be  purchased  about  3,000 
pounds  of  live  turkeys,  which  be  killed  and 
dressed  on  November  19th,  permitted  tbem 
to  cool  for  24  hours,  and  shipped  thou  about 
6  o'clock  on  the  afternoon  of  November 
20th.  These  two  shipments  reached  Spokane 
during  the  night  of  November  23d  and  dur- 
ing the  night  of  November  24th,  practically 
one  and  two  days  later  than  was  contem- 
plated by  the  contract.  The  first  shipment 
amounted  to  1,920  pounds,  a  little  less  than 
half  the  order.  The  second  amounted  to 
3,100  pounds,  which,  added  to  the  first,  ex- 
ceeded the  entire  order  by  more  tlian  Iialf 
a  ton.  Appellant  contended  and  Introduced 
evidence  to  show  that  it  needed  the  tur- 
keys to  supply  retail  dealers  for  the  Thanks- 
giving trade;  that  to  supply  this  trade  it 
was  necessary  to  receive  the  stock  not  later 
than  during  business  hours  on  Saturday, 
November  23d;  that  both  shipments  arrived 
too  late  for  that  purpose;  and  that  appel- 
lant was  unable  to  fill  its  orders.  Appellant 
introduced  further  evidence  to  show  that 
the  turkeys  were  of  an  inferior  quality,  and 
not  suitable  for  appellant's  trade,  while  re- 
spondent's evidence  was  that  when  shipped 
the  turkeys  were  all  of  the  quality  ordered, 
well  packed,  and  in  good  condition. 

Appellant's  principal  contention  is  that  the 
trial  court  erred  in  denying  Its  challenge  to 
the  sufficiency  of  the  evidence  and  Its  mo- 
tion for  Judgment  notwithstanding  the  ver- 
dict. It  insists  that  respondent's  duty  was 
to  deliver  an  entire  shipment  of  two  tonst 
at  Spokane  not  later  than  during  business 
hours  on  Noveniber  23d;  that  he  failed  to 
do  so;  that  the  shipments  were  made  too 
late;  that  he  finally  shipped  more  turkeys 
than  were  ordered;  that  the  turkeys  were 
of  an  inferior  quality;  and  that  by  reason 
of  any  one  of  these  breaches  appellant  was 
entitled  to  reject  the  entire  shipment.  Re- 
spondent insists  that  appellant's  only  assign- 
ed reason  for  rejecting  the  turkeys  was  that 
they  were  of  an  inferior  quality;  that  by  as- 
signing that  exclusive  reason  It  waived  oth- 
er objections  now  urged;  that  by  their  ver- 
dict the  Jury  found  the  turkeys  were  of  the 
quality  ordered;  and  that  the  Judgment 
should  be  affirmed. 

In  considering  appellant's  challenge  to  the 
sufficiency 'of  the  evidence,  and  its  motion 
for  Judgment  notwithstanding  the  verdict, 
we  proceed  upon  the  theory  that  the  turkeys 
were  of  the  quality  ordered.  The  evidence 
on  that  issue  was  conflicting,  and  was  re- 
solved by  the  Jury  In  respondent's  favor.  It 
is  conceded,  and  respondent  testified,  that  the 
first  shipment  was  made  from  Hutchinson  on 
November  19th,  about  6  p.  m.;  that  the  sec- 
ond was  made  on  November  20tb,  about  6 
p.  m.,  and  that  it  would  require  at  least  four 
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nights  and  three  days  for  transportation  to 
Spokane.  Some  question  la  raised  as  to 
whether  delivery  was  to  be  made  in  Hutchin- 
son or  in  Spokane.  Appellant  contends  that 
delivery  was  to  be  made  In  Spokane;  that 
it  was  respondent's  duty  to  deliver  the  en- 
tire shipment  there  not  later  than  during 
business  hours  on  Saturday,  November  23d; 
tliat  time  was  a  material  and  vital  element 
of  the  contract;  and  that  appellant  was  en- 
titled to  reject  the  entire  shipment  for  re- 
spondent's failure  to  make  a  prompt  deliv- 
ery, as  well  as  for  other  reasons. 

[11  We  hold  the  contract  contemplated 
that  the  delivery  was  to  be  made  by  ship- 
ment at  Hutchinson,  In  time  for  arrival  In 
Spokane  not  later  than  November  23d,  and 
during  business  hours  of  that  day.  Appel- 
lant was  not  advised  of  the  arrival  of  the 
first  shipment  in  Spokane  until  the  morning 
of  Sunday,  November  24tli. 

[2]  "In  the  absence  of  any  provision  In 
the  contract  fixing  a  place  for  delivery,  the 
general  rule  is  that  the  delivery  shall  be 
made  at  the  place  where  the  goods  are  at 
the  time  of  the  sale,  and  this  wUl  usually 
be  the  place  of  business  of  the  seller,  or  of 
manufacture,  or  of  shipment"    35  Cyc.  172. 

"Ordinarily  a  delivery  of  goods  by  the 
seller  to  the  carrier  designated  by  the  pur- 
ctiaser,  or  to  one  nsually  employed  In  the 
transportation  of  goods  from  the  place  of 
the  seller  to  that  of  the  purchaser.  Is  a  de- 
livery to  the  purchaser;  the  carrier  becom- 
ing the  agent  or  bailee  of  the  buyer."  35 
Cyc.  193,  and  cases  cited. 

[3]  The  first  shipment  could  and  did 
reach  Spokane  late  during  the  night  of  No- 
vember 23d.  The  second  was  not  ipade  from 
Hutchinson  until  November  20th,  at  6  p.  m., 
too  late,  according  to  respondent's  testi- 
mony, to  reach  Spokane  prior  to  November 
24th.  Respondent  thus  failed  to  comply 
with  a  material  stipulation  of  his  contract, 
in  that  l»e  failed  to  make  prompt  shipments; 
and,  unless  appellant  has  waived  this 
breach,  respondent  cannot  recover.  We  are 
unable  to  find  any  such  waiver.  Although 
appellant  Insisted  the  turkeys  were  of  In- 
ferior quality,  there  was  no  evidence  that 
it  assigned  that  fact  as  Its  exclusive  reason 
for  rejecting  them.  Appellant  Inspected  the 
first  shipment  on  Sunday  morning  after  its 
arrival  In  Sopkane,  and  Immediately  rejected 
It  At  that  time  appellant  did  not  waive  or 
show  any  Intention  to  waive  any  other 
breach  of  the  contract  The  only  theory 
upon  which  any  waiver  can  be  claimed  Is 
kindred  to  that  of  estoppel.  "The  question 
of  waiver  Is  mainly  a  question  of  Intention, 
which  lies  at  the  foundation  of  the  doctrine. 
Waiver  must  be  manifested  In  some  un- 
equivocal manner,  and  to  operate  as  such  it 
must  In  all  cases  be  Intentional.  There  can 
be  no  waiver,  unless  so  intended  by  one  par- 
ty and  so  understood  by  the  other;  or  one 
party  has  so  acted  as  to  mislead  the  other. 


and  is  estopped  thereby.  •  •  •  Mere  si- 
lence at  a  time  when  there  is  no  occasion 
to  speak  is  not  a  waiver,  nor  evidence  from 
which  waiver  may  be  Inferred,  especially 
where  such  silence  Is  unaccompanied  by  any 
act  calculated  to  mislead."    40  Cyc.  261,  263. 

No  facts  constituting  an  estoppel  or  dis- 
closing an  intentional  waiver  by  appellant 
are  shown 'in  this  action.  Appellant  exam- 
ined the  first  shipment  and  Immediately  re- 
jected it,  without  assigning  any  special  rea- 
son. The  second  shipment  was  not  exam- 
ined. There  is  no  evidence  that  appellant 
at  any  time  advised  respondent  or  that  re- 
spondent knew,  the  shipment  was  rejected 
because  of  inferior  quality.  Appellant  was 
entitled  to  have  the  entire  order  shipped 
from  Hutchinson,  In  time  to  arrive  In  Spo- 
kane not  later  than  November  23d,  during 
business  hours.  The  greater  portion  of  It 
was  shipped  too  late  for  arrival  within 
that  time.  The  fact  that  respondent  did  not 
have  all  the  stock  on  hand  when  the  order 
was  made,  and  that  he  had  to  purchase  some 
of  it,  does  not  excuse  him.  He  should  not 
have  contracted,  if  he  could  not  deliver 
within  the  stipulated  time.  He  testified  that 
on  November  24th  or  2oth  he  received  a  tele- 
gram from  the  express  agent  at  Spokane, 
advising  him  that  the  shipment  had  been  re- 
jected; but  he  failed  to  state  that  any  rea- 
son appellant  may  have  assigned  was  com- 
municated to  him.  He  further  testified  that 
he  ordered  the  express  company  to  place 
the  turkeys  in  storage;  that  after  the  agent 
Informed  him  this  had  been  done  he  let  the 
matter  rest  untU  February,  1908,  when  he 
made  a  trip  to  Spokane  and  endeavored,  but 
failed,  to  effect  a  settlement;  that  he  then 
asked  appellant  why  the  shipment  had  been 
refused,  but  that  It  had  no  particular  ex- 
cuse to  ofTer.  The  record  falls  to  show  that 
any  specific  reason  for  rejecting  the  ship- 
ment was  communicated  to  respondent  by 
appellant,  or  through  any  other  person.  No 
act  of  appellant  has  been  shown  constitut- 
ing a  waiver  of  any  sufficient  reason  It  bad 
for  rejecting  the  shipment  or  which  will 
estop  it  from  asserting  the  defense  of  late 
shipment  Appellant's  challenge  to  the  suf- 
ficiency of  the  evidence  should  have  been 
sustained. 

The  judgment  is  reversed  and  the  cause 
remanded,  with  instructions  to  dismiss. 

GOSE,  PARKER,  and  CHADWICK,  JJ., 
concur. 


(S8  Wash.  439) 
STATE  ex  rel.  COOMBS  et  nx.  v.  SUPERIOR 
COURT  OF  KLICKITAT  COUNTY. 

(Supreme  Court  of  Washington.    Aug.  12, 
1912.) 

Ckbtiobabi    (I  64*)— Subjects  OF  RsLiBr— 
Refusal  qf  Tempobaby  Injunction. 
Certiorari  does  not  lie  to  review  aa  order 
of  the  superior  court  refusing  a  temporary  in- 


•Vor  otber  cases  n*  urn*  topic  and  Hectlon  NtJHBBR  In  Dec  DIs.  A  Am.  Dls.  Key  No.  Series  *  Rep'r  Indexes 


Digitized  by 


Google 


780 


125  PACIFIC  REPOBTEB 


(Wash. 


junction;    there  being  no  finding  of  insolvencjr 
of  tlie  party  aonght  to  be  enjoined. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent.  Dig.  {|  174.  175,  183,  184;  Dec  Dig.  i 
64.*] 

Certiorari  by  tlie  State  of  WaatiiDgton,  on 
relation  of  Rufus  C.  Coombs  and  wife,  to 
review  an  order  of  tbe  Superior  Court  of 
Klickitat  County  refusing  a  temporary  In- 
junction.    Writ  denied. 

MUler,  Crass  &  Willdnson,  of  Vancouver, 
for  plaintiff. 

CROW,  J.  In  pursuance  of  certain  pro- 
ceedings theretofore  had,  the  city  of  Golden- 
dale,  a  municipal  corporation  of  the  fourth 
class,  on  May  20,  1012,  awarded  to  J.  IJ^ 
Hill  &  Co.,  a  partnership,  a  contract  for  the 
grading  and  improvement  of  certain  streets. 
Thereafter  Rufus  C.  Coombs  and  wife,  own- 
ers of  property  within  the  assessment  dis- 
trict, commenced  an  equitable  action  against 
the  city  of  Goldendale  and  J.  L.  Hill  & 
Co.,  in  the  superior  court  of  Klickitat  coun- 
ty, to  Iiave  the  contract  declared  void  and 
to  enjoin  the  defendants  from  proceeding 
with  the  improvement  In  their  complaint 
they  alleged,  for  reasons  which  need  not  be 
here  stated,  that  the  proceedings  upon  which 
the  contract  had  been  awarded  were  Irregu- 
lar and  void.  On  July  1,  1912,  upon  plain- 
tiffs' ex  parte  application,  an  emergency  or- 
der was  made  and  entered,  restraining  the 
defendants  from  in  any  manner  proceeding 
with  the  work  of  the  improvement  until  the 
further  order  of  the  court,  and  commanding 
them  to  appear  on  July  6,  1912,  and  show 
cause  why  a  temporary  injunction  should  not 
be  granted  pending  the  litigation.  At  the 
time  iiamed  the  parties  appeared,  the  plain- 
tiffs' application  was  heard,  and  the  trial 
judge  vacated  .  the  emergency  restraining 
order  and  refused  a  temporary  injunction. 
The  plaintiffs  Coombs  and  wife,  as  relators, 
have  applied  to  this  court  for  a  writ  of  cer- 
tiorari to  review  this  order  of  the  superior 
court,  and  to  obtain  an  order  directing  that 
a  temporary  injunction  should  issue  to  pre- 
serve the  status  pending  the  litigation. 

It  is  conceded  that  the  .relators  liave  no 
appeal  from  the  order  of  which  they  com- 
plain, as  no  finding  of  the  Insolvency  of  the 
respondents  was  made  by  the  trial  judge 
Respondents  now  insist  that  this  court  has 
no  authority  in  this  proceeding  to  review 
the  order  of  tbe  trial  judge  in  denying  a 
temporary  injunction.  This  contention  must 
be  sustained.  The  order  of  the  trial  judge 
is  not  appealable.  If  It  can  be  reviewed  at 
this  time  by  this  court  by  the  writ  of  certi- 
orari, there  Is  no  reason  why  any  .order 
denying  a  preliminary  injunction  may  not 
be  reviewed.  That  such  an  order  will  not 
be  thus  reviewed  we  have  heretofore  held 
In  State  ex  rel.  Young  v.  Superior  Court,  43 
Wash.  34,  85  Pac.  989,  and  State  ex  rel. 


Mobr  ▼.  Superior  Gonrt,  S4  Wash.  225,  103 
Pac.  17.  In  the  Toung  Case,  after  dtlng 
section  6500,  snbd.  8,  BaL  Code,  we  said: 
*^here  Is  no  finding  of  insolvency  in  this 
case,  and  it  Is  conceded  that  no  appeal  would 
He.  Colby  v.  Spokane,  12  Wash.  690,  42 
Pac.  112;  Anderson  v.  McOregor,  36  Wash. 
124,  78  Pac.  776.  Why  did  the  Leglslatnre 
deny  an  appeal,  except  In  cases  of  Insolven- 
cy? It  seems  to  us  tbe  reason  is  obvlona. 
It  was  not  because  the  Legislature  had  al- 
ready provided  another  method  for  the  re- 
view of  such  orders,  nor  because  it  contem- 
plated a  different  method  of  review  in  tbe 
future,  but  because  it  deemed  an  appeal 
from  the  final  judgment,  or  an  action  at  law 
for  damages,  an  adequate  remedy  In  sndi 
cases.  In  other  word?,  It  Is  plain  to  ns  that 
the  Legislature  Intended  that  such  orders 
should  not  be  subject  to  review  in  this  court 
in  any  form,  except  on  appeal  from  the  final 
judgment.  The  power  of  this  court  to  re- 
view interlocutory  orders  and  the  method  of 
review  are  purely  statutory,  and  when  it  is 
apparent  that  the  Legislature  intended  that 
a  particular  order  should  not  be  subject  to 
review  here,  we  are  entirely  without  Juris- 
diction In  the  premises." 
The  writ  Is  denied. 

MOUNT,   ELLIS,   OOSB,   and   PARKER, 
JJ.,  concur. 


(6>  Wash.  4M) 

IL8B  T.  aiTNA  INDBMNITX  CO. 

(Supreme  Court  of  Wasiiiogton.    Aux.  16. 
1912.) 

1.  LiuiTATioN  OF  Actions  (|  14*)— Cowtbacts 
AS  TO  Period — Indeunity  Bond. 

Parties  to  an  indemnifying  iiond  may  fix 
a  period  of  limitation  for  actions  brought  there- 
on different  from  that  provided  by  statute;  and 
such  limitation  will  be  valid,  if  reasonable,  and 
there  appeara  no  reasonable  excuse  for  the  de- 
lay in  commencing  suit. 

[Eld.  Note.— For  other  cases,   see  Limitation 
of  Actions,  Cent  Dig.  {|  69-61;    Dec.  Dig.  i 

2.  Pkinoipai.  and  Subbtt  (|  149*)  —  Nbw 
Suit  afteb  Disuissal. 

A  bond  securing  tbe  perform^ce  of  a  sub- 
contract provided  that  suit  must  l>e  broughL 
if  at  all,  within  six  months  after  completion  of 
the  work  specified  in  the  contract  The  subcon- 
tractor having  defaulted,  the  contractor  ol>- 
tained  a  certificate  of  the  excess  cost  of  com- 
pleting the  work  from  the  architect  and  brought 
suit  thereon  within  the  time,  but  was  cast  in 
such  suit,  because  it  was  proven  that  the  arch- 
itect's certificate  had  been  obtained  by  fraud, 
after  which  plaintiff  instituted  a  new  suit  on  a 
quantum  meruit  more  than  three  years  after 
the  completion  of  the  work,  and  more  than  six 
months  after  the  filing  of  the  remittitur  on  ap- 
peal in  the  former  case.  BM,  that  the  second 
suit  was  barred. 

[£)d.    Note.— For   other   cases,    see   Principal 
and   Surety.  Cent   Dig.   {   414;    I>ec.   Dig.   { 

3.  Limitation  or  Actions  {|  88*)— Fobeioh 
CoapoBATiowe— Limitations. 

Tbe  rale  that  a  foreign  corporation  cannot 
avail  itself  of  the   statute   of  limitations,   be- 
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caaae,  ander  Bern.  &  Bal.  Code,  |  168,  it  is  at 
all  times  out  of  the  state,  being  competent  to 
dwell  only  in  the  plare  of  its  creation,  does  not 
apply  to  a  contract  limitation  in  a  foreign  in- 
demnity company's  bond,  providing  that  any 
suit  thereon  must  be  commenced  within  six 
months  after  the  completion  of  the  work  speci- 
fied in  the  contract  secured. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  i  463;   Dec.  Dig.  !  88.*] 

Department  1.  Appeal  from  Superior 
Conrt,  Spokane  County;  Henry  L.  Kennan, 
Judge. 

Action  by  Aognst  Use  against  the  JEtna 
Indemnity  Company.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

F.  W.  Glrand  and  Robertson  &  Miller,  for 
appellant  Peters  &  Powell,  of  SeatUe,  and 
W.  B.  Cullen,  of  Spokane,  tor  respondent 

GOSE,  J.  This  Is  a  suit  upon  an  Indem- 
nity bond.  A  demurrer  to  tbe  complaint  was 
sustained,  and,  upon  the  plalntUTs  state- 
ment tbat  be  would  stand  upon  his  com- 
plaint, a  Judgment  of  dismissal  was  entered. 
The  plaintiff  has  appealed. 

Tbe  bond,  which  Is  made  a  part  of  the 
complaint,  provides:  "If  any  suits  at  law 
or  proceedings  in  equity  are  brought  against 
said  surety  to  recover  any  claim  hereunder, 
the  same  must  be  instituted  within  six 
months  after  the  completion  of  the  work 
specified  In  said  contract"  Tbe  complaint 
alleges  ttiat  the  appellant  had  a  contract  for 
the  erection  of  a  courthouse  and  Jail  In 
Shoshone  county,  the  state  of  Idaho;  that 
on  the  21st  day  of  July,  1905,  the  Interna- 
tional Fireproof  Construction  Company,  a 
copartnership,  undertook  and  agreed  with 
him  to  do  certain  work  thereon;  that  on  the 
Slst  day  of  July  following  the  copartners,  as 
principals,  and  tbe  respondent,  as  a  surety, 
executed  tbe  bond  In  suit,  conditioned  for 
the  faithful  performance  of  their  contract; 
that  they  failed  to  perform  their  contract 
and  whoUy  abandoned  it  about  tbe  Ist  day 
of  April,  1906;  that  the  appellant  was  com- 
pelled to  and  did  complete  the  work  re- 
quired by  their  contract  at  an  expense  to 
him  of  $15,000  In  excess  of  the  price  for 
which  they  had  contracted  to  do  the  work; 
that  on  the  15th  day  of  February,  1907,  the 
api)e]]ant  commenced  an  action  In  the  su- 
perior court  of  Spokane  county,  based  upon 
tbe  architect's  certificate,  to  recover  the 
amount  expended  by  him;  that  the  action 
was  dismissed  without  prejudice,  and  that, 
upon  appeal  to  this  court,  the  Judgment  was 
affirmed  on  the  4tb  day  of  November,  1909, 
tbe  remittitur  being  filed  in  the  court  below 
on  the  4tb  day  of  January,  1910;  tliat  the 
action  was  dismissed,  on  the  ground  that 
the  appellant  had  mistaken  bis  remedy  In 
suing  upon  the  certificate  of  the  architect 
instead  of  upon  a  quantum  meruit;  and 
"that  plaintiff  pursued  his  said  remedy  upon 
advice  of  counsel,  and  any  delay  In  Institut- 


ing this  action  was  occasioned  by  the  facts 
hereinbefore  set  forth  and  an  endeavor  to 
determine  his  remedy,  and  the  said  delay, 
if  any,  has  not  Injured  or  placed  the  de- 
fendant at  a  disadvantage  in  the  defense  of 
said  action,  or  at  all." 

The  original  complaint  in  this  case  was 
verified  July  19,  1910,  and  service  was  made 
on  August  16th  following.  The  suit  is  upon 
a  quantum  meruit  The  bond  runs  directly 
to  appellant,  and  recites  that  the  respondent 
is  "a  corporation  existing  under  and  by  vir- 
tue of  the  laws  of  tbe  state  of  Connecticut." 
A  reference  to  tbe  dates  given  discloses  that 
this  suit  was  commenced  more  than  three 
years  after  "tbe  completion  of  the  work  spe- 
cified in  said  contract,"  quoting  from  the 
stipulation  in  tbe  bond,  and  more  than  six 
months  after  the  filing  of  the  remittitur 
from  this  court  In  the  court  below.  We 
think  the, demurrer  was  properly  sustained. 
Sheard  v.'  U.  S.  Fidelity  &  Guaranty  Co.,  68 
Wash.  29,  107  Pac.  1024,  109  Pac.  276. 

[1]  In  tbat  case,  in  speaking  of  tbe  legal 
effect  of  a  clause  In  a  bond  fixing  the  time 
for  the  commencement  of  suits  thereon,  we 
said:  "The  authorities  generally  agree  that 
It  Is  competent  for  tbe  parties  to  an  Indem- 
nity bond  to  fix  a  period  of  limitation  dif- 
ferent from  that  provided  by  statute;  and  we 
think  the  better  rule  Is  that  the  limitation, 
if  reasonable,  and  there  Is  no  reasonable  ex- 
cuse for  delay  in  the  commencement  of  the 
action.  Is  binding  upon  tbe  parties.  •  •  • 
To  determine  whether  the  limitation  upon 
the  commencement  of  the  action  Is  reasona- 
ble, the  bond,  the  contract,  and  the  facts  of 
the  particular  case  must  be  considered  to- 
gether." 

[2]  A  reference  to  the  case  of  Ilse  v.  .aitna 
Indemnity  Co.,  65  Wash.  487,  104  Pac.  787, 
the  case  referred  to  in  tbe  complaint,  dis- 
closes tbat  tbe  appellant  failed  because  the 
court  found  that  he  procured  the  architect's 
certificate,  upon  which  he  waged  bis  suit, 
by^  fraudulent  means.  It  seems  quite  plain 
that  tbe  wrongful  acts  of  the  appellant, 
which  vitiated  the  architect's  certificate  and 
defeated  him  In  the  first  case,  cannot  be 
held  a  "reasonable  excuse  for  delay"  In  the 
commencement  of  this  action.  The  averment 
in  the  complaint,  that  the  appellant  "pur- 
sued bis  said  remedy"  in  the  first  case  upon 
the  advice  of  counsel,  means  no  more  than 
tbat  counsel  assumed  the  integrity  of  the 
certificate. 

[3]  The  appellant  has  cited  a  line  of  aur 
thorltles  which  bold  that  a  foreign  corpora- 
tion cannot  avail  Itself  of  the  statute  of  lim- 
itations, even  where  it  bad  continuously 
transacted  business  within  the  state  for  the 
statutory  period  before  tbe  commencement 
of  the  action,  and  had  property  and  officers 
therein.  These  decisions  are  based  upon 
statutes  similar  to  Rem.  &  Bal.  Code;  |  168, 
and  they  hold  that  a  foreign  corporation  is 
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at  all  tlmefe  "out  of  the  state."  They  are 
rested  on  the  principle  that  a  corporation 
has  no  legal  existence  out  of  the  boundaries 
of  the  sovereignty  where  It  was  created,  and 
"that  It  must  dwell  in  the  place  of  its  crea- 
tion, and  cannot  migrate  to  another  sover- 
eignty." Upon  the  authority  of  these  cases, 
the  appellant  contends  that  the  action  was 
timely  commenced.  The  cases  are  not  in 
point  It  must  be  remembered  that  our  stat- 
ute (Rem.  &  Bal.  Code,  S  108)  is  an  exception 
to  the  general  statute  of  limitations.  With- 
out this  exception,  the  statute  would  run  in 
favor  of  a  foreign  corporation  to  the  same 
extent  as  a  domestic  corporation  or  a  pri- 
vate individual. 

We  need  not  consider  the  meaning  of  the 
statute  as  applied  to  a  foreign  corporation, 
as  we  are  here  dealing  with  a  contract  lim- 
itation where  the  respondent's  sovereignty 
is  disclosed,  and  no  exceptions  are  named  In 
the  bond. 

The  Judgment  Is  affirmed. 

ELLIS,  PARKER,  CROW,  and  CHAD- 
YflCK,  33.,  concur. 


(69  Wash.  S29) 

MILLER  V.  COMilBRCIAL  UNION  ASSUR. 
CO.,  Limited. 

(Supreme  Court  of  Washington.    Aug.  19, 
1»12.) 

1.  Inbubance  (S  640*)  — PoLiCT  — REPuniA- 
TION— Action  for  Pbemium. 

Where,  in  an  action  on  an  automobile  pol- 
icy, defendant  claimed  that  plaintiff  bad  never 
paid  the  premium,  and  Bought  by  a  cross-com- 
plaint to  recover  the  same,  and  idso  denied  that 
the  policy  was  in  force,  such  claims,  though  in- 
consistent, should  be  considered  only  to  mean 
'that  defendant  claimed  the  right  to  have  the 
unpaid  premium  deducted  from  any  judgment  in 
plaintifiTs  favor,  should  the  court  sustain  the 
policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  SS  1554,  1609-1612,  1614-1624;  Dec 
Dig.  S  640.*] 

2.  Insurance  (§§  255,  266*)— Misrepresen- 
tation—Wabr  a  ntt. 

Ordinarily,  a  misrepresentation  of  the  as- 
sured will  not  affect  the  validity  of  the  policy 
unless  it  is  material  to  the  risk,  or  by  the 
teruLs  of  the  application  and  polisy  has  become 
an  affirmative  warranty,  since,  where  the  par- 
ties expressly  stipulate  that  a  representation 
shall  be  regarded  as  material,  it  ceases  to  be  a 
representation  and  becomes  a  warranty. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  if  548,  660;   Dec.  Dig.  H  255,  265.*] 

3.  Insurance   (i  264*) -Warranties  — Ef- 
fect. 

Warranties  in  insurance  are  of  two  kinds; 
affirmative,  relating  to  and  warranting  the  pres- 
ent or  past  existence  of  particular  facts  on  the 
exact  truth  of  which  the  inception  of  the  con- 
tract of  insurance  depends,  and  if  untrue  will 
avoid  the  policy,  and  promissory,  executory  in 
character,  warranting,  that  something  shall  be 
done  or  omitted  after  the  policy  takes  effect 
and  during  its  continuance,  which  will  avoid  the 


contract  if  the  thing  to  be  done  or  omitted  be 

not  done  or  omitted  as  warranted. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  558,  559,  562-566;  Dec  Dig.  f 
264.*] 

4.  Insurance  (J  281*)— Automobile  Polict 

—Warranties. 

In  an  application  on  an  automobile  fire 
policy,  plaintiff  warranted  that  the  machine  was 
new  when  purchased  by  him,  and  that  It  had 
cost  him  $4,300,  both  of  which  statements  were 
false.  Beld,  that  such  statements  were  not 
mere  representations,  but  warranties,  the  fal- 
sity of  which  avoided  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  597-600;    Dec  Dig.  §  281.*] 

Department  1.  Appeal  from  Snperlor 
Court,  Spokane  County ;  J.  D.  Hinkle,  Judge. 

Action  by  William  Miller  against  the  Com- 
mercial Union  Assurance  Company,  Limited. 
Judgment  for  plalntlfT,  and  defendant  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

Post,  Avery  &  Higgins,  for  appellant 
Curtiss  &  Remele,  of  Spokane,  for  respond- 
ent. 

CROW,  J.  This  action  was  commenced  by 
William  Miller  against  Commercial  Union 
Assurance  Company,  Limited,  a  corporation, 
to  recover  upon  a  fire  insurance  policy  is- 
sued on  an  automobile  owned  by  the  plain- 
tiff. The  trial  Judge  made  findings  upon 
which  judgment  in  plaintilTs  favor  was  en- 
tered.   The  defendant  has  appealed. 

The  policy  was  Issued  on  June  26,  1910, 
and  the  automobile  was  destroyed  by  fire  on 
July  5,  1910.  Respondent  made  a  written 
application,  material  portions  of  which  read 
as  follows:  "To  Commercial  Union  Assur- 
ance Company,  Limited.  *  •  •  Insurance 
is  wanted  by  Wm.  Miller  for  the  term  of  one 
year  from  June  25,  1910,  at  noon,  until  June 
25,  1911,  at  noon,  for  the  sum  of  $2,000  upon 
the  body,  machinery  and  equipment  of  the 
automobile  hereinafter  described,  which  de- 
scription la  hereby  made  a  warranty  by  the 
applicant.  •  •  •  Particulars  and  descrip- 
tion of  automobile:  •  •  •  Original  cost 
to  applicant.  Including  equipment,  $4,300. 
Present  value  of  automobile  $2,600.  •  •  • 
State  whether  automobile  was  new  or  sec- 
ondhand when  purchased  by  applicant.  New. 
If  secondhand,  state  when  purchased  and 
give  name  and  address  of  party  from  whom 
purchased.  •  ♦  •  state  whether  the  au- 
tomobile Is  fully  paid  for.  Yes.  State 
whether  it  Is  mortgaged  or  incumbered.  No. 
•  •  •  Dated  at  Spokane,  Wash.,  6/25, 
1910.  Wm.  Miller,  Applicant"  Indorsed  on 
the  application,  under  the  heading  "Condi- 
tions of  Policy,"  was  the  following  stipula- 
tion, which  was  also  contained  in  the  policy: 
"This  entire  policy  shall  be  void  If  the  in- 
sured has  concealed  or  misrepresented,  in 
writing  or  otherwise,  any  material  fact  or 
circumstance  concerning  this  insurance  or  the 
subject  thereof,  or  if  the  interest  of  the  In- 
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smred  In  tbe  automobile  be  not  truly  stated 
herein;  or  In  case  of  any  fraud  or  false 
swearing  by  the  Insured  touching  any  mat- 
ter relating  to  this  Insurance  or  the  subject 
thereof,  whether  before  or  after  loss."  The 
policy  recited  that:  "Commercial  Union  As- 
surance Company,  Limited,  of  London,  Eng- 
land. In  consideration  of  fifty  and  no/100 
dollars,  to  it  agreed  to  be  paid  by  the  insur- 
ed hereinafter  named,  and  of  tbe  statements 
made  in  the  application  for  this  insurance, 
which  is  hereby  made  a  warranty  and  a 
I>art  of  this  itolicy,  does  insure  Wm.  Miller, 
for  the  term  of  one  year  from  the  twenty- 
flfth  day  of  June,  1910,  at  noon,  to  the  twen- 
ty-fifth day  of  June,  1011,  at  noon,  against 
loss  or  damage  to  the  automobile  hereinafter 
described,  its  body,  machinery  and  equip- 
ment, while  attached  to  and  forming  a  part 
of  said  automobile.  To  an  amount  not 
exceeding  two  thousand  and  no/100  dol- 
lars.   •    »    »" 

Bespondent  pleaded  the  Issuance  of  the 
policy,  payment  of  the  premium,  the  destruc- 
tion of  the  automobile  by  fire,  respondent's 
compliance  with  all  terms  and  conditions  of 
the  policy,  and  appellant's  refusal  to  pay. 
In  Its  answer  appellant  alleged  that  the 
statements  of  the  application  became  and 
were  a  part  of  the  policy;  that  they  were 
untrue.  In  that  the  automobile  was  not  new 
when  purchased  by  respondent ;  that  he  was 
not  its  owner  when  the  application  was 
made ;  and  that  it  was  not  free  from  incum- 
brance, a}l  of  which  was  unknown  to  appel- 
lant but  was  known  to  respondent  For  a 
counterclaim  and  cross-complaint  the  appel- 
lant pleaded  the  Issuance  of  the  policy ;  that 
the  premium  had  not  been  paid,  and-  asked 
judgment  therefor.  In  his  reply  respond- 
ent admitted  that  he  made  tbe  written  appli- 
cation, that  its  statements  became  and  were 
a  part  of  tbe  policy,  and  that  the  automo- 
bile was  not  new  when  purchased  by  him; 
but  alleged  that  appellant  inspected  the  ma- 
chine and  knew  its  condition ;  that  respond- 
ent's statements  were  not  material  to  the 
risk ;  that  appellant  was  not  deceived ;  and 
that,  although  respondent  at  the  time  of 
making  the  application  owed  his  vendor  $150 
on  purchase  price,  the  machine  had  then 
been  delivered  to  respondent,  and  no  lien  ex- 
isted thereon.  Replying  to  the  cross-com- 
plaint, respondent  admitted  that  be  was  In- 
debted to  appellant  for  tbe  premium,  and 
alleged  that,  at  the  time  of  the  preparation 
of  the  complaint  which  was  verified  by  one 
of  bis  attorneys,  he  was  not  within  the  state 
of  Washington,  and  that  his  attorneys  by 
mistake  alleged  the  premium  had  been  paid. 
After  tbe  issues  were  completed,  appellant 
moved  for  Judgment  on  the  pleadings  for  the 
premium  and  costs.  Respondent  filed  an  of- 
fer to  confess  the  motion,  provided  the  pre- 
mium should  be  applied  in  reduction  of  his 
claim.  Thereupon  appellout  moved  the  court 
for  an  order  permitting  It  to  amend  its  mo- 


tion for  Judgment  to  read  as  follows:. 
"Comes  now  the  defendant  In  the  above-en- 
titled cause  and  moves  the  court  for  an  or- 
der for  a  Judgment  on  the  pleadings  that 
plaintiff  take  nothing  herein  and  that  de- 
fendant have  Judgment  for  Its  costs."  Up- 
on bearing,  all  of  the  motions  were  denied 
by  Hon.  E.  H.  Sullivan,  one  of  tbe  Judges  of 
the  superior  court.  Thereafter  tbe  action 
was  called  for  trial,  without  a  Jury,  before 
Hon.  J.  D.  Hlnkle,  another  Judge  of  the  same 
court.  Before  any  other  proceedings  were 
had,  appellant's  attorney  made  the  following 
statement  and  request:  "There  is  a  thing  in 
this  case  that  your  honor  probably  Is  not 
in  a  position  to  appreciate  at  this  time.  In 
all  these  pleadings  you  will  observe  that  Mr. 
Curtlss  [counsel  for  respondent]  consents 
that  we  take  Judgment  for  $40  in  this  case, 
and  we  made  a  motion  for  Judgment  on  the 
pleadings.  That  was  before  Judge  Sullivan. 
During  that  argument  we  made  a  subsequent 
motion  asking  that  the  case  be  dismissed,  al- 
though asking  for  the  $40.  That  is  a  mat- 
ter of  record  here.  Judge  Sullivan,  on  ac- 
count of  tbe  arguments  that  were  made, 
probably  took  the  view,  or  expressed  himself 
at  the  time  when  that  second  motion  was 
called  to  bis  attention,  that  that  amended 
the  counterclaim  to  be  In  the  alternative. 
Now,  If  there  is  any  doubt  in  your  honor's 
mind  about  that — I  have  been  acting  on 
Judge  Sullivan's  opinion — if  your  honor  has 
any  doubt  about  that,  I  will  make  a  motion 
dismissing  that  counterclaim.  •  •  •  In 
our  cross-complaint  we  ask  for  $40  due  on 
the'  policy.  We  want  tbe  case  dismissed,  or 
else  we  want  the  $40.  In  other  words,  we 
cannot  claim  there  Is  $40  due'  us,  and  at  the 
same  time  say  the  policy  is  void,"  Upon 
objection  of  respondent's  counsel,  this  re- 
quest to  dismiss  the  counterclaim  was  de- 
nied, and  the  trial  proceeded  upon  the  plead- 
ings as  drawn.  The  trial  Judge  found  the 
amount  of  respondent's  loss,  deducted  the 
premium  therefrom,  and  entered  Judgment 
for  tbe  remainder. 

[1]  Appellant  contends  that  the  policy  was 
void  by  reason  of  tbe  untruthful  statements 
of  respondent's  application,  that  the  state- 
ments were  warranties  which  became  a  p^rt 
of  tbe  policy,  and  that  tbe  trial  court  erred 
in  not  dismissing  the  action.  Bespondent  in- 
sists that  the  representations  or  warranties 
were  immaterial,  that  the  appellant  cannot 
by  Its  answer  declare  the  policy  void  for  the 
purpose, of  defeating  a  recovery,  and  at  the 
same  time  declare  it  valid  for  the  purpose 
of  collecting  the  premium,  and  that  appellant 
has  estopped  itself  from  attacking  tbe  valid- 
ity of  the  policy  by  seeking  a  recovery  of^ 
tbe.  premium.  It  is  apparent  that  the  allega- 
tion of  the  complaint  that  the  premium  bad 
been  paid,  when  in  fact,  as  respondent  ad- 
mits, It  had  not  been  paid,  induced  appel- 
lant to  plead  its  nonpayment.  It  is  further 
manifest,  from  the  entire  record.  Including 
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appellant's  attempted  correction  of  Its  mo- 
tion and  Its  ofTer  to  dismiss  tbe  cross-com- 
plaint, tbat  appellant  only  desired  to  have 
tbe  unpaid  premium  deducted  from  any  Judg- 
ment in  respondent's  favor,  should  tbe  court 
Sustain  tbe  policy.  If  appellant  bad  collect- 
ed tbe  premium,  and  without  tendering  or 
returning  It  to  respondent  had  attempted  to 
avoid  the  policy,  a  different  question  would 
be  presented.  Respondent  has  in  no  manner 
been  misled,  as  he  has  not  paid  tbe  pre- 
mium. While  appellant's  pleadings  may  be 
somewhat  inconsistent,  It  is  nevertheless  ap- 
parent tbat  It  Is  not  declaring  tbe  policy 
void  for  tbe  purpose  of  preventing  respond- 
ent's recovery,  while  asserting  its  validity 
for  tbe  purpose  of  collecting  the  premium. 
Tbe  trial  court  should  have  granted  the  mo- 
tion to  dismiss  tbe  cross-compIalnt  Appel- 
lant, without  collecting  tbe.  premium,  de- 
nied its  liability  at  all  times  prior  to  tbe 
commencement  of  this  action.  If  the  policy 
was  void  when  tbe  action  was  commenced, 
no  contract  then  existed,  and  we  cannot  now 
bold  tbat  a  new  contract  created  by  estop- 
pel has  since  come  into  existence.  Authori- 
ties cited  by  respondent  In  support  of  his 
contention  are  cases  in  which  premiums  bad 
been  collected  from  the  assured,  and  in 
which  the  Insurer  questioned  the  validity  of 
tbe  policies  while  retaining  the  premiums 
and  without  refunding  tbe  same.  No  sucji 
facts  appear  in  this  action. 

[21  Tbe  controlling  question  on  this  ap- 
peal is  whether  the  policy  was  void  by  rea- 
son of  untruthful  statements  contained  in  re- 
spondent's application.  It  is  nndisputed  tbat 
bis  statements  that  the  auto  was  new  when 
purchased  by  Urn,  tbat  It  was  not  a  second- 
band  machine,  and  tbat  it  bad  cost  bim  $4,- 
300,  were  all  nntrue  There  was  disputed 
evidence  tending  to  show  tbat  other  state- 
ments were  untrue.  Ordinarily  a  misrepre- 
sentation of  the  assured  will  not  afCect  the 
validity  of  a  policy  unless  It  is  material  to 
tbe  risk  or,  by  tbe  terms  of  the  application 
and  policy,  has  become  an  affirmative  war- 
ranty. When  tbe  parties  by  tbe  terms  of 
their  contract  expressly  stipulate  that  a 
representation  shall  be  regarded  as  material, 
it  ceases  to  .be  a  representatioi^  only,  and 
becomes  a  warranty.  "Warranties  differ 
from  representations,  then,  In  that  falsity 
of  a  representation  will  defeat  the  contract 
only  where  it  is  material,  as  representations 
are  merely  Inducements  to  the  making  of  tbe 
contract,  while  In  case  of  a  warranty  the 
statement  is  made  mtCterlal  by  the  very  lan- 
guage of  tbe  contract,  so  that  a  misrepre- 
sentation of  a  matter  warranted  Is  a  breach 
of  tbe  contract  itself.  Therefore  the  falsity 
of  a  statement  which  Is  made  a  warranty 
win  avoid  tbe  contract  without  regard  to 
whether  it  can  be  considered  as  material  in 
any  way  to  the  risk  or  the  loss."  19  Cyc. 
683,  and  cases  cited.  When  a  policy  Is  Is- 
sued on  tbe  faith  of  representations  of  the 


assured  as  to  existing  facts,  micta  represen- 
tations become  warranties,  with  the  result 
that,  if  they  be  not  strictly  true  as  made, 
the  policy  without  regard  to  their  material- 
ity will  not  take  effect  The  parties,  having 
agreed  upon  tbe  materiality  of  tbe  state- 
ments warranted,  are  thereafter  precluded 
from  questioning  their  materiality.  In  Hoe- 
land  T.  Western  Union  Life  Ins.  Cb.,  58 
Wash.  100,  103,  107  Pac.  866,  867,  this  court 
said:  "Tbe  rule  Is  that,  when  a  representa- 
tion made  by  an  applicant  for  Insurance  Is 
carried  Into  a  contract  and  expressly  made 
a  part  of  It,  it  becomes  a  warranty,  and  its 
materiality  Is  settled  by  the  agreement  of 
the  parties.  Elliott,  Insurance,  {  102;  White 
V.  Provident  Sav.  Life  Assur.  Soc,  163  Mass. 
108.  39  N.  B.  771,  27  li  R.  A.  398;  Rice  ▼. 
Fidelity  &  Deposit  Co.,  103  Fed.  427  [43  a 
C.  A.  270].  The  difference  in  legal  effect  be- 
tween a  warranty  and  a  representation  la 
tbat  the  falsity  in  a  warranty  In  any  partic- 
ular is  fatal  to  a  recovery  upon  the  policy, 
whilst  a  representation  to  have  tbat  effect 
must  refer  to  some  fact  material  to  the  in- 
surance, and  it  must  be  false  or  fraudulent 
Welgle  V.  Cascade  Fire  &  Marine  Ins.  Co., 
12  Wash.  449,  41  Paa  64;  ElUott,  Insurance, 
I  114." 

In  Poultry  Producers'  TTnlon  t.  Williams, 
68  Wash.  64,  66,  107  Pac.  1040,  1041  (137 
Am.  St  Rep.  1041),  we  said:  "A  warranty 
must  be  strictly  true.  Rice  v.  Fidelity  & 
Deposit  Co.,  103  Fed.  427  [43  C.  O.  A,  270). 
A  representation  need  only  be  substantially 
true.  Missouri,  K.  &  T.  Trust  Co.  t.  Ger. 
man  Nat  Bank,  77  Fed.  117  [23  C.  a  A-  65]. 
The  crucial  distinction  between  a  represen- 
tation and  a  warranty  Is  that  tbe  one  Is  not, 
and  tbe  other  is,  a  part  of  the  contract  be- 
tween the  parties,  and  that  tbe  truth  of  tbe 
one  Is  not,  and  the  truth  of  the  other  Is,  a 
condition  precedent  to  a  recovery  upon  the 
policy  or  bond  to  which  they  relate.'  Hlce 
V.  Fidelity  &  Deposit  Co.,  supra." 

Respondent  contended,  and  the  trial  court 
held,  that  the  representations  contained  in 
the  application,  which  became  warranties  by 
agreement  of  the  parties,  were  not  material 
to  tbe  risk;  that  they  in  no  way  contributed 
to  or  caused  the  loss;  and  that  they  should 
not  avoid  the  policy.  Tbe  diflScnlty  with 
this  conclusion  Is  that  It  Ignores  the  fact 
that  the  parties  have  contracted  and  agreed 
that  the  representations  shall  be  material, 
and  that  If  untrue  they  shall  avoid  the  poU- 
cv.  "One  of  tbe  very  objects  of  the  warran- 
ty Is  to  preclude  all  controversy  about  the 
materiality  or  Immateriality  of  tbe  state- 
ment Tbe  only  question  Is:  Has  the  war- 
ranty been  kept?  There  Is  no  room  for 
construction;  no  latitude;  no  equity.  If  the 
warranty  hi  a  statement  of  facts,  it  must  be 
literally  true;  if  a  stipulation  that  a  certain 
act  shall  or  shall  not  be  done,  it  must  be 
literally  performed."  1  Majr  on  Insurance 
(4th  Ed.)  i  166,  p.  sia 
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[S]  Warranties  are  of  two  kinds,  aflSrma- 
tlve  and  promissory.  The  former  relate  to 
and  warrant  the  present  or  past  existence 
of  particular  facts,  upon  the  exact  truth  of 
which  the  Inception  of  the  contract  of  In- 
surance depends,  and  if  untrue  will  avoid 
the  iwllcy.  The  latter,  which  are  of  an  ex- 
ecutory character,  warrant  that  something 
shall  be  done  or  omitted  after  the  policy 
takes  effect  and  during  its  continuance,  and 
will  avoid  the  contract  if  the  thing  to  be 
done  or  omitted  be  not  done  or  omitted  as 
warranted.  1  Hay  on  Insurance  (4th  Kd.)  i 
157;  19  Cyc.  708.  Algase  Co.  v.  Corporation 
Royal  Exchange,  etc.,  122  Pac.  986. 

[4]  If  the  warranties  now  under  consider- 
ation were  of  a  promissory  character,  such 
as  the  warranty  before  this  court  in  Port 
Blakely  MUl  Co.  t.  Springfield  Fire  &  Ma- 
rine Ins.  Co.,  56  Wash.  681,  106  Pac.  194,  28 
li.  R.  A.  (N.  S.)  593,  a  case  cited  by  respond- 
ent, a  different  question  would  be  presented; 
but  they  are  affirmative  and  not  of  a  char- 
acter to  which  the  rule  announced  in  the 
Port  Blakely  Mill  Co.  Case  may  be  applied. 
The  evidence  shows  that  the  representations 
or  affirmative  warranties  were  untrue,  and 
that  respondent  knew  they  were  untrue. 
The  policy  did  not  take  effect,  and  cannot 
be  enforced. 

Respondent  contends:  (1)  That  the  appli- 
cation was  prepared  by  appellant's  author- 
ized agent;  and  (Z)  that  appellant  Inspected 
the  auto  before  issuing  the  policy.  Without 
quoting  the  evidence,  we  state  our  conten- 
tion, that  it  falls  to  sustain  either  of  these 
contentions. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  dismiss. 

CHADWICK,  GOSB,  and  PARKER.  JJ., 
concur. 


(«  WulL  tut 

BROWN  T.  CITT  OF  BREMERTON. 

(Supreme  Court  of  Wasbhigton.    Aug.  16, 
1912.) 

L  DncDS  (I  lOO*)— BviflKHOK  (S  452*)— Pa- 
rol BnoBNCt— Technioal  Tebms— Latent 

AVBiaUITIES. 

Parol  evidence  is  admissible  to  show  the 
circumstances  under  which  a  deed  was  made,  to 
define  technical  terms,  and  to  explain  latent 
ambigaities. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 

5i^-  KPS^'^'^-  ^«-  *  100:*   Evidence,  Cent 
Dig.  U  2093-2101;    Dec.  Dig.  {  452,»] 

2.  EviDEHCB    (I  457*)— QciETiwa  TiTU    (| 
10*)— Right  of  Complainant. 

In  a  suit  to  quiet  title,  complainant  must 
prevail,  if  at  all,  on  the  strength  of  her  own 
title,  and  cannot  recover  on  the  weakness  of 
her  adversary's. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  M  2104,  2107,  2108;  Dec.  Die.  i 
457  ;•  Onieting  Title,  Cent.  Dig.  t!  36-42;  Dec. 


8.  Deeds  (J  140*)— RESEBVATioif  iw  Deed— 
Eftect— Shore  Line. 

A  deed  conveyed  a  tract  of  land  to  com- 
plainant by  metes  and  bounds,  "reserving  and 
excepting  a  strip  30  feet  wide  off  and  along  the 
northeast  comer  of  the  tract  for  a  distance  of 
148.3  feet;  such  reserve  strip  along  the  shore 
line  of  the  tract  being  for  the  purpose  of  a  pub- 
lic road  and  outlet  to  the  grantee  over  the 
same."  There  was  a  call  in  the  deed  "to  the 
harbor  limit.'*  and  another  call  "parallel  to  said 
harbor  line.  The  inner  shore  line,  or  line  of 
ordinary  high  tide,  is  not  coincident  with  the 

fovemment's  meander  line,  and  at  ordinary 
igh  tide  the  wat^r  is  from  6  to  8  feet  in  depth 
at  the  latter  line.  The  inner  shore  line  is  ap- 
proximately 100  feet  from  the  meander  line; 
and  the  outer  shore  line  or  line  of  ordinary  low 
tide  is  from  200  to  300  feet  distant  from  the 
latter  line.  Eeld  that,  since  plaintiff's  grantor 
had  title  to  only  one  shore  line,  to  wit,  the  in- 
ner, and  the  reservation  having  been  made  as 
a  public  road,  the  projjerty  reserved  should  not 
be  construed  as  folIowinK  the  meander  Une,  but 
rather  the  inner  shore  line. 

[EM.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  i(  453,  454,  460-462;   Dec.  Dig.  f  140.*] 

Department  1.  Appeal  from  Superior  Court, 
Kitsap  County;   Lester  Still,  Judge. 

Action  by  Mary  M.  Brown  against  the 
City  of  Bremerton  to  quiet  title.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed, with  directions  to  dismiss. 

F.  W.  Moore,  of  Bremerton,  for  appellant 
J.  W.  Bryan,  of  Bremerton,  for  respondent 

OOSE,  3.  This  Is  an  action  to  quiet  titles 
There  was  a  decree  for  the  plaintiff.  The 
city  has  appealed. 

In  August,  1900,  Warren  Smith  and  bla 
wife  conv^ed  to  the  respondent  a  tract  of 
land  by  metes  and  bounds,  containing  S.60 
acres.  The  deed  contained  the  fojlowlng  res- 
ervation clause:  "Reserving  and  excepting 
a  strip  of  land  thirty  (30)  feet  In  width  off 
of  and  along  the  northeast  comer  of  said 
above-described  tract  of  land  for  a  distance 
of  one  hundred  and  forty-eight  and  three- 
tenths  (148.3)  feet;  said  reserved  strip  of 
land  along  the  shore  line  of  the  above-de- 
scribed tract  of  land  being  for  the  purpose  of 
a  public  road  and  outlet  to  grantee  over 
same."  There  Is  a  call  in  the  deed  "to  the 
harbor  Itmlt,"  and  another  call  "parallel  to 
said  harbor  line."  The  Inner  shore  line,  or 
line  of  ordinary  high  tide,  is  not  coincident 
with  the  government  meander  line.  At  ordi- 
nary high  tide  the  water  is  from  6  to  8 
feet  in  depth  at  the  latter  line.  The  Inner 
shore  line  Is  approximately  100  feet  from 
the  meander  line;  and  the  outer  shore  line, 
or  line  of  ordinary  low  tide,  is  from  200  to 
300  feet  distant  from  the  latter  line.  The 
tract  of  land  In  controversy  follows  approxi- 
mately the  inner  shore  line.  The  court  found 
that  the  reserved  strip  of  land  followed  the 
meander  line.  The  appellant  contends  that 
it  follows  the  inner  shore  line.  Measured 
upon  the  meander  line,  the  distance  call  in 
the  deed — ^148.3  feet — ^Is  correct  The  inner 
shore  line  Is  approximately  39  feet  longer. 
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It  Is  manifest  from  the  facts  stated  that 
the  resr)ondent's  grantors  only  had  title  to 
one  shore  line,  Tiz.,  the  inner  one.  The 
meander  line  lies  between  the  twa-  shore 
lines.  If  the  respondent's  grantors  intended 
to  use  the  words  "harbor  limit"  and  "harbor 
line"  as  the  equivalent  of  meander  line,  it 
seems  certain  that  they  used  the  words 
"along  the  shore  line"  advisedly,  and  as 
meaning  the  inner  shore  line,  it  they  in- 
tended to  carry  the  description  beyond  the 
meander  line,  the  same  conclusion  must  fol- 
low. The  reservation  was  made,  as  It  re- 
cites, for  the  purpose  of  a  public  road.  It  Is 
manifest  that  the  ferantors  were  not  reserv- 
ing a  road  upon  the  meander  line,  where 
the  water  has  a  depth  of  from  4  to  8  feet 
at  ordinary  high  tide.  It  was  their  inten- 
tion to  reserve  a  usable  roadway.  Moreover, 
the  evidence  shows  that  the  strip  of  land 
in  question  had  been  used  for  several  years 
prior  to  the  execution  of  the  respondent's 
deed  as  a  roadway;  that  it  connected  with  a 
public  resort,  which  the  respondent's  gran- 
tors were  then  carrying  on;  that  they  con- 
tinued to  use  it  until  the  decease  of  Warren 
.'!mlth,  which  occurred  In  1907  or  1908;  that 
they  expended  money  in  keeping  it  In  repair, 
and  claimed  it  as  a  roadway.  Evidence  was 
offered  by  the  respondent  to  the  effect  that 
Warren  Smith,  in  his  lifetime,  offered  the 
roadway  to  the  city,  If  It  would  agree  to 
maintain  a  bridge  which  spans  a  depression 
therein.  The  record  shows  conclusively  that 
Bmith,  up  to  the  time  of  his  death,  treated 
the  tract  In  question  as  conforming  to  the 
reservation;  and  we  think  it  is  equally  clear 
that  the  respondent,  up  to  that  time,  «iter- 
tained  the  same  view.  In  May,  1909,  the  re- 
spondent leased  a  part  of  her  land  along 
the  meander  line  for  the  term  of  three  years, 
with  an  option  of  purchase  to  the  lessee. 
This  action  was  commenced  in  June,  1909.  A 
short  time  before  the  commencement  of  the 
action,  the  respondent  caused  an  obstruc- 
tion to  be  placed  across  the  road,  which  was 
Immediately  removed  by  the  appellant.  Aside 
from  this  obstruction,  the  roadway  had  been 
open  and  traveled  by  the  public  continnou.sly 
for  more  than  10  years  when  the  action  was 
commenced.  In  February,  1006,  Smith  and 
wife  conveyed  to  a  third  party  a  tract  of 
land  adjoining  the  respondent's  land  and  bor- 
dering upon  the  meander  line,  reserving  a 
strip  of  land  30  feet  in  width  along  the 
government  meander  line  to  be  used  for  a 
public  highway.  The  respondent  argues  that 
this  deed  is  corroborative  of  her  contention 
that  the  strip  reserved  In  her  deed  also  fol- 
lowed that  line.  The  fact  that  the  later 
reservation  is  along  the  meander  line  does 
not  tend  to  show  that  the  words  "along  the 
shore  line"  in  the  earlier  reservation  mean 
along  the  meander  line. 

[1]  It  is  familiar  law  that  parol  testimony 
is  admissible  to  show  the  circumstances  un-. 


der  which  a  deed  was  made,  to  define  tech- 
nical terms,  or  to  explain  latent  ambiguities. 
4  Am.  &  Eng.  Ency.  I^w,  p.  795;  Sengf eld- 
er V.  Hall,  21  Wash.  371,  58  Pac.  250. 

"The  court  must  place  itself  as  nearly  as 
possible  In  the  situation  of  the  contracting 
parties  at  the  time  the  deed  was  made,  In 
order  to  ascertain  their  Intent.  The  grant 
is  to  be  construed  with  reference  to  the  ac- 
tual, rightful  state  of  the  property  at  the 
time  of  the  execution,  and  the  law  assumes 
that  the  parties  refer  to  this  for  a  definition 
of  the  terms  made  use  of  in  their  deed;  and 
that  they  are  least  liable  to  make  a  mistake." 
4  Am.  &  Eng,  Ency,  Law  (2d  Ed.)  pp.  795, 
796,  subd.  3. 

[2]  The  respondent  must  prevail,  if  she 
prevail  at  all,  upon  the  strength  of  her  own 
title.  She  cannot  recover  upon  the  weakness 
of  her  adversary's  title.  Hughes  v.  South 
Bay  School  Dlst,  32  Wash.  678,  73  Pac.  778, 
74  Pac.  333;  George  v.  Columbia,  etc.,  R. 
Co.,  38  Wash.  480,  80  Pac.  767;  Helm  v. 
Johnson,  40  Wash.  420,  82  Pac.  402. 

[3]  To  summarize,  the  respondent's  gran- 
tors owned  but  one  shore  line.  The  reserva- 
tion was  made  for  a  roadway,  and  the  con- 
duct of  the  parties  to  the  instrument,  to- 
gether with  the  physical  facts  stated,  makes 
it  certain  that  the  property  in  question  is 
the  property  which  the  grantors  intended  to 
reserve,  and  which  the  grantee  understood 
was  reserved. 

The  appellant  contends  that  the  strip  of 
land  in  controversy  Is  a  public  street,  both 
by  dedication  and  by  prescription.  The  view 
we  take  of  the  case  eliminates  this  issue. 
That  question  can  only  be  determined  in  a 
suit  between  the  proper  parties.  The  re- 
spondent is  without  title,  and  her  suit  must 
fall. 

The  judgment  is  reversed,  with  directions 
to  dismiss  the  action.  . 

PARKER,  CROW,  and  CHADWICK,  JX, 
concur. 


.      (St  Wuh.  Mil 

FALLS  CITY  MACHINERY  ft  SUPPLY 
CO.  V.  OOODSTEIN  et  al. 

(Supreme   Court  of   Washington.     Aug. 
20,  1912.) 

Appeal  and  Ebbok  (§  1010*)— FuronrGs  or 

Thial  Judge— Review. 

Findings  of  fact  by  the  trial  judge  viU 
not  be  reversed  on  appeal,  if  there  is  any  tes- 
timony to  sustain  them. 

fEd.  Note.^ — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3979-3982;  -Dec.  Dig.  I 
1010.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County ;  Henry  L.  Kennao, 
Judge. 

Action  by  the  Falls  City  Machinery  4 
Supply  Company  against  Da\-ld  Gioodstein 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 
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U  li.  'Westfall,  for  appellants.  Camp>)ell 
ft  Goodwin  and  J.  B.  Casipbell,  all  of  Spo- 
Isane,  for  respondent. 

PKR  CURIAM.  Tbe  only  question  InvolT- 
ed  la  one  of  fact  Action  was  brought  by 
plaintiff  to  recover  tbe  reasonable  value  of 
certain  work  done  by  It  at  tbe  special  In- 
stance and  request  of  tbe  defendants.  Tbe 
defense  was  tbat  tbe  parties  had  made  an 
express  contract,  and  that  the  demand  was 
in  excess  of  tbe  contract  price.  Tbe  amount 
admitted  to  be  due,  less  the  amount  of  a 
counterclaim,  was  tendered.  From  findings 
and  a  judgment  In  favor  of  plalntlfF,  appeal 
Is  taken. 

We  are  asked,  tfecanse  of  certain  testimo- 
ny which  is  set  out  In  tbe  brief,  to  Ignore 
the  rule  of  prafctice,  so  often  announced,  tbat 
we  will  not  disturb  tbe  findings  of  the  trial 
Judge,  if  there  be  any  testimony  to  sustain 
It.  But,  taking  the  testimony  relied  on  at 
its  full  worth,  a  careful  reading  of  tbe  rec- 
ord convinces  us  that  there  is  still  such  con- 
flict as  to  call  for  tbe  ai^lication  of  the 
rule.  It  may  be  true  tbat  tbe  minds  of  tbe 
parties  never  met.  Certain  it  is  tbat,  what- 
ever tbe  decision  of  tbe  lower  court  might 
have  been,  or  that  of  this  court  may  be,  the 
losing  party  will  still  be  unconvinced;  for  we 
are  impressed  with  the  good  faith  of  all  par- 
ties to  this  piece  of  litigation.  It  is  Just 
tills  result  tbat  makes  the  rule  suggested  al- 
most imperative;  and  the  court  below  having 
found  for  the  respondent,  and  there  being 
some  evidence  to  sustain  tbe  judgment,  we 
do,  upon  the  principle  announced,  affirm  tbe 
Judgment  of  tbe  lower  court. 


(6»  Wash.  428) 

PRIDB  ▼.  CONTINENTAL  CASUALTY  CO. 

(Supreme  Court  of  Washington.    July  30, 
1912.) 

1.  Insukancb  (S  360*)— Paymemt  of  Pbbiu- 

TTU— DKrAULT. 

Where  one  insured  under  an  industrial  or 
accident  policy,  after  giving  the  insurer  an  ^^- 
der  upon  his  master  to  deduct  the  amount  of 
tbe  premium  from  hig  wages,  drew  the  full 
amount  of  his  wages  before  any  deduction  had 
been  made,  and  then  lefc  the  service  of  his 
master,  the  default  bars  any  recovery. 

[Ed.  Note. — For  other  cases,  see  Insarance, 
Cent.  Dig.  iJ  913,  016-924 ;   Dec.  Dig.  {  360.*] 

2.  Insubance  (8  654%*)— Policy— CoNSTiHJC- 

TION  —  EXTBINSIC     MAITESS  —  "INDUSTRIAL 

Iksurancb." 

An  insurance  policy  which,  by  its  terms, 
expired  one  year  after  issuance,  unless  re- 
newed, and  provided  for  the  payment  of  weekly 
indemnity  in  cases  of  accident  or  injury  aris- 
ing from  violent  or  external  means,  and  a 
stipulated  payment  in  case  of  death  from  those 
causes,  is  an  industrial  or  accident  policy,  in- 
stead of  a  life  policy;  and  so,  in  an  action  on 
such  policy,  the  inhibitions  of  Rem.  &  Bal. 
Code,  {{  6155,  6159,  respectively,  providing 
that  no  policy  of  life  or  endowment  insurance, 
except  policies  of  "industrial  insurance,"  shall 
be  issued,  unless  it  provides  that  the  policy 
and  application  shall  constitute  the  entire  con- 


tract, and  that  every  policy,  except  .industrial, 
or  those  calling  for  premiums  monthly  or  oft- 
ener,  shall  have  attached  thereto  a  correct 
copy  of  the  application,  and,  unless  so  attach- 
ed, it  shall  not  be  considered  a  part  of  tbe 
policy  or  be  received  in  evidence,  do  not  ap- 
ply so  as  to  exclude  evidence  of  insured's  as- 
signment of  bis  wages  for  the  payment  of 
monthly  premiums,  though  such  assignment 
was  not  made  part  of  the  application. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  «  1674,  1686;  Dec.  Dig.  i  654%.*). 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Henry  L.  Kennan^ 
Judge. 

Action  by  Sue  I.  Pride  against  the  Conti- 
nental Casualty  Company.  From  a  Judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

O.  C.  Moore  and  John  1.  Melville,  for  ap- 
pellant Roche  &  Onstlne,  of  Spokane,  and 
Manton  Maverick  and  M.  P.  Cornelius,  both 
of  Chicago,  111.,  for  respondent 

MORRIS,  J.  In  this  action  ai^ellant  seeks 
to  recover,  as  beneficiary  In  a  policy  of  in- 
surance issued  to  her  son,  E3mo  Pride,  cover- 
ing death  through  "external  violent  and 
purely  accidental  means."  Tbe  case  was 
tried  by  the  court,  without  a  Jury,  and,  find- 
ings and  Judgment  having  been  entered  In 
favor  of  respondent,  this  appeal  follows. 

Elmo  Pride  was,  on  March  4, 1910,  tbe  day 
the  policy  was  Issued,  an  employ^  of  the 
Spokane,  Portland  Se  Seattle  Railway  Com- 
pany, as  a  roundhouseman,  at  Vancouver.  The- 
amount  of  the  policy  was  $1,000,  and  tbe  an- 
nual premium  $20.40,  which  was  to  be  paid 
in  four  monthly  installments  of  $5.10  each. 
To  provide  for  tbe  payment  of  this  premium, 
when  due,  Elmo  Pride,  on  March  4,  1910> 
gave  tbe  respondent  an  order  on  tbe  pay- 
master of  the  railway  company,  authorizing. 
and  requesting  the  railway  company  to  pay 
these  Installments  of  premium  to  respondent^ 
as  they  became  due,  and  deduct  tbem  from. 
bis  wages  in  the  months  of  March,  April; 
May,  and  June.  This  order  gave  tbe  char- 
acter and  place  of  bis  service  with  the  rail- 
way, as  did  tbe  application,  and  provided 
that,  in  case  of  any  change  in  his  employ- 
ment, either  as  to  class  of  service  or  location,, 
prompt  notice  should  be  given.  It  was  also 
provided  in  the  policy  tbat  tbe  application 
and  paymaster's  order  should  be  a  part  there- 
of; and  tbat  no  recovery  could  be  had  upon 
the  policy  in  case  of  loss  incurred  subsequent 
to  a  default  in  the  payment  of  any  install- 
ment of  premium  and  prior  to  any  reinstate- 
tuent,  which  was  also  therein  provided  for.. 
This  paymaster's  order  was  received  by  re- 
spondent on  March  9th,  and  on  March  11th 
the  same  was  forwarded  to  the  paymaster  of 
tbe  railway  company  for  tbe  collection  of  the- 
first  premium  installment,  which,  under  Its 
terms,  was  payable  from  the  March  wages  of 
Elmo  Pride.  In  order  to  facilitate  the  collec- 
tion of  the  installments  of  premium  as  they 
became  due  and  payable  under  the  policy  and 
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paymaster's  order,  the  respondent  forwarded 
to  the  railway  company  what  Is  called  "Pay- 
master's Return  List,"  giving  the  names  of 
employes  carrying  policies,  including  that  of 
Enmo  Pride,  with  his  occupation,  location, 
head  of  his  department,  and  the  amount  of 
the  first  installment  of  premium,  payable 
from  his  wages  for  the  month  of  March. 
This  was  received  by  the  railway  company 
on  March  22d,  and  in  the  following  month 
was  returned  to  respondent,  notifying  it  that 
no  deduction  could  be  made  from  the  March 
wages  of  Elmo  Pride,  for  the  reason  that 
Elmo  Pride  had  quit  the  service  of  the  rail- 
way company,  and  had  drawn  all  the  wages 
due  him.  Respondent  during  the  month  of 
April,  in  the  exercise  of  the  option  given  it 
In  the  policy,  mailed  a  like  return  list  to  the 
railway  company,  and  in  due  time  was  noti- 
fied that  no  payments  could  be  made,  be- 
cause Elmo  Pride  was  no  longer  in  its  serv- 
ice. Respondent  thereupon  marked  the  pol- 
icy as  lapsed.  No  further  effort  was  made  to 
collect  the  premium. 

The  facts  as  to  the  employment  of  Elmo 
Pride  with  the  railway  company  seem  to  be 
about  these:  He  was  employed  as  a  round- 
bouse  lat)orer  for  20  days  in  March,  for 
which  service  he  was,  on  March  22d,  paid 
the  whole  amount  then  due  him,  and  on  the 
same  day  he  quit  the  service  of  the  railway 
company.  Subsequently  he  worked  2»/ii 
days  in  March  in  the  same  capacity,  when  he 
again  quit  the  service,  receiving  his  pay  in 
full  on  April  1st.  He  worked  3  days  in  April 
in  the  same  capacity,  quitting  April  19tb,  and 
being  paid  in  full.  On  May  1st  he  again  en- 
tered the  service  of  the  railway  company  as 
a  bridge  builder,  and  continued  to  so  work 
until  his  death  on  June  7tb  from  cause  with- 
in the  terms  of  the  policy,  if  it  was  then  In 
force.  No  notification  was  given  of  these 
various  changes  in  employment,  as  provided 
In  the  policy. 

[1]  Upon  these  facts  the  court  below  found 
in  favor  of  respondent,  and,  in  our  judgment, 
its  ruling  should  l>e  sustained.  There  could 
be  no  question  in  the  mind  of  Elmo  Pride  as 
to  the  failure  to  pay  his  installments  of  pre- 
mium. He  knew  they  were  to  be  paid  out 
of  his  wages.  He  knew  the  amount  to  be 
paid  and  when,  and  with  such  knowledge  he, 
in  each  instance,  quits  the  railway  company's 
service  before  it  could  deduct  the  premium 
from  his  wages,  and  draws  all  that  was  then 
due  him.  He  knew  the  premium  installments 
were  not  paid  out  of  wages  earned  by  him  in 
March,  April,  or  M-ay,  and  that  it  was  im- 
possible for  the  agent  h4  had  empowered  to 
make  such  payments  on  his  behalf  to  do  so, 
for  the  reason  that  he  bad  demanded  and 
received  all  sums  earned  by  him.  His  de- 
fault was  deliberate  and  intentional,  with 
full  knowledge  of  all  the  circumstances,  and 
bis  beneficiary  must  abide  its  consequences. 

[2]  The  chief  assignment  of  error  upon 
which  appellant  contends  for  a  reversal  Is 
error  of  the  court  below  in  receiving  tlte  ap- 


plication and  paymaster's  order  as  evidence, 
and  in  admitting  evidence  of  officers  of  the 
railway  company  and  of  respondent  respect- 
ing the  nonpayment  of  premiums.  This  ob- 
jection is  based  upon  sections  6155  and  6159, 
Rem.  &  Bal.  Code.  The  first  of  these  sections 
provides  tliat:  "No  policy  of  life  or  endow- 
ment insurance  shall  be  issued  or  delivered 
in  this  state  until  •  •  •  tior  shall  such 
policy,  except  policies  of  industrial  insurance 
where  the  premiums  are  payable  monthly  or 
oftener,  be  so  issued  or  delivered  after  Jan- 
uary 1,  1910,  unless  it  contains  in  substance 
the  following  provisions :  •  *  •  8.  A  pro- 
vision that  the  policy  and  the  application 
therefor  stiali  constitute  the  entire  contract 
between  the  parties,  and  that  all  statements 
made  by  the  insured  shall,  in  the  absence  of 
fraud,  be  deemed  representations  and  not 
warranties,  unless  a  copy  of  such  statement 
is  contained  in  or  attached  to  the  policy  and 
ttiat  no  such  statement  sliall  be  used  in  de- 
fense to  a  claim  under  the  policy  unless  It 
is  contained  in  a  written  application;  and  a 
copy  of  such  application  shall  be  Indorsed 
upon  or  attached  to  the  policy  when  issued." 
Section  6159  contains  the  following  provision: 
"Every  policy,  except  industrial  or  those  call- 
ing for  premiums  montUy  or  oftener,  shall 
have  attached  thereto  a  correct  copy  of  the 
application,  and  unless  so  attached  the  same 
shall  not  be  considered  a  part  of  the  policy 
or  received  in  evidence." 

These  sections  are  said  to  be  decisive  of 
the  error  contended,  because  neither  the  ap- 
plication nor  the  paymaster's  order  was  at- 
tached to  the  policy.  These  sections  in  no 
way  affect  the  right  of  recovery  upon  tbe 
policy  in  suit.  This  policy  is  neither  a  life 
nor  endowment  policy,  within  the  meaning 
of  tbe  law,  but  falls  within  the  exception  as 
an  industrial  or  accident  Insurance  policy. 
By  its  terms  it  expires  one  year  after  issu- 
ance, unless  renewed;  and,  while  It  covers 
loss  of  life  from  "external,  violent  and  pure- 
ly accidental  means,"  and  is  therefore  In  one 
sense  an  Insurance  on  life.  In  which  the  pay- 
ment of  the  insurance  money  is  contingent 
upon  loss  of  life.  It  is  nevertheless  evident 
tttat  it  is  not  such  a  life  insurance  policy  as 
was  contemplated  by  the  Legislature  in  tbe 
enactment  of  these  two  sections.  It  contains 
provisions  for  the  payment  of  a  we^ly  in- 
demnity in  case  of  accident  or  injury  arising 
from  numerous  violent  or  external  means. 
It  refers  to  tbe  industry  and  special  class  of 
employment  tbe  assured  was  engaged  in  at 
the  time.  It  makes  provision  for  bis  inabil- 
ity, because  of  injuries  from  purely  accident- 
al means,  to  engage  in  any  labor  or  occupa- 
tion. It  is,  in  every  sense  of  the  term,  a  pol- 
icy of  industrial  insurance,  as  contemplated 
by  the  Legislature  in  excluding  such  i>olicies 
from  tbe  provisions  of  the  law.  If  this  is 
not  Industrial  Insurance,  we  fall  to  ai^red- 
ate  what  character  of  insurance  sbonld  l»e 
so  designated.  If  the  Legislature  had  In 
mind  any  distinction  between  life  insurance 
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and  Industrial  insurance,  as  those  terms  are 
used  In  ordinary  understand Ing,  and  It  is  evi- 
dent from  making  the  latter  class  of  Insur- 
ance an  exception  to  the  rules  governing  the 
fornaer  class  that  such  was  the  intention, 
then  It  must  be  evident  that  this  policy  falls 
■within  the  exception,  or  It  veould  be  Impossi- 
ble to  Indicate  to  a  person  of  ordinary  under- 
standing wbat  was  meant  by  the  expression 
"industrial  Insurance,"  as  distinguished  from 
straight  life  or  endowment  Insurance.  These 
views,  as  applied  to  a  like  distinction  In  sim- 
ilar statutes,  are  supported  by  National  Life 
&  Ace.  Ins.  Co.  V.  Lokey,  166  Ala.  174,  52 
Bontb.  45;  Standard  Life  &  Ace.  Ins.  Co.  y. 
Carroll,  86  Fed.  567,  30  0.  C.  A.  253,  41  L. 
R.  A.  194;  National  Ace.  Soc.  t.  Dolph,  91 
Fed.  743,  38  C.  C.  A.  1;  Fidelity  &  Casualty 
Co.  V.  Dorough,  107  Fed.  389,  46  a  C.  A. 
864;  Mutual  Reserve  Life  Ins.  Co.  T.  Dobler, 
187  Fed.  550,  70  C.  C.  A,  134. 

This  policy  is  further  within  the  exception. 
In  that  it  provided  for  monthly  payments  of 
premium.  The  paymaster's  order,  neither 
within  the  contemplation  of  the  law  nor  of 
the  parties,  could  have  been  attached  to  the 
policy,  as  it  must  be  surrendered  to  and  re- 
tained by  the  railway  company  as  its  author- 
ity and  justiflcation  for  retaining  the  month- 
ly payments  from  the  wages  of  Elmo  Pride 
and  forwarding  them  to  respondent  for  the 
benefit  of  the  assured.  It  was  therefore  com- 
jjetent,  under  any  interpretation  of  the  law, 
for  the  officials  of  the  railway  company  to 
testify  to  the  receipt  of  this  order  and  the 
reasons  why  it  was  not  complied  with. 

We  therefore  concur  in  the  findings  of  the 
lower  court;  and  its  Judgment  is  sustained. 

MOUNT,  ELLIS,  FABEEB,  and  FULLEB- 
TON,  JJ.,  concur. 


«S  Wash.  478) 

In  re  GREENLBAF'S  ESTATB. 

DRUMMOND  et  al.  v.  EVANS. 

(Supreme  Court  of  Washington.    Aug.  16, 
1912.) 

Wills  (i  259*)— Nuncupative  Wills— Timt 
roB  Pkooz'. 

Under  Acts  1854,  p.  316,  S  25  (Rem.  & 
BaU  Code,  i  1331),  which  prohibits  proof  of  a 
nuncupative  will,  unless  it  be  offered  within  six 
months  after  the  testamentary  words  were 
spoken,  testimony  is  inadmissible  to  establish 
such  a  will,  unless  offered  to  a  court  of  probate 
within  that  time;  petitioner  not  being  entitled 
to  excuse  delay  in  snch  proof  on  the  ground  of 

Eleas  interposed,  since  immediate  proof  might 
ave  been  made  under  Bern.  &  Bal.  Code,  S§ 
1297,  1302. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  if  598-599%;    Dec.  Dig.  $  259.*] 

Department  1.  Appeal  from  Superior  Ck>urt, 
Okanogan  County ;  E.  K.  Fendergast,  Judge. 

In  the  matter  of  the  estate  of  Gardner 
Greenleaf,  deceased.  Petition  by  Stanley 
B.    Evans   to  probate   a   nuncupative   will. 


From  an  order  admitting  the  will  to  pro- 
bate, Grace  G.  Drummond  and  others  ai>- 
peaL     Reversed,  with  directions. 

Smith  &  Gresham,  for  appellants.  A.  W. 
Barry,  of  Riverside,  and  Neal  8e  Neal,  of 
Conconully,  for  respondent. 

GOSE,  J.  Gardner  Greenleaf  died  in 
Okanogan  county,  in  this  state,  on  July  31, 
1910.  On  August  3l8t  following,  one  Stanley 
R.  Evans  filed  his  petition  in  the  superior 
court  of  Okanogan  county,  wherein  he  al- 
leged  that  the  deceased,  on  the  day  preceding 
his  death,  made  a  nuncupative  will  in  favor 
of  the  petitioner,  and  prayed  that  the  will 
be  admitted  to  probate ;  that  he  be  appoint- 
ed executor  thereof;  and  that  citation  is- 
sue to  the  next  of  kin  of  the  deceased  that 
they  might  contest  the  will  if  they  thought 
proper.  The  will  was  reduced '  to  writing 
on  the  29th  day  of  August,  1910,  and  was 
made  a  part  of  the  petition.  On  the  8th 
day  of  September,  an  order  was  entered, 
directing  that  citation  issue  to  the  parties 
named  in  the  order,  the  next  of  kin  of  the 
deceased,  and  on  the  same  day  the  clerk  of 
the  court  issued  the  citation.  On  the  20th 
day  of  September,  an  order  was  entered, 
reciting  that  the  return  of  the  sheriff  show- 
ed that  none  of  the  parties  could  t>e  found 
in  Okanogan  county,  and  that  the  affidavit 
of  counsel  for  the  petitioner  showed  that 
each  of  the  parties  was  a  nonresident  of 
the  state,  and  directing  that  citation  be 
served  by  publication.  On  the  28th  day  of 
November,  the  next  of  kin  appeared  special- 
ly and  moved  to  quash  the  citation.  On  the 
same  day  the  petitioner  moved  for  an  order 
directing  the  clerk  of  the  court  to  amend 
the  citation  by  affixing  the  seal  of  the  court 
thereto.  On  the  Sd  day  of  January,  the 
latter  motion  was  granted,  and  on  the  day 
following  an  order  was  entered,  directing 
that  citation  issue  to  the  next  of  kin,  re- 
quiring them  to  appear  before  the  court  on 
the  30th  day  of  January,  1911,  at  the  hour 
of  10  o'clock  a.  m.,  and  fixing  that  time  for 
hearing  the  petition,  proof,  and  contest  of 
the  will.  On  the  date  of  the  last  order,  the 
clerk  issued  the  citation  as  diretcted.  On 
the  return  day  of  the  order,  the  petitioner 
not  appearing,  on  the  motion  of  counsel  for 
the  next  of  kin,  an  order  was  entered  by  the 
court  commissioner,  dismissing  the  petition 
and  denying  the  probate  of  the  will.  On  the 
4th  day  of  April,  upon  the  motion  of  the 
petitioner,  the  last-named  order  was  vacated, 
presumably  upon  the  ground  that  a  demur- 
rer to  the  petition  was  pending  when  the  or- 
der was  made.  On  the  same  day  an  order 
was  entered,  overruling  the  demurrer  and 
setting  the  hearing  on  the  petition  for  the 
10th  day  of  May.  The  hearing  was  had 
upon  that  day,  and  more  than  nine  months 
after  the  will  was  ■  spoken.  The  demurrer 
is  not  in  the  record,  and  we  are  therefore 
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not  advised  aa  to  the  grounds  upon  which 
It  was  based. 

After  the  first  witness  for  the  petitioner 
was  sworn,  and  before  the  introduction  of 
evidence,  counsel  for  the  next  of  kin  objected 
to  the  admission  of  any  evidence  in  support 
of  the  proffered  will,  on  the  ground  that 
no  proof  of  Its  pronouncement  had  been  of- 
fered within  six  months  after  the  testa- 
mentary words  were  spoken.  The  court  re- 
ceived the  evidence  and,  at  the  conclusion 
of  the  hearing,  entered  an  order  admitting 
the  will  to  probate.  The  mother  and  sister, 
the  onl^heirs  of  the  deceased,  have  appeal- 
ed, and  contend  that,  under  the  statute,  the 
evidence  of  the  speaking  of  the  will  must 
be  offered  within  six  months  after  speaking 
the  testamentary  words.  The  respondent 
contends  that  the  filing  of  the  petition  for 
the  probate  of  the  will  within  the  six  months 
is  the  offering  of  proof,  within  the  meaning 
of  the  statute. 

The  law  of  this  state  pertaining  to  the 
execution  and  proof  of  both  wrftten  and 
nuncupative  wills  was  enacted  in  1854.  Laws 
1854,  p.  313  et  seq.  This  statute,  page  315, 
§  23  (Rem.  &  Bal.  Code,  |  1330),  provides 
the  method  of  making  and  proving  a  nun- 
cupative will.  Section  25  of  the  same  stat- 
ute (Rem.  &  Bal.  Code,  §  1331)  provides  the 
time  within,  which  proof  shall  be  received 
of  the  pronouncement  of  such  a  will.  This 
section  is  as  follows:  "No  proof  shall  be 
received  of  any  nuncupative  will  unless  it 
be  offered  within  six  months  after  speaking 
the  testamentary  words,  nor  unless  the 
words,  or  the  substance  thereof,  be  first  com- 
mitted to  writing,  and  a  citation  issued  to 
the  widow  or  next  of  kin  of  the  deceased, 
that  they  may  contest  the  will  if  they  think 
proper."  The  intention  of  the  Legislature 
could  not  be  more  clearly  expressed.  It 
means  that  the  testimony  in  support  of  the 
will  shall  not  be  received,  unless  it  be  of- 
fered to  a  court  of  probate  within  six 
months  after  the  testamentary  words  have 
been  spoken.  It  will  be  observed  that  the 
word  "petition"  is  not  used.  It  seems  too 
clear  to  require  elucidation  that  the  word 
"proof"  was  used  as  the  legal  equivalent 
of  testimony  or  evidence.  A  reference  to 
other  sections  of  the  act  conducts  the  mind 
Indubitably  to  this  view.  Section  17  (Rem. 
&  Bal.  Code,  {  1297)  provides  that,  when 
"any  will"  is  exhibited  to  be  proven,  the 
court  may  immediately  receive  "the  proof." 
Section  20  (Rem.  &  Bal.  Code,  8  1300)  pro- 
vides that  in  certain  contingencies  "proof" 
shall  l>e  taken  of  the  handwriting  of  the 
testator,  and  of  the  witnesses  dead,  insane, 
or  whose  residence  is  unknown.  Section  21 
(Rem.  &  Bal.  Code,  f  1301)  provides  that, 
wlien  all  the  subscribing  witnesses  are  dead, 
insane,  or  the  residence  unknown,  the  court 
shall  "take  and  receive  proof"  of  the  hand- 
writing of  the  testator  and  subscribing  wit- 
nesses.    Section  22  (Rem.   &  BaL  Code,  { 


1302)  provides  that  all  the  "testimony"  ad- 
duced in  support  of  the  will  shall  be  reduc- 
ed to  writing,  signed  by  the  witnesses,  and 
certified  by  the  judge  of  probate.  A  read- 
ing of  these  several  sections  makes  it  as 
plain  as  written  language  can  make  it  that 
the  words  "proof"  and  "testimony"  are  used 
Interchangeably.  The  title  of  the  act  ia  "An 
act  relating  to  wills,"  and  the  act  embraces 
both  written  and  nuncupative  wills,  and  pro- 
vides who  may  make  them,  how  they  shall 
be  made,  and  how  they  may  be  proved  and 
admitted  to  probate.  This  court  had  occa- 
sion to  consider  the  question  of  the  rela- 
tion of  the  several  sections  of  the  statute 
to  each  other  and  their  application  to  nun- 
cupative wills  in  State  ex  reL  Stratton  v. 
TaUman,  25  Wash.  295,  65  Pac.  545,  and  it 
there  held  that  Rem.  &  Bal.  Code,  {  1307, 
providing  for  the  contest  of  a  wUl  within 
one  year  after  its  probate  or  rejection,  ap- 
plied to  such  a  wllL  The  fallacy  of  the 
respondent's  contention  is  made  more  ap- 
parent by  reading  the  petition  with  the  evi- 
dence. The  evidence  shows  that  the  petition- 
er was  not  present  when  the  alleged  will 
was  spoken,  and  that  his  petition  Is  baaed 
solely  upon  information  gathered  from  oth- 
er persons.  Moreover,  the  rule  obtains  in 
this  state,  as  elsewhere,  that  such  wills 
must  be  strictly  proved.  In  re  Miller's  Es- 
tate, 47  Wash.  253,  91  Pac.  967,  13  L.  E. 
A.  (N.  S.)  1092,  125  Am.  St  Rep.  904,  14 
Ann.  Cas.  1163. 

We  have  thus  far  treated  the  question  as- 
if  it  were  an  open  one  tn  this  state.  How- 
ever, despite  the  ingenious  and  attractive 
argument  of  counsel  to  the  contrary,  we 
think  the  construction  we  liave  given  the 
statute  was  squarely  announced  in  In  re 
Sullivan's  Estate,  40  Wash.  202,  82  Pac. 
297,  lU  Am.  St  Rep.  895.  In  that  case  a 
petition  was  filed  for  the  probate  of  a  nun- 
cupative will.  On  the  same  day  a  citation 
was  Issued,  directed  to  the  vrldow  and  next 
of  kin,  citing  them  to  appear  on  the  same 
day,  and  reciting  that  the  petition  would  be 
heard  upon  that  day.  The  citation  was  filed 
on  the  same  day,  with  the  return  of  the  of- 
ficer that,  after  diligent  search,  he  was  un- 
able to  find  the  parties  named  in  the  dtatiou 
In  his  county.  Thereupon  and  on  the  same 
day  the  court  heard  testimony  and  entered 
an  order  admitting  the  alleged  will  to  pro- 
hate.  This  was  done  within  six  months 
after  the  testamentary  words  were  spoken. 
After  holding  that  the  order  admitting  the 
will  to  probate  without  service  of  citation 
was  void,  and  after  observing  that  tbe 
petition  for  the  probate  of  the  alleged  will 
was  filed  within  the  time  required  by  stat- 
ute, and  that  the  alleged  words  were  reduc- 
ed to  writing  and  proof  offered  within  tbe 
required  time,  the  court  said :  "The  statute 
does  not  require  that  the  citation  shall 
necessarily  be  Issued  and  served  within  six 
monttis  after   the  testamentary  words  are 
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spoken ;  but  It  does  require  that  proof  shall 
be  offered  within  tliat  time.  We  think, 
therefore,  that  respondent  proposed  the  will 
for  probate  and  offered  her  proof  within  the 
required  time,  and  that  she  has  not  lost 
her  opi)ortunity  to  have  her  petition  and 
proofs  considered  by  the  court"  The  argu- 
ment that  the  court  there  used  the  word 
"proor*  as  the  equivalent  of  "petition"  seems 
to  us  a  strained  construction  of  language 
that  Is  so  clear  that  It  leaves  the  mind  free 
from  doubt  as  to  what  the  court  intended  to 
hold. 

We  have  stated  the  record  at  e»me  length, 
because  the  respondent  contends  that  the 
probate  of  a  nuncupative  will  is  In  its  nature 
a  probate  in  solemn  form;  and  that,  if  be 
waa  delayed  In  the  Introduction  of  his  evi- 
dence In  support  of  the  will  more  than  six 
months  after  the  8i>eaklng  of  the  testamen- 
tary words  In  consequence  of  the  several 
pleas  of  the  appellants,  they  cannot  profit 
by  the  delay.  This  argument  Is  answered 
by  the  statute.  Rem.  &  Bal.  Code,  i  1297, 
provides  that,  when  a  will  Is  exhibited  to  be 
proven,  the  court  may  Immediately  receive 
the  proof;  and  section  1302  provides  that 
all  the  testimony  adduced  in  support  of  the 
will  shall  be  reduced  to  writing,  signed  by 
the  witness,  and  certified  by  the  judge.  Un- 
der these  provisions,  it  was  competent  for 
the  respondent  to  make  his  proof;  that  Is, 
present  his  testimony  in  support  of  the 
proffered  will,  have  it  reduced  to  writing, 
signed  by  the  witnesses,  and  certified  by  the 
judge  at  the  time  he  exhibited  it  in  written 
form  to  be  proven,  or  at  any  time  thereafter 
"within  six  months  after  speaking  the  tes- 
tamentary words."  He  could  then  have 
caused  citation  to  be  issued  to  the  widow 
or  next  of  kin  of  the  deceased,  so  that  they 
could  contest  the  will  if  they  thought  prop- 
er. A  similar  argument  was  made  in  Mar- 
tinez v.  De  Martinez,  19  Tex.  Civ.  App.  661, 
48  S.  W.  532.  The  petitioners  there  sought 
to  evade  the  time  limit  fixed  In  the  statute 
for  the  probate  of  a  nuncupative  will  by 
showing  that  the  appellee,  by  negotiations 
for  a  compromise,  and  later  by  secreting 
herself,  so  that  she  could  not  be  cited  in 
time  to  probate  the  will  within  six  months 
from  the  time  the  testamentary  words  were 
spoken,  prevented  them  from  complying  with 
the  statute.  The  court  said  that  to  hold 
that  the  fraud  of  the  appellee  would  excuse 
a  compliance  with  the  statute  would  be  to 
"legislate  or  Interpret  Into  the  statute  some- 
thing not  contained  therein."  For  the  rea- 
Kons  stated,  the  court  erred  in  admitting 
the  alleged  will  to  probate. 

The  judgment  is  reversed,  with  directions 
to  enter  an  order  rejecting  it 

CROW,  CHADWICK,  FULLERTON,  and 
PARKER,  JJ.,  concur. 


(22  Id&bo.  MS) 

REINHART  et  al.  v.  CANYON  COUNTY 

et  al. 

(Supreme   Court   of  Idaho.     July   15,   191Z) 

(Syllahui  by  tlie  Court.) 

1.  Highways    (|    95*)— Highway   Distbictb 
AND  Officers— Statutory  Pbovisionb. 

Section  15  of  the  highway  district  law 
(Sess.  Laws  l6ll,  p.  121)  providea  that  the 
highway  commissioners  in  a  highway  district 
shall  constitute  the  highway  board  and  shall 
have,  excej^t  as  provided  in  section  64  of  said 
act,  exclusive  general  supervision  and  jurisdic- 
tion over  all  highways  within  the  district. 

[Ed.    Note. — For  other  cases,   see   Highways, 
Cent  Dig.  §t  309-312;    Dec.  Dig.  |  95.*] 

2.  Highways  (|  95*)  — Highway  Distbicts 
AND  OrncEBs— Statutoby  Pbovibions. 

Section  17  of  said  act  provides  that  in 
respect  to  all  highways  included  within  such 
district,  the  power  and  jurisdiction  of  the  high- 
way board  shall  be  exclusive,  except  as  pro- 
vided in  section  64  of  said  act 

[Ed.   Note. — For  other  cases,  aee  Highways, 
Cent  Dig.  IS  309-312;  Dec.  Dig.  i  95.*] 

3.  Highways   (g  95*)— Highway  Districts 
AND  OrncEBS— Statutory  Provisions. 

Section  64  has  reference  to  the  powers  of 
municipal  corporations  included  within  the 
boundaries  of  a  highway  district. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  H  309-312;   Dec  Dig.  {  95.*] 

4.  Highways  (|  95*)  — Highway  Distbiots 

AND   OFFICEBS— STATinWBY    PbOVISIONS. 

Section  16  of  said  act  is  identical  with 
section  88Ta,  as  added  by  chapter  60  of  the 
Laws  of  1911  (Sess.  Laws,  p.  168),  and  said 
chapter  amends  the  general  road  and  bridge 
laws  imder  which  the  county  commissioners  op- 
erated. 

[Ed.   Note.— For  other  cases,  see  Highways, 
Cent  Dig.  {|  309-312;   Dec.  Dig.  S  95.*] 

5.  Counties  (J  178*)— Bonds— Powkb  to  Is- 
sue. 

Section  1962  (Rev.  Codes)  provides,  among 
other  things,  that  when  the  interests  of  the 
county  require  It,  and  the  board  of  county  com- 
missioners deem  it  for  the  public  good  to  bond 
the  county  for  the  construction  or  repair  of 
roads  or  bridges  and  the  indebtedness  or  lia- 
bility of  the  county  that  may  be  created  for  the 
construction  or  repair  of  such  roads  or  bridges 
exceeds  the  income  or  revenue  of  the  county 
for  that  ^ear,  the  board  of  county  commission- 
ers may  issue  bonds  of  the  county  as  provided 
in  section  I960,  provided  the  issuance  of  such 
bonds  is  auttiorized  by  a  vote  of  two-thirds  of 
the  qualified  electors  of  the  county. 

[Ed.    Notp.— For,  other   cases,   see    Counties, 
Cent  Dig.  §§  269-273;   Dec.  Dig.  |  17&*) 

6.  Counties    (§    184*)  —  Bonds  —  Construc- 
tion. 

Section  1963  provides,  among  other  things, 
that  the  board  must  cause  to  be  levied  annually 
upon  all  of  the  taxable  property  of  the  county, 
in  addition  to  other  authorized  taxes,  a  suffi- 
cient sum  to  pay  the  interest  on  all  such  bonds. 
Held,  that  the  provisions  of  said  sections  con- 
strued together  show  that  the  Legislature  in- 
tended such  bonds  should  be  binding  obligations 
upon  all  of  the  property  in  the  county. 

[Ed.    Note.- For   other   cases,    see    Counties, 
Cent.  Dig.  |§  285-288;   Dec.  pig.  i  184.*] 

7.  Cotjntiks  (J  174*)— Taxation— Purposes- 
High  WAYS. 

Section  37  of  the  highway  district  act  pro- 
vides that  the  county  may  levy  a  road  tax  tor 
f general  road  purposes  on  all  the  property  with- 
n   the  county   including   the  highway  district 
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tberein,  and  said  tax  Is  apportioned  by  the  pio- 
Tisions  of  said  section. 

[Ed.    Note.— For   other   cases,    see   Counties, 
Cent.  Dig.  §|  264,  265;   Dec.  Dig.  i  174.*] 

a  HioHWATS  ({  122»>— Highway  Districts- 
Taxation. 

Under  section  42  of  said  highway  district 
act,  the  provisions  of  sections  37,  36,  40,  and  41 
of  said  act,  except  the  first  sentence  of  section 
37,  do  not  apply  to  any  taxes  .levied,  assessed, 
or  collected  within  any  highway  district  to 
meet  the  payment  of  the  bonds  issued  by  the 
county  or  other  political  corporation  within 
said  county. 

[Ed.   Note.— For  other  cases,  see   Highways, 
Cent  Dig.  §{  380,  393;   Dec.  Dig.  S  122.*] 

9.  HlOHWATS  (§  122*)— HiGHWAT  DisTMcra— 

Taxation. 

Section  65  of  said  highway  district  act, 
when  construed  by  itself,  has  two  purposed: 
First,  to  place  in  the  highway  district  board 
the  exclusive  power  to  levy  and  apply  the  road, 
bridge,  and  highway  taxes  within  the  district 
except  in  respect  to  general  county  taxes,  the 
distribution  of  which  taxes  is  provided  for  by 
section  37  of  said  act;  and,  second,  to  protect 
withont  change  the  method  of  levying  taxes  to 
pay  bonds  issued  prior  to  the  organization  of 
the  highway  district,  and  from  the  language 
used  in  said  section  65,  considered  in  connection 
with  section  37,  the  nght  of  highway  districts 
to  levy  and  apply  taxes  within  the  district  re- 
lates to  general  levies  for  road  purposes,  and 
not  to  special  levies  made  to  meet  the  payment 
of  bonds  for  the  construction  of  bridges,  issued 
by  the  county. 

[Ed.  Note.— For  other  cases,   see  Highways, 
Cent  Dig.  if  380,  393;   Dec.  Dig.  {  122.*] 

10.  Counties  (|  174*>— Bonds— Constbuotion 
or  Bridges. 

The  board  of  county  commissioners^  has 
the.  power  to  issue  county  bonds  for  bridges 
built  in  the  county  outside  of  a  highway  dis- 
trict and  to  levy  taxes  on  the  entire  county 
for  the  payment  of  such  bonds,  provided  it  is 
determined  that  that  portion  of  the  county  in- 
cluded in  a  highway  district  is  benefited  by  the 
building  of  such  bridges. 

[Fd.  Note.— For  other  cases,   see  Connties, 
Cent  Dig.  f§  264,  265;   Dec  Dig.  i  174.*] 

11.  Highways  (|  119*)— Conbtbuction— Ap- 

FORTIONirBNT  OF   EXPENSES. 

Section  16  of  said  highway  district  act 
«nd  section  887a,  Rev.  Codes,  as  added  by  Sess. 
Laws  1911,  p.  IBS,  provide  that  in  case  the 
construction,  maintenance,  repair,  or  improve- 
ment of  any  highway  or  portion  thereof  within 
a  county  and  not  included  witbin  a  highway 
district  would  also  be  a  benefit  to  sucb  dis- 
trict, the  highway  board  of  the  district  and  the 
board  of  county  commissioners  have  power  to 
contract  each  with  the  other  for  a  division  and 
apportionment  of  the  cost  of  such  construction, 
etc.,  and  in  case  they  fail  to  agree  the  proper 
action  may  be  brought  therefor  in  the  district 
court 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  |  357 ;   Dec.  Dig.  {  119.*] 

12.  CouNTiEa  (I  192*)— Taxation— PowKB  lO 
Tax. 

In  such  a  case  the  board  of  county  com- 
missioners has  the  power  and  authority  to  levy 
the  tax  upon  all  of  the  property  within  the 
county  for  the  payment  of  such  bonds  and  the 
interest  thereon., 

[Ed.    Note. — For   other   cases,    see    Counties, 
Cent  Dig.  II  300-302;   Dec.  Dig.  {  192.*] 

18.  C0TJNTIE8  (I  183*)—BoNDS— Validity. 

The  failure  of  said  boards  to  adjust  said 
indebtedness    would    in    no   manner   invalidate 


the  bond  Issue,  as  the  validity  of  the  bonds  does 
not  depend  upon  such  an  adjustment 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  {{  275-281,  283,  284;  Dec  Dig.  { 
183.*] 

14.  Counties  (|  l*)—OBaANiZATioN  —  High- 
way District. 

The  political  subdivision  of  the  state  recog- 
nized by  our  Constitution  as  a  county  is  none 
the  less  a  county  because  of  the  organization 
of  a  highway  district  therein. 

[Ed.  Note.— For  other  cases,  see  Connties, 
Cent  Dig.  |  1;   Dec.  Dig.  {  1.*] 

15.  Highways   (5  90*)— Counties  ({  174*)— 
Highway  Distbicts— Bonds. 

Under  the  provisions  of  said  highway  dis- 
trict act,  the  district  may  issue  highway  dis- 
trict bonds  for  certain  highway  purposes  witb- 
in such  district,  and  the  county  may  issue  its 
bonds  for  bridge  or  other  highway  purposes, 
where  such  improvement  is  a  benefit  to  all  parts 
of  the  county. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  «  301,  302;  Dec  Dig.  |_90;*  Conn- 
ties, Cent  Dig.  ||  264,  265;   Dec.  Dig.  {  174.*] 

Appeal  from  District  Court,  Canyon  Coun- 
ty;  Carl  A.  Davis,  Judge. 

Action  by  Otto  G.  Belnhart  and  others 
against  Canyon  County  and  others.  From  a 
Judgment  for  plaintiffs,  defatdants  appeal. 
Modified. 

J.  A.  Elston  and  R.  B.  Scatterday,  both  of 
Caldwell,  and  Richards  &  Haga,  of  Boise 
City,  for  appellants.  Rice,  Thompson  & 
Buckner,  of  Caldwell,  and  F.  A.  Hagelin,  of 
Nampa,  for  reBpondeat& 

SULLIVAN,  J.  This  action  was  brought 
by  the  respondent,  who  is  a  qualified  elector 
and  taxpayer  of  Canyon  county  and  a  resi- 
dent of  the  Nampa  Mghway  district,  to  en- 
join Canyon  county  and  the  l>oard  of  county 
commissioners  thereof  from  issuing  and  ne- 
gotiating certain  bridge  bonds  of  said  county, 
and  enjoining  the  defendants  from  entering 
Into  a  contract  for  the  sale  of  such  bonds 
for  the  construction  of  bridges  across  the 
Payette  river  in  Canyon  county. 

The  case  was  tried  by  tlie  court  upon  sub- 
stantially the  following  evidence  or  facts: 
On  February  8,  1911,  a  petition  was  present- 
ed to  the  board  of  county  commissioners  of 
said  county,  signed  by  the  required  number 
of  taxpayers  of  the  road  district  in  whldi 
such  proposed  bridges  were  to  be  construct- 
ed, petitioning  for  the  construction  of  bridg- 
es across  Payette  river  in  said  county  at 
Frultland,  New  Plymouth,  and  Letha.  Due 
and  legal  notice  of  the  hearing  of  said  peti- 
tions was  given,  and  on  March  14,  1911,  the 
board  met  in  regular  session,  and,  after  hear- 
ing testimony  as  to  the  necessity  therefor, 
found  the  construction  of  such  bridges  neces- 
sary. The  county  surveyor  was  directed  to 
preinre  proper  plans  and  specifications  for 
such  bridges.  Thereafter  upon  proper  notice 
the  board  received  bids  for  the  construction 
of  such  bridges,  and  on  June  20,  1911,  accept- 
ed the  bids  of  Forbes  &  Co.  for  the  erection 
of  such  bridges,  for  the  sums  of  $15,795,  $15,- 
875,  and  $15,960,  respectively,  subject  to  a 
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bond  election.  On  August  5, 1911,  the  Issuing 
of  such  bonds  was  submitted  to  the  voters  of 
tbe  entire  county.  After  canvassing  the 
votes  on  August  9,  1911,  tbe  board  found 
that  the  question  of  bonding  the  county  had 
carried,  and  that  tbe  board  was  authorized 
to  issue  and  sell  bonds  of  the  county  for 
tbe  purpose  of  constructing  said  bridges,  and 
caused  notice  to  be  published  for  the  sale  of 
said  bonds.  On  the  7th  of  April,  1911,  a  pe- 
tition was  filed  with  the  clerk  of  the  board 
of  county  commissioners  praying  for  the  or- 
ganization of  the  Nampa  highway  district  in 
accordance  with  chapter  55,  Sess.  Laws  of 
1911,  p.  121.  An  election  was  held  on  April 
29,  1911,  pursuant  to  notice  given,  which  re- 
sulted In  favor  of  the  organization  of  such 
highway  district,  and  on  May  8,  1911,  the 
Nampa  highway  district  was  declared  duly 
organized  and  is  now  a  legally  organized  and 
existing  highway  district  The  evidence 
shows  that  said  bridges,  when  constructed, 
wUl  be  situated  entirely  without  the  bounda- 
ries of  said  highway  district  but  within  the 
boundaries  of  Canyon  county.  It  is  alleged 
In  the  complaint  that  the  board  of  county 
commissioners  will  sell  and  negotiate,  and 
are  about  to  sell  and  negotiate,  such  bonds, 
and  that  no  proceedings  have  been  bad  be- 
tween the  highway  board  of  said  district  and 
the  county  commissioners  for  a  division  and 
apportionment  of  the  cost  of  construction  of 
such  bridges,  and  that  the  issuance  and  sale 
of  said  bonds  wUl  subject  the  property  of 
the  respondent  and  others  similarly  situated 
to  the  burden  of  increased  taxation.  The 
evidence  shows,  and  the  court  found,  that 
tbe  Income  or  revenue  of  said  county  was 
insTifflclent  to  pay  the  current  expenses  of 
the  county  for  the  year  1911,  and  that  at 
the  time  the  petitions  for  said  three  bridges 
were  presented  and  during  that  entire  year 
the  county  was  indebted  over  $30,000  in  out- 
standing warrants  on  account  of  the  road 
and  bridge  fund,  and  that  the  indebtedness 
proposed  to  be  incurred  by  these  bonds  ex- 
ceeded the  income  or  revenue  of  the  county 
available  for  road  and  bridge  purposes  for 
the  year  1911.  The  evidence  also  shows  that 
the  county  commissioners  intended  to  levy 
the  same  rate  of  taxation  upon  the  property 
of  the  highway  district  as  upon  the  remain- 
der of  the  county  outside  of  the  district  in 
making  the  levies  and  assesaments  for  the 
payment  ofkald  bonds. 

Upon  the  evidence  thus  introduced,  ttie 
trial  court  entered  Judgment  to  the  effect 
tliat  the  said  bridge  bonds  were  legally  is- 
sued and  denying  plalntUTs  prayer  for  an 
Injunction  restraining  the  commissioners 
from  selling,  Issuing,  and  negotiating  said 
bonds.  But  said  Judgment  restrained  the 
county  commissioners  from  applying  to  the 
payment  of  said  bonds  any  of  the  taxes  as- 
sessed and  collected  within  the  Nampa  high- 
way district  in  an  amount  exceeding  5  per 
cent,  of  the  amount  of  taxes  so  collected  in 
said  district,  and  from  levying  or  collecting 


taxes  within  the  district  for  the  payment  of 
said  bonds  except  the  said  6  per  cent.  From 
said  Judgment  this  appeal  Is  taken. 

Several  errors  are  assigned,  but  the  main 
question  presented  for  determination  is:  Has 
the  board  of  county  commissioners  the  power 
to  bind  the  property  and  levy  taxes  against 
the  property  within  a  legally  organized  high- 
way district  for  the  payment  of  bonds  issued 
by  the  county  after  the  organization  of  sudi 
highway  district,  the  proceeds  to  be  used  in 
tbe  construction  of  a  bridge  within  the  coun- 
ty but  without  the  boundaries  of  such  high- 
way district? 

It  is  conceded  by  respective  counsel  that  a 
county  is  a  public  corporation  and  a  legal 
subdivision  of  the  state,  and  that  a  highway 
district  Is  a  public  corporation  within  a  coun- 
ty, and  tliat  highways  consist  of  roads  and 
bridges. 

We  will  first  consider  the  power  and  au- 
thority given  to  highway  districts  under  the 
Session  Laws  of  1911,  found  at  page  121. 
Tliat  act  provides  for  the  formation  of  such 
districts,  and  provides  that  such  public  cor- 
poration may  exercise  tbe  public  functions 
of  a  county  that  lutd  theretofore  been  exer- 
cised by  the  board  of  county  commissioners,' 
viz.,  the  laying  out,  abandoning,  and  con- 
structing of  highways,  and  that  when  a  lilgh- 
way  district  has  been  organized  the  highway 
board  of  such  district  takes  over  all  the 
powers  of  said  board  of  county  commission- 
ers in  so  far  as  they  relate  to  highways 
within  the  territory  composing  the  Iiighway 
district.  In  other  words,  the  highway  board 
is  substituted  for  and  takes  the  place  of  the 
board  of  county  commissioners  with  refer- 
ence to  liighways  within  the  territory  em- 
braced in  the  district,  and  it  would  appear 
tliat  the  power  of  the  board  of  county  com- 
missioners ceases  so  far  as  such  district  high- 
ways are  concerned. 

[1]  Section  15  of  said  Iiighway  act  (Sess. 
Laws  1911,  p.  127)  provides  that  the  high- 
way commissioners  in  a  highway  district 
shall  constitute  the  highway  board  and  shall 
have,  except  as  provided  in  section  64  of 
said  act,  exclusive,  general  supervision  and 
Jurisdiction  over  all  highways  within  their 
district 

[2]  Section  17  of  said  act  provides  as  fol- 
lows: "In  respect  to  all  highways  included 
within  such  district,  the  power  and  Jurisdic- 
tion of  the  highway  board  shall  be  exclusive, 
except  as  provided  in  section  sixty-four  of 
this  act." 

[3]  Section  64  lias  reference  to  the  powers 
of  a  municipal  corporation  included  within 
the  boundaries  of  a  highway  district 

[4]  Section  16  of  said  highway  district 
act  is  identical  with  section  887a,  as  added 
by  chapter  60  of  the  Laws  of  1911  (Sess. 
Laws,  p.  168).  Said  chapter  amends  the 
general  road  and  bridge  law  under  which 
the  county  commissioners  operated.  Under 
the  provisions  of  sections  1962  and  1963, 
Rev.   Codes,   tbe  board  of  county  commls- 
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sioners  Is  given  certain  power  in  regard  to 
bonding  the  county  for  the  construction  or 
repair  of  roads  or  bridges. 

[8]  Section  19C2  provides,  among  other 
things:  "When  the  interests  of  the  county 
require  it  and  the  board  of  commissioners 
of  the  county  deem  it  for  the  public  good  to 
bond  the  county  »  •  •  for  the  construc- 
tion or  repair  of  roads  or  bridges  •  •  • 
and  the  Indebtedness  or  liability  of  the  coun- 
ty that  may  be  created  by  the  bonding, 
funding  or  refunding  aforesaid,  •  •  • 
for  the  construction  or  repair  of  roads  or 
bridges,  «  •  •  exceeds  the  income  or 
revenue  of  the  county  for  that  year,  the 
board  of  commissioners  may  issue  bonds  of 
the  county  as  provided  in  section  1960 
*  •  • " — provided  the  issuance  of  such 
bonds  is  authorized  by  a  vote  of  two-thirds 
of  the  qualified  electors  of  the  county. 

[6]  Section  1963  provides  that:  "The 
board  must  cause  to  be  levied  annually,  up- 
on all  the  taxable  property  of  the  county, 
In  addition  to  other  authorized  taxes,  a  suf- 
ficient sum  to  pay  the  Interest  on  all  bonds 
disposed  of.  *  *  *  Should  the  tax  for 
the  payment  of  Interest  on  any  bonds  is- 
sued under  the  provisions  of  this  article,  at 
any  time  not  be  levied  or  collected  in  time 
to  meet  such  payment,  the  interest  must  be 
paid  out  of  any  moneys  In  the  county  gen- 
eral, or  current  expense,  fund.  •  •  •  ■• 
Those  provisions  construed  together  show 
that  the  Legislature  intended  that  such 
bonds  should  be  binding  obligations  upon  the 
whole  county  unless  such  intention  is  shown 
to  have  been  modified  by  the  said  highway 
district  act  of  1911. 

[7]  Section  37  of  said  highway  district  act 
provides  that  the  county  may  levy  a  road 
tax  for  general  road  purposes  on  all  the 
property  in  the  county  including  the  high- 
way district  therein,  which  tax  Is  apportion- 
ed by  the  provisions  of  said  section. 

[8]  Section  42  of  said  highway  road  dis- 
trict act  provides  as  follows:  "The  provi- 
sions of  sections  37,  38,  40  and  41  hereof,  ex- 
cept the  first  sentence  of  section  37,  shall 
not  apply  to  any  taxes  levied,  assessed  or 
collected  within  any  highway  district  to 
meet  the  requirements  of  any  bonds  Issued 
by  the  county  or  by  any  city,  town,  village, 
highway  district  or  other  body  politic  or 
subdivision."  It  appears  from  that  provi- 
sion, by  Implication  at  least,  that  the  board 
of  county  commissioners  shall  levy  taxes 
throughout  the  entire  county  to  meet  the 
bond  obligations  of  the  county.  It  Is  pro- 
vided that  the  provisions  of  sections  87,  38, 
40,  and  41,  except  the  first  sentence  of  sec- 
tion 37,  shall  not  apply  to  taxes  levied  for 
the  payment  of  bonds.  That  clearly  makes 
the  first  sentence  of  section  37  applicable  to 
taxes  levied  "to  meet  the  requirements  of 
any  bonds  issued  by  the  county,"  and  the 
first  sentence  of  said  section  37  includes 
highway  distrlcta    The  Legislature  Intended 


the  county  commissioners  to  levy  taxes  for 
the  bonds  of  the  county  on  all  property  of 
the  county  including  property  within  a  high- 
way district  Let  us,  then,  consider  sec- 
tion 37  in  connection  with  section  65  of 
said  highway  act 

[f]  Section  65,  when  considered  by  itself, 
refers  especially  to  section  37  and  seems  to 
have  two  purposes:  (1)  to  place  In  the 
highway  board  "the  exclusive  power  to  levy 
and  apply  the  road,  bridge  and  highway  tax- 
es within  the  district  except  in  respect  to 
general  county  taxes,  as  provided  in  said 
section  37  hereof;  and  (2)  to  protect  with- 
out change  the  method  of  levying  taxes  to 
pay  bonds  issued  prior  to  the  organization 
of  a  highway  district.  From  the  language 
used  in  section  65,  considered  in  connection 
with  section  37,  it  seems  clear  that  this 
right  of  a  highway  district  to  levy  and  ap- 
ply taxes  within  the  district  relates  to  gen- 
eral levies  for  road  purposes,  and  not  to 
special  levies  made  to  meet  the  payment  of 
bonds  for  the  construction  of  bridges  issued 
by  the  county.  We  think  this  view  is  sus- 
tained when  sections  37  and  65  are  con- 
strued together  in  connection  with  section 
42  of  said  act  Section  42  provides  that 
section  37,  except  the  first  sentence  thereof, 
and  sections  38,  40,  and  41,  "shall  not  ap- 
ply to  any  taxes  levied  •  •  •  within  any 
highway  district  to  meet  the  requirements 
of  any  bonds  issued  by  the  county.  ♦  •  »  " 
This  language  shows  that  the  first  sentence 
of  section  37  does  not  apply  to  any  taxes 
levied  within  any  highway  district  to  meet 
the  requirements  of  any  bonds  issued  by 
the  county.  It  is  evident  that  the  first  sen- 
tence of  section  37  does  not  apply  to  any 
taxes  levied  within  any  highway  district  to 
meet  the  payments  on  bonds  issued  by  the 
county,  as  It  provides  "taxation  for  road 
and  bridge  purposes  by  the  board  of  county 
commissioners  under  general  laws  shall  be 
uniform  upon  the  same  class  of  subjects 
within  the  limits  of  the  territory  of  the 
county,  including  without  change  or  dlsorim- 
Inatlon  all  territory  Included  within  any 
highway  district" 

[10]  The  Legislature  evidently  intended  by 
that  provision  that  the  levy  provided  for 
should  be  uniform  on  the  same  class  of  prop- 
erty In  the  county  within  and  without  a 
highway  district  situated  in  tl^ county,  and 
when  this  provision  for  such  TOlformity  Is 
made  applicable  by  the  language  of  section 
42,  to  wit  'to  any  taxes  levied  within  any 
highway  district  to  meet  the  requlremeuts 
of  any  bonds  Issued  by  the  county,"  It  Is 
clear  that  It  was  the  intent  that  the  county 
should  Issue  county  bonds  for  bridges  built 
In  the  county  outside  of  the  highway  dis- 
trict and  levy  taxes  on  the  entire  county 
outside  of  the  highway  district  and  the 
portion  of  the  county  Included  within  such 
highway  district  to  meet  the  payments  on 
bonds  issued  under  the  provisions  of  said 
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sections  1062  and  1963,  Rer.  Codes.  Those 
sections  have  not  been  repealed  by  the  high- 
way district  act  and  are  still  In  force  so 
far  as  the  powers  of  the  board  of  county 
couunlssioners  are  concerned. 

[11]  By  enacting  section  16  of  the  high- 
way   district  act   (Laws   1911,   p.   129),   the 
Legislature  no   doubt  Intended  'that   where 
bridges  and   road   improTements   are  made 
under    the    authority    conferred    upon    the 
board  of  county  commissioners  in  territory 
not  Included  within  a  highway  district,  and 
it  appears  that  such  improvements  are  for 
ttxe  benefit  of  such  highway  district  as  well 
as  the  territory  of  the  county 'not  Included 
within  the  highway  district,  and  that  the 
-cost  of  construction,  maintenance,  repair,  or 
improvement,  If  borne 'wholly  by  the  terri- 
tory   excluded   from   the   highway   district, 
would  be  an  injustice  or  an  unreasonable 
burden  thereon,  in  such  case  the  'highway 
district  and   the  board  of  county   commis- 
aioners  are   given   power   to   contract   each 
with  the  other  for  a  division  and  apportion- 
ment of  the  cost  of  such  construction,  main- 
tenance,   repair,    or    improvement,   and,   in 
case  the  boards  cannot  agree,  then  an  ac- 
tion might  be  brought  for  the  purpose  of 
settling  and  adjusting  such  costs;  and  where 
such  improvement  is  made  by  the  highway 
district  and  benefit  results  to  territory  out- 
side of  such  highway  district  and  the  bur- 
den is  unreasonable  to  the  district,  then  in 
such  case  the  highway  board  and  the  com- 
missioners may  agree  as  to  the  portion  or 
portions  which  shall  be  paid  by  the  highway 
district  and  the  portion  outside  of  the  high- 
way district,  and  if  an  agreement  cannot  be 
r^ched,  then  the  costs  may  be  adjusted  by 
an  action.     It  was  intended  by  the  Legisla- 
ture that  both  the  district  and  the  portion 
outside  of  the  district  and  within  the  coun- 
ty should  proportionately  bear  the  burden  of 
Improvements    made   within   the   respective 
territory   consisting   of  a  highway  district 
and  also  in  the  county  outside  of  the  dis- 
trict, In  proi)ortlon  to  the  benefits  where  the 
burden  would  be  unreasonable  to  the  ter- 
ritory making  the  Improvement. 

In  the  case  at  bar  the  bonds  in  controversy 
were  voted  by  the  electors  of  the  entire  coun- 
ty, including  both  the  territory  within  and 
without  the  highway  district,  and  the  pay- 
ment of  such  bonds  and  the  interest  accruing 
thereon  is  to  be  raised  by  a  fund  arising  from 
an  assessment  made  by  the  board  of  county 
commissioners  on  all  assessable  property 
within  the  entire  county  included  without 
and  within  the  highway  district;  and  the 
question  as  to  whether  or  not  the  county 
should  reimburse  the  highway  district  be- 
cause the  construction  of  such  bridges,  for 
which  the  bonds  were  voted,  was  not  a  ben- 
efit to  the  highway  district,  is  to  be  deter- 
mined as  provided  by  section  16  above  re- 
ferred to.  The  particular  manner  of  appor- 
tionment or  the  basis  of  determining   the 


benefits  or  burdens,  as  provided  in  section 
16,  is  not  involved  in  this  action,  except  that 
such  provisions  do  not  affect  the  validity  of 
the  bonds  involved.  When  a  controversy  aris- 
es under  section  16  and  the  facts  are  found, 
either  by  agreement  or  suit,  the  court  Will 
be  better  able  to  construe  said  section. 

[12]  We  think  it  is  clear,  under  the  provi- 
sions of  said  highway  district  act  and  the 
statute  concerning  the  Issuance  of  bonds  for 
the  construction  of  bridges,  that  in  a  case 
like  the  one  at  bar  the  board  of  county  com- 
missioners has  the  i>ower  and  authority  to 
levy  the  tax  upon  all  of  the  property  within 
the  county  for  the  payment  of  such  bonds 
and  the  Interest  thereon. 

[13]  While  It  Is  true  an  adjustment  baa 
not  been  made  between  said  district  and 
that  portion  of  the  county  not  Included  with- 
in the  district,  that  would  not  Invalidate  the 
bond  issue,  as  the  validity  of  the  bonds 
would  not  dupend  upon  such  adjustment. 
While  said  section  provides  for  such  adjust- 
ment, it  does  not  specify .  the  time  when  such 
adjustment  must  be  made;  but  it  clearly 
contemplates  that  the  adjustment  should  be 
made  at  some  proper  time.  Such  adjustment 
or  the  time  when  it  must  be  made  certainly 
cannot  affect  the  validity  of  the  bonds.  If 
either  of  said  boards  should  refuse  to  act 
and  perform  the  duties  imposed  on  them  by 
law,  the  statute  provides  a  method  by  which 
they  may  be  compelled  to  act,  and  in  case 
they  cannot  agree  upon  a  proper  adjustment, 
then  a  proper  action  may  be  maintained  Id 
the  district  court.  The  refusal  to  act  or  the 
nonaction  of  either  or  both  of  said  boards 
could  not  affect  or  impair  the  validity  of 
the  bonds. 

[U]  It  seems  to  us  that  to  sustain  the  con- 
tention of  respondents  to  the  effect  that 
Canyon  county  must  Issue  bonds  covering 
only  that  portion  of  the  county  situated  out- 
side of,  and  not  included  in,  the  highway 
district,  and  let  the  highway  district  pro- 
vide for  the  payment  of  its  proportionate 
part  of  the  bonds,  would  be  to  bold  that 
such  bonds  would  not  be  county  obligations; 
that  is,  the  bonds  would  not  be  an  obliga- 
tion of  the  whole  county.  It  certainly  will 
not  be  contended  that  the  political  division 
recognized  by  our  Constitution  and  statute 
(ts  a  county  Is  any  less  a  county  because  of 
the  organization  of  a  highway  district  there- 
in. 

,  [15]  Under  the  provisions  of  the  highway 
district  act,  the  Legislature  Intended  that 
such  a  highway  district  could  issue  bonds 
for  certain  highway  purposes  within  such 
district,  and  that  the  county  could  issue  its 
bonds  for  highway  purposes  in  cases  like 
that  at  bar  where  the  Improvement  is  with- 
out the  district  but  within  the  county;  that 
is,  where  the  territory  of  the  entire  county 
is  benefited  by  the  improvement,  and  it  is 
clear  to  us  that  the  adjustment  of  the  pro- 
portional part  that  each  should  pay  would 
not  In  any  manner  affect  or  impair  the  valid- 
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Ity  of  any  bonds  Issued  by  the  highway  dis- 
trict for  purposes  of  Improvement  witbln  the 
district,  or  county  bonds  issued  for  improve- 
ments that  benefit  the  entire  county. 

We  therefore  conclude  that  the  judgment 
of  the  district  court  must  be  modified,  where- 
in It  was  decreed  that  the  defendants  be 
restrained  from  applying  to  the  payment  of 
said  bonds  any  of  the  taxes  assessed  and 
collected  within  the  Nampa  highway  district 
In  any  amount  exceeding  5  per  cent  of  the 
amount  of  taxes  so  collected  In  said  dis- 
trict, and  from  levying  or  collecting  taxes 
within  the  district  for  the  payment  of  said 
bonds  except  said  S  per  cent.;  and  that 
judgment  and  decree  be  entered  in  accord- 
ance wltb  the  views  expressed  in  this  opin- 
ion.   Costs  are  awarded  to  appellants. 

S*EWAKT,  C.  J.,  and  AILSHIE,  J.,  con- 
cur. 


(2a  Idabo,  tse) 

DOUGLAS  V.  DOUGLAS  et  aL 
(Sapreme  Court  of  Idaho.    July  16,  1912.) 

(Byllaiui  by  the  Court.) 

1.  Husband  awd  Wife  (U  248%,  249*)— 
CouMUNiTX  Pbopebts  —  Statuiobt  Pbovi- 

SIONS. 

Under  the  statute  of  this  state  (section 
2679,  Rev.  Codes),  "all  property  owned  by  the 
husband  before  marriage,  and  tbat  acquired  by 
gift,  bequest,  devise  or  desceat  is  his  separate 
property";  and  under  section  3060,  Rev.  Codes, 
community  property  is  property  acquired  by 
husband  and  wife,  or  either,  during  marriage, 
when  not  acquired  as  the  separate  property  of 
either." 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  §|  887,  888,  88&-892;  Dec. 
Dig.  H  248%,  249.*] 

2.  Husband  and  Wifb  (J  262*)— ComiUNiTT 
Pbopbbtt  —  Pbbsuuftion  —  Bubdgn  or 
Pboof. 

Under  the  community  property  laws  of  this 
state,  whenever,  after  marriage,  the  husband 
purchases  real  estate  within  this  state,  a  prima 
facie  presumption  arises  that  such  property  is 
community  property,  and  such  presumption  may 
be  overcome  by  the  husband  assuming  the  af- 
firmative and  burden  of  proof  and  showing  as 
a  matter  of  fact  that  such  property  was  pur- 
chased with  bis  separate  property  or  estate. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {{  913,  914;  Dec.  Dig.  i 
262.*] 

3.  Husband  and  Wipe  (8  246*)— Community 
Pbopebtt— What  Law  Governs. 

Personal  property  acquired  during  cover- 
tnre  is  governed  and  controlled  by  the  law  of 
the  matrimonial  domicile,  and,  if  the  title 
thereto  and  property  therein  was  vested  in  the 
husband  under  the  law  of  the  domicile,  it  will 
be  presumed  everywhere  to  be  his  property, 
and  the  same  is  true  of  any  property  that  was 
the  separate  and  Individual  property  of  the 
wife  under  the  law  of  the  matrimonial  domicile. 
[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  §  878;  Dec.  Dig.  i  246.*) 

4.  Husband  and  Wife  (f  246*)— Communitt 
Pbopebtt— What  Law  Governs. 

Where  husband  and  wife  during  coverture 
accumulated  property  in  a  state  where  the 
community  law  did  not  exist  and  where  proper- 
ty accumulated  and  acquired  during  coverture 


vests  absolutely  in  the  hushaiid,  and  such  prop- 
erty or  the  proceeds  thereof  is  brought  into  the 
state  of  Idaho  and  here  invested  in  real  prop- 
erty, the  property  so  acquired  will  be  the  sep- 
arate property  of  the  husband. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  {  878;   Dec.  Dig.  {  246.*] 

5.  Evidence  (§  80*)  —  Pbesumptions— Laws 
or  Otheb  States. 

Where  no  proof  is  shown  to  the  contrary, 
the  presumption  arises  in  the  courts  of  this 
state  that  the  community  property  law  prevails 
in  a  sister  state,  the  same  as  it  prevails  in  this 
state. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  f  101;   Dec.  Dig.  i  80.*] 

6.  Husband  and  Wife  ({  246*)— CoHinrNnr 
Pbopebtt  —  Relevancy  —  La WB   or   Otbeb 

States. 

In  inquiring  into  and  ascertaining  the  law 
of  a  sister  state  with  reference  to  the  title  and 
ownership  of  property  acquired  by  husband  and 
wife  in  that  state  during  coverture,  the  courts 
of  this  state  do  not  make  such  inquiry  and  in- 
vestigation for  the  purpose  of  executing  a  for- 
eign law  within  this  state,  but  rather  to  ascer- 
tain the  status  of  the  foreign  law  as  a  proba- 
tive fact  in  ascertaining  and  establishing  the 
title  and  ownership  of  such  property  at  the 
time  it  is  brought  into  this  state. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  ^  878;  Dec  Dig.  |  246.*] 

7.  Executobb  and  Adminibtbatobs  (S  329*) 
— Saij:-of  Pbopebtt. 

A  probate  court  has  no  jurisdiction  or  au- 
thority in  the  administration  of  an  estate  of  a 
decedent  to  order  or  confirm  the  sale  of  real 
estate  which  belongs  to  some  one  else,  and  the 
title  to  which  is  vested  in  another,  and,  which 
property  did  not  In  fact  or  law  belong  to  the 
estate  being  administered. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  M  1342,  1350- 
1364;   Dec  Dig.  |  329.*] 

Appeal  from  District  Court,  Twin  Falls 
County;   C.  O.  Stockslager,  Judge. 

Action  by  Thomas  J.  Douglas  against  Mary 
E.  Douglas  and  others.  From  a  judgment 
for  defendants,  plaintiff  appeals.  Berersed 
and  remanded. 

James  H.  Wise,  of  Twin  Falls,  for  anpel- 
lant  LoDgley  &  Hazel,  of  Twin  Falls,  for 
respondents. 

AILSHIE,  J.  On  about  the  12th  day  of 
May,  1897,  the  appellant,  Thomas  J.  Doug- 
las, was  a  resident  of  Otero  county,  Colo., 
and  there  intermarried  with  Margaret  V. 
Douglas,  and  thereafter  the  two  continued 
to  live  together  as  husband  and  wife  In  the 
state  of  Colorado  until  the  25th  day  of  Feb- 
ruary, 1908,  on  which  date  they  removed 
from  Colorado  to  Idaho.  Between  the  date 
of  their  marriage  and  their  removal  to  Ida- 
ho and  while  they  were  husband  and  wife 
they  acquired  and  accumulated  real,  per- 
sonal, and  mixed  property  which  amounted 
to  the  sum  of  $13,050  at  the  time  of  their 
departure  for  Idaho.  During  this  time  they 
were  engaged  in  the  farming  business ;  the 
wife  discharging  the  usual  and  ordinary 
household  duties,  and  the  husband  conduct- 
ing the  farming  business.  The  wife  had  no 
separate  property  of  any  kind  or  character 


•For  other  cum  see  same  topic  and  section  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key-No.  Serlw  *  Rep'r  ladezet 
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recognized  as  sucb  nnder  the  laws  of  Colo- 
rado. Upon  arriving  at  Twin  Falls,  Idaho, 
the  husband  Invested  this  money  in  real  es- 
tate. They  continued  to  live  in  Idaho  until 
the  time  of  the  death  of  Margaret  Y.  Dong- 
las,  the  wife  of  appellant,  which  occurred 
on  the  25th  day  of  October,  1909.  She  left 
surviving  her  her  husband  and  her  minor 
children,  Mary  E.  Douglas,  Robert  M.  Doug- 
las, and  Kenneth  Douglas.  Administration 
was  had  on  the  estate  of  Margaret  V.  Dong- 
las,  and,  among  other  things,  the  inventory 
returned  one-half  of  this  real  estate  as  com- 
munity property  and  subject  to  administra- 
tion nnder  the  laws  of  Idaho.  The  admin- 
istration proceeded  on  fbe  theory  that  this 
was  community  property,  and  an  order  was 
snbseqnently  made  for  the  sale  of  this  prop- 
erty, aiSi  a  sale  was  made.  Thereafter  the 
husband,  Thomas  J.  Douglas,  concluded  that 
this  was  not  community  property  but  his 
separate  property,  and  he  was  thereupon 
suspended  as  administrator  of  the  estate, 
and  a  special  administrator  was  appointed, 
and  appellant  thereupon  made  a  motion  to 
have  this  property  stricken  from  the  inven- 
tory on  the  ground  that  it  was  not  commun- 
ity property,  but  his  separate  property.  This 
motion  was  sustained  by  the  probate  court 
Thereafter  the  appellant  instituted  this  ac- 
tion for  the  purpose  of  quieting  his  title  to 
the  whole  of  the  property  on  the  ground  that 
It  was  his  separate  estate. 

[1]  We  are  called  upon  In  this  case  to  de- 
termine whether  the  property  purchased  by 
the  appellant  on  his  arrival  here  from  Col- 
orado became  his  8e3;>arate  property  or  the 
community  property  of  himself  and  wife. 
Under  the  provisions  of  section  2679,  Bev. 
Codes,  "all  property  owned  by  the  husband 
before  marriage,  and  that  acquired  by  gift, 
bequest,  devise  or  descent  is  his  separate 
property";  and  section  2680  defines  the  sta- 
tus of  all  property  acquired  after  marriage 
by  either  husband  or  wife,  and  section  3060 
defines  community  property  as  follows: 
"Community  property  Is  property  acquired 
by  husband  and  wife,  or  either,  during  mar- 
riage, when  not  acquired  as  the  separate 
property  of  either," 

It  will  be  observed  from  the  foregoing  pro- 
visions of  the  statute  that  the  community 
proi)erty  law  prevails  in  this  state,  and  it 
will  therefore  afford  ns  very  little  light  or 
Information  to  examine  or  review  authorities 
coming  from  states  where  the  common-law 
rule  prevails  with  reference  to  the  property 
relations  between  husband  and  wife.  It 
seems  to  be  conceded  by  counsel  on  both  sides 
of  this  case  that  the  community  property 
law  does  not  prevail  In  Colorado  and  did  not 
prevail  at  the  time  that  appellant  and  his 
wife  acquired  this  property  and  departed 
from  the  state.  Upon  the  trial  of  the  case 
the  appellant  offered  to  introduce  a  part  of 
the  dissenting  opinion  in  Schuler  y.  Henry, 
a  Colorado  case  reported  in  42  Colo.  S67, 


04  Pac.  860,  14  L.  B.  A.  (N.  S.)  1009,  which 
quotes  with  approval  from  D.  &  R.  O.  B. 
Co.  y.  Young,  30  Colo.  348,  70  Pac.  688,  to 
the  effect  that  the  wife  acquires  no  right  or 
Interest  in  t^^y  property  accumulated  by  her 
labor  and  services  in  the  performance  of  the 
usual  and  ordinary  household  duties,  and 
that  such  services  belong  to  the  husband. 
We  shall  not  go  into  this  question,  however, 
because  it  is  conceded  that  the  property  ac- 
cumulated in  Colorado  by  appellant  and  bis 
wife  was  the  separate  property  of  the  ap- 
pellant there. 

[3]  Various  principles  of  law  are  discuss- 
ed by  respective  counsel  pro  and  con  as  bear- 
ing upon  this  question.  It  is  urged,  for  in- 
stance, that  the  marital  relation  In  Colorado 
amounted  to  a  contract,  and  that  this  prop* 
erty  was  acquired  under  that  contract,  and 
that  to  allow  the  wife  an  interest  in  the 
property  In  this  state  would  be  a  violation 
of  the  contract  entered  into  in  another  state. 
On  the  other  hand,  it  Is  contended  that  un- 
der the  law  of  Idaho  the  accumulations  of 
the  husband  and  wife  after  marriage  are  com- 
mimlty  property  in  which  the  two  spouses 
are  equally  Interested,  and  that  to  Inquire  into 
the  laws  of  Colorado  which  vest  the  absolute 
title  In  the  husband  and  enforce  such  law 
in  Idaho  is  contrary  to  all  legal  principles, 
in  that  it  amounts  to  executing  a  foreign 
law  within  our  own  Jurisdiction.  It  is  not 
perceived  that  either  of  these  contentions 
Is  well  founded  in  this  case  for  reasons 
which  we  will  hereafter  give.  It  Is  a  well- 
established  rule  that  personal  property  ac- 
quired during  coverture  is  governed  and 
controlled  by  the  law  of  the  marital  domi- 
cile. This  seems  to  be  based  upon  the  theory 
that  movables  have  no  situs,  or  rather  that 
they  accompany  the  person  everywhere. 
Kraemer  v.  Kraemer,  62  Cal.  305;  note  to 
Rush  v.  Landers,  57  L.  B.  A.  353;  note  to 
Brookman  v.  Durkee,  12  L.  R.  A.  (N.  8.)  921. 
On  the  other  hand,  real  property  Is  governed 
by  the  law  of  Its  situs.  Bush  v.  Landers, 
107  La.  549,  82  South.  95,  57  L.  B.  A.  858, 
and  note. 

[2]  Then  we  have  this  situation:  That 
real  property  is  purchased  In  this  state  by 
a  married  man  and  during  the  existence 
and  continuance  of  the  marital  relation. 
The  prima  fade  presumption  at  once  arises 
under  our  statute  that  this  property  was 
community  property.  The  man  who  pur- 
chased it,  however,  and  on  whom  the  bur- 
den of  showing  that  it  is  not  community 
property  rests,  resists  and  contests  the  claim 
that  such  property  Is  community  property, 
and  in  doing  so  shows  that  It  was  purchas- 
ed wholly  with  personal  property  which 
was  at  the  time  his  separate  and  individual 
estate. 

[4]  In  doing  so,  he  finds  it  necessary  to 
prove  the  laws  of  the  state  in  which  he  ac- 
cumulated this  personal  property  and  from 
which  he  brought  it  In  order  to  show  that 
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it  was  his  jseparate  and  Individual  estate 
and  that  his  wife,  the  other  member  of  the 
community,  bad  no  Interest  in  such  prop- 
erty. 

[6]  It  is  not,  therefore,  a  question  of  en- 
forcing and  executing  a  foreign  law  in  this 
state,  but  it  is  merely  a  question  of  ascer- 
taining what  the  foreign  law  was  as  one  of 
the  probative  facts  In  establishing  the  owner- 
ship of  the  property. 

[8]  We  start  into  the  investigation  in  Ida- 
ho confronted  with  the  statute  which  says 
that  all  property  acquired  by  husband  and 
wife,  or  either,  during  marriage,  when  not 
acquired  as  separate  property  of  either,  is 
community  property,  and  the  presumption,  in 
the  first  Instance,  is  tliat  the  laws  of  Colo- 
rado are  the  same  as  the  laws  of  this  state. 
Maloney  v.  Winston  Bros.  Co.,  18  Idaho,  757, 
111  Pac.  1066.  This  presumption,  however,  i» 
subject  to  be  rebutted  by  competent  proof. 
The  appellant  succeeds  in  this  proof  by 
showing  that  there  was  no  commtmlty  prop- 
erty law  in  Colorado  when  he  accumulated 
this  property,  and  that  such  accumulations 
were  the  sole  and  separate  property  of  the 
buslmnd  under  those  laws.  By  this  means, 
the  title  and  ownership  to  tills  property  is 
fully  and  clearly  established,  and  we  find 
that,  when  appellant  departed  from  the  state 
of  Colorado  with  this  property,  it  was  his 
separate  property,  and  of  course  the  mere 
crossing  the  state  line  into  Idaho  could  not 
divest  blm  of  his  title  or  vest  that  title  in 
«ome  one  else.  It  would  talce  something  more 
than  the  mere  crossing  of  the  state  line  to 
transfer  the  title  to  property  he  had  with 
him.  He  shows  then  that  he  immediately  in- 
vested that  money  in  this  particular  real 
«state  in  Idaho.  The  mere  fact  of  investing 
this  money  could  not  of  Itself  change  the 
title  or  transfer  the  right  of  property  from 
him  to  some  one  else.  This  is  merely  an  ex- 
change of  one  class  of  property  for  another, 
and  It  is  well  settled  that  Investing  one  kind 
or  class  or  specie  of  property  in  another  kind 
or  class  does  not  change  the  chara^cter  of  the 
title  or  right  of  ownership,  and  that  the 
title  by  which  the  property  was  held  and 
governed  will  continue  the  same.  Thayer  v. 
Clarke  (Tex.  Civ.  App.)  77  S.  W.  1050.  Such 
property,  therefore,  as  the  real  estate  here 
involved  purchased  in  the  manner  this  was 
purchased,  with  the  separate  property  of  the 
husband,  does  not  fail  within  the  class  ojf 
"property  acquired  after  marriage"  referred 
to  and  defined  in  section  2680,  supra. 

This  question  has  been  considered  by  a 
number  of  courts  where  the  community  law 
prevails.  Eraemer  v.  Kraemer,  52  Cal.  302, 
is  a  case  where  the  husband  and  wife  had 
accumulated  property  in  Illinois  which,  un- 
der the  laws  of  Illinois,  became  the  separate 
property  of  the  husband,  and  had  removed  to 
California,  and  the  husband  had  invested  it 
in  real  estate  in  the  latter  state,  where  the 
community  property  law  prevails  and  under 
which  the  wtfe  was  entitled  to  one-half  in- 


terest therein.  The  court  held  that  tlie  mere 
act  of  investing  the  husband's  separate  prop- 
erty accumulated  in  the  state  of  Illlaois  in 
property  In  the  state  of  California  did  not 
change  the  nature  of  the  ownership  or  of 
the  title  by  which  the  property  was  held,  and 
that  it  would  still  remain  the  separate  prop- 
erty of  the  husband.  The  syllabus  to  that 
case  says:  "If  husband  and  wife  acquire 
personal  property  in  one  state  and  then  re- 
move to  another  state  with  the  same,  the  law 
of  the  state  where  they  lived  when  the 
property  was  acquired  governs  as  to  whether 
it  Is  separate  or  community."  This  case  was 
cited  with  approval  in  Shumway  v.  Leakey, 
67  Cal.  458,  8  Pac.  12.  It  was  again  cited, 
approved,  and  followed  in  Estate  of  Bur- 
rows, 136  Cal.  113,  68  Pac.  488.  In  the  Bur- 
rows Case,  a  marriage  took  place  in  the 
state  of  Kansas,  and  the  parties  there  ac- 
cumulated considerable  property.  The  state 
of  Kansas,  however,  had  no  community  prop- 
erty law,  and  in  that  state  the  husband  is 
the  absolute  owner  of  all  property  acquired 
and  accumulated  during  coverture.  The  par- 
ties moved  to  California,  and  there  the  prop- 
erty was  iuvested,  and  the  court  held  that 
the  property  acquired  in  California  was  held 
by  the  same  title  and  ownership  as  that 
with  which  it  was  purchased.  The  court 
said:  "All  be  had  In  Kansas  belonged  to 
him  and  was  his  separate  property  when  be 
arrived  in  California,  no  matter  whether  it 
was  acquired  in  Kansas  before  or  after 
marriage.  *  *  *  He  started  from  Kansas 
with  money  which  was  wholly  his;  I  fall  to 
see  how  the  ownership  was  or  could  be 
changed  by  its  removal  here." 

The  community  property  law  prevails  In 
Texas,  and  in  Bletben  v.  Bonner,  30  Tex.  Civ. 
App.  585,  71  S.  W.  290,  the  Supreme  Court 
had  under  consideration  a  similar  question 
where  property  had  been  accumulated  by  hus- 
band and  wife  In  Massachusetts  where  the 
community  property  law  does  not  prevail 
The  husband  thereafter  removed  to  Texas 
and  invested  the  money  in  property  in  the 
latter  state.  The  question  arose  as  to  wheth- 
er under  the  community  laws  of  Texas  the 
wife  acquired  a  community  interest  in  the 
property.  The  court,  among  other  things, 
said:  "Lands  in  Texas,  purchased  by  a  mar- 
ried man,  after  moving  there,  with  money 
which  he  earned  in  another  state  while  a 
citizen  thereof,  under  the  laws  of  which 
the  money  was  his  separate  property,  are  not 
community  property."  The  court  in  that 
case  was  presented  with  the  same  proposi- 
tion that  is  presented  here,  namely,  that  they 
were  called  upon  to  enforce  the  laws  of  a 
sister  state  within  the  borders  of  Texas. 
The  court  answered  that  question  as  follows: 
"It  is  suggested  that  this  view  Involves  the 
enforcement  of  the  laws  of  a  sister  state  by 
a  Texas  court  In  the  disposition  of  property 
here  situated.  But  not  so.  We  have  merely 
a.scertained  the  law  of  Massachusetts  as  a 
fact  in  determining  the  quality  or  extent  of 
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the  title  to  money  acquired  In  Massachusetts 
by  a  citizen  or  citizens  of  that  state,  and 
thereafter  brought  into  and  invested  in  this 
state.  It  may  seem  that  Massachusetts,  the 
boasted  center  of  advanced  thought,  should 
long  since  liave  discarded  the  rule  invoked  in 
behalf  of  L.  B.  Blethen,  and  relegated  it  to 
its. place  among  the  rejected  barbarisms  of 
the  common  law.  But,  whatever  may  be  our 
opposition  to  the  common  law  In  tills  par- 
ticular, and  the  extent  of  our  admiration  for 
the  rule  of  the  civil  law,  so  firmly  embedded 
In  the  hearts  and  Jurisprudence  of  the  Texas 
people,  that  the  fruits  of  the  Joint  effort  of 
husband  and  wtfe  shall  be  shared  equally 
between  them,  the  power  of  the  people  of 
Massachusetts  to  determine  for  themselves 
the  conditions  upon  which  her  citizens  may 
,  acquire  and  hold  property  within  her  own 
borders  must  be  conceded,  and  we  have  no 
power  to  alter  the  status  of  property  fixed 
and  vested  by  such  laws  before  Its  introduc- 
tion Into  this  state.  We  have  simply  deter- 
mined the  character  of  L.  B.  Blethen's  title 
to  the  money  with  which  the  lands  in  con- 
troversy were  purchased  as  a  fact,  and  ap- 
plied thereto  the  law  of  Texas."  The  Blethen 
Case  was  followed  and  approved  by  the 
Court  of  Civil  Appeals  of  Texas  in  Thayer 
y.  Clarke,  77  S.  W.  1050. 

A  Somewhat  similar  principle  of  law  was 
ennnclated  by  the  Supreme  Court  of  Louisi- 
ana in  Young  ▼.  Templeton,  4  La.  Ann.  254, 
60  Am.  Dec.  S63,  where  the  civil  law  prevails 
from  which  the  community  property  law 
was  derived. 

The  community  property  law  likewise  pre- 
vails In  the  state  of  Washington,  and  in 
Brookman  v.  Durkee,  46  Wash.  678,  90  Pac. 
914,  12  L.  R.  A  (N.  S.)  921,  123  Am.  St  Rep. 
944,  13  Ann.  Cas.  839,  the  Supreme  Court  of 
that  state  held  that:  "Where  money  acquir- 
ed In  the  course  of  trade  In  another  state  is 
the  separate  property  of  the  husband  there. 
It  will  continue  to  be  his  property  when 
brought  Into  this  state,  as  will  property  pur- 
chased here  with  it,  whether  real  or  per- 
sonal, notwithstanding  Balllnger's  Ann.  Codes 
ft  St.  i  4490,  providing  that  property  acquir- 
ed by  a  husband  after  marriage,  otherwise 
than  by  gift,  bequest,  devise,  or  descent,  is 
community  property,  since  a  contrary  con- 
etmction  would  destroy  vested  rights."  To 
the  same  effect,  see  Elliott  v.  Hawley,  34 
Wash. '585,  76  Pat  93, 101  Am.  St.  Rep.  1016. 
The  Brookman-Dnrkee  Case  has  been  dted 
with  approval  In  Coipe  v.  Lindblom,  57  Wash. 
106,  106  Pac.  637,  and  Alaska  Banking  & 
Salfe  Deposit  Co.  v.  Noyes,  64  Wash.  672,  117 
Pac.  492. 

[7]  It  has  been  farther  argued  In  this 
case  that,  after  an  order  of  sale  by  the  pro- 
bate court  had  been  made  of  this  property 
on  the  theory  that  it  was  community  proper- 
ty and  the  sale  bad  been  made  and  confirm- 
ed, the  Judgment  became  res  adjudicata  un- 
der the   authority  of   Clark  v.   Bossier,   10 


Idaho,  348,  78  Pac.  358,  3  Ann.  Cas.  231,  and 
that  an  action  win  not  thereafter  lie  In  the 
district  court  questioning  the  title  conveyed 
under  the  probate  sale.  As  was  said  by 
this  court  in  Miller  v.  Mltcha'm,  21  Idaho, 
741,  123  Pac.  941,  "probate  courts  have  ex- 
clusive, original  Jurisdiction  In  the  settle- 
ment of  estates  of  deceased  i)ersons,  and 
it  Is  within  the  Jurisdiction  of  those  courts 
to  determine  Wiho  are  the  heirs  of  a  deceased 
person  and  who  is  entitled  to  succeed  to  the 
estate  And  their  respective  shares  and  inter- 
ests therein.  The  decrees  of  probate  courts 
are  conclusive  in  such  matters.  A  probate 
court,  however,  does  not  have  Jurisdiction 
to  determine  adverse  claims  or  an  adverse 
title  to  real  estate,  except  In  so  far  as  such 
questions  arise  between  the  heirs  or  devisees 
of  an  estate  and  are  necessary  to  be  de- 
termined in  the  administration  of  the  es- 
tate." In  other  words,  a  probate  court  has 
no  authority  in  the  administration  of  an  es- 
tate to  order  and  confirm  the  sale  of  real 
estate  which  belongs  to  some  one  else  and 
which  did  not  In  fact  or  law  belong  to  the 
estate  being  administered.  A  decree  in  sucb 
a  case  could  not  and  would  not  be  conclu- 
sive or  res  adjudicata  against  the  owner  of 
such  property  unless  he  became  a  party  to 
the  proceeding  and  participated  in  the  liti- 
gation and  allowed  the  Judgment  to  become 
final  under  the  statute.  In  such  a  case  he 
might  be  estopped  raising  the  same  question. 

In  this  case  It  does  not  appear  that  ap- 
pellant is  urging  his  rights  to  the  detriment 
of  any  one  who  relied  upon  the  probate  pro- 
ceeding, or  that  the  question  here  Involved 
was  Utlgated  or  attempted  to  be  litigated  in 
that  proceeding.  It  is  true  that  it  was  as- 
sumed that  this  was  community  property 
at  the  time  of  the  administration;  but  no 
one  acquired  any  right  or  Interest  under  the 
probate  proceedings  which  will  be  adversely 
affected  by  this  decree  so  far  as  appears 
from  the  record.  We  conclude,  therefore, 
that  the  probate  proceedings  are  not  a  bar 
to  this  action,  nor  do  they  estop  the  appel- 
lant here  from  asserting  his  rights. 

The  Judgment  should  be  reversed,  and  it 
la  so  ordered,  and  the  cause  is  remanded, 
with  direction  to  take  further  proceedings  in 
accordance  with  the  views  herein  expressed. 
Costs  awarded  In  favor  of  appellant 

STEWART,  a  J.,  and  SDLLIVAN,  J, 
concur. 


(22  Idaho,  328) 
In  re  RECEIVERSHIP  OF  GREAT  WEST- 
ERN BEET  SUGAR  CO. 
CANNON  T.  HEWITT. 
(Supreme  Court  of  Idaho.    July  15,  1912.) 
(Syttalut  hy  th«  Reporter.) 

1.  Receivebs  (§  136*)— Sales— DiscwenowoF 
Court. 

Where  a  public  sale  has  been  made  by  a 
receiver,  in  compliance  with  an  order  of  the 
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court,  of  property  In  his  hands  as  such  receiv- 
er, under  notices  requiring  a  casii  payment  on 
the  day  of  the  sale,  and  a  bid  is  made  within 
the  terms  of  the  sale,  but  the  intending  pur- 
chaser is  unable  to  secure  sufBcient  funds  im- 
mediately with  which  to  make  such  cash  payr 
ment,  it  is  a  reasonable  exercise  of  discretion  on 
the  part  of  the  district  judge  to  extend  the 
time  within  which  such  payment  shall  be  made, 
where  no  injury  is  done  to  any  one  by  failure 
of  the  purchaser  to  pay  at 'once  the  eum  due  on 
bis  bid. 

[Ed.  Note.— For  other  cases,  see  Receiven, 
Cent.  Dig.  §{  236-238;   Dec.  Dig.  i  136.*] 

2.  Receivebs  (t  133*)— Sales— DiscBETioN  or 

COUBT. 

A  trial  judge  in  equity  proceedings,  exer- 
didng  authority  over  a  sale  of  property  in  the 
hands  of  a  receiver  appointed  b^  such  court, 
has  discretionary  power  to  modify  all  orders 
affecting  such  sale  by  subsequent  orders. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  f  229;  Dec.  Dig.  {  133.*] 

3.  Receivebs    (i   136*)— Sales— Payment  of 
Bid — Effect  of  Delay. 

At  a  public  sale  of  property  by  a  receiver, 
the  mere  failure  of  a  successful  bidder  to  im- 
mediately malce  the  payment  on  his  bid  requir- 
ed by  the  terms  of  the  sale  does  not  destroy  the 
right  of  the  receiver  to  demand  or  accept  such 
payment  later,  where  the  rights  of  others  are 
not  injuriously  affected  by  such  delay. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  {{  236-238;   Dec.  Dig.  {  136.*] 

4.  Judicial  Sales  (§  32*) —Vacation  — In- 
tebest  of  pebsons  seeking  vacation. 

In  order  to  justify  setting  aside  a  judicial 
sale  on  behalf  of  one  attactcing  it  on  the  ground 
of  alleged  irregularities  in  the  conduct  of  such 
sale,  the  person  attacking  such  sale  should  al- 
lege and  establish  injury  to  himself  resulting 
from  the  irregularities  complained  of. 

[EM.  Note. — For  other  cases,  see  Judicial 
Sales,  Cent  Dig.  {  69;   Dec.  Dig.  i  32.*] 

6.  Judicial  Sales  (8  32*) —Validitt— Es- 
toppel TO  Question. 

One  who  has  acquiesced  in  an  irregularity 
In  the  conduct  of  a  judicial  sale  at  the  time 
thereof,  and  does  not  show  afBrmatively  that 
he  has  been  injured  thereby,  should  not  after- 
wards be  heard  to  question  its  validity  on  the 
ground  of  such  irregularity. 

[Ed.  Note. — For  other  cases,  see  Judicial 
Sales,  Cent  Dig.  {  69;  Dec.  Dig.  f  32.*] 

Appeal  from  District  Court,  Elmore  Coun- 
ty;  Edward  A.  Walters,  Judge. 

Action  by  O.  E.  Cannon,  receiver  of  the 
Great  Western  Beet  Sugar  Company,  against 
Henry  Hewitt,  Jr.,  a  Uenholder,  for  conflrma- 
tlon  of  a  receiver's  sale.  From  an  order  con- 
firming the  sale,  the  Uenholder  appeals.  Af- 
firmed. 

J.  B.  Eldrldge  and  Chas.  F.  Reddocb,  both 
of  Boise,  for  appellant.  Sullivan  ft  Sullivan 
and  R.  Garland  Draper,  all  of  'Boise,  for  re- 
spondent 

DAVIS,  District  Judge.  On  October  29, 
1909,  O.  E.  Cannon  was  appointed  receiver  of 
the  assets  of  the  Great  Western  Beet  Sugar 
Company  by  the  district  court  of  the  Fourth 
Judicial  district,  and  on  November  10,  1911, 
the  judge  of  said  court  authorized  such  re- 
ceiver to  sell  all  the  property  of  said  com- 
pany in  order  to  pay  Its  debts.    The  receiv- 


er thereupon  fixed  December  15,  1911,  ao  the 
date  of  such  sale,  and  gave  due  notice  there- 
of; but  on  December  1,  1911,  Henry  H. 
Hewitt,  Jr.,  the  holder  of  a  Uen  against  said 
property  and  appellant  herein,  obtained  a 
writ  of  prohibition  from  tills  court,  restrain- 
ing said  receiver  and  the  Judge  of  tbe  dis- 
trict court  from  proceeding  further  under 
said  order  pending  a  hearing  of  said  matter 
and  decision  relative  thereto  by  this  court, 
and  said  sale  was  thereupon  postponed  until 
December  28,  1911.  Prior  to  said  date,  this 
court  quashed  said  writ  and  refused  to  fur- 
ther prohibit  said  sale.  But  at  tbe  request 
of  R.  G.  Smith,  an  attorney  for  appellant 
herein,  for  time  within  which  to  investigate 
said  matter,  and  to  endeavor  to  Induce  oth- 
ers to  Join  him  In  a  compromise  settlement 
of  the  claims  against  said  company,  the  date 
of  .said  sale  was  deferred,  and  was  reset  for 
January  6,  1912.  No  settlement  being  made 
by  the  Interested  parties,  an  auction  sale 
of  said  property  was  held  on  said  date,  and 
a  considerable  number  of  people  appeared, 
two  of  whom  submitted  bids  In  excess  of 
the  minimum  amount  of  $56,546.79,  fixed  by 
the  court  as  the  lowest  sum  that  could  be 
accepted.  I>.  G.  Bradley,  an  agent  of  Hew- 
itt, was  present  at  said  sale,  but  declined  to 
bid  on  said  property,  and  the  bid  of  Harry 
Watkins  for  $56,547.79,  being  the  highest  bid 
offered,  was  accepted  by  the  receiver,  and  the 
property  was  strucli  off  to  him.  But  when 
he  was  called  upon  on  that  day  to  pay  the 
25  per  cent  cash  required  to  be  paid  at  the 
time  of  the  sale  by  the  terms  of  tbe  order 
Issued  by  said  court  authorizing  said  sale, 
Watkins  was  unable  to  make  tbe  payment, 
and  asked  for  a  little  time  within  which  to 
secure  the  money.  The  receiver  thereupon 
consulted  the  Judge  of  the  district  court  who 
directed  said  receiver  to  allow  Watkins  a 
couple  of  days  within  which  to  pay  the 
$14,136.95  then  due. 

Thereafter  said  L.  G.  Bradley  resumed  ne- 
gotiations with  the  attorney  for  the  receiver 
and  others  for  a  compromise  settlement  of 
the  claims  against  said  company,  and,  In  or- 
der to  afford  an  opportunity  for  Watkins  to 
raise  said  money,  either  through  a  compro- 
mise settlement  with  Hewitt  and  other  claim- 
ants, or  otherwise,  the  Judge  of  the  district 
court  directed  that  payment  thereof  be  not 
required  by  the  receiver  until  further  orders 
of  the  court  Hewitt  and  the  others  Interest- 
ed In  the  negotiations  were  still  unable  to 
agree  upon  a  settlement,  and  Watkins  pro- 
cured the  necessary  money  from  Jkmes  H. 
Brady  and  made  tbe  payment  of  25  per  cent 
of  his  bid  of  January  23,  1912,  and  was  given 
a  certificate  of  sale  for  said  property.  The 
receiver  thereupon  filed  bis  return,  and  pray- 
ed for  an  order  confirming  said  sale,  and  a 
day  was  set  for  a  bearing  thereon.  The  ap- 
pellant herein  thereafter  filed  a  motion  to 
set  aside  the  proceedings  of  the  receiver  In 
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the  matter  of  said  sale,  and  prayed  that  an- 
other sale  be  ordered. 

The  district  court  overruled  appellant's  ob- 
jections to  the  confirmation  of  said  sale,  and 
made  an  order,  on  February  10,  1912,  approv- 
ing and  confirming  the  same,  and  granting 
Watkins  further  time  within  which  to  make 
the  additional  payment  of  $42,410.87,  and 
about  a  month  later  the  final  payment  of 
the  full  purchase  price  was  made. 

The  appeal  herein  Is  prosecuted  by  Hewitt 
to  determine  the  validity  of  the  order  of  the 
trial  court  in  overruling  his  objections  to 
said  proceeding  and  confirming  the  sale  of 
said  property. 

[1]  The  principal  question  raised  Is  as  to 
whether  or  not  the  district  Judge  had  au- 
thority or  right  to  authorize  the  receiver  to 
grant  further  time  to  the  purchaser  at  such 
sale  within  which  the  25  per  ceut.  cash  pay- 
ment should  be  made,  although  the  notices 
of  sale  stated  that  such  amount  should  be 
paid  on  the  date  of  sale. 

Unquestionably  it  is  the  duty  of  a  re- 
ceiver to  make  any  sale,  authorized  by  the 
district  court,  exactly  according  to  the  terms 
of  the  order  authorizing  such  sale,  and  he 
should  promptly  collect  any  cash  payment 
required.  In  equity  proceedings  a  district 
Judge  has  a  wide  discretion  in  exercising 
authority  necessary  to  protect  all  interests; 
and,  where  a  sale  has  been  made  under  no- 
tices requiring  a  cash  payment  on  the  date 
of  the  sale,  and  a  bid  is  made  within  the 
terms  of  the  sale,  and  the  intending  pur- 
chaser Is  unable  to  secure  sufficient  funds 
immediately  with  which  to  make  such  cash 
payment,  it  is  a  reasonable  exercise  of  dis- 
cretion on  the  part  of  a  district  judge  to 
extend  the  time  within  which  such  payment 
shall  be  made,  where  no  Injury  is  done  to 
any  one -by  failure  of  the  purchaser  to  pay 
at  once  the  sum  due  on  his  bid. 

[2]  The  law  appears  to  be  well  establish- 
ed that  a  trial  judge  in  equity  proceedings, 
exercising  authority  over  a  sale  of  property 
in  the  control  of  the  court,  has  discretionary 
power  to  modify  all  orders  affecting  such 
sale  by  subsequent  orders.  Fid.  Ins.  Trust 
&  Safe  Dep.  Co.  v.  Roanoke  Iron  Co.  (C.  C.) 
84  Fed.  752;  Mining  Co.  v.  Mason,  145  U.  S. 
349,  12  Sup.  Ct  887,  36  L.  Ed.  732;  Magann 
▼.  Segal,  92  Fed.  252,  34  C.  C.  A.  323;  24 
Cyc.  26,  84;  Fowler  v.  Kruts,  54  Kan.  622, 
38  Pac.  809;  Godchaux  v.  Morris,  121  Fed. 
482,  57  C.  0.  A.  434. 

Freeman  on  Void  Judgment  Sales,  at  pages 
S8  and  89,  says:  "It  Is  sometimes  said  that 
a  sale  made  under  a  decree  must  pursue  the 
directions  therein  contained;  that  a  depart- 
ure from  these  directions  renders  the  sale 
Told.  But  to  invoke  this  rule  the  departure 
must  be  of  a  very  material  character,  and 
must,  we  think,  be  a  departure  which  has 
not  been  approved  by  a  decree  of  confirma- 
tion entered  In  the  court  which  ordered  and 
bad  supervision  of  the  sale.  In  truth,  a 
court  is  not  absolutely  bound  by  the  terms 
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of  Its  order  or  decree  respecting  the  mode 
of  sale.  It  may,  though  the  sale  is  directed 
by  It,  refuse  confirmation  if  it  appears  that 
the  mode  was  one  calculated,  under  the  cir- 
cumstances, to  result  In  a  sacrifice  of  the 
property;  that  such  result  has  been  realiz- 
ed; and  that  a  new.  sale  in  a  different  mode 
may  be  more  equitable.  If  the  court  has 
power  to  direct  the  terms  of  the  sale  in  tiie 
first  instance.  It  may  change  them  after- 
wards; and  If  an  officer  or  other  agent  of 
the  law,  or  of  the  court,  in  making  a  sale, 
departs  from  the  directions  of  the  decree, 
the  court  may  nevertheless,  by  confirming 
the  sale,  ratify  his  action,  provided,  always, 
that  the  terms  so  ratified  are  such  as  the 
court  had  power  to  impose  In  the  first  In- 
stance." 

[3]  It  does  not  necessarily  follow  that  the 
modification  of  the  conditions  required  by 
the  order  authorizing  a  sale  made  by  the 
court  Issuing  such  order,  after  the  sale  was 
made,  results  in  converting  such  sale  Into  a 
private  sale,  where  such  change  consists 
simply  In  extending  the  time  of  payment. 
Where  all  requirements  are  complied  with 
prior  to  the  sale,  the  purchaser  at  such  sale 
is  bound  on  fats  bid,  and  the  seller  can  be 
compelled  to  deliver  the  property;  and  In 
case  the  bidder  cannot  readily  perform  his 
l^al  obligation,  or  Is  unwilling  to  do  sd, 
the  seller  has  a  legal  right  to  proceed  against 
him.  And  the  mere  failure  of  the  bidder  to 
Immediately  make  the  payment  necessary  on 
his  bid 'does  not  destroy  the  right  of  the 
seller  to  require  or  accept  such  payment 
later,  esipecially  where  the  rights  of  others 
are  not  injuriously  affected  by  such  delay. 

[4]  In  this  case  the  an>ellant  makes  no 
showing  of  any  nature  whatever  as  to  any 
injury  resulting  to  him  by  the  delay  in  the 
collection  of  the  amount  due  on  the  bid  made 
by  Watkins;  nor  does  he  make  any  claim 
that  a  larger  sum  could  be  secured  for  the 
property  sold,  should  a  resale  be  ordered. 
And,  while  It  is  argued  that  the  sale  was 
for  an  Inadequate  consideration,  there  Is 
nothing  in  the  record  to  substantiate  that 
contention.  In  order  to  justify  setting  aside 
a  sale  on  belialf  of  a  person  attadiing  It, 
he  should  allege  and  establish  injury  to  him- 
self resulting  from  the  irregularities  com- 
plained of.    17  Am.  &  Eng.  Enc.  Law,  995. 

Under  these  conditions.  It  is  purely  a  legal 
question  as  to  whether  or  not  the  district 
judge  had  the  authority  to  make  the  order 
extending  the  time  of  payment,  since.  If  he 
had  any  discretion  whatever  In  the  matter, 
in  the  absence  of  a  showing  that  he  Improp- 
erly exercised  such  discretion,  his  order 
should  be  sustained. 

[B]  The  appellant  In  this  case  caused  two 
extensions  of  time  prior  to  sale,  and  was 
represented  by  an  agent  at  the  place  of  sale 
on  the  date  thereof,  and  was  acquainted 
with  all  the  facts  connected  therewith.  By 
negotiating  through  an  agent  for  the  pur- 
chase of  the  title  secured  by  Watkins,  having 
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full  knowledge  of  his  failure  to  make  the 
cash  payment  required  tCt  the  time,  and 
knowing  of  the  extension  granted  to  Wat- 
kins  by  the  court,  the  appellant  may  rea- 
sonably be  said  to  have  acquiesced  in  the 
conditions  of  which  he  is  now  complaining. 
And  one  who  has  acquiesced  In  an  irregular- 
ity in  the  conduct  of  a  sale,  where  he  can- 
not show  aflBrmatlTely  that  he  has  been  in- 
jured thereby,  should  not  afterwards  be 
heard  to  question  Its  yalidity  on  the  grounds 
of  such  Irregularity.  Sawyer  v.  Hentz,  74 
Ark.  324,  85  S.  W.  775;  24  Cyc.  38;  Ma- 
quoketa  v.  WlUey,  35  Iowa,  323;  In  re 
Sheets  Lum.  Co.,  52  La.  Ann.  1337,  27  South. 
809;  Hartshome  v.  Reeder,  3  Ohio  Dec.  (Re- 
print) 109;  Atcbeson  v.  Hutchison,  51  Tex. 
223;  Blanks  y.  Farmers'  Loan  &  Trust  Co., 
122  Fed.  849,  59  0.  C.  A.  59. 

The  law  and  the  equity  of  the  case  seems 
to  be,  therefore,  as  determined  by  the  dis- 
trict court;  and  the  Judgment  of  the  lower 
court  is  affirmed,  with  costs  to  respondent 

STEWART,  C.  J.,  concurs.  SULLIVAN, 
J.,  sat  at  the  bearing,  bnt  took  no  part  in 
the  decision. 


\?2  Idabo,  MO) 

STATE  V.  TTURASPB. 
(Supreme  Court  of  Idabo.     Aug.  8,  1912.) 

(Byttdbut  T>v  t*e  Court.)   ' 

1.  Indictment  and  Infobuation  (8  137*)  — 

PRELIMINABT    PBOCEEDINGS  —  BXAMINATIOK 

---Complaint. 

Where  a  complaint  was  filed  before  a  mag- 
istrate, charging  the  defendant  in  the  name  of 
Luis  Trespi,  and  such  defendant  was  commit- 
ted under  the  name  of  Lewis  Uterspi  and  an 
information  was  filed  in  the  district  court  by 
the  prosecuting  attorney,  charging  said  defend- 
ant with  the  same  crime  in  the  name  of  Luis 
Yturaape,  and  upon  arraignment  in  the  district 
court,  as  provided  by  law,  he  answered  that 
Luis  Yturaspe  was  his  correct  name,  and  it  ap- 
pears from  the  record  that  the  person  against 
whom  the  information  was  filed  is  the  same 
person  who  was  examined  before  the  commit- 
ting magistrate  and  committed,  and  that  the  of- 
fense was  the  same,  the  information  should  not 
be  quashed  upon  the  ground  that  the  defendant 
never  had  a  preliminary  examination. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  i§  480-487;  Dec. 
Dig.  I  137.»] 

2.  Criminal    Law    (j    211*)  —  Pbeliminabt 

Pboceedings— Complaint. 

Under  the  provisions  of  section  7509,  Rev. 
Codes,  a  complaint  upon  which  a  defendant  is 
arrested  and  brought  before  a  magistrate  upon 
arraignment  is  not  required  to  state  the  true 
name  of  the  defendant,  and  neither  is  the  de- 
fendant required  to  disclose  his  correct  name; 
bnt  such  defendant  may  be  prosecuted,  either 
Ottder  A  fictitious  name,  or  his  true  name,  as 
appears  by  the  evidence,  and  if  the  defendant 
is  charged  by  a  fictitious  name,  and  his  true 
name  is  disclosed,  then  his  true  name  should 
be  Inserted  instead  of  the  fictitious  name;  but 
if  the  true  name  is  not  disclosed,  and  the  fic- 
titious name  is  used  as  the  name  of  the  defend- 


ant, such  fact  does  not  render  snch  ezaaiination 
void. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  %%  420-430,  431;  Dec  Dig.  { 
21L*] 

3.  Criminal  Law  (|  236*)— Pbeuminabt  Ex- 
ami  NATION— Recobds— Sufficiency. 

The  provisions  of  section  7576,  Rev.  Codes, 
as  to  the  holding  of  an  examination  and  the 
taking  of  testimony  and  certifying  the  same  by 
the  magistrate  should  be  substantially  complied 
with,  and  the  certificate  of  the  magistrate 
should  show  that  the  evidence  taken  by  the 
stenographer  in  shorthand  is  certified  by  the 
stenographer,  as  required  by  section  4,  and 
that  the  same  is  true  and  correct;  if  taken  in 
writing,  it  must  be  subscribed  and  sworn  to  by 
the  witness;  and  where  a  witness  has  given 
testimony,  under  the  statute,  upon  preliminary 
examination,  the  testimony  of  such  witness 
should  be  subscribed  by  the  witness  and  sworn 
to  before  the  magistrate,  and,  after  all  the 
evidence  has  been  taken,  then  the  magistrate, 
under  the  statute,  is  required  to  make  a  final 
certificate,  certifying  that  the  requirements  of 
this  section  of  the  statute  have  been  complied 
with. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §|  489-491;  Dec.  Dig.  {  236.*1 

4.  Assault  and  Battkbt  (§  92*)— Cbiminal 
Pkosecction— Sufficiency  of  JBvidence. 

Evidence  in  this  case  examined,  and  held 
sufficient  to  support  the  verdict  of  the  jury. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  {§  137-139;  Dec  Dig.  | 
92.*] 

6.  Assault  and  Battbbt  (|  50*)— Cbiminal 
Liability  —  Elements  of  Offense  — "As- 
sault." 

Under  the  provisions  of  section  6727,  Rev. 
Codes,  an  "assault"  consists,  not  only  in  an  un- 
lawful attempt  to  commit  a  violent  injury  up- 
on the  person  of  another,  bnt  snch  unlawful 
attempt  to  commit  a  violent  injury  must  be 
coupled  with  the  present  ability  to  commit  such 
injury. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  %  70;   Dec.  Dig.  S  50.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  532-538;   vol.  8,  p.  7582.] 

6.  Assault  and  Battery  (§  56*)— Criminal 
Prosecution  — Instruction  — 'Assault"— 
"Deadly  Weapon." 

An  instruction  of  the  court  to  the  jury  up- 
on a  charge  of  assault,  "that  a  mere  threat  or 
menace  to  do  violence,  without  any  overt  at- 
tempt to  do  violence,  is  not  an  assault;  that 
an  apparent  effort  to  do  violence,  without  the 
existence  of  a  present  ability  at  the  time  to 
do  the  violence  apparently  attempted,  would 
not  be  an  assault;  and  that  a  gun  is  not  a 
deadly  weapon,  within  the  meaning  of  the  stat- 
ute, unless  it  is  loaded;  consequently  in  this 
case,  in  order  that  you  may  find  the  defendant 
guilty,  you  must  find  beyond  a  reasonable 
doubt  that  be  pointed  and  aimed  a  Joaded  gun 
at  the  complaining  witness,  James  A.  Percy, 
within  a  distance  at  which  the  gun.  if  dis- 
charged, could  have  committed  a  violent  Injury 
upon  the  person  of  the  complaining  witness, 
and  that  the  defendant  unlawfully  attempted 
to  commit  such  injury  by  means  of  such  gun"— 
is  correct 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  §§  80,  81;  Dec.  Dig.  %  56.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1853-1856;    vol.  8,  p.  7627.] 

7.  Assault  and  Batteby  (8  66*)— Cbiminal 
Responsibility  —  Elements  of  OFrB.^.sE  — 
Intent. 

Upon  a  prosecution  for  assault,  if  the  ev- 
idence shows  that  the  gun  pointed  at  the  as- 
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sanlted  party  Is  unloaded,  although  threats  are 
made,  there  is  an  absence  of  an  intent  to  in- 
flict a  bodily  injury,  because  the  party  charged 
can  hsTe  no  •intent  to  inflict  bodily  injury, 
knowing  at  the  time  the  gun  is  drawn  that  the 
same  is  unloaded,  and  that  no  injury  can  be 
inflicted  because  of  the  inability  to  discharge  the 
same.  This  rule  means  necessarily  that  the 
person  mast  have  an  intent  and  also  a  present 
ability  to  commit  the  injury. 

[Ed.  Note.— For  other  cases,  see  Aasault  and 
Battery,  Cent  Dig.  U  80,  81;  Dec.  Dig.  {  56.*] 

(Aiditionol  Syllahu*  iy  Editorial  Staff.) 

&  Gbiiumal  Law   (|  1144«)  —  Appeal  —  Re- 
view—Pbesumptionb. 

Where  the  record  made  by  the  committing 
magtstrate  upon  a  preliminary  examination  and 
transmitted  to  the. clerk  of  the  district  court, 
npon  which  the  information  was  filed,  is  not 
in  the  record  on  appeal,  it  will  be  presumed 
that  the  record  was  properly  certified. 

[Ed.  Note.— Fop  other  cases,  see  Criminal 
Law,  Cent  Dig.  jl  2736-2764,  2766-2771, 
2774-2781,  2901,  3016-3037;  Dec.  Dig.  I 
1144.*] 

9.  Cbiminai.  Law  (|  829*>— iNSTRUCiioNe. 

In  a  prosecution  for  assault,  an  instruc- 
tion that,  in  order  to  find  defendant  guilty,  the 
jury  must  find  that  the  gun  pointed  by  defend- 
ant at  the  complaining  witness  was  a  loaded 
gun,  and  that  there  was  an  attempt  by  de- 
fendant to  discharge  it  was  sufficiently  covered 
by  an  instruction  that,  in  order  to  find  de- 
fendant guilty,  the  jury  must  find  that  he  point- 
ed and  aimed  a  loaded  gun  at  the  complaining 
witness  within  a  distance  at  which  the  gun,  if 
discharged,  could  have  committed  a  violent  in- 
Jury  upon  the  complaining  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2011 ;    Dec.  Dig.  {  829.*] 

10.  Cbiminai.  Law  (J  829*)— Instbuctionb. 

In  a  prosecution  for  assault,  a  request  to 
instruct  that  the  complaining  witness'  reputa- 
tion for  peace  and  quietude  in  the  community 
was  bad  may  be  considered  as  evidence  that 
the  complaining  witness,  and  not  the  defend- 
ant was  the  aggressor,  -was  sufficiently  covered 
by  an  instruction  that  the  testimony  as  to  the 
character  of  the  complaining  witness  for  peace 
and  quietude  was  admitted  to  assist  In  deter- 
mining whether  he  gave  the  defendant  reason- 
able cause  to  apprehend  such  danger  as  to  jus- 
tify the  defendant  in  drawing  bis  gun  on  him 
on  the  ground  of  self-defense,  as  defined  in  the 
instructions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  2011;   Dec.  Dig.  i  829.*] 

Appeal  from  District  Court,  Ada  County; 
John  F.  MacLane,  Judge. 

Luis  yturaspe  was  conricted  of  assault 
with  a  deadly  weapon,  and  appeals.  Af- 
firmed. 

Perky  &  Crow,  of  Boise,  for  appellant.  D. 
C.  McDougall,  Atty.  Gen.,  and  J.  H.  Peter- 
son and  O.  M.  Van  Duyn,  Asst  Attys.  Oen., 
for  the  State. 


STEWART,  C.  J.  On  Jnne  B,  1911.  tlie 
prosecuting  attorney  of  Ada  county  filed 
an  information  in  tlie  district  court,  ctiarg- 
ing  "that  Luis  Yturaspe  is  accused  by  this 
information  of  tbe  crime  of  assault  with  a 
deadly  weapon,  which  said  crime  was  com- 


mitted as  follows:  That  said  Luis  Tturaspe, 
on  or  about  the  29th  day  of  April,  1911,  in 
the  county  of  Ada,  in  the  state  of  Idaho, 
did  then  and  there  willfully,  unlawfully,  and 
feloniously  commit  an  assault  upon  the  per- 
son of  one  James  A.  Percy  with  a  deadly 
weapon,  to  wit,  a  certain  rifle  then  and 
there  loaded  with  powder  and  leaden  bul- 
leta    •    •    •'• 

On  tbe  9th  day  of  June,  1911,  the  defend- 
ant was  arraigned  upon  said  information, 
and,  npon  inquiry  from  the  court  whether 
the  name  by  which  he  was  Informed  against 
was  his  true  name,  he  replied  that  it  was, 
and  upon  said  date  the  court  fixed  June  10, 
1911,  as  the  time  for  the  defendant  to  plead 
to  the  information.  On  that  date  the  de- 
fendant appeared  with  his  counsel  and  filed 
a  motion  to  quash  and  set  aside  the  informa- 
tion,  and  this  motion  was  overruled. 

This  motion  is  based  upon  a  number  of 
grounds.  There  are,  how,ever,  only  three 
grounds  urged  upon  this  appeal:  First,  that 
the  defendant  has  never  had  a  preliminary 
examination,  because  the  complaint  filed  in 
the  justice's  court  before  whom  the  examina- 
tion was  held  charges  an  offense  against  one 
Luis  Trespi,  and  not  this  defendant;  sec- 
ond, that  the  depositions  upon  which  tbe  in- 
formation is  based  do  not  show  that  a  public 
offense  or  crime  was  committed  by  the  de- 
fendant, but,  on  the  contrary,  show  that  the 
defendant  against  whom  the  testimony  was 
taken  was  Lewis  Uterspl,  and  not  this  de- 
fendant; third,  that  a  portion  of  the  deposi- 
tions npon  which  the  information  is  founded 
la  not  certified  by  the  magistrate  before 
whom  tbe  prelimlDary  examination  was  had, 
and  that  such  witnesses  were  witnesses  for 
the  defendant  at  said  preliminary  examina- 
tion. 

As  a  part  of  such  motion,  there  is  an  af- 
fidavit attached,  made  by  defendant's  coun- 
sel, which  states:  "That  the  criminal  com- 
plaint on  which  tbe  information  against  said 
defendant  is  founded  and  based  charges  an 
offense  against  one  Louis  Trespi,  and  against 
no  other  person;  that  the  depositions  on 
which  the  Information  is  based  do  not  con- 
tain any  evidence  against  said  defendant  by 
name." 

The  case  was  tried  to  a  jury  and  evi- 
dence taken,  and  a  verdict  was  rendered  by 
the  Jury,  finding  the  defendant,  Luis  Ytur- 
aspe, guilty  of  assault  with  a  deadly  weapon. 
A  motion  for  a  new  trial  was  made  and 
overruled,  and  an  appeal  was  taken  from 
the  judgment,  and  also  from  the  order  over- 
ruling the  motion  for  a  new  trial. 

[11  The  first  error  alleged  is  that  the  trial 
court  erred  in  overruling  the  motion  to  set 
aside  the  information.  There  is  no  conten- 
tion on  tbe  part  of  counsel  for  appellant  that 
tbe  defendant,  who  was  Informed  against 
and  tried  under  the  name  pf  Luis  Yturaspe, 
and  who  in  answer  to  tbe  Inquiry  of  the 
court,  as  provided  by  tbe  statute,   replied 
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that  snch  was  his  true  name,  Is  not  the  per- 
son against  whom  the  complaint  was  filed 
in  the  Justice's  court  under  the  name  of 
Louis  Trespl,  and  who  was  committed  un- 
der the  name  of  Lewis  TJterspI;  and,  In  the 
absence  of  affirmative  showing  that  the  ap- 
pellant, Luis  Yturaspe,  is  not  the  same  per- 
son as  Louis  Trespl  or  Lewis  Uterspl,  who 
was  charged  In  the  complaint  filed  before  the 
magistrate,  and  who  waived  the  preliminary 
examination,  this  court  will  assume  that  the 
Information  was  filed  against  the  same  per- 
son charged  in  the  magistrate's  court  and 
committed  to  the  district  court  The  fact 
that  the  defendant  was  charged  and  commit- 
ted under  a  fictitious  or  erroneous  name 
would  be  no  reason  for  quashing  or  setting 
aside  the  information,  where  It  also  appears 
that  the  information  stated  the  true  name 
of  the  defendant,  and  also  the  same  name 
given  and  stated  hy  the  defendant  to  be  his 
true  name,  upon  the  court  making  inquiry 
of  the  defendant,  under  the  statute,  as  to 
whether  the  name  stated  in  the  Information 
was  his  true  name.  Section  7680,  Rev.  Codes, 
provides:  "When  a  defendant  is  indicted  by 
a  fictitious  or  erroneous  name,  and  in  any 
stage  of  the  proceedings  his  true  name  is 
discovered  it  must  be  inserted  in  the  subse- 
quent proceedings,  referring  to  the  fact  of 
his  being  indicted  by  the  name  mentioned  in 
the  indictment."  The  mere  fact  that  the 
appellant  was  charged  before  the  magistrate 
by  the  wrong  name  would  not  prevent  the 
holding  of  a  preliminary  examination,  for 
the  purpose  of  discovering  the  truth  or  falsi- 
ty of  the  charge  made  against  the  person 
brought  before  the  magistrate  for  such  pre- 
liminary examination,  or  prevent  the  magis- 
trate, at  any  time  during  the  proceedings, 
from  correcting  the  name  and  substituting 
the  correct  name  for  the  fictitious  and  er- 
roneous name. 

[2]  The  complaint  filed  with  the  magistrate 
holding  the  preliminary  examination,  under 
the  provisions  of  section  7509,  Rev.  Codes, 
is  required  to  contain  the  allegation,  in  writ- 
ing, that  the  person  has  been  guilty  of  some 
designated  ofTense.  When  the  defendant  is 
brought  before  the  magistrate  upon  arraign- 
ment, the  magistrate  is  required  to  inform 
the  person  of  the  charge  made  against  him 
and  his  right  to  counsel,  and  the  magistrate 
is  then  required  to  hold  the  examination, 
and  at  the  examination  the  magistrate  is  re- 
quired to  read  to  the  defendant  the  deposi- 
tions of  the  witnesses  examined  on  taking 
the  information,  and  witnesses  may  be  exam- 
ined; and  after  such  examination,  if  It  ap- 
pears from  such  examination  that  a  public 
offense  has  been  committed,  and  there  is 
sufilcient  cause  to  believe  the  defendant 
guilty  thereof,  the  magistrate  issues  his  com- 
mitment to  the  district  court.  There  is  noth- 
ing in  the  statute  prescribing  the  proceed- 
ings requiring  that  the  complaint  charging 
an  offense  before  the  magistrate  shall  state 
the  true  name  of  the  defendant,  or  that  the 


defendant  shall  give  his  true  name.  So, 
before  a  magistrate  on  a  preliminary  bxam- 
Inatlon,  a  party  may  be  charged  with  a 
crime  under  any  name,  and  when  the  true 
name  of  the  defendant  is  discovered,  if  dis- 
closed, it  may  be  Inserted  In  place  of  the 
fictitious  name.  The  appellant  in  this  case 
was  certainly  not  denied  any  constitutional 
or  legal  right  by  reason  of  the  fact  that  the 
defendant,  whose  true  name  is  Luis  Ytur- 
aspe, was  charged  by  Infomiation  with  an  of- 
fense under  the  name  of  Luis  Yturaspe, 
when  it  also  appears  that  the  defendant  was 
charged  before  the  magistrate,  in  a  written 
complaint,  with  the  same  offense  under  the 
name  of  Louis  Trespl,  and  committed  under 
the  name  of  I.ewls  Uterspl. 

The  similarity  of  the  names,  though  dif- 
ferently spelled,  used  as  the  name  of  the  de- 
fendant before  the  magistrate  and  in  the 
complaint  and  in  the  commitment,  and  also 
in  the  Information  filed  in  this  case,  would 
lead  an  ordinary  person,  unfamiliar  with 
the  pronunciation  of  snch  names,  to  pro- 
nounce them  as  the  same,  and  the  similarity 
of  snch  names  Is  sufficient  to  invoke  the 
doctrine  of  Idem  sonans.  We  do  not  be- 
lieve that  the  defendant^  was  in  any  way 
prejudiced  by  reason  of  the  fact  that  he  has 
been  called  by  a  different  name  in  the  pro- 
cedure leading  up  to  the  filing  of  the  infor- 
mation, inasmuch  as  It  affirmatively  appears 
that  the  person  of  the  defendant  was  In- 
tended each  time  such  name  was  used. 

[S]  The  second  ground  urged  on  this  ap- 
peal, that  the  court  erred  in  overruling  the 
motion  to  quash,  for  the  reason  that  the 
committing  magistrate  failed  to  certify  all 
the  depositions  or  all  of  the  testimony  taken 
before  him,  cannot  be  sustained.  The  rec- 
ord made  by  the  committing  magistrate  up- 
on the  preliminary  examination  and  trans- 
mitted to  the  clerk  of  the  district  court,  and 
upon  which  the  Information  was  filed.  Is  not 
in  the  record,  and  it  will  be  presumed  that 
the  same  was  properly  certified.  People  t. 
QrundeU,  75  Cal.  301,  17  Pac.  214. 

[3]  Section  7576,  Rev.  Codes,  provides: 
"In  all  cases  which  must  afterward  be  in- 
vestigated by  the  grand  Jury,  or  prosecuted 
by  information,  the  examination  most  be 
taken,  unless  the  person  charged  with  the 
offense  shall  waive  his  right  to  such  exam- 
ination, and  cannot  be  unreasonably  delayed 
by  either  party  and  the  testimony  must  be 
reduced  to  writing  by  the  magistrate,  or  un- 
der his  direction,  and  authenticated  in  one 
of  the  following  forms :  ♦  •  •  4.  The  evi- 
dence, if  taken  by  a  stenographer  In  short- 
hand, shall  be  transcribed  by  the  stenogra- 
pher and  certified  to  as  true  and  correct; 
if  taken  in  writing  it  must  be  subscribed  and 
sworn  to  by  the  witness,  or  if  he  refuses 
to  sign  it,  his  reason  for  refusing  must  be 
stated  in  writing  as  be  gives  it  6.  It  must 
be  signed  and  certified  by  the  mbglstrate." 

This  provision  of  the  statute  Is  maadatoi7 
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In  tbe  sense  that  an  Information  charging  a 
person  with  a  crime  cannot  be  filed  against 
a  person  without  an  examination  held  under 
the  provisions  of  this  statute.  State  t. 
Bralthwaite,  8  Idaho  (Hash.)  119,  27  Pac. 
731.  And  the  provision  with  reference  to 
holding  such  examination  and  tbe  taking  of 
the  testimony  and  certifying  the  same  by 
the  magistrate  should  be  substantially  com- 
piled with. 

This  question  was  considered  by  this  court 
In  the  case  of  State  v.  Clark,  4  Idaho,  7,  35 
Pac.  710,  and  this  court  said:  "It  is  true 
tbe  order  of  commitment  was  not  Indorsed 
on  the  depositions,  as  required  by  section 
7579  of  the  Revised  Statutes;  but  that  does 
not  deprive  the  order  of  commitment  of  Its 
validity.  The  order  was  reduced  to  writ- 
ing, and  entered  In  the  oflSdal  docket  of  the 
magistrate.  That  was  sufficient  *  •  • 
The  failure  of  the  committing  magistrate  to 
indorse  the  order  of  commitment  on  the 
depositions  taken  on  the  preliminary  exami- 
nation does  not  deprive  the  order  of  Its 
validity,  or  affect  any  substantial  right  of 
tbe  defendant  *  *  •  Informalities  or 
Irregularities  In  the  proceedings  will  not 
render  them  Invalid,  unless  they  actually 
prejudice  the  defendant,  or  tend  to  his  prej- 
udice. In  respect  to  a  substantial  right" 
And  in  considering  the  certificate  of  the 
magistrate  this  court  said:  "There  was  a 
substantial  compliance  with  the  law." 

The  certificate  required  under  the  provi- 
sions of  section  7676  is  not  in  the  record, 
and  in  the  absence  of  such  showing  the 
court  will  presume  that  the  magistrate  made 
the  certificate  required  by  the  statute. 
There  is,  however,  in  the  record  a  bUl  of 
exceptions,  which  contains  the  testimony  of 
one  witness,  to  which  is  attached  a  certifi- 
cate of  the  magistrate,  and  in  that  certifi- 
cate the  magistrate  certifies  that  "the  fore- 
going annexed  deposition  of  Walter  Thomp- 
son, a  witness  sworn  and  examined  in  be- 
half of  said  plalntur,  the  said  state  of  Ida- 
ho, was  taken  in  the  presence  of  Luis  Ytu- 
raspe,  tbe  defendant  in  the  above-entitled 
cause,  at  my  office  in  said  precinct  on  the 
8th  day  of  May,  A.  D.  1911,  and  that  said 
defendant,  Luis  Tturaspe,  was  confronted 
with  said  Walter  Thompson,  the  said  wit- 
ness, in  my  presence,  then  and  there  sitting 
as  a  court  to  bear  the  examination  in  said 
cause,  during  the  time  said  witness  Walter 
Thompson  was  testifying  and  his  said  depo- 
sition was  being  taken;  and  that  said  de- 
fendant, Luis  Yturaspe,  bad  then  and  there 
an  opportunity  to  cross-examine  and  ques- 
tion said  Walter  Thompson,  witness  in  be- 
half of  said  plaintiff,  the  said  state  of  Ida- 
ho, upon  all  matters  brought  out  on  the 
examination  In  chief.  That  before  said  wit- 
ness Walter  Thompson  testified  in  said  cause 
and  his  said  deposition  was  taken,  be,  tbe 
said  witness,  in  behalf  of  said  plaintiff,  was 
by  me,  In  the  presence  of  Luis  Yturaspe, 


said  defendant,  duly  sworn  to  tell  tbe  truth, 
the  whole  truth,  and  nothing  but  the  truth; 
I  then  and  there  having  the  power  and  law- 
ful authority  to  administer  said  oath  in  that 
behalf.  That  tbe  said  deposition  was  taken 
in  shorthand,  and  thereafter  transcribed, 
and  I  certify  that  the  annexed  deposition  Is 
a  true  and  correct  record  of  the  testimony 
given  by  said  witness." 

The  statute  above  does  not  require  that  tbe 
magistrate  shall  attach  a  separate  certificate 
to  the  testimony  of  each  witness.  It  does, 
however,  require  that  the  evidence  taken  by 
tbe  stenographer  in  shorthand  be  certified  by 
the  stenographer,  as  required  by  subdivision 
4,  and  that  the  same  is  true  and  correct; 
if  taken  in  writing.  It  must  be  subscribed 
and  sworn  to  by  the  witness;  and,  where 
a  witness  has  given  testimony  under  this 
statute  upon  preliminary  examination,  the 
testimony  of  such  witness  should  be  signed 
by  the  witness  and'  sworn  to  before  the  mag- 
istrate;, and,  after  all  the  evidence  has  been 
taken,  then  the  magistrate,  under  the  stat- 
ute, is  required  to.  make  a  final  certificate, 
certifying  In  such  certificate  the  compliance 
with  the  requirements  of  this  section  of  the 
statute  State  v.  Clark,  4  Idaho,  7,  35  Pac 
710.  The  only  Inference  that  can  be  drawn 
from  the  showing  in  this  case  is  that  the 
magistrate  made  a  separate  certificate  to  the 
evidence  of  each  witness,  as  is  shown  to 
have  been  done  by  the  testimony  of  the  wll> 
Dess  Thompson;  and,  if  such  certificate  was 
made  with  reference  to  the  other  witnesses, 
the  record  would  be  complete,  and  the  cer- 
tificates sufficient  under  the  statute.  Wheth- 
er all  the  evidence  was  certified  up  does  not 
appear,  because  the  complete  record  of  tbe 
preliminary  examination  is  not  before  us. 

Tbe  next  error  assigned  is  the  sufficiency 
of  the  evidence  to  support  the  verdict  It 
appears  from  the  evidence 'that  on  the  29th 
of  April,  1911,  the  appellant  was  In  the  em- 
ploy of  the  Highland  Live  Stock  Company 
as  foreman,  and  in  charge  of  the  handling  of 
different  bands  of  sheep  owned  by  the  High- 
land Live  Stock  Company,  which  were  being 
trailed  from  tbe  corral  and  ranch  of  tbe 
company  to  the  mountains,  after  the  mark- 
ing of  the  lambs  after  lambing.  While  the 
appellant  was  marking  lambs  at  the  ranch, 
be  was  informed  by  one  of  the  herders,  who 
came  to  the  corral,  that  some  men  with  dogs 
had  set  upon  the  bands  of  sheep  that  were 
being  trailed,  and  that  there  was  danger  of 
two  bands  of  sheep  being  mixed,  and  that 
such  sheep  were  at  such  time  in  the  neigh- 
borhood of  the  ranch  of  James  A.  Percy; 
that  upon  this  information  being  received  by 
the  appellant  he  and  three  men  in  his  employ 
got  on  their  horses,  some  of  them  armed  with 
rifles  and  six-shooters.  There  is  a  conflict 
in  the  evidence  as  to  just  what  rifles  or  six- 
shooters  these  parties  carried ;  but  It  is  ap- 
parent that  at  least  two  of  them  had  rifles. 
These  three  men  rode  from  the  corral,  where 
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tbey  were  marking  Iambs,  up  to  tbe  lancb 
owned  by  tbe  Higiiland  Live  Stock  Compa- 
ny, where  they  stopped  for  a  short  time  for 
one  of  tbe  party  to  saddle  his  horse,  which 
he  had  been  riding  barebacked.  They  then 
proceeded  up  the  road  in  tbe  direction  of 
the  sheep,  and  after  they  passed  up  tbe  road 
they  passed  the  Arrow  stage,  which  was  go- 
ing in  tbe  same  direction.  After  the  passage 
of  tbe  stage,  they  turned  off  to  tbe  right  of 
the  road  in  the  direction  of  the  scattered 
band  of  sheep.  The  appellant  had  with  him 
a  rifle,  which  he  carried  in  his  hand.  James 
A  Percy  and  his  brother,  Walter  Percy, 
were  repairing  a  fence  up  tbe  road,  about  a 
quarter  of  a  mile  from  the  point  where  the 
appellant  and  the  men  accompanying  him 
turned  to  the  right  to  go  up  to  where  the 
sheep  were.  The  appellant  and  the  men 
with  him  rode  up  to  the  right  of  the  road, 
after  leaving  it,  until  the^  came  within  bail- 
ing distance  of  James  Percy  and  his  broth- 
er, Walter  Percy,  and  a  man  named  Don- 
n^y,  who  were  working  about  50  feet  to  the 
left  of  the  road,  repairing  a  fence  upon  tbe 
property  of  the  Percys.  James  Percy  shout- 
ed to  the  appellant  to  come  down.  The  ap- 
pellant, after  receiving  the  above  request, 
and  the  men  with  him  turned  and  rode  down 
to  the  point  near  where  the  Percys  were. 
At  that  time  James  Percy  was  advancing 
across  the  ditch  in  tbe  direction  of  the  road, 
carrying  a  hammer  in  his  hand,  and  tbe  evi- 
dence is  somewhat  conflicting  as  to  what 
took  place  at  that  time. 

Oard,  the  stage  driver,  testifies  tliat  tbe 
appellant  and  tbe  three  other  parties  with 
him  passed  the  stage  he  was  driving,  and 
afterwards  be  saw  them  again  up  at  Percy's, 
and  heard  a  good  deal  of  language  and 
abuse,  and  he  says:  "The  defendant  and 
three  others,  who  were  with  him,  reached 
the  point  where  the  Percys  were  about  the 
same  time  I  did.  There  was  another  gentle- 
man, with  his  rifle  leveled  at  the  Percys, 
besides  the  defendant  I  could  not  swear 
his  rifle  was  cocked ;  but  he  had  it  leveled 
on  him  at  that  time.  The  defendant  had  a 
gun  or  rifle  leveled  on  Percy  several  min- 
utes. Another  party  bad  a  rifle  leveled  at 
Percy.  The  other  parties,  who  were  arm- 
ed with  six-shooters,  were  off  on  the  ground. 
I  saw  tbe  defendant  and  the  other  parties, 
after  they  passed  me,  until  they  arrived  at 
the  point  where  the  Percys  were.  I  was  in 
Bight  of  all  of  them  all  the  time.  They 
traveled  at  a  pretty  fast  gait  after  they 
passed  me.  The  defendant  leveled  tbe  gun 
on  Percy;  be  held  It  in  a  position  to  shoot 
I  don't  know  whether  he  held  it  to  bis  shoul- 
der; held  it  up  like  that.  I  heard  Percy 
call  to  tbe  defendant  When  he  rode  up,  he 
had  not  done  anything."  ^ 

Patrick  Mullen,  a  passenger  on  tbe  stage 
driven  by  Gard,  testifies  that  he  saw  the 
defendant  in  Highland  Valley,  and  the  de- 
fendant and  three  others  were  riding  pretty 


fast,  and  rode-  up  higher  than  the  road  on 
the  hill  and  turned  down  and  aiade  a  short 
cut  in  front  of  the  stage  and  made  a  lialt. 
"I  saw  James  Percy  at  the  fence.  When 
the  defendant  and  the  others  rode  down, 
two  of  them  had  guns  pointed,  and  two  oth- 
ers got  off  their  horses.  The  parties  appear- 
ed angry,  of  course.  The  horses  of  two  of 
them  who  leveled  guns  at  Percy  were  side  by 
Bide,  and  I  saw  the  Percy  boys  coming  at  a 
quick  walk  towards  them,  and  the  two  others 
got  off,  seemingly  to  bold  them  back,  and 
they  kept  their  guns  pointed  untU  the  man 
who  done  tbe  talking  ceased,  and  they  drove 
away.  We  just  got  there  together.  When 
we  got  up  there  and  stopped,  the  Percys 
were  up  about  to  where  the  defendants  were. 
I  thought  as  be  came  forward — but  I  am  not 
certain  what  he  said ;  I  know  he  talked.  I 
think  I  heard  him  say,  'Tou  go  back  into 
that  hole.'  I  think  I  heard  that  word.  I 
am  not  certain;  my  best  recollection  Is  he 
said  to  Percy,  'You  get  back  into  that  bole.' 
The  Percys  kept  on  advancing  towards  tbe 
defendant  up  to  the  time  be  pointed  the 
gun  at  them;  the  guns  were  pointed  at  that 
time.  They  came  forward  a  little  after  the 
guns  were  pointed  at  them." 

Aaron  Donnelly,  who  was  working  with 
tbe  Percy  brothers,  testifies  that  Percy  did 
not  have  any  gun  or  weapon  with  him. 
"Walter  Percy  did  not  have  any  gun  or  weap- 
on. James  Percy  was  on  his  ranch  or  land 
at  the  time  the  defendant  and  bis  party 
rode  up  there.  The  defendant  and  those 
with  him  on  horseback  ran  right  up  there  in 
a  rush  where  tbe  Percy  boys  were;  they 
stopped  suddenly.  The  Percys  did  not  go 
away  from  the  fence;  they  stayed  right  at  the 
fence.  Tbey  were  working  on  it  I  don't 
think  there  was  any  ditch  there  towards  tbe 
road.  I  don't  know  of  any,  if  I  rememtter 
right  I  was  about  150  or  175  yards  away. 
I  could  hear  the  Percys  talking.  I  couldn't 
understand  any  of  tbe  conversation;  I  was 
too  far  off.  I  didn't  hear  the  Percys  shout  and 
attract  my  attention.  When  the  defendants 
reached  the  road,  the  Percys  were  still  mend- 
ing fence,  and  the  stage  came  up  about  that 
time." 

Walter  Percy  testifies:  "What  attracted 
my  attention  to  the  defendant  that  day  was 
that  he  came  over  there  and  drawed  a  gun 
on  my  brother.  I  was  there  when  he  drew 
the  gun.  Those  three  other  moi,  his  brother, 
and  these  other  two  feUows  accompanying 
him  at  the  time.  They  came  on  horseback, 
with  rifles;  two  of  them  bad  rifles,  and  two 
of  them  had  six-shooters.  They  came  at  a 
pretty  lively  gait  Before  the  defendant  and 
the  parties  with  him  came  there,  we  were 
building  fence,  a  barb  wire  fence — rebuilding 
it,  fixing  it  up.  Donnelly  was  working  there 
that  day.  I  observed  that  tbe  defendant 
cocked  the  gun  at  the  time  be  held  It  on  my 
brother.  At  that  time  he  said — he  throwed 
his  gun  down  on  him  and  told  him  to  throw 
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np  his  hands  and  said,  'Tou  son  of  a  bitch, 
I  will  shoot  yon' — something  of  that  kind. 
He  throwed  his  gun  down  on  him  and  cocked 
it  at  the  same  time.  It  was  a  Winchester 
rifle.  At  the  time  he  cocked  the  gun  and 
leveled  it  on  my  brother,  he  said  he  came  to 
shoot  him,  and  threw  the  rifle  down  on  him, 
cnssing.  He  done  a  good  deal  of  cussing; 
called  htm  a  son  of  a  bitch,  and  said  he  had 
come  there  for  that  purpose,  and  he  had  his 
gnn  with  him.  One  of  the  parties  who  got 
off  their  horses  made  a  rush  at  me  with  his 
quirt,  going  to  hit  me  with  it.  I  l>acked  np 
and  raised  the  shovel  up — I  had  a  shovel  in 
my  hand — and  he  stepped  back.  He  made  a 
rush  at  me,  and  said,  'I  will  get  you  some  of 

these .'    I  just  raised  the  shovel,  and 

he  stepped  back.  My  brother,  James  Percy, 
when  the  parties  rode  up,  had  a  hammer  in 
his  band,  and  I  had  a  shovel;  we  were  fixing 
the  fence.  My  brother  nor  I  had  any  other 
weapon  there  with  us.  I  observed  the  stage 
drive  up  there  on  tliat  day.  I  was  acquaint- 
ed with  the  parties  who  were  on  the  stage. 
I  judge  the  party  who  got  off  the  horsb,  who 
accompanied  the  defendant,  was  oB  abont  15 
or  20  feet  from  me  when  he  got  off  his  horse 
and  made  the  attempt  to  strike  me.  When 
the  defendant  and  the  other  parties  were  ap- 
proaching my  brother  on  horseback,  my 
brother  hollered  to  Iiuis,  as  they  were  com- 
ing that  direction,  something  about  the  sheep 
being  In  there.  He  said  to  Luis,  'I  want  to 
see  you  a  minute,  Luis.'  My  land  lies  on 
both  sides  of  the  road  with  reference  to  the 
way  the  parties  were  coming;  the  road  goes 
through  my  land.  I  said  my  brother  had 
shouted  to  Luis  to  come  over  there;  that  he 
wanted  to  speak  to  him ;  but  the  defendant 
was  coming  in  onr  direction  when  he  shout- 
ed. He  was  upon  the  hill,  kind  of  coming  in 
an  angling  shape  round  the  hUl.  He  was 
probably  100  yards  or  more  away.  The  de- 
fendant rode  right  across  the  road,  and  the 
*  minute  he  got  across  the  road  he  throwed  his 
gun  down  on  him.  My  brother  at  that  time 
had  a  hammer  in  his  hand,  nailing  the  sta- 
ples, and  I  had  a  shovel  in  my  hand.  My 
brother  was  agin  the  fence,  nailing  staples. 
I  stated  he  stepped  across  the  gully,  along 
the  fence,  and  he  walked  up  the  fence  and 
went  across  the  gully  and  met  the  defendant, 
and  the  defendant  threw  the  gun  down  on 
blm.  The  stage  was  there  at  that  time.  The 
defendant  was  right  in  front  of  the  leaders 
jnst  below  the  road  when  he  did  this,  right 
in  front  of  the  stage,  and  he  cocked  his  gun. 
I  heard  it  click.  Was,  I  judge,  about  15  or 
20  feet  from  him  when  I  heard  it  click.  Wal- 
ter Thompson  was  there  at  that  time  on 
horseback.  He  came  up  jnst  as  the  stage 
stopped.  The  defendant  spoke  to  my  broth- 
er; told  him  to  throw  up  his  hands.  I 
oonldn't  say  that  he  told  him  to  stop,  too. 
He  said,  'Throw  up  your  Iiands.'  He  didn't 
say,  'Stay  right  there.'  Pldn't  say,  'Go  back 
Into  that  hole:'  Didn't  say  anything  of  that 
kind,  only  cussing  him.     I  noticed  certain 


parties  on  the  stage.  I  noticed  Mr.  Gard  and 
Mr.  Mullens.  They  were  right  there  when 
this  affair  hapitened,  right  there.  I  mean 
the  stage  come  right  there  In  the  road.  Luis 
sat  right  on  his  horse  right  below  the  road, 
right  In  front  of  the  leaders." 

James  Percy,  the  complaining  witness, 
among  other  things,  testifies  that  he  was  ac- 
quainted with  the  defendant,  had  known  him 
for  five  or  six  years,  and  saw  him  on  the 
29th  of  April,  1011.  He  was  riding  along  the 
road  by  the  fence  he  was  fixing.  There  were 
with  him  three  other  men  that  were  employ- 
ed by  him;  they  were  traveling  horseback. 
"At  that  time  the  defendant  throwed  bis 
gnn  on  me,  his  Winchester,  him  and  another 
man  that  was  with  him.  The  two  parties 
at  that  time  leveled  their  guns  at  me.  I  ob- 
served that  the  defendant  cocked  his  gun  at 
that  time.  I  couldn't  say  that  the  other  fel- 
lows did;  bnt  Luis  did  his.  He  cocked  it 
with  his  finger  when  he  throwed  It  to  his 
shoulder;  he  just  pulled  the  trigger  back. 
The  other  party  who  pointed  his  gun  was 
right  alongside  of  the  defendant;  the  horses 
standing  side  by  side.  I  didn't  observe 
whether  the  other  party's  gun  was  loaded  or 
cocked,  or  not  I  did  not  have  any  gun  with 
me  on  that  day.  I  w^as  about  10  feet  from 
the  defendant  about  the  time  he  had  his  gun 
In  his  hand,  and  on  horseback,  pointed  at 
me.  I  spoke  to  the  defendant  when  he  was 
riding  down  the  hillside  towards  me.  I  saw 
him  coming  along  the  hillside,  and  saw  that 
he  had  a  rlfie  in  his  hand,  and  I  spoke  to  him 
then,  when  I  saw  him  coming  In  that  way. 
I  told  the  defradant  I  wanted  to  see  him.  I 
did  not  shout.  This  was  when  he  was  prob- 
ably 100  or  150  feet  away  coming  directly 
towards  me.  I  stepped  across  that  ditch.  It 
Is  a  little  ravine.  It  has  no  ditch  to  it.  It 
Is  just  a  little  ravine;  and  I  stepped  across 
it.  I  liad  a  hammer  In  my  hand.  I  held 
the  hammer  the  same  as  any  man  would  hold 
a  hammer,  in  my  hand,  right  by  the  handle. 
I  came  towards  the  defendant.  I  stepped 
across  the  ravine  towards  him.  The  defend- 
ant, at  that  time,  was  right  at  the  road;  he 
came  right  across  the  road.  He  probably 
came  a  foot  or  two  across  the  road.  I  heard 
the  gun  cocked;  heard  It  click.  I  was  away 
from  the  stage  the  length  of  a  four-horse 
team  when  the  gun  was  cocked.  It  was  a 
Winchester  rifle.  I  don't  know  how  long  the 
defendant  remained  pointing  his  gun  at  me, 
probably  10  minutes,  something  about  like 
that.  He  kept  It  at  his  shoulder  all  the  time; 
kept  it  pointed  directly  at  me;  kept  it  cocked 
with  his  finger  on  the  trigger.  I  didn't  hear 
any  report,  if  he  shot  it.  I  saw  him  ride 
off." 

Walter  Thompson  testifies  that  he  was  rid- 
ing along  the  road  when  he  saw  the  defend- 
ant and  the  other  parties  riding,  and  saw 
them  stop  at  the  ranch,  and  that  they  got 
some  guns,  and  then  they  rode  on.  "I  ob- 
served the  defendant  and  the  parties  who 
were  with  falm  after  they  left  the  ranch.    I 
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seen  them  at  the  right  at  the  fence  line  of 
James  Percy,  a  little  west  of  the  Percy  ranch 
— of  the  residence  of  the  Percy  ranch.  I 
observed  that  the  defendant  bad  a  gnn,  rifle, 
pointed  towards  Jamea  Percy,  like  this, 
which  was  cocked.  At  the  time  the  defend- 
ant rode  up  there,  Just  at  the  time  he  rode 
up,  I  wasn't  there  until  Just  a  minute  or  two 
after  he  rode  up;  but  when  I  did  ride  up 
they  were  stopped,  and  then  I  heard  him 
make  a  statement  They  were  quarreling 
oyer  the  range.  He  made  kind  of  threaten- 
ing statements,  and  all  kinds  of  language. 
He  threatened  to  kill  him;  that  is  what  he 
said." 

The  defendant  in  the  case  testified,  among 
other  things,  that  he  was  marking  lambs  at 
the  corral,  and  there  were  with  him  Roman 
Barlassara,  Timoteo  Obeita,  and  Urbano 
Obeita  and  the  sheep  herder,  who  was  herd- 
ing the  bunch.  "I  went  up  the  road  that 
morning  after  they  let  me  Icnow  what  was 
going  on.  When  I  got  this  information,  X 
told  the  other  boys  helping  me:  'Tou  fellows 
come  up  with  me  and  stop  those  fellows  driv- 
ing them  sheep.  If  we  don't,  they  will  have 
them  mixed.'  And  they  said:  'Tes;  we  will 
go.'  First  we  went  up  past  the  ranch.  When 
we  passed  the  rancli,  we  stopped  at  the  ranch 
and  got  a  saddle.  One  of  them  was  riding 
bareback.  -  We  were  going  fast  when  we 
were  going  up  to  the  ranchhouse.  I  went  In 
the  direction  of  the  sheep  after  I  left  the 
road.  I  know  James  A.  Percy  there,  the 
prosecuting  witness.  When  I  first  saw  him, 
I  been  pretty  near  a  quarter  of  a  mile  from 
blm.  I  did  not  go  over  where  be  was,  I 
was  going  in  the  direction  of  the  sheep..  He 
says,  'Luis!'  I  didn't  understand  anything 
else.  I  didn't  notice  him  wave  his  arms. 
When  be  yelled  'Luis,'  I  Just  turned  around 
and  went  down  where  he  was.  When  I  got 
In  by  the  road,  he  quit  his  fence — ^working  on 
the  fence — coming  towards  me,  passed  a  lit- 
tle washout,  and  came  across  that;  he  come 
right  fast  to  me.  At  that  time  Percy  came 
straight  to  me,  and  when  he  got  about  25  or 
SO  feet  I  told  him,  '7ou  stop,  please.'  He 
was  coming  on  here;  then  I  had  my  gun,  and 
I  told  htm,  'You  hold  your  hands  up.'  I  was 
afraid  he  had  something  In  bis  hands,  and  I 
didn't  know  what  it  was;  had  it  behind  him. 
He  raised  his  hands,  and  I  saw  it  was  a 
hammer.  I  saw  the  stage  pass — passed  the 
stage  on  the  road;  and  the  stage  came  there 
about  three  or  four  minutes  after  we  got 
there,  I  think.  As  to  what  took  place.  Just 
as  I  said,  he  stopped,  I  took  my  gun  down, 
and  be  tried  to  get  in  around  after  some- 
thing; and  I  don't  know  who  the  other  par- 
ty was  after,  that  told  him  to  stay  back.  He 
said:  'I  'alnt  got  anything,  I  'alnt  got  no 
gun  here.'  He  went  on  and  got  something, 
nails  or  something,  and  went  to  the  fence; 
then  be  was  talking,  and  he  was  right  there 
at  the  foice,  and  I  start  In  talking  to  him, 
and  I  told  him  to  quit  driving  my  sheep  out 
In  the  tree  range;  he  didn't  have  any  busi- 


ness to  do  that;  and  if  be  got  anything  to  do 
agin  them,  be  can  do  it  by  the  law.  And 
then  he  turn  again  to  bis  fence.  I  told  blm 
to  quit  driving  my  sheep;  be  didn't  have 
any  business  to  do  that  He  told  me  I  didn't 
have  any  business  to  Iteep  those  sheep  there. 
He  owned  this  land.  I  says:  'Well,  yon  own 
that  land;  ^but  I  got  to  have  some  country  to 
go  through  with  the  sheep.'  I  bad  a  little 
Winchester  rifle;  it  wasn't  loaded.  I  did 
not  say,  'Yon  son  of  a  bitch,  I  wUI  idll  you.' 
I  never  said,  'I  will  shoot  you.'  I  am  positive 
I  did  not  use  that  language.  James  Percy 
did  not  say  anything  to  me  before  I  told  liim 
to  stop.  The  first  time  I  told  him  to  stop 
be  didn't  do  It.  After  a  coi^)le  of  steps  more, 
I  told  him  to  hold  bis  bands  uje^  because  I 
was  afraid  of  him." 

Roman  Barlassara  testified  that  he  was 
one  of  the  party  who  was  with  the  defoidant 
on  April  29th.  "After  we  reached  the  place 
where  the  vaen  were  fixing  the  fence,  Hr. 
Percy,  the  man  here,  was  coming  towards 
Luis,  and  Luis  told  blm  to  stop.  Percy,  at 
that  time,  had  some  object  or  some  tool  in 
his  hand.  I  could  not  tell,  when  I  first  saw 
him,  what  be  bad  hi  his  hand.  Luis  told  him 
to  raise  his  hands  or  stop,  and  then  pointed 
the  gun  at  him." 

Crbano  Obeita  testified  to  practically  the 
same  state  of  facts  as  the  previous  witness, 
and  likewise  Timoteo  Obeita. 

There  is  some  evidence  as  to  the  bad  rep- 
utation of  the  prosecuting  witness.  This  Is 
the  material  and  essential  evidence  that  was 
Introduced  as  to  what  took  place  leading  up 
to  and  at  the  time  the  assault  is  aU^;ed  to 
have  occurred. 

[1-7]  The  trial  court  Instructed  the  Jury: 

"That  a  mere  threat  or  menace  to  do  vio- 
lence, without  any  overt  attempt  to  do  vio- 
lence, is  not  an  assault;  that  an  apparent  ef- 
fort to  do  violence,  without  tbe  existence  of 
a  present  ability  at  the  time  to  do  tbe  vio- 
lence apparently  attempted,  would  not  be  an ' 
assault;  and  that  a  gun  is  not  a  deadly 
weapon,  within  tbe  meaning  of  tbe  statute, 
unless  it  is  loaded;  consequently  in  this  case, 
in  order  that  you  may  find  tbe  defendant 
guilty,  you  must  find  beyond  a  reasonable 
doubt  tbat  lie  pointed  and  aimed  a  loaded 
gun  at  the  complaining  witness,  James  A, 
Percy,  within  a  distance  at  which  tbe  gun,  if 
discharged,  could  have  committed  a  violent 
injury  upon  the  person  of  tbe  complaining 
witness,  and  that  the  defendant  unlawfully 
attempted  to  commit  such  injury  by  means  of 
such  gun. 

"You  are  Instructed  tbat  a  loaded  gnn  ii 
one  that  has  powder  and  a  missile  in  tbe  bar- 
rel thereof,  so  that  if  the  hammer  was  cock- 
ed, and  the  trigger  pulled,  tbe  gun  would  be 
discharged.  The  mere  fact  tbat  the  rifle 
held  by  the  defendant  bad  cartridges  in 
the  magazine  does  not  make  it  a  loaded 
rifle." 

These  two  Instructions  were  evidently 
based  upon  tbe  provisions  of  section  6727, 
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Rev.  Codes,  which  provides  as  follows:  "An 
assault  Is  an  anlawfnl  attempt,  coupled  with 
a  present  ability,  to  commit  a  violent  Injury 
on  the  person  of  another." 

It  would  seem,  by  the  provisions  of  this 
statute,  that  It  was  the  intention  of  the  Xjtg- 
Islature  in  defining  the  crime  of  assault  that 
the  offense  should  consist,  not  only  in  an  un- 
lawful attempt  to  commit  a  violent  Injury 
upon  the  person  of  another,  but  that  such 
nnlawfiH  attempt  to  commit  a  violent  injury 
must  be  coupled  with  a  present  ability  to 
commit  such  Injury.  Applying  this 'statute 
to  the  evidence,  and  under  the  instructions 
of  the  trial  court  given  to  the  Jury,  It  was 
necessary  for  the  Jury  to  find  from  the  evi- 
dence that  the  appellant  made  an  unlawful 
attempt,  coupled  with  a  present  ability,  to 
commit  a  violent  injury  on  the  person  of 
the  prosecuting  witness,  the  person  named  in 
the  information.  The  appellant  contends 
that  the  evidence  wholly  falls  to  show  that 
the  drawing  of  the  gun  upon  the  prosecuting 
witness  and  the  threatening  to  shoot  him 
was  an  assault,  because  the  only  evidence  in- 
troduced in  the  case  with  reference  to  the 
ability  to  commit  the  injury  shows  the  gun 
was  unloaded  at  the  time  It  was  drawn  and 
the  threat  made.  The  only  direct  evidence, 
as  we  have  shown,  with  reference  to  whether 
the  gun  was  loaded  at  the  time  It  was  drawn. 
and  the  threat  made  Is  the  statement  made 
by  the  defendant,  while  upon  the  witness 
Stand,  that  the  gun  was  not  loaded.  No  oth- 
er witness  testified  with  reference  to  whether 
the  gun  was  or  was  not  loaded.  If  the 
statement  made  by  the  defendant  was  true, 
and  the  gun  was  In  fact  not  loaded,  then 
the  assault,  though  unlawful,  was  not  cou- 
pled with  a  present  ability  on  the  part  of 
the  defendant  to  commit  the  Injury. 

The  state  of  California  has  a  statute  Iden- 
tical with  that  of  this  state;  and  In  con- 
struing that  statute  the  Supreme  Court  of 
that  state.  In  a  well-considered  decision  ren- 
dered by  the  court  in  the  case  of  People  ▼. 
Sylva,  143  Cal.  62,  76  Pac.814,  says:  "That 
the  defendant,  while  standing  in  the  hall  of 
the  house,  at  a  distance  of  over  16  feet  from 
Pistolesl,  pointed  a  gun  at  him.  In  a  xrasltlou 
indicating  an  intention  to  shoot,  saying  to 
Pistolesl,  1  will  shoot  you  if  you  don't  get 
out  of  the  house,'  and  that  at  that  time  the 
deputy  sheriff,  who  was  near  Pistolesl,  closed 
the  door.  This  constituted  the  only  assault 
that  was  made,  and  thme  facts  are  substan- 
tially admitted  by  the  defendant  In  his  tes- 
timony. There  was  no  attempt  to  use  the 
gun  as  a  weapon,  otherwise  than  by  firing  it, 
and  It  was  not  in  fact  fired.  The  only  seri- 
ous dispute  concerning  any  evidence  in  the 
case  was  over  the  questions  whether  or  not 
the  gun  was  loaded,  and  whether  or  not 
there  was  any  attempt  to  discharge  It.  Un- 
der these  clrcomstances,  it  must  be  conceded 
that.  If  the  gun  was  not  loaded,  there  was 
no  assault,  either  with  a  deadly  weajpon  or 


otherwise.  Pointing  an  unloaded  gun  at  an- 
other, accompanied  by  a  threat  to  discharge 
It,  without  any  attempt  to  use  It,  except 
by  shooting,  does  not  constitute  an  assault 
There  is  In  such  a  case  no  present  ability  to 
commit  a  violent  injury  on  the  person  threat- 
ened, in  the  manner  In  which  the  injury  Is 
attempted  to  be  committed." 

The  rule  announced  In  People  v.  Sylva  has 
been  also  announced  In  the  following  cases: 
State  V.  Napper,  6  Ner.  118;  State  v.  God- 
frey, 17  Or.  800,  20  Pac.  626, 11  Am.  St  Rep. 
830;  Chapman  t.  State,  78  Ala.  463,  66  Am. 
Rep.  42;  Klein  v.  State,  9  Ind.  App.  865,  36 
N.  B.  763,  63  Am.  St  Rep.  354;  State  v. 
Sears,  86  Mo.  169;  Fastbinder  v.  State,  42 
Ohio  St  341;  McCounell  v.  State,  25  Tex. 
App.  329,  8  S.  W.  275;  UnderhUl  on  Evi- 
dence, §S  352,  353,  354.  All  these  cases  dear- 
ly announce  the  rule  to  be  that  If  the  evi- 
dence shows  that  the  gun  pointed  at  the  as- 
saulted party  is  unloaded,  although  threats 
are  made,  there  Is  not  only  an  absence  of 
a  present  ability  to  commit  violent  injury, 
but  there  is  also  an  absence  of  an  Intent  to 
Inflict  a  bodily  injury,  because  the  party 
charged  can  have  no  intent  to  inflict  bodily 
Injury,  knowing  at  the  time  the  gun  is  drawn 
that  the  same  is  unloaded,  and  that  no  injury 
can  be  Inflicted  because  of  the  Inability  to 
discharge  the  same.  This  rule  of  law  nec- 
essarily means  the  proof  must  show  an  Intent 
and  also  a  present  ability.  We  think  that 
the  above  is  the  correct  rule  of  Jaw,  notvrlth- 
standing  the  fact  that  there  are  cases  hold- 
ing that  the  pointing  of  a  rifle  at  another, 
with  a  threat  to  nse  It  Is  of  itself  evidence 
of  Intent  to  inflict  a  violent  Injury  and  evi- 
dence of  ability  to  commit  such  injury. 

[4]  This  brings  us  to  a  consideration  of 
the  question  whether  the  evidence  is  snfll- 
dent  to  Justify  the  Jury  In  concluding  that 
the  rifle,  drawn  by  the  appellant  upon  the 
prosecuting  witness,  was  loaded.  In  arriv- 
ing at  the  conclusion  that  the  rifle  was 
loaded,  the  jury  had  a  right  to  consider  all 
the  facts  and  circumstances  of  the  case. 
The  Jury  had  a  right  to  take  Into  considera- 
tion the  fact  that  the  appellant  was  inform- 
ed that  persons  were  using  dogs  and  chasing 
sheep  trailing  from  the  corral  where  the 
appellant  was  working  up  to  the  mountains, 
and  the  appellant's  actions  upon  such  In- 
formation, and  the  calling  to  his  assistance 
other  parties  and  their  equipment  with  fire- 
arms in  going  from  the  corral  to  the  place 
where  the  sheep  were,  and  the  manner  in 
which  they  proceeded  there,  and  their  ap- 
proach to  the  place  where  the  proseimting 
witness  was,  and  the  opportunity  of  the  ap- 
pellant and  the  other  parties  to  observe  the 
fact  that  the  prosecuting  witness  was  en- 
gaged upon  his  own  lands  in  a  dvil  and 
quiet  way,  and  that  upon  their  approach  the 
prosecuting  witness  came  in  their  direction, 
and  in  doing  so  had  no  dangerous  or  dead- 
ly weapon  upon  his  person,  and  that  the 
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prosecuttn^r  witness  made  no  threats  against 
the  appellant  or  any  other  person,  nor  ex- 
hibited any  dangerous  or  deadly  weapon,  or 
showed  any  disposition  to  assault  or  In  any 
way  injure  the  appellant  or  any  of  those 
accompanying  him.  There  is  no  conflict  what- 
ever in  the  evidence  that  the  prosecuting 
witness,  at  the  time  the  gun  was  drawn  and 
the  threat  made  by  the  appellant,  in  no  way 
provoked  the  appellant,  or  made  any  threats 
or  offered  any  insult  to  the  appellant,  or  in 
any  way  intimidated  or  aggravated  the  ap- 
pellant, or  made  any  demonstration,  or  man- 
ifested any  Intent  to  do  any  Injury  to  the 
appellant  or  those  associated  with  him.  The 
appellant  drew  his  gun  upon  the  prosecuting 
witness  and  commanded  blm  to  throw  up 
his  arms,  and  made  the  threat  that  he  would 
shoot  him. 

There  is  but  one  conclusion,  however, 
that  can  be  drawn  from  the  facts  of  the 
appellant  from  the  time  he  first  received 
the  information  and  started  to  the  place 
where  the  sheep  were,  and  that  is  tliat 
the  appellant  was  excited  and  angry,  and 
left  his  place  prepared  to  make  a  violent 
assault,  and  that  this  condition  of  mental 
.anger  evidently  existed  from  the  time  he 
left  the  corral  until  the  Instant  when  the 
defendant  raised  bis  gun  and  directed  it 
toward  the  prosecuting  witness  and  threat- 
ened to  shoot  him;  the  malice  and  feeling 
clearly  appear,  and  that  it  was  the  inten- 
tion of  the  appellant  to  execute  his  threat 
at  the  time  he  drew  his  gun.  The  appear- 
ance of  the  stage,  however,  at  that  moment, 
and  the  persons  present,  may  have  checked 
his  recklessness  and  prevented  the  conse- 
quences that  might  follow.  The  conduct  of 
the  appellant  on  that  occasion,  and  the  lan- 
guage used,  was  such  as  cannot  be  Justified 
by  the  law.  The  only  conclusion  that  the 
prosecuting  witness  or  the  Jury  could  arrive 
at  was  that  the  appellant  was  looking  for 
trouble,  and  that  he  was  ready  to  do  his 
share  of  the  fighting  when  he  drew  his  gun 
upon  the  prosecuting  witness,  and  that  he 
was  the  aggressor. 

Considering  all  these  facts  and  circum- 
stances, and  the  motive  and  purpose  of  the 
appellant  from  the  time  he  left  bis  corral 
to  the  time  he  pulled  the  gun  on  the  prose- 
cuting witness,  the  only  reasonable  and  com- 
mon-sense view  that  can  be  taken  of  such 
facts  and  the  inference  drawn  therefrom 
establishes  the  conclusion  that  the  gun  was 
loaded;  and  the  Jury  had  a  right  to  act 
upon  these  facts  and  circumstances  and  con- 
clude that  the  statement  made  by  the  appel- 
lant that  the  gun  was  not  loaded  was  not 
true.  We  do  not  think  that  this  court  would 
be  Justified  In  saying  that  the  bald  state- 
ment of  the  appellant  that  the  gun  was  not 
loaded  Is  sufficient  to  overcome  the  evidence 
offered  on  the  part  of  the  state,  showing 
facts  and  circumstances  and  the  acts  and 
conduct  of  the  appellant. 

It  is  apparent,  when  the  evidence  Is  care- 


fully examined,  that  there  was  no  hostile  ac- 
tion on  the  part  of  the  prosecuting  witness 
which  Induced  or  Justified  the  defendant  in 
drawing  the  gun  and  making  the  threat  to 
shoot,  or  that  the  acts  of  the  prosecuting  wit- 
ness were  of  such  a  nature  as  to  Justify  the 
defendant  in  acting  In  the  manner  in  which 
he  did  act.  In  self-defense.  The  testimony 
of  the  persons  who  were  on  the  stage  and 
persons  disinterested  in  any  controversy  be- 
tween the  defendant  and  the  prosecuting 
witness,  is  all  to  the  effect  that  the  defend- 
ant and  those  accompanying  him  were  armed 
and  mounted,  and  that  they  rode  rapidly 
down  to  the  place  where  the  proseeatlng 
witness  was,  and  that  at  that  time  the  pros- 
ecuting witness  was  engaged  In  mending 
Ms  fence  on  his  own  premises,  and  that 
there  was  no  hostile  demonstration  or  angry 
words  or  threats  on  the  part  of  the  prosecut- 
ing witness;  and  with  such  conditions  exist- 
ing the  assault  made  by  the  defendant  was 
certainly  unprovoked  and  unjustifiable. 

Mr.  Underbill  on  Criminal  Evidence,  In 
section  6,  lays  down  the  general  rule,  which 
has  been  approved  by  this  court  In  State 
v.  Levy,  9  Idaho,  483,  75  Pac.  227,  as  fol- 
lows: "Circumstantial  evidence  alone  is 
enough  to  support  a  verdict  of  guilty  of  the 
most  heinous  crime,  provided  the  Jury  might 
believe,  beyond  a  reasonable  doubt,  that  the 
accused  Is  guilty  upon  the  evidence.  No 
greater  degree  of  certainty  In  proof  Is  re- 
quired where  the  evidence  is  all  circumstan- 
tial than  where  It  Is  direct;  for  In  either 
case  the  Jury  must  be  convinced  of  the  pris- 
oner's guilt  beyond  a  reasonable  doubt. 
They  are  bound  by  their  oath  to  render  a 
verdict  upon  all  the  evidence;  and  the  law 
makes  no  distinction  between  direct  evidence 
of  a  fact  and  evidence  of  circoaistances 
from  which  the  existence  of  the  fact  may 
be  inferred.  *  »  •  The  first  duty  of  the 
Jury  Is  to  determine  carefully  upon  all  the 
testimony  as  stated  by  the  witnesses  wheth- 
er the  incriminating  circumstances,  from 
which  they  may  infer  guilt,  are  proved  be- 
yond a  reasonable  doubt.  No  general  rule 
can  or  should  be  laid  down  as  to  what  con- 
stitutes proof  of  circumstances  In  any  par- 
ticular case.  Each  case  is  a  rule  unto  It- 
self, and  Is  to  be  determined  upon  Its  pecu- 
liar circumstances." 

It  Is  perfectly  apparent  that  the  appellant 
was  enraged  toward  the  prosecuting  witness 
from  the  time  he  left  the  corral  up  to  the 
time  he  pulled  the  gun  upon  the  prosecut- 
ing witness,  and  that  he  drew  the  gun  in  a. 
way  to  indicate  that  the  gun  was  loaded, 
because.  If  the  gun  was  not  loaded,  then 
his  statement  that  he  would  shoot  the  prose- 
cuting witness  liad  no  meaning  whatever. 
•  His  declaration  at  that  time  to  the  prosecut- 
ing witness  was  a  clear  and  positive  declar- 
ation that  the  gun  was  loaded,  and  that  fact 
controverts  his  statement  upon  the  witness 
stand;  for  the  Jury  bad  a  right  to  conclude 
j  that  when  be  made  such  latter  statement  be 
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was  not  telling  the  truth,  especially  in  view 
of  that  statement  and  the  other  facts  and 
circumstances  of  the  case.  All  the  facts  and 
circumstances  had  a  tendency  to  prove  that 
the  gun  was  loaded;  and  It  was  with  the 
jury  to  say  whether  this  evidence  satisfied 
their  minds  beyond  a  reasonable  doubt 
Whether  the  gun  was  loaded  was  a  question 
of  fact  for  the  Jury;  and  in  deciding  this 
question  the  Jury  had  the  right  to  deter- 
mine the  credibility  of  the  witness.  We 
think  there  were  facts  and  clrcamstances 
sufficient  to  Justify  the  implied  finding  that 
the  gun  was  loaded.  People  v.  Montgomery, 
15  Cal.  App.  315,  114  Pac.  792;  John  Crow 
▼.  State,  41  Tex.  468. 

[I]  It  is  urged  upon  the  part  of  the  ap- 
pellant that  the  trial  court  erred  in  refusing 
to  give  an  instruction,  requested  by  the  ap- 
pellant, as  follows:  "Before  you  ^re  entitled 
to  find  the  defendant  guilty,  you  must  find 
from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  gun  pointed  by  defendant  at 
James  A.  Percy  was  a  loaded  gun,  and  Qiat 
there  was  an  attempt  on  the  part  of  the  de- 
fendant to  discharge  it."  The  substance  of 
this  instruction  was  given  by  the  court  In 
the  instruction  to  the  Jury,  as  follows:  "CJon- 
sequently  in  this  case,  in  order  that  you  may 
find  the  defendant  guilty,  you  must  find  be- 
yond a  reasonable  doubt  that  he  pointed  and 
aimed  a  loaded  gun  at  the  complaining  wit- 
ness, James  A.  Percy,  within  a  distance  at 
which  a  gun,  if'  discharged,  could  have  com- 
mitted a  violent  injury  upon  the  person  of 
the  complaining  witness,  and  that  the  de- 
fendant attempted  unlawfully  to  commit  such 
injury  by  means  of  such  gun."  It  will  thus 
be  seen  that  the  instruction  given  tells  the 
Jury  that  they  must  find  beyond  a  reasonable 
doubt  that  tlie  defendant  i)olnted  and  aimed 
a  loaded  gun  at  the  complaining  witness, 
which  is,  In  substance,  the  same  as  the  in- 
struction requested  by  the  defendant. 

[II]  During  the  trial  witnesses  were  pro- 
duced by  defendant,  wtH>  testified  to  the  gen- 
eral reputation  of  the  prosecuting  witness  in 
the  community  in  which  he  resides  for 
peace,  and  such  witnesses  testified  that  it 
was  bad.  This  evidence  Is  somewhat  indef- 
inite, and  the  defendant  requested  the  court 
to  give  to  the  Jury  the  following  instruction: 
"The  fact,  if  it  be  a  fact,  that  James  A. 
Percy's  reputation  for'  peace  and  quietude  In 
the  community  where  he  lived  was  bad  may 
also  be  considered  by  yon  as  evidence  tend- 
ing to  show  that  said  Percy,  and  not  the 
defendant,  was  the  aggressor."  This  instruc- 
tion was  refused  by  the  trial  court;  but  the 
conrt  did  give  to  the  Jury  the  following  in- 
struction: "The  testimony  offered  as  to  the 
character  of  the  complaining  witness  for 
peace  and  quietude  is  admitted  for  the  pur- 
pose of  assisting  you  in  determining  whether 
or  not  the  complaining  witness  gave  the  de- 
fendant reasonable  cause  to  apprehend  such 
danger  as  to  Justify  the  defendant  in  draw- 


ing his  gun  on  him,  if  he  drew  bis  gun  on 
him,  on  the  ground  of  self-defense,  as  de- 
fined in  the  foregoing  instructions.  But  If 
you  find  from  the  evidence  that  the  defend- 
ant was  the  aggressor,  and  sought  the  com- 
plaining witness  and  drew  Ills  gun  upon  him 
without  any  hostile  demonstration  on  ac- 
count of  aggression  on  the  part  of  the  com- 
plaining witness,  then  such  testimony  as  to 
the  clmracter  of  the  complaining  witness  is 
immaterial,  and  affords  no  excuse  to  the  de- 
fendant for  drawing  his  gun  upon  him,  if 
he  did  in  fact  so  draw  his  gun." 

A  comparison  of  these  two  instructions 
clearly  shows  that  the  trial  court  instructed 
the  Jury  that  the  evidence  with  reference  to 
the  character  of  the  prosecuting  witness 
should  l>e  considered  as  tending  to  show 
whether  the  prosecuting  witness  or  the  de- 
fendant was  the  aggressor,  and,  if  the  de- 
fendant was  the  aggressor,  then  the  evidence 
was  not  material.  But  it  was  material  for 
the  jury  to  consider,  in  determining  the 
question  as  to  whether  the  prosecuting  wit- 
ness or  the  defendant  was  the  aggressor; 
and  tliat  was  the  essence  of  the  request  in 
the  Instruction  requested  by  counsel  for  de- 
fendant. For  this  reason  the  court  commit- 
ted no  error  In  refusing  the  request  of  the 
defendant 

The  Judgment,  therefore.  Is  affirmed. 

SULLIVAN,  J.  (concurring  in  the  general 
conclusion).  I  am  unable  to  concur  in  some 
of  the  conclusions  drawn  from  the  evidence 
by  Chief  Justice  STEWART.  The  evidence 
does  not  show  that  the  appellant  Icnew  who 
the  parties  were  that  were  dogging  and  run- 
ning his  lambs  and  ewes.  That  fact  was  re- 
ported to  him,  and,  having  two  bands  of 
lambs  and  ewes  in  that  vicinity,  he  did  not 
want  the  bands  mixed,  and  took  three  of  his 
men  and  went  immediately  to  find  the  sheep. 
He  did  not  know  at  that  time  who  had  been 
dogging  and  running  his  sheep,  and  the  evl-  ■ 
dence  does  not  show  that  he  knew  where 
the  complaining  witness  was  until  said  wit- 
ness called  to  him,  when  be  was  from  100 
to  300  yards  away  and  going  in  another  di- 
rection. The  complaining  witness  called  to 
him  and  told  him  he  wanted  to  see  blm,  and 
he  then  turned  and  rode  down  in  the  vicin- 
ity of  the  complaining  witness;  and  before 
he  got  to  him  the  complaining  witness  left 
the  fence  that  he  was  fixing,  and  vrith  a 
liammer  in  his  hand  went  across  a  ditch 
some  30  or  40  feet  to  meet  the  defendant 
The  evidence  shows  that  at  that  time  the 
defendant  was  on  his  horse  and  in  the  high- 
way. The  complaining  witness  continued  to 
advance  toward  the  defendant  until  he  ar- 
rived to  within  about  10  feet  of  him;  and 
defendant,  knowing  the  fighting  reputation 
of  the  complaining  witness,  according  to  his 
testimony,  threw  his  gun  on  him  and  told 
him  to  stop,  and  not  to  come  nearer.  The 
complaining  witness  himself  testified  as  fol- 
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lows:  "I  was  about  10  feet  from  the  defend- 
ant about  the  time  he  had  his  gan  in  his 
hand,  and  on  horseback,  pointed  at  me. 
*  ♦  *  I  called  the  defendant  because  I 
wanted  to  talk  to  him.  I  was  at  the  fence 
when  I  called,  and  then,  when  he  came  down 
towards  me,  I  stepped  out  towards  the  road 
over  from  the  fence.  I  stepped  across  that 
ditch.  It  is  a  little  ravine.  It  has  no  ditch 
to  it  It  Is  just  a  little  ravine;  and  I  step- 
ped across  it.  I  had  the  hammer  in  my 
hand.  I  held  the  hammer  the  same  as  any 
man  would  hold  a  hammer,  in  my  hand, 
right  by  the  handle.  I  came  towards  the 
defendant  *  *  *  The  defendant,  at  that 
time,  was  right  at  the  road.  I  came  right 
across  the  road;  he  probably  came  a  foot 
or  two  across  the  road."  This  is  a  part  of 
the  testimony  of  the  complaining  witness, 
and  it  shows  that  he  had  called  the  defend- 
ant, and  then  proceeded  with  his  hammer  in 
his  hand  toward  the  defendant  to  within 
about  10  feet  of  him,  and  then  the  defend- 
ant threw  his  gun  down  on  him  and  told 
him  not  to  come  nearer. 

A  witness  on  behalf  of  the  state,  by  the 
name  of  Thompson,  testified,  among  other 
things,  as  follows:  "Percy  [the  complaining 
witness]  was  standing  there  when  the  de- 
fendant was  holding  his  gun  on  him.  They 
were  talking  back  and  forth.  I  said  they 
were  rather  abusing  each  other,  •  *  * 
and  the  defendant  was  holding  him  back 
with  a  gun."  Why  lioldlng  him  back  with 
his  gun?  Because  he  was  advancing  on  him. 
The  evidence  shows  that  the  reputation  of 
Percy  was  bad  for  peace  and  quiet ;  that  he 
appeared  to  be  of  a  fighting  disposition ;  and 
having  called  the  defendant  down  to  where 
he  was,  and  proceeded  toward  him  with  a 
hammer  in  his  hand  to  within  10  feet  of 
defendant,  before  he  threw  his  gun  down  on 
lilm,  indicates,  to  my  mind,  that  the  defend- 
ant did  only  what  any  prudent  man  would 
do  to  protect  himself  under  the  facts  and 
circumstances  shown  by  the  evidence.  Ac- 
cording to  Percy's  own  testimony,  the  de- 
fendant was  not  more  than  a  foot  or  two 
out  of  the  main  traveled  road,  on  his  horse, 
and  Percy  was  advancing  on  him  with  his 
hammer,  and  had  arrived  within  10  feet  be- 
fore the  defendant  made  any  demonstration 
toward  him  whatever.  And  Thompson,  a 
disinterested  witness  on  behalf  of  the  state, 
testified  that  they  (defendant  and  complain- 
ing witness)  stood  there,  talking  back  and 
forth,  with  the  defendant  holding  the  com- 
plaining witness  off  with  a  gun.  It  must 
Iiave  appeared  to  that  witness  that  the  com- 
plaining witness  was  desirous  of  getting 
nearer  than  10  feet  to  defendant,  else  there 
would  have  been  no  necessity  of  holding  him 
off  with  his  gun.  He  certainly  could  have 
talked  to  defendant  at  a  distance  of  10  feet 

The  Chief  Justice  states  in  his  opinion 
that  the  only  conclusion  that  the  prosecuting 


witness  or  the  jury  conld  arrive  at  was  that 
the  defendant  was  looking  for  trouble.  I 
do  not  think  any  such  conclusion  can  rea- 
sonably be  drawn  from  the  evidence.  The 
defendant  knew  the  character  of  the  com- 
plaining witness ;  and  he  knew  if  he  let  him 
approach  nearer  than  10  feet  with  a  hammer 
in  bis  band  he  might  knock  blm  off  his  horse 
before  he  could  get  out  of  his  reach,  or  be- 
fore he  could  level  his  gun  on  him.  In  my 
view  of  the  evidence,  it  does  not  matter 
whether  the  gun  was  loaded  or  not;  for  the 
defendant  would  have  a  right  in  self-de- 
fense, to  stop  the  complaining  witness  from 
coming  nearer  than  10  feet  by  drawing  bis 
gun  on  him,  if  he  were  coming  to  tiim  with  a 
hammer  ifi  his  hand.  In  this  case  I  think 
it  a  violent  presumption  that  the  gun  was 
loaded,  in  the  face  of  the  positive  testimony 
of  the  defendant  that  it  was  not  loaded,  bat 
that  he  used  it  as  he  did  to  prevent  the  de- 
fendant from  coming  any  nearer  to  liim. 

It  is  surprising  to  me,  from  all  of  the  evi- 
dence contained  in  the  record,  that  the  jury 
should  find  the  defendant  guilty.  The  jury 
must  have  concluded  that  the  complabilng 
witnesses  and  other  witnesses  for  the  state, 
as  well  as  the  witnesses  for  the  defense,  did 
not  testify  to  the  truth,  as  the  evidence 
shows  that  the  complaining  ^tness  advanc- 
ed within  10  feet  &f  the  defendant,  and  that 
defendant  vras  holding  him  off  with  his  gun, 
thus  preventing  him  from  coming  witltin 
striking  distance  with  the  hammer. 

However,  since  the  question  was  presented 
to  the  jury  whether  the  defendant  acted  in 
self-defense  in  repelling  a  threatened  injury, 
and  they  found  against  him  on  that  point 
and  recommended  him  to  the  mercy  of  the 
court  I  am  inclined  to  concur,  and  do  con- 
cur, in  affirming  the  judgment 

AILSHIE^  J,,  concurs. 


(22  Idaho,  B6) 

WALBBIDGE  et  aL  v.  ROBINSON,  Stats 
Engineer. 

(Supreme  Court  of  Idaho.    July  3,  1912.) 

(SyUdbv*  bv  the  Court.) 

1.  Waters  aInd  Watek  Cottbses  (|  8*)— Ti- 
TLK— PuBuc  Ownership. 

Under  the  provisions  of  the  Constitution, 
art  15,  i  1,  and  section  3240,  Rev.  Codes,  all 
the  waters  of  the  state,  when  flowing  in  their 
natural  cbannels,  including  the  waters  of  all 
natural  springs  or  lakes  within  the  boandariei 
of  the  state,  are  declared  to  be  the  property 
of  the  state. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  1;  Dec.  Dig.  I  3.*] 

2.  Waters  akd  Water  Courses  ({  8*)— Ti- 
tle—Public  Ownership. 

The  title  to  the  public  waters  of  the  state 
is  vested  in  the  state  for  tbe  use  and  benefit  of 
all  the  people  of  tbe  state  under  such  rules  and 
regulations  as  may  be  prescribed  from  time  to 
time  by  the  lawmaking  power  of  the  state,  and 
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tuch  title  ia  beld  by  the  atate  in  its  sovereip 

capacity  as  the  representatiTe  of  all  the  people. 

[Ed.  Note.— For  other  cases,  see  Waters  and 

Water  Courses,  Cent.  Dig.  {  1;  Dec.  Dig.  f  S.*] 

5.  Watebs  and  Wateb  Coubses  ()  8*)— Po- 
UCE  Power— Negative  Communitt. 

The  courts  and  text-writers  uniformly 
class  wild  animals,  fish,  game,  gas,  light,  air, 
and  water  in  the  same  category  as  things  of 
"the  negative  community,"  or  the  property  of 
no  one,  and  subject  to  the  regulation  and  con- 
trol of  the  atate  in  its  sovereign  capacity. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  1;  Dec.  Dig.  { 
8.*] 

4.  Waters  and  Water  Cocbses  ({  6*)— Ap- 
propriation—Power  OF  State. 

The  state  has  a  right  to  forbid  and  pro- 
hibit the  appropriation  and  diversion  of  its  pub- 
lic waters  for  application  and  use  beyond  the 
confines  of  the  state  and  within  the  jurisdic- 
tion of  another  state. 

[Eld.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  i  5.*] 

6.  Statutes  (SI  174,  175*)— Construction- 
Bxtraterbitorial  Application. 

Statutes  are  intended  to  apply  and  be  con- 
flned  in  their  operation  to  persons,  properties, 
and  rights  which  are  within  the  territorial  ju- 
risdicboD  of  the  lawmalcing  power;  and  one 
who  claims  the  benefit  of  such  laws  for  either 
person  or  property  beyond  the  territorial  juris- 
diction of  the  lawmaking  power  must  rest  such 
claim  upon  a  statute  granting  such  extraterri- 
torial right 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  f§  254,  266;  Dec  Dig.  {}  174,  175.*] 

e.  Statutes  (f  238*) -Construction— Pre- 
sumption. 

No  presumption  arises,  from  a  failure  of 
the  state  through  its  legislative  authority  to 
speak  on  the  subject,  that  the  state  intends  to 
grant  any  right,  privilege,  or  authority  under 
Its  laws  to  be  exercised  beyond  its  jurisdiction. 
[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  319;   Dec.  Dig.  $  238.*] 

7.  Waters  and  Water  Courses  (|  10*)— Ar- 
pbopbtation  of  Water  Rights— Eztbateb- 
BrroRiAi.  Rights. 

The  state  of  Idaho  has  not  granted  the 
right  to  appropriate  and  divert  the  waters  of 
this  stste  for  application  to  any  beneficial  use 
beyond  the  confines  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Counes,  Dec  Dig.  i  10.*] 

Appeal  from  District  Court,  Ada  County; 
Carl  A.  Davis,  Judge. 

Action  by  Alfred  O.  Walbrldge  and  an- 
other for  writ  of  mandamus  to  compel  A. 
E.  Robinson,  State  Engineer,  to  give  notice 
and  grant  a  certificate  of  completion  of  di- 
version work.  From  a  Judgment  granting 
the  writ,  defendant  appeals.    Reversed. 

Herbert  Wing  and  J.  H.  Peterson,  both  of 
Boise,  for  appellant  8,  H.  Hays  and  Mar- 
tin tc  Cameron,  all  of  Boise,  for  respondents. 

AILSHIE,  J.  This  is  an  appeal  from  an 
order  granting  a  writ  of  mandate.  On  the 
9th  of  November,  1909,  respondenta  made 
application  to  the  state  engineer  for  a  per- 
mit to  appropriate  water  from  Bear  creek, 
;rblch  Is  a  branch  of  the  Clearwater  river 


situated  in  Idaho  county.  This  application 
was  made  for  tbe  diversion  of  waters  to  be 
carried  beyond  the  watershed  of  Bear  creek 
.and  applied  to  the  purposes  of  irrigation  in 
tbe  state  of  Montana.  The  permit  was  sub- 
sequently issued  and  was  numbered  5,494. 
Prior  to  the  issuance  of  this  permit,  a  sim- 
ilar permit  bad  been  granted  to  one  George 
F.  Weisel  for  tbe  diversion  of  waters  from 
Bear  creek  to  be  carried  across  the  line  and 
used  .In  tbe  state  of  Montana,  and  permit 
No.  5,446  bad  been  issued.  Subsequent  to 
the  issuance  of  these  permits,  a  contest  was 
filed  by  the  respondents,  and  after  a  hearing 
tbe  state  engineer  refused  to  take  any  ac- 
tion on  tbe  matter  or  grant  any  relief  to 
either  of  the  parties,  upon  tbe  ground  that 
In  issuing  the  permits  be  bad  exceeded  his 
lawful  authority  in  attempting  to  grant  a 
right  for  tbe  diversion  of  the  waters  of  tbls 
state  to  be  applied  to  a  beneficial  use  In 
another  state.  Thereafter  tbe  respondenta 
herein  represented  to  tbe  state  engineer  that 
tbey  bad  constructed  tbeir  diversion  works, 
as  required  under  tbe-  application  and  per- 
mit, and  were  pr^ared  to  make  proof  of 
completion  of  the  work  as  required  by  law, 
and  asked  that  notice  be  given  of  tbe  hear- 
ing and  that  tbey  be  given  a  certificate  of 
the  completion  of  their  works.  The  state 
engineer  refused  to  give  notice  or  take  any 
action  In  tbe  matter,  on  tbe  ground  that  he 
had  no  legal  authority  to  grant  such  a  cer- 
tificate.   This  suit  was  thereupon  Instituted. 

The  question  here  arises  as  to  whether  a 
lawful  appropriation  and  diversion  of  the 
waters  of  this  state  can  be  made  for  appli- 
cation to  a  beneficial  use  in  another  state. 
First  of  all.  It  should  be  remembered  that 
Bear  creek  is  not  an  interstate  stream.  It 
is  located  wholly  within  the  state  of  Idaho 
and  does  not  reach  into  tbe  state  of  Mon- 
tana, and  so  no  question  of  the  appropria- 
tion-and  diversion  of  the  waters  of  an  inter- 
state stream  for  use  either  in  this  state  or 
in  a  neighboring  state  arises  in  tbls  case. 
We  desire  at  the  outset  to  also  observe  that 
whatever  may  be  said  in  this  opinion  shall 
not  be  understood  or  construed  as  passing 
upon  or  Indicating  any  view  of  this  court 
on  the  question  of  the  right  to  divert  the 
waters  of  a  stream  In  this  state  and  carry 
it  beyond  the  watershed  of  that  stream  and 
apply  It  to  a  beneficial  use  outside  of  and 
l>eyond   such    watershed.  - 

[1]  The  state  engineer,  acting  under  au- 
thority of  the  state,  has  prosecuted  this  ap- 
peal. He  contends  that,  under  the  Constitu- 
tion and  laws  of  Idaho,  the  waters  of  the 
state  belong  to  and  are  owned  by  the  state, 
and  that  the  state  bolds  tbe  title  to  all  the 
public  waters  in  common  for  the  lienefit  of 
all  its  people.  In  support  of  this  conten- 
tion, counsel  dte  section  1  of  article  15  of 
the  Constitution,  which  provides  that  "the 
use  of  all  waters  now  appropriated,  or  that 
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may  hereafter  be  appropriated  for  sale,  ren- 
tal or  distribution;  also  of  all  water  origi- 
nally appropriated  for  private  use,  but 
which  after  such  appropriation  has  here- 
tofore  been,  or  may  hereafter  be  sold,  rent- 
ed, or  distributed,  is  hereby  declared  to  be 
a  public  use,  and  subject  to  the  regulation 
and  control  of  the  state  In  the  manner  pre- 
scribed by  law,"  and  section  3240  of  the 
Rev.  Codes,  which  provides  that  "all  the 
waters  of  the  state  when  flowing  in  their 
natural  channels,  including  the  waters  of 
all  natural  springs  and  lakes  within  the 
boundaries  of  the  state,  are  declared  to  be 
the  property  of  the  state."  It  is  further 
contended  that  this  latter  declaration  of  the 
statute  is  only  a  written  expression  of  what 
the  law  has  always  been  with  reference  to 
the  public  waters  of  a  state. 

Freund,  in  his  work  on  the  Police  Power 
of  the  state,  at  section  417,  seems  to  enter- 
tain this  view,  and  in  discussing  similar 
statutes  in  other  states  says:  "Such  dec- 
laration is  expressive  >  of  what  Is  believed 
to  be  the  law,  and  does  not  intend  to  make 
new  law." 

[2]  We  think  it  is  clear  that  the  title  to 
the  public  waters  of  the  state 'is  vested  in 
the  state  for  the  use  and  benefit  of  all  the 
citizens  of  the  state  under  such  rules  and 
regulations  as  may  be  prescribed  from  time 
to  time  by  the  lawmaking  power  of  the 
state  This  is  not,  however,  an  interest  or 
title  in  the  proprietary  sense,  but  rather  in 
the  sovereign  capacity  as  representative  of 
all  the  people  for  the  purpose  of  guaran- 
teeing that  the  common  rights  of  all  shall  be 
equally  protected  and  that  no  one  shall  be 
denied  his  proper  use  and  benefit  of  this 
common  necessity. 

[S]  The  Interest  which  an  individual  or 
the  state  may  have  in  such  things  as  water 
and  gas  and  wild  animals  has  received  spe- 
cial consideration  from  courts  and  text- 
writers  on  account  of  the  tendency  of  these 
things  to  escape  beyond  the  power  of  con- 
trol or  possession  or  management  of  any 
particular  person  and  without  the  volition 
of  the  one  who  claims  to  be  the  owner. 
They  have,  nevertheless,  been  classed  to- 
gether by  most  of  the  authorities. 

Mr.  Wlel,  in  his  work  on  Water  Rights 
(3d  Ed.  I  33),  says:  "In  the  negative  com- 
munity there  is  a  still  more  familiar  mem- 
ber, namely,  animals  ferae  naturoe;  with 
which,  also,  running  water  has  been  com- 
pared (even  so  far  as  to  name  it  according- 
ly a  'mineral  ferae  naturse'),  and  which  like- 
wise become  private  property  by  capture. 
In  the  first  place,  wild  animals  are,  by  set- 
tled law,  members  of  the  negative  communi- 
ty; they  are  nobody's  property  while  wan- 
dering at  large;  and  in  the  next  place,  run- 
ning water  is  compared  to  animals  ferae  na- 
turae since  the  days  of  the  Roman  law.  In 
the  Institutes  the  law  of  wild  animals  fol- 
lows under  the  same  title  as  that  above  quot- 


ed concerning  aqua  profluens,  saying:  'Like- 
wise wild  animals,  birds  and  fishes,  since 
before  capture  belonging  to  no  one,  after 
capture  belong  to  him  who  captures  them.'  '• 

In  Westmoreland  v.  De  Witt,  130  Pa.  235, 
18  Atl.  724,  5  Ir.  R.  A.  731,  the  Supreme 
Court  of  Pennsylvania  says:  "Water  and 
oil,  and  still  more  strongly  gas,  may  be 
classed  by  themselves,  •  •  •  as  min- 
erals ferae  naturae.  In  common  with  ani- 
mals, and  unlike  other  minerals,  they  have 
the  "power  and  the  tendency  to  escape  with- 
out the  volition  of  the  owner." 

In  Katz  V.  Walklnshaw,  141  Cal.  116,  70 
Pac.  663,  74  Pac.  766,  64  I*.  B.  A.  236,  99 
Am.  St  Rep.  35,  Justice  Temple,  speaking 
of  the  ownership  In  water,  said:  "The  mem- 
bers of  the  community  have  a  common  in- 
terest in  the  water." 

In  Commissioners  v.  Withers,  29  Miss.  21, 
64  Am.  Dec.  126,  the  court,  si)eaking  of  the 
relative  rights  of  the  individual  and  state 
to  water,  light,  and  air,  said :  "It  is  diffi- 
cult to  understand  how  a  person  can  be  said 
to  have  property  In  water,  light,  or  air,  of 
so  fixed  and  positive  a  character  as  to  de- 
prive the  sovereign  power  of  the  right  to 
control  it  for  the  public  good  and  general 
convenience.  Such  a  right  exists  as  to  in- 
dividuals, and  it  cannot  be  Interfered  with 
by  them;  but  the  state,  in  virtue  of  her  right 
of  eminent  domain,  has  the  paramount  right 
to  control  and  dispose  of  everything  with- 
in her  limits,  which  is  not  absolute  and  ex- 
clusive private  property,  to  the  promotion 
of  the  public  good." 

It  will  be  found  that  the  authorities  quite 
uniformly  class  wild  animals,  fish,  water, 
gas,  light,  and  air  as  things  of  the  "negative 
community,"  or  the  property  of  no  one,  and 
that  they  are  consequently  res  communes  and 
subject  to  the  regulation  and  control  of  the 
state  in  its  sovereign  capacity. 

The  case  of  Geer  v.  State  of  Connecticut 
161  U.  S.  519,  16  Sup.  Ct  600,  40  L.  Ed.  793. 
is  one  of  the  most  Illuminating  cases  In  this 
country  on  the  power  of  the  state  to  deal 
with  wild  game,  and  the  question  determined 
is  there  stated  as  follows:  "The  sole  conse- 
quence of  the  provision  forbidding  the  trans- 
portation of  game  killed  within  the  state, 
beyond  the  state,  is  to  confine  the  use  of 
such  game  to  those  who  own  It,  the  i)eople 
of  that  state.  The  proposition  that  the  state 
may  not  forbid  carrying  it  beyond  her  lim- 
its Involves  therefor  the  contention  that  a 
state  cannot  allow  Its  own  people  the  enjoy- 
ment of  the  benefits  of  the  property  belong- 
ing to  them  in  common  without  at  the  same 
time  permitting  the  citizens  of  other  states 
to  participate  In  that  which  they  do  not 
own."  This  proposition  was  denied  and 
refuted  by  the  court  and  it  was  held  in 
that  case  that  the  state  had  absolute  power 
and  authority  in  the  matter  and  might  for- 
bid the  shipment  of  any  of  Its  game,  even 
after  reduced  to  private  ownership,  beyond 
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the  confines  of  tbe  state.  This  case  bas 
been  repeatedly  cited  and  followed  by  the 
courts  of  this  country,  as  may  be  seen  In 
Rose's  notes  to  this  case.  12  Notes  U.  S. 
Reports,  and  vols.  3  and  6  Supp. 

The  Geer  Case  was  followed  by  this  court 
In  Sherwood  ▼.  Stephens,  13  Idaho,  399,  90 
Pac  345,  and  it  was  there  said  by  the  court 
that  "the  ownership  acquired  in  game  or  fish 
Is  not  such  an  ownership  as  one  acquires  in 
chattels  or  lands,  but  is  merely'  a  qualified, 
ownership,  and  that  the  possession  of  fish 
and  game  is  at  all  times  subject  to  such  reg- 
ulations as  the  Legislature  may  see  proper 
to  make." 

[4]  There  is  no  doubt  in  our  minds  but 
tliat  tbe  state  in  its  sovereign  capacity  is  the 
owner  of  the  waters  flowing  in  the  stream 
thereof  and  may  exercise  its  authority  over 
the  sama  If  the  foregoing  propositions  be 
correct,  the  state  has  the  right  to  prohibit 
the  diversion  of  the  waters  of  its  streams 
for  use  outside  of  and  beyond  the  boundaries 
of  the  state.  In  other  words,  as  said  by  tbe 
Supreme  Court  in  Geer  v.  Connecticut,  su- 
pra: "The  common  ownership  imports  tbe 
right  to  keep  the  property,  if  the  sovereign 
so  chooses,  always  within  its  jurisdiction  for 
every  purpose." 

Respondents  lay  special  stress  on  Bean  v. 
Morris,  221  U.  S.  485,  31  Sup.  Ct.  703,  55 
L.  Ed.  821,  while  appellant  places  equal  re- 
liance on  Hudson  County  Water  Co.  v.  Mc- 
Carter,  209  U.  S.  349,  28  Sup.  Ct  529,  52 
I*  Ed.  828,  14  Ann.  Cas.  560.  It  should  be 
observed  that  Bean  v.  Morris  Is  dealing  with 
an  interstate  stream  which  Is  the  particular 
subject  that  we  said  in  the  outset  we  were 
not  dealing  with  in  this  case.  The  question 
decided  in  that  case  arose  out  of  a  dispute 
between  Morris  and  Bean  as  to  priorities  of 
appropriation  of  tbe  waters  of  a  tributary 
to  tbe  Big  Horn  river  flowing  through  both 
Wyoming  and  Montana.  The  court  held 
that,  since  both  Wyoming  and  Montana  were 
carved  from  the  arid'  region,  and  the  law  of 
priority  of  appropriation  prevailed  in  that 
territory  prior  to  the  formation  of  the  states, 
tbe  court  would  assume.  In  the  absence  of  a 
showing  to  the  contrary,  that  tbe  states 
still  intended  that  priority  of  right  by  ap- 
propriation and  diversion  should  prevail  on 
interstate  streams  Irrespective  of  state 
boundary  lines. 

The  Hudson  County  Water  Co.  Case  was 
dealing  with  the  waters  of  the  Passaic  riv- 
er, a  stream  situated  wholly  within  the 
limits  of  tbe  state  of  New  Jersey.  Q?he  court 
held  that  the  state  might  prevent  the  diver- 
sion of  the  waters  of  that  stream  to  a  point 
beyond  the  limits  of  the  state,  and  that  ri- 
parian proprietors  could  not  lawfully  con- 
tract with  a  water  company  so  as  to  author- 
ize such  company  to  pipe  the  waters  of  the 
stream  into  the  state  of  New  York.  Tbe 
court  likened  that  case  in  principle  to  the 
case  of  Geer  t.  Connecticut,  ubi  supra,  and 


held  that  the  state  might  retain  its  natural 
resources  for  the  benefit  of  Its  own  people 
and  might  prohibit  their  being  transported 
beyond  its  territorial  jurisdiction.  Among 
other  things,  the  court  said:  "We  are  of 
opinion,  further,  that  tbe  constitutional  pow- 
er of  the  state  to  insist  that  its  natural  ad- 
vantages shall  remain  unimpaired  by  its  cit- 
izens [s  not  dependent  upon  any  nice  esti- 
mate of  the  extent  of  present  use  or  specula- 
tion as  to  future  needs.  The  legal  concep- 
tion of  the  necessary  is  apt  to  be  confined 
to  somewhat  rudimentary  wants,  and  there 
are  benefits  from  a  great  river  that  might 
escape  a  lawyer's  view.  But  the  state  to  not 
required  to  submit  even  to  aesthetic  analy- 
sis. Any  analysis  may  be  inadequate.  It 
finds  Itself  in  possession  of  what  all  admit 
to  be  a  great  public  good,  and  what  it  has 
it  may  keep  and  give  no  one  a  reason  for 
its  will." 

[I]  The  question  here  to  be  determined 
then  is:  Has  the  state  of  Idaho  through  Its 
lawmaking  body  authorized,  the  appropria- 
tion and  diversion  of  the  waters  of  this 
state  for  application  to  any  beneficial  use 
in  another  state?  It  is  conceded  in  the  out- 
set that  there  is  no  express  legislation  to 
that  effect.  It  is  contended  by  the  appellant 
that,  in  tbe  absence  of  a  positive  statute 
authorizing  such  a  thing  or  conferring  each. 
a  right,  the  right  does  not  exist,  and  that  no 
presumption  arises  that  the  state  by  its 
silence  intends  to  permit  the  diversion  and 
use  of  its  waters  beyond  Its  jarlsdiction. 
Tbe  respondents,  on  the  other  hand,  contend, 
that  no  provision  of  the  Constitution  or 
statute  expressly  prohibits  the  carrying  of 
water  from  this  state  into  another  state  and 
there  applying  it  to  a  beneficial  use,  and 
that  to  .do  so  is  therefore  no  violation  of  any 
provision  of  the  Constitution  or  statute. 
These  propositions  call  for  a  consideration 
of  tbe  nature  of  state  legislation,  l^th  as 
to  the  class  of  subjects  to  which  it  applies 
and  the  jurisdictional  limits  in  which  It  can 
be  executed.  Black  on  Interpretation  of 
Laws,  p.  91,  says:  "Prima  facie,  every  stat- 
ute is  confined  in  its  operation  to  the  per- 
sons, property,  rights,  or  contracts,  yvhicb 
are  within  the  territorial  jurisdiction  of  th«« 
Legislature  which  enacted  it  The  presump- 
tion is  always  against  any  intention  to  at- 
tempt giving  to  the  act  an  exterritorial  op- 
eration and  effect."  Endlich  on  Interpreta- 
tion of  Statutes,  p.  233,  announces  ine  same 
principle.  Cooley  on  Constitutional  Limita- 
tions (7th-  Ed.)  p.  176,  says:  "The  legisla- 
tive authority  of  every  state  must  spend  its 
force  within  the  territorial  limits  of  the 
state."  The  Supreme  Court  of  the  United 
States,  in  Hilton  v.  Guyot,  169  U.  S.  113.  16 
Sup.  Ct.  139,  40  L.  Ed.  95,  says:  "No  law  has 
any  effect,  of  its  own  force,  beyond  tbe  lim- 
its of  the  sovereignty  from  which  its  au- 
thority is  derived." 

[6]  In  the  light  of  these  authorities  and 
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the  fundamental  reason  and  principle  of  Jns- 
tloe  on  whicb  they  rest,  It  would  seem  nec- 
essary for  any  one,  who  claims  a  right  under 
the  laws  of  a  state  which  right  is  to  be  ex- 
ercised beyond  the  Jurisdiction  thereof,  to 
rest  such  right  upon  some  specific  legisla- 
tive grant  or  authority.  In  the  case  at  bar, 
a  right  is  urged  to  eaioy  the  use  of  state 
property  or  a  natural  resource  of  the  state 
beyond  the  Jurisdictional  borders  of  the  state 
and  within  the  confines  of  another  state.  A 
gift  or  grant  of  state  property  or  a  public 
franchise,  or  a  right  which  must  emanate 
from  the  sovereignty  representing  the  whole 
people,  ought  not  to  arise  by  mere  Inference 
or  failure  of  the  sovereignty  to  speak  on  the 
subject.  On  the  other  hand,  a  failure  to 
8i)eak  on  the  subject  or  to  confer  the  right 
in  specific  terms  ought  to  be  construed  In 
favor  of  the  state  and  against  those  claim- 
ing the  right. 

Endlich  on  Interpretation  of  Statutes 
(1888)  p.  497,  says:  "It  is  a  settled  presump- 
tion, in  the  construction  of  statutes,  that  the 
Legislature  does  not,  without  express  dec- 
larations or  clear  and  unmistakable  mani- 
festation of  Intent,  mean  to  be  understood 
as  giving  away  any  public  right  or  stripping 
the  state  of  any  part  of  its  prerogative."  To 
the  same  effect,  see  Black  on  Interpretation 
of  Laws  (189^  p.  109. 

[7]  In  this  case  it  is  sought  to  compel  the 
state  engineer  to  issue  to  the  respondents  a 
certificate  showing  their  compliance  with  the 
statute  and  their  right  to  the  use  of  the  wa- 
ters of  Bear  creek  in  applying  them  to  ag- 
ricultural lands  and  for  agricultural  pur- 
poses in  the  state  of  Montana.  The  statutes 
of  this  state,  authorizing  the  appropriation 
and  diversion  of  waters  and  the  granting  of 
permits  by  the  state  engineer,  confer  upon 
the  state  the  right  to  control  the  use  of  such 
waters,  to  supervise  the  distribution  by  wa- 
ter commissioners,  to  establish  rates,  to  con- 
trol the  method  of  distribution,  prevent 
waste  and  wrongful  diversions  and  obstruc- 
tions of  the  flow  thereof,  etc.  Sections  3268 
to  3283,  3284  to  3293,  3294  to  3298,  and  7144 
to  7149,  Rev.  Codes.  It  is  at  once  apparent 
that  the  state  has  no  means  by  which  it 
can  enforce  or  execute  the  provisions  of  the 
aboveHiited  sections  of  the  statute  beyond  its 
borders;  and,  if  the  right  here  contended 
for  were  recognized  and  conferred,  the  pow- 
ei  of  regulation  and  control  of  that  right 
would  be  wholly  gone  so  far  as  it  is  to  be 
exercised  beyond  the  confines  of  the  state. 
It  was  suggested  on  the  oral  argument  that 
some  of  the  Iriigatlon  states  have  recip- 
rocity statutes  on  this  subject,  and  in  such  a 
case  we  can  conceive  how  laws  of  one  state 
might  be  executed  in  another.  In  other 
words,  if  the  right  to  appropriate  and  divert 
waters  of  this  state  to  be  used  in  another 
state  were  recognized  and  conferred  upon 
the  condition  that  the  authority  of  this  state 


may  be  exercised  in  the  regulation  and  con- 
trol of  the  right  In  the  state  in  which  the 
use  is  to  be  had  and  that  the  state  of  Mon- 
tana had  accepted  the  conditions  of  the  stat- 
ute by  reciprocal  legislation,  then  this  state 
could  execute  and  enforce  the  above-men- 
tioned provisions  of  the  statute.  As  the  mat- 
ter stands,  however,  we  are  clear  that  there 
is  no  authority  for  the  diversion  and  aroro- 
prlatlon  of  the  waters  of  this  state  for  ap- 
plication to  a  boieficial  use  In  another  state. 

The  underlying  principle  on  which  this 
holding  must  rest  was  recognized  by  this 
court  in  Washington  Water  Power  Co.  v. 
Waters,  19  Idaho,  595,  115  Paa  682,  which 
was  a  proceeding  in  condemnation.  It  was 
there  contended,  among  other  things,  that 
condemnation  proceedings  could  not  be  had 
in  this  state  for  the  purpose  alone  of  serv- 
ing a  public  use  in  another  state.  In  speak- 
ing of  that,  this  court  said:  "Condemnation 
could  evidently  not  be  had  in  this  state  for 
the  purpose  alone  of  serving  a  public  use  in 
another  state;  but  where  the  use  for  whidi 
the  condemnation  is  sought  Is  a  public  use 
In  this  state,  and  will  serve  the  citizens  of 
this  state,  »  •  •  the  fact  that  it  may  in- 
cidentally also  benefit  the  citizens  and  indus- 
tries of  a  neighboring  state  will  not  defeat 
the  right  of  condemnation."  Tlie  discus- 
sion In  that  case  turned  on  the  question  of 
a  "public  use,"  and  In  this  case  the  question 
Involved  is  a  "beneficial  use"  to  be  exercised 
beyond  the  confines  of  this  state.  It  is  clear 
to  us  that  the  legislation  of  a  state  is  pri- 
marily dealing  with  people  and  business  and 
uses  within  the  Jurisdiction  of  the  state; 
and  wherever  the  benefit  of  such  legislation 
is  claimed  beyond  the  confines  of  the  states 
either  for  person  or  subject-matter,  some 
provision  in  the  statute  should  be  found  spe- 
cifically extending  the  legislation  for  those 
purposes  and  objects. 

The  Judgment  of  the  district  court  must 
be  reversed,  and  it  is  so  ordered,  and  the 
cause  is  remanded,  with  direction  to  dismiss 
the  proceeding.  Costs  awarded  in  favor  of 
appellant. 

STEWART,  C.  J.,  and  SULLIVAN,  J, 
concur. 

m  Idaho.  ZlOl 
BELLEVUE  STATE  BANK  ▼.  COFFIN. 
(Supreme  Court  of  Idaho.    July  2,  1912.) 

(SyUahu*  (y  the  Court.) 
1.  Banks,  and  Bankinq   (I  80*)— Tkarsao- 

TIONB  EtETWEEN  BANKS— RELATION  OF  PaX- 

TIB8. 

Where  B.  S.  Bank  pays  I.  S.  Bank,  upon 
solicitation  of  I.  S.  Bank,  a  Bum  of  money  to 
be  used  by  the  latter  in  the  ordinary  coarse  of 
business,  to  be  paid  back  in  the  future  upon 
the  latter  bank  receiving  a  shipment  of  money 
from  another  source,  such  payment  of  money 
is  a  loan,  and  such  transaction  creates  the  re- 


•For  other  cases  sea  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Die-  Key  No.  Series  A  Kep'r  Indexes 
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lation   of   debtor   and   creditor  between   each 
banks. 

[Ed.  Note.— For  otber  caeee,  see  Banks  and 
Banking,  Cent.  Dig.  H  184-196;  Dec  Dig.  i 
80.*3 

2.  Banks  awd  Banking    (|   80*)— Follow- 
ing Tbtjst  Funds— Identification. 

Where  money  ia  loaned  by  one  bank  to 
another  upon  false  representations  which 
amount  to  fraud  upon  the  bank  loaning  the 
money,  the  contract  of  loan  may  be  rescind- 
ed upon  the  ground  of  fraud,  and  sach  loan 
becomes  a  trust  fund  in  the  hands  of  the  bank 
or  its  assignee,  and,  like  any  other  fund,  if 
it  can  be  traced  and  is  capable  of  identifica- 
tion, it  may  be  recovered  from  the  assignee 
of  the  bank,  and  is  a  prior  daim  as  against 
the  general  creditors. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  f{  184-196;  Dec.  Dig.  { 
80.»] 

8.  Tbdsts     (I  ■  356*)— Following     Tbust 

¥V  N  DS—lDBNTIFI  CATION . 

It  is  a  well-known  rule  of  equity  that  an 
owne»  of  property  who  has  been  defrauded  of 
the  possession  or  ownership  of  the  same  may 
recover  such  property  from  the  person  who 
has  secured  it,  and  that  the  title  of  such  prop- 
erty does  not  pass  to  the  taker,  but  is  held 
in  trust,  and  that  the  owner  has  a  superior 
right  to  such  property  as  against  the  creditors 
of  the  taker;  and,  where  it  has  been  used  or 
converted  by  the  taker,  the  owner  of  such 
property  should  also  have  a  superior  right  to 
the  value  of  the  same  whenever  it  can  be  re- 
covered, without  causing  a  reduction  in  the 
pro  rata  distribution  of  the  remaining  assets 
among  creditors. 

•  [Ed.    Note.— For    other    cases,    see    Trusts, 
Cent.  Dig.  H  62&-638;    Dec.  Dig.  {  356.*] 

4.  Banks  and  Banking    (|   80*)— Follow- 
ino  Trust  Funds— Idkntxiication. 

"Where  It  U  shown  that  L  S.  Bank  bor- 
rows money  from  B.  S.  Bank  upon  false  rep- 
resentations, and  at  a  time  when  the  I.  S. 
Bank  was  insolvent,  and  used  said  money  so 
Dorrowed  in  the  ordinary  course  of  business  in 
paying  checks,  and  the  evidence  fails  to  show 
that  the  estate  of  the  bank  was  in  any  way 
bettered  or  angumented  by  reason  of  the  ap- 
plication of  such  borrowed  money,  and  in  the 
absence  of  a  showing  that  such  money  can  be 
traced  into  specific  property  or  money,  such 
B.  S.  Bank  cannot  have  its  claim  against  the 
estate  of  I.  S.  Bank  in  the  hands  of  the  re- 
ceiver declared  a  prior  claim  to  other  general 
creditors. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  S§  184-196;  Dec.  Dig.  f 
80.*] 

B.  Banks  and  Banking   ({  80*)— Follow- 
ing Tbust  Funds— Identification. 

Where  an  insolvent  bank  procures  a  loan 
'rom  another  bank  upon  false  representations, 
and  such  money  ia  to  be  used  in  the  ordinary 
course  of  business  of  the  insolvent  bank,  and 
the  transaction  results  in  nothing  more  than 
an  exchange  of  creditors  or  the  mere  can- 
cellation of  one  liability  and  the  assumption 
of  another,  and  the  money  is  used  in  the  dis- 
cbarge of  an  indebtedness,  soch  facts  alone 
•re  not  sufficient  to  show  that  the  assets  of 
the  bank  borrowing  such  money  have  in  any 
way  been  increased,  or  that  there  has  been  a 
betterment  of  the  estate  or  its  assets,  or  that 
such  estate  or  its  assets  have  in  any  way  been 
improved  or  rendered  more  valuable. 

[Ed.  Note. — For  otber  cases,  see  Banks  and 
Banking,  Cent.  Dig.  {{  184-196;  Dec.  Dig.  i 
80.*] 

Ailshie,  J.,  dissenting. 


Appeal  from  District  Court,  Blaine  Coun- 
ty ;  Edward  A.  Walters,  Jadge. 

Action  by  the  Bellevue  State  Bank  against 
H.  N.  CofBn,  receiver  of  the  Idaho  State 
Bank.  From  a  judgment  for  defendant, 
plaintiff  appeals.    AfBrmed. 

Richards  &  Haga,  of  Boise  City,  for  ap- 
pellant. Sullivan  &  SnlUvan,  of  Boise  Mty, 
for  respondent 

STEWART,  O.  J.  On  August  25,  1910, 
Leo  Cramer,  president  and  representative  of 
the  Idaho  State  Bank,  a  banking  corporation 
organized  under  the  laws  of  the  state  of  Ida- 
ho and  doing  business  at  Halley,  Idaho,  call- 
ed upon  the  Bellevue  State  Bank  at  Belle- 
vue, Idaho,  and  informed  C.  W.  Wilson, 
cashier  of  said  bank,  that  the  Idaho  State 
Bank  had  a  shipment  of  $5,000,  which  ship- 
ment should  have  arrived  on  the  train  reach- 
ing Halley  on  that  day,  and  by  reason  of 
such  shipment  not  arriving  the  Idaho  State 
Bank  was  In  need  of  $2,500  in  currency  for 
temporary  use  until  said  shipment  should 
arrive,  which  should  be  on  the  following  day, 
and  that  said  Idaho  State  Bank  would  upon 
the  arrival  of  said  shipment  return  said  $2,- 
500.  Upon  this  statement  the  Bellevue  State 
Bank,  through  its  cashier,  0.  W.  Wilson, 
turned  over  to  Leo  Cramer,  for  the  use  of 
the  Idaho  State  Bank,  $2,600  In  currency. 
This  currency  was  placed  In  the  Idaho  State 
Bank  and  used  by  said  bank  In  the  ordinary 
course  of  business  until  the  3l8t  day  of  Au- 
gust, 1910,  when  the  bank  was  closed  and  a 
receiver  appointed  therefor.  This  currency 
was  used  with  other  cash  for  the  purpose  of 
paying  checks  drawn  by  depositors,  and  when 
the  receiver  took  charge  of  the  bank  there 
was  in  the  bank  $643.75,  of  which  $86  was 
in  currency,  and  no  part  of  which  could  be 
Identified  as  a  part  of  the  $2,500  obtained  by 
the  Idaho  State  Bank  from  the  Bellevue 
State  Bank.  After  the  bank  failed  on  the 
3l8t  day  of  August,  1910,  H.  N.  Coflin,  the 
respondent,  was  appointed  receiver  of  the 
Idaho  State  Bank,  and  this  action  was 
brought  demanding  that  the  $2,500  obtained 
by  the  Idaho  State  Bank  from  the  Bellevue 
State  Bank  be  decreed  a  trust  fund  and  that 
the  claim  of  the  appellant  be  decreed  to  be 
prior  to  the  claims  of  all  the  general  credi- 
tors and  claimants  of  the  Idaho  State  Bank. 
The  cause  was  tried  to  the  court,  and  the 
court  found  the  facts  substantially  as  stated 
herein.  From  this  state  of  facts  the  court 
found  as  conclusions  of  law  the  following: 
"(1)  That  said  Bellevue  State  Bank  did  not 
become,  nor  Is  It  now,,  a  prior  or  preferred 
creditor  of  said  Idaho  State  Bank  In  said 
sum  of  $2,500  or  any  part  thereof,  over  or 
above  any  of  the  other  clainu.nt8  or  deposi- 
tors, or  the  creditors  of  said  bank.  (2)  That 
the  defendant  Is  entitled  to  a  judgment  for 
his  costs  and  disbursements  herein."  Judg- 
ment was  entered  for  defendant  From  this 
judgment  this  appeal  is  taken. 


•roi  otber  cues  see  same  topic  and  seotlon'NUlIBISR  In  Deo.  Dig.  *  Am.  Dig.  Ksjr  No.  Series  ft  Sep'r  uaexei 
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The  only  question  assigned  as  error  and 
urged  upon  tliis  appeal  is  the  conclusion  of 
law  that  the  money  received  from  the  Belle- 
vue  State  Bank  by  the  Idaho  State  Bank  did 
not  constitute  a  trust  fund  to  be  repaid  to 
appellant  In  preference  to  the  depositors  and 
general  creditors  of  said  bank. 

[1]  It  is  the  contention  of  appellant  that 
the  currency  or  fund  which  was  delivered 
by  the  Bellevue  State  Bank  to  the  Idaho 
State  Bank  never  at  any  time  became  the 
property  of  the  Idaho  State  Bank,  and  that 
no  title  ever  passed  from  the  Bellevue  State 
Bank  to  the  Idaho  State  Bank,  and  that  the 
relation  of  debtor  and  creditor  did  not  and 
never  existed  by  reason  of  the  procurement 
of  said  currency  or  fund  through  false  rep- 
resentations which  amounted  to  a  fraud. 
While  the  respondent  contends  that,  upon 
the  payment  of  the  $2,500  by  the  Bellevue 
State  Bank  to  the  Idaho  State  Bank  under 
the  agreement  as  shown  by  the  facts  in  this 
case,  there  immediately  arose  between  the 
Idaho  State  Bank  and  the  Bellevue  State 
Bank  the  relation  of  debtor  and  creditor,  and 
by  reason  of  such  relation  no  superior  or 
l)etter  right  was  vested  in  the  Bellevue  State 
Bank  to  the  assets  of  the  Idaho  State  Bank 
than  that  of  other  general  creditors  of  said 
bank. 

We  think  it  is  a  general  principle  of  law 
that  a  general  deposit  of  money  with  a  bank 
transfers  the  title  of  the  money  so  deposited 
from  the  depositor  to  the  bank,  and  creates 
the  relation  of  debtor  and  creditor  between 
the  bank  and  the  depositor.  Notes  to  Piano 
Mfg.  Co.  V.  Auld,  86  Am.  St.  Rep.  77T.  When 
money  is  paid  by  one  bank  to  another  bank 
to  be  used  by  the  latter  In  the  ordinary 
course  of  business,  to  be  paid  back  in  the 
future  upon  the  latter  bank  receiving  a  ship- 
ment of  money  from  another  source,  as 
shown  by  the  facts  in  this  case,  there  can 
be  no  reason  why  the  same  rule  of  law  does 
not  apply.  The  transaction  is  certainly  the 
equivalent  to  a  deposit  in  so  far  as  creating 
the  relation  of  debtor  and  creditor.  It  is  a 
money  loan  or  a  payment  by  the  Bellevue 
Stdte  Bank  to  the  Idaho  State  Bank  upon 
a  promise  to  repay,  not  with  the  same  mon- 
ey but  with  other  funds,  an  equal  amount  at 
a  future  date.  This  certainly  creates  the  re- 
lation of  debtor  and  creditor.  In  this  case, 
by  the  payment  of  the  money,  the  title  pass- 
ed to  the  Idaho  State  Bank  and  became  its 
property,  and  was  dealt  with  as  it  saw  fit, 
and  was  used  in  Its  ordinary  course  of  busi- 
ness in  paying  debts  and  depositors,  and  that 
was  the  purpose  for  which  the  fund  was  to 
be  used  at  the  time  the  same  was  secured, 
and  it  specifically  created  the  relation  of 
debtor  and  creditor. 

in  the  case  of  Mut.  Acct.  Ass'n  v.  Jacobs, 
141  111.'  261,  31  N.  E.  414,  16  L.  K.  A.  516,  33 
Am.  St.  Rep.  302,  the  Supreme  Court  of  Il- 
linois says:  "Where  money  is  deposited  In 
a  bank  without  any  understanding  that  the 
identical  money  shall  be  returned,  but  only 


tliat  a  like  sum  of  lawful  money  shall  be 
repaid,  the  deposit  is  general,  the  bank  la 
permitted  to  use  the  money  in  its  business, 
and  tile  relation  of  debtor  and  creditor  is 
created  by  the  transaction." 

In  the  case  of  Leaphart  t.  Com.  Bank,  45 
S.  C.  563,  23  S.  R  939,  33  li.  B.  A.  700,  65 
Am.  St.  Rep.  800,  the  Supreme  Court  of 
South  Carolina  says:  "A  deposit  of  money 
made  with  a  bank  corxwration,  or  association, 
to  be  used  by  it  for  the  purpose  of  making 
profit  therefrom,  with  an  agreement  on  its 
part  to  repay  the  amount  with  interest,  be- 
comes at  once  the  property  of  the  depositee, 
and  creates  at  once  the  relation  of  debtor 
and  creditor  between  the  depositee  and  de- 
positor, with  nothing  in  the  nature  of  a  trust 
or  fiduciary  character  in  or  growing  out  of 
the  transaction." 

There  is  no  difference  In  principle  between 
the  case  at  bar,  wliere  currency  or  other 
money  is  loaned  or  advanced  by  one  bank  to 
another  which  is  Insolvent  for  use  In  the 
borrowing  bank,  and  a  case  where  a  deposi- 
tor leaves  his  money  with  the  bank  a  short 
time  before  it  suspends.  Corn,  etc..  Bank  v. 
Solicitors,  etc.,  Co.,  188  Pa.  330,  41  AtL  536. 
68  Am.  St.  Rep.  873. 

[2]  While  this  rule  la  well  recognised  by 
the  authorities,  there  is  another  principle  of 
law  which  is  equally  well  settled,  and  that 
is:  That  the  receipt  of  deposits  by  a  bank 
known  to  be  insolvent  by  its  officers  is  a 
fraud  upon  the  depositor,  and  renders  the 
bank  or  Its  assignees  trustees  ex  male&cio, 
and  the  deposit  Is  a  trust  fund  recoverable 
by  the  depositor.  In  such  cases  the  title  does 
not  pass  to  the  bank,  bat  it  takes  title 
through  fraud  and  by  contract  voidable  for 
that  reason  at  the  election  of  the  depositor. 
"The  keeping  the  bank  open,  and  the  con- 
ducting of  its  business  in  the  usual  manner, 
constitutes  a  representation  to  its  customers 
of  the  solvency  of  the  bank  upon  which  they 
had  a  right  to  rely;  and  if  the  bank  was 
known  to  be  insolvent  by  the  officers  who 
were  charged  with  Its  management,  the  con- 
cealment of  that  fact  from  a  person  about  to 
make  a  deix)slt  would  constitute  a  fraud  up- 
on him.  It  is  upon  this  ground,  and  not 
upon  the  theory  that  the  bank  does  not  take 
title  to  such  deposit,  that  such  deposits  are 
imiformly  held  recoverable  by  the  depositor." 
Notes  to  Piano  Mfg.  Co.  v.  Auld,  86  Am.  St. 
Rep.  794. 

The  above  citation  contains  a  collection  ot 
the  leading  cases  upon  this  question,  and 
renders  it  unnecessary  to  cite  In  this  opin- 
ion all  of  such  cases.  We,  however,  refer  to 
Perry  on  I'rusts  &  Trustees  (6th  Ed.)  §  171; 
Pomeroy's  Equitable  Jurisprudence  (3d  EkL) 
I  155. 

In  the  case  of  Blake  v.  State  Savings 
Bank,  12  Wash.  619,  41  Pac.  909,  the  Su- 
preme Court  of  Washington  quotes  with  ap- 
proval from  Cragle  v.  Hadley,  99  N.  Y.  131, 
1  N.  E.  537,  52  Am.  Rep.  9,  as  follows:  "The 
bank  acquires  title  to  the  money,  drafts,  or 
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checks  on  an  implied  agreement  to  pay  an 
pqniralent  consideration  wlien  called  npon  by 
the  depositor  in  the  usual  course  of  business. 
The  further  rule  that  one  who  has  been  in- 
daced  to  part  with  his  property  by  the  fraud 
of  another,  under  guise  of  a  contract,  may, 
upon  discovery  of  the  fraud,  rescind  the  con- 
tract, and  reclaim  the  property,  unless  it  has 
come  to  the  possession  of  a  bona  fide  holder, 
is  equally  well  settled,  and  does  not  at  all 
depend  upon  the  character  of  the  wrongdoer, 
whether  a  corporation  or  a  natural  person. 
•  •  •  The  right  to  a  restoration  in  such 
case  may  be  defeated  by  the  acts  or  acquies- 
cence of  the  defrauded  party,  or  because  the 
property  has  lost  its  identi^  and  cannot  be 
traced,  or  other  persons  have  innocently  ac- 
quired Interests  In  ignorance  of  the  fraud." 
And  the  court  concludes:  "It  will  be  seen 
from  this  quotation  from  that  case  that  what 
the  court  really  decided  was  that  the  recep- 
tion of  deposits  by  a  bank  under  the  circum- 
stances stated  was  sucb  a  fraud  upon  the 
depositor  as  gave  him  a  right  to  rescind  the 
contract  of  deposit,  and  reclaim  the  drafts 
or  their  proceeds,  which,  in  that  case,  were 
easily  distinguishable  from  the  other  assets 
of  the  bank.  The  conclusion  of  the  court 
would'  no  doubt  hare  been  different  if  the 
money  had  'lost  its  identity,'  and  could  not 
be  traced." 

In  Com,  etc..  Bank  v.  Solicitors,  etc.,  Co., 
188  Pa.  334,  41  Atl.  S37,  68  Am.  St.  Rep.  873, 
the  Supreme  Court  of  PennsylTanla  says: 
"The  trust  company  was  insolvent  •  •  •  when 
the  transaction  took  place  and  it  received  the 
jdaintiCTs  money,  and  the  officers  of  the  com- 
pany were  aware  of  its  condition.  Keeping 
its  doors  open  on  that  day  was,  whether  un- 
intentional or  not,  a  representation  to  the 
public  of  solvency.  Whether  they  still  hoped 
on  that  day  by  some  means  to  recuperate  and 
avoid  closing  is  not  material;  the  fact  of 
insolvency  on  that  day  remained.  There  is 
no  difference  in  principle  t)etween  this  trans- 
action and  that  of  a  depositor  who  leaves  his 
money  with  the  bank  a  few  hours  before  It 
suspends.  The  acceptance  of  the  money  un- 
der such  circumstances  is  a  fraud  upon  the 
d^ositor,  and  if  it  has  not  been  used  or  mix- 
ed with  the  common  funds  and  can  be  identi- 
fied, he  can  maintain  replevin  for  It." 

In  Wasson  v.  Hawkins  (C.  C.)  59  Fed.  233, 
Justice  Baker  discusses  a  similar  question 
and  holds  that  the  title  acquired  by  the  bank 
to  the  money  and  checks  deposited  under 
such  circumstances  would  be  voidable  at  tD' 
election  of  the  depositor,  who  could  bring 
suit  to  recover  his  deposit  without  any  pre- 
vious demand.  The  bank  would  become  a 
trustee  ex  malefido  and  would  bold  the  de- 
IKtslt  for  the  use  of  the  depositor  subject  to 
his  right  of  reclamation. 

We  do  not  think  it  necessary  to  quote  any 
further  decisions  upon  this  subject,  for  we 
are  satisfied  that  the  rule  is  that  where  mon- 
ey Is  deposited  in  an  insolvent  bank  known 
by  Its  tffilcers  to  be  hopelessly  insolvent,  or 


money  loaned  by  one  bank  to  another  bank 
npon  false  representations  which  amount  to 
fraud  to  the  bank  loaning  the  money,  the 
contract  may  be  rescinded  upon  the  ground 
of  fraud,  and  such  deposit  becomes  a  trust 
^und  in  the  hands  of  the  receiver  of  the 
bank,  and,  like  any  other  fund.  If  it  can  be 
traced  and  is  capable  of  identification,  it 
may  be  recovered  from  the  assignee  of  the 
bank  and  is  a  prior  claim  as  against  general 
creditors.    86  Am.  St.  Rep.  794,  800,  801. 

[4]  The  question  then  arises:  Was  there 
actual  fraud,  effectuated  by  the  acts  and  rep- 
resentations of  Cramer  upon  behalf  of  tbe 
Idabo  State  Bank  in  procuring  'the  money 
from  the  Bellevue  State  Bank?  Am.  &  Eng. 
Ency.  of  I^w,  vol.  14,  p.  21,  defines  "actual 
fraud"  as  follows:  "Actual  fraud  is  where  a 
person  intentionally  deceives  another  by 
words  or  conduct  for  the  purpose  of  inducing 
him  to  part  with  property  or  to  surrender 
some  legal  right  and  thereby  accomplish  his 
purpose.  It  Involves  the  element  of  dishon- 
esty of  purpose  or  evil  design.  This  is  the 
first  class  of  fraud  In  Lord  Hardwlcke's 
classification  above  referred  to." 

In  the  case  of  Barnes  v.  Crawford,  115  N. 
O.  76,  20  S.  E.  886,  the  court  quotes  from 
Welwter  as  follows:  "An  intentional  perver- 
sion of  the  truth  for  the  purpose  of  obtain- 
ing some  valuable  thing  or  promise  from  an- 
other." Many  other  definitions  of  fraud  may 
be  found  in  Words  &  Phrases,  vol.  8,  p.  2943. 

In  the  light  of  the  above  definition  of 
fraud,  it  is  apparent  that  the  money  loaned 
to  tbe.  Idaho  State  Bank  by  the  Bellevue 
State  Bank  was  procured  upon  false  repre- 
sentations made  by  Cramer  to  Wilson.  The 
representation  made  by  Cramer  that  the  Ida- 
ho State  Bank  was  short  in  cash  was  cer- 
tainly true  at  the  time  It  was  made,  but  the 
representation  that  a  shipment  of  currency 
was  expected  and  did  not  arrive,  and  that 
it  would  arrive,  and  upon  arriving  the  amount 
advanced  by  the  Bellevue  State  Bank  to  the 
Idaho  State  Bank  would  be  returned,  was 
absolutely  false  and  based  upon  no  facts 
whatever,  and  certainly  was  the  inducement 
which  led  Wilson  to  advance  the  money  to 
Cramer.  Because  it  was  so  procured,  such 
fund  became  a  trust  fund  in  the  hands  of 
the  bank,  and  such  trust  fund  may  be  recov- 
ered from  the  receiver  of  the  bank  If  it  can 
be  traced  and  is  capable  of  identification. 
The  right  to  recover  therefore  in  this  case 
is  upon  the  ground  that,  the  representations 
made  by  Cramer  to  Wilson  upon  which  the 
fund  was  secured  constituted  a  fraud  upon 
the  Bellevue  State  Bank,  and  not  upon  the 
ground  that  the  bank  did  not  take  title  to 
such  property. 

[8]  It  is  a  well-known  rule  o  ?  equity  that 
the  owner  of  property  who  has  been  defraud- 
ed of  the  possession  and  ownership  ot  such 
property  may  recover  the  same  from  the  per- 
son who  has  secured  such  property,  and  that 
the  title  of  such  proiierty  does  not  pass  to 
the  taker,  but  Is  held  In  trust,  and  that  the 
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owner  has  a  superior  right  to  suc^  property 
as  against  the  creditors  of  the  taiier;  and, 
where  it  has  been  used  or  converted  by  the 
taker,  the  owner  of  such  property  should 
also  hare  a  superior  right  to  the  value  of 
the  same  whenever  it  can  be  recovered  with; 
out  causing  a  reduction  in  the  pro  rata  dis- 
tribution of  the  remaining  assets  among  cred- 
itors. 

In  the  case  of  Frellnghuysen  v.  Nugent  (C. 
C.)  36  Fed.  239,  Judge  Bradley  of  the  federal 
court  states  the  rule  as  to  the  right  to  re- 
cover trust  funds  or  property  as  follows: 
"Formerly  the  equitable  right  of  following 
this  misapplied  money  or  other  property  Into 
the  bands  of  the  parties  receiving  It  depend- 
ed upon  the  ability  of  identifying  It;  the 
equity  attaching  only  to  the  very  property 
misapplied.  This  right  was  first  extended  to 
the  proceeds  of  the  property,  namely,  to  that 
which  was  procured  in  place  of  It  by  ex- 
change, purchase,  or  sale.  But  If  It  became 
confused  with  other  property  of  the  same 
kind,  so  as  not  to  be  distinguishable,  with- 
out fault  on  the  part  of  the  possessor,  the 
equity  was  lost  Finally,  however,  it  has 
been  held  as  the  better  doctrine  that  con- 
fusion does  not  destroy  the  equity  entirely, 
but  converts  it  into  a  charge  upon  the  entire 
mass,  giving  to  the  party  Injured  by  the  un- 
lawful diversion  a  priority  of  right  over  the 
other  creditors  of  the  possessor.  This  Is  as 
far  as  the  rule  has  been  carried." 

It  would  be  useless  to  attempt  to  distin- 
guish and  apply  the  different  decisions  of  the 
courts  In  cases  where  the  owner  of  property 
or  money,  which  has  passed  into  the  posses- 
sion of  another  through  misrepresentation 
and  fraud,  attempts  to  recover  such  property 
or  money,  and  how  far  the  owner  is  required 
to  go  in  showing  the  identity  off  the  property 
or  money^  and  impose  upon  it  the  character 
of  a  trust,  for  the  reason  that  the  rule  an- 
nounced In  these  cases  is  controlled  wholly 
by  the  particular  facts  and  circumstances  of 
each  case,  and  the  various  cases  relating  to 
this  subject  show  the  distinctioa  made  by 
the  courts  and  the  rules  declared  in  the  vari- 
ous classes.  Many  cases  are  collated  in  the 
notes  to  the  case  of  Lowe  t.  Jones,  192 
Mass.  94,  78  N.  E.  402,  6  L.  R.  A.  (N.  S.) 
487,  116  Am.  St  Rep.  225,  and  annotated  in 
Annot  Cases,  vol.  7,  p.  558,  and  also  in  the 
notes  to  the  case  of  Piano  Mfg.  Co.  v.  Auld, 
86  Am.  St  Rep.  769. 

[6]  An  examination  of  these  various  cases 
leads  us  to  believe  that  the  true  rule  govern- 
ing the  particular  facts  of  this  case  is  that, 
if  the  transaction  results  in  nothing  more 
than  an  exchange  of  creditors  or  the  mere 
cancellation  otf  one  liability  and  the  assump- 
tion of  another,  or  if  the  money  was  used 
in  the  discharge  of  an  indebtedness,  such 
facts  alone  are  not  sufficient  to  show  that 
the  assets  of  the  trustee  or  Its  assignee  have 
been  Increased  by  such  transaction,  and 
therefore  there  has  been  no  betterment  of 
the  estate,  and  such  assets  have  not  been 


improved  or  rendered  more  valuable  and  are 
in  no  way  impressed  with  the  trust  Insur- 
ance Go.  V.  Caldwell,  59  Kan.  156,  52  Pac. 
440;  Bradley  v.  Chesebrough,  111  Iowa,  126, 
82  N.  W.  472;  District  Township  of  Eurdca 
V.  Farmers'  Bank,  88  Iowa,  194,  65  N.  W. 
342 ;  Moore  v.  Chesebrough  (Iowa)  81  N.  W. 
469;  Kansas  State  Bank  v.  First  State  Bank, 
9  Kan.  App.  839,  61  Pac  868;  Sunderlln  v. 
Mecosta  Cctunty  Sav.  Bank,  116  Mich.  281, 
74  N.  W.  478;  Sherwood  v.  MUford  Bank.  94 
Mich.  78,  53  N.  W.  923 ;  In  re  Seven  Corners 
Bank.  58  Minn.  5,  59  N.  W.  633;  Midland 
Nat  Bank  v.  Brlghtwell,  148  Mo.  358,  49  S. 
W.  994,  71  Am.  St  Rep.  608;  Frank  ▼. 
Bingham,  68  Hun,  580,  12  N.  X.  Supp.  767; 
Freiberg  v.  Stoddard,  161  Pa.  259,  28  Atl. 
1111;  Continental  Nat  Bank  t.  Weems,  69 
Tex.  489,  6  S.  W.  802,  5  Am.  St  Ri^.  85; 
Nonotuck  Silk  Go.  ▼.  Flanders,  87  Wis.  237, 
58  N.  W.  883  (overruling  McLeod  v.  Evans, 
66  ■Wis.  401,  28  N.  W.  173,  214,  57  Am.  Rep. 
287);  Thuemmler  v.  Barth,  89  Wis.  381,  62 
N.  W.  94;  Dowie  v.  Humphrey,  91  Wis.  98, 
64  N.  W.  316;  City  Bank  of  Hopklnsvllle  v. 
Blackmore,  75  Fed.  771,  21  C.  C.  A.  614; 
Beard  v.  Independent  District  of  Pella  City, 
88  Fed.  375,  31  G.  G.  A.  662;  Lowe  T.  Jones, 
ld2  Mass.  94,  78  N.  E.  402,  6  L.  R.  A.  (N.  &) 
487,  116  Am.  St  Rep.  225,  7  Ann.  Cas.  554, 
supra;  6  Thompson's  Corporations  (1st  Ed.) 
{  7103;  Bumham  v.  Barth,  89  Wis.  362,  62 
N.  W.  96 ;  Gavin  v.  Gleason,  105  N.  Y.  256, 
11  N.  E.  504;  Byrne  v.  Byrne,  113  OaL  294, 
45  Pac.  536;  Shute  v.  Hinman,  34  Or.  678, 
56  Pac.  412,  58  Pac.  882,  47  L.  R.  A.  265; 
Board  v.  Strawn,  157  Fed.  49,  84  C.  C.  A. 
563,  16  L.  R.  A.  (N.  S.)  1100;  Bayor  ▼.  Am. 
Trust  &  Sav.  Bank,  157  111.  62.  41  N.  E.  622; 
Little  T.  Chadwlck,  161  Mass.  109,  23  N.  B. 
1005,  7  L.  R.  A.  670. 

From  an  examination  of  the  anthorltiefl 
applicable  to  the  facts  of  this  case  we  think 
the  safe  and  proper  rule  of  law  to  apply  to 
such  facts  is  that  when  a  bank  secnies  a 
deposit  or  borrows  money  from  another  bank 
and  procures  such  deposit  or  loan  upon  false 
representations  which  amount  to  fraud,  and 
such  money  is  confused  with  other  currency 
in  the  possession  of  the  bank  borrowing  such 
currency,  and  such  mingled  currency  is  all 
disposed  of  by  the  bonk  in  the  discharge  of 
debts  and  in  the- ordinary  course  of  business 
of  said  bank,  and  the  bank  is  insolvent  and 
goes  Into  the  bands  of  a  receiver,  the  de- 
positor or  person  who  loans  the  currency 
cannot  recover  the  sahie  or  the  valne  thereof 
out  of  the  assets,  such  as  real  estate  owned 
by  the  bank  at  the  time  of  the  failure,  or 
from  money  collected  by  the  receiver  on  notes 
in  the  bank. 

In  the  cases  where  It  Is  Iield  that  a  re- 
covery can  be  had  to  be  paid  from  the  entire 
assets  of  the  insolvent  bank,  it  is  also  held 
that  there  must  be  some  Identification  of  ei- 
ther the  same  property  or  of  particular  prop- 
erty or  money  on  hand  into  which  the  par- 
ticular money  was  converted,  or  to  secure 
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which  said  money  was  commingled  with  oth- 
er money  or  property  in  securing  snch  mon- 
ey or  property  and  In  such  cases  a  recovery  is 
allowed  out  of  the  money  or  property  so  se- 
cured. 

Counsel  for  appellant  in  this  case  base 
their  claim  on  the  principles  announced  by 
this  court  in  the  cases  of  State  t.  Thum,  6 
Idaho,  323,  55  Pac.  858,  First  Nat  Bank  t. 
Bunting  &  Co.,  7  Idaho,  27,  68  Pac.  929, 
1106,  and  State  ▼.  Bruce,  17  Idaho,  1,  102 
Pac.  831,  134  Am.  St  Rep.  245.  Those  cases 
were  dealing  with  the  question  ot  recovery 
upon  a  claim  made  for  public  money,  depos- 
ited in  a  bank  that  became  insolvent  Those 
cases  in  no  way  discussed  the  right  of  a  pri- 
vate person  to  recover  money  deposited  in  a 
bank  or  loaned  to  a  bank,  even  though  such 
deposit  was  made  or  loan  procured  by  fraud, 
and  by  reason  of  which  tlte  fund  loaned  or 
deposited  became  a  trust  fund. 

In  State  v.  Thum,  this  court  said,  "Public 
money  deposited  yj  a  public  officer  in  a 
bank  becomes  a  trust  fund,  and  not  part  of 
the  estate  of  the  bank,  and  in  case  of  the 
Insolvency  of  the  bank,  its  receiver  must 
treat  such  fund  as  the  property  of  the  true 
owner,  and  not  of  the  bank,"  and  found  "the 
position  of  the  state  In  this  case  is  unlike 
that  of  an  ordinary  depositor  in  a  bank." 
There  was  no  discussion  in  that  case  with 
reference  to  tracing  the  fund. 

In  the  case  of  First  Nat  Bank  v.  Bunting 
the  deposit  was  of  public  funds  and  made 
by  a  public  officer,  and  it  was  held  in  that 
case  that  the  deposit  was  a  special  deposit 
under  the  laws  of  the  state.  The  question 
of  identification  of  the  fund  was  in  no  way 
discussed  by  the  court  So  in  neither  one  of 
these  cases  did  this  court  enter  into  or  an- 
nounce any  rule  which  should  govern  the 
right  to  recover  from  a  bank  a  sum  of  mon- 
ey deposited  at  the  time  the  bank  was  in- 
solvent and  that  such  recovery  could  be  had 
out  of  the  general  assets  of  the  estate  as 
against  other  creditors  against  such  banlc 

In  the  case  of  State  v.  Bruce,  17  Idaho,  1, 
102  Pac.  881,  134  Am.  St  Rep.  245,  this 
court  had  under  consideration  a  claim  and 
lien  made  by  the  state  for  a  prior  claim  and 
Hen  upon  the  assets  of  a  bank  upon  deposits 
made  by  the  state  treasurer.  The  court  held 
that  the  money  deposited  by  the  state  treas- 
urer was  the  property  of  the  state  and  that 
the  bank  knew  that  fact  at  all  times  it  was 
dealing  with  the  fund,  and  notwithstanding 
the  fact  that  the  fund  deposited  went  Into 
the  general  funds  of  the  bank  and  was  paid 
out  from  day  to  day  together  with  the  gen- 
eral deposits  upon  the  checks,  stiU  the  lien 
should  be  attached  to  the  general  assets  of 
the  bank.  In  that  discussion,  however,  the 
court  was  speaking  with  reference  to  money 
deposited  in  the  bank  without  authority  of 
law,  and  under  such  circumstances  the  mon- 
ey 80  deposited  could  in  no  way  become  a 
part  of  the  general  assets  of  the  bank,  and 


the  bank  accepted  and  held  such  money  as  a 
special  deposit  and  as  a  trustee  of  such 
fund,  and  In  such  case  the  fund  could  not 
become  a  part  of  the  general  assets  ot  the 
Concern,  even  though  the  state  was  unable 
to  identify  the  particular  fund  in  any  par- 
ticular kind  of  money  or  property  of  said 
bank.  The  rule  announced  in  that  case  was 
with  reference  to  tlie  particular  kind  of  de- 
posit made  in  tliat  case,  and  it  was  not  nec- 
essary for  the  court  to  announce  a  general 
principle  which  would  bind  a  depositor  or 
person  loaning  money  to  an  insolvent  bank 
in  a  contest  where  the  general  creditors' 
rights  were  called  In  question  and  affected, 
as  in  the  present  case.  The  statement  made: 
"We  fail  to  see  what  difference  it  can  make 
in  point  of  fact  reason,  or  law  whether  the 
money  was  used  in  buying  bonds,  mortgages, 
and  other  paper  to  add  to  the  general  assets 
of  the  bank,  or  in  discharging  the  debts  of 
the  bank.  In  ^ther  event,  it  adds  to  or  ap- 
preciates the  body  and  value  of  the  bank's 
assets.  If  the  money  is  used  to-day  to  pay 
the  Iwnk's  debts,  and  it  suspends  business 
to-morrow,  the  indebtedness  of  the  bank  to- 
morrow will  be  Just  as  much  less  than  it 
would  otherwise  have  been  as  the  amount 
paid  out  represents" — was  based  upon  the 
authority  of  Myers  v.  Board  of  Education, 
51  Kan.  87,  32  Pac.  658,  87  Am.  St  Rep. 
263,  and  cases  referred  to  in  that  case. 

We  are  inclined  to  think,  however,  that 
this  rule  Is  a  little  too  broad  to  be  applied 
to  the  facts  involved  in  this  case,  and  that 
it  should  b^  limited  to  tho  extent  referred 
to  above  in  this  discussion,  and  under  the 
rule  as  announced  in  the  cases  heretofore 
cited. 

We  think  the  correct  rule  is  stated  in  In- 
surance Co.  T.  Caldwell,  59  Kan.  156,  52  Pac. 
440,  as  follows:  "The  fund  Itself,  or  some- 
thing into  which  it  has  gone,  and  which 
stands  as  its  representative,  must  be  on 
hand,  subject  to  identification,  and  separa- 
ble from  the  general  assets,  in  order  to 
charge  the  assignee  with  the  trust;  or.  If 
the  fund  has  been  so  commingled  with  the 
general  assets  as  to  be  incapable  of  identi- 
fication or  tracing,  the  estate  which  came  to 
the  assignee  must  have  been  augmented  or 
bettered  In  an  appreciable  and  tangible  way, 
in  order  to  charge  it  with  the  trust  The 
mere  saving  of  the  estate,  by  the  discharge 
of  general  indebtedness  otherwise  payable 
out  of  it  or  the  payment  of  the  current  ex- 
penses of  the  business,  is  not  an  augmenta- 
tion or  t>etterment  of  the  estate,  within  the 
meaning  of  the  rule.  If  the  estate  has  not 
been  increased  by  specific  additions  to  it,  or 
if  wliat  previously  existed  nas  not  l)een  im- 
proved or  rendered  more  valuable,  it  has  not 
been  impressed  with  the  trust  claimed." 

Applying  this  rule  to  the  facts  of  this 
case,  it  is  clear  that  the  money  received  by 
the  appellant  from  the  respondent  in  no  way 
increased  the   assets   of   the   Idaho    State 
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Bank  by  specific  additions,  or  Improved  or 
rendered  more  valuable  tbe  assets  of  said 
bank  or  augmented  or  bettered  the  assets. 
The  mere  fact  that  the  money  paid  debts  or 
other  obligations  of  the  bank,  and  thereby 
decreased  its  indebtedness,  was  beneficial  to 
the  creditors  for  the  reason  tliat  the  assets 
would  not  have  to  be  reduced  In  paying  such 
debts,  and  thereby  reduce  tbe  share  that 
would  go  to  each  of  the  creditors,  is  not  an 
answer  to  this  question,  for  at  the  time  such 
checks  were  cashed  and  such  money  was 
dispersed  the  bank  was  insolvent,  and  the 
persons  who  received  such  money  upon  such 
checks  In  payment  of  such  debts  received  the 
full  amonnt  of  their  claims  to  tbe  extent  of 
payment,  while  tbe  other  general  creditors 
will  not  be  able  to  receive  proportionately 
such  full  payment  when  their  claims  are 
paid,  and  thereby  are  Injured  by  reason  of 
such  fund  being  so  dissipated. 

The  assumption  included  within  the  state- 
ment made  by  this  court  in  the  Bruce  Case, 
that  becduse  the  trust  fund  was  used  in  the 
payment  of  Indebtedness  of  the  bank  and  In 
the  ordinary  course  of  .business  that  the  es- 
tate of  tbe  bank  was  augmented  and  better- 
ed, without  a  showing  that  such  money  can 
be  traced  into  any  specific  property  or  mon- 
ey, Is  not  justified  by  tbe  facts  shown  in  this 
case,  and  neither  did  the  court  so  find.  In 
fact,  in  the  present  case  there  is  no  proof 
and  no  finding  to  the  effect  that  the  estate 
of  tbe  bank  was  in  any  way  bettered  or  aug- 
mented by  reason  of  the  application  of  the 
trust  fund;  and  because  of  that  we  think 
the  judgment  should  be  aflJrmed.  Costs 
awarded  to  respondent. 

DAVIS,  District  Judge,  concnra 

AILSHIE,  J.  (dissenting  from  opinion  and 
aflSrming  judgment  on  other  grounds),  I 
am  not  able  to  agree  with  the  views  which 
seem  to  be  entertained  by  the  Chief  Justice 
with  reference  to  this  case.  The  facts  of 
the  case  are  quite  simple;  Indeed,  the  evi- 
dence is  very  brief.  In  order,  therefore,  to 
make  clear  the  conclusion  I  reach  on  the 
question  of  the  trust  relation  sought  to  be 
established,  I  will  quote  at  length  from  the 
evidence  of  the  cashier  of  the  appellant  bank 
(and  his  evidence  is  not  disputed  and  covers 
the  whole  transaction).  After  the  formal 
questions  and  answers,  his  testimony  is  as 
follows:  "Q.  What  took  place  there  between 
you  and  Mr.  Cramer?  A.  Mr.  Cramer  came 
to  me  and  said  that  he  had  shipped  out 
about  $4,000  to  Ketchum  to  Thomas  Reed, 
and  it  had  left  him  a  little  short,  and  that 
he  had  a  shipment  on  the  road  and  needed  a 
little  money  until  his  shipment  came  in.  Q. 
How  much  of  a  shipment  did  he  state?  A. 
Ue  said  it  was  on  the  road  at  that  time  and 
would —  Q.  How  much  ol  a  shipment?  A. 
$5,000.  Q.  And  did  he  say  in  what  form? 
A.  He  said  it  was  a  shipment  of  currency. 


Q.  What  did  he  state  he  would  do?  A.  He 
said  that  if  I  would  let  him  ttave  some 
money  he  would  return  it  In  currency  when 
his  shipment  came  in.  Q.  And  did  you  let 
him  have  the  currency?  A.  Xes,  sir.  Q.  How 
much  did  you  let  him  have?  A.  $2,500.  Q. 
And  when  did  you  see  him  again?  A.  I  do 
not  think  It  was  until  the  31st  of  August. 
Q.  When  did  you  call  at  the  defendant's 
bank,  if  at  aU,  after  tbe  25tb?  A.  On  Au- 
gust 29th.  Q.  And  wbom  did  yon  meet 
there?  A.  Mr.  Cutts;  Mr.  Cramer  was  not 
there.  Q.  And  wliat  took  place?  A.  I  ask- 
ed him  If  he  could  return  the  $2,500,  and 
be  said  that  he  could  not,  that  the  shipment 
had  not  arrived,  but  he  thought  It  would  be 
in  on  the  evening  train.  Q.  What  position 
did  he  bold  with  that  bank?  A.  He  was  tbe 
assistant  cashier,  I  believe;  Q.  When  next 
did  you  go  again,  if  at  all?  A.  The  next 
day  I  called,  at  the  bank  again.  Q.  And 
who  did  you  see?  A.  I  saw  Mr.  Cutts 
again.  Q.  And  what  took  place  on  that  oc- 
casion? A.  He  told  me  tbat  the  shipment 
had  not  come  yet,  but  he  was  sure  that  it 
would  be  In  on  the  30th  on  the  train.  Q. 
And  did  you  go  there  again,  if  at  all?  A. 
On  the  31st.  Q.  And  who  did  you  see?  A. 
I  went  in  to  see  Cutts  and  I  asked  if  Cra- 
mer was  there—  Q.  And  what  else  did  yon 
say?  A.  I  asked  for  Cramer,  and  he  was 
out,  and  I  waited  two  or  three  hours  for 
him  and  he  finally  came  and  went  back  Into 
the  back  room,  and  I  asked  him  if  I  could 
see  him  a  few  minutes,  and  he  said:  'Yes. 
sir;  in  a  few  minutes.'  And  he  never  came 
back  out  at  all."  On  cross-examination  the 
same  witness  testified  tbat,  after  making  this 
loan  to  Cramer,  he  did  not  communicate  with 
Cramer  or  the  Idaho  State  Bank  or  liave  any 
word  from  them  until  the  31st  day  of  Au- 
gust, the  day  on  which  the  Idaho  State 
Bank  failed.  He  also  testified  on  cross-ex- 
amination: "Q.  When  were  you  to  receive 
this  money  back?  A.  It  was  to  be  returned 
as  soon  as  the  shipment  of  money  came  in. 
Q.  Was  it  to  be  brought  down  to  you  the 
next  day?  A.  I  do  not  think  so.  I  do  not 
think  there  was  any  arrangement  of  tbat 
kind.  Q.  Tbere  was  no  arrangement  of  that 
kind  made  at  the  time  when  he  got  tbe  mon- 
ey and  told  you  he  had  a  shipment  coming 
in  that  would  be  tbere  on  the  25tb  or  26tb? 
A.  No,  sir.   I  do  not  think  so." 

In  other  words,  the  witness  admits  that 
there  was  no  definite  understanding  as  to 
just  when  and  how  the  payment  should  be 
made;  whether  it  should  be  brought  down 
to  the  bank  by  Cramer  or  an  officer  of  tbe 
bank  in  currency,  or  whether  it  should  be 
sent  to  tbe  bank  by  remittance  in  the  ordi- 
nary and  due  course  of  banking  business, 
or  an  ofilcer  of  tbe  Bellevue  bank  was  to 
call  at  the  Idaho  State  Bank  and  get  the 
money.  I  recite  the  foregoing  for  the  pur- 
pose only  of  illustrating  the  fact  that  tbLs 
was  an  ordinary  loan  made  by  the  Bellevue 
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State  Bank  to  the  Idaho  State  Bank,  and 
that  it  was  made  uhder  no  other  or  differ- 
ent arrangements  or  conditions  from  any 
other  ordinary  loan.  It  is  admitted  by  all 
ixtrties  tliat  this  was  in  fact  a  mere  loan 
from  the  one  bank  to  the  other,  and  that 
the  relation  of  debtor  and  creditor  immedi- 
ately arose.  Leaphart  v.  Commercial  Bank, 
45  S.  C.  563,  23  S.  E.  939,  33  L.  R.  A.  700,  55 
Am.  St  Rep.  800 ;  Mutual  Accident  Ass'n  t. 
Jacobs,  141  IlL  261,  31  N.  B.  414,  16  L.  H. 
A.  516,  33  Am.  St  Rep.  302.  It  is  contended, 
however,  that  In  some  fictitious  and  Imagi- 
nary way  the  relation  of  debtor  and  creditor, 
which  is  clearly  established,  was  subse- 
quently, and  after  the  money  was  all  paid 
out  and  expended  by  the  Idaho  State  Bank, 
oonverted  into  a  trust  relation,  and  that  the 
Idaho  State  Bank  after  it  had  expended  this 
money  became  a  trustee  for  the  Bellevue 
State  Bank,  its  cestui  que  trust  I  am  whol- 
ly unable  to  agree  with  this  contention,  and 
shall  briefly  state  my  reasons  for  my  dis- 
agreement 

It  is  a  well-established  role  of  law  that 
where  one  parts  with  the  possession  of  his 
property  by  reason  of  fraud  practiced  by  the 
one  who  procures  the  property,  upon  discov- 
ering the  fraud  he  may  rescind  the  contract 
and  pursue  his  property  and  recover  the 
same,  unless  It  has  passed  into  the  hands  of 
an  Innocent  purchaser.  Corn  Exchange  Bank 
v.  Solicitors'  Loan  &  Trust  Co.,  188  Pa.  330, 
41  Atl.  536,  68  Am.  St.  Rep.  8T2;  Furber  v. 
Stephens  (C.  C.)  35  Fed.  17.  Strictly  speak- 
ing, the  right  to  pursue  property  In  such 
rases  rests  upon  the  doctrine  of  rescission  of 
contracts  rather  than  that  of  trost  and  trus- 
tee. 1  Perry  on  Trusts,  §  166.  The  prin- 
ciple upon  which  the  recovery  Is  allowed  is 
the  same  both  at  law  and  In  equity.  The 
misrepresentation  or  fraud  which  entitles 
the  party  to  rescind  the  contract  and  pursue 
the  property  must  consist  In  some  fact  ma- 
terial to  the  contract  or  of  something  that 
iroeg  to  the  essence  of  the  contract  itself. 
1  Perry  on  Trusts,  {  174. 

Courts  of  equity  are  constituted  for  the 
purpose  of  doing  substantial  Justice  l)etween 
the  parties;  but  this  must  be  administered 
under  some  recognized  system  and  standard, 
for  the  reason  that  individuals  in  the  same 
society  differ  in  their  views  of  absolute  right 
and  justice  and  of  moral  standards  as  well. 
This  principle  is  tersely  entmciated  by  Per- 
ry on  Trusts,  at  section  173,  where  he  says: 
"There  are  in  every  community  two  classes 
of  rights — perfect  rights,  and  Imperfect 
rights.  Perfect  rights  are  those  that  may  be 
enforced,  or  for  the  breach  of  which  dam- 
ages may  be  recovered;  Imperfect  rights  are 
those  which  are  conceded  to  every  man,  but 
which  cannot  be  enforced  by  human  tribu- 
nals, and  for  the  breach  of  which  no  dam- 
ages can  be  recovered.  Thus  every  man 
lias  a  right  to  the  utmost  good  faith,  and 
the  most  perfect  frankness  and  truthfulness 


In  all  the  transactions  of  business;  but  courts 
of  Justice  would  be  utterly  powerless  to  en- 
force such  a  standard  of  morality.  They 
would  have  neither  the  time  nor  the  means 
of  investigating  the  innomerable  arts  of 
buyers  and  sellers.  And  so  courts  have  been 
obliged  to  lay  down  certain  practical  rules 
and  limitations  upon  the  subject  of  misrep- 
resentation." 

No  court  of  equity  would  undertake  to  In- 
terfere with  and  rescind  the  transactions  of 
men  simply  because  there  has  been  a  breach 
of  the  moral  or  ethical  standard  generally 
recognized  by  men,  or  because  some  one  has 
promised  to  do  a"- certain  thing  or  meet  an 
obligation  or  transact  certain  business,  and 
has  failed  to  do  so,  either  at  the  time  or  In 
the  manner  rQ)resented.  If  courts  were  to 
undertake  this  thing,  they  would  be  over- 
whelmed and  swamped  with  business.  Every 
case  of  this  kind  must  be  considered  In  the 
light  of  its  own  peculiar  facts  and  circum- 
stances and  be  decided  on  such  clear  and  un- 
mistakable principles  of  equity  as  are  goi- 
erally  recognized  and  conceded  to  be  both 
clTllly  and  morally  binding  on  men  In  their 
dealings  with  each  other.  It  is  never  equity 
or  Justice  to  restore  a  negligent  pei-son,  or 
one  who  has  failed  to  exercise  reasonable 
care  and  precaution,  to  a  right  at  the  ex- 
pense of  Innocent  third  parties. 

Now,  turning  to  the  undisputed  facts  of 
this  transaction,  let  us  inquire  as  to  whether 
the  transaction  bears  any  of  the  earmarks  of 
a  trust  and,  if  not  whether  there  was  any 
such  fraud  practiced  as  went  to  the  essence 
and  consideration  of  the  contract  so  as  to 
convert  the  transaction  Into  a  constructive 
trust  In  the  first  place,  the  parties  dealt  at 
arm's  length.  They  sustained  no  confidential 
relation  toward  each  other.  The  Bellevue 
State  Bank  was  not  a  depositor  of  the  Idaho 
State  Bank  and  was  not  dealing  with  the 
bank  upon  the  same  theory  that  a  depositor 
deals  with  a  bank.  The  Bellevue  State  Bank 
was  notified  at  the  time  Cramer  procured 
this  loan  that  the  Idalio  State  Bank  was 
short  of  funds  and  that  Cramer  considered  it 
necessary  and  essential  that  he  procure  this 
sum  of  ?2,500  In  order  to  continue  to  do  busi- 
ness and  meet  the  current  demands  on  the 
bank.  The  loan  was  made  upon  the  promise 
of  Cramer  that  the  bank  would  repay  the 
sum  within  a  day  or  two,  or  upon  the  Idaho 
State  Bank  receiving  a  sum  of  $5,000  in  cur- 
rency which  was  then  supposed  to  be  on  the 
way  from  somewhere  not  disclosed.  In  the 
meanwhile  the  officers  of  the  bank  mak- 
ing the  loan  had  notice  that  the  money  was 
to  be  immediately  expended  in  meeting  the 
demands  of  the  bank.  This  money  was  not 
delivered  to  Cramer  for  the  purjwse  of  l)e- 
ing  applied  to  the  use  and  benefit  of  the  Belle- 
vue State  Bank,  but  rather  to  be  used  and 
applied  as  the  money  and  property  of  the 
Idaho  State  Bank.  It  is  said,  however,  that 
the  fraud  and  deception  in  this  case  consist- 
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ed  in  the  representation  ot  Cramer  that  he 
liad  a  |S,000  shipment  of  currency  on  the 
way  that  would  reach  Hailey  on  that  day  or 
the  following  day,  and  that  this  loan  should 
be  paid  out  of  that  sum.  Let  us  see  if  this 
was  the  e»»ential  ingredient  of  the  contract 
and  the  moving  consideration  for  the  loan. 
//  the  offleers  of  the  Bellevue  hank  would  not 
take  Cramer'a  promise  that  he  v>ould  repay 
this  loan  or  wotUd  not  trust  his  word  of 
mouth,  then  eertainl]/  they  would  have  no 
more  reason  to  tmst  his  representation  that 
he  had  a  shipment  of  currenoy  on  the  way 
out  of  which  he  would  make  the  payment.  It 
he  had  made  a  naked  promise,  as  he  did,  on 
which  be  received  this  loan,  without  giving 
any  security  or  even  any  evidence  of  the  in- 
debtedness, it  might  be  said  that  there  was 
no  other  tangible  proof  he  could  have  then 
otfered  to  show  that  he  meant  what  be  said. 
If  they  could  not  rely  on  his  promise  to  pay, 
then  why  rely  on  bis  statement  about  this 
shipment?  But  when  he  told  them  that  he 
had  a  shipment  of  $5,000  currency  on  the 
way,  they  might  have  asked  him  for  the  evi- 
dence of  that  fact  If  his  statement  was 
true  that  he  did  bare  a  shipment  on  the  way, 
he  must  have  had  written  evidence  either  by 
way  of  letter  or  telegram  which  would  have 
constituted  proof  that  what  he  said  was  true. 
They  never  even  asked  for  any  such  evidence 
or  proof;  they  relied  on  his  word  in  this  re- 
spect as  much  as  they  did  with  reference  to 
the  promise  to  pay.  I  recite  this  merely  for 
the  purpose  of  showing  tliat  they  undoubted- 
ly made  the  loan  upon  the  faith  of  Cramer's 
promise  to  repay  the  loan,  rather  than  upon 
the  specific  representation  that  he  had  $5- 
000  coming.  The  promise  to  pay  was  the  real 
essence  of  the  consideration  and  contract. 
The  other  representation  was  simply  an  ad- 
ditional inducement.  The  subsequent  action 
of  the  oflScers  of  the  Bellevue  State  Bank 
demonstrates  that  this  was  absolutely  true, 
because  they  never  made  any  demand  for 
the  money  or  took  any  steps  to  procure  the 
payment  until  the  Slst,  whereas  it  is  proven 
that  Cramer  represented  that  the  $5,000  ship- 
ment would  be  received  not  later  than  the 
26th,  the  following  day  after  the  loan  was 
made.  These  facts  demonstrate  conclusively 
to  my  mind  that  this  was  an  ordinary  loan 
and  that  it  was  no  more  induced  upon  the 
representation  that  Cramer  bad  a  shipment 
of  $5,000  in  currency  coming  than  it  was  in- 
duced upon  his  standing  as  a  banker  and 
business  man  and  his  mere  promise  to  pay 
the  debt.  No  method  was  pointed  out  or  pro- 
vided for  in  that  agreement  whereby  the 
Bellevue  bank  should  be  able  to  lay  hold 
upon  or  receive  the  sum  of  $2,500  out  of  this 
specific  shipment  in  any  other  mode  or  man- 
ner than  by  the  officers  of  the  Hailey  bank 
bringing  it  or  sending  it  to  the  Bellevue 
bank,  and  it  would  evidently  have  made  no 
difference  to  the  Bellevue  bank  whether  it 
came  out  of  that  shipment  or  from  money 


received  from  general  d^nraltors.    It  was  a 
mere  trade  or  commercial  transaction. 

Another  thing  in  this  case  which  ought  to 
receive  serious  consideration  la  the  fact  that 
the  Bellevue  bank  at  the  time  of  making  this 
loan  was  placed  in  possession  of  such  facts 
by  Cramer  as  to  put  a  reasonably  prudent 
and  diligent  man  on  inquiry  as  to  the  sol- 
vency of  the  Hailey  bank,  and  this  was  such 
notice  and  information  as  would  have  un- 
doubtedly precluded  any  ordinary  business 
man  depositinp  that  sum  in  the  Itank  at  that 
time  on  a  general  deposit.  Suppose  a  gener- 
al depositor  going  to  the  bank  had  been  at 
the  time  notified  that  the  bank  was  so  close 
run  for  fimds  that  it  could  not  pay  out  caah 
over  its  counter  to  the  sum  of  $2,500.  Does 
any  one  suppose  the  general  depositor  would 
have  deposited  that  money  in  the  bank  under 
those  circumstances  and  with  that  knowledge 
and  notice?  Undoubtedly,  he  would  not  have 
done  so.  And  should  a  d^ositor  make  a  de- 
posit under  such  circumstances,  no  court  of 
equity  would  give  him  a  preferred  lien  on 
the  assets  of  the  bank  for  that  sum  on  the 
grounds  that  the  bank  was  Insolvent  at  the 
time  of  making  the  deposit  and  that  he  had 
no  notice.  A  court  of  equity  would  rathw 
charge  him  with  failure  to  exercise  due  dil- 
igence and  impute  to  him  constructive  notice 
that  the  bank  was  then  insolvent.  This 
court  has  said.  In  State  v.  Cramer,  20  Idaho, 
638,  119  Pac.  30,  that  "a  bank  la  Insolvent 
when  its  assets  and  property  are  of  such 
character  and  value  that  it  is  unable  to  meet 
its  demands  in  the  usual  and  ordinary  couiae 
of  business."  Now  the  question  arises  at 
once:  Did  not  the  Bellevue  bank  have  notice 
when  it  made  this  loan  to  Cramer  that  the 
Idaho  State  Bank  was  at  the  time  and  the 
moment  prior  to  the  making  of  the  loan  un- 
able to  meet  its  demands  in  the  usual  and 
ordinary  course  of  business,  and  that  the 
very  reason  why  it  was  soliciting  and  pro- 
curing this  loan  of  $2,500  was  to  run  it 
until  the  following  day?  In  other  words,  ac- 
cording to  Cramer's  statement  and  represen- 
tation at  the  time  of  procuring  this  loan,  lie 
needed  this  much  to  run  him  until  the  fol- 
lowing day.  The  query  arises  in  my  mind 
at  once:  Is  one  bank,  making  a  loan  to  an- 
other bank  under  such  circumstances  and 
conditions  and  representations,  to  be  allow- 
ed, after  the  borrowing  bank  has  gone  into 
the  hands  of  a  receiver,  to  come  into  a  court 
of  equity  and  rescind  the  contract  and  have 
the  receiver  declared  to  be  the  trustee  of  a 
constructive  trust  In  favor  of  the  lending 
bank?  If  a  constructive  trust  can  be  estab- 
lished under  such  circumstances,  then  I  can- 
not conceive  of  any  ordinary  sale  and  trans- 
fer of  property  upon  the  promise  of  the  ven- 
dee to  pay  at  a  certain  time  and  in  a  given 
manner  that  cannot  be  converted  into  a  con- 
structive tmst  in  every  instance  where  the 
purchaser  fails  to  make  payment  at  the  time 
or  in  the  manner  specified.  To  adopt  such 
a  rule,  however,  would  be  disastrous  to  bual- 
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ness  affairs,  and  would  render  all  commer- 
cial transactions  precarious  and  uncertain. 
There  Is  no  more  reason  for  allowing  one 
bank  making  a  loan  to  another  to  rescind  the 
contract  and  pursne  the  assets  of  the  bank 
vnder  the  theory  of  a  constructive  trust, 
than  there  Is  for  allowing  the  indlvldnal  and 
private  citizen  under  the  same  state  of  facta 
and  circumstances  to  pursne  the  same  rem- 
edy. If,  however,  this  remedy  were  allowed 
In  all  such  cases  in  the  ordinary  business 
affairs  of  life,  a  large  percentage  of  the  sales 
and  transfers  of  personal  property  and  chat- 
tels would  be  the  subject  of  litigation,  and 
that  would  always  be  the  case  where  the  pur- 
chaser failed  or  was  unable  to  make  payment 
as  promised  at  the  time  the  sale  was  made. 

The  authorities  cited  on  this  question  in 
the  opinion  by  the  Chief  Justice  are  all  of 
them  dealing  with  a  dlfCerent  state  of  facts 
from  that  Involved  In  this  case.  An  exami- 
nation of  these  authorities  will  disclose  that 
they  are  treating  questions  where  a  trust  re- 
lation Is  shown  to  have  arisen  In  the  first  in- 
stance and  thereafter  been  violated,  or  with 
the  law  applicable  to  depositors,  or  some 
such  state  of  facts  differing  entirely  from 
this  case. 

The  nearest  approach  to  this  case  to  be 
found  among  the  authorities  cited  is  that 
of  Com  Exchange  National  Bank  v.  Solici- 
tors Loan  &  Trust  Co.,  188  Pa.  330,  41  Atl. 
536,  68  Am.  St  Rep.  872,  and  that  case  dif- 
fers so, widely  from  this  in  its  facts  that  a 
rule  of  law  announced  covering  those  facts 
cannot  be  accepted  as  controlling  authority 
in  a  case  like  this.  There  the  trust  compa- 
ny called  np  the  bank  by  telephone  and  ask- 
ed for  $2,000  in  $2  bills,  and  on  receiving  a 
favorable  reply  by  'phone,  the  trust  company 
sent  its  check  on  the  Fourth  Street  National 
Bank,  where  It  had  funds  on  deposit  suffi- 
cient to  meet  the  check,  and  the  bUls,  done 
up  in  packages,  were  returned  to  the  trust 
company  by  the  same  messenger  who  deliv- 
ered the  check  to  the  bank.  The  bills  were 
delivered  to  the  bank,  but  the  packages  were 
never  opened,  and  the  trust  company  did  not 
open  its  doors  the  following  day,  but  made 
an  assignment  for  the  benefit  of  Its  creditors, 
and  the  Fourth  Street  National  Bank  had 
immediate  notice  of  the  failure^  The  bank 
that  had  furnished  the  $2,000  In  bills  and 
received  the  check  therefor  on  the  Fourth 
Street  National  Bank  immediately  presented 
the  check  for  payment,  and  the  Fourth  Street 
National  Bank  refused  to  pay  on  the  grounds 
that  it  had  notice  of  an  assignment  for  the 
benefit  of  creditors.  The  court  allowed  the 
bank  to  parsue  the  packages  of  bills  into  the 
bands  of  the  receiver  and  recover  the  same 
on  the  theory  and  npon  the  grounds  that 
there  was  a  total  failure  of  coiutdeTatioa« 
in  that  the  check  given  for  the  bills  was 
wholly  worthless  and  that  it  would  be  in- 
equitable under  such  circumstances  to  allow 
the  creditors  of  the  bank  to  have  the  benefit 


of  this  property,  which  still  remained  intact 
and  had  never  found  its  way  into  the  assets 
of  the  bank,  and  for  which  no  consideration 
whatever  had  passed. 

Another  important  difference  between  that 
case  and  this,  and  one  which  alone  ought  to 
be  sufilcient  to  distinguish  the  two  cases,  is 
that  in  the  Com  Exchange  Bank  Case  the 
bank  had  no  notice  of  any  facts  which  would 
put  it  on  Inquiry  as  to  the  solvenoy  of  the 
trust  oompanv.  The  very  fact  that  this  sum 
of  money  was  to  be  in  small  denominations 
and  that  the  ba^  sent  its  check  along  in 
payment  therefor  would  indicate  that  the 
bank  was  securing  the  money  merely  for  the 
purpose  of  making  change  and  that  it  was 
well  able  to  pay  for  the  same.  In  the  pres- 
ent case,  however,  the  money  was  wanted  in 
any  denomtnatton  possible  for  the  purpose 
alone  of  carrying  on  business  and  meeting 
its  obligations  and  on  the  ground  that  it  was 
short  of  funds. 

I  am  satisfied  that  this  case  should  be  de- 
cided upon  the  proposition  that  no  trust  re- 
lation has  been  established.  It  would  follow 
that  the  other  question  discussed  by  the 
Chief  Justice  is  not  essential  to  the  decision 
of  this  case.  In  view,  however,  of  the  fact 
that  the  majority  have  deemed  it  necessary 
to  consider  and  pass  upon  the  question  of 
pursuing  the  assets  of  a  bank  In  cases  where 
a  trust  has  been  established,  I  mnst  here 
register  my  dissent  from  the  apparent  views 
enunciated  In  the  majority  opinion.  This 
court  has  decided  in  State  v.  Thum,  6  Idaho, 
323,  65  Pac.  858,  First  National  Bank  of  Po- 
catello  V.  Bunting,  7  Idaho,  27,  69  Paa  929, 
1106,  and  State  ▼.  Bruce,  17  Idaho,  1,  102 
Pac.  831,  134  Am.  St  'Rep.  245,  that  trust 
funds  may  be  followed  Into  the  general  as- 
jsets  of  the  bank,  irrespective  of  the  question 
of  identification,  and  that  the  trust  may  be 
fixed  upon  the  general  assets  for  the  return 
or  payment  of  the  trast  estate.  The  cases 
of  State  V.  Thum  and  First  National  Bank 
of  Pocatello  v.  Bunting  both  Involved  the 
same  state  of  t&cta,  and  there  the  record 
showed  that  the  trust  estate,  amounting  to 
some  $63,000,  had  been  paid  out  in  the  regu- 
lar course  of  business,  and  that  only  $5,300 
was  left  In  the  bank  at  the  time  it  went  into 
the  hands  of  a  receiver.  The  facts  in  those 
cases  were  substantially  the  same  as  In  State 
T.  Bruce,  and  the  same  principle  of  equity 
was  involved  in  all  these  cases.  By  the  deci- 
sion of  the  majority  of  the  court  in  the  pres- 
ent case,  it  Is  proposed  to  overrule  a  uniform 
line  of  decisions  of  this  conrt  covering  a 
period  of  14  years,  and  now  return  to  a  rule 
long  since  abrogated,  rather  than  to  continue 
to  follow  what  seems  to  me  to  be  the  rule 
of  reason  and  justice  which  has  heretofore 
prevailed  In  this  state.  I  cannot  give  my  as- 
sent to  that  proposition. 

I  think  the  judgment  should  he  affirmed, 
but  desire  to  place  my  concurrence  specific- 
ally upon  the  ground  that  no  trust  relation 
has  been  established  in  this  case, 
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SHEKRED  T.   CITT  OP  BAKER  et  al. 
(Supreme  Conrt  of  Oregon.     July  30,  1912.) 

1.  Waters  and  Wateb  Courses  (8  40*)  — 
Riparian  Rights— Nature  op  Rights. 

It  is  the  nse  of  water,  and  not  the  water 
itself,  to  wbicli  one  may  acquire  a  property 
right. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  i  32;  Dec  Dig.  { 
40.*] 

2.  Waters  and  Water  Courses  (S  80*)— 
Riparian  Rights— Right  of  Lower  Ripa- 
rian Owner. 

At  common  law  a  riparian  owner  diverting 
water  for  his  own  uses  was  bound  to  let  it 
pass  to  the  lower  owner  undiminished  in 
quantity  and  quality,  except  as  it  was  natural- 
ly consumed  by  the  use  for  which  it  was  taken. 
[EJd.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  8  72;  Dec.  Dig.  § 
80.«] 

3.  Waters  and  Water  Courses  (J  190*)— 
Public  Water  Supply— Rights  as  Be- 
tween City  and  Lessee. 

A  municipal  charter  (Special  Laws  1903, 
p.  595)  provided  that  the  city  might  purchase, 
take  by  gift,  or  acquire  real  and  personal 
property  for  municipal  purposes,  with  power 
to  manage,  lease,  or  otherwise  dispose  of  the 
same;  and  the  city  council  was  empowered 
to  provide  the  city  with  water,  and  to  erect 
waterworks  within  or  without  the  city  limits, 
to  manage  such  water  works,  and  to  establish 
rates  for  the  city  or  residents  in  the  vicinity 
of  the  waterworks  outside  the  city.  Laws 
1911,  p.  121,  declared  that  a  city  operating 
a  system  of  waterworks  might  sell  or  supply 
water  to  any  person  within  or  without  its 
limits.  The  city  acquired  priority  and  supe- 
riority of  right  to  the  use  of  waters  of  a  creek, 
and  permitted  plaintiCC  to  divert  a  certain 
amount  therefrom  for  irrigation,  and  there- 
after, and  before  it  bad  made  actual  use  or 
connections  for  use  for  municipal  purposes, 
leased  the  same  water  ri^ht  to  others  outside 
the  city,  destroyed  plaintiff's  dam,  and  refus- 
ed to  allow  her  to  divert  any  water  from  the 
creek.  Held,  that  the  main  purpose  of  tb^ 
charter  was  to  provide  water  for  city  use  by 
conducting  the  waters  of  the  creek  to  the  city, 
and  that  before  an  actual  connection  and  use 
the  city  was  in  the  position  of  a  private  own- 
er, without  ri^ht  to  lease  it  to  others,  and  so 
deprive  plaintiff  of  her  use  under  the  permit. 
[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §  268;  Dec.  Dig.  $ 
190.*] 

Appeal  from  Circuit  Court,  Baker  Coun- 
ty;   William  Smith,  Judge. 

Action  by  Florence  L.  Sherred  against  tbe 
City  of  Baker,  its  Mayor  Commissioner,  and 
Commissioners  of  Departments.  Decree  for 
defendants,  and  plaintiff  appeals.    Modified. 

The  essence  of  tbe  complaint  Is  that  the 
defendant  city,  a  municipal  corporation,  about 
tbe  year  1900,  for  the  purpose  of  ultimately 
increasing  Its  water  supply,  acquired  by 
purchase  sundry  miners'  appropriations  of 
tbe  waters  of  various  creeks  tributary  to 
Powder  river,  in  Baker  county.  These  ap- 
propriations dated  back  and  took  effect  since 
the  year  1866,  and  included  400  Inches,  min- 
ers' measurement,  under  a  slx-lncb  pressure, 
of  the  waters  of  Goodrich  creek.  The  griev- 
ance of  tbe  plaintiff  Is  tbat,  altbougb  sbe  has 


a  permit,  under  date  of  April  8,  1910,  from 
tbe  state  engineer,  to  divert  upon  her  land 
In  Baker  county  from  tbat  creek  80  miners' 
Inches  of  water  under  six-incb  pressure,  for 
tbe  purpose  of  irrigating  her  land,  and  al- 
tbougb tbe  city  has  not  yet  diverted  into  Its 
pipe  line  or  conducted  Into  tbe  city  any  of 
those  waters,  it  refuses  to  allow  her  to  di- 
vert any  of  that  creek,  has  destroyed  her 
dams  and  ditches,  and,  on  tbe  contrary,  has 
leased  tbe  nse  of  tbe  water  in  question  to 
other  parties  in  her  neighborhood,  who  hare 
no  right  whatever  in  the  creek,  either  by  ap- 
propriation or  otherwise,  .except  as  lessees  of 
tbe  city.  In  brief,  sbe  claims  tbe  right  to 
use  the  water  to  the  extent  permitted  by 
tbe  state  engineer  until  the  city  shall  actual- 
ly conduct  tbe  waters  of  Goodrich  creek 
vrltbln  its  municipal  boundaries  for  tbe  use 
of  Its  Inhabitants.  She  acknowledges  tbe 
superior  title  of  the  city  to  the  ultimate 
use  of  tbe  water,  but  claims  the  right  to 
use  It  herself,  to  the  extent  mentioned,  as 
against  the  lessees  of  tbe  city,  and  asserts, 
not  only  that  the  leasing  of  the  w^ater  to 
her  neighbors  Is  not  within  the  authority  of 
the  city,  but  also  tbat  It  Is  not  such  a  use 
as  is  contemplated  by  law  on  tbe  part  of  the 
city,  so  as  to  prevent  her  enjoyment  of  the 
same. 

After  sundry  admissions  and  denials,  the 
defendant  city  Interposed  four  affirmative 
defenses.  By  tbe  first  It  asserted  corporate 
powers  for  tbat  purpose,  and  averred  that  it 
purchased  the  prior  appropriations  of  the 
miners  about  January  29,  1900,  and  imme- 
diately thereafter  began  a  system  of  Im- 
provements of  Its  then  water  system,  design- 
ing to  extend  It  ultimately  to  Include  tbe 
waters  of  Goodrich  creek,  and  tbat  mean- 
while It  has  put  tbe  water  to  a  beneficial  use 
at  all  times.  By  the  second  defense  it  avers 
an  independent  appropriation  on  behalf  of 
the  city  by  Its  mayor  and  auditor,  and  the 
expenditure  of  a  sum  of  about  $10,000  in 
constructing  improvements  designed  to  final- 
ly conduct  tbe  waters  of  Goodrich  creek  In- 
to the  city  limits  for  municipal  purposes. 
Tbe  substance  of  the  third  defense  Is  tbat, 
being  the  owner  and  in  possession  of  tbe 
miners'  appropriations,  before  mentioned,  to- 
gether with  the  ditches  used  formerly  by 
the  miners,  the  city  leased  these  rights  to 
certain  persons  mentioned,  and  that  those 
lessees  have  put  the  water  to  a  beneficial 
use,  paying  an  agreed  rental  to  the  city  for 
that  purpose,  and  that  for  30  years  past  the 
waters  of  Goodrich  creek,  to  the  amount  of 
400  inches,  have  flowed  and  been  accustomed 
to  flow  each  and  every  year  In  the  same 
ditches  and  ditch  rights.  The  substance  of 
the  fourth  separate  defense  is  the  title  by 
prescription  in  the  waters  in  contest  here. 

The  plaintiff  interposed  a  general  demurrer 
to  each  of  these  defenses.  Pending  the  bear- 
ing and  consideration  of  these  demurrers, 
and  for  the  purpose  of  construing  the  plead- 
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Ings  of  titis  suit  and  making  them  definite 
and  certain  aa  to  any  rulings  wblcb  the 
court  might  make  thereon,  the  parties  en- 
tered into  a  written  stipulation  as  follows: 

"(1)  Goodrich  creek  is  a  perennial  stream 
In  Baker  county,  Oregon,  flowing  in  an  east- 
erly direction  from  a  spur  of  the  Blue  Moun- 
tains to  Powder  river.  Such  creek  lies  at 
points  and  places  material  to  this  case  about 
eight  or  ten  miles  northwest  and  outside  of 
the  corporate  limits  of  the  city  of  Baker. 
Between  Goodrich  creek  and  the  city,  and 
running  in  the  same  direction  and  lying 
south  thereof,  are  certain  other  creeks,  nam- 
ed Mill,  Marble,  Big  Salmon,  Little  Salmon, 
and  ESk  creeks;  the  latter  being  nearest  to 
the  cori)orate  limits  of  the  city. 

"(2)  In  the  years  1900  and  1901  the  de- 
fendant city  acquired  by  purchase,  through 
good  and  sufficient  deeds  thereto,  the.  rights 
of  certain  mining  interests  to  the  waters  of 
Goodrich  creek  to  the  extent  of  400  miners' 
inches,  which  was  and  Is  the  normal  flow  of 
the  creek;  and  such  rights  so  acquired  were 
valid  and  legal  rights  to  the  waters  of  said 
stream  under  an  appropriation  thereof  dating 
from  the  year  1867,  and  such  deeds  convey- 
ed to  the  defendant  city  a  good  and  valid 
title  to  such  water  and  water  rights  at  the 
time  of  the  execution  thereof. 

"(3)  The  defendant  city  acquired  such 
rights  and  ditches  through  which  they  had 
been  used  prior  to  that  time  in  furtherance 
of  a  general  plan  looking  toward  the  acquisi- 
tion ot  a  larger  water  supply  than  it  had 
at  that  time,  aoticlpatlng  and  expecting  that 
it  would  be  required  for  future  needs  of  the 
city. 

"(4)  At  the  time  of  the  purchase  of  said 
rights  and  ditches,  the  city  supply,  so  far  as 
the  creeks  above  named  are  concerned,  was 
confined  to  the  waters  of  Elk  creek  only,  and 
that  at  the  same  time  the  city  purchased  and 
acquired  the  ditches  and  water  rights  of 
Goodrich  creek,  included  in  the  same  pur- 
chase, it  also  purchased  certain  other  water 
rights  is  and  to  the  waters  of  Little  Salmon, 
Big  Salmon,  Marble,  and  Mill  creeks,  and 
immediately  thereafter  proceeded  to  extend 
its  water  system  north  from  Elk  creek  to 
tap  the  waters  of  such  creeks  in  which  it 
acquired  Its  newi  rights  at  the  same  time 
that  It  acquired  its  rights  In  and  to  the  ditch- 
es and  water  rights  ot  Goodrich  creek,  above 
described. 

"(5)  The  pipe  line  of  the  defendant  city 
which  was  used  to  convey  the  waters  of  Elk 
creek  to  the  city  reservoirs  was  tapped  and 
extended  around  the  brow  of  the  mountain 
in  a  northerly  direction,  and  tapping  and  di- 
verting the  waters  of  Little  Salmon,  Big 
Salmon,  and,  some  years  later,  still  further 
to  and  tapping  the  waters  of  Marble  creek; 
but  the  ditch  and  pipe  line  by  which  the  city 
is  supplied  with  water  has  never  been  ex- 
tended beyond  Marble  creek  to  Include  in 
the  city's  water  supply  any  of  the  waters  of 
Goodrich  creek  in  controversy  in  tliis  suit. 


and  none  of  the  waters  of  Goodrich  creek 
have  ever  Iteen  conveyed  to  or  within  the 
corporate  limits  of  the  defendant  city. 

"(6)  Goodrich  creek  lies  some  four  miles 
to  the  north  of  Marble  creek,  and  running 
east  and  parallel  thereto.  Shortly  after  the 
purchase  of  1900  and  1001  of  such  old  rights 
and  ditches  out  of  Goodrich  creek,  the  de- 
fendant city  expended  something  like  $10,- 
000  in  coifstructlng  a  reservoir  at  the  head 
of  Goodrich  creek  and  making  a  beginning 
on  ditches  out  of  Goodrich  creek  south  to- 
wards Marble  creek,  having  in  mind  the  con- 
necting up  of  Goodrich  creek  and  the  leser- 
voirs  so  constructed  with  Marble  creek  and 
the  city's  ditch  and  pipe  line  at  that  point; 
but  this  w;ork  was  never  carried  out,  and  no 
water  has  ever  been  impounded  in  the  reser- 
voir, and  the  beginning  of  the  ditch  that  was 
made  out  of  Goodrich  creek  has  never  been 
used  for  the  purpose  of  carrying  water. 

"(7)  At  the  time  of  the  construction  of 
the  reservoir,  the  city,  by  its  mayor  and 
auditor,  pursuant  to  ordinance,  made  a  wa- 
ter location  on  Goodrich  creek  to  the  extent 
of  500  Inches,  miners'  measure.  This  seems 
to  have  been  done  by  way  of  and  for  the 
purpose  of  enlarging  the  rights  of  the  city 
in  and  to  the  waters  of  said  creek  to  which 
the  city  had  succeeded  by  purchase.  The 
construction  and  work  of  said  reservoir  suc- 
ceeded this  location  within  a  short  and  rea- 
sonable time  thereafter.  The  normal  fiow  of 
Goodrich  creek  during  the  irrigating  season 
does  not  exceed  400  inches,  miners'  measure- 
ment, and  the  location  of  the  city  could  not 
cover  any  water  In  addition  to  that  which 
the  city  acquired  by  purchase  during  the  Ir- 
rigating season. 

"(8)  Each  and  every  year  since  the  city  ac- 
quired such  rights  through  such  deeds  it  has 
leased  the  waters  of  Goodrich  creek  (or  ei- 
ther mining  or  irrigation  purposes,  and  such 
waters,  for  each  and  every  year,  were  put  to 
a  beneficial  use  by  the  lessees;  and  In  May, 
1909,  the  city  executed  a  lease  .of  all  its  wa- 
ter interests  in  Goodrich  creek  to  certain 
farmers  for  irrigation,  stock,  and  domestic 
purposes,  to'  be  used  on  their  lands  lying 
under  the  ditches  diverting  the  waters  there- 
of, and  such  waters  have  been  so  used.  This 
lease  does  not  expire  until  May,  1914;  and 
it  was  in  defense  of  this  lease  and  the  claim- 
ed rights  to  turn  all  the  waters  of  said  creek 
to  such  lessees  for  such  purposes  that  the 
city,  during  the  last  irrigation  season,  came 
in  conflict  with  the  rights  plaintiff  claims 
to  the  use  of  such  waters.  Plaintiff  had  the 
option  to  join  in  this  lease  as  one  of  the  les- 
sees, but  did  not  do  so. 

"(9)  Such  farmers  live  near  Goodrich  creek, 
and  are  neighbors  of  plalutilf.  The  city  has, 
pursuant  to  such  lease,  diverted  all  the  wa- 
ters of  snch  creek  above  the  lands  of  plain- 
tiff in  the  same  manner  and  by  the  same 
methods  and  means  that  such  waters  were 
diverted  for  mining  purposes  by  the  predeces- 
sors in  interest  of  defendant  city,  and  to  the 
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same  extent,  and  condncted  the  waters  tbere- 
from  down  to  and  upon  the  lands  of  the 
farmers  from  the  same  points  and  through 
the  same  ditches  as  were  used  by  the  prede- 
cessors In  Interest  of  the  city,  and  all  of 
said  ditches  lying  above  the  lands  of  plain- 
tiff; and  erer  since  the  purchase  of  said 
water  rights  the  defendant  city  has  exercis- 
ed dominion  and  control  OTCr  said  water 
rights  and  asserted  ownership  Chereto  as 
against  all  persons,  including  plaintiff. 

"(10)  The  only  beneficial  use  the  city  has 
erer  made  of  the  waters  of  Goodrich  creek 
has  been  their  sale  and  lease  to  such  far- 
mers and  other  persons  for  such  purposes. 
Goodrich  creek  lias  never  been  connected 
with  the  ditches  and  pipe  lines  by  which  the 
city  procures  its  water  supply,  and  none  of 
the  waters  of  Goodrich  creek  hare  ever  been 
diverted  to  or  used  within  the  corporate  lim- 
its of  the  city,  and  none  have  ever  been 
diverted  to  or  through  the  ditches  and  pipe 
lines  by  which  the  city  has  always  receiv- 
ed its  water  supply.  None  of  these  things 
.  have  been  done,  or  could  have  been  done, 
for  the  reason  that  Goodrich  creek  has  never 
been  connected  with  the  going  city  water 
system,  and  the  ditch  and  pipe  line  of  that 
system  has  never  been  carried  further  north 
than  Marble  creek,  and  about  6%  miles  of 
additional  pipe  line  would  be  necessary  to 
extend  the  pipe  line  by  which  the  city  is 
supplied  from  Marble  creek  to  Goodrich 
creek. 

"(11)  The  ditches  by  which  the  waters  are 
diverted  to  the  lessees  for  such  purposes, 
and  by  wUch  they  have  always  been  divert- 
ed, are  the  same  ditches  by  which  the  pred- 
ecessors in  interest  of  the  city  used  the  wa- 
ters of  Goodrich  creek;  but  they  are  not  a 
part  of  the  ditches  or  water  system  by  which 
the  city  of  Baker  now  or  ever  did  procure 
its  water  supply,  and  these  waters  which 
are  now  leased  are  not  diverted  through 
them,  or  by  or  through  any  ditch  or  pl{)e  line 
by  which  the  waters  that  are  now  used  and 
have  been  used  by  the  city  are  diverted. 

"(12)  About  $90,000  is  now  being  expended 
in  improving  and  enlarging  the'  present  pipe 
line  and  water  system  of  the  city  as  far 
north  from  the  junction  of  Elk  creek  as 
Marble  creek;  but  no  work  is  being  done 
now  in  connecting  Goodrich  creek  with  Mar- 
ble creek  on  the  ditch  and  pipe  line  which 
supply  the  city  with  water. 

"(13)  The  city  has  a  present  need  of  the 
waters  of  Goodrich  creek,  and  could  and 
w;ould  use  them  if  It  had  any  means  of  di- 
verting them  to  its  going  water  system,  or 
within  its  city  Umits  for  municipal  purposes; 
but  until  such  time  as  the  necessary  work  of 
connecting  Goodrich  creek  with  the  ditch 
and  pipe  line  is  done,  and  an  extension  there- 
of is  made,  it  expects  and  asserts  the  right 
to  hold  the  waters  of  Goodrich  creek  for 
Its  future  needs  or  demands,  and,  pending 
such  extension  and  connection  to  and  with 
Goodrich  creek,  to  lease  such  waters  and 


water  rights  to  any  one  wlio  will  put  tbem 
to  a  beneficial  use,  and  to  carry  out  tlie 
terms  of  the  aforementioned  lease.  Under 
the  terms  and  conditions  of  such  lease,  the 
lessees  thereof,  at  all  times  from  March  Ist 
to  October  1st,  each  and  every  year,  have 
been  putting  such  waters  to  a  beneficial  use. 

"It  is  stipulated  that,  subject  to  any  rights 
of  the  defendants  of  a  prior  date,  tlie  plain- 
tiff made  her  filing  on  the  waters  of  Good- 
rich creek  as  alleged  in  plaintiff's  complaint, 
and  that  such  filing  was  approved  by  the 
state  engineer  to  the  extent  of  80  inches 
of  the  waters  of  Goodrich  creek,  and  that 
she  lias  since  applied  said  waters  for  irri- 
gation of  her  lands,  when  permitted  by  de- 
fendants, and  that  plaintiff  Is  the  owner  of 
the  land  descrit>ed  in  the  complaint." 

With  this  practically  agreed  case  before 
it,  the.  circuit  court  overruled  the  demurrer 
to  the  answers  and,  the  plaintiff  declining 
to  plead  further,  entered  a  decree  according 
to  the  prayer  of  the  answer,  to  the  effect 
that  the  defendant  city  of  Baker  has  a  first 
and  prior  right  to  the  water  of  Goodrich 
creek,  described  in  the  pleadings  in  the  suit, 
to  the  extent  of  400  Inches,  miners'  measure- 
ment, under  a  six-inch  pressure,  as  such 
right  is  mentioned  and  described  in  defoid- 
aut's  first  separate  answer;  that  as  against 
the  defendant  the  plaintiff  has  no  right  to 
the  use  of  the  same,  or  any  part  thereof; 
that  as  between  the  parties  to  this  soit  said 
defendant's  title  in  and  to  the  use,  enjoy- 
ment, and  possession  of  such  waters  be  for- 
ever quieted  and  confirmed;  that  the  plain- 
tiff be  and  is  hereby  enjoined  from  the  use 
of  the  same,  or  interference  with  the  use 
of  such  waters,  or  any  part  thereof,  by  the 
city  or  its  agents  or  employes  or  lessees; 
and  that  the  defendant  have  and  recover 
its  costs  and  disbursements.  The  plaintiff 
lias  .appealed  from  this  decree. 

C.  C.  McCJolloch,  of  Baker  (McColloch  & 
McColloch  and  W.  S.  Levens,  all  of  Baker, 
on  the  brief),  for  appellant.  Gustav  Ander- 
son, of  Baker,  and  Cbas  A.  Johns,  of  Port- 
land, for  respondents. 

BUBNETT,  J.  (after  stating  the  facts  aa 
above).  The  priority  and  superiority  of  the 
defendant  city's  right  to  use  the  water  when 
it  can  use  it  being  conceded  by  the  plalntifl, 
the  question  is  whether  or  not  the  leasing  oC 
the  waters  of  Goodrich  creek  to  her  neigh- 
bors is  such  a  use  by  the  city  as  will  pre- 
vent the  plaintiff  from  applying  to  her  arid 
land,  named  in  the  complaint,  the  amount 
of  water  from  that  source  permitted  by  the 
state  engineer.  The  plaintiff  asks  as  to 
hold  the  defendant  to  the  principle  that  the 
measure  of  the  right  of  a  water  user  is  the 
actual  beneficial  use  to  which  he  puts  the 
water,  and  that,  although  such  person  may 
be  the  prior  appropriator,  yet,  subject  to 
ttiat  right,  a  subsequent  taker  may  employ 
the  water  in  a  beneficial  way  while  the 
former  is  not  using  It    She  maintains  that 
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her  right  in  this  respect  is  a  valxiable  right, 
of  which  the  city  cannot  deprive  her  to  her 
Injury  by  leasing  to  a  stranger,  and  that  by 
action  of  that  kind  the  city  has  not  estab- 
lished such  a  use  of  the  water  on  its  part  as 
would  supersede  her  privilege  in  that  re- 
spect 

By  section  1  of  the  act  of  the  Legislative 
Assembly,  fllM  In  the  office  of  the  Secretary 
of  State  February  19,  1903,  Baker  City,  with 
which  the  present  city  of  Baker  Is  Identical, 
was  Incorporated,  and  It  was  declared  that 
the  dty  may  "purchase,  or  acquire  by  the 
exercise  of  the  right  of  eminent  domain,  may 
receive  and  hold  property,  both  real  and 
personal,  within  or  without  said  city,  for 
municipal  purposes,  and  shall  have  the  right 
of  possession  and  control  of  all  bfiildlngs, 
parks,  property,  and  of  all  tracts  of  land 
belonging  to  said  city,  and  other  property 
which  has  been  or  may  hereafter  be  dedicat- 
ed, or  in  any  manner  whatsoever  obtained 
for  public  purposes  of  said  city;  and  may 
manage,  lease,  sell,  or  dispose  of  the  same 
for  the  benefit  of  the  city;  may  receive  be- 
quests, gifts,  and  donations  of  all  kinds  of 
property  in  fee  simple,  in  trust,  or  other* 
wise,  •  •  •  with  power  to  manage,  sell, 
lease,  or  otherwise  dispose  of  the  same,  in 
accordance  with  the  terms  of  said  gift,  be- 
quest or  trust,  or  absolutely.  In  case  such 
gift,  bequest,  or  trust  be  unconditional."  In 
subdivision  16  of  section  174  of  the  same 
act,  the  council  is  declared  to  have  power 
within  the  city  "to  provide  the  city  with 
good  and  wholesome  rwater,  and  fbr  the 
erection  of  waterworks  within  or  without 
the  city  limits,  as  may  be  necessary  or  con- 
venient therefor,  and  to  provide  a  fund  for 
constructing  and  defraying  the  expenses  of 
the  same;  to  make  all  needful  rules  and 
regulations  for  the  conduct  and  management 
of  the  same;  to  establish  rates  for  the  use 
and  consumption  of  the  water  by  the  city, 
or  the  inhabitants  thereof,  including  the 
people  living  along  the  line,  or  in  the  vicini- 
ty of  the  works  outside  of  the  city;  to  pro- 
vide for  the  payment  of  water  rates  monthly 
in  advance,  and  to  shut  oIT  the  water  from 
any  house,  tenant,  or  place  for  which  the 
water  rate  Is  not  duly  paid  or  when  any 
rule  or  regulation  is  disregarded  or  dis- 
obeyed, and  to  make  property  liable  for  the 
water  rent,  rate,  or  charge,  when  the  water 
Is  used  thereon  •  •  •  and  to  do  any  oth- 
er act  or  to  make  any  other  regulation  nec> 
essary  and  convenient  for  the  management 
and  conduct  of  such  water  system."  Special 
Laws  1903,  p.  595. 

Bearing  in  mind  that  the  object  of  the  cor- 
poration is  for  governmental  purposes,  and 
not  for  gain  or  emolument,  we  note  in  the 
charter  that  the  councU  is  authorized  to  pro- 
vide the  city  with  good  and  wholesome  wa- 
ter. This  is  the  main  purpose  of  the  power 
conferred,  and  evidently  contemplates  that 
water  shall  be  conducted  to  the  city.  An- 
dllaiy  to  tliat  end  is  the  provision  allowing 


the  erection  of  waterworks  within  or  with- 
out the  city  limits,  and  the  right  to  make 
regulations  for  the  conduct  and  management 
of  the  same,  and  likewise  to  establish  rates, 
charging  not  only  the  inhabitants  pf  the  city, 
but  the  people  living  along  the  line,  or  in 
the  vicinity  of  the  works  outside  the  city, 
for  the  consumption  of  water.  It  would  be 
a  strained-  construction  to  say  that  this  sec- 
tion means  that  the  city  has  power  to  pro- 
vide strangers  with  good  and  wholesome 
water  in  the  first  Instance.  By  mentioning 
the  inhabitants  of  the  city  in  the  same  cate- 
gory with  people  living  along  the  line,  or 
in  the  vicinity  of  the  work  outside  of  the 
city  it  is  plain  that  all  three  of  those  class- 
es are  included  together,  and  are  to  be  treat- 
ed alike;  and  hence  it  would  follow  that  the 
water  should  be  conducted  within  the  city, 
so  that  the  Inhabitants  thereof  would  be 
subject  to  rates  for  its  use  and  consumption 
in  like  manner  as  people  living  along  the 
line,  or  in  the  vicinity  of  the'  work  outside 
of  the  city. 

Allnslon  has  been  made  to  the  act  of  the 
Legislative  Assembly,  filed  in  the  office  of 
the  Secretary  of  State  February  16,  1911, 
wherein  It  is  provided  "that  any  incorporat- 
ed city  or  town,  within  the  state  of  Oregon, 
owning,  controUlng,  or  operating  a  system 
of  waterworks  •  •  •  for  supplying  wa- 
ter for  Its  inhabitants,  and  for  general  mn- 
nicipal  purposes,  •  •  •  shall  have  the 
right,  and  are  hereby  authorized  and  em- 
powered to  sell,  supply  and  dispose  of  wa- 
ter ••  •  from  such  system  to  any  per- 
son, persons,  or  corporation,  within  or  with- 
out the  limits  of  such  incorporated  city  or 
town  in  which  such  water  •  •  •  system 
is  operated,  and  to  make  contracts  In  refer- 
ence to  the  sale  and  disposal  of  water 
*  •  •  from  such  system,  for  use  within 
or  without  the  corporate  limits."  Laws 
1911,  p.  121.  This  act  evidently  contemplat- 
es an  established  system  actually  supplying 
water  to  the  inhabitants  of  a  city,  and  really 
amounts  to  a  legislative  construction  of  the 
powers  given  to  the  municipal  defendant  by 
Its  charter  granted  in  1903.  Although  pow- 
ers are  amply  conferred  upon  the  city  In  the 
way  of  contracting  and  purchasing  property, 
both  within  and  without  the  city,  yet  they 
are  all  adjuncts  to  the  main  municipal  pur- 
pose of  the  charter  conferring  governmental 
powers  upon  the  city.  It  was  not  designed 
that  the  city  should  embark  In  gainful  oc- 
cupations. Its  interests  as  a  proprietor  are 
ancillary  and  subordinate  to  the  main  pur- 
pose of  its  existence,  viz.,  local  government. 
Although  it  has  power  to  purchase  and  own 
property  both  real  and  i)erBonaI  and  to  con- 
tract with  reference  thereto,  it  would  not 
be  contended  that  the  city  would  have  a 
right  under  such  provision  of  the  charter, 
to  engage  in  the  millinery  or  shoe  business, 
or  anything  of  that  nature  not  helpful  or 
useful  in  the  matter  of  government. 

[1, 21  Conceding  its  ownership  of  the  mln- 
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«rs'  appropriation,  as  stipulated,  yet  it  is 
for  municipal  purposes  that  It  acquired  sucb 
property.  When  it  undertakes  to  act  wltb 
reference  to  that  property  as  a  private  own- 
er, It  is  subject  at  best  to  the  same  rules 
that  affect  a  private  person  in  a  like  situa- 
tion. According  to  the  modern  accepted  doc- 
trine, it  Is  the  use  of  water,  and  not  tbe 
water  itself,  in  which  one  acquires  property 
in  general.  Apparent  exceptions  to  this  are 
found  in  tbe  drinking  of  water,  and  such 
other  uses  as  actually  change  ita  form  and 
substance,  so  that  its  identity  as  water  is 
destroyed;  but  in  tbe  main  it  is  tbe  use  only 
of  water  which  is  the  subject  of  property. 
Even  at  common  law,  under  which  tbe  doc- 
trine of  riparian  rights  most  strongly  pre- 
vailed, the  owner  diverting  water  for  use  in 
mills,  or  for  other  like  purposes,  was  com- 
pelled to  let  it  pass  to  bis  lower  neighbor 
undiminished  in  quantity  and  quality,  ex- 
cept as  it  was  naturally  consumed  by  tbe 
processes  employed.  He  only  tiad  the  use 
of  the'  water  even  under  that  regime.  In 
modem  times  it  is  largely  like  tbe  air  or  tbe 
sunlight,  of  which  one  may  own,  so  far  as 
ownership  may  be  predicated  of  tbe  same, 
only  so  much  as  he  actually  consumes. 

[3]  Within  tbe  meaning  of  its  charter, 
tbe  city  has  not  yet  obtained  the  use  of  the 
water  of  Goodrich  creek,  although  it  lias  a 
right  to  acquire  sucb  use.  Until  it  does  ac- 
quire it  by  conducting  tbe  stream  to  the  ci- 
ty, thus  providing  the  city  and  its  inhabit- 
ants vrltb  wholesome  water,  it  is  not  In  posi- 
tion to  use  it  within  tbe  scope  of  its  corpor- 
ate powers.  Meanwhile  the  plaintiff,  to  the 
extent  of  her  subsequent  appropriation,  may 
use  tbe  water,  ceasing  when  the  city,  in 
tbe  exercise  of  its  superior  right,  actual- 
ly diverts  Goodrich  creek  into  the  corpo- 
rate limits.  This  is  on  the  principle  ,thaf 
tbe  city  as  a  private  owner,  possessed  of 
prior  appropriations,  is  using  tbe  same  ,as 
a  private  owner  in  leasing  the  same  to 
strangers,  and  as  such  must  be  subject  to  tbe 
rules  which  govern  private  owners  in  like 
situations.  Neither  tbe  city,  nor,  so  far  as 
appears  in  the  record,  its  predecessors  in  ti- 
tle, had  the  right  to  engage  in  the  business 
of  supplying  water  for  manufacturing  or  ir- 
rigation purposes,  to  be  used  by  people  to 
whom  they  would  sell  the  same.  Under  the 
most  favorable  constmction  of  private  pro- 
prietary interest  in  the  city,  tbe  municipal- 
ity is  holding  the  water  as  a  private  owner 
for  its  own  purposes;  and,  while  It  does  not 
use  it  for  its  private  benefit,  it  must  be  sub- 
ject to  the  use  of  any  subsequent  appropria- 
tor.  In  short,  if  the  city  would  act  with 
reference  to  the  miners*  appropriations  as 
If  it  were  a  private  owner,  as  distinguished 
from  a  municipality,  it  must  take  the  title 
cum  onere  and  be  subject  to  the  rights  of 
the  subsequent  appropriator  to  use  tbe  water 
while  it  is  not  in  the  use  of  the  city.  If  it 
would  exercise  its  charter  powers  over  the 


water  as  a  municipality  It  should  conduct 
the  water  into  tbe  city,  so  as  to  provide  tbe 
inhabitants  with  tbe  same.  So  far  as  tbe 
waters  of  Goodrich  creek  are  concerned,  it 
has  not  done  this;  and  until  It  does  so  it 
cannot  claim  its  full  right  as  a  municipality. 
Under  tbe  record,  including  the  stipulations, 
as  it  appears  before  us,  nothing  here  said  is 
to  be  construed  as  impairing  the  right  or 
title  of  the  city  to  the  appropriation  already 
mentioned,  or  to  continue  its  work  of  con- 
ducting tbe  waters  in  question  into  the  city, 
so  It  can  use  them  for  municipal  purposes 
with  the  charter  incidents  of  such  use.  Tbe 
decree  of  the  circuit  court  should  be  modi- 
fled  so  as  to  quiet  the  title  of  tbe  city  to 
tbe  waters  of  Goodrich  creek  to  tbe  eirtent 
of  400  inches,  miners'  measurement,  under 
a  stx-incb  pressure,  subject  to  tbe  right  of 
tbe  plaintiff  to  use  tbe  same  to  tbe  extent 
of  tlie  permission  granted  her  by  the  state 
engineer  until  such  time  as  the  city  shall 
conduct  the  water  Into  Its  pipe  line,  and 
thence  within  the  municipal  boundaries  for 
use  by  its  citizens.  Mann  v.  Parker,  48  Or. 
321,  86  Pac.  598;  Cavlness  v.  La  Grande  Ir- 
rigation Co.,  60  Or.  410,  119  Pat  731;  Mc- 
Coy V.  Huntley,  60  Or.  "872,  119  Pac.  481; 
Cantrall  v.  Sterling  Mining  Co.,  122  Pac.  42. 
The  decree  of  the  court  below  will  be  mod- 
ified accordingly. 

(62  Or.  470) 

KERR  et  aL  ▼.  DUVALL  et  aL 
(Supreme  Court  of  Oregon.     Aug.  6,   1912.) 

1.  I)KEDs  (g  00*)— Construction.     • 

In  tlie  absence  of  s  mistake  on  the  part 
of  the  grantor,  the  utterance  of  a  deed  con- 
veying real  property  is  to  be  strictly  construed 
against  him. 

[Ed.  Note. — For  otlier  cases,  see  Deeds, 
Cent.  Dig.  {{  234-237,  247,  248;  Dec  Dig.  i 
90.»] 

2.  Wills  (|  489*)— Conbtbuctiow. 

In  interpreting  the  language  of  a  will, 
liberal  construction  is  to  be  applied,  in  order 
to  determine  tbe  testator's  intention  respect- 
ing the  disposition  of  his  property  so  as  not 
to  defeat  the  purpose  of  his  iMunty. 

[Ed.  Note.— For  oth«r  cases,  see  Wills,  Cent. 
Dig.  if  952,  955,  957;   Dec.  Dig.  S  439.*] 

3.  Wills  (§  487*)  —  Cokstbtjction  — Imtbn- 
TioN — Evidence. 

In  order  to  determine  testator's  intention 
in  tlie  construction  of  a  will,  parol  evidence 
is  admissible  to  explain  the  situation  and  con- 
dition of  testator's  property  as  understood  by 
him  when  he  attempted  to  dispose  of  it. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {$  1023,  1026-1032;   Dec.  Dig.  {  487.*] 

4.  BouNDABiEs  (I  2*)— "Foot  of  Hill." 

In  determining  tlie  boundary  of  land  call- 
ing for  a  line  by  and  along  tiie  foot  of  a  hill, 
the  "foot  of  the  hill"  would  be  construed  to 
mean  tlie  beginning  of  an  abrupt  rise,  and  not 
to  include  tlie  bottom  land,  though  sloping 
gradually  upward  from  a  stream. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  S  2;    Dec.  Dig.  i  2.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  3,  pp.  2586,  2587.] 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  ^Rep'r  Indexes 
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5.  Appeai.  and  Ebimb  ({  878*>— AFiiitUAROE 

— EVIDKNCB. 

Where  a  bonndary  line  established  by  the 
conrt,  tboagh  not  predicated  on  any  evidence 
appearing  in  the  record,  was  nearly  identical 
with  an  attempted  compromise  line  of  which 
'  the  parties  had  notice  and  under  the  evidence 
was  not  prejudicial  to  plaintiffs,  defendants 
not  having  prosecuted  a  cross-appeal,  the  de- 
cree would  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  857^-3580;  Dec.  Dig.  { 
S78.«] 

Appeal  from  Circuit  Court,  TamlilU  Conn- 
ty;    WlUlam  Galloway,  Judge. 

Suit  by  Edward.  J.  Kerr  and  otbers  against 
Edward  F.  DuTall  and  others  to  determine  a 
disputed  boundary  line.  From  an  adverse 
decree,  plalntlSCs  appeal.    Affirmed. 

W.  T.  Vinton  and  Francis  V.  Oallbway, 
both  of  McMlnnTlUe  (McCain,  Vinton  4c  Gal- 
loway, of  McMlnnvllle,  on  the  brief),  for  ap- 
pellants. J.  B.  dosford,  of  -Portland,  for 
respondents. 

MOORE,  J.  This  Is  an  appeal  by  the 
plainttfTs  from  a  decree  establishing  a  dis- 
puted bonndary.  The  eridence  shows  that 
Elbridge  O.  Dnvall,  a  resident  of  Dayton, 
N.  3.,  was  on  April  30,  1888,  the  owner  in 
fee  of  the  donation  land  claim  of  Edward  T. 
Warren  and  wife  In  Yamhill  county.  Or.,  and 
on  that  day  Durall  made  a  testamentary  dis- 
position, subsequent  to  the  execution  of  his 
last  will,  whereby  after  his  death  the  defend- 
ants secured  a  title  to  land  In  that  claim,  a 
part  of  which  Is  described  In  the  codicil  as 
follows:  "Commencing  at  a  point  on  the 
southerly  line  of  my  farm  at  its  intersection 
■with  Deer  creek,  thence  northerly  along  the 
westerly  side  of  said  Deer  creek  until  it  in- 
tersects with  Beaver  creek;  thence  westerly 
along  the  southerly  side  of  said  Beaver  creek 
to  the  foot  of  the  hill;  thence  in  a  southerly 
direction  by  and  along  the  foot  of  said  hill 
to  the  southerly  line  or  boundary  of  my  said 
farm;  and  tbence  easterly  by  and  along  said 
southern  boundary  to  the  said  Deer  creek  to 
the  point  or  place  of  beginning,  containing 
about  twenty-one  acres  of  land."  The  west- 
ern limit  of  the  premises  thus  described 
forms  a  part  of  the  eastern  border  of  land. 
In  that  claim,  which  the  plaintiffs  purchased 
pursuant  to  terms  of  Duvall's  last  will  and 
testament. 

The  plaintiffs  having  secured  a  survey  of 
what  they  assert  to  be  the  boundaries  of 
tile  real  property  thus  described  in  the  cod- 
icil, by  causing  the  south  and  west  banks 
of  anch  streams  to  be  meandered  and  a  line 
to  be  run  northwesterly  from  a  point  in  the 
south  boundary  of  the  Warren  donation 
claim  to  a  point  on  the  south  margin  of 
Beaver  creek,  so  as  to  include  within  the 
area  20.60  acres,  allege  in  the  complaint  that 
the  line  so  extended  is  the  correct  boundary 
between  a  part  of  their  lands  and  a  portion 
of   the   defendants'   premises.     The  defend- 


ants obtained  a  survey  of  what  they  main- 
tain is  the  western  border  of  the  real  prop- 
erty described  in  the  codicil,  thereby  placing 
the  line  further  to  the  west  and  lacludtng  a 
larger  area  of  land  than  is  embraced  In  the 
plaintiffs'  measurement,  and  in  the  answer 
aver  that  the  line  so  run  constitutes  the  cor- 
rect boundary.  The  decree  did  not  adopt  ei- 
ther of  such  lines,  but  placed  the  boundary 
between  them,  particularly  describing  the 
westerly  limit,  and  Including  in  the  tract  aa 
devised  by  the  codicil  33.S7  acres. 

It  is  maintained  by  plaintiffs'  counsel  that, 
Beaver  creek  and  Deer  creek  having  been  re- 
ferred to  as  forming  the  northerly  and  east- 
erly boandarles  of  the  land,  the  westerly  bor- 
der should  have  been  located  along  the  foot 
of  the  hill  in  such  a  manner  aa  to  include 
the  area  specified  in  the  codicil,  and,  this 
being  80,  an  error  was  committed  in  not 
adopting  the  line  described  in  the  complaint 
as  the  proper  limit  It  is  insisted  by  defend- 
ants' counsel  that  the  language  of  the  codicil 
properly  received  a  liberal  construction  so 
as  to  effectuate  the  testator's  purpose  re- 
specting the  real  property  described,  and 
that  the  testimony  shows  it  was  bis  intention 
to  devise  all  the  land  within  the  area  as 
found  by  the  court 

[1]  The  rule  prevails  that,  in  the  absence 
of  a  mistake  on  the  t)art  of  a  grantor,  the 
utterance  of  a  deed  conveying  real  property 
is  to  be  strictly  construed  against  him. 

[1]  In  the  interpretation  of  the  language 
of  a  last  will,  however,  a  liberal  construction 
is  applied,  in  order  to  determine  the  testa- 
tor's Intention  respecting  a  disposition  of 
property  so  as  not  to  defeat  the  purpose  of 
his  bounty.  The  reason  for  this  distinction 
In  expounding  the  writings  employed  in  the 
cases  referred  to  is  doubtless  to  be  found  in 
the  fact  that  In  executing  a  deed  the  grantor 
usually  takes  sufficient  time  and  carefully  se- 
lects the  language  used  to  express  his  pur- 
pose. The  execution  of  a  will,  however,  is 
sometimes  postponed  until  death  seems  immi- 
nent, when  it  is  often  Impossible  for  a  scriv- 
ener to  exercise  that  degree  of  care  in  the 
preparation  of  a  last  testament  which  its 
Importance  demands,  and,  in  order  to  carry 
out  the  testator's  intention  respecting  the 
disposition  of  bis  property  upon  his  death 
and  the  persons  contemplated  as  his  bene- 
ficiaries, a  liberal  construction  of  hia  last 
will  is  essential. 

[3]  In  order  to  determine  such  intention, 
testimony  is  admissible  to  explain  the  situa- 
tion and  condition  of  the  testator's  property 
as  understood  by  him  when  he  attempted  to 
make  a  disposition  thereof.  If  the  codicil 
had  designated  a  particular  point  on  the 
sooth  bank  of  Beaver  creek  from  which  a 
right  line  extending  southerly  should  Inter- 
sect the  south  boundary  of  the  donation  land 
claim  at  a  point  so  as  to  include  within  the 
boundaries  21  acres  and  no  more,  the  plaln- 
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tiffs'  contention  as  to  the  location  of  the 
westerly  limit  would  probably  be  controlling. 
It  will  be-  remembered,  however,  that  the 
area  of  the  premises,  as  given  In  that  instru- 
ment, is  "about  twenty-one  acres  of  land." 
The  evidence  shows  that  south  of  Beaver 
creek  and  west  of  Deer  creek  extends  a  hill 
from  which  falling  rain  divergingly  flows 
into  both  streams,  so  that,  if  the  language 
"by  and  along  the  foot  of  said  hlU"  is  to 
be  strictly  construed,  no  real  property  would 
be  transferred,  since  the  quoted  excerpt  from 
the  codicil  would  mean  only  the  lines  form- 
ing the  southerly  and  westerly  banks  of 
those  creeks. 

C.  B.  Dnvall,  one  of  the  defendants,  testi- 
fied that  in  the  spring  of  1888,  his  father, 
Edward  F.  Duvall,  at  the  request  of  the  tes- 
tator, employed  H.  S.  Maloney  to  make  a 
survey  of  the  line,  the  location  of  which  is 
involved  herein,  and  that  when  the  measure- 
ment was  completed  the  field  notes  thereof 
were  mailed  to  Elbrldge  G.  Duvall  who,  pur- 
suant to  the  information  thus  obtained,  ex- 
ecuted the  codicil  containing  the  description 
hereinbefore  given. 

H.  S.  Maloney  testified  that  In  the  year 
1888  he  was  engaged  to  survey  the  line  last 
referred  to,  but  whether  the  measurement 
was  made  for  tha  purpose  of  preparing  a  will 
or  after  it  was  execute{H^ek<^uld  not  state; 
that  all  he  remembered  was  thatS^f^ard  F. 
Duvall  informed  him  the  testator  haSt^ivs^ 
or  was  to  give  land  on  the  west  side  of 
Deer  creek  and  south  of  Beaver  creek ;  that 
the  witness  delivered  the  field  notes  of  the 
survey  which  he  made  to  the  person  employ- 
ing him;  and  that  the  line  which  he  run  was 
nearly  coincident  with  the  description  of 
the  disputed  boundary  as  given  in  the  an- 
swer herein.  He  also  testified  that  In  Jan- 
uary, .1908,  at  the  request  of  Warren  & 
Stater,  real  estate  agents  who,  as  be  under- 
stood, represented  the  estate  of  the  testa- 
tor, he  again  run  a  line  for  the  westerly 
boundary  and  made  a  plat  of  the  survey 
which,  with  the  field  notes  thereof,  was  duly 
recorded.  A  copy  of  such  record  was  re- 
ceived in  evidence  showing  the  westerly  line 
nearly  as  established  by  the  decree  herein. 

M.  W.  Potter,  a  witness  for  plaintiffs,'  tes- 
tified that  he  assisted  Maloney  in  making 
the  survey  last  mentioned;  that  he  was  em- 
ployed for  that  purpose  by  Warren  &  Stater, 
who  as  real  estate  agents  were  selling  the 
land  to  plaintiffs  and  desired  to  establish 
the  disputed  boundary,  telling  the  witness 
that  when  such  line  was  definitely  fixed  a 
deed  could  be  executed  to  the  purchasers,  de- 
scribing the  premises  to  be  conveyed  by 
metes  and  bounds. 

The  survey  thus  referred  to  was  evidently 
made  and  the  plat  and  field  notes  thereof 
were  filed  for  record  before  the  deed  was  ex- 
ecuted to  plaintiffs  who  knew  a  controversy 
existed,    respecting   the   western   boundary. 


prior  to  accepting  the  conveyance.  They  did 
not  acquiesce  in  Maloney's  survey,  but  their 
knowledge  of  the  controversy  respecting  the 
boundary  before  securing  their  deed  deprives 
them  of  much  of  the  relief  usually  awarded 
to  purctiasers  without  notice. 

[4]  It  appears  that  from  Beaver  cre^  and 
from  Deer  creek  the  hill  referred  to  rises 
very  gradually  for  some  distance  and  titea 
the  ascent  becomes  quite  8teei>.  In  referring 
to  this  acclivity,  J.  G.  Hefty,  a  surveyor  who 
at  defendants'  request  run  a  line  for  tlie 
westerly  border  as  described  in  the  codicil, 
appearing  as  their  witness,  was  asked  on 
cross-examination:  "As  a  matter  of  fact,  the 
hill  proper  begins  where  the  land  begins  to 
slope  up?"  He  relied:  "No,  sir;  It  does 
not.  All  valleys  have  a  slope,  and  all  bot- 
tom lands  have  a  slope;  but  we  don't  call 
them  hills.  The  foot  of  a  hill  is  defined  as 
the  beginning  of  an  abmpt  rise."  The  def- 
inition thus  given  is  adopted  as  applicable 
to  the  disputed  boundary  herein,  particularly 
so  when  construing  the  language  of  a  will 
which  locates  a  line  by  and  along  the  foot  of 
a  hill.  The  testimony  shows  that  the  testa- 
tor had  never  seen  the  Warren  donation 
land  claim,  and  his  knowledge  of  the  par- 
ticular tracts  thereof  must  have  been  ob- 
tained from  Information  furnished  by  per- 
sons who  understood  the  condition  of  the 
premises.  From  a  description  of  the  land,  aa 
hereinbefore  quoted,  it  is  manifest  that  the 
Hrfscmatlon  thus  supplied,  as  stated  by  C.  E. 
Duvall  .^nd  upon  which  his  grandfather  evi- 
dently relfed  in  preparing  the  codicil,  was 
quite  accurate  ^  as  Is  disclosed  by  the  testi- 
mony, which  tends  to  show  that  the  line 
referred  to  in  the  answer  is  as  nearly  cor- 
rect as  possible.  The  boundary  so  asserted 
by  the  defendants  to  be  accurate  seems  to 
coincide  in  most  particulars  with  the  meas- 
urement made  by  Maloney  in  ).888.  His  sur- 
vey of  January,  1908,  seems  to  have  been 
an  attempt  to  adjust  the  disputed  boundary. 
[f]  The  line  established  by  the  court,  how- 
ever, is  not  predicated  on  any  e'l'ldence  ap- 
pearing in  the  transcript;  but  as  the  bound- 
ary thus  determined  is  so  nearly  \Identical 
with  Maloney's  attempted  compromtse  line^ 
of  which  the  parties  had  notice,  and  as  the 
defendants  have  not  taken  a  cross-appeal,  the 
decree  should  be  affirmed,  and  It  Is  so  or- 
dered. 

(ffiOr.  fits) 
IRVINE  et  al.  T.  BECK. 
(Supreme  Court  of  Oregon.     Aug.  IS,  1912.) 

1.  EXECUTOBS  AND  Aduinistbators  (S  242*) — 
Disputed  Claims— Claimant's  Remedt. 
Wiiere  a  claim  against  a  decedent's  estate 
la  disallowed  by  the  executor,  the  claimant's 
remedy  is  to  present  it  to  tbe  county  court  for 
allowance,  under  L.  O.  L.  i  1241,  where  it  will 
be  tried  as  a  law  action. 

[Ed.  Note. — For  otiier  cases,  see  Executors 
and  Administrators,  Dec  Dig.  |  242.*] 
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2.  EXECOTOBS  AND  Admiwistbawjbs    (}    481*) 

—CiAiMS— Allowance— Report. 

Where  a  claim  against  a  decedent's  estate 
ia  allowed  by  the  executor,  he  should  so  report 
It  in  his  first  semiannual  account,  or  in  his  fiinal 
account,  if  no  previous  one  has  been  made. 

[Ed.  Note.— For  other  c^ses,  see  Executors 
and  Administrators,  Cent  Dig.  i  2065;  Dec. 
DUt-  i  481.*] 

8.  Ex£cx;tob8  and  Administbatobb  ^^  241*) 

—Claims— Allowance— Eftect. 

The  allowance  of  a  claim  against  a  de- 
cedent's estate  by  the  executor  is  only  bis  ap- 
proval of  it,  and  does  not  bind  the  heirs  or 
creditors,  who  may  still  contest  it  on  the  set- 
tlement of  the  executor's  final  account,  under 
I*  O.  L.  SI  1285,  1286. 

[Ed.  Note.— For  other  cases,  see  Executors 
•nd  Administrators,  Cent.  Dig.  fi  827,  849; 
Dec.  Dig.  {  241.*] 

4.  executobb  an.d  administbatobb  ({  245*) 
—Disputed  Claims— Trial— Issues. 

Under  L.  O.  L.  S  1286,  providing  that  any 
person  interested  In  a  decedent's  estate  may, 
on  or  before  the  day  designated  for  settling  the 
executor's  final  account,  file  objections  thereto, 
or  to  any  item  thereof,  "specifying  the  partic- 
ulars of  such  objections,"  where  objection  was 
made  to  a  claim  for  services  on  the  ground 
only  that  the  claimant  bad  been  fully  paid  in 
decedent's  lifetime,  this  was  the  only  issue  open 
to  consideration ;  the  employment,  the  services 
rendered,  and  their  reasonable  value,  being  ad- 
mitted. 

[Ed.  Note.— For  other  cases,  see  Executors 
•nd  Administrators,  Cent  Dig.  {{  867-869; 
Dec  Dig.  S  245.*) 

6.  Executors  and  Administbatobb  (S  255*) 
— CdNCLusivENESB  —  Pebsons  Not  Appeal- 
ing. 

On  the  trial  in  the  coun^  court  of  a  dis- 
puted claim  against  a  decedent's  estate,  al- 
tiiongh  the  only  issue  presented  by  the  objec- 
tion was  that  of  payment  in  the  decedent's 
lifetime,  the  court  allowed  a  set-oS.  The  con- 
testant only  appealed  to  the  circuit  court,  which 
reduced  the  recovery,  and  from  its  judprment 
the  claimant  appealed  to  the  Supreme  Court. 
Held,  that  the  claimant  acquiesced  in  the  judg- 
ment of  the  county  court,  and  could  have  no 
greater  recovery  than  that  allowed  by  it. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  SS  907-909; 
Dec.  Dig.  {  255.*] 

Appeal  from  Circalt  Court,  Polk  County; 
William  Galloway,  Judge. 

Proceedings  on  objections  filed  by  Jesse 
T.  Irvine  and  others  against  a  claim  by 
Temperance  Beck  against  the  estate  of  Nan- 
cy Brouse.  From  a  judgment  for  the  claim- 
ant for  a  part  of  the  amount  claimed,  she 
appeals.     Reversed  and   rendered. 

Mrs.  Nancy  Brouse  died; In  October,  1909, 
In  Polk  county.  Or.,  leaving  a  will  by  which 
B.  Wilson  was  named,  and  afterward  ap- 
pointed by  the  county  court  of  that  county, 
executor.  Temperance  House  Beck  present- 
ed a  claim  against  the  estate  for  the  sum 
of  $1,000,  the  reasonable  value  of  23  months' 
services,  keeping  house  and  caring  for  Mrs. 
Brouse  from  January  6,  1907,  to. December 
1,  1908.    The  claim  Is  as  follows: 

"In  the  Matter  of  the  Estate  of  Nancy 
Johnston  Brouse,  Deceased.  Claim  of  Mrs. 
Temperance  Beck  against  the  above-named 


estate.  April  18,  1910.  To  care  and  atten- 
tion rendered  by  the  claimant  for  the  de- 
ceased between  January  5,  1907,  and  Decem- 
ber 1,  1008,  a  period  of  one  year  and  eleven 
months,  in  keeping  house  for  her,  doing  her 
washing,  nursing  her,  and  generally  caring 
for  her,  under  an  express  agreement  made 
on  or  about  January  6,  1907,  between  the 
claimant  and  the  deceased,  by  which  the  de- 
ceased agreed  to  pay  the  claimant  $1,000  if 
the  claimant  would  stay  with  her  from  that 
time  to  her  death  and  do  the  work  for  which 
this  claim  Is  made.  The  services  above 
mentioned  were  faithfully  performed  by 
claimant  for  the  period  aforesaid,  when  de- 
ceased rescinded  said  contract,  discharged 
the  claimant,  and  rendered  further  perform- 
ance of  the  same  by  the  claimant  Imposslbla 
The  reasonable  value  of  the  services  render- 
ed by  claimant  under  said  agreement  Is  the 
full  sum  of  $1,000.  No  payments  have  been 
made  thereon." 

It  appears  from  the  record  that,  at  the 
time  the  above  agreement  was  made,  Nancy 
Brouse  was  about  92  years  old  and  lived 
on  her  farm  near  Independence;  that  her 
daughter,  Temperance  Beck,  who  was  a  wid- 
ow living  In  Independence,  had  been  caring 
for  her  part  of  the  time;  that  on  January  5, 
1907,  Mrs.  Brouse  made  an  agreement  with 
Mrs.  Beck  that  defendant  should  keep  house 
for  her  mother  and  nurse  and  care  for  her 
generally  aB  long  as  she  lived,  in  considera- 
tion of  which  Mrs.  Brouse  was  to  pay  hex 
$1,000,  and  that  she  turned  over  to  B.  Wll- 
son,  executor  of  her  will,  a  bank  certificate 
of  deposit  In  that  sum,  to  be  delivered  to 
Mrs.  Beck  by  him  after  Mrs.  Brouse's  death, 
if  Mrs.  Beck  had  .fulfilled  the  agreement 
Thereafter  Mrs.  Beck  lived  with  and  cared 
for  her  mother  under  the  agreement  until 
about  December  1,  1908,  when  her  mother, 
being  dissatisfied  with  the  arrangement,  em- 
ployed other  help  and  revoked  the  agree- 
ment and  countermanded  the  instruction  to 
Wilson  as  to  the  delivery  of  the  certificate 
of  deposit 

The  verified  claim  was  presented  to  the 
executor  on  April  22,  1910,  and  on  the  same 
day  he  indorsed  it :  "The  within  claim,  pre- 
sented to  me  this  22d  day  of  April,  1910,  ia, 
after  examination,  allowed.  B.  Wilson,  Ex- 
ecutor of  said  Estate."  On  ,  April  30th  re- 
spondents filed  with  the  clerk  of  the  court 
objections  to  the  allowance  of  the  claim;  the 
only  ground  of  objections  being  "for  the  rea- 
son that  said  Temperance  Beck  had  been 
fully  settled  with  by  Nancy  Brouse  during 
her  lifetime  for  the  services  claimed  for  In 
said  bill."  On  December  2,  1910,  the  execu- 
tor filed  hla  final  account,  in  which  he  stat- 
ed that  "in  addition  to  the  above  claims 
there  has  been  presented  to  your  petitioner 
the  following  claims,  which  have  been  not 
allowed  by  your  petitioner,  and  the  same 
are  presented  herewith  for  further  action  by 
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the  court,  to  wit:  •  •  •  Temperance 
Beck  (formerly  House),  $1,000."  On  Janu- 
ary 7,  1911,  Temperance  Beck  filed  objec- 
tions to  the  final  account,  in  which  she  as- 
serts that  it  is  not  true  that  her  claim  was 
disallowed;  that  it  was  allowed,  and  that 
she  "was  so  notified;  that  she  received  no  no- 
tice to  the  contrary,  exc^t  through  the  final 
account. 

The  validity  of  the  claim  was  tried  before 
the  county  court  upon  the  evidence  offered 
by  both  parties,  and,  as  part  of  the  decree 
in  settling  the  final  account,  it  adjudged, 
among  other  things,  that  the  claim; be  allow- 
ed in  the  sum  of  $802,  less  a  credit  of  the 
amount  of  a  note  due  from  claimant  to  the 
estate  in  the  sum  of  $200,  and  directed  the 
payment  thereof  by  the  executor,  and  the 
final  account  was  modified  accordingly. 
Plaintiffs  appealed  to  the  circuit  court,  and 
Judgment  was  there  rendered  for  defendant 
in  the  sum  of  $322,  from  which  defendant 
appeals. 

Oscar  Hayter,  of  Dallas,  for  appellant 
Francis  V.  Galloway,  of  McMinnville  (J.  B. 
Sibley,  of  Dallas,  and  McCain  ft  Vinton,  of 
JilcMlnnvllle,  on  the  brlef)i  for  respondents. 

EAKIN,  C.  J.  (after  stating  the  facts  as 
above).  [1]  First,  it  is  important  to  deter- 
mine what  issues  are  before  us.  If  the 
claim  bad  been  disallowed  by  the  executor, 
then  the  claimant's  remedy  would  have  been 
to  present  it  to  the  county  court  for  allow- 
ance, which  would  have  been  tried  there- 
after as  a  law  action,  under  section  1241,  L. 
O.  L.  See  Wilkes  v.  Cornelius,  21  Or.  841, 
23  Pac.  473. 

[2]  The  claim  having  been  allowed  by  the 
executor,  be  should  have  so  reported  it  in 
his  first  semiannual  account,  or  in  his  final 
account,  if  no  previous  one  had  been  made. 

[3]  The  allowance  of  the  claim  by  the  ex- 
ecutor is  only  his  approval  of  it,  and  does 
not  bind  the  heirs  or  creditors,  who  have  an 
opportunity  to  contest  it  upon  the  settlement 
of  the  final  account,  under  sections  1285  and 
1286,  Ia  O.  L.  See  In  re  Chamber's  Estate, 
38  Or.  131,  62  Pac.  1013.  However,  the  situ- 
ation here  is  somewhat  anomalous.  The  ex- 
ecutor reports  it  as  not  allowed,  but  the 
conrt  tried  it  as  though  it  had  been  allowed 
and  objected  to  by  the  heirs;  and  we  wUl 
so  consider  it,  treating  the  objections  of  the 
heirs,  filed  April  30,  1910,  as  objections  to 
the  final  account. 

[4]  It  is  said  in  Roach's  Estate,  50  Or. 
179,  190,  92  Pac.  118,  122,  by  Mr.  Justice 
Moore:  "Any  person  interested  in  the  es- 
tate may,  on  or  before  the  day  so  designated 
[for  settling  the  final  account],  file  his  ob- 
jections to  the  final  account  or  to  any  item 
thereof  'specifying  the  particulars  of  such 
objections.'  B.  ft  G.  Oomp.  i  1203  (L.  O. 
L.  §  1286).  The  requirement  which  the  stat- 
ute thus  imposes  to  indicate  the  precise  ex- 


ceptions relied  upon  was  evidently  designed, 
in  the  system  of  pleading,  as  an  answer,  con- 
troverting the  statement  of  facts  contained 
in  the  final; account,  which  is  treated  as  a 
complaint,  and  such  objections  are  apparent- 
ly intended  to  impart  notice  to  the  personal 
representative  of  the  decedent,  so  as  to  en- 
able him  to  prepare  for  a  trial  of  the  Issues 
thus  framed.  •  •  •  The  court's  exami- 
nation of  the  facts  challenged  by  the  excep- 
tion is  therefore  limited  to  the  particular 
specification  set  forth  in  the  objections  in- 
terposed." Under  this  rule  there  was  but 
one  issue  tendered  by  the  objections  to  the 
account,  viz.,  that  th«  claimant  had  been 
fully  settled  with  by  decedent  in  her  life- 
time for  the  services  claimed  for  in  the  bill 
filed  April  22,  1910,  thus  admitting  the  em- 
ployment, the  service  rendered,  and  its  rea- 
sonable value;  and  even  if  we  consider  that 
the  burden  of  proof  on  that  issue  was  upon 
the  claimant,  the  evidence  is  undisputed 
that  she  was  not  settled  with  or  paid  any- 
thing thereon. 

[t]  However,  defendant  has  acquiesced  in 
the  decree  of  the  county  court  and  can  claim 
no  greater  decree  here. 

The  decree  of  the  circuit  conrt  will  be, re- 
versed, and  one  entered  here  allowing  the 
defendant's  claim  in  the  sum  of  $802,  ui>on 
which  shall  be  credited  the  sum  of  $224,  the 
amount  of  the  note  due  tvota  her  to  the  es- 
tate; interest  being  computed  from  the  date 
of  the  note  until  January  7,  1911,  the  date 
of  the  decree  of  the  county  court. 


(fiS  Or.  487) 
HOWE  V.  KERN  et  aL 
(Supreme  Court  of  Oregon.     Aug.  6,  1912.) 

1.  EQurrr  (|  197*)— Set-Ofp  aud  Countkb- 

OI.AIH     (J     41*)  —  CbOSS-BiIX— "COUNTEB- 
CLAIM." 

In  an  action  by  an  executrix  to  compel  the 
execution  of  a  mortgage  to  secure  the  deferred 
payment  of  the  purchase  price  of  land,  a  minor 
heir  to  a  part  of  the  estate  distinct  from  the 
land  sold  was  not  interested  in  the  result,  and 
the  court  had  no  jurisdiction  to  quiet  title 
against  him  on  defendant's  cross-bill;  cross- 
bills being  abolished  in  equity  actions  by  L.  O. 
L.  g  390,  and  such  relief  against  the  minor  not 
being  a  counterclaim  against  the  plaintiff  with- 
in the  meaning  of  L.  0.  L.  §  401,  authorizing 
counterclaims. 

[Ed.  Note.— For  other  cases,  see  Eiquity.  Ont 
Dig.  8§  45^459;  Dec.  Dig.  {  197;*  Set-Off 
aud  Counterclaim,  Ont.  Dig.  i§  76-79,  81: 
Dec.  Dig.  S  41.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1645-1650;   vol.  8,  pp.  7620,  7621.] 

2.  Infants    (J     89*)  —  Actions  —  Pbocess — 
Cboss-Biix.  _ 

In  an  action  for  specific  performance,  in 
which  a  minor  was  made  a  party  defendant  and 
Ber\'ed  with  summons  based  on  the  orieinal 
complaint,  judgment  could  not  be  rendered 
against  the  minor  on  defendant's  cross-bill  aft- 
erwards filed  seeliing  to  quiet  title  against  such 
minor,  where  no  summons  was  issued  on  the 
cross-complaint,  although  the  guardian  ad  litem 
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accepted  service  of  tbe  cross-complaint  and  6Ie<l' 
an  answer  for  the  minor. 

[Kd.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  §§  255-272 ;    Dec.  Dig.  $  89.»] 

3.  Wills  (§830*)— Special  Devises— Liabil- 
rrr  fob  Debts. 

Where  two  pieces  of  laud  were  specifically 
devised,  each  was  exempt  under  Lk  O.  L.  S 
1262,  from  sale  for  the  payment  of  debts  so 
long  as  any  property  not  specifically  devised 
remained  unsold,  and  each  piece  was  equally 
liable  for  such  debts  when  the  other  property 
was  exbansted. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Die.^lS  2139,  2140,  2160-2155:    Dec  Dig.   i 

4.  Wills  (§  840*)— Sectjked  Claims. 

A  testator's  debts  Which  are  secured  by 
mortgage  must  first  be  satisfied  out  of  the 
mortgaged  property. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  f  2149;  Dec.  Dig.  i  840. •] 

5.  EXECUTOBS  AND  Administbatobs  (S  367*) 
—  Sale  of  Land  fob  Debts  —  Validity — 
Quantitt  op  Pbopebtt. 

Where  property  specifically  devised  is  or- 
dered sold  for  debts  for  which  it  is  liable,  the 
fact  that  more  is  included  in  the  order  than 
is  necessary,  or  that  part  of  the  proceeds  are 
applied  to  claims  for  which  the  property  is  not 
liable,  does  not  invalidate  the  sale. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  }{  1545-1549; 
Dec  Dig.  f  367.*] 

6.  Executobs  and  Administbatobs  (|  336*)— 
Sale  of  Land  to  Pat  Debts— Petition. 

Where  the  petition  for  the  sale  of  real 
property  specifically  devised  showed  that  there 
was  no  other  real  property,  and  that  the  per- 
sonal property  was  worth  only  $1,  and  enum- 
erated debts  and  expenses  of  administration 
and  taxes  amounting  to  $506.53,  it  was  suffi- 
cient to  give  the  court  jurisdiction  and  show  a 
necessity  for  the  sale. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Cent  Dig.  §§  1385-1396; 
Dec  Dig.  i  336.*] 

7.  Executobs  and  Administbatobs  (J  336*)— 
Petition— Matters  Judicially  Noticed. 

Since  the  court  will  take  notice  of  the 
contents  of  a  probated  will,  a  petition  for  the 
sale  of  property  specially  devised  need  not  set 
out  the  will. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  1385-1396; 
Dec.  Dig.  i  336.*] 

8.  Executobs  and  Administbatobs  ({  336*)— 
■   Sale  of  Land  to  Pat  Debts— Petition — 

Jurisdiction. 

The  fact  that  an  executrix's  petition  for 
the  sale  of  land  specially  devised  prayed  for 
the  sale  of  more  land  than  was  required  to 
pay  the  debts,  did  not  affect  the  court's  ju- 
risdiction to  order  the  sale. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ||  1385-1396; 
Dec.  Dig.  i  336.*] 

Appeal  from  Circuit  Court,  Mnltnomab 
County;    Henry  E.  McGinn,  Judge. 

Action  by  James  Gladstone  Howe,  a  mi- 
nor, by  Carrie  Howe  Sherwood,  his  guard- 
ian, against  L.  E.  Kern  and  others.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

James  Howe,  who  died  on  June  24,  1901, 
made  a  will  on  March  14,  1898,  and  among 
other  things  provided: 


"Third.  I  give,  bequeath  and  devise  unto 
my  said  wife,  Carrie  Howe,  all  that  property 
platted  and  dedicated  by  me  as  Howe's  addi- 
tion to  the  city  of  Portland  and  comprising 
about  seventy-two  lota,  more  or  less,  to  be 
used  or  disposed  of  by  ber  for  the  benefit  of 
herself  and  my  said  infant  son,  and  I  ex- 
pressly request  that  my  wife  provide  for  the 
education  and  maintenance  of  my  said  sou 
out  of  the  proceeds  of  said  lots;  provided, 
that  three  of  the  lota  of  said  Howe's  addi- 
tion be  held  in  trust  by  my  said  wife  for  my 
stepson,  William  Leon  Wheatly,  the  same 
to  be  selected  and  deeded  to  said  William 
Leon  Wheatly  by  my  said  wife  whenever 
in  her  Judgment  she  shall  deem  it  proper  or 
advisable  to  do  so.  Provided,  further,  that 
this  devise  to  my  wife  shall  also  be  subject 
to  the  conditions  and  limitations  hereinaft- 
er expressed. 

"Fourth.  I  give,  bequeath  and  devise  unto 
my  wife,  Carrie  Howe,  and  my  infant  son, 
James  Gladstone  Howe,  share  and  share 
alike,  that  piece  or  parcel  of  land  containing 
about  5%  acres  of  land  lying  to  the  east  of 
and  adjoining  the  said  Howe's  addition  to 
the  city  of  Portland,  said  interest  of  my 
wife  b^g  also  subject  to  the  conditions  and 
limitations  hereinafter  expressed." 

"Sixth.  I  hereby  appoint  my  wife,  Carrie 
Howe,  the  legal  guardian  of  my  Infant  son, 
James  Gladstone  Howe,  and  request'  she  l>e 
allowed  to  act  as  such  guardian  without 
bonds." 

Item  7  provides  the  conditions  upon  wbich 
the  devises  to  the  wife  shall  depend,  and  she 
is  nominated  executrix  without  bonds. 

By  the  inventory  and  appraisement  of  the 
property  of  the  estate,  the  72  lots  mentioned 
in  item  3  of  the  will  are  valued  at  $14,600, 
and  the  5%-acre  tract  mentioned  in  item  4 
Is  valued  at  $5,760. 

On  April  3,  1901,  Carrie  Howe,  the  ezecu' 
trix,  filed  a  petition  in  the  county  court  for 
the  sale  of  real  estate  for  the  purpose  of 
paying  tbe  debts  of  the  estate,  the  expenses 
of  administration,  and  for  tbe  support  of 
tbe  widow  and  minor  child,  who  was  five 
years  of  age  and  the  only  heir  of  the  dece- 
dent. It  appears  from  the  petition  that 
tbere  was  no  personal  property  of  the  es- 
tate ;  that  the  funeral  expenses  were  $227.60, 
tbe  delinquent  taxes  $39.25,  taxes  for  tbe 
current  year  $166.63,  expenses  of  adminis- 
tration already  Incurred  $73.25;  that  peti- 
tioner is  without  means  to  support  herself 
and  son ;  that  the  debts  secured  by  mort- 
gages are  $1,300;  that  there  Is  a  mortgage 
on  block  5  for  $600,  one  on  blocks  6  and  7 
for  $400,  and  one  on  blocks  1,  2,  and  8,  and 
lots  A  and  B  for  $300.  She  prays  for  an 
order  directing  her  to  sell  at:  private  sale 
any  part  of  tbe  real  property  for  cash  or  on 
terms  of  one-tblrd  cash  and  the  payment  of 
tbe  balance  to  be  secured  by  mortgage. 

The  court  made  an  order  on  May  6,  1901, 
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licensing  the  executxlz  to  sell  at  private  sale 
such  part  or  parts  of  block  3,  which  Is  ap- 
praised at  $1,500;  block  4,  appraised  at 
$2,500 ;  lots  23  and  24  of  block  7  in  Wheat- 
land addition  to  East  Portland,  appraised  at 
$15;  and  the  6%-acre  tract,  appraised  at 
$5,750 — as  may  be  necessary  to  pay  the  debts 
and  expenses  of  administration.  On  and 
prior  to  September  8,  1902,  she  had  sold  12 
lots  In  blocks  2  and  3  for  $1,455,  and  three 
other  lots  in  block  2  for  $400,  the  date  of 
which  sale  doeib  not  appear,  making  $1,855 
received  from  sales  prior  to  the  sale  of  the 
5%-acre  tract,  which  was  more  than  suffi- 
cient to  pay  the  mortgage  debts.  This  tract 
was  sold  to  defendant  Kern  on  December  1, 
1902,  for  $3,750;  $1,750  being  paid  in  cash, 
and  the  remainder  being  secured  by  mort- 
gage due  in  one  year. 

The  final  account,  filed  April  23,  1903, 
shows  that  the  total  amount  received  in  cash 
from  all  sales,  including  the  $400  collected 
for  rent  of  the  6%-acre  tract,  was  $4,006, 
over  and  above  the  $2,000  deferred  payment ; 
that  the  total  debts  and  expenses  paid,  in- 
cluding the  mortgage  debts,  was  $3,256.88. 

On  April  4,  1908,  the  executrix  brought 
suit  for  specific  performance  against  defend- 
ant Kem,  he  having  refused  to  execute  the 
mortgage  to  pay  the  deferred  payment  of 
$2,000,  the  purchase  price  of  the  5%-acre 
tract,  and  on  Kay  12,  1903,  Kem  answered 
the  complaint.  He  set  out  items  3,  4,  and  7 
of  the  will,  and  among  other  defenses  alleg- 
ed that  the  plaintiff,  as  executrix,  could  not 
give  him  a  good  title  to  the  tract  for  the 
reason  that  no  petition  for  an  order  of  the 
sale  of  the  real  property  herein  mentioned 
had  ever  been  made,  staUnig  the  necessity  of 
the  sale. 

The  minor  child  was  made  a  party  de- 
fendant In  the  suit  on  July  3,  1903,  on  mo- 
tion of  defendant  Kern,  and  summons  was 
duly  served  on  him  on  that  date,  and,  on 
motion  of  defendant,  Karl  Stephan  was  ap- 
pointed guardian  ad  litem  for  the  minor. 
On  the  same  day  defendant  Kem  filed  what 
he  terms  a  cross-bill,  under  the  title  of  the 
suit,  which  is,  in  fact,  a  complaint  to  quiet 
title  to  the  property  against  the  minor. 
Stephan,  the  guardian  ad  litem,  accepted 
service  of  the  cross-complaint  on  July  8, 
1903 ;  but  no  summons  was  issued  or  served 
on  the  minor.  The  guardian  ad  litem  an- 
swered the  cross-bill,  admitting  the  Justice 
of  the  complaint,  and  consenting  to  the  de- 
cree. On  July  10,  1903,  the  court  made  find- 
ings, and  rendered  a  decree  to  the  effect  that 
the  county  ccnrt  acquired  jurisdiction  of  the 
minor  and  of  the  land  in  the  proceeding  to 
sell  the  same;  that  Kem  acquired  title 
thereto,  and  adjudged  that  the  minor  had  no 
interest  therein.  On  August  23,  1907,  Kern 
sold  and  conveyed  by  a  warranty  deed,  for 
a  valuable  consideration,  2%  acres  of  the 
5'%-acre  tract  to  defendant  Joseph  H.  Nash, 
and  on  September  14,  1907,  he  sold  and  con- 


veyed to  the  defendant  school  district  No.  1 
of  Multnomah  county,  Or.,  for  valuable  con- 
sideration, 2%  acres  of  the  tract,  and  the 
school  district  has  erected  a  school  building 
thereon  at  an  expense  of  $37,000. 

Plaintiff  brought  this  suit  on  May  26,  1910, 
alleging  the  facts,  which  are  briefly  stated 
above,  for  the  purpose  of  having  declared 
void  the  proceedings  of  the  county  court  au- 
thorizing the  sale  of  the  minor's  interest  in 
the  5%-acre  tract,  and  that  the  decree  of 
the  circuit  court,  in  relation  thereto,  be  held 
for  naught,  and  the  conveyances  be  declared 
void,  alleging  want  of  Jurisdiction  of  the 
county  court  to  authorize  such  sales,  and  al- 
leging collusion  and  fraud  between  Carrie 
Howe,  executrix,  and  Kem,  in  bringing  the 
cross-bill  and  the  proceeding  therein,  to  bar 
the  title  of  the  minor. 

Defendant  Kem  and  wife  answered,  ad- 
mitting some  of  the  allegations  and  denying 
the  others.  Defendant  Nash  and  the  8(ihool 
district  answered  separately,  setting  out  the 
proceedings  of  the  county  court,  relating  to 
the  sale,  and  the  proceedings  of  the  circuit 
court  quieting  the  title  of  Kem  to  the  prop- 
erty ;  also,  pleading  the  same  facts  as  an  es- 
toppel against  the  plaintiff,  and  alleging  that 
defendants  are  innocent  purchasers  thereof 
for  value,  without  notice  of  any  defect  in  the 
tiOe. 

Upon  the  trial  of  the  suit  the  Gonrt  made 
findings  and  rendered  a  decree  that  defend- 
ant Nash  and  the  school  district,  respective- 
ly, are  the  owners  in  fee  simple  of  the  tracts 
conveyed  to  them  by  Kem,  and  that  the 
plaintiff  has  no  interest  therein,  from  which 
decree  plaintiff  appeals. 

Alex  Bernstein  and  Geo.  A.  Pipes,  both  of 
Portland  (D.  Soils  Coh«i,  of  Portland,  on 
the  brief),  for  appellant.  H.  C.  Wright,  V. 
K.  Strode,  and  A.  H.  Tanner,  all  of  Port* 
land  (Johnson  &  Van  Zante,  of  Portland, 
on  the  brief),  for  respondents. 

BAKIN,  C.  J.  (after  stating  the  facts  as 
abov^.  [1]  When  defendant  Kem  was  call- 
ed upon  by  the  executrix  to  execute  the 
mortgage  to  secure  the  $2,000,  deferred  pay- 
ment of  the  purchase  price  of  the  5%-acre 
tract,  he  refused  to  do  so,  and  she  brought 
suit  against  him  to  compel  specific  perform- 
ance. That  suit  raised  only  the  question  as 
to  the  liability  of  Kem  upon  his  contract 
of  purchase.  His  defense  was  that  plaintiff 
could  not  give  him  a  good  title  because  the 
petition  for  the  sale  was  insufficient  to  au- 
thorize an  order  of  sale.  He  asks  to  have 
the  minor  made  a  party  defendant  in  that 
suit,  a,nd  an  order  to  that  effect  was  made 
by  the  court,  but  an  amended  complaint, 
accomplishing  that  result,  was  not  filed. 
However,  a  summons  was  served  on  the 
minor,  and,  on  motion  of  Kem,  Stephan  was 
appointed  guardian  ad  litem  for  him  in 
that  suit  Kern  being  willing  to  complete 
the  purchase  and  not  satisfied  that  a  decree 
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against  htm  In  tbat  suit  would  quiet  his 
title,  he  filed  what  he  terms  a  cross-bill, 
not  against  the  plaintiff  or  for  relief  as  to 
any  matter  Inrolved  therein,  but  to  quiet 
title  against  the  minor. 

[2]  Upon  the  cross-bill  no  summons  was 
issued  and  no  service  of  the  complaint  was 
bad  on  the  minor,  nor  was  there  a  guardian 
ad  litem  appointed  for  tdm,  but  service  of 
the  compTaint  was  accepted  by  the  guardian 
in  the  suit  for  specific  performance,  and  he 
filed  an  answer  therein.  The  guardian  ad 
litem  was  selected  by  the  executrix,  and  he 
did  not  tnTestlgate  the  minor's  rights,  but 
acted  upon  the  advice  of  Mrs.  Howe,  and 
her  attorney,  who,  it  seems,  drew  his  an- 
swer, yet  her  interests  in  the  proceeding 
were  adverse  to  that  of  the  minor,  as  it 
would  result  in  taking  his  property  to  pay 
debts  chargeable  upon  the  property  devised 
to  her.  See  Bowsman  v.  Anderson,  123  Paa 
1092.  However,  by  section  390,  L.  O.  I*, 
cross-bills  are  abolished,  except  for  the  pur- 
pose of  asserting  an  equitable  defense  In  an 
action  at  law;  but  any  defense  that  a  de- 
fendant may  have  against  the  plaintiff  in  a 
suit  may  be  pleaded  as  a  counterclaim  under 
section  401,  L.  O.  L.,  if  it  be  connected  with 
the  subject  of  the  suit  Although  the' minor 
was  made  a  party  defendant  In  the  suit  for 
specific  performance,  he  was  in  no  way  in- 
terested in  the  result.  Therefore  the  cir- 
cuit court  had  no  Jurisdiction  in  that  suit 
to  qniet  the  title  as  against  the  minor,  and, 
so  far  as  it  attempted  to  do  so,  the  decree 
was  void,  for  the  reason  that  the  relief 
sought  by  the  cross-bill  was  not  a  counter- 
claim against  the  plaintiff  in  the  suit  for 
specific  performance,  within  section  401,  L. 
O.  li.,  and  for  the  further  reason  that  the 
minor,  against  whom  the  relief  was  sought, 
was  not  brought  into  court  by  service  of 
summons. 

The  plaintiff  in  this  suit,  assuming  that 
the  petition  for  the  sale  of  the  real  estate 
in  the  probate  proceeding  was  wholly  In- 
sulBclent  to  give  the  court  Jurisdiction  to 
order  the  sale,  alleges  that  the  answer  and 
cross-bill  in  Uie  suit  for  specific  perform- 
ance and  the  proceedings  thereunder  were 
liad  by  collusion  and  fraud  between  the  ex- 
ecutrix and  Kern  for  the  purpose  of  barring 
and  cutting  off  any  claim  to  the  property 
by  the  minor;  and  the  defendants  plead 
the  proceeding  under  such  answer  and  cross- 
bill as  an  adjudication  of  the  title  in  their 
favor,  and  that  they  are  innocent  purcliasers 
for  a  valuable  consideration  without  notice 
of  any  collusion  or  fraud. 

Without  considering  the  question  of  col- 
lusion or  fraud  on  the  part  of  Kern  and  the 
executrix,  we  conclude  that  the  decree  in 
the  suit  for  specific  performance  did  not  bar 
or  estop  the  plaintiff  from  claiming  title  to 
the  property,  and  this  brings  us  to  the  con- 
sideration of  the  question  of  the  sufflciency 
of  the  petition  for  the  sale  of  the  real  estate 
and  the  validity  of  the  order. 


[3]  The  first  question  of  Importance  is  as 
to  the  relation  that  the  fourth  item  of  the 
will— the  devise  of  the  594-acre  tract— bears 
to  the  other  devise.  This  is  a  specific  devise 
to  Carrie  Howe  and  the  infant  By  section 
1252,  li.  O.  Ij.,  when  real  estate  is  specially 
devised.  It  shall  be  exempt  from  the  opera- 
tion of  the  order  of  sale  for  the  purpose  of 
paying  debts  in  the  same  manner  as  per- 
sonal property;  and  by  section  1251  per- 
sonal property,  specially  bequeathed,  is  ex- 
empt from  the  operation  of  the  order  of  sale 
so  long  as  any  property  not  specially  devised 
or  bequeathed  remains  unsold.  The  wife's 
interest  in  the  property  devised  by  both 
items  3  and  4  is  made  contingent  upon  her 
remaining  with  the  testator  while  he  lives 
and  remaining  unmarried  thereafter.  In 
case  of  desertion  or  remarriage  all  the  prop- 
erty is  to  go  to  the  infant  Plaintiff  has 
overlooked  the  fact  that  item  3  of  the  will 
is  also  a  special  devise  of  the  property  de- 
scribed and  is  exempt  from  the  order  of  sale 
until  property,  not  specially  devised  or  be- 
queathed, has  been  exhausted.  By  the  terms 
of  item  8,  the  devise  to  Carrie  Howe  is 
charged  with  the  support  of  herself  and  the 
education  and  maintenance  of  the  cliild ; 
and  the  property  devised  by  item  4  cannot 
be  sold  to  meet  such  expenses  untU  th^ 
other  property  is  exhausted. 

[4]  The  debts  of  the  estate  secured  by 
mortgage  must  first  be  satisfied  out  of  the 
mortgaged  property.  This  is  recognized  by 
section  1271,  L.  O.  L.,  which  provides  for 
the  payment  of  mortgage  debts  out  of  the 
personal  property  only  when  so  provided  in 
the  wUl  or  by  order  of  the  court,  and  by 
section  1272,  L.  O.  L.,  if  .no  such  provision 
Is  made,  the  property  shall  be  sold  subject 
'to  the  mortgage.  The  property  devised  by 
item  4  is  equally  liable  with  that  devised 
by  item  3  for  the  funeral  expenses,  debts  of 
the  estate,  and  expenses  of  administration, 
and  eithet  may  be  resorted  to  Ipt  the  pay- 
ment  of  such  claims  or  liabilities;  and  if, 
in  the  course  of  the  probate  proceeding,  ei- 
ther devise  has  contributed  to  such  liability 
more  than  its  share,  the  devisee  is  entitled 
to  contribution  therefor.  Jarman  on  Wills, 
p.  2031. 

[5]  But  the  property  devised  by  item  4, 
having  been  ordered  to  be  sold  for  debts  for 
which  it  was  liable,  the  fact  tliat  more  prop- 
erty was  included  in  such  order  than  was 
necessary  to  pay  such  debts,  or  that  a  part 
of  the  proceeds  of  such  sale  was  applied  to 
claims  for  which  it  was  not  liable,  cannot 
render  the  sale  invalid. 

[6]  The  complaint  in  this  suit  alleges  that 
the  petition  for  the  sale  of  real  property 
was  insufficient  to  give  the  court  Jurisdic- 
tion. "That  the  said  petition  for  the  sale  of 
real  property  was  insufficient  and  did  not 
contain  the  Jurisdictional  factd  to  give  the 
court  Jurisdiction  to  base  an  order  thereon 
directing  the  sale  of  the  taid  minor's  inter- 
est in  and  to  the  said  tract  of  5%  acres 
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especially  derlsed  to  him  by  said  will.  That 
said  petition  failed  to  allege  or  show  any 
necessity  for  the  sale  of  said  property,  but, 
on  the  contrary,  showed  that  there  was  no 
necessity  to  sell  said  property.  That  said 
petition  failed  to  show  that  there  were  any 
claims  for  the  payment  oT  which  said  prop- 
erty could  be  subjected  under  the  terms  of 
the  will  as  above  alleged,  and  said  petition 
failed  to  set  out  said  will  or  to  petition  for 
the  sale  of  the  said  property,  but  the  said 
petition  aslied  only  for  an  order  of  the  court 
permitting  the  executrix  to  sell  such  por- 
tions of  said  real  property  belonging  to  said 
estate  as  she  might  deem  necessary  from 
time  to  time  in  order  that  she  might  sell 
such  part  or  parts  without  any  order  of  the 
court  therefor  and  without  any  determina- 
tion by  the  court  that  the  necessity  existed 
for  the  sale  of  said  part  or  parts  of  said 
property."  No  facts  are  alleged,  stating  in 
what  regard  the  petition  failed  to  establish 
a  necessity  for  the  sale  of  the  property,  or 
that  there  were  any  claims  for  the  payment 
of  which  such  property  could  be  subjected. 
If  by  this  allegation  plaintiff  means  that 
there  was  no  necessity  shown  for  the  sale 
of  this  tract,  it  being  specially  devised,  that 
objection  Is  fully  answered  by  what  has 
been  already  stated;  there  being  funeral 
expenses,  expenses  of  administration,  and 
taxes  for  which  this  property  was  liable. 
The  final  account  shows  that  there  was  ac- 
tually more  than  $1,650  of  liabilities  for 
which  it  was  liable,  and  no  property,  not 
specially  devised,  was  applicable  to  the  pay- 
ment thereof.  Therefore  the  petition  shows 
a  necessity  for  the  sale.  The  inventory  and 
appraisement  show  there  was  personal  prop- 
erty of  the  value  of  $1,  practically  no  per^, 
sonal  property.  However,  the  petition  re- 
cites that  the  personal  property  was  sold 
for  $1,  and  it  enumerates  the  debts  and  ex- 
penses of  administration  and  taxes  amount- 
ing to  $506.53,  and  for  the  payment  of 
which  this  property  was  liable  equally  with 
the  other. 

[7]  It  is  also  urged  that  the  petition  is 
defective  because  it  does  not  set  out  the 
will;  but,  the  will  having  been  probated, 
the  court  will  take  notice  of  its  contents. 

[S]  The  petitioner  asks  for  an  order  per- 
mitting her  to  sell  any  part  of  the  proper- 
ty of  the  estate  for  which  she  may  be  able 
to  find  a  purchaser.  Probably  she  asked 
for  too  much,  but  the  prayer  does  not  af- 
fect the  Jurisdiction.  The  order  of  sale 
does  not  grant  all  that  is  prayed  for,  but 
authorizes  the  sale  of  blocks  3  and  4,  and  lots 
23  and  24  of  block  7,  In  Wheatland  addition 
to  East  Portland,  and  the  5%-acre  tract  or 
so  much  thereof  as  may  be  necessary  to 
realize  the  amount  of  money  sufficient  to 
p&y  the  claims,  charges,  and  expenses  of 
administration.  Such  latitude  to  the  ex- 
ecutrix was  probably   ill  advised,  but  does 


not  affect  the  Jurisdiction  to  make  the  or- 
der or  the  title  of  the  projwrty  sold  there- 
under. If  being  necessary  ttiat  some  of  the 
real  estate  be  sold  to  pay  this  indebtedness, 
and  all  the  real  property  having  been  dis- 
posed of  by  special  devises,  the  property 
under  each  devise  is  liable  equally  for  the 
payment  thereof,  and  the  petition  is  not 
subject  to  the  criticism  offered,  bat  was 
sufficient  to  give  the  court  Jurisdiction  to 
make  the  order  of  sale. 

The  sale  of  more  of  the  property  than  was 
necessary  to  pay  the  debts  for  which  it  was 
liable,  and  the  payment  of  a  part  of  the 
proceeds  of  the  sale  upon  debts  chargeable 
to  other  property,  are  matters  of  procedure 
that  do  not  go  to  the  Jurisdiction  of  the  coun- 
ty court  to  make  the  order  for  the  sale  of 
property,  and  these  defects  are  aided  by  the 
curative  statute.     Section  1259,  L.  O.  U 

The  decree  is  affirmed. 

(62  Or.  698) 
BURNETT  V.  MARSS  et  aL 
(Supreme  Court  of  Oregon.     Aug.  15,  1912.) 

1.  CoNTBACTs  (§§  10,  56*)— Consideration— 

MUTUALITT. 

A  writing  requesting  insertion  of  an  ad- 
vertisement on  a  show  curtain  for  a  t>eriod  of 
one  year  and  agreeing  to  pay  a  weekly  sum 
therefor,  accepted  by  the  party  to  whom  ad- 
dressed and  acted  upon  by  both  parties,  was 
based  on  a  valid  consideration  and  was  not  void 
for  want  of  mutuality. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  f{  21-40;   Dec.  Dig.  H  10,  56.»] 

2.  Judgment  (S  572*)— Res  Judicata— Judg- 
ment ON  Demubbeb  to  Defective  Plead- 
ing. 

While  a  judgment  rendered  on  a  demurrer 
is  conclusive  as  to  the  facts  confessed  there- 
by, where  the  demurrer  goes  to  the  merits,  a 
demurrer  to  a  complaint  in  an  action  by  the  as- 
signee of  a  corporation,  on  the  ground  that 
the  plaintiff  did  not  plead  properly  the  corpo- 
rate existence  of  the  assignor,  goes  merely  to 
a  formal  or  technical  defect,  and  a  judgment 
sustaining  it  will  not  bar  a  subsequent  action. 
[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  1041,  1047-1049;  Dec.  Dig.  i 
572.»] 

3.  Judgment  (§  572*)-nJuDGMENT  as  Bab— De- 
murber— Effect  of  Appeal. 

The  decision  on  the  demurrer  being  by  a 
justice  of  the  peace,  neither  an  appeal  to  the 
circuit  court  and  an  afiirmance  therein,  nor  a 
ruling  striking  out  an  amendment  to  the  peti- 
tion filed  therein,  would  change  the  charac- 
ter of  the  judgment  or  bar  a  subsequent  ac- 
tion, as  the  merits  were  not  determined  in 
either  court. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.,  Dig.  {§  1041,  1047-1049;  Dec.  Dig.  i 
572.*] 

4.  Trial  (g  396*)— Bt  Coubt— Findings  — 
Conformity  to  Issues. 

Where  a  former  judgment  was  not  res  ju- 
dicata, an  allegation  of  the  defendants'  an- 
swer in  relation  thereto  was  immaterial,  and 
was  properly  ignored  by  the  court  in  its  find- 
ings. 

[Ed.  Note. — P'or  other  cases,  see  Trial,  Cent. 
Dig.  §§  93.'>-938;    Dec.  Dig.  g  396.»] 
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5.  Tbiai,  (8  396*^— By  Cocbt— Findings  — 

State  of  Evidence. 

Where,  in  an  action  on  a  contract,  the 
defendants  offered  no  evidence  other  than  the 
record  of  a  judgment  relied  on  as  res  judicata, 
no  findioK  on  the  question  of  givinz  notice  to 
the  plaintiff  in  attempting  to  rescind  was  war- 
ranted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SI  933-938;  Dec.  Dig.  {  396.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;    W.  N.  Gatens,  Judge. 

Action  by  B.  K.  Burnett  against  J.  D. 
Marrs  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Afilrmed. 

The  complaint  alleges.  In  substance,  that 
on  Jone  6,  1910,  the  defendants,  as  partners 
under  the  name  of  Grand  Electric  Comjiany, 
altered  into  an  agreement  In  writing  with 
the  C.  E.  McKenna  Company,  a  corporation 
organized  under  the  laws  of  the  state  of 
Washington  and  authorized  to  transact  busi- 
ness in  Oregon,  of  which  the  following  is  a 
copy: 

"We  hereby  authorize  yon  to  Insert  our 
advertisement  in  space  A.  A.  A.  on  Grand 
Ad  Curtain,  Portland,  Ore.,  subject  to  change 
of  booking,  name  or  location  of  theater,  for 
the  term  of  one  year  (12  calendar  months' 
actual  display)  from  the  day  adrertisement 
appears  and  to  continue  in  force  after  that 
time  until  canceled  by  written  notice  to  the 
main  office.  To  occupy  space  selected,  for 
which  we  agree  to  pay  to  your  order  the  sum 
of  $5.00  per  week,  payable  monthly  In  ad- 
vance. First  painting  free;  all  subsequent 
changes  to  be  at  the  expense  of  advertiser. 
If  copy  Is  not  supplied  within  10  days  after 
signing  this  agreement,  the  C.  E.  McKenna 
Co.  will  be  at  liberty  to  supply  such  copy 
or  matter  to  the  best  of  their  ability.  In 
case  of  suit  to  collect  any  part  of  this  con- 
tract, the  advertiser  agrees  to  pay  such  ad- 
ditional sum  as  the  court  shall  adjudge  rea- 
sonable as  attorney's  fee  in  such  suit.  No 
verbal  understanding  or  conditions  not  speci- 
fied herein  will  be  recognized.  Grand  Elec- 
tric Co.    Address,  127  Grand  Ave. 

"Accepted:  C.  E.  McKenna  Co.,  Inc.,  per 
Geo.  W.  Cox." 

It  is  also  alleged  that  pursuant  to  the  con- 
tract the  C.  E.  McKenna  Company  furnished 
defendants  with  advertising  from  June,  1910, 
until  January,  1911,  amounting  to  |175,  only 
fS5  of  which  has  been  paid,  that  the  claim 
was  assigned  to  plaintiff,  and  that  $25  was  a 
reasonable  attorney's  (fee. 

Defendants  answered,  admitting  the  part- 
nership of  defendants  and  the  execution  of 
the  contract,  and  denying  the  other  allega- 
tions of  the  complaint,  and  for  a  further 
answer  pleaded  In  effect  that  the  contract  on 
the  part  of  defendants  was  voluntarily  made, 
and  for  no  consideration  whatever,  that  on 
the  6th  day  of  October,  1910,  the  contract 
was  rescinded  by  a  written  notice  to  the  C. 
E.  McKenna  Company.  For  a  further  and 
separate   answer   the   defendants   allege,   in 


substance,  that  on  February  4,  1911,  the 
plaintiff  commenced  an  action  against  de- 
fendants In  the  Justice's  court  for  Portland 
district,  Multnomah  county,  Oregon,  for  the 
recovery  of  $90  on  account  of  the  contract 
mentioned;  that  February  10, 1911,  a  general 
demurrer  to  the  complaint,  filed  by  defend- 
ants, was  sustained  by  the  Justice's  court, 
and  a  Judgment  rendered  In  favor  of  defend- 
ants for  costs;  that  the  action  was  appealed 
to  the  circuit  court  of  that  county,  and  a 
Judgment  there  rendered  sustaining  the  de- 
murrer of  defendants,  on  the  ground  that 
the  corporate  existence  of  the  0.  B.  McKenna 
Company,  Incorporated,  assignee  of  the  plain- 
tiff therein,  was  not  properly  pleaded;  that 
thereafter,  by  leave  of  the  circuit  court  an 
amended  complaint  was  filed,  and  on  motion 
of  defendants  the  same  was  stricken  out  on 
the  7th  day  of  May,  1911,  for  the  reason  that 
the  court  had  no  authority  to  allow  an 
amended  pleading  to  be  filed  which  changed 
the  issue  tried  in  the  Justice's  court;  and 
that  the  plaintiff  is  estopped  from  prose- 
cuting this  action. 

Plaintiff  filed  a  reply,  denying  the  new 
matter  in  the  answer,  except  as  to  the  for- 
mer Judgment,  upon  the  motion  to  strike  out 
plaintiffs  complaint  The  cause  was  tried 
before  the  court  without  the  intervention  of 
a  Jury. 

Allen  H.  McCurtain,  of  Portland,  for  ap- 
pellants. Benjamin  E.  Hayman,  of  Portland, 
for  respondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
[1]  Defendants,  upon  this  appeal,  assign  as 
error  that  the  court  erred  in  rendering  Judg- 
ment for  plaintiff,  for  the  reason  that  plain- 
tiff failed  to  prove  that  the  contract  set  up 
was  executed  for  the  C.  E.  McKenna  Com- 
pany by  any  one  who  had  authority  to  bind 
the  company.  The  allegation  in  the  com- 
plaint as  to  the  execution  of  the  contract  is 
contained  in  paragraph  3  thereof,  which  para- 
graph Is  admitted  by  defendants  in  their 
answer.  Therefore  there  was  no  issue  as  to 
the  execution  of  the  contract  Defendants 
also  set  forth  the  execution  of  the  agreement 
In  writing,  and  for  a  second  assignment  of 
error  claim  that  the  same  is  void  for  want 
of  mutuality.  The  contract  set  out  in  the 
complaint,  while  somewhat  Informal,  being 
accepted  by  the  C.  E.  McKenna  Company  and 
acted  upon  by  both  parties,  was,  in  effect  a 
mutual  contract.  The  acceptfince  was  a  con- 
sideration for  the  agreement  upon  the  part 
of  defendants,  and  bound  both  parties  to  its 
conditions.  The  testimony  shows  that  de- 
fendants made  payments  for  advertisements, 
pursuant  to  the  terms  of  the  writing.  The 
contract  authorized  the  advertising  and  fixed 
the  price  therefor,  and,  the  work  having 
been  done,  the  defendants  are  certainly  lia- 
ble to  pay  for  such.  We  think  this  conten- 
tion is  without  merit 
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[2]  It  is  also  contended  by  counsel  for  de- 
fendants that  tbe  judgment  In  tbe  former 
action  upon  the  demurrer  and  motion  to 
strike  out  plalntUTs  complaint  Is  a  bar  to 
this  action,  and  tbat  tbe  court  erred  In  fall- 
ing to  so  find  as  requested  by  defendants. 
Tbls  Is  tbe  real  point  for  this  court  to  de- 
termine. It  will  be  noticed  from  the  state- 
ment of  the  pleadings  that  the  first  action, 
to  which  a  general  demurrer  was  sustained, 
was  determined  upon  a  motion  to  strike  out 
an  amended  answer  because  an  amendment 
was  Inserted  therein  to  the  effect  that  the  C. 
E.  McKenna  Company  was  a  corporation.  A 
Judgment  rendered  on  a  demurrer  Is  equally 
conclusive,  by  way  of  estoppel,  of  the  facts 
confessed  by  tbe  demurrer,  as  would  be  a 
verdict  and  judgment  finding  the  same  facts. 
But  a  judgment  on  demurrer,  based  merely 
on  formal  or  technical  defects  and  raising 
only  a  question  of  pleading,  is  no  bar  to  a 
second  action  for  the  same  cause.  Where 
tbe  ground  of  the  demurrer  is  tbe  omission 
of  a  material  allegation  from  plaintiff's  plead- 
ing, a  judgment  sustaining  tbe  demurrer  will 
not  prevent  tbe  maintenance  of  a  new  suit 
on  the  same  cause  of  action.  In  which  the 
new  declaration  or  complaint  supplies  the 
missing  averment  23  Cyc.  1152 ;  1  Freeman 
on  .Judgments  (4th  Ed.)  g  267:  O'Hara  v. 
Parker,  27  Or.  166, 163,  39  Pac.  1004;  Hughes 
V.  Walker,  14  Or..  481,  13  Pac.  450;  Hoover  v. 
King,  43  Or.  281,  286,  72  Pac.  880,  65  L.  R. 
A.  .790,  99  Am.  St.  Rep.  754. 

No  judgment  can  be  available  as  an  es- 
toppel unless  it  is  a  judgment  on  the  merits. 
1  Freeman  on  Judgments  (4th  Ed.)  {  260.  A 
judgment  cannot  be  set  up  in  bar  of  a  sub- 
sequent action  unless  it  was  a  final  judgment 
on  the  merits,  adjudicating  the  rights  in  liti- 
gation In  a  conclusive  and  definitive  manner. 
23  Cyc.  1126.  The  determination  of  a  mo- 
tion or  summary  application  is  not  res  adju- 
dicata,  so  as  to  prevent  the  parties  from 
litigating  the  same  matters  again  in  the  more 
regular  form  of  an  action,  especially  if  the 
matter  affected  by  the  motion  was  only  inci- 
dental or  collateral  to  the  determination  of 
the  main  controversy.  23  C3yc.  1119.  In  the 
case  of  Prultt  v.  Muldrick,  39  Or.  353,  at 
page  358,  65  Pac.  20,  at  page  21,  the  follow- 
ing language  was  used  by  this  court;  "'In 
order  that  a  judgment  may  constitute  a  bar 
to  another  suit,'  says  Mr.  Justice  Field  in 
Hughes  V.  United  States,  4  Wall.  232  (18  U 
Ed.  303],  'It  must  be  rendered  in  a  proceed- 
ing between  the  same  parties  or  their  privies, 
and  the  point  of  controversy  must  be  the 
same  in  both  cases,  and  it  must  be  deter- 
mined on  its  merits.  If  the  first  suit  was 
dismissed  for  defect  of  pleading,  or  parties, 
or  a  misconception  of  tbe  form  of  proceeding, 
or  tbe  want  of  jurisdiction,  or  was  disposed 
of  on  any  ground  which  did  not  go  to  the 
merits  of  tbe  action,  tbe  judgment  rendered 
will  prove  no  bar  to  another  suit' " 

[3]  In  the  former  action  commenced  by 


plaintiff  against  defendants  It  was  determined 
that  there  was  a  defect  in  tbe  complaint, 
and  the  demurrer  was  sustained  for  that 
reason.  The  judgment  in  that  action  did  not 
go  to  tbe  merits  and  is  not  a  bar  to  this  ac- 
tion. The  fact  that  tbe  plaintiff  appealed  to 
tbe  circuit  court,  where  the  judgment  of  the 
justice's  court  was  sustained,  did  not  change 
tbe  character  of  tbe  judgment;  nor  did  tbe 
attempted  amendment  of  the.  complaint  in 
the  circuit  court  which  was  stricken  out  on 
motion.  In  neither  court  were  the  merits  of 
the  controversy  between  the  parties  beard  or 
determined. 

[4]  There  was  no  error  in  the  trial  court 
ignoring  the  allegation  in  the  answer  as  to 
the  former  judgment  It  was  not  a  material 
allegation,  and  necessitated  no  finding.  The 
case  of  Waggy  ▼.  Scott  29  Or.  886,  45  Pac. 
774,  cited  and  relied  upon  by  defendants' 
counsel,  is  not  In  conflict  with,  but  In  sup- 
port of,  this  ruling. 

[S]  Defendants  offered  no  evidence  otber 
than  the  record  of  the  judgment  referred  to, 
and  was  therefore  not  entitled  to  a  finding 
upon  tbe  question  of  giving  notice  to  the 
plaintiff  in  attempting  to  rescind  the  con- 
tract. Tbe  circuit  court  found  that  the  con- 
tract had  been  carried  out  by  plaintiff.  It  is 
claimed  that  there  was  not  sufficient  evi- 
dence to  support  the  findings  made  by  the 
trial  court  After  a  careful  examination  of 
the  evidence,  we  think  the  same  supports  tbe 
findings,  and  they  should  not  be  disturbed. 
The  evidence  tends  to  show  tbat  the  adver- 
tising was  done  as  claimed  by  plaintiff,  and 
this  is  not  disputed. 

Finding  no  error  in  the  record,  the  judg- 
ment of  tbe  lower  court  is  affirmed. 


(fil  Or.  639) 

PALMER  V.  PORTIxAND  RY.,  UGHT  & 
POWER  (X). 

(Supreme  Court  of  Oregon.    Aug.  13,  1912.) 

1.  STBEET    RAII.B0A08    (8    119*)— INJTJBIES    TO 

Pbdestbian  —  Inconsistent    Findinos  — 

JUOOMENT  ON    SPECIAL   VEBDICT. 

Under  L.  O.  L.  §  155,  which  provides  that, 
where  a  special  finding  of  facts  shall  be  incon- 
sistent with  the  general  verdict,  the  former 
shall  control  tbe  jadgment,  where  special  find- 
ings, in  an  action  for  injuries  from  being  hit  by 
a  street  car,  established  that  the  plaintiff  was 
guilty  of  contributory  negligence,  a  judgment 
was  properly  entered  for  tbe  defendant  in 
spite  of  a  general  verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {  270;   Dec  Dig.  {  119.*] 

2.  Trial  (§  3.55*)— ImKBBOQAiORiEa— Evidkii- 
TiABT  Facts. 

Where,  In  an  action  for  injuries  from  be- 
ing hit  by  a  street  car,  defendant  alleged  that 
though  the  plaintiff  saw,  or  reasonably  should 
have  seen  and  beard,  the  car  in  time  to  hav* 
avoided  a  colIiBion,  she  negligently  and  reck- 
lessly drove  onto  the  defendant's  track,  and  the 
reply  denied  it  a  direct  issue  was  raised,  and  a 
special  finding  that  the  plaintiff,  by  the  exercise 
of  ordinary  care,  could  have  seen  the  car  in 
question  approaching  in  time  to  have  avoided 
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the  acddent  was  not  improper  as  a  finding  on  | 
an  eyldentiary  fact. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  U  84fr-848;   Dec.  Dig.  {  356.»] 

8.  Trial   (J  849*)— Special   Vebdicts— Dib- 

CRKTION   or  COUBT. 

The  submission  of  special  interrogatories 
requested  is  discretionary  with  the  court. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
mg.  S§  82»-827;    Dee.  Dig.  f  349.*] 

4.  Trial  (|  361*)  —  Special  Verdicts  —  BIf- 

lECT  or  Improper  Finding. 

An  improper  finding  in  a  special  verdict 
will  not  defeat  the  verdict,  but  may  be  disre- 
garded. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig,  SS  8«2-864;    Dec  Dig.  g  361.*] 

6.  Trial  (g  352*)— Intebrooatomes— SuBins- 
8ION  OF  Ultiuate  Facts— Obdinabt  Cabb 
OF  Plaintiff. 

An  Interrogatory,  in  an  action  for  Injuries 
from  being  hit  by  a  street  car,  which  submit- 
ted the  question  as  to  whether  the  plaintiff 
was  in  the  exercise  of  ordinary  care  when  hit, 
was  not  improper  for  its  failure  to  submit 
whether  there  was  ordinary  care  "under  all 
the  circumstances,"  where  the  jury  were  cor- 
rectly and  fully  instructed  thereon,  as  it  sub- 
mits an  ultimate  fact;  the  circumstances  being 
the  evidence  from  which  the  fact  may  be  as- 
certained. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  840-842,  844,  845:    Dec.  Dig.  S  352.*] 

Appeal  from  Circuit  Conrt,  Marlon  Coun- 
ty; Geo.  H.  Bnmett,  Judge. 

Action  by  Laura  Palmer  against  the  Port- 
land Railway,  Light  &  Power  Company. 
From  a  Judgment  for  defendant,  plalntlfl  ap- 
peals.   Affirmed. 

This  is  an  action  to  recover  damages  sus- 
tained by  plaintiff  for  injuries  Inflicted  in  a 
collision  between  an  electric  car  operated  on 
defendant's  street  railway  and  a  buggy  in 
whicb  plaintiff  was  riding.  This  case  was 
before  the  court  on  a  former  appeal,  and  is 
reported  in  56  Or.  262,  108  Pac.  211.  Anoth- 
er trial  was  had  in  the  circuit  court,  result- 
ing in  a  general  verdict  for  plaintiff  in  the 
sum  of  1426.  With  the  form  of  general  ver- 
dict, the  court  submitted  special  Interroga- 
tions, which,  with  the  answers  returned  by 
the  Jury,  are  as  follows: 

"d)  Did  the  car  of  the  defendant,  describ- 
ed in  the  complaint,  run  at  a  greater  rate  of 
speed  than  10  miles  per  hour  to  the  point  of 
collision  with  the  buggy  in  which  the  plain- 
tiff was  riding,  as  alleged  in  the  complaint? 
Answer:    Xes. 

"(2)  Did  the  motorman  in  charge  of  the 
car  in  question  fall  to  ring  the  l>ell,  or  other- 
wise give  warning  to  the  plaintiff  that  the 
car  was  approaching  her?    Answer:    Yes. 

"(3)  Could  the  motorman  have  storoed  the 
car  by  the  exercise  of  ordinary  care,  onder 
all  the  circumstances,  after  It  became  appar- 
ait  that  the  plaintiff  was  crossing  the  trade 
in  front  of  the  car?    Answer:    No. 

"(4)  Could  the  plaintiff,  by  the  exercise  of 
ordinary  care,  have  seen  the  car  in  question 
approaching  her  in  time  to  have  avoided  the 
accident?    Answer:    Yes. 


"(6)  Conld  the  plaintiff  have  avoided  the 
collision  by  the  exercise  of  ordinary  care  on 
her  part?    Answer:    Yes. 

"(6)  Was  the  collision  an  unavoidable  acci- 
dent on  the  part  of  the  defendant?  Answer: 
No." 

The  testimony  was  the  same  as  stated  in 
the  previous  opinion,  and  need  not  be  repeat- 
ed here.  The  court  entered  Judgment  in  fa- 
vor of  defendant  upon  the  special  verdict, 
disregarding  the  general  verdict  Plaintiff 
appeals. 

Thomas  Brown,  of  Salem  (Carson  k  Brown, 
of  Salem,  on  the  brief),  for  appellant  R. 
A.  Leiter,  of  Portland  (Ceo.  O.  Bingham,  of 
Salem,  and  Franklin  T.  Griffith,  of  Portland, 
on  the  brief),  for  respondent 

McBRIDE,  J.  (after  stating  the  facts  as 
above).  [1]  Taken  as  a  whole,  the  findings 
of  fact  in  the  special  verdict  amount  to  this: 
That  the  defendant  was  operating  its  car  at 
an  unlawful  rate  of  speed ;  that  the  motor- 
man  In  charge  failed  to  rlog  the  bell,  or  oth- 
erwise give  warning  of  the  approach  of  the 
car,  but  that  he  could  not,  in  the  exercise  of 
ordinary  care,  have  stopped  the  car  after  it 
became  apparent  that  plaintiff  was  about  to 
cross  the  tra(^  in  front  of  it  These  find-- 
ings  conclusively  settle  the  t&ct  of  defend- 
ant's negligence.  Conceding,  for  the  purpos- 
es of  this  case,  the  proposition  that  finding 
No.  4  was  upon  an  evidentiary  fact,  findings 
No.  6  and  No.  6  conclnsively  establish  the 
fact  that  the  plaintiff,  by  the  exercise  of  or- 
dinary care  on  her  part,  could  have  avoided 
the  accident,  and  that  the  collision  was  not 
unavoidable  on  her  part  These  findings  are 
conclusive  that  plaintiff  was  gnllty  of  negli- 
gence, contributing  to  her  injury;  and  It 
was  the  duty  of  the  court,  under  section  166, 
L.  O.  L.,  to  give  Judgment  in  accordance  with 
the  special  findings. 

[2]  We  cannot  agree  with  counsel  that 
finding  No.  4  was  Improper  as  being  merely 
a  finding  upon  an  evidentiary  matter.  .  In 
paragraph  2  of  defendant's  second  defense, 
it  is  alleged  that,  "though  plaintiff  and  her 
husband  saw  and  heard,  or  reasonably  should 
have  seen  and  heard,  said  car  approaching 
in  time  to  adjust  their  course  and  avoid  a 
collision,"  they  negligently  and  reddessly 
drove  their  horse  and  boggy  upon  the  trade 
directly  in  front  of  defendant's  approaching 
car,  etc.  This  was  denied  by  the  reply,  and 
thns  a  direct  issue  was  raised  as  to  whether 
plaintiff,  in  the  exercise  of  ordinary  care, 
might  hare  seen  the  car  in  time  to  have 
avoided  the  collision. 

[3,4]  The  court,  in  Its  discretion,  might 
have  refused  to  submit  this  interrogatory  to 
the  Jury,  and,  for  that  matter,  might  have 
refused  to  submit  any  Interrogatory  request- 
ed ;  but,  under  the  circumstances,  we  do  not 
think  its  submission  was  Improper,  and  if  it 
were  this  would  not  necessarily  be  reversible 
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error.  It  is  a  rule  of  practice  that  improper 
findings  in  a  special  verdict  do  not  defeat 
the  verdict,  but  should  be  disregarded. 
Board  of  Commissioners,  etc.,  t.  Bonebralte, 
146  Ind.  311,  45  N.  E.  470 ;  Jones  y.  Casler, 
139  Ind.  382,  38  N.  B.  812,  47  Am.  St.  Rep. 
274;  Equitable  Ins.  Co.  t.  Stout,  135  Ind. 
444,  33  N.  B.  623. 

[6]  It  Is  claimed  that  the  court  erred  in 
submitting  Interrogatory  No.  6  to  the  Jury 
without  adding  to  It  the  words,  "under  all 
the  circumstances,"  but  this  qualification  was 
'given  in  the  general  charge  in  this  language: 
"It  is  for  you  to  determine  whether  the  de- 
fendant departed  from  the  rule  of  ordinary 
care  under  all  the  circumstances,  and  under 
the  instructions  I  ttave  given  you;  and  it  is 
for  you  to  determine  whether,  under  all  the 
circumstances,  the  plaintltT  departed  from 
the  rule  of  ordinary  care  in  a  way  to  con- 
tribute to  her  injury."  And  again:  "Ordina- 
ry care  is  such  care  as  a  reasonably  prudent 
person  would  exercise  in  his  own  behalf  over 
his  own  affairs  under  like  circumstances." 
The  duty  of  the  Jury  to  consider  all  the  cir- 
cumstances is  referred  to  in  other  parts  of 
the  charge,  and  is  made  especially  prominent. 
Now,  the  ultimate  fact  is  the  exercise  or  fail- 
ure to  exercise  ordinary  care..  The  circum- 
stances of  the  accident  are  not  the  ultimate 
fact,  but  are  evidence  by  which  the  ultimate 
fact  is  to  be  ascertained;  and,  after  the  ex- 
plicit instruction  of  the  court  to  the  Jury  as 
to  the  weight  and  attention  they  give  to  all 
attendant  circumstances,  it  was  unnecessary 
to  require  them  to  state,  in  answer  to  an  In- 
terrogatory, that  they  had  done  the  very 
thing  that  the  court  had  by  repeated  instruc- 
tions directed  them  to  do.  This  instruction, 
given  in  substantially  the  same  language,  is 
approved  in  the  following  cases:  C.  &  N. 
R.  Co.  v.  Dunleavy,  129  111.  132,  22  N.  E.  15, 
in  which  case  the  court  said:  "The  question 
substituted  by  the  court  submitted  to  the 
Jury  a  material  and  controlling  fact,  and 
one  which  could  properly  be  made  the  sub- 
ject of  a  special  finding."  See,  also.  Repub- 
lic Iron  &  Steel  Co.  v.  Jones,  32  Ind.  App. 
189,  69  N.  E.  191 ;  Lake  St.  Elevated  R.  R. 
Co.  V.  Fitzgerald,  112  III.  App.  312 ;  Chicago 
City  Ry.  Co.  v.  Taylor,  170  111.  49,  48  N.  E. 
831. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  circuit  court  will  be  affirmed. 

BURNETT,  J.,  took  no  part  herein. 


(6S  Or.  S2) 

SANBORN  et  al.  v.  JENNINGS  et  nx. 
(Supreme   Court  of  Oregon.     Aug.   18,   1912.) 
1.  Taxation  (§  762*)— Tax  Deed— Recitals 

'  -^SaI/B  fob  CnARGES. 

A  tax  'deed  is  not  void  as  showin?  a  sale 
for  more  than  the  aggregate  of  taxes,  costs, 
and  penalties  for  which  the  land  is  legally  lia- 
ble, though  it  contaiDetl  a  recital  that  the  bid 
for  which  the  land  was  sold  was  the  best  made 


that  was  suflScient  to  pay  taxes,  costs,  charges, 
and  interest,  where  it  does  not  otherwise  appear 
that  any  part  of  the  amount  bid  at  the  sale 
was  for  interest. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  i§  1514-1516;    Dec.  Dig.  {  762.»] 

2.  Estoppel  (§  26*)— Pubchasebs  fbox  Siieb- 
IFF— FoBMEB  Tax  Sale. 

Purchasers  of  land  from  a  sheriff  are  not 
estopped  to  assert  their  title,  because  of  a  tax 
deed  to  the  same  premises  formerly  made  by 
the  sheriff,  as  he  made  such  tax  deed  in  his 
official  capacity,  and  the  doctrine  of  caveat 
emptor  applies  to  a  purchaser  at  tax  sale. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
CJent  Dig.  {$  61,  62;   Dec.  Dig.  f  26.*] 

3.  Taxation  (J  804*)— Action  to  Tbt  Tax 
Title— LiMlTATiONa. 

In  an  action  to  quiet  title  to  land,  the 
defendants,  who  claimed  under  a  tax  deed,  could 
not  claim  the  bar  of  limitations  without  show- 
ing the  date  on  whicli  the  deed  was  recorded. 
[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  g!  1591,  1592;   Dec  Dig.  i  804.»J 

4.  Taxation  (8  804*)— Action  to  Tbt  Tat 
Title— Limitations— Possession. 

And  such  defease  could  not  be  made  where 
the  defendants  were  not  in  possession. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  IS  1591,  15«2 ;  Dec  Dig.  §  804.*] 

Appeal  from  Circuit  Court,  Lane  County; 
L.  T.  Harris,  Judge. 

Action  by  George  F.  Sanborn  and  another 
against  A.  C.  Jennings  and  wife.  From  a 
Judgment  for  plaintifl's,  defendants  ai^>eal. 
Reversed  and  remanded. 

This  Is  a  suit  to  quiet  title  to  a  tract  of 
land  in  Lane  county,  Or.  Defendants  claim 
title  through  a  tax  deed.  The  answer  alleges 
the  assessment  of  the  property  to  the  owner, 
Ida  L.  Donaldson,  for  the  year  1899,  and 
the  levy  of  the  tax  for  that  year.  The  tax 
against  the  property  in  question  amounted  to 
$4.50,  which  t>ecame  delinquent  and  was  so 
returned  by  the  sheriff,  and  thereafter  a  war- 
rant was  duly  issued  and  directed  to  the 
sheriff  to  collect  the  delinquent  tax  out  of 
the  property  described  in  the  roll.  After 
giving  notice  thereof,  as  provided  by  law, 
he  sold  the  same,  on  January  28,  1901,  to  A. 
C.  Jennings,  this  defendant,  for  the  sum  of 
$5.56,  and  on  January  8,  1904,  a  deed  there- 
for was  issued  to  the  defendant  The  deed 
is  set  out  in  full  in  the  answer,  in  the  recit- 
als of  which  it  is  stated  ttiat  the  warrant 
commanded  him  to  levy  upon  the  lands  set 
out  in  the  tax  roll,  or  so  much  thereof  as 
should  be  necessary  to  satisfy  the  amount  of 
taxes  charged  in  the  tax  roll,  with  costs  and 
expenses;  that  he  levied  upon  the  property 
in  question;  that  the  property  was  offered 
for  sale  and  sold  to  A.  C.  Jennings,  his  heirs 
and  assigns,  for  the  sum  of  $5.56,  that  being 
the  best  and  highest  bid  therefor;  that  such 
parcel  of  land  was  the  smallest  portion  of 
the  property  levied  upon  for  the  tax  for 
which  any  person  bid  at  the  sale  a  sum  suf- 
ficient to  pay  the  taxes  assessed,  as  afore- 
said, to  Ida  L.  Donaldson,  with  costs,  charg- 
es, and  interest  accruing  thereon.     Defend- 
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ants  rest  their  title  on  the  tax  deed.  For  a 
second  defense,  defendants  make  the  facts 
alleged  in  the  first  defense  a  part  of  the  sec- 
ond, and  further  allege  that  Fred  Flsk,  the 
sheriff  of  Lane  county  and  tax  collector, 
made  the  sale  and  executed  the  tax  deed; 
and  that  after  he  retired  from  the  office  of 
sheriff  he  secured  a  conveyance  from  the  tax 
debtor,  Ida  L.  Donaldson,  for  the  land,  and 
thereafter  conveyed  the  same  to  plaintiffs, 
who  took  such  conveyance  with  knowledge 
of  the  facts  and  for  the  benefit  of  Fred  Flsk. 
For  a  third  defense,  defendants  pleaded  the 
statute  of  limitations  in  bar  of  the  snit. 
Plalntiffis  demurred  to  each  of  the  defenses 
of  the  answer,  and  the  demurrer  was  sus- 
tained by  the  court.  A  decree  was  rendered 
in  favor  of  plaintiffs,  and  defendants  appeal. 

Thompson  &  Hardy,  of  Eugene,  for  appel- 
lants. Omar  C.  Spencer,  of  Portland  (Carey 
&  Kerr,  of  Portland,  on  the  brief),  for  re- 
spondents. 

EAKIN,  C.  J.  (after  stating  the  facts  as 
above).  [1]  In  support  of  their  demurrer, 
plaintiffs  urge  that,  as  the  tax  deed  is  set 
out  in  the  answer  and  shows  on  its  face  that 
the  sale  was  made  to  pay  the  taxes,  costs, 
charges,  and  interest  accruing  thereon,  it  is 
void  on  its  face,  the  demand  Including  inter- 
est, an  item  not  authorized  by  law,  relying 
exclusively  on  the  opinion  in  Stltt  v.  String- 
ham,  55  Or.  89,  105  Pac.  252.  The  only  part 
of  the  tax  proceeding  disclosed  by  the  record 
before  us  is  contained  In  the  answer,  and 
the  defense  depends  upon  the  prima  fade 
presumption  created  by  the  deed,  under  sec- 
tion 2823,  Hill's  Code,  In  favor  of  the  tax 
proceeding  resulting  in  the  deed.  The  tax 
deed  states  that  the  warrant  in  the  hands  of 
the  sheriff  for  the  collection  of  the  tax  com- 
manded him  to  levy  on  so  much  of  the  prop- 
erty described  in  the  roll  as  should  be  neces- 
sary to  satisfy  the  amount  of  taxed,  with 
costs  and  expenses.  It  also  recites  that  he 
levied  upon  the  property  described  for  the 
taxes  due,  together  with  costs  and  charges, 
and  that  notice  of  the  sale  was  duly  griven  ac- 
cording to  law,  and  the  property  sold  to  Jen- 
nings for  $5.56.  There  is  a  subsequent  re- 
cital In  the  deed  that  the  bid  was  the  best 
bid  made  that  was  sufficient  to  pay  the  tax- 
es, costs,  charges,  and  interest;  but  it  does 
not  necessarily  appear  from  that  recital  that 
any  amount  was  included  for  interest.  The 
amount  of  the  tax  was  $4.50,  and  the  addi- 
tional $1.06,  included  in  the  bid,  may  reason- 
ably be  Inferred  as  the  cost  and  charges  of 
the  levy,  advertisement,  and  other  expenses 
of  the  sale. 

In  37  Cyc.  1339,  it  is  said:  "If  real  proper- 
ty is  offered  at  tax  sale  for  an  amount  ex- 
ceeding the  aggregate  of  taxes,  costs,  penal- 
ties, and  charges  for  which  the  land  is  legal- 
ly and  actually  liable,  the  sale,  as  a  rule,  is 
entirely  void  and  passes  no  title.  Bat  It  will 
not  be  lightly  assumed   that  the  sale  was 


made  for  an  excessive  amount;  on  the  con- 
trary, this  must  be  clearly  shown."  The 
warrant  called  for  the  tax,  costs,  and  charg- 
es/  and  the  recital  of  the  levy  followed  that 
language,  and  the  notice  of  sale  was  given 
according  to  law,  which  could  not  call  for 
interest.  The  amount  of  the  costs  and  charg- 
es of  the  proceeding  does  not  appear  in  the 
record;  nor  Is  there  any  reference  to  Inter- 
est, other  than  the  statement  that  the  bid 
was  the  only  bid  that  was  sufficient  to  cover 
the  costs,  charges,  and  interest;  and  those 
particular  words  were  evidently  printed 
words  of  a  blank  deed,  as  they  and  many 
other  clauses  indicate,  and  not  the  particular 
language  of  the  sheriff  or  his  scrivener. 

In  Doland  v.  Mooney,  79  Cal.  137,  21  Pac. 
436,  it  is  said:  'There  are  in  the  certificate 
and  deed  preliminary  statements  that  'said 
taxes,  with  five  per  cent,  and  the  costs  of 
publication,  and  other  costs,  not  having  been 
paid,'  eta;  but  they  both  recite  that  Mayo 
was  the  bidder  who  offered  to  take  the  least 
quantity  and  pay  the  taxes  and  costs  due 
thereon,  including  50  cents  for  the  certificate, 
and  it  does  not  appear  that  the  amount  for 
which  the  property  was  actually  sold  includ- 
ed anything  for  'costs  of  publication' " — ^the 
court  holding  that  it  does  not  appear  that 
the  amount  for  which  the  property  was  ac- 
tually sold  included  anything  for  costs  of 
publication,  and  the  recital  in  the  deed  does 
not  vitiate  it;  that  If  an  excessive  amount 
was  demanded,  and  the  property  sold  there- 
for, it  would  invalidate  the  sale,  and  that 
fact  may  be  shown,  but  the  presumption  Is 
in  favor  of  the  regularity  of  official  action. 

In  Drennan  v.  Belerlein,  49  Mich.  272,  13 
N.  W.  587,  the  sale  was  for  30  cents  in  excess 
of  the  tax,  and  it  was  contended  that  the  ex- 
cess amount  was  Improperly  added  as  penal- 
ty. The  court  say  that  it  does  not  clearly 
appear  for  what  the  30  cents  were  added  to 
the  state  tax;  and  it  is  presumed  that  they 
were  added  for  some  other  reason.  It  must 
be  assumed,  in  the  absence  of  any  clear 
showing  to  the  contrary,  that  the  addition 
was  lawfully  made.  These  rulings  do  not 
conflict  with  the  case  of  Stltt  v.  Strlngham, 
supra,  where  the  tax  proceeding  seems  to 
have  been  before  the  court,  showing  the  tax- 
es to  be  $3.68,  and  the  sale  was  for  $31,  and 
we  conclude  that  the  deed  is  not  void  on  ac- 
count of  the  recital  as  to  costs,  expenses, 
and  interest;  it  not  appearing  therefrom,  or 
otherwise,  that  any  part  of  the  amount  bid 
at  the  sale  was  for  interest 

[2]  Defendants  plead  estoppel  against 
plaintiffs  as  successors  In  interest  to  Flsk, 
the  sheriff,  who  made  the  sale.  Whether  the 
sheriff  may  be  held  liable  in  damages  for  his 
own  mistake  or  neglect  is  a  question  not  rais- 
ed in  this  case.  In  making  the  deed  he  act- 
ed in  bis  official  capacity,  and  not  in  his  in- 
dividual capacity;  and  the  covenants  of  the 
deed,  If  there  are  such,  are  not  personal,  but 
statutory.  By  section  2823,  Hill's  Ck>de,  the 
statute,  under  which  the  sale  in  question  was 
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made,  provides  that  "snch  deed  shall  oi>erate 
to  convey  a  legal  and  equitable  title  to  the 
purchaser,  sold  In  fee  siniple  to  the  grantee 
named  in  such  deed."  This  Is  the  effect  given 
to  the  deed  If  the  proceedings  are  regular, 
and  not  a  covenant  in  the  deed;  and  the 
deed  Is  not  in  any  sense  the  individual 
act  of  Flsk,  or  a  warranty  of  the  title 
conveyed,  much  less  the  conveyance  of 
any  title  or  Interest  held  by  the  sheriff.  37 
Cyc.  1436,  1628;  Stephenson  v.  Weelis,  22  N. 
H.  257;  Gibson  v.  Mussey,  11  Vt  212;  Byam 
V.  Cook,  21  Iowa,  392.  Furthermore,  the  rule 
of  caveat  emptor  applies  in  snch  a  case.  37 
Cyc.  1474,  1479;  DoweU  v.  Portland,  13  Or, 
248,  256,  10  Pac.  308. 

[S,  4]  As  to  the  third  defense— *he  statute 
of  limitations  under  section  2840,  Hill's  Code 
— ^it  is  sofflclent  to  say  that  the  record  does 
not  show  the  date  on  which  the  sheriff's 
deed  was  recorded,  and  therefore  it  does  not 
appear  that  the  suit  was  commenced  three 
years  after  such  record;  nor  are  any  facts 
alleged  to  bring  the  case  within  the  holding 
of  Martin  v.  White,  63  Or.  826,  100  Pac  290, 
namely,  possession  by  defendants. 

The  first  defense  of  the  answer  states  a 
good  defense,  the  demurrer  to  which  should 
have  been  overruled.  As  to  the  other  defens- 
es, the  demurrer  was  properly  sustained. 

The  decree  is  reversed,  and  the  cause  re- 
manded for  such  further  proceedings  as  may 
be  proper,  not  inconsistent  with  this  opinion. 


(63  Or.  41) 

WILLIAMS  et  al.  v.  A.  C.  BURDICK  & 
CO.,  Inc. 

(Supreme  Court  of  Oregon.    July  30,  1912.) 

1.  Sai.es  (I  32*)— Offeb  iND  Acceptance. 

A  dealer  offered  to  a  broker  a  car  load  of 
prunes,  grade  30s,  at  a  certain  price.  The 
broker  telegraphed  the  dealer:  "As  per  your 
message,  B.  C.  W.  offers  f.  o.  b.  three  and  one- 
fourth  car  thirty-forty."  The  30-408  were  a 
different  grade  from  SOs.  In  answer  to  this 
offer,  the  dealer  wired,  "Accept  W.'s  mailing 
contract  hold  30s  firm  tnree  and  three-eighths," 
and,  by  letter  sent  at  tbe  same  time,  stated 
that  he  would  not  sell  any  more  30-408,  unless 
at  a  certain  price.  Beld,  that  the  statement  in 
the  telegram  as  to  mailing  contract  referred  to 
j>runes  of  the  grade  30b,  and,  as  the  offer  to 
purchase  was  30-408,  there  was  a  completed 
contract  by  telegram,  though  a  contract  was 
not  signed. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  S  59;   Dec  Dig.  f  32.»] 

2.  Sales  (§  23*)— Offeb— Communicatioh  of 
Acceptance— Mode. 

Where  an  offer  to  buy  is  made  by  wire,  it 
may  reasonably  be  presumed  that  an  answer 
is  invited  by  that  means  of  communication. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  a  44-48;   Dec  Dig.  i  23.*] 

3.  CONTBACTS    (I    26*)— CONTBACT  BT   COBBB- 
BPONDENCB— CoNSXBUCnON. 

Where  parties  exchanged  telegrams  and  a 
letter,  pending  negotiations  for  a  contract,  the 
question  whether  or  not  they  Intended  to  effect 
a  contract  before  signing  a  writing  expressing 


its  terms  was  to  be  determined  from  t&e  entire 
correspondence. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §  53;  Dec  Dig.  S  26.*] 

4.  CoNTBACTs.d  26*)— Offeb  of  Aockptajice 

— COMMUMICAiriON    AND  ACCEPTANCE   OF  OF- 
FEB. 

Where  a  party  has,  by  letter  or  telegram, 
signified  his  acceptance  of  an  offer,  the  mail 
or  telegraph  is  held  to  be  his  representative, 
so  that  when  his  letter  or  message,  properly 
addressed  and  prepaid,  is  entitled  to  be  sent 
forward  tbe  minds  of  the  parties  have  met  and 
tbe  contract  is  -complete. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {{  119,  120;  Dec  Dig.  {  26.*] 

6.  CoNTBACTS   (I  26*)— Offeb  and  Acckft- 

ANCE— CONSTBUCTION. 

Where  the  mail  or  telegraph  is  treated  aa 
the  agent  of  the  party  making  an  offer,  a  tele- 
gram of  acceptance,  not  expressly  referring  to 
a  contemporaneously  written  letter  for  farther 
details,  or  by  way  of  explanation,  so  as  to  im- 
part notice  that  required  the  delivery  of  the 
letter  before  the  telegram  could  he  safely  acted 
upon,  tbe  telegram  and  the  letter  should  not  be 
construed  in  pari  materia. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {{  119,  120;  Dec  Dig.  t  26.*] 

6.  Appeal  and  Erbob  (§  1054*)— Habicless 
Ebbob— Admission  of  Etidenck. 

In  an  action  tried  by  a  court  without  a 
jury,  tbe  receipt  of  incompetent  evidence,  prop- 
erly excepted  to,  is  not  prejudicial,  unless  in- 
jury has  necessarily  resulted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4185,  4186;  Dec  Dig.  i 
1054.*] 

Appeal  from  Circuit  Court,  Multnomali 
County;  John  P.  Kavanaugh,  Judge. 

Action  by  Arthur  P.  Williams  and  others, 
partners^ under  tbe  firm  name  and  style  of 
B.  C.  Williams  &  Co.,  against  A.  0.  Burdick 
&  Co.,  Incorporated.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    A£9rmed. 

This  is  an  action  to  recover  damages  tor 
tbe  breach  of  an  alleged  agreement  It  ia 
stated  in  tbe  complaint  that  at  all  tlie  times 
mentioned  therein  the  plaintUIs  were  part- 
ners as  B.  a  Williams  &  Co.,  and  the  de- 
fendant was  a  corporation;  that  on  June 
14,  1010,  a  contract  was  effected,  whereby 
the  defendant  agreed  to  sell  and  deliver  to 
plaintiff,  at  some  point  In  Oregon,  in  Octo- 
ber of  that  year,  f.  o.  b.,  a  car  of  Italian 
prunes  of  the  grade  known  to  the  trade  as 
"30sHM)8,"  for  which  the  plaintiff  stipulated 
to  pay  3%  cents  per  pound,  bulk  basis ;  that 
tbe  defendant  refused  to  deliver  any  prunes 
to  plaintiffs,  who  were  at  all  times  ready, 
able,  and  willing  to  pay  therefore  tbe  stipu- 
lated sum ;  that  in  Oregon,  in  October,  1910, 
tbe  market  price  of  prunes  of  the  kind  and 
grade  specified  was  4%  cents  per  pound, 
bulk  basis ;  and  that  by  reason  of  the  breach 
of  tbe  agreement  plaintiff  sustained  damages 
to  the  extent  ot  $502.50,  for  which  sum  Judg- 
ment was  demanded,  with  interest  from  Oc- 
tober 31,  1910.  The  answer  having  denied 
each  allegation  of  tbe  complaint,  tbe  cause 
was  tried  without  a  Jury,  resulting  in  a 
judgment  for  plaintiffs  as  demanded,  and  the 
defendant  appeals. 


•i'or  otber  casea  aee  same  topic  and  section  NUMBER  In  Dec  Dig.  It  Am.  Dig.  Key-No.  Series  &  Rep'r  IndsxM 
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Arthur  P.  Tlfft,  of  Portland  (Hamilton 
Jobnstone,  of  Portland,  on  the  brief),  for  ap- 
pellant Wallace  McCamant,  of  Portland 
(Snow  &  McCamant,  of  Portland,  on  the 
brief),  for  respondents. 

MOORE,  J.  (after  stating  the  facts  as 
aboTe).  It  appears  from  the  bill  of  excep- 
tions that  the  defendant  is  a  corporation, 
engaged  In  buying  and  selling  dried  fruits. 
Its  ofBce  being  in  Portland,  Dr.,  from  which 
city  it  sent  a  telegram,  Jnne  13,  1910,  to  M. 
W.  Honck  Sc  Bro.,  commission  merchants  at 
180  Franlilln  street.  New  Tork,  and,  refer- 
ring in  the  message  to  sncb  edible  fruit  then 
growing  in  Oregon,  stated  in  part:  "Offer 
one  straight  car  fine  large  thirties  October 
shipment  at  three  and  half  base."  The  next 
day  these  brokers,  alluding  to  plaintifTs,  wir- 
ed the  defendant  in  part  as  follows:  "As  per 
yonr  message  R.  O.  Williams  offers  f.  o.  b. 
three  and  one-fourth  car  thirty-forty  twenty 
extra."  Replying  to  this  message  on  the 
same  day,  the  defendant  telegraphed  the 
broken:  "Accept  Williams  mailing  contract 
hold  thirties  firm  three  three-eighths."  At 
the  same  time  the  defendant  wrote  the  bro- 
kers a  letter,  from  which  an  excerpt  is  tak- 
en, Tiz.:  "In  accordance  with  the  wires  ex- 
changed by  ns  to-day  we  enclose  you  a  con- 
tract for  B.  O.  Williams  &  Oo.  We  signed 
the  yellow  one  for  the  buyer  and  please  have 
them  sign  the  bine  one  for  us  and  return  it 
promptly.  We  hardly  know  how  we  came 
to  sell  this  car  so  cheap,  as  there  is  no  profit 
In  it  for  us.  We  did  business  with  Mr.  Wil- 
liams last  year,  and  wanted  to  hold  their 
trade,  but  we  do  not  care  to  sell  any  more 
cars  of  30-408,  unless  we  get  3s/8  cents,  bnlk 
base."  Accompanying  tbis  letter  was  the 
draft  of  a  formal  contract  containing  various 
specifications.  The  defendant,  on  July  1, 
1910,  wrote  Houck  &  Bro.  in  part  as  follows: 
"We  have  not  received  the  contract  we  sent 
you  for  R.  C.  Williams  &  C!o.  Please  let  us 
know  If  be  accepts  or  objects,  so  that  we 
will  be  in  position  to  sell  the  car  in  case  he 
does  not  accept"  After  the  exchange  of 
several  letters  in  which  references  were 
made  to  the  forms  of  dried  fruit  contracts 
adopted  by  the  respective  parties,  and  the  re- 
fusal of  each  to  sign  the  contract  prepared 
by  the  other,  the  plaintiffs,  on  August  8, 
1910,  wrote  the  defendant,  saying  in  part: 
"As  far  as  the  contract  goes,  we  have  got 
all  the  contract  we  want  We  bave  copy  of 
your  tele'gram.  We  have  copy  of  telegram  to 
yon,  and  we  have  got  the  acceptance  of  car 
load  of  30-40  prunes.  •  •  •  You  have 
sold  us  a  car  of  30-40  prunes.  Sbip  same 
along;  we  will  pay  you  for  them  and  there 
will  be  absolutely  no  trouble."  The  defend- 
ant finally  wrote  the  plaintiffs,  saying  in 
part:  "Tour  refusal  to  sign  our  contract 
closed  the  intended  sale  on  our  part,  and  as 
there  is  no  contract  we  will  sbip  you  no 
prunes." 


The  chief  inquiry  to  be  considered  on  tbis 
appeal  is  whetlier  or  not  the  defendant's  tel- 
egram of  June  14,  1910,  to  Honck  &  Bro.,  in 
response  to  their  message  of  the  plaintiffs' 
offer,  evidenced  a  meeting  of  the  minds  of 
the  parties  and  effected  a  contract  The  de- 
fendant's counsel  maintain  that  the  message 
contained  a  qualified  acceptance  of  the  bid, 
and  proposed  a  formal  draft  evidencing  the 
agreement,  but  the  overture  having  been 
declined  by  plaintiffs,  an  error  was  commit- 
ted in  rendering  a  Judgment  in  their  favor. 
The  error  alleged  relates  to  the  conclusion 
of  law,  wbi,cli,  it  is  argued,  is  not  deducible 
from  the  finding  of  facts  as  made  by  the 
trial  court  in  respect  to  which  there  is  no 
controversy. 

[1]  It  was  stated  at  the  trial  of  this  ap- 
peal that  dried  Oregon  prunes  are  graded  by 
machinery,  and  that  the  term  "fine  large 
thirties,"  referred  to  in  the  defendant's  tele- 
gram of  June  13,  1910,  means  such  a  variety 
of  desiccated  fruit  that  30,  or  less,  weigh  a 
pound,  and  that  the  market  value  increases 
with  and  depends  upon  the  size  of  the  prunes. 
The  "thirty-forty"  assortment  mentioned  in 
the  broker's  message,  is  not  so  large  as  "thir- 
ties," and  for  that  reason  it  is  less  valuable 
in  the  market  than  the  latter.  The  offer  of 
R.  O.  Williams  &  Co.,  as  detailed  in  the  bro- 
ker's telegram  of  June  14,  1910,  specified  the 
name  of  the  proposed  purchasers,  the  price 
they  were  to  pay,  the  quantity  and  the  quali- 
ty of  the  dried  prunes  desired,  which  were 
to  be  placed,  without  expense  to  them,  on  a 
car  ready  for  shipment  In  response  to  such 
offor,  it  will  be  remembered  that  the  defend- 
ant wired  Houck  &  Bro.  as  follows:  "Accept 
Williams  mailing  contract  hold  thirties  firm 
three  three-eighths."  This  telegram  having 
referred  to  "thirties,"  while  the  otta  to  pur- 
chase related  to  30-408,  it  will  be  seen  that 
the  message,  last  quoted,  alluded  to  a  quali- 
ty of  dried  prunes  not  embraced  in  such  of- 
fer. Whether  the  "mailing  contract"  refer- 
red to  in  the  defendant's  tdegram  related  to 
"thirties"  or  to  "3O-40s"  cannot  be  determin- 
ed from  an  inspection  of  the  message.  Any 
doubt  on  that  subject,  however,  was  resolved 
when  the  letter  accompanying  the  contract 
reached  New  York  by  mail  several  days  aft- 
er the  receipt  of  the  defendant's  telegram. 

[2,  3]  The  offer  to  purchase  having  been 
made  by  wire,  it  may  reasonably  be  assumed  . 
that  an  answer  was  lavited  by  that  means  of 
communication,  aark,  C!ont  (2d  Bd.)  28. 
If  the  parties  intended  to  effect  an  agree- 
ment, it  was  consummated  June  14,  1910, 
when  the  defendant  telegraphed  the  brokers . 
to  accept  the  offer  they  bad  received.  Bish- 
op, Ck>nt  (2d  Enlarged  Ed.)  |  328.  Had  the 
message  directed  an  assent  to  the  bid,  pro- 
vided the  plaintiffs'  firm  name  was  appended 
to  the  contract  sent  by  mail,  the  supposed 
condition  would  necessarily  have  prolonged 
the  negotiations  and  constituted  a  new  pro- 
posal, which  would  not  have  been  effective 
until  complied  with.    Id.  {  323.    When  the 
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evidence  tending  to  establish  an  agreement 
consists  of  telegrams  or  letters  sent  to  and 
received  by  the  respective  parties,  their  en- 
tire correspondence  on  the  subject,  pending 
the  negotiations,  affords  the  means  of  deter- 
mining whether  or  not  they  Intended  to  ef- 
fect a  contract  before  signing  a  writing  ex- 
pressing Its  terms. 

[4]  Based  on  this  rule,  it  is  contended  that 
the  defendant's  telegram  and  letter,  having 
been  written  at  the  same  time,  should  be 
construed  together.  ■  In  order  to  protect  the 
rights  of  a  party  who  has,  by  letter  or  tele- 
gram, signified  his  acceptance  of  an  offer,  the 
means  of  transmitting  the  assent  is  held  to 
be  the  representative  of  the  other  party,  so 
that  when  the  letter  or  message,  properly  ad- 
dressed,  with  charges  or  postage  prepaid.  Is 
delivered  to  the  agent,  so  as  to  entitle  It  to 
be  sent  fonvard,  the  minds  of  the  contract- 
ing parties  have  met,  and  an  agreement  is 
effected.  7  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
135;  9  Cyc.  295;  Tayloe  v.  Merchants'  Fire 
Insurance  Co.,  9  How.  390,  13  L.  Ed.  187. 

[5]  Where  the  United  States  Post  Office 
Department  and  a  telegraph  company  are 
thus  treated  as  the  agents  of  the  party  mak- 
ing the  offer,  fair  dealing  demands  that,  un- 
less a  telegram  expressly  refers  to  a  contem- 
poraneously written  letter  for  further  de- 
tails, or  by  way  of  explanation,  so  as  neces- 
sarily to  Impart  notice  and  to  require  a  de- 
livery of  the  letter  before  the  party  to  whom 
It  Is  addressed  can  safely  act  upon  the  tele- 
gram, the  message  and  the  letter  should  not 
be  construed  in  pari  materia.  Any  other 
rule  might  Impose  damages  upon  the  party 
receiving  a  telegram  containing  an  unquali- 
fied acceptance  of  an  offer  for  relying  upon 
the  information  thus  obtained,  since  by  do- 
ing so  be  might  Incur  obligations  to  other 
parties  in  respect  to  the  subject-matter  of 
the  contract  that  would  be  burdensome;  or, 
if  he  could  not  act  upon  the  telegram  until 
sufficient  time  had  elapsed  to  enable  the  de- 
livery of  the  letter  qualifying  the  acceptance 
stated  in  the  telegram,  needless  delay  in  the 
transaction  of  business  would  Inevitably  en- 
sue. In  the  case  at  bar,  the  telegram  did  not 
make  such  express  reference  to  the  letter  as 
necessarily  to  constitute  the  latter  a  part  of 
the  former,  or  to  Impart  notice.  Mo  error 
was  committed  by  the  trial  court  in  refusing 
.  to  Interpret  the  telegram  and  the  letter  as 
parts  of  the  same  affair. 

Prior  to  the  receipt  of  the  defendant's  tele- 
gram of  acceptance,  the  plaintiffs  in  their 
negotiations  to  purchase  prunes  had  not  al- 
.  luded  to  the  execution  of  a  formal  writing  to 
evidence  an  executory  agreement.    Thereaft- 


er each  party  insisted,  wltboat  avail,  that 
the  form  of  contract  respectively  submitted 
should  be  subscribed  by  the  other  party,  on- 
tll  August  8,  1910,  when,  it  will  be  k^>t  in 
mind,  the  plaintiffs,  referring-  to  the  tele- 
grams that  had  been  exchanged,  wrote  the 
defendant:  "We  have  got  all  the  contract 
we  want  *  •  *  You  have  sold  us .  a  car 
of  30-40  prunes.  Ship  same  along;  we  will 
pay  for  them  and  there  will  be  absolutely  no 
trouble."  In  stating  the  rule  for  determining 
the  intent  and  the  legal  mode  of  expressing 
it,  whereby  the  terms  of  an  agreement  have 
been  assented  to,  a  text-writer  observes: 
"Where  the  parties  make  the  reduction  of 
the  'agreement  to  writing  and  its  signature 
by  them  a  condition  precedent  to  its  comple- 
tion, it  will  not  be  a  contract  until  that  is 
done,  and  this  Is  true  although  all  the  terms 
of  the  contract  have  been  agreed  upon.  But, 
where  the  parties  have  assented  to  all  the 
terms  of  the  contract,  the  mere  reference  to 
a  future  contract  In  writing  will  not  negative 
the  existence  of  a  present  contract."  7  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  40.  In  Sanders 
V.  PottlUzer  Bros.  Fruit  Co.,  144  N.  X.  209, 
39  N.  E.  75,  29  L.  R.  A.  431,  43  Am.  SL  Rep. 
757,  it  was  determined  that  letters  and  tele- 
grams constituting  an  offer  and  acceptance  of 
a  proposition,  complete  in  its  terms,  might 
create  a  binding  contract,  although  there  was 
an  understanding  that  the  agreement  should 
be  expressed  In  a  formal  writing,  and  one  of 
the  parties  afterwards  refused  to  sign  such 
an  agreement  without  material  modifications. 
The  legal  principle  thus  announced,  illustrat- 
ed, as  it  Is,  by  the  notes  to  that  case,  is 
adopted  as  controlling  herein,  without  ad- 
verting to  or  commenting  upon  the  many 
cases  cited  by  defendant's  counsel  in  their 
able  and  exhaustive  briefs. 

In  the  case  at  bar,  neither  party  was  oblig- 
ed to  assent  to  the  terms  of  the  formal,  writ- 
ten contract  desired  by  the  other  party;  but 
after  the  negotiations  term'lnated  each  was 
bound  by  the  offer  and  Its  unqualified  accept- 
ance. 

[6]  Error  is  assigned  in  the  admission,  over 
objection  and  exception,  of  evidence,  which. 
It  is  asserted,  was  incompetent  In  an  ac- 
tion tried  by  a  court  without  a  Jury,  the  re- 
ceipt of  incompetent  evidence,  properly  ex- 
cepted to,  is  not  prejudicial,  unless  injury 
has  necessarily  resulted.  Taffe  v.  Smyth  & 
Jones,  125  Pac.  308. 

Believing  that  such  consequences,  did  not 
follow,  and  that  a  fair  trial  was  had,  the 
Judgment  should  be  affirmed;  and  it  is  so 
ordered. 
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BORTON  ▼.  CITY   OP  PORTLAND. 
(Supreme  Court  of  Oregon.     Aug.  13,  1912.) 

Municipal  Cobpobations  (8  523*)— Public 
Improvements— Assessment  of  BENEtiTB— 
Refi'nd  of  Assessment. 

Portland  (Sty  Charter,  {  227,  as  amended 
June  3,  1007,  provided  that  water  mains  should 
be  laid  and  paid  for  by  a  special  aBsessment 
on  the  property  benefited.  As  amended  in  No- 
vember, 1910,  it  provided  for  the  payment  of 
the  cost  of  laying  water  mains  out  of  the  wa- 
ter fund  provided  for  by  charges  against  con- 
sumers of  water,  and  authorized  refunds  to  "all 
persons  who  have  paid  to  the  city  treasurer  as- 
sessments for  the  laying  of  water  mains."  Prior 
to  this  last  amendment,  a  property  owner,  who 
bad  paid  an  assessment,  conveyed  the  property 
by  a  warranty  deed.  Held  that,  under  the  ex- 
press provisions  of  section  227,  as  amended,  in 
the  absence  of  any  special  agreement,  tbe  gran- 
tor, and  not  the  grantee,  was  entitled  to  tbe 
refund. 

[E!d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S{  1232-1230;  Dec 
Dig.  I  523.*] 

Appeal  from  Circuit  Court,  Multnomah 
County ;   W.  N.  Gatens,  Judge. 

Action  by  Luther  H.  Borton  against  tbe 
City  of  Portland.  Judgment  for  defendant, 
and  plaintiff  appeals.    Aflarmed. 

This  Is  an  action  to  recover  money  paid 
on  an  assessment  for  a  water  main.  From  a 
judgment  sustaining  the  demurrer  to  plain- 
tlfTs  complaint  and  dismissing  the  action, 
plaintiff  appeals. 

Prior  to  June  9,  1909,  the  city  of  Portland 
acquired  a  water  system  by  Issuing  bonds, 
and  from  time  to  time  laid  water  mains. 
Provision  was  made  that  the  interest  on  the 
bonds,  a  sinking  fund  for  redeeming  the 
same,  and  the  cost  of  laying  the  water  mains 
should  be  paid  for  out  of  the  water  fund, 
which  was  provided  for  by  charges  against 
the  consumers  of  water.  Laws  of  Oregon, 
Sp.  Sess.  1885,  pp.  97,  102;  Laws  of  Ore- 
gon, Sp.  Sess.  1898,  pp.  174,  180;  Special 
Laws  of  Oregon,  1903,  pp.  93,  98.  The  city 
charter,  as  amended  June  3,  1907,  provided 
that  water  mains  should  be  laid  and  paid  for 
by  a  special  assessment  upon  property  par- 
ticularly benefited  thereby.  Portland  Char- 
ter, {  227.  Pursuant  to  the  provisions  of 
this  amended  section,  on  June  6,  1910,  the 
city  levied  an  assessment  of  $69.40  against 
lot  2,  in  block  123,  West  Irvington,  then 
owned  by  John  Rohner,  for  the  cost  of  lay- 
ing a  water  main.  On  the  1st  day  of  Au- 
gust, 1910,  Rohner  paid  the  assessment,  and 
on  the  4th  of  October  of  the  same  year  be 
sold  and  conveyed  to  plaintiff,  by  a  general 
warranty  deed,  said  lot  2,  "together  with 
all  and  singular  the  tenements,  heredita- 
ments and  appurtenances  thereunto  belong- 
ing, also  all  my  estate,  right,  title  and  in- 
terest in  and  to  the  same,  including  dower 
and  claim  of  dower."  Section  227  of  the 
city  charter  was  further  amended  in  Novem- 
ber, 1010,  with  the  provision  that  water 
mains  should  be  laid  and  paid  for,  as  former- 


ly, out  of  the  water  fund.  This  amendment 
further  provided  as  follows:  "There  may  be 
paid  out  of  said  water  fund  and  refunded 
to  all  persons  who  have  paid  to  the  city 
treasurer  assessments  for  the  laying  of  wa- 
ter mains  In  front  of  or  adjacent  to  their 
property,  in  accordance  with  the  provisions 
of  section  227  of  the  cliarter  of  the  city  of 
Portland,  as  amended  by  tbe  act  adopted  by 
the  electors  of  said  city  on  tbe  3d  day  of 
June,  1907,  as  aforesaid,  the  moneys,  exclu- 
sive of  interest,  so  paid,  or  that  may  be 
paid  by  them  to  the  city  treasurer  for  tlie 
laying  of  water  mains  in  front  of  or  adja- 
cent to  their  property;  provided,  however, 
that  no  moneys  shall  be  so  refunded  on  ac- 
count of  tbe  construction  of  a  main  or  mains 
until  such  time  as  tbe  annual  income  there- 
from sliall  I>e  equal  to  6  per  cent,  of  tbe 
original  cost  of  said  main  or  mains.  Such 
refund  shall  be  made  by  warrants  drawn 
by  the  mayor  and  attested  by  tbe  auditor 
when  authorized  by  a  vote  of  tbe  water 
board  of  the  city  of  Portland," 

Chas.  H.  Al>ercrombIe  and  RosGoe  F.  Hunt, 
both  of  Portland,  for  appellant  Frank  S. 
Grant,  City  Atty.,  and  L.  B.  Latourette, 
Deputy  City  Atty.,  both  (jf  Portland,  for  re- 
spondent 

BEAN,  J.  (after  stating  tbe  facts  as 
above).  Tbe  question  to  be  determined  is 
whether  or  not  plaintiff  the  present  owner 
of  the  lot  is  entitled  to  collect  tbe  refund. 
This  money  is  to  l>e  refunded  or  paid  pur- 
suant to  tbe  city  ctiarter  referred  to,  which 
plainly  provides  that  it  may  be  refunded  to 
persons  tcho  have  paid  the  assessments  for 
tbe  laying  of  water  mains  In  front  of  or 
adjacent  to  their  property.  Portland  Char- 
ter, as  amended,  i  227.  Therefore  whatever 
may  be  said  In  regard  to  the  equities  in 
the  matter  which  are  strongly  urged  in  fa- 
vor of  plaintiff,  the  right  to  receive  the  mon- 
ey depends  upon  the  law  referred  to.  We 
are  not  permitted  to  determine  the  equities 
as  between  Borton  and  Rohner,  in  this  ac- 
tion. There  is  nothing  ambiguous  or  uncer- 
tain in  tbe  charter  as  to  whom  the  money 
should  be  paid.  Plaintiff's  grantor,  by  tbe 
conveyance  of  the  land,  did  not  assign  tbe 
claim  in  question.  In  tbe  absence  of  a  spe- 
cial agreement  to  that  effect  tbe  right  to 
receive  the  amount  to  be  refunded  did  not 
pass  to  plaintiff.  Such  right  did  not  run 
with  tbe  land.  Whatever  negotiations  or 
considerations  entered  into  the  sale  of  the 
laud  can  make  no  difference  in  this  case. 
Those  are  matters  of  contract  between  the 
parties.  Tbe  grantee,  Borton,  took  what 
was  conveyed  by  the  deed,  which  was  the 
real  estate  In  its  then  condition.  Certainly 
Rohner  could  have  assigned  this  claim,  the 
same  as  any  other  chose  in  action;  but  it 
does  not  appear  that  be  did  so.  This  Is  a 
new  question  in  the  state. 


*For  other  casea  8e«  uune  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indazea 


Digitized  by 


Google 


848 


125  PACIFIC  BEPORTEB 


(W. 


In  the  case  of  Easton  v.  Paxton,  46  Or. 
308,  80  Pac.  209,  114  Am.  St.  Rep.  871,  where 
land  occupied  by  tenants  was  sold  on  execu- 
tion. It  was  held  that  the  rent,  after  the 
date  of  the  sale,  but  before  the  redemption, 
was  an  assignable  thing  in  action  belonging 
to  the  execution  debtor,  and  did  not  pass 
with  a  conveyance  of  the  land,  nnless  spe- 
cially mentioned. 

In  Strilcer  v.  Striker,  81  App.  DIt.  129,  62 
N.  Y.  Supp.  729,  the  plalntUC  In  the  action 
paid  certain  assessments  upon  real  estate  in 
the  city  of  New  York,  levied  on  account  of 
the  opening  of  Twelfth  avenue.  Afterwards 
the  Legislature  authorized  the  comptroller 
of  the  city  to  refund  to  the  persons,  respec- 
tively, their  executors,  administrators,  and 
assigns,  the  amount  paid  by  such  persons 
as  an  assessment  upon  the  real  estate  for 
the  opening  of  Twelfth  avenue.  The  prop- 
erty was  subsequently  partitioned  between 
the  owners,  and  the  property  In  question 
set  apart  to  two  of  them.  It  was  held,  under 
the  statute,  that  the  person  who  paid  the 
assessments  was  'entitled  to  recover  the 
money,  notwithstanding  what  devolution  of 
title  there  may  have  occurred,  or  what  in- 
terest others  bad  in  the  real  estate  In  ques- 
Uon. 

It  appears  in  the  case  of  Bemays  v. 
Wurmb,  4  Mo.  App.  231,  that  plaintifT,  who 
was  the  owner  of  a  lot,  in  June,  1866,  paid  a 
special  tax  bill  of  1325.20,  assessed  against 
his  lot  for  a  water  pipe.  In  January,  1867, 
he  sold  the  lot,  executing  a  warranty  deed 
and  delivering  this  special  tax  bill,  with 
others,  to  the  purchaser.  Afterwards,  in 
1873,  the  Legislature  provided  for  refund- 
ing the  special  taxes  paid  for  water  pipe, 
on  presentation  of  the  bills  to  the  persons 
who  had  paid  the  taxes.  The  purchaser  of 
the   lot,   without  the   vendor's   knowledge. 


signed  his  own  name  and  that  of  his  vendor 
to  an  instrument  authorizing  another  to  col- 
lect the  taxes,  and  through  such  agent  re- 
ceived the  money.  It  was  held  that  the  ven- 
dor, not  the  purchaser  of  the  lot,  was  enti- 
tled to  the  money. 

The  case  of  Smith  v.  City  of  Minneapolis, 
95  Minn.  431,  104  N.  W.  227,  shows  that  the 
city  ordered  a  street  Improved  and  as- 
sessed a  certain  lot  ovmed  by  one  Dnnne- 
gan.  The  owner  paid  the  assessment,  and 
afterwards  sold  the  lot  to  plaintiff,  repre- 
senting that  the  street  was  to  be  improved. 
The  city  subsequently  rescinded  its  order 
directing  the  improvement  of  such  street, 
and  order  the  money  paid  by  Dnnnegan  and 
others  to  be  refunded.  Plaintiff  sued  for  the 
money.  The  court  held  that  be  had  no 
right  to  it;  that  the  city  had  a  right  to 
abandon  the  proceedings;  and  that  a  con- 
veyance of  the  lot  did  not  carry  with  It  the 
right  to  recover  the  refund. 

In  the  case  of  James  v.  Schmidt  (City  Ct 
Brook.)  2  N.  T.  Supp.  649,  it  appears  that  de- 
fendant had  agreed  to  purchase  certain  i^rop- 
erty  from  plaintiff.  Before  closing  the  deal, 
a  street  assessment  was  confirmed  and  be- 
came a  lien  npon  the  property.  Defendant 
refused  to  go  on  with  the  trade,  unless  the 
amount  of  the  assessment  was  deducted  from 
the  price.  Plaintiff  agreed  to  this,  and  the 
deal  was  closed.  The  city  afterwards  va- 
cated the  assessment,  and  plaintiff  sned  to 
recover  from  defendant  the  amount  bo  de- 
ducted. It  was  held  that  plaintiff  could  not 
recover. 

While  all  of  these  authorities  are  not  ex< 
actly  in  point,  we  think  that  they  support 
the  principle  above  enunciated.  The  com- 
plaint does  not  state  a  cause  of  action,  and 
the  demurrer  was  properly  sustained.  The 
Judgment  of  the  lower  court  is  therefore  af- 
firmed. 
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(Conrt  of  Appeals  of  Colorado.    Jnly  8,  1912.) 
L  COEPOBATioNs  (I  120*)— Sales  oi  Stock— 

CONSTBUCTION. 

The  object 'of  the  coDstniction  of  a  con- 
tract beinx  to  discover  and  effectuate  the  in- 
tention of  the  parties,  a  contract  between  a 
stockbrolcer  and  one  who  purchased  mining 
stock  through  him  should  not  be  construed  b; 
the  court's  charge  as  an  agreement  on  his  part 
to  repurchase  the  stock  at  any  time,  where  nei- 
ther of  the  parties  so  nnderstood  it. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {f  4M,  DM;    I>ec.  Dig.  i  120.*] 

2.  iRDXMRiTT  (I  l*)—ConTRACT— CONSTBUC- 
TION—Liability. 

Plaintiff  purchased  mining  stock  from  a 
stockbroker  who  agreed  that  he  would  see  her 
ont  with  her  money  with  good  interest  and  that 
she  shoufd  lose  nothing  npon  the  investment 
Held,  that  the  contract  entered  into  between 
them  was  not  one  for  him  to  purchase  the 
stock  or  to  at  any  time  return  her  money,  bat 
one  of  indemnity  which  obligated  him  to  make 
good  any  loss  which  she  might  incur  while  re- 
tainiDg  the  stock  for  a  reasonable  time. 

[Ed.  Note. — For  other  cases,  see  Indemnity, 
Cent.  Dig.  {  1;   Dec.  Dig.  {  1.*] 

8.  Indemnity  (|  15*)— Contract  — Accbuai. 

OF  Liability. 

Where  plaintiff  purchased  mining  stock 
from  defendant  broker  who  agreed  to  indemnify 
her  for  any  loss,  plaintiff  must  show  that  the 
stock  depreciated  and  has  remained  so  since  the 
pnrchaae,  and  so  the  defendant  may  show  the 
stock's  market  value  at  times  subsequent  to 
the  purfhase. 

[Ed.  Note. — For  other  cases,  see  Indemnity, 
Cent  Dig.  {i  36-47;    Dec.  Dig.  |  15.*] 

4.  IRDKUNITT  (i  11*)— CONTBAOT  — AOCBTTAI. 

OT  Liability. 

Where  plaintiff  purchased  stocks  through  a 
broker,  who  agreed  to  indemnify  her  for  any 
loss,  plaintiff  had  a  reasonable  time,  after  a 
purchase,  to  decide  whether  she  would,  despite 
a  slight  advance,  hold  her  stock  for  a  better 
price,  or  sell  it  at  a  small  profit 

[Eld.  Note.— For  other  cases,  see  Indemnity, 
Cent.  Dig.  il  21-26;   Dec.  Dig.  |  11.*] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;  Harry  C.  Riddle,  Judge. 

Action  by  M.  E.  Lewis  against  Calvin  Bul- 
lock. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Beversed  and  remanded. 

Edward  D.  Upbam  and  J.  E.  Robinson, 
botb  of  Denver,  for  appellant  Henry  How- 
ard, Jr.,  of  Denver,  for  appellee. 

KINO,  J.  This  Is  an  action  brought  by  ap- 
pellee to  recover  from  appellant  the  princi- 
pal sum  of  11,770,  together  with  interest 
thereon  at  8  per  cent  per  annum ;  the  prin- 
cipal sum  named  being  an  amount  of  money 
paid  by  plalntifC  to  defendant  to  be  by  him 
invested  for  plaintiff  In  the  purchase  of  cer- 
tain specified  stock  In  a  mining  company,  and 
which  was  by  him  so  invested. 

The  complaint  contained  two  causes  of  ac- 
tion, the  first  in  tort  and  the  second  in  con- 
tract By  the  first  it  was  in  substance  al- 
leged: That  defendant,  about  November  12, 
1900,  represented  himself  to  be  the  president 
of  the  Butterfly-Terrible  Gold  Mining  Com- 


pany, a  corporation,  and  that  said  company 
owned  valuable  mines  known  as  the  Silver 
Bell  Group  In  San  Miguel  county,  Colo.,  upon 
which  a  great  amount  of  development  work 
had  been  done.  That  wrongfully  and  with 
Intent  to  procure  money  from  the  plaintiff, 
defendant  stated  that  rich  deposits  of  ore 
bad  been  discovered,  and  that  there  was 
"ore  in  sight"  sufficient  to  pay  dividends  for 
a  number  of  years.  That  plaintiff,  relying 
upon  said  representations,  purchased  shares 
of  stock  in  said  company  as  follows:  Novem- 
ber 12,  1900,  5,000  shares  for  $1,000;  March 
12,  1901,  1,000  shares  for  $385;  August  10, 
1901,  1,000  shares  for  $385.  That  defendant 
represented  that  said  Investment  was  per- 
fectly safe  and  advised  plaintiff  to  place  all 
the  money  she  had  therein.  That  iu  fact 
there  was  only  a  small  body  of  ore  in  said 
mines,  which  was  of  little  or  no  value,  and 
that  dividends  were  not  paid  except  for  a 
part  of  the  year  1901.  That  the  stock  waa 
worthless.  That  February  27.  1907,  plaintiff 
made  demand  of  defendant  for  the  sum  of 
$1,770  with  interest  thereon,  as  damages. 

For  a  second  cause  of  action  plaintiff  made 
substantially  the  same  allegations  as  in  the 
first,  with  the  exception  of  an  additional 
paragraph,  as  follows  (the  original  was  not 
in  italics):  'That  as  Inducement  for  plaintiff 
to  purchase  said  mining  stock  in  the  Butter- 
fly-Terrible Mine,  and  as  a  contract  between 
the  plaintiff  and  defendant,  the  defendant 
contracted  with  the  plaintiff,  on  or  about 
the  12tb  day  of  November,  A.  D.  1900,  that 
if  she  would  buy  said  stock  (which  she  al- 
leges  she  did)  he  icould  see  her  out  In  her 
purchases,  and  see  that  she  received  her 
money  tcith  good  interest  thereon,  and  that 
she  should  not  lose)  anything  by  her  said 
investment."  And,  after  alleging  the  Invest- 
ment of  this  money  in  tlie  stock,  and  that 
the  stock  purchased  as  aforesaid  was  of  no 
value  whatever,  alleged:  "That  the  plaintiff 
frequently  called  upon  the  defendant  there- 
for, and  he  repeatedly  assured  and  promised 
her  that  she  should  have  her  money  and  in- 
terest thereon,  the  last  of  said  promises  be- 
ing on  or  about  the  1st  day  of  October,  A. 
D.  1903,  and  requested  her  to  wait  therefor; 
and,  relying  upon  said  request  and  promises, 
the  plaintiff  extended  the  time  for  the  de- 
fendant to  pay  said  money  and  took  no  steps 
to  enforce  the  collection  thereof  until  the 
27th  day  of  February,  A.  D.  1907  (more  than 
six  years  after  the  purchase),  at  which  time 
the  plaintiff  made  demand  upon  the  defend- 
ant." She  demanded  Judgment  for  the  sum 
of  $1,770  and  interest  thereon  from  and  aft- 
er August  10,  1901,  at  8  per  cent  per  annum, 
and  that  defendant  be  found  guilty  of  fraud 
and  be  committed  to  the  county  Jail  of  the 
city  and  county  of  Denver  until  the  Judg- 
ment was  paid,  together  with  costs. 

Demurrer  to  the  flrst  cause  of  action  was 
sustained,  whereupon  plaintiff  asked  and  ob- 
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talned  leave  to  dismiss  said  cause  of  action 
without  prejudice,  and  the  case  was  tried 
solely  upon  the  second  cause  of  action. 

Defendant,  for  first  defense,  admitted  the 
corporate  capacity  of  the  Butterfly-Terrihle 
Gold  Mining  Company;  that  on  or  about  No- 
vember 12,  1900,  said  company  was  operating 
valuable  mining  property  in  San  Jliguel 
county,  Colo.,  upon  which  there  were  tunnels, 
shafts,  drifts,  and  crosscuts,  and  deposits  of 
ore  bearing  gold  and  silver,  and  that  he  so 
represented  to  plaintiff;  that  plaintiff  made 
demand  on  him  for  the  sum  of  $1,770,  on  or 
about  February  27,  1907,  no  part  of  which 
had  been  paid  by  him  to  plalntlfT.  Denied 
all  other  allegations  of  said  cause  of  action. 
For  second  and  third  defenses,  defendant 
pleaded  the  statute  of  limitations.  For  a 
fourth  defense,  denied  that  he  had  made  the 
pretended  contract,  assurances,  promises,  and 
requests  alleged  in  plaintiff's  second  cause 
of  action,  or  any  of  them,  and  alleged  that 
at  the  time  mentioned  he  was  a  stockbroker, 
engaged  In  buying  and  selling  mining  stocks 
for  his  customers,  and  that  in  the  course  of 
said  business  as  broker  he  sold  for  a  custom- 
er to  said  plaintiff,  on  or  about  November 
12,  1900,  5,000  shares  of  the  stodc  of  said 
mining  company  at  20  cents  per  share,  and 
bought  for  her  on  her  order,  al>oat  March  7, 
1901,  1,000  shares  at  38  cents  per  share,  for 
which  purchase  she  paid  him  a  commission 
of  $5,  and  on  August  9,  1901,  1,000  shares  at 
38  cents  per  share,  for  which  she  paid  him 
a  commission  of  $5,  and  that  these  were  the 
same  transactions  mentioned  in  the  com- 
plaint; that  during  the  entire  time  from 
November  12,  1900,  until  November  1,  1901, 
stock  in  said  mining  company  was  market- 
able; that  the  market  price  thereof  at  no 
time,  as  bought  and  sold,  fell  below  the 
price  of  21  cents  per  share,  and  that  the 
price  and  value  of  said  stock  from  January 
1,  1901,  to  October  31,  1901,  ranged  from 
261^  cents,  the  lowest,  to  48  cents,  the  high- 
est, per  share;  that  all  of  said  facts  were 
well  known  to  the  plaintiff;  that  plaintiff 
did  not  at  any  time  authorize  defendant  to 
sell  or  dispose  of  said  stock,  or  any  part  of 
It;  that  during  said  time  plaintiff  might  and 
could  have  sold  her  stock  at  such  price  as  to 
enable  her  to  receive  her  entire  investment 
with  good  interest,  and  without  loss,  but 
ihnt  she  failed,  neglected  and  refused  to  sell. 
To  this  answer  plaintiff  filed  a  reply  denying 
ench  and  every  allegation,  except  that  she 
admitted  that  defendant  was  a  stockbroker, 
and,  as  such,  sold  her  the  mining  stock  as 
set  forth  in  the  fourth  defense. 

The  evidence  upon  the  part  of  plaintiff 
consisted  of  her  testimony  and  that  of  her 
sister,  together  with  certain  letter^  and 
statenjents  received  by  plaintiff,  or  by  her 
sister,  the  contents  of  which  plaintiff  had 
seen.  Plaintiff's  testimony,  briefly  and  In 
substance,  is:  That  she  had  been  acquainted 
with  the  defendant  prior  to  November  12, 


1900,  and  that  he  had  solicited  her  to  buy 
stock  in  this  company,  in  support  of  which 
she  submitted  a  letter  addressed  to  her,  dat- 
ed September  22,  1900  (being  in  the  form  of 
a  prospectus),  stating  the  production  of  the 
mine  during  the  month  of  August  of  that 
year,  together  with  the  net  earnings  and 
production  up  to  September  18th,  and  that 
there  was  "absolutely  no  question  about  the 
ability  of  the  Butterfly  to  pay  dividends," 
closing  said  letter  with  tlie  following:  "If 
you  have  lost  money  In  other  stocks  this 
year,  this  Is  an  opportunity  to  more  than 
make  up  your  losses,  for  at  the  rate  at 
which  the  shipments  are  increasing,  with  an 
even  higher  Increase  in  the  net  earnings 
each  month,  we  believe  the  stock  la  .absolute- 
ly certain  to  double  In  value.  We  strongly 
urge  you  to  send  in  your  orders  to  l>e  exe- 
cuted at  market  immediately  for  as  much 
of  the  stock  as  you  can  possibly  carry,  and 
feel  it  is  certain  to  bring  you  most  satisfac- 
tory returns,  both  In  dividends  and  by  an 
even  greater  gain  in  its  market  value."  Al- 
so, a  letter  to  plalntilTs  sister,  dated  No- 
vember 10,  1900,  which  plaintiff  liad  read 
prior  to  her  purchase  on  the  12th,  as  follows: 
"When  you  called  to  see  me  last  about  But- 
terfly you  will  remember  that  I  told  you  to 
wait  until  we  had  certain  matters  arranged 
which  were  then  pending,  and  that  if  the 
deal  went  through  on  which  I  was  working, 
you  were  to  take  2,000  shares.  I  have  got- 
ten matters  arranged  so  we  are  going  to  close 
this  deal  up  Monday,  and  you  will  be  safe 
in  putting  every  dollar  you  have  on  earth  in- 
to it  under  the  conditions.  Tlie  stodc  is 
selling  strongly  at  20t  and  lias  been  for 
some  days,  and  I  believe  It  is  absolutely 
certain  to  go  up  within  the  next  ten  days. 
I  understand  your  position  exactly,  and  I 
would  not  accept  the  order  now  if  we  had  not 
gotten  things  fixed  so  that  I  know  you  can- 
not lose  on  It.  Please  answer  by  bearer 
if  you  can  come  in  Monday  morning  early. 
I  presume  this  will  interfere  with  your  work, 
but  there  is  enough  at  stake  to  more  tlian 
make  up  the  loss  of  an  hour  or  two  that 
day.  As  I  took  the  order  conditionally  in 
this  way,  you  will  get  the  benefit  of  the 
market  price  of  the  stock  on  that  date.  We 
have  all  the  money  pledged  we  need,  and 
are  going  to  make  the  payment  Monday 
morning,  so  that  you  will  run  absolutely  no 
risk,  and  as  I  know  I  can  make  money  for 
you  on  the  rise,  I  hope  Miss  Bahrenburg  will 
be  able  to  do  something  in  it  as  well.  When 
we  pay  the  money  over  the  stock  is  abso- 
lutely certain  to  advance,  and  nothing  can 
prevent  it.  Kindly  let  me  know  when  to 
expect  you,  and  believe  me,  Yours  very  truly, 
[Signed]  Calvin  Bullock."  (Miss  Bahren- 
burg mentioned  in  the  letter  is  the  plaintiff 
herein;  that  being  her  name  before  marriage.) 
On  November  12,  1900,  plaintiff  went  to 
defendant's  office  in  the  Equitable  Building, 
taking  with  her  fl.OOO  to  invest  in  the 
stock,  at  which  time  she  says  defendant  told 
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her  aboat  the  ore  in  sight,  and  that  It  would 
pay  dividends  for  years  to  come;  that  she 
need  not  fear,  "that  it  was  an  absolutely 
safe  investment,  and  that  he  would  see  me 
out  with  my  money,  and  good  Interest"; 
and  that  acting  upon  his  statements  and 
representations,  she  gave  him  the  money; 
but  that  she  bad  decided,  before  she  went  to 
see  him,  to  invest  $1,000  in  the  stock.  For 
ttiat  sum  she  received  5,000  shares,  which 
she  asked  the  defendant  to  keep  in  his  vault 
for  her.  Thereafter,  on  the  dates  named  in 
in  the  complaint,  she  purcbased  2,000  addi- 
tional shares,  paying  therefor  $770  including 
commissions.  She  testified  that  at  each  of 
tbe  subsequent  purchases,  namely,  in  March 
and  August,  1901,  defendant  again  made 
statements  to  tbe  effect  tliat  the  investment 
was  absolutely  safe,  and  that  be  would  see 
her  out  with  her  money  and  good  interest, 
and  advised  her  to  put  into  the  stock  every 
dollar  she  had  or  could  procure,  and  that 
she  bought  acting  upon  such  statements  and 
representations.  On  cross-examination  slie 
stated  that  she  had  such  implicit  confidence 
in  the  defendant  that  she  would  have  invest- 
ed tbe  money  upon  bis  advice;  that  she  bad 
not  asked  blm  for  his  guarantee.  She  fur- 
ther testified  that  in  October,  1903,  she  had 
a  conversation  with  defendant  about  this 
money,  at  which  time  he  explained  the  op- 
eration of  tbe  mine  and  advised  her  to  wait 
a  year,  to  await  developments,  to  which  she 
consented;  that  at  ttiat  time  he  told  her  the 
ore  bad  pinched  out  and  the  value  of  tbe 
stock  bad  gone  down;  that  be  bad  told  her 
in  1902  the  stock  bad  gone  down  to  15  cents, 
or  lower,  and  not  to  sell  it  at  that  low  price; 
that  it  had  been  taken  off  to  Colorado  Springs 
Stock  Exchange,  and  that  he  thought  they 
would  strike  new  ore  and  tbe  stock  would 
be  worth  more  later;  that  she  did  not  re- 
member whether  she  had  received  printed 
market  reports  after  tbe  first  purchase,  but 
that  she  bad  received  notice  of  dividends, 
and  was  paid  dividends  on  tbe  stock,  tbe 
first  about  January  28,  1901,  of  one-half  cent 
per  sliare,  tbe  second  a  couple  of  months 
later,  of  three-quarters  of  a  cent  per  share, 
and  tbe  third  a  little  later,  of  3^  quarters 
of  a  cent  per  share.  Upon  each  of  the  pur- 
chases defendant  sent  plaintiff  a  receipt  in 
the  following  form: 

"Miss  M.  E.  Bahrenburg,  City — Dear  Sir: 
I  have  bought  for  your  account  and  risk: 

Dats    Shares       Stock       Price    Commis-    Rev-    Tax 

■Ion         enue 
C.OeO     Butterfly       20  net  1,000 

Not.  12  By  check  Cr.   1,000. 

"Very  truly  youra,  Calvin  Bullock." 

Plaintiff's  sister  was  present  at  each  con- 
versation, and  her  testimony  was  substan- 
tially tbe  same  as  plaintiff's.  Relative  to 
tte  conversation  In  1902,  at  wbich  the  de- 
fendant advised  them  not  to  sell  and  that 
the  stock  was  taken  off  tbe  market,  she  tes- 
tified: "Q.  What  did  be  say — the  words,  just 
as  near  as  you  can}    A.  He  advised  us  to 


hold  the<  stock  until  later.  Q.  Go  on,  tell 
the  rest  of  It.'  A.  I  don't  know  as  I  can^ 
word  for  word.  Q.  Just  tell  in  your  own 
words.  A.  I  think  I  bave  given  it  In  sub- 
stance, what  was  said;  that  she  was  to  bold 
and  not  to  sell.  Q.  Any  particular  time 
asked  to  hold  it,  or  anything  of  the  kind? 
A.  No,  for  an  advance.  Q.  What  did  Mrs. 
Lewis  say  to  that?  A.  She  consented  to  do 
so."  On  cross-examination  the  witness  said 
that  at  the  conversation  In  1902  defendant 
told  them  the  stock  had  been  taken  off  tbe 
mining  exchange,  and  tliat  there  was  no 
present  sale  for  it,  and  advised  them  to  hold 
it,  saying  be  believed  tbe  mine  would  develop 
into  a  good  one. 

lurougbout  plaintiff's  examination  tbe 
court  refused  to  permit  either  the  plaintiff 
or  the  defendant  to  go  into  tbe  question  of 
tbe  value  of  the  stock.  Defendant  objected 
to  testimony  as  to  the  value  of  the  stock  in 
1902  and  1903  on  tbe  ground  that  such  dates 
were  too  remote  from  the  date  of  the  con- 
tract to  be  admissible,  but  interposed  no  ob- 
jection to  testimony  as  to  tbe  value  of  the 
stock  from  the  date  of  the  purchase  "until 
a  reasonable  time  thereafter." 

After  plaintiff  rested,  and  upon  deter- 
mining a  motion  for  nonsuit,  tbe  court,  of  its 
own  motion,  announced  that  it  would  require 
tbe  stock  mentioned  to  be  tendered  Into 
court,  to  be  delivered  to  the  defendant  In 
case  tbe  jury  should  find  for  the  plaintiff; 
tbe  return  of  the  stock  to  be  in  addition  to 
the  allowance  of  certain  dividends  which 
tbe  evidence  showed  had  been  received  by 
tbe  plaintiff  upon  the  stock.  The  stock  was 
so  produced. 

For  the  defense,  a  witness  was  called  and 
qualified  by  showing  that  he  was  a  resident 
of  Colorado  Springs  in  tbe  brokerage  busi- 
ness, and  had  been  for  10  years,  and  in  min- 
ing stocks;  that  be  was  in  such  business  in 
1900  and  1901  on  tbe  Colorado  Springs  Min- 
ing Stock  Exchange;  that  be  knew  the  But- 
terfly-Terrible Gk>ld  Mining  Company's 
stock;  that  It  was  listed  on  that  excliange 
in  tbe  years  1900  and  1901;  that  he  was 
familiar  with  its  value  and  market  price 
during  that  time;  that  said  stock  was  sold 
on  tbe  market  to  a  considerable  extent.  He 
was  asked  the  market  value  of  ttie  stock 
between  tbe  12tb  of  November,  1900,  and  the 
1st  of  September,  1901,  but  upon  plaintiff's 
objection  was  not  permitted  to  answer. 
Thereupon  defendant  made  the  following- 
offer:  "To  prove  by  the  witness  now  ujwn 
the  stand,  and  by  other  witnesses  in  attend- 
ance: Xliat  between  the  12tb  day  of  Novem- 
ber. 1900,  and  the  1st  day  of  January,  1902, 
and  for  some  time  thereafter,  tbe  capitaf 
stock  of  the  Butterfly-Terrible  Gold  Mining 
Company,  being  the  capital  stock  of  the- 
company  referred  to  In  tbe  amended  com- 
plaint herein,  was  listed  and  bought  and 
sold  upon  the  mining  exchange  of  Colorado 
Springs,  and  was  bought  and  sold  upon  tbe- 
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stock  market  at  Denver.  That  during  all  of 
said  time  the  capital  stock  described  in  the 
amended  complaint  herein  could  have  been 
sold  upon  the  market  at  an  amount  over  and 
above  the  amount  paid  therefor  by  the  plain- 
tiff, with  good  Interest  thereon.  That  during 
a  large  portion  of  said  time,  and  within  a 
reasonable  time  after  plaintiff's  purchases, 
the  stock  could  liave  been  sold  for  not  lees 
than  40  cents  a  share,  and  during  a  portion 
of  said  time,  includuig  the  months  of  March, 
April,  May,  June,  and  July,  1901,  the  said 
stock  was  worth  and  could  liave  been  sold 
in  the  market  for  between  40  and  48  cents 
a  share,  and  that  at  no  time  after  the  12th 
day  of  November,  1900,  to  and  iucluding  the 
1st  day  of  December,  1901,  was  said  stock 
worth  at  market  price  less  than  23%  cents 
per  share,  and  tiiat  a  great  many  thousand 
shares  of  stock  of  said  company  were  bought 
and  sold  in  the  market  during  said  period,  at 
prices  ranging  from  28  cents  per  share  to 
48  cents  per  share."  Upon  objection  by 
plaintiff,  the  offer  was  refused  and  excep- 
tions taken  by  the  defendant 

Defendant  testified  that  for  14%  years  he 
had  been  a  stockbroker  in  Denver,  buying 
and  selling  mining  stocks  and  other  stocks 
on  commission;  that  he  sold  the  stock  to 
the  plaintiff  on  November  12,  1900;  that 
control  of  the  property  changed  on  that  day. 
He  denied  that  at  that  time,  or  any  other 
time,  he  had  any  conversation  in  which  he 
stated  to  plaintiff  or  to  her  sister  that,  if 
they  would  invest  their  money  in  the  stock, 
he  would  see  them  out  on  their  money  with 
interest,  or  anything  to  that  effect.  Testi- 
fied: That  the  first  5,000  shares  sold  to 
plaintiff  were  sold  by  defendant  for  a  client, 
and  the  shares  sold  her  at  later  dates  were 
purchased  by  defendant  upon  the  stock  mar- 
ket, upon  plaintiff's  order  and  at  the  mar- 
ket price.  That  at  the  time  of  the  conversa- 
tion in  1903,  the  mine  had  been  shut  down 
on  account  of  a  strike.  The  amount  of  ore 
mined  from  mouth  to  month  and  from  year 
to  year  was  shown  on  a  map  by  different 
colored  lines,  which  the  witness  showed  and 
explained  to  plaintiff.  The  ore  they  had 
been  on  had  pinched  out  as  they  wmt  liigber 
in  the  stope,  and  it  was  necessary  to  go  out 
to  the  face  of  the  mountain  to  get  the  same 
ore  shoot  at  a  different  depth.  When  the 
ore  gave  out,  the  revenue  stopped,  and  it 
was  necessary  to  raise  some  money  to  carry 
on  the  dead  work.  Some  of  the  stockholders 
put  up  some  money  to  help  carry  on  this 
work,  but  no  assessments  were  made.  At 
these  times  defendant  advised  plaintiff  not 
to  sell  her  stock,  as  it  was  not  saleable. 
That  the  strike  lasted  for  about  15  months, 
and  it  was  a  case  of  "wait"  for  everybody. 

The  Jury  returned  a  verdict  in  favor  of 
plaintiff  for  the  entire  amount  of  money  paid 
in  by  her  in  the  purchase  of  stock,  together 
with  interest  at  8  per  cent-  per  annum  from 
August  10,  1901,  less  the  sum  of  |150,  divi- 


doids  received  upon  the  stodc  Upon  this 
verdict  Judgment  was  rendered,  and  defend- 
ant appealed  to  the  Supreme  Court. 

It  will  not  be  necessary  to  discuss  all  the 
errors  assigned  by  appellant,  nor.  Indeed, 
all  that  have  been  relied  upon  in  the  argu- 
ment of  his  counseL  It  will  sufilce  to  state 
generally  the  reasons  which  make  It  neces- 
sary to  reverse  the  Judgment  and  remand 
the  cause  for  a  new  trial. 

The  errors  assigned  relate  chiefly  to  the 
ruling  of  the  court  upon  the  admissibility  of 
evidence,  and  upon  Instructions  given,  or  of- 
fered and  refused.  The  correctness  of  sudi 
ruling  depends  upon  the  construction  of  the 
contract  pleaded  and  the  consequent  theory 
upon  which  the  case  was  tried.  The  con- 
flicting theories  upon  which  the  case  was 
tried  are  well  stated  by  counsel  for  appel- 
lant: "Assuming  that  the  contract  alleged 
by  appellee  was  made,  there  were  three  the- 
ories advanced  during  the  trial  as  to  bow  it 
should  be  Interpreted.  Under  the  first  it 
is  considered  that  appellant  hound  himself 
to  pay  to  appellee,  on  demand,  the  sum  of 
money  paid  out  by  her  for  stock,  with  inter- 
est thereon.  The  second  theory  is  that  by 
the  contract  appellant  agreed  to  repurchase 
the  stock  bought  by  appellee  at  what  it  cost 
her,  and  interest;  that  neither  a  demand  by 
appellee  for  such  repurchase,  nor  a  tender 
or  offer  of  the  stock  by  her  to  appellant,  was 
necessary  before  she  began  her  action;  and 
that,  appellee's  evidence  having  shown  her 
contract,  it  was  then  sufficient  for  her  to 
tender  the  stock  at  the  trial,  not  voluntari- 
ly, but  because  compelled  by  the  court  By 
the  third  theory  the  contract  is  construed 
to  be  one  to  save  appellee  harmless  by  rea- 
son of  her  purchase  of  the  stock,  necessitat- 
ing loss  by  her  before  she  could  begin  ber 
action,  and  a  proof  of  that  loss,  and  of  the 
extent  thereof,  before  she  could  recover." 

The  theory  upon  which  plaintiff  tried  the 
case  is  not  in  doubt,  for  her  counsel  says: 
"The  appellee  insisted  upon  the  trial  that 
the  contract  was  one  for  the  direct  payment 
of  the  money  invested,  and  interest  thereon. 
There  were  only  two  conditions  in  tlUs  con- 
tract, viz.,  for  appellee  to  buy  and  pay  for 
the  mining  stock;  then  she  was  to  have  her 
money  and  good  interest  on  the  same. 
There  were  no  other  conditions  annexed  to 
this  contract  The  only  fair  construction 
of  the  contract  in  view  of  the  station  in 
life  of  the  parties,  their  education,  knowl- 
edge, and  the  circumstances  under  which  the 
purcliases  were  made,  and  the  retention  of 
the  stock  by  appellant,  is  that  appellant 
would  pay  her  her  money  and  good  interest 
without  any  conditions,  whaiever  she  de- 
manded it  of  liim."  Nor  is  the  theory  of  ap- 
pellant in  doubt;  for,  assuming  that  the 
words  claimed  by  appellee  to  liave  been 
spoken  were  spoken  by  the  defendant  with 
contractual  intent,  his  counsel  says:  "Ob- 
viously the  contract  was  that  appellee  would 
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not  lose  by  her  investment;  tbat  she  would 
be  able  so  to  dispose  of  her  purchase  that 
she  would  receive  back  her  money  Invested 
and  good  Interest.  In  view  of  the  sitna- 
tion  of  the  parties,  the  results  sought,  and 
the  subject-matter  of  the  contract,  no  other 
construction  or  interpretation  is  reasonable 
or  even  possible.  It  was  a  contract  of  in- 
demnity against  loss.  All  that  appellee 
sought,  expected,  or  desired  was  an  assur- 
ance that  she  would  not  lose  the  money  she 
invested  or  the  Interest  thereon." 

The  learned  judge  who  presided  at  the 
trial  seems  not  to  have  adopted  the  theory 
of  either  the  plaintiff  or  the  defendant.  But, 
If  we  judge  correctly  from  his  remarks  made 
during  the  trial,  his  action  in  requiring  the 
stock  to  be  produced  and  tendered,  and  the 
iustmctlons  given  upon  the  measure  of  dam- 
ages, the  court  adopted  the  second  of  the 
three  conflicting  theories  hereinbefore  set 
forth,  namely,  that  the  contract  was  for  the 
repurchase  of  the  stock.  Such  is  indicated 
by  his  remark  during  the  progress  of  the 
trial  that  the  second  cause  of  action  was 
"based  npon  a  promise  to  redeem  the  stock," 
followed  by  his  order  requiring  the  stock  to 
be  produced  and  tendered  without  the  same 
iiavlng  been  pleaded,  over  the  objection  of 
the  defendant  and  without  the  approval  of 
the  plaintiff,  who,  in  her  brief,  said:  "Ap- 
pellee was  at  a  loss  then,  as  now,  to  see  any 
reason  or  rule  or  tight  of  the  court,  upon 
Its  own  motion,  to  require  her  to  tender  the 
stock  into  court.  Appellee  never  has  claim- 
ed, and  does  not  now  claim,  that  her  con- 
tract with  the  defendant  was  one  to  repur- 
chase the  stock  on  demand." 

The  instruction  that,  if  the  jury  find  for 
the  plaintiff,  she  would  be  entitled  to  re- 
cover the  sum  of  money  paid  by  her  to  the 
defendant,  together  with  interest  from  Au- 
gust 10,  1901,  the  date  of  the  last  purchase, 
and  from  which  date  interest  was  claimed 
by  the  complaint,  could  only  be  based  upon 
the  theory  announced  by  plaintiff,  or,  upon 
the  theory  that  the  contract  was  for  the 
repurchase  of  the  stock,  upon  demand,  for 
the  purchase  price  with  interest  ' 

[1,2]  The  Supreme  Court,  in  St  Louis, 
etc.,  Co.  V.  Tiemey,  5  Colo.  682,  announced 
certain  elementary  rules  applicable  to  a  cor- 
rect interpretation  of  the  contract  under  con- 
sideration. We  quote  from  the  syllafei:  "It 
is  an  elementary  principle  that  the  object  to 
l>e  attained  in  the  construction  of  a  contract 
is  to  discover  and  effectuate  the  Intention  of 
the  parties,  and  to  this  end  the  court  will 
adopt  that  construction  which  will  bring  it 
as  near  the  actual  meaning  of  the  parties  as 
the  words  they  saw  fit  to  employ,  when  prop- 
erly construed,  will  permit  As  a  guide  to  a 
correct  interpretation,  the  law  also  permits 
the  subject-matter  of  the  contract  the  sit- 
uation of  the  parties  at  the  time  of  its  ex- 
ecution, and  all  the  surrounding  facts  and 
circumstances  to  t>e  taken  into  consideration. 


A  party  will  be  held  to  that  meaning  which 
he  knew  the  other  party  supposed  the  words 
to  bear,  if  this  can  be  done  without  making 
a  new  contract  for  the  parties." 

With  these  rules  in  view  it  Is  Impossible 
to  adopt  the  theory  of  plaintiff.  It  seems 
wholly  untenable.  The  transaction  was  not 
in  the  nature  of  a  loan  from  plaintiff  to  de-. 
fendant,  nor  of  a  deposit  payable  on  demand. 
It  was,  and  was  by  them  understood  to  be 
and  treated  as,  an  investment  of  plaintiff's 
money  by  defendant  in  mining  stocks  wUch 
did  not  belong  to  him,  upon  plaintiff's  order, 
from  which  she  hoped  to  receive  large  profit 
from  an  early  advance  in  the  market  value 
of  said  stock,  predicted  by  defendant  and 
predicated  upon  the  conclusion  of  certain 
changes  in  the  affair?  of  the  mining  com- 
pany, negotiations  for  which  were  then  pend- 
ing, and  the  promise  of  dividends  from  the 
stiowing  made  In  the  mine.  The  promise  of 
defendant,  under  any  reasonable  construc- 
tion of  the  contract  was  conditional,  so  far 
as  his  liability  to, plaintiff  was  concerned, 
upon  her  sustaining  loss  on  the  investment 
by  depreciation  of  the  stock  and  her  con- 
sequent inability  to  recover  the  amount  paid 
therefor  by  a  'resale,  or  failure  of  the  stock 
to  rise  in  value^  or  pay  dividends,  so  that 
she  could  realize  an  advance  upon  the  pur- 
ctiase  price  equal  to  good  interest  on  the 
capital.  The  situation  of  the  parties  and 
their  conduct  prior,  at  the  time  of,  and  sub- 
sequent to  the  purchase,  exclude  the  pos- 
sibility of  the  correctness  of  plaintUTs  theory. 
Aside  from  the  formal  demand  made  just 
prior  to  beginning  suit  there  is  no  evidence 
that  at  any  of  the  many  conversations  be- 
tween plaintiff  and  defendant,  during  more 
than  six  years  that  elapsed  between  the 
purchase  of  the  stock  and  the  commence- 
ment of  the  suit,  a  demand  was  made  upon 
the  defendant  to  pay  or  repay  the  money  in- 
vested, or  even  the  loss  thereon.  Plaintiff 
testified  that  she  asked  about  the  money,  and 
that  defendant  requested  her  to  wait;  but  it 
is  clearly  shown  by  her  own  and  her  sister's 
testimony  tliat  this  referred  to  her  inquiry 
about  her  stock  and  the  defendant's  advice 
to  wait  for  a  more  favorable  time  to  sell. 

Nor  do  we  think  the  contract  is  suscep- 
tible of  the  construction  apparently  placed 
upon  it  by  the  court  that  it  contemplated  the 
repurchase  of  the  stock  by  the  defendant 
"A  fundamental  canon  of  construction,  with 
reference  to  contracts  oral  and  written,  re- 
quires that  the  true  intent  or  meaning  of  the 
contracting  parties  shall  be  ascertained  and 
the  contract  be  construed,  if  possible,  so  as 
to  carry  out  such  intent"  Wolff  v.  Helbig, 
21  Colo.  490,  498,  43  Paa  133,  136.  It  is 
certain  that  neither  plaintiff  nor  defendant 
so  understood  it  Plaintiff  at  no  time  prior 
to  suit  offered  to  return  the  stock.  She  did 
not  offer  it  by  her  pleading,  nor  make  a 
tender  thereof  until  required  so  to  do  by 
the  court    It  seems  unusual  to  force  a  con- 
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struction  by  which  the  parties  to  the  con- 
tract are  declared  to  have  had  an  intention 
which  both  deny.  Both  plaintiff  and  defendant 
having  repudiated  that  theory,  we  are"  not 
disposed  to  gire  it  further  consideration,  al- 
though it  seems  to  be  the  only  theory  upon 
which  the  instruction  of  the  court  as  to  the 
measure  of  damages  could  be  predicated,  as 
we  take  it  for  granted  that  the  court  did 
not  adopt  plaintiff's  theory.  Taking  into 
consideration  the  words  used,  to  wit,  that  he 
would  see  her  out  with  her  money  with  good 
interest,  and  that  she  should  lose  nothing  up- 
on the  investment,  together  with  the  situa- 
tion of  the  parties  at  the  time,  and  all  the 
surrounding  facts  and  circumstances,  a  rea- 
sonable construction,  and  we  think  the  only 
construction  tliat  can  be  given  to  the  con- 
tract, is  that  it  was  one  of  indemnity  against 
loss,  or  guaranty  that  in  case  of  loss  defend- 
ant would  reimburse  plaintiff  to  the  extent 
of  such  loss.  Upon  that  view,  the  Instruc- 
tions of  the  court  as  to  the  measure  of  plain- 
tiff's recovery  constitute^  error  for  which 
the  Judgment  must  be  reversed.  The  con- 
tract being  one  of  indemnity,  the  plaintiff 
must  show  a  loss,  and  the  extent  of  recovery 
would  be  the  loss  sustained  measured  by  the 
difference  between  the  highest  value  of  the 
stock  within  a  reasonable  time  after  the  pur- 
chase, and  the  amount  paid  for  the  stock 
with  interest  added,  less  any  dividends  re- 
ceived thereon,  as  shown  by  the  evidence; 
such  reasonable  time  to  be  determined  by 
the  Jury  under  appropriate  Instructions 
which  take  into  consideration  the  fluctuating 
and  uncertain  values  of  mining  stocks.  And 
the  failure  of  plaintiff  to  avail  herself  of 
opportunities  to  realize  upon  her  investment 
within  such  reasonable  time  might  be  a  good 
and  complete  defense  to  the  action. 

[3,4]  Defendant  offered  the  following  In- 
struction, which  was  refused  by  the  court; 
"The  court  instructs  you  that  the  burden  of 
proof  is  upon  the  plaintiff  to  show  by  the 
preponderance  of  the  evidence  not  only  that 
the  contract  alleged  by  her  was  made  by  the 
defendant,  but  that  she  has  suffered  loss  or 
damage  thereunder,  and  that  unless  you  find 
by  a  preponderance  of  the  evidence  that  the 
stock  purchased  by  the  plaintiff  was,  within 
a  reasonable  time  after  such  purcliase,  of  no 
value,  and  continued  to  be  of  no  value  down 
to  the  present  time,  then  the  plaintiff  has 
not  suffered  the  entire  loss  which  she  claims. 
If  you  believe  from  the  evidence  that  the 
stock  was  of  some  value  and  could  have  been 
sold  in  the  market  for  some  price,  then  the 
damage  which  the  plaintiff  has  suffered,  in 
case  you  find  the  contract  was  made  as  al- 
leged, is  the  difference  between  the  highest 
value  of  such  stock  within  a  reasonable 
time  after  she  purchased  it,  or  at  any  time 
thereafter,  and  the  amount  she  paid  for  the 
same,  with  interest  on  such  difference,  and 
less  any  dividends  she  may  have  received 
upon  such  stock." 


This  Instruction  correctly  stated  the  law 
with  the  exception  of  that  portion  which 
gives  the  highest  price  of  the  stock,  at  anv 
time  after  the  purchase,  as  a  basis  for  com- 
puting loss.  We  think  the  plaintiff  would  lie 
entitled  to  a  reasonable  time  after  each  pur- 
chase within  which  to  consider  and  deter- 
mine whether  she  would  sell  the  stock  or 
wait  for  a  better  price;  that  being  reason- 
ably within  the  contemplation  of  the  parties, 
in  view  of  the  promise  of  dividends  as  well 
as  Increase  in  market  value.  The  following 
cases  are  cited  in  support  of  the  views  an- 
nounced as  to  the  character  of  the  contract 
and  the  measure  of  recovery:  Norris  v. 
Reynolds,  131  App.  Div.  818,  116  N.  Y.  Supp. 
106;  Brewster  v.  Countryman,  12  Wend.  (N. 
Y.)  446;  Belcher  v.  Loveland,  119  Mass.  539; 
Jenckes  v.  Rice,  119  Iowa,  451,  93  N.  W.  384 ; 
Lobeck  V.  Duke,  50  Neb.  568,  70  N.  W.  36; 
Kilbride  v.  Moss  et  al.,  113  Cal.  432,  45  Pac. 
812,  54  Am.  SL  Rep.  361. 

The  case  of  Norris  v.  Reynolds,  supra,  was 
one  in  which  a  sale  of  stock  was  made  by 
a  promoter  interested  in  the  corporation, 
who  said  to  plaintiff :  "I  will  guarantee  your 
money,  principal  and  Interest  For  what- 
ever amount  you  invest  in  the  stock,  you 
will  have  my  personal  guarantee."  In  con- 
struing this  contract,  the  court  said :  "From 
the  plaintiff's  own  testimony  and  the  cor- 
respondence ttiat  passed  between  the  parties, 
it  is  quite  plain  that,  although  the  word 
'guarantee'  was  used,  all  that  the  defendant 
agreed  to  do  was  to  indemnify  the  plaintiff 
against  loss  in  case  he  should  make  the  in- 
vestment. The  defendant  did  not  agree  to 
repurchase  the  plaintltCs  stock  on  demand. 

•  •  •  Proof  that  neither  the  original 
stock  nor  that  of  the  cemetery  association 
had  any  market  value  on  the  stock  exchange 
was  not  sufficient  proof  that  plalntilTB  in- 
vestment had  become  a  total  loss  and  had 
no  present  value  whatever.  Many  kinds  of 
investments  and  stocks  may  have  some  value 
although  not  dealt  in  on  the  stock  exchange. 
In  order  to  maintain  his  action  against  the 
defendant,  upon  the  defendant's  contract  of 
indemnity  against  loss,  the  plaintiff  must 
prove  that   be  has   actually   suffered  loss. 

*  •  •  In  order,  however,  to  call  upon  the 
defendant,  upon  his  contract  of  indemnity 
against  loss,  he  must  show  by  competent  evi- 
dence that  after  the  lapse  of  a  reasonable 
time  his  stock,  or  the  property  right  repre- 
sented by  it,  has  become  worthless,  or  par- 
tially worthless.  This  can  be  done  by  show- 
ing through  some  competent  witness  the 
value  of  the  stock  with  the  rights  attached 
to  it." 

This  case  seems  to  have  been  well  consid- 
ered, the  reasoning  sound,  and  the  conclusion 
pertinent  and  applicable  to  the  instant  case. 
From  the  views  we  have  expressed  it  follows 
that  in  refusing  to  admit  the  testimony  of- 
fered by  the  defendant  to  show  the  value  of 
the  stock  from  the  time  of  the  several  pur- 
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chases,  aud  for  a  period  of  some  months 
thereafter,  in  requiring  thfe  stock  to  be  pro- 
duced and  tendered,  in  denying  motion  for 
nonsuit,  and  in  giving  instructions  not  appll- 
cabie  under  a  proper  construction  of  the  al- 
leged contract,  the  court  erred. 

The  judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance with  the  views  herein  announced. 


(22  Colo.  App.  1) 

COLORADO  &   S.  RY.  CO.  v.  BRENIMAN 
et  al. 

(Court  of  Appeals  of  Colorado.    April  8,  1912. 
Rehearing  Denied  June  10,  1912.) 

1.  Cabriebs  (I  4*)— Cabbibbs  of  Live  Stock 
—Railroad  Companies. 

In  Colorado  Tailroad  companies  are  com- 
mon carriers  of  live  stock. 

lEd.  Note.— For  otlier  cases,  see  Carriers, 
Cent.  Dig.  §§  1,  462-478 ;   Dec  Dig.  |  4.*] 

2.  Cabbiers  ({  113*)— Cabbiebs  of  Fbeioht 
—When  Relation  Abises. 

A  carrier  of  freight  is  not  responsible  as 
KOch  for  goods  until  they  have  been  delivered 
to  it  for  immediate  shipment  in  condition  for 
transportation,  and  requiring  notliing  further  to 
be  done  by  and  no  further  orders  from  the  con- 
signor, and  the  goods  have  been  so  accepted  b; 
the  carrier. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  100,  101,  608-620;  Dec.  Dig.  § 
113.»] 

.3.  Carbiebs  (I  113*)— Carbiebs  of  Freight- 
When  Relation  Abises. 

In  determining  whether  the  relation  of  car- 
rier and  shipper  existed,  the  question  of  deliv- 
ery and  acceptance  of  the  freight  for  immediate 
shipment  is  not  controlled  or  materially  affect- 
ed through  any  delay  on  the  carrier's  part  in 
placing  goods  in  transit  unless  for  that  reason 
the  carrier  declined  to  accept  the  shipment,  un- 
til some  future  time,  thereby  creating  the  re- 
lation of  warehouseman,  instead  of  carrier. 

[Eil.  Note.— For  other  cases,  see  Carriers, 
Cfnt.  Dig.  II  100,  101,  608-620;  Dec.  Dig.  | 
113.*] 

4.  Cabbikrs  (8  41*)  —  Fbeioht— Delivery  to 
Carrier. 

When  a  shipper  has  done  all  in  his  power 
and  all  that  he  is  required  to  do  by  his  under- 
standing with  the  carrier  or  usages  of  the  busi- 
ness to  further  the  shipment,  it  then  becomes 
the  carrier's  duty  to  do  whatever  else  is  neces- 
sary to  put  the  goods  in  transit,  and  delivery 
to  and  acceptance  by  the  carrier  will  be  deem- 
ed complete  from  the  time  the  carrier  is  advised 
that  the  goods  are  ready  for  it. 

lEji.  Note.— For  other  cases,  see  CarrieiB, 
Cent  Dig.  {|  102-106 ;   Dec.  Dig.  {  41.*] 

5.  Carriers  (|  206*>— Live  Stock— Duty  to 
Provide  Facilities. 

A  railroad  company,  as  a  carrier  of  live 
stock,  is  obliged  to  provide  suitable  and  neces- 
sary means  and  facilities  such  as  good  and  suf- 
ficient stock  pens  and  yards  for  receiving,  load- 
ing, and  unloading  live  stock  offered  it  for  ship- 
ment, and  for  its  delivery  to  the  consignee,  and 
for  stock  unloaded  en  route  to  be  fed,  or  on  ac- 
count of  delay,  and  is  liable  for  damages  caus- 
ed to  said  stock  by  reason  of  its  failure  to  pro- 
vide such  facilities. 

[Kd.  Note.- Forv.other  cases,  see  Carriers, 
Cent.  Dig.  |§  024-928;   Dec.  Dig.  t  208.*] 


6.  Cabbiers  (S  228*)— Live  Stock— Delivebt 
OF  Shipment  to  Carbieb. 

In  an  action  against  a  carrier  of  live  stock 
for  injury  thereto,  evidence  held  to  show  that 
the  carrier  accepted  delivery  of  the  shipment  to 
a  stockyards  company  in  accordance  with  usage 
and  the  customs  of  the  business  at  that  place. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  957-960;   Dec.  Dig.  {  228.*] 

7.  Carriers  (|  218*)— Live  Stock  —  Limita- 
tion OF  Liabilitt. 

Limitation  of  liability  of  a  carrier  of  live 
stock  provided  for  in  the  shipment  contract  does 
not  apply  to  injuries  occurring  before  the  con- 
tract was  signed;  there  being  nothing  to  show 
that  the  contract  was,  or  was  intended  to  be, 
retrospective. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §|  674-696,  927,  928,  933-049;  Dec. 
Dig.  §  218.*] 

8.  Carbiebs  (|  218*)— Shipment  Cohtbaots— 
Validitt  or  Provisions. 

Provision  in  a  live  stock  shipment  con- 
tract waiving  and  releasing  all  causes  of  ac- 
tion in  favor  of  the  shipper  under  any  prior 
verlial  agreement  or  written  contract  is  void. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  K  674-696,  927,  928,  933-949;  Dec. 
Dig.  I  218.*] 

9.  Carriers  (§  215*)— Live  Stock— Injubt— 
Liability. 

A  carrier  of  live  stock  cannot  avoid  liabil- 
ity for  injury  to  a  shipment  after  it  was  re- 
ceived for  transportation  through  any  shortage 
of  cars  or  relations  existing  thereafter  between 
the  carrier  and  the  stockyards  company  at 
whose  yards  the  shipment  was  received. 

[Bid.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §  923;   Dec.  Dig.  §  215.*] 

10.  New  Trial  (|  99*)— Newlt  Discovered 
Evidence. 

In  an  action  a^inst  a  connecting  carrier 
of  live  stock  for  injury  to  a  shipment,  it  wa»< 
not  an  abuse  of  discretion  to  refuse  the  carrier 
a  new  trial  for  newly  discovered  evidence,  con- 
sisting of  the  written  contract  under  which  the 
shipment  was  transported  by  the  initial  car- 
rier, where  the  affidavits  supporting  the  motion 
did  not  set  put  such  contract  nor  its  substance, 
and  where  diligence  to  secure  the  evidence  at 
the  former  trial  was  not  shown. 

[Ed.  Note. — For  other  cases,  see  New  Trial. 
Cent.  Dig.  ||  201,  207 ;    Dec.  Dig.  |  99.*] 

Appeal  from  District  Court,  Larimer  Coun- 
ty;  James  E.  Oarrlgues,  Judge. 

Action  by  Frank  P.  Breniman  and  another 
against  the  Colorado  &  Southern  Railway 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Affirmed. 

E  E.  Whltted  and  R.  H.  Widdicombe,  both 
of  Denver,  for  appellant.  Garbutt,  Clammer 
&  Sarcbet,  of  Ft  Collins,  for  appellees. 

KING,  J.  Appellees  as  plaintiffs  below 
brought  suit  against  appellant,  alleging  that 
on  the  29th  day  of  October,  1906,  plaintiffs, 
the  owners  of  1,260  head  of  sheep,  shipped 
said  stock  from  Ghama,  New  Mexico,  over 
the  road  of  the  Denver  &  Rio  Grande  Rail- 
road Company  to  Denver,  Colo.,  consigned 
to  themselves,  and  that  these  sheep,  together 
with  the  waybills,  were  delivered  to  the  de- 
fendant company  at  Denver  on  November  1, 
1906 ;  that  plaintiffs  then  and  there  request- 
ed defendant  to  forward  said  stock  without 


*Por  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  xm.  Dig.  Key-No.  Series  ft  a«p'r  Indexes 
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delay  to  Glddlngs,  a  station  on  defendant's 
railroad  near  Ft.  Collins;  tbat  defendant 
accepted  tbe  waybills,  took  the  sheep  into 
Its  possession,  and  agreed  to  make  the  ship- 
ment as  requested;  that  defendant  failed  to 
make  prompt  shipment,  and  kept  the  sheep 
In  mnddy,  filthy,  and  Insufficient  pens  With 
Inadequate  facilities  for  feeding,  where  the 
feed  was  trodden  underfoot  and  wasted  so 
that  the  sheep  received  no  benefit  therefrom, 
and  In  which  they  were  exposed  to  Inclem- 
ent weather,  by  rejison  of  which  160  sheep, 
of  the  value  of  |424,  died,  and  the  rest 
shrank  in  weight  and  deteriorated  in  value 
to  the  amount  of  $215.  Other  damage  was 
alleged,  but  withdrawn  from  the  Jury. 

Defendant  pleaded  (1)  a  general  denial; 
(2)  that  the  sheep  were  shipped  to  Denver, 
and  there  delivered  to  the  Denver  Union 
Stockyard  Company,  by  which  they  were  re- 
tained until  November  4th,  wnen  they  were 
received  and  loaded  by  the  defendant  and 
shipped  to  Ft  Collins;  that  the  said  stock- 
yard company  was  not  an  agent  of  the  de- 
fendant; that  defendant  had  nothing  to  do 
with  said  sheep  until  received  by  It  on  the 
4tb  of  November ;  that  any  delay  In  ship- 
ment was  caused  solely  by  the  absolute  in- 
ability of  the  defendant  to  procure  cars; 
(8)  that  the  shipment  named  in  the  com- 
plaint was  received  by  the  defendant  on  No- 
vember 4th,  and  transported  under  a  certain 
written  agreement  known  as  a  "limited  lia- 
bility live  stock  contract,"  entered  into  on 
said  date  between  plaintiffs  and  defendant, 
by  which  plaintiffs'  claims  were  released  and 
discharged.  The  reply,  after  denying  other 
affirmative  allegations  of  the  answer,  admit- 
ted the  execution  of  the  contract,  but  denied 
that  the  claim  of  plaintiffs  in  this  case  Is 
controlled  by  said  agreement,  and  sought  to 
avoid  the  conditions  set  forth  in  the  thir- 
teenth, fifteenth,  and  twenty-first  paragraphs 
of  said  contract  by  alleging  that  the  written 
notice  of  loss  required  by  paragraph  13  was 
given  as  soon  as  possible  after  learning  the 
extent  of  the  damage;  that  suit  was -begun 
within  90  days  after  the  happening  of  the  in- 
Jury,  as  required  by  paragraph  16,  and  deny- 
ing the  waiver  or  release  provided  for  in 
paragraph  21. 

Paragraphs  13  and  21  of  said  contract  are 
as  follows: 

"(13)  All  claims  for  loss  or  damage  from 
any  source  shall  be  presented  to  the  carrier 
within  ten  days  from  the  date  of  the  unload- 
ing of  said  stock  at  destination,  and  before 
said  stock  has  been  mingled  with  other 
stock ;  otherwise,  such  claims  shall  be  deem- 
ed to  be  waived,  and  the  carriers  shall  be 
discharged  from  liability.  Any  carrier  lia- 
ble on  account  of  loss  or  damage  to  any  of 
said  stock,  shall  have  the  benefit  of  any  In- 
surance thereon." 

"(21)  As  a  further  consideration  for  the 
reduced  rate  herein  given,  the  shipper  here- 
by releases  and  waives  any  and  all  causes 


of  action  for  damages,  or  otherwise,  by  rea- 
son of  any  written  or  verbal  contract  for 
the  shipment  of  said  cattle,  or  any  of  them, 
prior  to  the  execution  hereof." 

The  cause  was  tried  to  a  Jury  upon  in- 
structions given  by  the  court  which  practi- 
cally eliminated  the  written  contract  from 
consideration  and  denied  Its  applicability  to 
the  cause  of  action,  and  placed  the  obliga- 
tion, duty,  and  liability  of  the  defendant  as 
at  common  law,  that  of  practical  insurer  of 
the  freight,  after  it  was  received  and  ac- 
cepted by  the  defendant  as  a  common  car- 
rier; and  charged  that  In  case  the  jury 
found  that  upon  the  day  following  the  ar- 
rival of  the  sheep  In  Denver  the  agent  of 
the  Denver  &  Rio  Grande  Railroad  Company 
delivered  to  the  defendant  company  the  bUls 
of  lading  of  said  sheep,  and  that  the  sheep 
were  accepted  by  the  defendant  at  the  stock- 
yards for  shipment,  and  were  at  that  time 
ready  for  shipment,  the  defendant  must,  in 
law,  be  deemed  to  have  accepted  and  receiv- 
ed the  sheep  on  the  day  it  received  the 
waybills  or  bills  of  lading  from  the  Denver 
&  Rto  Grande  Railroad  Company ;  and  far- 
ther, in  effect,  that  failure  of  plaintiffs  to 
present  claim  for  loss  or  damage  within  10 
days  from  the  unloading  of  the  stock  at  Its 
destination,  as  required  by  said  paragraph 
13,  would  not  bar  plaintiff^'  claim  If  the 
same  was  presented  within  a  reasonable 
time  after  the  amount  of  the  loss  had  been 
ascertained  in  case  the  Jury  should  further 
find  that  the  lapse  of  time  did  not  prejudice 
the  rights  of  the  defendant  Instruction 
No.  2. 

The  grounds  of  error  relied  on  In  the 
briefs  of  counsel  for  appellant  are  as  fol- 
lows: (1)  Appellees  were  not  entitled  to  have 
the  cause  as  made  submitted  to  the  Jury, 
for  the  reason  (a)  that  appellant  was  not 
responsible  nor  liable  for  the  condition  of 
the  stockyards;  (b)  appellees  were  preclud- 
ed from  asserting  their  claim,  because  made 
too  late.  (2)  The  court  erred  in  the  instruc- 
tions given,  namely.  Instructions  2,  3,  and  4. 
(8)  The  court  erred  in  refusing  to  give  In- 
structions requested  by  appellant  (4)  The 
motion  for  a  new  trial  was  erroneously  over- 
ruled. 

The  principal  evidence  upon  the  questions 
herein  to  be  considered  was  given  by  F.  F. 
Broiiman,  brother  of  one  of  the  plaintiffs, 
who  accompanied  the  shipment,  and  by  X.  J. 
Bums,  agent  at  the  Union  stockyards  for  the 
defendant  company.  Hie  shipping  contract 
between  the  Denver  &  Rio  Grande  Railroad 
Company,  Initial  carrier,  and  the  plaintiffs, 
was  not  In  -evidence.  Breniman  testified 
that  the  sheep  were  billed  over  the  Denver 
&  Rio  Grande  railroad  from  Chama,  N.  M., 
to  Ft  Collins,  Colo.;  that  they  arrived  in 
Denver  about  8  o'clock  on  the  evening  of 
October  31st;  that  he  went  to  the  office  of 
the  Initial  carrier  to  see  If  the  sheep  could 
be  sent  on  Immediately  to  Ft  Collins,  and 
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waa  told  by  the  agent  of  that  company  that 
they  would  be  tnmed  over  to  the  defendant 
company;  that  said  agent  notified  the  de- 
fendant's agent,  who  declined  to  receive  the 
sheep  that  evening  on  board  cars  (the  reason, 
as  admitted  by  counsel  for  both  plaintiffs 
and  defendant  being  that  the  sheep  had  been 
on  board  the  cars  at  that  time  for  28  hours 
without  feed  or  water,  and,  under  the  feder- 
al statute,  must  be  unloaded);  that  said 
sheep  were  sent  to  the  Union  stockyards  and 
unloaded.  About  10  o'clock  November  1st 
witness  went  to  the  office  of  the  defendant  at 
the  stockyards,  and  asked  the  agent  when 
the  sheep  would  be  shipped;  the  agent  re- 
plying that  be  thought  about  6  o'clock  on 
that  day.  About  5  o'clock  witness  was  told 
by  said  agent  that  they  would  go  out  on  the 
10  o'clock  train,  and  later  that  they  would 
go  about  12  o'clock,  then  at  3  in  the  morning, 
and  at  this  time  witness  was  told  to  go  to 
bed,  and  he  would  be  called.  Next  morning 
(November  2d)  witness  again  saw  the  agent, 
who  then  told  him  that  the  sheep  bad  not 
been  loaded  because  the  bills  of  lading  had 
not  been  tnmed  over  by  the  Denver  &  Rio 
Grande  Railroad  Company.  Witness  then 
got  the  agent  of  that  company,  and  accom- 
panied him  to  the  defendant's  office,  and 
found  that  the  bills  of  lading  had  been  de- 
livered to  and  were  In  the  hands  of  defend- 
ant's agent,  who  then  told  witness  that  the 
sheep  bad  not  been  billed  out,  and,  even 
if  the  bills  were  there,  would  not  have  been 
billed,  because  witness  bad  not  ordered  the 
sheep  loaded;  that,  If  no  one  had  been  with 
the  sheep,  they  would  have  been  shipped, 
but  where  they  were  accompanied  it  was  ex- 
pected that  the  man  in  company  would  order 
them  loaded.  Witness  then  ordered  cars  and 
that  the  sheep  be  loaded;  admitted  that  he 
knew  there  was  a  general  shortage  of  cars, 
but  testified  that  nothing  was  said  to  him  at 
that  time  about  shortage,  and  he  did  not 
know  there  was  a  shortage  for  that  ship- 
ment 

Burns,  defendant's  agent,  could  not  re- 
member when  the  bills  of  lading  were  re- 
ceived by  him  from  the  Initial  carrier.  He 
testified  that  it  was  not  usual  for  the  initial 
carrier  to  deliver  bills  of  lading,  but  to  give 
a  transfer  sheet,  although  sometimes  the  re- 
ceiving road  would  take  the  waybills  In 
order  to  save  time.  His  waybills  showed 
that  he  had  received  the  bills  from  the  initial 
carrier;  that  shipment  had  been  made  over 
the  Denver  &  Rio  Grande  from  Chama,  New 
Mexico,  consigned  to  plalntlfTs  at  Ft  Collins 
with  final  destination  at  Omaha,  under  a 
through  rate  with  "feed  In  transit"  provi- 
sions, but  not  on  a  through  contract  He  tes- 
tified that  it  was  the  custom  of  the  yardmas- 
ter  at  the  stockyards,  upon  arrival  of  stock 
billed  to  points  beyond,  to  post  a  bulletin 
showing  the  fact  of  arrival,  place  of  ship- 
ment, consignee,  route,  and  destination;  that 
each  road  bad  its  separate  bulletin,  and  that 


he  supposed  such  a  bulletin  was  posted  No- 
vember 1st  showing  the  shipment  in  ques- 
tion, and  that  he  saw  It;  that  the  reason  for 
delay  in  shipment  was  a  shortage  of  cars, 
and  the  fact  that  plaintiffs'  agent  accompa- 
nying the  sheep  did  not  order  them  loaded. 
It  was  shown  that  several  railroad  compa- 
nies, including  the  defendant  and  the  initial 
carrier,  bad  agencies  and  offices  at  the  stock- 
yards, and  received  and  discharged  live 
stock  at  that  point;  that  there  was  a  rush 
of  business  at  that  time  and  the  stockyards 
were  crowded;  that  the  sheep  were  confined, 
without  shelter,  in  open  pens  in  cold  and 
stormy  weather,  and  the  yards  deep  in  mud 
without  facilities  for  feeding;  that  upon  ar- 
rival at  Ft  Collins  12  of  the  sheep  were 
dead,  and  the  others  so  weak  that  many  of 
them  had  to  be  hauled  to  the  feeding  pens, 
and  that  within  a  few  days  160  of  them  died 
and  a  number  more  later.  The  purpose -of 
plaintiffs  was  to  feed  and  fatten  the  sheep 
at  Ft  Collins  before  proceeding  to  the  final 
destination  named.  The  jury  returned  a  ver- 
dict in  favor  of  plaintiffs. 

[1-3]  1.  In  this  state  railroad  companies 
are  common  carriers  of  live  stock.  Railway 
Co.  V.  Rainey,  19  Colo.  225,  34  Pac.  986. 
"The  general  rule  maintained  by  all  the  au- 
thorities is  that  carriers  of  live  stock  are 
liable  absolutely  for  loss  of  or  injury  to  stock 
intrusted  to  them  for  transportation,  Uke 
other  conunon  carriers,  unless  the  loss  or 
injuries  were  occasioned  by  the  act  of  God, 
or  the  public  enemy,  or  the  negligence  of  the 
shipper,  except  that  they  are  not  liable  for 
loss  or  injury  caused  by  the  'proper  vice'  or 
natural  propensities  of  the  animals  them- 
selves, and  not  by  any  negligence  on  the 
part  of  the  carriers."  Moore  on  Carriers,  p. 
509;  Railway  Co.  v.  Rainey,  supra.  But  the 
authorities  are  uniform  in  holding  that  the 
carrier  is  not  responsible,  in  that  capacity, 
for  goods,  until  they  have  been  delivered  to 
the  carrier  for  immediate  shipment  In  condi- 
tion for  transportation,  and  requiring  noth- 
ing further  to  be  done  by,  and  no  further  or- 
ders from,  the  consignor,  and  the  goods  have 
been  so  accepted  by  the  carrier.  Elliott  on 
RaUroads  (2d  Ed.)  {  1409;  Hutchinson  on 
Carriers  (3d  Ed.)  j  113;  Moore  on  Carriers, 
p.  133;  6  Cyc.  p.  614.  To  effect  such  a  de- 
livery to  the  carrier  there  must  be  either  ac- 
tually or  in  legal  effect  a  complete  surrender 
to  it  of  possession  and  custody,  and  as  a  con- 
sequence all  control  over  the  goods  must  be 
abandoned  by  the  owner  until  the  purpose  of 
the  bailment  has  been  accomplished;  and, 
until  this  has  been  done,  it  cannot  be  said 
that  the  carrier  has  assumed  any  responsi- 
bility for  the  goods  as  carrier.  Hutchinson 
on  Carriers  (1st  Ed.)  i§  72,  73;  Moore  on  Car- 
riers, p.  133.  The  question  of  delivery  and 
acceptance  for  immediate  shipment  does  not 
seem  to  be  controlled,  nor  to  any  considerable 
extent  affected,  by  the  fact  that  there  may 
be^  or  is  expected  to  be,  some  delay  on  the 
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part  of  the  carrier  in  placing  tbe  goods  in 
transitu,  unless  for  that  reason  the  carrier 
declines  to  accept  the  goods  for  shipment 
until  some  future  time,  and  thereby  its  lia- 
bility, if  any,  becomes  tliat  of  warehouseman, 
instead  of  carrier.  The  rule  in  that  respect 
seems  to  be  fairly  stated  in  Railway  Co.  v. 
Murphy,  60  Ark.  333,  338,  30  S.  W.  419,  420 
(46  Am.  St.  Rep.  202),  quoted  as  authority  by 
counsel  for  both  plaintiffs  and  defendant,  and 
being  as  follows:  "When  the  shipper  sur- 
renders the  entire  custody  of  his  goods  to  the 
carrier  for  immediate  transportation,  and  the 
carrier  so  accepts  them,  eo  instanti  the  lia- 
bility of  the  common  carrier  commences. 
When  this  occurs,  the  delivery  is  complete, 
and  it  matters  not  how  long,  or  for  what 
cause,  the  carrier  may  delay  putting  the 
goods  in  transitu.  If  a  loss  is  sustained,  not 
occasioned  by  the  act  of  God,  or  the  public 
enemy,  the  carrier  is  responsible.  But,  on 
the  contrary,  as  there  Is  no  divided  duty  of 
safe  keeping,  and  no  apportionment,  in  the 
event  of  loss,  between  the  owner  and  the  car- 
rier, the  surrender  of  control  over  the  goods 
by  the  shipper  must  be  such  as  to  give  the 
carrier  the  unqualified  right  to  put  at  once 
in  itiuere,  and  the  carrier  must  have  accept- 
ed them  for  that  purpose."  And  also  in  El- 
liott on  Railroads,  §  1409,  as  follows:  "Rail- 
road companies  are  held  to  the  liability  of 
warehousemen,  not  to  that  of  common  car- 
riers, for  goods  deposited  with  them  other- 
wise than  for  immediate  shipment.  Thus,  if 
the  shipment  is  not  to  begin  until  further  or- 
ders from  the  consignor,  or  something  has 
been  done  by  him,  the  carrier's  liability  at- 
taches the  Instant,  but  not  before,  the  orders 
have  been  given,  or  the  something  has  been 
done.  If,  however,  the  delay  In  shipment  Is 
due,  not  to  the  request  or  default  of  the  con- 
signor, but  to  the  exigencies  of  the  railroad 
company's  business  or  to  Its  default,  the  car- 
rier's liability  usually  dates  from  the  deposit, 
and  not  from  the  commencement  of  the  Jour- 
ney. Thus,  where  goods  bearing  the  con- 
signee's name  and  address  are  delivered  to 
a  railroad  company,  without  agreement  to 
the  contrary,  the  delivery  is  equivalent  to  an 
express  order  to  ship  immediately;  and  the 
fact  that  the  consignee  consents  that  they 
may  wait  in  the  freight  house  because  the 
company  has  no  car  ready  will  not  relieve  it 
from  liability  as  an  insurer." 

[4]  It  has  been  held  that  whether  freight 
has  been  delivered  to  a  common  carrier  so  as 
to  fix  its  llablUty  as  such  Is  a  mixed  question 
of  law  and  fact,  and  delivery  may  be  shown 
by  proving  that  the  freight  was  sent  to  the 
place  where  the  carrier  was  accustomed  to 
receiving  it,  and  that  notice  was  duly  given 
that  it  was  there  for  transportation.  Elliott 
on  Railroads,  §  1413.  And  that  the  liability 
of  a  common  carrier  begins  with  the  actual 
delivery  to  It,  or  with  such  notification  as, 
under  the  usages  of  business,  constitutes  a 
constructive  delivery.    Id.  H  1443, 1412.    And 


when  the  owner  of  the  goods  has  done  all  in 
Ids  power,  and  all  that  he  is  required  to  do 
by  his  understanding  with  the  carrier,  or  the 
usages  of  the  business,  to  further  the  ship- 
ment, it  then  becomes  the  duty  of  the  car- 
rier to  do  whatever  else  is  necessary  to  put 
the  goods  in  transitu,  and  the  delivery  and 
acceptance  will  be  considered  as  complete 
from  tbe  time  the  carrier  is  informed  that 
tbe  goods  are  ready  for  It  (Hutchinson  on 
Carriers,  {  125;  Elliott  on  Railroads,  {  1404: 
Illinois  Central  Ry.  Co.  v.  Smyser  &  Co.,  38 
111.  354,  87  Am.  Dec.  301),  apd  that  no  formal 
acceptance  is  necessary  (Eaiiott  on  Railroads, 
§  1404,  and  cases  cited).  It  is  also  held  in 
Houston,  etc.,  Ry.  Co.  v.  Hodde,  42  Te.x.  467, 
that  delivery  la  a  question  of  fact  for  the 
Jury.  But  in  Oass  et  al.  v.  N.  Y.,  etc.,  B.  R. 
0>.,  99  Mass.  220,  96  Am.  Dec.  742,  it  is  said 
that  delivery  is  a  question  of  law  where 
there  is  no  dispute  as  to  the  facts. 

[S]  A  railroad  company  as  a  carrier  of 
live  stock  is  obliged  to  provide  suitable  and 
necessary  means  and  facilities,  such  as  good 
and  sufilclent  stock  pens  and  yards  for  re- 
ceiving, loading,  and  unloading  Uve  stock 
offered  it  for  shipment,  and  for  its  delivery 
to  the  consignee,  and  for  stock  unloaded  en 
route  to  be  fed,  or  on  account  of  delay,  and 
is  liable  for  damages  caused  to  said  stock  by 
reason  of  the  carrier's  failure  to  provide 
such  facilities.  Moore  on  Carriers,  p.  500; 
Covington  Stockyards  Co.  v.  Keith,  139  U.  S. 
128, 11  Sup.  Ct.  469,  35  L.  Ed.  73;  Internation- 
al, etc.,  R.  Co.  V.  McRae,  82  Tex.  614, 18  S.  W. 
672,  27  Am.  St.  Rep.  926;  Felnberg  v.  Dela- 
ware, etc.,  R.  Co.,  52  N.  J.  Law,  451,  20  Atl. 
33;  Hutchinson  on  Carriers,  {i  634,  638  (3d 
Ed.) 

[61  2.  Counsel  for  appellant  in  their  brief 
say:  "If  there  are  cases  in  the  books  involving 
identically  the'same  questions  as  are  involved 
in  the  case  at  bar,  we  have  been  unable  to 
find  them."  Tbe  statement  of  counsel  as  to 
the  absence  of  cases  directly  in  point  is 
confirmed  by  our  own  examination  to  tbe  ex- 
tent that  we  find  few,  if  any,  cases  in  which 
the  liability  of  the  connecting  carrier  has 
been  based  upon  a  delivery  by  tbe  initial 
carrier,  or  the  consignor,  to  a  stockyard  com- 
pany, a  corporation  separate  and  distinct 
from  the  carriers  or  either  of  them,  and 
which  was  the  owner  and  in  sole  control  of 
the  pens  and  other  facilities  for  feeding  and 
discharging  shipments  of  live  stock.  There 
are  cases,  however,  which,  from  similarity 
of  conditions  involved,  and  by  analogy,  throw 
some  light  upon  the  subject.  Covington 
Stockyards  Co.  v.  Keith  et  al.,  supra;  N. 
Pennsylvania  R.  Co.  v.  Commercial  Bank  of 
Chicago,  123  U.  S.  727,  8  Sup.  Ct.  266,  31  L. 
Ed.  287.  In  the  first  case  the  United  States 
Supreme  Court  by  Harlan,  Justice,  holds  that 
a  railroad  company  holding  itself  out  as  a 
carrier  of  live  stock  is  under  legal  obliga- 
tions arising  out  of  the  nature  of  its  em- 
ployment to  provide  suitable  and  necessary 
means  and  facilities  for  receiving  live  stock 
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offered  to  It  for  shipment  over  Its  road  and 
connections.Nas  well  as  for  discharging  such 
Ktock  after  It  reaches  the  place  to  which  it 
Is  consigned;  that  such  duty  cannot  be  effl- 
vlently  fulfilled  in  a  town  or  city  without 
the  aid  of  yards,  in  which  the  stock  offered 
for  shipment  can  be  received  and  handled 
with  care;  and  that  the  rights  and  obliga- 
tions of  the  parties  are  not  different,  wheth- 
er the  railroad  company  itself  maintains  the 
Htockyards,  or  employs  another  company  or 
corporation  to  supply  the  facilities  for  re- 
ceiving and  delivering  Hve  stock,  which  the 
railroad  company  was  under  obligations  to 
the  public  to  furnislL 

Upon  the  question  of  delivery  the  court, 
at  the  request  of  appellant,  instructed  the 
Jury  that  if  the  stockyards  where  the  sheep 
were  held  prior  to  sMpment  "were  not  own- 
ed, controlled,  or  operated  by  defendant,  and 
were  not  furnished  to  plaintiffs  by  defend- 
ant, and  that  said  stock  was  not  accepted 
by  defendant  for  shipment  until  the  cars 
were  furnished  in  which  the  sheep  were 
loaded  and  shipped,"  under  the  issues,  their 
verdict  must  be  for  the  defendant;  and  also 
that  mere  delivery  to  the  stockyards  at  Den- 
ver by  the  Denver  &  Rio  Grande  Railroad 
Company  or  its  agent  was  not  delivery  to 
the  defendant.  The  evidence  as  to  the  rela- 
tions between  the  stockyards  or  the  stock- 
yard company  and  the  carriers  Is  somewhat 
vague,  but  seems  to  establish  the  fact  that 
the  stockyards  was  a  common  point  used  by 
railroad  companies  in  Denver  for  delivery  of 
stock,  receipt  of  stock,  and  exchange  thereof 
between  the  railroads  terminating  In  Den- 
ver and  connecting  roads  beyond  that  point, 
and  that  the  pens  and  sheds  in  said  yards 
were  used  by  the  railroad  companies  for  the 
feeding  of  stock  in  transit,  and  it  does  not 
appear  that  any  other  pens  or  sheds  or  facil- 
ities  for  loading,  uuloadlng,  delivering,  or 
receiving,  watering,  or  feeding  stock  were 
at  that  time  furnished  or  supplied  by  such 
carriers  in  the  city  of  Denver.  Therefore 
there  appears  to  have  been  competent  evi- 
dence, legally  sufficient,  upon  which  the  jury 
might  find  that  the  pens  in  which  the  stock 
was  kept  were  furnished  by  the  defendant 
to  plaintiffs,  or  were  by  selection  and  adop- 
tion a  part  of  defendant's  system  for  ship- 
ping live  stock;  and  that  in  accordance  with 
usage  and  customs  of  the  business  at  that 
place  the  sheep  were  delivered  to  and  ac- 
cepted by  the  defendant  for  immediate  ship- 
ment on  the  first  day  of  November. 

[7, 1]  3.  Plaintiffs'  right  to  a  recovery  can- 
not be  determined  by  the  provisions  of  the 
limited  liability  contract,  for  the  reason  that 
the  contract  was  not  entered  into,  nor  men- 
tioned, until  the  4th  day  of  November, 
whereas  the  alleped  acts  or  default  of  de- 
fendant by  which  the  injuries  complained  of 
were  caused  occurred  between  the  morning 
of  November  1st  and  the  afternoon  of  No- 
vember 4t)>  when  the  contract  was  signed, 
and  there  is  nothing  to  show  that  the  con- 


tract was,  or  was  Intended  to  be,  retrospec- 
tive in  its  effect,  unless  it  be  paragraph  21, 
which  is  ineffective  under  the  circumstanc- 
es. Instruction  No.  2,  upon  the  question  of 
notice,  seems  to  have  been  a  i>artial  recog- 
nition by  the  court  of  some  effect  to  be  given 
to  the  written  contract.  But,  If  the  giving 
of  that  instruction  was  error,  such  error 
was  in  favor  of  the  defendant.  It  would  be 
unreasonable  to  hold  that  paragraph  13  of 
the  contract  had  in  contemplation  notice  to 
be  given  of  loss  or  damage  sustained  prior 
to  the  time  the  contract  was  signed.  The 
provisions  of  paragraph  21,  waiving  and  re- 
leasing all  causes  of  action  under  any  prior 
verbal  or  written  contract,  upon  respectable 
authority,  were  void.  The  Supreme  Court 
of  Arkansas  in  Missouri  &  N.  A.  R.  Co.  v. 
Sneed,  85  Ark.  293,  107  S.  W.  1182,  held  that 
It  was  not  error  in  the  trial  court  to  exclude 
from  the  jury  that  clause  of  the  contract 
which  required  plaintiff  to  give  notice  of 
damage  before  removal  of  the  stock,  where, 
as  in  the  present  case,  the  damage  bad  al- 
ready occurred  when  the  contract  was  exe- 
cuted; that,  where  the  damage  to  the  stock 
occurred  before  the  contract  was  entered 
into,  such  contract  had  no  bearing  upon  the 
case;  and  that  defendant  had  no  right,  at 
the  time  of  shipment,  to  Impose  upon  the 
shipper  a  contract  for  exemption  from  lia- 
bility for  damages  which  had  already  oc- 
curred, and  cited  Railway  Co.  v.  Burgln,  83 
Ark.  502,  104  S.  W.  161,  and  RaUway  Co.  v. 
Pearce,  82  Ark.  353,  101  S.  W.  760,  118  Am. 
St.  Rep.  75,  12  Ann.  Cas.  125,  in  which  it 
was  held  not  only  that  a  contract  made  aft- 
er damage  occurred  had  no  bearing  upon  the 
case,  but  that  a  contract  exempting  the  car- 
rier from  liability  for  damages  which  had 
already  occurred  was  void,  because  unrea- 
sonable and  discriminatory. 

[9]  Excluding  the  written  contract  the  vi- 
tal question  became  one  of  fact,  namely: 
Were  the  sheep  delivered  to  and  accepted 
by  the  defendant  on  the  Ist  day  of  Novem- 
ber for  immediate  shipment?  If  they  were 
so  received,  the  shortage  of  cars,  as  well  as 
the  relations  thereafter  existing  between  the 
stockyard  company  and  the  defendant,  were 
immaterial,  as  the  defendant  was  then  charg- 
ed with  custody  and  care  of  the  stock,  and 
was  liable  for  any  damage  thereto  not  with- 
in the  exceptions  hereinbefore  noted.  The 
question  of  delivery  and  acceptance  was  sub- 
mitted to  the  jury  upon  what  appear  to  be 
appropriate  instructions ;  and  we  cannot  say 
that  the  evidence  introduced,  viewed  in  its 
most  favorable  light  to  plaintiffs,  was  in- 
sufficient to  Justify  a  finding  in  their  favor. 
Therefore  the  verdict  of  the  jury  in  that  re- 
spect is  binding  upon  this  court. 

[1 0]  4.  After  verdict,  application  was  made 
by  the  defendant  for  a  new  trial,  on  the 
ground  of  newly  discovered  evidence,  claim- 
ing that  the  written  contract  of  shipment 
under  which  the  sheep  were  hauled  by  the 
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Denver  ft  Rio  Grande  Railroad  Company 
from  Cbama,  New  Mexico,  to  Denver,  did 
not  require  delivery  to  the  defendant,  and 
contained  no  reference  to  shipment  to  any 
point  beyond  Denver,  except  Chicago,  nor 
to  any  shipment  over  defendant's  line;  that 
the  transfer  sheet  from  the  Denver  ft  Rio 
Grande  Railroad  Company  to  the  defendant 
shows  that  said  transfer  could  not  have  been 
delivered  to  the  defendant  company  until 
after  the  sheep  had  been  long  confined  in 
the  pens,  and  the  damage  complained  of  had 
already  been  sustained.  The  motion  is  sup- 
ported by  affidavits  of  counsel  and  others 
showing  that  they  liad  no  copy  of  the  con- 
tract of  shipnient  between  the  Denver  &  Rio 
Grande  Railroad  Company  and  plaintiffs, 
and  did  not  demand  one  for  the  reason  that 
they  thought  It  was  a  part  of  plaintiffs'  case, 
and  that  they  were  surprised  Ut  the  action 
of  the  court  in  giving  Instruction  No.  3  to 
the  Jury,  charging  that  the  Denver  &  Rio 
Grande  Railroad  Company  was  the  agent  of 
plaintiffs;  that  since  the  trial  counsel  had 
caused  search  to  be  made  among  the  flies 
of  said  company  and  bad  found  carbon  cop- 
ies of  the  contract  and  transfer  sheet.  The 
affidavits  do  not  contain  a  copy  of  the  al- 
leged shipping  contract  with  the  Denver  & 
Rio  Grande  Railroad  Company,  nor  set  forth 
Its  substance.  Therefore,  neither  the  trial 
court  nor  this  court  has  been  informed  as 
to  what  effect.  If  any,  the  written  contract, 
If  In  evidence,  might  have.  Counsel's  affi- 
davit fails  to  show  diligent  effort  to  secure 
this  evidence,  which  It  seems  ordinary  cau- 
tion would  have  required  them  to  investigate 
prior  to  or  during  the  trial.  The  motion 
was  denied,  and  we  see  no  reason  for  hold- 
ing that  In  such  ruling  the  court  abused  Its 
discretion. 

The  record  being  free  from  substantial  er- 
ror, the  Judgment  will  be  affirmed. 


(41  Utah,  404) 
FABIAN  ▼.  WASATCH  ORCHARD  CO. 
(Supreme  Court  of  Utah.     Jaly  31,  1912. 
Rehearing  Denied  Aug.  16,  1012.) 

Fbatjos,  Statute  of  (J  138*)— Invalid  Con- 

TBACT— Cnjost  Enrichment. 

Where  a  contract  of  employment  was  with- 
in the  statute  of  frauds,  and  therefore  unen- 
forceable, defendant  having  accepted  the  bene- 
fit of  plaintiff's  services  for  part  of  the  term 
before  having  repudiated  the  contract,  plaintiff 
was  entitled  to  recover  the  reasonable  value  of 
the  services  so  rendered  and  accepted,  and  was 
not  required  to  show  defendant's  profit  or  gain 
as  the  result  of  such  services,  in  order  to  show 
unjust  enrichment. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  H  827-333;  Dec  Dig.  f 
138.*  J 

Appeal  from  District  Court,  Salt  Lake 
County;  Geo.  G.  Armstrong,  Judge. 

Action  by  Ferd  3.  Fabian  against  the 
Wasatch  Orchard  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 


Dickson,  Ellis,  Ellb  ft  Sehnlder,  of  Salt 
Lake  City,  for  appellant  Dey,  Hoppaugta 
ft  Fabian,  of  Salt  Lake  City,  for  respondent. 

STRADP,  J.  The  complaint  Is  In  two 
counts.  One  that  the  plaintiff,  a  merchan- 
dise broker,  rendered  services  for  the  de- 
fendant, a  Utah  corporation  engaged  in 
canning  and  selling  fruits  and  vegetables, 
in  advertising,  Introddcing,  and  selling  its 
products  In  Eastern  markets,  in  considera- 
tion of  which  it,  by  a  written  agreement, 
agreed  to  give  the  plaintiff  the  exclusive 
right  for  three  years  to  sell,  as  a  broker, 
all  its  manufactured  products  in  the  state 
of  Utah  and  in  southern  Idaho,  for  which 
the  plaintiff  was  to  have  a  brokerage  of 
2%  per  cent  of  the  amount  of  all  sales 
made  by  him  or  by  others  in  such  territory 
during  such  time.  In  the  second  count,  it  ia 
alleged  that  the  plaintiff;  at  the  instance 
and  request  of  defendant,  rendered  services 
for  it  in  advertising,  introducing,  and  sell- 
ing its  products  in  Eastern  markets,  and 
there  creating  a  market  for  its  products, 
which  services  were  reasonably  worth  the 
sum  of  $6,000. 

The  case  was  tried  to  the  court,  without 
a  Jury.  .  The  court  found:  That  the  defend- 
ant had  invested  a  considerable  sum  of  mbn- 
ey  in  growing  asparagus  for  canning  pur- 
poses, and  that  the  asparagus  plants  had 
reached  a  stage  where  they  would  be  pro- 
ducing In  considerable  quantities.  That  the 
defendant  was  heavily  in  debt  and  In 
straightened  financial  circumstances.  That 
it  had  a  large  quantity  of  such  product  ou 
hand,  but  had  no  market  or  outlet  for  it 
That  It  desired  to  convert  the  products  into 
cash,  regardless  of  the  profit  from  the  sales 
thereof,  and  to  create  a  market  therefor  in 
Eastern  cities,  especially  In  Kansas  City, 
St  Louis,  Cincinnati,  Chicago,  Pittsburgh, 
Boston,  New  York,  and  Philadelphia,  and  to 
advertise  and  Introduce  Its  products  In  such 
markets.  That  thereupon  the  plaintiff,  a 
merchant  broker  at  Salt  Lake  City,  at  the 
solicitation  and  request  of  the  general  man- 
ager of  the  defendant,  and  for  and  on  Its 
behalf,  visited  such  cities  and  there  adver- 
tised the  defendant's  products,  and  devoted 
time  and  services  In  introducing  them  and 
In  creating  a  market  for  them,  and  solicited 
and  obtained  orders  amounting,  at  the  prices 
fixed  for  the  products,  to  the  aggregate  sum 
of  between  $30,000  and  $35,000.  That  the 
defendant  accepted  the  benefit  of  such  serv- 
ices, and,  to  the  extent  of  Its  capacity,  filled 
such  orders  to  the  amount  of  at  least  $16,- 
000,  and  that  the  reasonable  value  of  plain- 
tiff's services  was  $2,300. 

The  court  further  found  that,  in  consid- 
eration of  the  services  to  be  rendered,  the 
defendant's  general  manager  orally  agreed 
to  give  plaintiff  for  three  years  the  exclu- 
sive right  to  sell  the  defendant's  products 
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in  Utab  and  Sonthern  Idaho,  and  to  give 
him  2%  per  cent,  commission  of  all  sales 
made  In  sucb  territory  during  snch  time, 
either  by  himself  or  others.  The  oral  eon- 
tract  was  made  about  the  18th  day  of  April, 
1909.  The  services  rendered  by  plaintiff, 
and  for  which  compensation  is  sought,  were 
rendered  by  him  between  that  day  and  the 
23d  day  of  May  of  that  year.  The  contract 
was  reduced  to  writing  in  December,  1909, 
and  was  signed  and  delivered  in  the  nam*e 
of  the  defendant  and  by  the  person  purport- 
ing to  act  as  its  general  manager,  the  same 
person  who  made  the  oral  contract  with 
the  plaintiff.  The  court  foimd  that  the  per- 
son so  acting  was  the  defendant's  general 
manager  when  the  oral  contract  was  made, 
and  that  be  then  bad  authority  to  make 
sucb  a  contract,  but  that  when  the  written 
contract  was  made  he  then  was  not  its 
general  manager,  and  was  not  in  its  employ, 
he  having  theretofore  left  it,  and  hence 
found  that  the  written  contract  was  unau- 
thorized, and  was  not  the  defendant's  con- 
tract. The  defendant,  after  tbe  rendition 
of  tbe  services,  repudiated  the  contract,  no- 
tified tbe  plaintiff  to  that  effect,  and  refused 
to  ratify,  confirm,  or  approve  it,  or  to  be 
bound  by  it.  Tbe  court  also  found  that  the 
oral  contract,  though  made  by  an  authorized 
agent  of  tlie  defendant,  nevertheless  was 
nnenforceatde,  because  by  its  terms  it  was 
not  to  be  performed  within  one  year,  and 
was  therefore  within  the  statute  of  frauds. 
The  court  further  found  that  in  January, 
1910,  the  defendant  discontinued  tbe  busi- 
ness of  canning  fruits  and  vegetables,  and 
in  the  spring  of  that  year  sold  ilnd  disposed 
of  its  business. 

Upon  the  findings,  and  in  response  to  the 
second  count  of  the  complaint,  the  court 
rendered  Judgment  in  favor  of  tbe  plaintilX 
for  the  sum  of  $2J300,  the  reasonable  value 
of  the  services  rendered  by  the  plaintiff  and 
received  and  accepted  by  the  defendant 
From  tbe  Judgment,  the  defendant  appeals. 
In  its  brief  it  states  the  proposition  for 
consideration  to  be:  "There  is  but  one  ques- 
tion in  ttais  case,  and  that  is:  Was  the  de- 
fendant enriched  in  any  manner  by  the  part 
performance  of  the  oral  contract,  which  was 
within  the  statute  of  frauds,  and  wliat  was 
the  value  of  that  enrichment?  In  other 
words,  what  was  the  value  of  the  benefits 
received  by  the  defendant  from  the  part 
performance  of  the  oral  contract  by  tbe 
plabitiffr 

'Both  parties  agree  tliat  the  law  on  tbe 
subject  is  as  stated  in  Browne  on  Statute  of 
I^nds  (5th  Ed.)  {  118a,  that  "the  rule  that, 
where  one  person  pays  money  or  performs 
services  for  another  upon  a  contract  void 
under  the  statute  of  frauds,  he  may  recover 
the  money  upon  a  count  for  money  paid,  or 
recover  for  the  services  upon  a  quantum 
memit,  applies  only  to  cases  where  tbe  de- 
fendant bad  received  and  holds  the  money 


paid  or  the  benefit  of  the  services  rendered ;" 
and,  as  stated  in  29  Am.  &  B.  Ency.  Law 
(2d  Ed.)  p.  836,  that,  "although  part  per- 
formance by  one  of  the  parties  to  a  contract 
within  the  statute  of  frauds  will  not,  at 
law,  entitle  such  party  to  recover  upon  the 
contract  itself,  he  may  nevertheless  recover 
for  money  paid  by  him,  or  property  deliv- 
ered, or  services  rendered,  in  accordance 
with  and  upon  tite  faith  of  tbe  contract 
The  law  will  raise  an  implied  promise  on 
the  part  of  the  other  party  to  pay  for  what 
has  been  done  in  tbe  way  of  part  perform- 
ance. But  tills  right  to  recover  is  not  ab- 
solute. The  plaintiff  is  entitled  to  com- 
pensation only  under  such  circumstances  as 
would  warrant  a  recovery  in  case  there  was 
no  express  contract;  and  hence  it  must  ap- 
pear that  the  defendant  has  actually  receiv- 
ed, or  will  receive,  some  boiefit  from  the 
acts  of  part  performanca  It  is  immaterial 
that  the  plaintiff  may  have  suffered  a  loss, 
because  he  is  unable  to  enforce  the  contract" 

But  the  defendant  asserts  that  under  the 
facts  found  by  the  court  the  "benefits'.'  re- 
ceived by  tbe  defendant  cannot  be  measured 
by  ascertaining  and  determining  the  reason' 
able  value  of  the  services  rendered  by  plain- 
tiff, and  accepted  and  received  by  tbe  de- 
fendant but  by  ascertaining  and  determin- 
ing whether  tbe  services  resulted  to  the  de- 
fendant's profit  or  gain,  whether  it  "was  en- 
riched" thereby,  and,  if  so,  "what  was  the 
value  of  that  enrichment?"  Hence  it  urges 
that  the  court  erred  in  permitting  tbe  plain- 
tiff to  prove  tbe  reasonable  value  of  tbe 
services,  and  In  giving  the  plaintiff  a  Judg- 
ment for  the  sum  of  $2,300,  the  found  rea- 
sonable value  thereof,  and  further  assails 
the  Judgment  for  the  reason,  as  contended  by 
it  that  the  products  sold  by  it  in  the  East- 
ern markets  on  the  orders  solicited  and  pro- 
cured by  tbe  plaintiff  were  sold  for  less  than 
cost  of  manufacturing  them,  and  were  there- 
fore sold,  not  to  the  defendant's  profit  or 
gain,  but  to  its  loss ;  and  hence  the  defend- 
ant received  no  "benefit"  from  the  services 
rendered  by  the  plaintiff  and  accepted  and 
received  by  it 

It  is  not  contended  that  tbe  services  ren- 
dered by  the  plaintiff,  or  the  orders  obtained 
by  him,  were  not  rendered  or  obtained  in 
accordance  with  the  contract  No  such  claim 
is  made.  The  claim  made  is  that  tbe  de- 
fendant did  not  profit  "was  not  enriched," 
by  the  transaction.  Tbe  defendant's  con- 
tention leads  to  this:  If  A  should  orally  em- 
ploy 6  for  a  period  of  three  years  to  do  tbe 
labor  in  the  manufacture  of  100,000  brick 
(assuming  such  a  contract  to  be  within  the 
statute  of  frauds),  and  if  B,  on  the  faith  of 
and  in  accordance  with  the  contract  should, 
within  tbe  first  nine  months,  make  and  pro- 
duce 20,000,  which  were  received  and  ac- 
cepted by  A,  and  A  should  then  repudiate 
the  contract  and  refuse  to  longer  engage  B's 
services,  B  could  not  recover  the  reasonable 
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value  of  the  Bervices  on  a  quantum  meruit, 
but  to  entitle  him  to  recover  It  would  be  es- 
sential for  htm  to  show  that  the  market 
value  of  the  brick  so  made  by  blm  and  re- 
ceived by  A,  was  more  than  the  cost  of  man- 
ufacture; otherwise  A  received  no  "benefit" 
from  B's  services.  Or,  If  A  should  orally 
employ  B  to  work  on  his  farm  for  a  term  of 
three  years  and  agree  to  give  him  10  acres 
of  land  at  the  end  of  that  period,  and  if  B, 
on  the  faith  of  the  contract,  should  work 
nine  months  on  the  farm  for  A  in  tilling  the 
soil,  sowing  grain,  and  reaping  crops,  and  A 
should  then  repudiate  the  contract  and  re- 
fuse to  longer  engage  B's  services,  again  B 
could  not  recover  the  reasonable  value  of 
his  services;  and  if  It  were  made  to  appear 
that  because  of  drought  or  a  falling  market, 
or  other  causes  not  due  to  bis  negligence  or 
willfulness,  the  market  price  of  the  products 
was  less  than  the  cost  of  production,  then  A 
received  no  benefit  from  B's  services,  and 
the  latter  could  not  recover  from  the  former. 

We  think  appellant's  notion  of  what  is 
meant  by  "beneflt,"  as  the  term  is  used  by 
text-writers  and  courts,  and  applied  in  cases 
of  the  nature  under  consideration.  Is  not 
borne  out  by  the  authorities.  The  texts  and 
cases  cited  by  it  do  not  support  its  conten- 
tion. Dowling  V.  McKenney,  124  Mass.  478, 
is  cited.  There  A  orally  agreed  to  convey 
land  to  B,  and'  to  take  in  exchange  or  pay- 
ment a  monument  to  be  made  by  B.  B 
finished  the  monument  and  tendered  it  with 
the  money ;  but  A  refused  to  receive  the 
monument,  and  refused  to  convey.  There 
A  did  not  receive  or  accept  the  monument. 
He  did  not  receive  or  accept  the  fruits  of 
B's  services,  and  hence  received  no  benefit. 
Had  he  received  and  accepted  the  monument 
and  then  repudiated  the  contract  and  re- 
fused to  convey,  then,  clearly,  B  would  hare 
been  entitled  to  recover  the  reasonable  value 
of  the  monument  so  delivered  to  and  accept- 
ed by  A.  The  case  in  no  wise  makes  against 
that  doctrine,  and  falls  wltliln  the  rule  stated 
in  20  Gyc.  299  that,  "where  services  are  ren- 
dered on  an  agreement  which  is  void  by  the 
statute,  an  action  will  lie  on  the  implied 
promise  to  pay  for  such  services;  but  the 
promise  is  Implied,  not  from  the  services 
alone,  but  from  the  beneflt  to  defendant  as 
well,  and  if  defendant  has  received  no  bene- 
fit, as,  for  instance,  where  work  has  been 
performed  on  a  chattel  which  is  never  de- 
livered, there  can  be  no  recovery."  To  tliat 
efFect  is  also  the  cited  case  of  Banker  t. 
Henderson,  58  N.  J.  Law,  26,  32  Atl.  700. 

We  are  also  referred  to  Henrlkson  v.  Hen- 
rlkson,  143  Wis.  314,  127  N.  W.  963,  33  L.  R. 
A.  (N.  S.)  534.  That  was  an  action  to  en- 
force specific  performance  of  an  oral  con- 
tract to  convey  real  estate  npon  performance 
by  the  purchaser  and  the  making  of  valuable 


permanent  improvements  on  the  land  by  him. 
The  lower  court  denied  and  the  appellate 
court  granted  specific  performance  of  the 
contract.  The  case  is  not  In  point,  and  does 
not  decide  anything  in  support  of  the  ap- 
pellant here. 

Bristol  v.  Sutton,  115  Mich.  365,  73  N.  W. 
424,  is  also  cited.  There  a  minor  was  eman- 
cipated and  left  home.  Shortly  afterwards 
his  uncle  agreed  to  give  him  $1,000  if  he 
would  return  home  and  remain  with  and 
assist  his  father  on  thB  father's  farm  nntil 
he  should  attain  his  majority.  The  minor 
carried  out  the  agreement.  It  was  held  that, 
the  contract  being  within  the  statute  of 
frauds,  the  approval  by  the  wade  ot  the 
minor's  conduct  was  not  such  a  subsequent 
act  as  to  create  an  obligation  to  pay;  and 
that,  since  the  uncle  had  derived  no  benefit 
from  the  plaintiff's  labor,  the  contract  was 
void.  This  case  also  falls  within  the  mle 
stated  In  Dowling  v.  McKenney,  supra,  and 
in  no  way  supports  the  defendant's  conten- 
tion. 

It  is  unnecessary  to  review  in  detail  all 
the  cases  cited  by  appellant  An  examina- 
tion of  them  will  show  that  they  do  not 
support  any  such  doctrine  as  is  contended 
for  by  it.  We  think  the  well-established  rule 
is  that,  where  one  who,  not  in  default,  on 
faith  of  and  in  accordance  with  a  contract 
unenforceable  because  within  the  statute  of 
frauds,  but  not  malum  prohibitum  nor  malum 
in  se,  has,  in  pursuance  of  the  contract,  ren- 
dered services  for  the  adversary  party,  who, 
with  knowledge  or  acquiescence,  accepted 
them  and  received  the  benefit  of  them  and 
repudiated  the  contract,  he  may  recover  on 
a  quantum  meruit  the  reasonable  valne  there- 
of— not  the  profit  or  gain  resnlting  to  the 
adversary  party  by  reason  of  the  transaction, 
nor  the  loss  suffered  or  sustained  by  the 
other,  but  compensation  for  the  reasonable 
value  of  the  services  rendered  by  the  one 
and  accepted  and  received  by  the  other. 
Page  on  Contracts,  c.  74;  Vickery  v.  Ritchie, 
202  Mass.  247,  88  N.  B.  835,  26  L.  B.  A.  (K 
S.)  810;  Stout's  Adm'r  v.  Royston  (Ky.)  107 
S.  W.  785;  Cozad  v.  Elam,  115  Mo.  App. 
136,  91  S.  W.  434;  Appeal  of  Hull  v.  Thomas, 
82  Conn.  647,  74  Atl.  925 ;  Wojahn  v.  Nat'l 
Union  Bank,  144  Wis.  646,  129  N.  W.  1068; 
Jackson  v.  Steams,  58  Or.  57,  113  Pac.  SO; 
Fatten  v.  Hicks,  43  Cal.  609;  I^pbam  v. 
Osborne,  20  Nev.  168,  18  Pac.  881;  Snyder 
V.  Neal,  120  Mich.  692,  89  N.  W.  588 ;  Werre 
V.  Thresher  Co.  (S.  D.)  131  N.  W.  721. 

We  see  nothing  in  appellant's  cases  which 
makes  against  this.  On  this  theory  the  case 
was  tried  and  the  judgment  rendered.  We 
think  it  should  be  affirmed,  with  costs.  It 
is  so  ordered. 

FRICE,  C.  J.,  and  McCARTT,  7.,  concur. 
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CALLAHAN  v.  SALT  LAKE  CITY. 
(Supreme  Court  of  Utah.     June  21,  1912.) 

1.  Courts  (§  92*)— Decision— "Dictum." 

A  "dictum"  is  au  opinion  expressed  by  the 
court,  which,  not  being  necessarily  involved  in 
the  action,  lacks  the  force  of  an  adjudication 
(quoting  3  Words  &  Phrases,  20G1). 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent.  Dig.  {  335;   Dec.  Dig.  {  92.*] 

2.  Municipal  Cobporations  (J  751*)— Tobts 
— Independent  Contbactob— Liabilitt. 

Where  the'  work  required  by  a  street  pav- 
ing contract  was  such  as  to  necessitate  constant 
supervision  with  reference,  not  only  to  the 
preparation,  but  to  the  laying  of  the  materials, 
that  the  contract  provided  that  the  city  should 
have  authority  to  inspect  the  work,  order  nec- 
essary changes,  and  require  the_  contractor  to 
discharge  any  incompetent  or  disobedient  em- 
ploy#,  etc.,  did  not  confer  on  the  city  any  right 
to  interfere  with  the  methods  the  contractor 
employed  to  do  the  work,  or  to  do  more  than 
see  that  it  was  properly  executed;  and  the  con- 
tractor was  an  independent  contractor,  and  not 
the  servant  of  the  city,  which  was  not  there- 
fore liable  for  injuries  to  the  property  of  third 
persons  by  the  contractor's  alleged  negligence. 
[EM.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  g|  1580-1582;  Dec. 
Dig.  i  751.*] 

Appeal  from  District  Court,  Salt  Lake 
(bounty;   George  G.  Armstrong,  Judge. 

Action  t>y  M.  E.  Callahan  against  Salt 
Lake  City,  a  municipal  corporation.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

S.  P.  Armstrong,  of  Salt  Lake  City,  for  ap- 
peUant.  H.  J.  Dlninny  and  P.  J.  Daly,  botb 
of  Salt  Lake  City,  tor  respondent 

FRICK,  C.  J.  Appellant  brought  this  ac- 
tion against  Salt  Lake  Cnty,  the  respondent, 
to  recover  damages.  The  material  allega- 
tions of  the  complaint  are  as  follows:  "That 
the  city  contracted  with  P.  J.  Moran  to  grade 
and  pave  Fifth  Bast  street;  that  on  and 
before  May  25,  1908,  said  Moran  plowed  up 
said  Fifth  East  street  along  the  east  side  of 
the  block  in  wMch  plaintiff's  house  is  sit- 
uated; that  the  city  negligently  suffered  him 
to  throw  and  leare  in  the  open  gutter  on 
the  west  side  of  the  street  earth  and  rub- 
bish, thereby  obstructing  the  gutter  so  that 
it  was  not  capable  ot  carrying  off  the  water, 
and  negligently  permitted  said  condition  to 
remain  during  the  night  of  May  25th  and 
morning  of  May  28th;  that  on  said  night 
there  was  a  rainfall  causing  a  large  flow  of 
water  down  said  gutter  that  was  diverted  by 
said  obstruction  onto  plaintiff's  property,  in- 
to his  cellar,  damaging  his  house."  Respond- 
ent dented  all  negligence  and  averred  that 
the  damages.  If  any,  were  caused  by  an  act 
of  God. 

At  the  trial  It  was  made  to  appear  that  on 
the  4th  day  of  May,  1908,  respondent  entered 
Into  a  contract  with  the  P.  J.  Moran  men- 
tioned in  the  complaint  whereby  he  agreed  to 
pave  with  asphalt  and  concrete  a  roadway 
66  feet  wide  on  Fifth  East  street  between 


South  Temple  and  Third  South  streets  in 
Salt  Lake  City;  that  by  the  terms  of  said 
contract  he  agreed  to  "execute  all  of  the  said 
named  work  In  a  good,  substantial,  and 
workmanlike  manner,  and  to  furnish  all  the 
materials  and  all  the  tools  and  labor  neces- 
sary to  properly  perform  and  complete  the 
work  ready  for  use  in  strict  accordance  with 
the  attached  specifications."  The  contract 
also  contained  other  provisions  which  appel- 
lant deems  material  and  which  In  substance 
are  as  follows:  That  the  contractor  shall 
make  and  maintain  sufficient  guards  and  bar- 
ricades and  do  all  things  to  prevent  "acci- 
dent or  loss  of  any  kind";  that  whenever  the 
contractor  is  not  present  at  the  work  and 
at  such  time  instructions  become  necessary 
the  l)oard  of  public;  works  or  the  city  engi- 
neer may  give  the  necessary  orders  to  the 
superintendent  or  foreman  In  charge  of  the 
work;  that  any  work  which  Is  defectively 
done  shall  be  removed  by  the  contractor 
whenever  directed  to  do  so  by  the  board 
aforesaid;  that  the  contractor  shall  employ 
suitable  mechanics  and  if  any  person  em- 
ployed by  him  is  incompetent,  disorderly,  or 
disobedient  to  the  board  of  public  works  or 
to  the  city  engineer,  such  person  shall  be 
discharged  by  the  contractor  upon  request 
of  said  board  or  engineer;  that  the  con- 
tractor shall  commence  work  at  such  place 
as  he  may  be  directed  and  stiall  conform  to 
such  directions  as  the  board  shaU  give  with 
respect  to  the  order  and  time  in  which  dif- 
ferent parts  of  the  work  shall  be  done;  that 
the.  contractor  shall  comply  with  the  ordi- 
nances of  the  city  in  so  far  as  they  may  af- 
fect his  employto  or  the  disposition  or  trans- 
portation of  the  materials  and  shall  assume 
all  liability,  and  he  agrees  to  indemnify  the 
city  against  all  loss  or  damage  that  may  be 
occasioned  by  the  doing  of  the  work  contem- 
plated by  the  contract.  Appellant's  counsel 
also  introduced  In  evidence  several  city  ordi- 
nances and  has  Incorporated  them  Into  the 
bill  of  exceptions.  As  we  view  the  case, 
these  ordinances  were  not  intended  to  have, 
and  do  not  have,  any  effect  upon  the  case 
one  way  or  the  other.  We  shall  therefore 
not  refer  to  them  further. 

At  the  trial  it  was  made  to  appear  that 
the  ditch  or  gutter  referred  to  in  appellant's 
complaint  was  some  distance  outside  of  that 
portion  of  the  street  which  was  being  pre- 
pared for  paving  and  which  was  to  be  pav- 
ed under  the  contract  referred  to;  that  in 
turning  the  teams  In  scraping  the  dirt  In 
that  portion  of  the  street  which  was  being 
prepared  for  paving  the  witnesses  assumed, 
rather  than  stated  it  to  be  so,  that,  on  the 
day  preceding  the  night  on  which  the  Injury 
complained  of  occurred,  some  of  the  loose 
dirt  was  scraped  some  distance  outside  of 
the  plowed  portion  of  the  street  and  was 
either  scraped  Into  the  ditch  or  gutter,  or 
left  so  near  it,  that  such  dirt  was  washed 
into  the  ditch  by  the  flood  which  came  down 


*For  other  cases  see  same  topic  and  section  NUMBBR  In  Dec.  D|g.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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tbe  street  and  gutter  on  the  nlgtat  aforesaid; 
tbat  tbe  flood  was  due  to  wbat,  for  tbis 
locality,  tbe  witnesses  said  was  an  extraordi- 
nary and  unusual  rain  storm;  tbat  tbe  ditcb 
or  gutter  in  question  had  always  tbereto- 
fore  been  of  sufficient  capacity  to  carry  off 
flood  waters;  that  in  paying  tbe  street  the 
contractor  was  required  to  construct  con- 
crete or  cement  gutters  on  either  side  of  tbe 
60-foot  atrip  and  to  connect  tbe  same  with 
a  concrete  or  cement  curbing  which  extended 
some  distance  above  tbe  bottom  of  tbe  gut- 
ter; tbat  tbe  gutter  or  ditcb  referred  to  in 
the  complaint  was  some  distance  away  from 
tbe  gutter  and  curbing  aforesaid;  tbat  it  was 
not  necessary  tbat  the  contractor  should  In- 
terfere with  or  come  In  contact  with  tbe 
ditch  or  gutter  In  question,  and  it  was  not 
contemplated  by  tbe  contract  tbat  be  should 
or  was  required  to  disturb  tbe  same  in  any 
way.  There  was  no  evidence  that  any  city 
official  or  employ^  knew  or  was  apprised  of 
tbe  fact  tbat  tbe  contractor  was  scraping  dirt 
Into  or  near  the  ditch  or  gutter  in  question, 
if,    indeed,   such   was   the   case. 

For  the  purposes  of  tbis  decision  we  shall 
assume  tbat  the  dirt  was  placed  into  or 
near  the  gutter  aforesaid  by  tbe  contractor. 

Appellant  also  showed  that  there  was  a 
culvert  over  tbe  ditch  which  was  used  by  tbe 
residents  on  tbe  west  side  of  tbe  street  as  a 
driveway,  to  reach  their  bomes  with  teams 
and  wagons;  tbat  tbe  flood  waters  washed 
the  dirt  and  debris  down  tbe  ditcb,  and  the 
same  lodged  against  tbe  culvert  aforesaid 
and  filled  up  the  ditch  at  that  point  so  tbat 
the  water  was  turned  to  tbe  west  and  flowed 
onto  tbe  premises  and  into  the  basement  of 
appellant's  bouse  and  caused  tbe  damages 
Complained  of. 

After  substantially  proving  tbe  foregoing 
facts,  appellant  rested  bis  case,  and  respond- 
ent's counsel  interposed  a  motion  for  a  non- 
suit upon  various  grounds,  one  of  which  was 
tbat  from  the  undisputed  facts  before  the 
court  it  was  clearly  made  to  appear  tbat 
Mr.  Moran  was  an  independent  contractor, 
and  tbat  under  tbe  facts  as  aforetaid  re- 
spondent was  not  responsible  for  bis  negli- 
gent acts  which  it  is  claimed  caused  tbe  in- 
Jury  and  damages  to  appellant's  property. 
Tbe  court  sustained  the  motion  upon  the 
ground  stated  and  entered  Judgment  dismiss- 
ing the  action. 

Tbe  only  questions  for  determination  are: 

(1)  Whether  Moran,  under  tbe  contract  in 
question,  was  an  Independent  contractor;  and 

(2)  if  so,  whether,  under  the  undisputed 
facts,  bis  acts  were  such  for  which  respond- 
ent was,  nevertheless,  responsible. 

Appellant  contended  in  tbe  trial  court,  and 
now  asserts,  tbat  Moran  was  not  an  inde- 
pendent contractor,  and  tbat  respondent  is 
liable  for  bis  acts  of  commission  as  well  as 
omission  in  case  such  acts  or  omissions  con- 
stituted negligence.  From  tbe  opinion  of 
tbe  trial  court,  which  is  in  the  record,  it 
seems  it  encounter^  some  difficulty  in  de- 


termining whether,  nnder  the  terms  of  tbe 
contract  in  question  and  tbe  undisputed 
facts,  Moran  was  an  independent  contractor, 
and,  if  so,  whether,  notwithstanding  tbat  fact, 
tbe  acts  complained  of  were,  nevertheless, 
such  as  would  make  respondent  liable  there- 
for. In  referring  to  tbe  authorities,  and  es- 
pecially to  a  case  decided  by  this  court  en- 
titled Morris  v.  Salt  Lake  City,  35  Utah, 
474,  101  Pac.  873,  the  trial  court,  in  lan- 
guage perhaps  more  forceful  tban  elegant, 
expressed  himself  thus:  "Now,  tbe  court 
has  been  over  every  one  of  these  authorities 
tbat  have  been  cited,  and  while  tbat  Mor- 
ris Case  don't  decide,  in  my  Judgment,  any- 
thing about  wbat  an  Independent  contractor 
is,  they  Just  slide  around  that  in  tliat  deci- 
sion by  conceding  it  and  then  go  ahead  and 
decide  something  else."  While  tbe  court.  In 
bis  statement,  departs  somewhat  from  tbe 
ordinary  rules  of  English  grammar,  yet  we 
have  found  no  difficulty  in  determining  ids 
meaning.  Nor  did  tbe  court  intend  to  leave 
us  in  doubt  with  respect  to  the  ground  up- 
on which  bis  decision  is  based,  as  appears 
from  tbe  concluding  portion  of  tbe  aforesaid 
opinion,  which  reads  as  follows:  "If  I  have 
not  covered  tbe  points  counsel  have  in  mind. 
I  am  willing  to  go  on  and  cover  them.  I 
want  to  give  sufficient  reasons  for  my  mling 
so  the  Supreme  Court  won't  think  I  am  at- 
tempting to  avoid  giving  a  reason  In  any 
of  these  cases."  No  doubt  the  court  desired 
to  make  tbe  point  he  passed  on  so  clear  that 
this  court  could  not  again  "sUde  around" 
it  without  seeing  it  This  is,  however,  not 
tbe  first  time  that  we  have  discovered  either 
expressed  or  implied  criticisms  contained  in 
the  rulings  made  by  the  trial  courts  daring 
the  course  of  a  trial  in  which  it  was  Intend- 
ed to  infer  tbat  this  court  sometimes  fails 
to  decide  the  point  npon  which  an  oitinlon 
is  desired  by  them,  or,  U  decided,  is,  never- 
theless, contrary  to  their  views.  Whether 
such  criticisms  are  well  founded  or  not  is  not 
for  us  to  determine.  We  feel  constrained  to 
say,  however,  in  tbis  behalf,  tbat  we,  and 
not  the  trial  courts,  must  assume  tbe  respon- 
sibility of  determining  whether  a  question 
tbat  is  raised  in  a  given  case  is  such  as  is 
necessarily  involved  in  a  decision  thereof, 
and  hence  requires  us  to  express  an  opinion 
upon  it.  In  the  Morris  Case,  referred  to 
by  tbe  trial  court,  the  question  of  Independ- 
ent contractor  was  not  involved  so  as  to 
require  a  decision.  Indeed,  if  in  that  case  we 
should  have  attempted  to  decide  tbe  ques- 
tion either  way,  the  result  would  stiU  have 
been  tbe  same. 

[1]  It  therefore  was  not  necessarily  tnvolT- 
ed  in  tbe  case,  and  for  that  reason  anything 
we  might  have  said  upon  the  subject  would 
have  been  mere  dictum.  "A  'dictum'  is  an 
opinion  expressed  by  the  court,  but  whicli, 
not  being  necessarily  involved  in  tbe  case, 
lacks  the  force  of  an  adjudication."  3  Words 
&  Phrases,  2061,  and  cases  there  cited. 
Moreover,  it  sometimes  happens  tbat  ques- 
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tlons  which  are  raised  by  the  record  are  not 
argued  by  either  side,  and  In  such  Instances, 
where  the  questions  are  Important  and  a  de- 
cision of  them  In  a  pending  case  can  be 
avoided.  It  Is  better  to  wait  until  a  case 
arises  wherein  the  questions  have  been  thor- 
oughly briefed  and  argued  by  both  sides. 

We  have  referred  to  the  foregoing  mat- 
ters with  some  reluctance,  and  shall  always 
refrain  from  referring  to  such  things  except 
when  we  deem  It  necessary.  We  now  close 
the  Incident  with  the  observation  that,  al- 
though we  cannot  unqualifiedly  approve  the 
court's  English,  we  nevertheless  have  found 
no  difficulty  whatever  In  approving  his  rul- 
ing in  sustaining  the  motlott  for  nonsuit 

[2]  We  cannot  agree  with  counsel  for  ap- 
pellant  that  under  the  terms  of  the  contract 
in  question  the  respondent  retained  such 
control  over  the  work  respecting  the  details 
of  its  execution  as  prevented  Moran  from 
being  wliat,  under  the  authorities,  is  held  to 
constitute  an  independent  contractor.  The 
control  that  respondent  retained  was  merely 
for  the  purpose  of  having  the  power  to  see 
that  the  work  was  properly  executed  in  ac- 
cordance with  the  specifications.  The  char- 
acter of  the  work  contracted  for  was  such 
as  required  constant  supervision  and  inspec- 
tion in  order  to  fully  protect  the  rights  of 
respondeut  and  Its  taxpayers.  Below  the 
asphalt  surface  was  to  be  a  concrete  filling 
which  was  composed  of  certain  ingredients 
which  were  to  be  of  a  specified  quality,  all 
of  which  had  to  be  proportioned  as  to  quan- 
tity and  were  required  to  be  properly  mixed. 
If  the  mixture  did  not  contain  the  proper 
proportions  of  the  specified  materials,  or  if 
the  materials  were  of  inferior  quality,  or  not 
properly  mixed  or  placed  in  the  street,  or 
the  gutters  or  curbing,  it  might  very  seri- 
ously affect  the  quality  of  the  work  with 
respect  to  its  durability,  and  unless  the  re- 
spondent, through  its  authorized  agents, 
could  protect  itself  in  the  way  provided  for 
in  the  contract,  it  had  practically  no  pro- 
tection whatever.  No  rights  with  regard  to 
supervision  or  inspection  were  reserved  by 
respondent  that  were  not  necessary  in  order 
to  learn  whether  the  material  or  work  or 
both  were  in  compliance  with  the  terms  of 
the  (Contract  and  specifications.  Nor  did 
respondent  have  the  right  to  discbarge  any 
of  Moran's  laborers.  AH  it  could  do  in  that 
regard  was  to  call  the  contractor's  attention 
to  the  fact  that  some  of  those  employed  by 
him  were  incompetent  or  were  not  complying 
with  the  terms  of  the  contract  or  specifica- 
tions in  doing  the  work.  Nor  could  it  give 
any  orders  except  when  Moran  was  absent, 
and  then  only  when  the  work  required  it 
because  of  Ids  absence.  We  cannot  see  any- 
thing Improper  In  wtiat  respondent  was  per- 
mitted to  do  under  the  contract  Nor  can 
we  conceive  any  reason  why  the  foregoing 
provisions  affected  Moran's  status  as  an  in- 
dependent contractor.  If  Moran  complied 
125P.-65 


with  the  specifications  and  terms  of  the  con- 
tract, respondent  had  no  more  right  to  in- 
terfere with  the  methods  he  employed  in 
doing  the  work  than  4  mere  stranger  would 
have  had.  While,  as  may  well  be  expected, 
the  cases  as  to  when  and  under  what  facts 
and  circumstances  a  person  who  agrees  to 
perform  certain  work  or  to  erect  certain 
structures  Is  an  Independent  contractor  to 
whom  the  rule  of  respondeat  superior  does 
not  apply  are  far  from  harmonious,  yet,  in 
our  judgment,  Mr.  Moran  comes  squarely 
within  the  rules  laid  down  in  the  foUowIug 
well-considered  cases  in  which  it  is  held 
that  under  facta  and  circumstances  not  dls- 
tingulstiable  tn  principle  from  those  in  the 
case  at  bar,  the  contractors  were  independ- 
ent contractors  for  whose  negligence  the 
contractees  were  not  responsible:  Upping- 
ton  V.  caty  of  New  York,  166  N.  X.  222, 
59  N.  E.  91,  53  L.  B.  A.  550;  Charlock 
V.  Freel,  125  N,  Y.  867,  26  N.  B.  262;  Ege 
V.  Phoenix  Brick,  etc.,  Cb.,  118  Mo.  App. 
630,  94  S.  W.  909;  Alabama  M.  Ry.  Co.  v. 
Martin  Bros.,  100  AU.  611,  14  South.  401; 
Prowell  v.  Waterloo,  144  Iowa,  689,  123  N. 
W.  346;  Harding  v.  City  of  Boston,  163 
Mass.  14,  39  N.  B.  411. 

Nor  was  the  work  contracted  for  under 
the  contract  in  question  such  as  brings  it 
within  the  rule  of  nondelegable  powers. 
While  the  work  contracted  for  was  upon  a 
public  street  yet  the  street  was,  for  the 
time  being,  withdrawn  from  public  travel. 
Moreover,  there  is  no  complaint  here  that 
the  injnry  was  caused  by  reason  of  the  unsafe 
condition  of  the  street  for  us«  or  travel. 
Neither  was  the  work  contemplated  by  the 
contract  of  such  a  character  that  its  execu- 
tion would  necessarily  cause  the  ditch  or 
gutter  to  be  filled  or  choked  up  or  interfer- 
ed with  so  as  to  affect  the  flow  of  water 
therein.  Indeed,  it  is  clear  from  the  terms 
of  the  contract  and  the  character  of  the 
work  that  it  was  not  intended  that  the  con- 
tractor should  interfere  with  the  street  out- 
side of  that  portion  which  be  was  to  prepare 
for  paving  and  which  he  agreed  to  pave. 
The  contract  therefore  does  not  come  within 
the  rule  that  the  contractee  cannot  escape 
liability  where  the  doing  of  the  work  con- 
tracted for  necessarily  brings  about  the  con- 
ditions from  which  the  injuries  complained 
of  follow  as  a  result  It  is  likewise  clear 
that  this  case  does  not  come  within  the  prin- 
ciple upon  which  the  case  of  Morris  v.  Salt 
Lake  City,  supra,  is  based,  namely,  that  re- 
spondent is  liable  because  the  contractor 
created  a  condition  in  a  public  street  which 
was  a  menace  and  a  danger  to  the  abutting 
property  owner,  and  that  the  agents  of  re- 
spondent had  actual  knowledge  of  the  dan- 
ger, or  that  it  existed  for  such  a  length  of 
time  as  to  impute  notice  thereof  to  respond- 
ent. The  foregoing  questions  are  also  con- 
sidered and  passed  upon  in  most  if  not  all, 
of  the  cases  we  have  heretofore  cited;  and 
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In  all  of  tbem  It  is  hpld  that,  under  tbe  un- 
disputed facts  of  this  caae,  respondent  is  not 
liable  for  the  acts  complained  of  by  appel- 
lant. 

By  anything  that  Mre  may  have  said  here- 
in we  do  not  wish  to  be  understood  as  ex- 
pressing an  opinion  upon  the  liability  of 
Mr.  Moran.  This  is  a  question  not  Involved 
in  this  ease  and  cannot  be  determined  until 
he  Is  brought  into  court 

In  our  Judgment  the  ruling  and  Judgment 
of  the  trial  court  are  clearly  right  and 
should  be  affirmed.  Such  Is  the  order.  Re- 
spondent to  recover  costs. 

Mccarty,  J.,  concurs.  STRAUP,  J^  con- 
curs In  result 

(41  Vtab,  4U) 

PEMBROKE]  STATIONERY  00.  T. 
ROGERS. 
(Supreme  Court  of  Utah.     June  20,  1912. 
Rehearing  Denied  Aug.  16,  1912.) 

1,  IiAI«DI.0BD    AND    TKNANT    (|    166*)— INJUBT 

TO  Tenant's  Goods — Watbb  —  Leakagbs— 

Landlobd's  Liabiuxt. 

Where  tenants  of  diiferent  floors  of  a 
building  agreed  to  keep  the  pipes  and  water 
lyitem  on  the  fioora  leased  by  each  in  repair, 
the  landlord  was  not  liable  for  injuries  to  the 
goods  of  the  tenant  of  the  lower  floor  by  water 
overflowing  from  the  tub,  toilet,  and  water  sys- 
tem on  the  floor  above,  in  the  absence  of  proof 
that  at  the  time  the  upper  floor  was  leased  the 
system  was  then  either  improperly  construct- 
ed, or  in  such  a  defective  condition  as  to  render 
its  ordinary  use  injurious  to  the  occupation  of 
the  premises  below. 

[Ed.  Note. — For  other  cases,  "see  Landlord 
and  Tenant  Cent  Dig.  if  647-a55,  657-660; 
Dec.  Dig.  t  166.*J 

2.  liANDLOBD    AND    TENANT    (J    169*)— iNJUBT 

TO  Tenant's  Goods — Ovebflow  fboh  Wa- 
ter Fixtures— Evidence. 

In  an  action  for  injuries  to  the  goods  of 
the  tenant  of  the  lower  story  of  a  building  by 
the  overflow  of  water  from  fixtures  in  an  up- 
per story  rented  to  another  tenant  evidence 
held  insufficient  to  show  that  the  water  system 
above  was  improperly  constructed,  or  in  sucli  a 
defective  condition  at  the  time  the  upper  story 
was  rented  as  to  render  its  ordinary  use  inju- 
rious to  the  occupation  and  use  of  the  premises 
below. 

[Ed.  Note. — For  other  cases,  see  IJandlord  and 
Tenant  Cent.  Dig.  ({  644-^46,  664-667,  681- 
684;   Dec.  Dig.  {  169. •] 

Appeal  from  District  Court  Salt  Lake 
County;  F.  O.  Loofbourow,  Judge. 

Action  by  the  Pembroke  Stationery  Com- 
pany against  Mrs.  M.  Rogers.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

W.  R.  Hutchinson,  of  Salt  Lake  City,  for 
appellant.  Dey,  Hoppaugb  &  Fabian,  of  Salt 
Lake  City,  for  respondent 

STRAUP,  J.  This  Is  a  suit  by  a  tenant 
against  a  landlord.  It  is  founded  on  three 
causes.  The  building  owned  by  the  land- 
lord consists  of  two  stories.  The  plaintift 
leased   and   occupied   the   lower.     In   each 


cause  of  action.  It  Is  alleged  that  the  de- 
fendant on  the  second  floor  maintained  a  de- 
fective bathtub,  toilet,  and  water  pipes,  and 
that  the  water  used  therein  overflowed  and 
leaked  to  the  rooms  below  occupied  by  tbe 
plaintiff  and  Injured  its  goods.  It  was  fur- 
ther alleged  that  the  tenants  of  tbe  defend- 
ant on  the  second  floor,  with  the  knowledge 
and  consent  of  the  defendant,  used  the  tub 
and  toilet,  and  that  they  negligently  per- 
mitted water  to  overflow  the  tub  and  toUet, 
and  permitted  them  to  become  stopped  and 
clogged,  and  thereby  caused  the  water  to 
overflow  and  leak  to  the  rooms  below,  and 
that  the  defendant  negligently  permitted  tbe 
tenants  to  use  the  tub,  toilet  and  pipes  in  a 
defective  condition.  The  first  cause  of  ac- 
tion is  for  damages  occarrlng  from  such  al- 
leged causes  on  the  19th  day  of  July,  1910, 
the  second  on  the  17th  day  of  January,  1909. 
and  the  third  on  the  15th  day  of  December, 
1909.  The  case  was  tried  to  the  court  and 
a  Jury.  At*  the  conclusion  of  the  evidence, 
the  court  directed  a  verdict  In  favor  of  tbe 
defendant.    The  plaintiff  appeals. 

The  principal  assignment  of  error  relates 
to  that  ruling.  It  was  made  on  the  ground 
that  the  evidence  was  insnfllcient  to  show 
that  the  tub,  toilet,  or  pipes  were  in  the  al- 
leged defective  condition,  or  to  show  any 
negligence  on  the  part  of  the  defendant  caus- 
ing the  overflow  and  damage  to  plaintifTs 
property.  The  evidence  shows  that  the 
plaintiff,  under  the  terms  of  its  lease,  agreed 
to  keep  the  pipes  and  water  system  on  tbe 
floor  leased  to  It  in  repair,  and  to  fumisb 
heat  to  the  occupants  on  the  floor  above. 
The  tenants  on  tbe  upper  floor  agreed,  under 
tbe  terms  of  their  lease,  to  keep  the  pipes 
and  water  system  on  that  floor  in  repair. 
There  is  much  evidence  to  show  tliat  the 
property  of  the  plaintiff,  on  different  occa- 
sions and  at  about  tbe  times  alleged  In  the 
complaint,  was  damaged  by  water  either 
overflowing  or  leaking  from  the  tub,  toilet, 
or  sinks  on  the  second  floor,  and  to  tbe  floor 
below  occupied  by  the  plaintiff.  But  as  cor- 
rectly ruled  by  the  trial  court,  there  is  no 
substantial  evidence  that  such  leakage  or 
overflow  was  due  to  defective  conditions  or 
Improper  constructions  of  the  tub,  toilet, 
sinks,  or  water  system,  or  to  any  negligence 
on  the  part  of  tbe  defendant.  There  is  evi- 
dence that  some  of  tbe  leakage  complained 
of  was  due  to  the- negligence  of  the  tenants 
on  the  second  floor  in  using  the  bathtub  for 
an  ice  chest,  and  other  leakages  due  to  lack 
of  attention  to  water  faucets,  and  to  stop- 
pages of  waste  pipes  and  sewer  connections. 
A  witness  for  tbe  plaintiff,  a  plumber,  testi- 
fied that  the  style  of  plumbing  on  tbe  second 
floor  was  old  style,  out  of  date,  and  that  the 
shut-oS  and  ball  cock  of  the  toilet  were  not 
equipped  with  the  latest  patents  and  Im- 
provements, and  gave  his  opinion  "that  tbe 
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plumbing  [on  the  second  floor]  was  not  In  a 
safe  condition."  But  when  questioned  con- 
cerning It,  the  only  facts  testified  to  by  him 
were  that  the  washers  of  the  faucets  and 
the  ball  cock  were  worn  and  needed  repair, 
and  that  on  one  occasion  they  were  repaired 
and  replaced  by  bim.  He  was  asked,  and  be 
answered:  "Q.  What  other  repairs,  except- 
ing putting  on  new  washers,  would  It  re- 
quire to  Keep  that  toilet  and  ball  cock  In 
proper  operation?  A.  I  don't  know  that 
there  was  anything  else  out  of  order,  except- 
ing putting  on  new  washers.  But  there  Is 
another  condition;  the  tank  can  wear  out 
Q.  In  tills  Instance,  with  proper  use  of  that 
toilet,  and  keeping  In  proper  condition  the 
things,  wliatever  you  call  them,  washers  on 
the  ball  cock,  what  possible  danger  of  over- 
flow could  arise?  A.  I  don't  know  of  any, 
only  sometimes  the  tank  will  spring  a  leak. 
Q.  lou  don't  know  of  any?  A.  Not  If  the 
waste  pipe  was  open.  Q.  So  that,  so  far  as 
this  particular  arrangement  was  concerned, 
on  the  14th  day  of  August,  1909,  with  a 
proper  washer,  with  proper  use  of  the  toilet, 
so  as  not  to  stop  up  the  four-inch  waste  pipe, 
it  was  in  reasonably  suitable  condition  for 
the  purpose  for  wlilch  it  was  intended?  A. 
It  was  at  that  time.  Q.  Now,  when  you 
have  an  opinion  of  condemning  the  system, 
you  only  mean  by  that  that  in  these  modem 
days  plumbers  have  furnished  them  a  more 
modern  toilet  system?    A.    Yes." 

[1,2]  The  plaintiff  and  the  defendant  have 
no  substantial  disagreement  as  to  the  law. 
It  Is  In  effect  conceded  by  the  plaintiff  that 
the  defendant  here  Is  liable  only  on  proof 
that  the  tub,  toilet,  and  water  system  were 
improperly  constructed,  or  that  they,  at  the 
time  she  leased  the  upper  .floor  to  the  tenants 
to  whom  possession  and  control  were  given, 
and  who  agreed  to  do  repairs,  were  In  such 
a  defective  condition  as  to  render  their  or- 
dinary use  injurious  to  the  occupation  and 
use  of  the  leased  premises  by  the  plaintiff. 
And  that  if  they  then  were  in  a  reasonably 
good  repair  the  defendant  would  not  be  lia- 
ble to  the  plaintiff  for  damages  resulting 
from  negligence  of  the  tenants  of  the  upper 
floor  In  falling  to  maintain  the  tub  and  toilet 
In  repair,  or  from  a  negligent  use,  or  foi 
defects  originating  under  the  occupancy  of 
such  tenants  bound  to  do  repairs.  We  think 
the  evidence  does  not  show  a  liability  within 
the  rale.  The  conditions  with  respect  to  de- 
fects testified  to  by  the  witnesses  for  the 
plaintiff  ar^  those  only  which  are  Incident 
to  ordinary  household  plumbing  and  usual  re- 
pairs, and  not  to  an  Improper  or  defective 
system  or  appliances. 

We  think  the  Judgment  of  the  court  below 
ought  to  be  aflBrmed,  with  costs.  Such  is  the 
order. 

FRlCK,  C.  X,  and  McCARTT,  J.,  concur. 


(41  UU><.   260) 

GARNS  T.  ROLLINS. 
(Supreme  Court  of  Utah.    June  20,  1912.) 

Watebs  and  Watbb  Coubses  (i  130*)— PXB- 
COLATINO  Waters— Bights  Acquired. 
Where  an  owner  of  land  collected  into  a 
pond  thereon  water  from  springs,  seepage,  per- 
colation, and  an  artesian  well  sunk  on  his  land, 
and  by  ditches  conveyed  the  water  to  different 
parts  of  his  land  for  irrigation,  and  construct- 
ed an  artificial  water  course  through  which  wa- 
ter was  conveyed  into  a  ditch  running  alone 
the  side  of  an  easement  and  right  of  way  of 
another,  who  during  the  Irrigation  season  of 
each  year  for  the  last  nine  years  used  the  water 
in  irrigating  his  land,  the  latter  did  not  ac- 
quire any  prescriptive  or  vested  right  in  the 
water  as  against  the  owner  witbont  reference 
to  the  question  as  to  whether  the  common-law 
rule  that  water  percolating  through  the  soil 
withont  any  definite  channel  is  a  part  of  the 
freehold  should  be  modi  Bed,  and  the  owner  had 
the  absolute  right  to  intercept  the  water  t>efore 
it  left  his  premises.! 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  i  145;  Dec  Dig.  i 
130.*] 

Appeal  from  District  Court,  Davis  County; 
J.  A.  Howell,  Judge. 

Action  by  Sarah  E.  Gams  against  C.  O. 
Rollins.  Prom  a  Judgment  granting  Insuffi- 
cient relief,  plaintiff  appeals.  Reversed  and 
remanded,  with  directions. 

This  Is  an  action  Involving  the  title  and 
the  right  to  use  certain  waters  which  accumu- 
late upon  plaintifTs  land.  The  appeal  Is  on 
the  Judgment  roll  alone.  The  findings  of 
fact,  all  of  which  respond  to  and  are  within 
the  issues  presented  by  the  pleadings,  in  sub- 
stance, are:  That  the  source  of  the  water  In 
controversy  Is  on  a  14-acre  tract  of  plaintiff's 
land.  That  for  more  than  30  years  the  wa- 
ter has  been  collected  In  a  body  on  said  laud 
thereby  forming  a  pond  or  reservoir.  That 
the  pond  is  supplied  by  "a  large  number  of 
streams  of  water  arising  and  seeping  out 
from  and  upon  the  soil  of  said  land  in  the 
form  of  springs,  seepage,  and  percolation," 
and  by  an  artesian  or  flowing  well  which  was 
sunk  upon  said  land  by  plalutltTs  predeces- 
sors In  Interest  about  15  years  prior  to  the 
bringing  of  this  action.  That  the  well  has 
continuously  flowed  about  40  gallons  of  pure 
water  per  minute.  That  during  the  last  30 
years  plaintiff's  predecessors  In  interest  In 
irrigating  and  cultivating  the  easterly  por- 
tion of  the  land  on  which  the  pond  is  situat- 
ed "have  greatly  increased  the  flow  of  perco- 
lating and  seepage  water  Into  said  reservoir 
or  pond.  That  during  each  and  every  year 
of  the  period  last  above  mentioned  the  plain- 
tlCTs  predecessors  in  interest  Iiave  expended 
large  sums  of  money  and  labor  In  cleaning 
out,    enlarging,   and   Improving   said   pond." 


•Sullivan  V.  Mintnc  Co..  11  UUh.  438,  40  Pao. 
709.  30  L.  R.  A.  18«:  Crescent  Min.  Co.  v.  Silver 
King  Mln.  Co.,  17  Utah.  444,  64  Pac.  244,  70  Am.  St. 
Rep.  810;  Willow  Creek  Irr.  Go.  t.  Mtchaelson,  21 
Utah,  248,  60  Pac.  t43.  &1  L.  R.  A.  2£ft,  81  Am.  St. 
Rep.  687 ;  Herrlman  Irr.  Co.  v.  Keel,  25  Utah,  96, 
69  Pac.  719 ;  Payter  v.  North.  30  Utah,  156,  83  Pac. 
742,  8  L.   R.  A.  (N.  8.)  ttO. 
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That  for  30  years  plaintiff  and  hia  predeces- 
sors In  Interest  have  maintained  an  artificial 
water  course  leading  from  said  pond  and  run- 
ning In  a  westerly  direction  to  the  west  line 
or  boundary  of  the  land,  and  during  all  of 
said  time  have  used  said  artificial  water 
course  to  convey  the  water  collected  In  the 
pond  to  a  36-acre  tract  of  plaintiff's  land  ad- 
Joining  the  parcel  upon  which  the  pond  is 
situated  and  there  used  It  in  irrigating  the 
easterly  portion  of  the  36-acre  tract  of  land. 
"That  said  use  during  all  of  said  months 
(April,  May,  June,  July,  August,  and  Septem- 
ber) tor  the  last  30  years  has  been  continu- 
ous, uninterrupted,  adverse,  open,  peaceable, 
and  under  claim  of  right,  and  that  the  right 
of  the  plaintiff  and  her  predecessors  in  inter- 
est has  not  during  all  of  said  time,  except 
in  the  year  1911,  been  challenged  or  question- 
ed by  the  defendant  or  any  one  else.  That 
after  having  devoted  said  waters  to  the  uses 
aforesaid  on  the  easterly  portion  of  the  tract 
of  land  second  above  described,  the  portion 
designated  in  plaintifTs  complaint  herein  on 
file  as  bloclE  6  of  Steuben  Rollins'  survey  be- 
came saturated  and  eoalced  with  water,  and 
tttat  considerable  quantities  have  seeped  and 
percolated  through  the  soil  and  have  arisen 
to  the  surface  thereof,  and  some  of  the  same 
have  during  the  early  months  of  eacn  year 
during  said  nine  years'  period  and  during  the 
whole  of  the  wet  season  accumulated  upon 
the  surface  of  that  portion  Isnown  and  desig- 
nated In  plaintiCTs  complaint  as  meadow  or 
low  land  and  from  thence  into  Rollins'  lane, 
or  right  of  way.  That  plaintiff  and  her  pred- 
ecessors in  Interest,  in  order  to  drain  said 
bloclc  5  of  Steuben  Rollins'  survey  and  con- 
vey away  therefrom  the  waters  accumulating 
therein  and  thereon  as  aforesaid,  constructed 
at  divers  times  during  said  period,  as  their 
necessities  required,  certain  artificial  water 
courses  through  which  said  waste  or  perco- 
lating waters  were  conveyed  into  a  ditch  run- 
ning along  the  easterly  side  of  said  easement 
and  right  of  way  belonging  to  the  defendant 
and  G.  W.  Rollins,  and  that  said  last- 
mentioned  waters  have  during  the  irrigating 
seasons  of  each  and  every  year  for  the  last 
nine  years  flowed  in  a  northerly  direction 
along  the  said  easement  and  right  of  way  and 
have  been  used  in  the  irrigation  of  the  defend- 
ant's land.  That  all  of  the  waters  so  flowing  In- 
to »aid  easement  and  right  of  way  during  said 
period  of  nine  years  have  been  percolating, 
draining,  and  artificially  developed  waters. 
That  on  or  about  the  1st  day  of  June,  1011, 
and  divers  times  since  that  date,  contrary  to 
and  against  the  will  of  the  plaintiff,  defend- 
ant. In  disregard  of  the  plaintiff's  rights, 
knowingly  and  wrongfully  diverted  the  wa- 
ters flowing  into  said  artificial  water  course 
leading  in  a  westerly  direction  across  the 
Rollins  right  of  way  to  said  block  4  of  Steu- 
'ben  Rollins'  survey,  being  the  westerly  por- 
tion of  the  parcel  of  land  second  above  de- 
scribed.   Tliat  the  plaintiff  was  thereby  de- 


prived of  the  use  and  benefit  of  the  waters 
developed  by  her  and  flowing  from  her  land 
as  aforesaid.  That  the  defendant  is  the  own- 
er of  a  farm  lying  a  short  distance  north  of 
plaintiff's  property  with  its  easterly  end  line 
identical  with  the  westerly  side  line  of  the 
easement  and  right  of  way  belonging  to  the 
defendant  and  G.  W.  Rollins." 

The  conclusions  of  law  deduced  by  the 
court  from  the  flndlngs  of  fact,  so  far  as  ma- 
terial to  the  questions  presented  by  this  ap- 
peal, are  as  follows: 

"No.  2.  That  the  plaintiff  Is  entitled  to  a 
decree  quieting  and  confirming  her  title  to 
the  waters  described  in  her  complaint  herein 
on  file  as  against  the  defendant  and  ail  per- 
sons claiming  or  to  claim  the  same  or  any 
part  thereof  under  or  through  said  defend- 
ant, subject  to  the  condition  that  the  said 
waters  shall  be  beneficially  used  by  the  plain- 
tiff or  her  successors  in  interest,  exclusively 
upon  the  land  described  in  hex  said  com- 
plaint. 

"No.  3.  That  the  plalnUff  is  entitled  to  an 
injunction  perpetually  enjoining  the  defend- 
ant and  all  persona  claiming  under  or 
through  him  from  Interfering  with  the  plain- 
tiff or  her  successors  in  interest  in  using  the 
said  waters  or  any  part  so  far  as  the  plain- 
tiff or  her  successors  in  interest  use  or  seek 
to  use  the  same  beneficially  for  irrigation  and 
culinary  purposes  exclusively  on  the  land  de- 
scribed in  her  complaint  or  upon  any  iwrtion 
thereof. 

"No.  4.  That  the  defendant  Is  the  owner  of 
a  farm  lying  north  of  the  land  described  in 
plaintiff's  complaint,  which  said  farm  is  west 
of  the  Rollins  lane  or  easement,  and  Judg- 
ment is  hereby  ordered  to  be  entered  accord- 
ingly. That  the  defendant  is  entitled  to  the 
use  on  said  farm  of  all  of  the  waters  which 
arise,  emanate,  percolate,  seep  through,  and 
spring  from  the  land  described  in  plaintliTs 
complaint  which  are  not  necessary  to  the  ben- 
eficial Irrigation  and  cultivation  of  plaintiff's 
said  land." 

The  decree  of  the  court,  so  far  as  material 
here,  provides:  "That  the  plaintiff  have 
Judgment  against  the  defendant,  quieting  and 
confirming  her  title  to  the  waters  arising, 
emanating,  percolating,  seeping  through,  and 
springing  from  the  soil  of  the  land  described 
in  plaintiff's  complaint  herein  on  file  as 
against  the  defendant  and  all  persons  claim- 
ing or  to  claim  the  same  or  any  part  thereof 
under  or  through  said  defendant,  subject, 
however,  to  the  condition  that  the  said  wa- 
ters shall  be  used  by  the  plaintiff  or  her  suc- 
cessors in  interest  exclusively  upon  the  land 
described  in  her  said  complaint  and  herein 
particularly  described.  It  is  hereby  ordered^ 
adjudged,  and  decreed  that  the  defendant 
have  Judgment,  and  he  is  hereby  decreed  the 
use  of  all  of  the  waters  which  arise,  emanate, 
percolate,  and  seep  through  and  spring  from 
the  soil  of  the  land  described  in  plaintiff's 
complaint  which  are  not  necessary  to  the  ben- 
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eflclal  Irrigation  and  cnltiTation  of  plaintiff's 
said  land.  That  the  plaintiff  Is  entitled  to 
an  injunction  perpetually  enjoining  tbe  de- 
fendant and  all  persons  claiming  under  or 
tbrough  him  from  Interfering  with  plaintiff 
or  her  successors  in  interest  in  using  said 
waters  or  any  portion  thereof,  so  long  as 
plaintiff  or  ber  successors  in  interest  use  or 
seek  to  use  the  same  beneficially  for  irriga- 
tion and  culinary  purposes  exclusively  on  the 
land  described  in  ber  said  complaint,  or  up- 
on any  portion  thereof.  That  the  plaintifTs 
title  to  said  waters,  subject  to  tbe  right  of 
the  defendant  to  devote  the  same  or  portions 
thereof  to  the  irrigation  and  cultivation  of 
his  said  farm  when  tbe  same  are  not  required 
for  tbe  beneficial  Irrigation  and  cultivation 
of  plaintifTs  land,  is  adjudged  to  be  quieted 
against  all  other  claims,  demands,  or  pre- 
tensions of  the  defendant,  who  is  hereby  per- 
petually estopped  and  enjoined  from  setting 
up  any  further  or  other  claims  thereto." 
Plaintiff  appeals. 

Edwards  &  Asbton,  of  Salt  Lake  City,  for 
appellant.  James  F.  Smith,  of  Salt  Iiake 
City,  for  respondent 

Mccarty,  J.  (after  stating  the  facta  as 
above).  Appellant,  In  her  assignments  of  er- 
ror, assails  the  conclusions  of  law  wherein 
the  court  finds  that  her  title  to  tbe  water  in 
dispute  is  "subject  to  tbe  condition  that  said 
water  shall  be  beneficially  used  by  tbe  plain- 
tiff or  ber  successors  in  Interest  exclusively 
upon  the  land  described  in  ber  said  com- 
plaint," and  that  the  defendant  is  entitled  to 
the  use  of  all  the  water  in  question  "which 
is  not  necessary  to  the  irrigation  and  culti- 
vation of  plaintiff's  said  land."  Appellant 
also  objects  to  that  part  of  the  Judgment  in 
which  defendant  Is  "decreed  the  use  of  all 
the  waters  which  arise,  emanate,  percolate, 
and  seep  through  and  spring  from  tbe  soil  of 
tbe  land  described  in  plaintiff's  complaint 
which  are  not  necessary  to  the  beneficial  ir- 
rigation and  cultivation  of  plaintiff's  said 
land."  The  contention  made  by  appellant  is 
that  tbe  conclusions  of  law  and  that  part 
of  the  decree  covered  by  tbe  assignments  of 
error  are  not  supported  by,  nor  do  they  re- 
spond to,  the  findings  of  fact  made  and  filed 
in  tbe  cause.  And  she  further  contends  that, 
under  tbe  facts  as  found  by  tbe  court,  she 
is  entitled  to  a  decree  quieting  her  tiUe  to 
the  water  in  controversy  and  giving  her  the 
right,  without  any  limitations  or  restrictions 
in  favor  of  respondent,  to  apply  it  to  a  bene- 
ficial use  in  any  locality  to  which  she  may 
desire  to  convey  it. 

This  claim  is  based  upon  tbe  common-law 
doctrine  relating  to  the  ownership  of  perco- 
lating water.  Under  the  common-law  rule, 
sometimes  referred  to  as  the  English  rule, 
water  which  percolates  through  the  soil 
without  any  definite  channel  was  regarded 
as  much  a  part  of  the  freehold  through 
which  it  courses  as  the  clay,  sand,  gravel. 


and  rocks  found  therein,  and  the  owner 
Geaving  out' the  question  of  malice)  had  tha 
absolute  right  to  Intercept  the  water  before 
it  left  his  premises  and  make  whatever  use 
of  It  he  pleased,  regardless  of  the  effect  that 
such  use  might  have  on  a  lower  proprietor 
through  whose  land  tbe  water,  in  its  natural 
course,  was  wont  to  filtrate  and  percolate. 
Gould  on  Waters,  {  280 ;  3  Famham  on  Wa- 
ter Rights,  I  935 ;  Long  on  Irrigation,  |  33 ; 
Kinney  on  Irrigation,  §  298 ;  Hosier  v.  Cald- 
well, 7  Nev.  363;  Delhi  v.  Toumans,  60 
Barb.  (N.  Y.)  316;  Frazler  v.  Brown,  12 
Ohio  St  294;  Roath  v,  DrlscoU,  20  Conn. 
533,  52  Am.  Dec.  352;  Wheatley  v.  Baugb, 
25  Pa.  S28,  64  Am.  Dec  721;  Cbatfield  t. 
Wilson,  28  Vt  49. 

One  of  the  cases  cited  and  relied  on  by 
appellant  is  Hanson  v.  McCue,  42  CaL  305, 
10  Am.  Rep.  299.  In  that  case  tbe  court 
said:  "Water  filtrating  or  percolating  In  the 
soil  belongs  to  tbe  owner  of  the  freehold^ 
like  tbe  rocks  and  minerals  found  there.  It 
exists  there  free  from  the  usufructuary 
right  of  others,  which  is  to  be  respected  by 
the  owner  of  an  estate  through  which  a  de- 
fined stream  of  water  is  found  to  flow.  Tbe 
owner  may  appropriate  the  percolations  and 
flltratlons  as  he  may  choose,  and  turn  them 
to  profit  if  he  can.  To  hold  otherwise  would 
be  to  hold  that  the  plaintiff  here  could  law- 
fully claim  a  right  to  convert  the  lot  of  Mc- 
Cue into  a  mere  filterer  for  his  own  conven- 
ience." 

Tbe  doctrine  thus  announced  was  reaffirm- 
ed by  the  California  court  in  the  case  of 
Southern  P.  R.  Co.  v.  Dufour,  95  Cal.  616, 
30  Pac.  783,  19  L.  R.  A.  92,  Gould  v,  Eaton, 
111  Cal.  641,  44  Pac.  319,  52  Am.  St  Rep. 
201,  and  Los  Angeles  v.  Pomeroy,  124  Cal. 
597,  57  Pac.  685,  and  has  generally  been  ac- 
cepted in  that  state  until  comparatively  re- 
cent date.  In  this  Jurisdiction  tbe  common^ 
law  doctrine  as  declared  by  tbe  Supreme 
Court  of  California  In  the  cases  above  men- 
tioned, in  so  far  as  applicable  to  the.  ques- 
tions litigated  in  which  was  Involved  the 
right  of  the  owner  of  the  land  to  the  per- 
colating water  found  therein,  has  been  ad- 
hered to  and  followed.  Sullivan  y.  Mining 
Co.,  11  Utah,  438,  40  Pac.  709,  30  L.  R.  A. 
186;  Crescent  Min.  Co.  v.  Silver  King  Mln. 
Co.,  17  Utah,  444,  64  Pac.  244,  70  Am.  St 
Rep.  810 ;  Willow  Creek  Irr.  Co.  v.  Michael- 
son,  21  Utah,  248,  60  Pac.  943,  61  L.  R.  A. 
280,  81  Am.  St.  Rep.  687;  Herriman  Irr.  Co, 
V.  Keel,  25  Utah,  96,  69  Pac.  719;  Fayter  v. 
North,  SO  Utah,  156,  83  Pac.  742,  6  L.  R.  A. 
(N.  S.)  410. 

The  general  \xead,  however,  of  recent  de- 
cisions In  many  of  the  states  of  the  Union, 
is  away  from  the  English  rule,  or  common- 
law  doctrine  of  unqualified  and  absolute 
right  to  a  landowner  to  intercept  and  draw 
from  his  land  tbe  percolating  waters  therein. 
In  these  later  cases  the  right  of  a  landowner 
to  subterranean  waters  percolating  through 
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bis  own  and  bis  neighbor's  land^,  and  wbich 
is  a  common  source  of  supply  for  the  lands 
of  two  or  more  of  tbem,  Is  limited  to  a  rea- 
sonable and  beueQclal  use  of  tbe  waters  up- 
on the  land  or  to  some  useful  purpose  con- 
nected with  Its  occupation  and  enjoyment. 
In  30  A.  &  E.  Ency.  L.  (2d  Ed.)  314,  tbe  writ- 
er, speaking  of  the  rule  last  referred  to, 
says:  "Under  this  doctrine  it  has  been  held 
that  a  landowner  has  no  right,  except  for 
the  benefit  and  improvement  of  his  own 
premises  or  for  his  beneficial  use,  to  drain, 
collect,  or  divert  percolating  waters  therein 
where  such  act  will  destroy  or  materially 
Injure  tbe  spring  of  another,  tbe  waters  of 
which  spring  are  used  by  the  general  public 
for  domestic  purposes ;  tiiat  he  cannot  drain, 
collect,  or  divert  such  waters  for  the  sole 
purpose  of  wasting  them ;  that  the  owner  of 
land  cannot  gather  percolating  water  by 
pumps  or  by  natural  means  that  it  may  be 
carried  to  a  distant  place  for  use  by  or  sale 
to  strangers  having  no  right  to  it,  in  a  case 
where  the  inevitable  result  would  be  to  de- 
stroy a  spring  upon  the  laud  of  an  adjoining 
owner.  •  •  •  So  it  has  been  held  that  a 
landowner  cannot  collect  percolating  water 
by  means  of  artesian  wells  and  convey  it 
away  from  his  land  for  sale  to  a  distant 
landowner  to  the  injury  of  bis  neighboring 
landowners." 

Smith  V.  City  of  Brooklyn,  18  App.  Div. 
340,  46  N.  Y.  Supp.  141,  was  a  case  in  which 
the  plaintiff  was  the  occupant  of  a  farm 
upon  which  was  a  stream  of  water  running 
in  a  well-deflned  channel  fed  by  springs  and 
from  other  sources.  The  stream  for  more 
than  50  years  had  been  dammed  up  forming 
a  pond.  The  pond,  which  was  of  consider- 
able value,  was  used  by  plaintiff,  among  oth- 
er things,  for  securing  ice.  The  defendant, 
for  the  purpose  of  furnishing  the  city  of 
Brooklyn  with  a  water  supply,  sunk  a  num- 
ber of  wells  In  the  locality  of  the  stream 
and  pond  and  about  2,400  feet  therefrom, 
and  connected  therewith  powerful  steam  suc- 
tion pumps,  built  pumping  stations,  and  con- 
structed conduits  to  carry  off  the  water  as 
it  came  from  the  wells.  The  soil  in  tbe  lo- 
cality of  these  waterworks  and  of  tbe  sur- 
rounding country  is  of  a  sandy  or  gravelly 
nature  through  which  water  readily  perco- 
lates. The  pumping  operations  of  the  de- 
fendant dried  up  tbe  creek  and  pond  men- 
tioned and  resulted  in  the  destruction  of 
wells  throughout  a  considerable  area  of  coun- 
try in  the  locality  where  they  were  carried 
on.  The  trial  court,  following  the  rule  of 
the  common  law  relating  to  percolating  wa- 
ters, dismissed  plaintiff's  complaint.  On  ap- 
peal tbe  Supreme  Court  said:  "While  it  is 
true  that  tbe  city  owned  the  land  upon 
which  it  placed  its  structure,  and  all  of  Its 
acts  were  done  upon  its  own  property,  it 
did  not,  however,  make  the  erections  or  do 
tbe  acts  for  tbe  beneficial  use  and  enjoy- 
ment of  the  land  itself  for  any  purpose  of 


domestic  use,  agriculture,  mining,  or  manu- 
facturing. •  *  •  No  one  dwelt  thereon, 
or  was  exi)ected  to.  No  one  used  the  water 
thereon,  nor  was  it  expected  to  be  used  in 
connection  therewith.  The  sole  purpose  was 
to  subordinate  the  use  of  the  land  to  tbe 
particular  purpose  of  a  reservoir  and  con- 
duit In  which  to  gather,  store,  and  carry 
water  to  a  distant  place  for  its  benefit  and 
profit,  and  for  the  enjoyment  of  strangers 
who  have  no  claim  or  shadow  of  right  to  it 
as  against  the  plaintiff.  It  was  its  purpose 
not  only  to  take  the  water  which  might  come 
by  natural  percolation  upon  its  land,  but 
also  to  use  artificial  means,  and  by  powerful 
suction  drain  the  adjoining,  land  of  Its  wa- 
ter. •  •  •  By  the  construction  of  its 
conduit,  the  sinking  of  its  wells,  and  tbe 
suction  of  its  powerful  piunps,  the  whole 
spring  level  of  tbe  surrounding  country  has 
been  lowered,  and  running  streams  and 
I>onds  dried  up." 

It  is  also  said  in  tbe  opinion:  "It  may  be 
stated,  with  some  degree  of  confidence,  that 
no  case  will  be  found  in  this  state — and  our 
research  has  not  enabled  us  to  find  one  in 
any  other  state  of  this  country — where  the 
right  has  l>een  upheld  In  the  owner  of  land 
to  destroy  a  stream,  a  spring,  or  well  upon 
his  neighbor's  land,  by  cutting  off  tbe  source 
of  its  supply,  except  it  was  done  In  the  ex- 
ercise of  a  legal  right  to  Improve  the  land, 
or  make  some  use  of  the  same  in  connection 
with  the  enjoyment  of  tbe  land  Itself,  for 
purposes  of  domestic  use,  agriculture,  or 
mining,  or  by  structures  for  business  carried 
on  upon  the  premises." 

The  court,  after  discussing  and  distinguish- 
ing some  of  the  earlier  cases  on  this  subject, 
says:  "We  liave  the  fact,  admitted  by  all  le- 
gal writers,  that  a  property  right  ^sts  in 
percolating  water  of  as  high  a  character  as 
tbe  land  Itself— it  is  in  fact  a  part  of  tbe 
land.  It  is  a  valuable  right,  and  its  use  is 
usually  indispensable  to  tbe  enjoyment  of 
the  land  wherein  It  is  found.  This  right  is 
only  qualified  by  the  equal  right  of  every 
adjoining  landowner.  The  right  of  use  is 
suijported  in  eith^,  when,  for  purposes  of 
use  upon  the  land,  or  of  the  land,  injury  re- 
sults to  one  as  an  Incident  to  such  use.  But 
it  seems  •  •  •  monstrous  to  assert  that 
one  landowner  may  deliberately  and  inten- 
tionally make  an  erection  for  the  express 
purpose  of  draining  the  land  of  another  of 
its  percolating  water,  and  thereby  destroy 
streams,  springs,  ponds,  and  wells,  and  be 
supported  in  so  doing  upon  the  theory  that 
it  is  the  exercise  of  a  legal  right  in  tbe  nse 
of  his  land." 

The  rule  announced  in  this  case  was  fol- 
lowed in  the  case  of  Forbell  v.  New  York, 
164  N.  T.  522,  58  N.  B.  644,  51  L.  R.  A. 
695,  79  Am.  St.  Rep.  666.  The  syllabus,  as 
published  in  51  L.  R.  A.  695,  of  the  last- 
mentioned  case,  which  correctly  reflects  tbe 
opinion  of  the  court,  is  as  follows:    "The 
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drainage  of  land  of  a  private  proprietor  by 
city  pumping  works  which  exhaust  from  all 
the  region  thereabouts  the  natural  supply  of 
underground  or  subsurface  water,  and  thus 
prevent  the  raising  upon  it  of  crops  to  which 
the  land  was  and  Is  peculiarly  adapted,  or 
destroy  such  crops  after  they  are  grown  or 
partly  grown,  renders  the  city  liable  to  him 
for  tiie  damages  which  he  sustains,  and  en- 
titles him  to  an  injunction  against  the  con- 
tinuance of  the  wrong."  The  court  in  that 
case  cites  with  approval  the  case  of  Smith  v. 
City  of  Brooljlyn,  supra,  and  refers  to  It  as 
containing  "a  valuable  discussion  of  the  sub- 
ject." 

In  several  recent  and  well-considered  cases 
the  Supreme  Court  of  California  departed 
from,  if  it  did  not  entirely  repudiate,  the 
doctrine  of  absolute  right  of  the  owner  of 
land  to  the  subsurface  or  percolating  water 
therein  as  declared  in  Hanson  v.  McCue, 
supra,  and  In  several  other  of  its  former  de- 
cisions, and  has  established  for  that  juris- 
diction the  new,  or,  as  it  is  sometimes  de- 
nominated, the  "American"  or  "reasonable 
use"  rule,  which  limits  the  right  of  the  own- 
er of  the  soil  containing  percolating  water 
to  a  reasonable  use  of  such  water  upon  the 
land  in  which  it  is  found.  Katz  v.  Walkln- 
shaw,  141  Cal.  116,  70  Paa  663,  74  Pac.  766, 
64  L.  R.  A.  236,  99  Am.  St  Rep.  35;  Mc- 
Clintock  v.  Hudson,  141  Cal.  275,  74  Pac. 
849;  Cohen  v.  La  Canada  Water  Co.,  142 
Cal.  437,  76  Pac.  47;  Montecito,  etc.,  Co.  v. 
Santa  Barbara,  144  Cal.  578,  77  Pac.  1113; 
Burr  v.  Maday  Rancho  Water  Co.,  154  Cal. 
428,  98  Pac.  260;  8.  c,  160  Cal.  208,  116  Pac. 
715;  Barton  v.  Riverside  Water  Co.,  155 
Cal.  509,  101  Pac.  790,  23  L.  R.  A.  (N.  S.) 
.^1 ;  Hudson  v.  DaUey,  156  Cal.  617,  105  Pac. 
748;  Los  Angeles  v.  Himter,  156  Cal.  603, 105 
Pac.  755;  Miller  v.  Bay  Cities  Water  Co., 
157  Cal.  256,  107  Pac.  115,  27  L.  R.  A.  (N.  S.) 
772.  See,  also,  Ex  parte  Elam,  6  Cal.  App. 
233,  91  Pac.  811. 

The  case  last  cited  contains  the  following 
terse  statement  of  the  rule  as  now  establish- 
ed In  that  state:  "No  surface  owner  pos- 
sesses the  right  to  extract  the  subterranean 
water  in  excess  of  a  reasonable  and  bene- 
ficial use  upon  the  land  from  which  it  fs 
extracted.  Any  additional  extraction  is  not 
in  the  exercise  of  a  right  if  by  such  exercise 
the  rights  of  others  are  injuriously  affected." 

In  the  case  of  Meeker  v.  East  Orange,  77 
N.  J.  IJIW,  623,  74  Atl.  379,  25  L.  R.  A.  (N. 
S.)  465,  134  Am.  St.  Rep.  798,  the  same 
question  was  involved,  and  the  court,  in  an 
able  and  somewhat  exhaustive  opinion  In 
which  many  cases  are  cited  and  discussed, 
adhered  to  the  "reasonable  use"  rule  and 
cites  with  approval  the  recent  California 
cases  above  referred  to.  The  facts  of  the 
case  and  the  law  as  declared  are  summarized 
In  the  third  and  fourth  syllabi  as  follows: 

"3.  The  defendant,  a  municipal  corpora- 
tion, for  the  purpose  of  supplying  its  inhab- 


I  itants  with  water,  acquired  a  tract  •>f  land 
and  sank  thereon  a  number  of  artesian  wells, 
through  which  It  drew  out  percolating  under- 
ground water  which,  but  for  its  interception, 
would  have  reached  a   sjiring,   stream,  and 
j  well  upon  pl'aintifTs  land,  and  also  withdrew 
percolating  underground  water  from  beneath 
'  the  surface  of  bis  land  to  such  extent  as  to 
j  damage  bis  crops.    Held,  actionable. 
I     "4.  Percolating  underground  waters  may 
'  not  be  withdrawn  for  distribution  or  sale  if 
I  it  therefrom  result  that  the  owner  of  adja- 
I  cent  or  neighboring  lands  is  interfered  with 
I  In  his  right  to  the  reasonable  user  of  sub- 
I  surface  water,  or  if  his  wells,  springs,  or 
:  streams  are  thereby  materially  diminished  in 
'  flow,  or  his  land  rendered  so  arid  as  to  be 
'  less  valuable  for  agriculture,  pasturage,  or 
I  other  legitimate  use." 

Wiel,  in  his  excellent  work  on  Water 
Rights,  third  edition,  reviews  and  discusses 
the  California  cases  herein  referred  to,  and 
in  a  note  to  section  1063  cites  many  recent 
cases  from  other  states  In  which  the  so-call- 
ed American  or  reasonable  use  rule  was  ad- 
hered to  and  followed. 

The  trial  court.  In  deciding  the  case  at  bar, 
evidently  followed  the  American  or  reason- 
able use  rule  as  announced  by  the  late  Cali- 
fornia cases  and  decisions  from  other  juris- 
dictions which  have  departed  from  the  com- 
mon-law doctrine  on  this  point  The  case 
under  consideration,  however,  is  not  one  in- 
volving the  rights  of  parties  to  subterranean 
waters  which  find  their  way  by  percolation 
through  lands  owned  by  different  parties  and 
which  has  been  Intercepted  in  and  diverted 
from  its  natural  course  by  one  of  the  par- 
ties to  the  injury  of  the  other.  The  ques- 
tion of  ownership  of  the  percolating  subter- 
ranean waters  Is,  at  most  only  incidentally 
involved.  On  the  question  of  whether  the 
conditions  in  this  state  demand  or  reqxiire  a 
modification  of  the  common-law  doctrine  of 
percolating  waters,  we  shall  withhold  our 
opinion  until  some  case  is  presented  calling 
for  It  The  reason  we  have  devoted  so  much 
time  and  space  to  the  discussion  of  the  sub- 
ject is  that  appellant  bases  her  demand  for  a 
modification  of  the  judgment  upon  the  com- 
mon-law doctrine  as  declared  In  the  decisions 
of  this  state  herein  referred  to,  and  the 
trial  court  seems  to  have  concluded  that  cor- 
relative rights  of  parties  to  subterranean  wa- 
ters percolating  through  the  soil  were  in 
issue,  and  decided  the  case  upon  that  theory. 
It  is  sufficient  to  here  state,  without  approv- 
ing or  disapproving  the  doctrine  of  the  rea- 
sonable use  rule,  that  the  facts  as  found  by 
the  court  do  not  bring  the  case  within  that 
rule.  The  seepage  or  percolating  water  here 
involved  is  created  by  the  artificial  irrigation 
of  appellant's  land.  True,  as  a  result  of 
this  Irrigation,  the  water  sinks,  seeps,  and 
percolates  into  the  soil  of  appellant's  land 
and  saturates  It  for  a  depth  of  several  feet; 
it,  nevertheless,  is  nothing  more  in  fact  and 
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In  law  than  surface  or  waste  water.  Accord- 
ing to  the  facts  found  by  the  court,  the  wa- 
ter has  been  and  Is  collected  by  appellant 
Into  the  pond  or  reservoir  hereinbefore  re- 
ferred to,  and  then  by  means  of  ditches  It  is 
conveyed  to  different  parts  of  her  land  some 
of  which  "become  saturated  and  soaked  with 
water  and  that  considerable  quantities  have 
seeped  and  percolated  through  the  soil  and 
have  arisen  to  the  surface  thereof;  •  •  • 
that  plaintiff  (appellant)  constructed  certain 
artificial  water  courses  through  which  said 
waste  or  percolating  waters  were  conveyed 
into  a  ditch  running  along  the  easterly  side 
of  said  easement  and  right  of  way  belonging 
to  defendant  and  G.  W.  Rollins;  and  that 
said  last-mentioned  waters  during  the  irri- 
gating seasons  of  each  and  every  year  for 
the  last  nine  years  •  ♦  *  have  been  used 
in  the  irrigation  of  defendant's  land." 

The  law  is  well  settled,  in  fact  the  au- 
thorities all  agree,  that  one  landowner  re- 
ceiving waste  water  which  flows,  seeps,  or 
percolates  from  the  land  of  another  cannot 
acquire  a  prescriptive  right  to  such  water, 
nor  any  right  (except  by  grant)  to  Imve  the 
owner  of  the  land  from  which  lie  obtains  the 
water  continue  the  flow.  The  general  rule 
regarding  the  right  of  the  owner  of  land  to 
surface  water  therein  is  stated  by  Mr.  Fam- 
ham,  in  his  work  on  Water  Rights  (page 
2572),  as  follows:  "There  is  no  right  on  the 
part  of  a  lower  approprlator  to  have  surface 
water  flow  to  his  land  from  upper  property. 
The  owner  of  the  soil  on  which  it  falls  has 
an  absolute  right  to  it,  and  may  do  with  it 
what  he  pleases.  And  the  fact  that  surface 
water  has  flowed  from  the  land  of  one  man 
onto  that  of  another  for  more  than  20  years 
will  not  prevent  the  former  from  draining 
his  land  so  as  to  cut  off  the  flow." 

In  1  WIel  on  Water  Rights  (3d  Ed.)  p.  60, 
the  author  says:  "While  artificial  flow  claim- 
ants may  thus  have  priorities  between  them- 
selves, they  can  have  no  right  of  continu- 
ance against  the  owner  of  the  natural  sup- 
ply (the  approprlator  on  the  natural  stream 

•  •  •  ),  except  by  grant,  condemnation,  or 
dedication  (or  by  the  rule  of  compulsory 
service  where  the  water  is  distributed  to 
public  use).  The  chief  instance  of  artificial 
flows  in  practice  is  where  some  stream  own- 
er has  carried  water  to  a  distance  and,  after 
use,  discharges  it  below  his  land  or  works. 

•  •  ♦  Seeing  the  water  come  down,  other 
parties  arrive,  build  ditches  below,  receive 
the  water,  and  put  it  to  use.  Yet  unless  they 
have  a  contract  with  the  stream  owner,  they 
must  generally  rely  upon  continued  receipt 
from  him  of  such  water  at  their  peril.  In 
such  case  the  creator  of  this  artificial  flow 
may  cease  to  allow  it  to  escape."  And  on 
page  52  it  is  said:  "In  the  absence  of  con- 
tract, the  natural  water-right  owner  may 
cease  the  abandonment  of  waste  from  a  ditch, 
and  so  use  the  water  that  none  of  it  there- 
after runs  waste,  or  so  that  it  runs  off  in  a 


new  place  where  people  below  no  longer  can 
get  it.  I/ong  receipt  by  them  of  llie  water 
of  itself  gives  no  permanent  right  to  have  the 
dlBctiarge  continued,  whether  by  appropria- 
tion, prescription,  or  estoppel,  even  though 
the  lower  claimants  built  expensive  ditches 
or  flumes  to  catch  the  waste."  Numerous  de- 
cisions are  cited  by  the  author  in  a  note  to 
the  text  which  illustrate  and  supx>ort  this 
doctrine.  And  again  on  page  54  it  is  said: 
"Waste  water  soaking  from  the  land  of  an- 
other after  irrigation  need  not  be  continued, 
and  may  be  intercepted  and  taken  by  such 
original  Irrigator,  and  conducted  elsewhere, 
though  parties  theretofore  using  the  waste 
are  deprived  thereof." 

In  the  case  of  Burkart  T.  Melberg,  37  Colo. 
187,  86  Pac.  88,  6  L.  R.  A.  (N.  S.)  1104,  119 
Am.  St  Rep.  279,  the  plaintiff  dug  a  ditch 
along  the  boundary  of  her  land  thereby  in- 
tercepting and  collecting  the  seepage  cre- 
ated by  the  irrigation  of  her  neighbor's  land. 
The  owners  of  the  land  from  which  the  wa- 
ter seeped  and  percolated  later  dug  a  paral- 
lel ditch  on  their  own  land  thereby  cutting 
off  plaintiff's  supply.  The  water  thus  inter- 
cepted and  collected  the  defendants  carried 
by  means  of  a  ditch  around  plaintilTs  land 
and  irrigated  other  lands  owned  by  them. 
The  court  said:  "The  plaintiff  certainly  has 
acquired  no  vested  right  to  compel  the  de- 
fendants to  apply  the  waters,  the  right  to 
the  use  of  which  they  own,  in  such  a  way 
as  that  some  of  it  will  not  soak  into  the 
ground,  but  escape  and  pass  from  the  surface 
onto  her  land.  The  defendants  have  the 
right  to  change  the  place  and  manner  of  nse 
or  reduce  the  quantity  applied  on  their  lands, 
so  that  no  water  whatever  will  escape  and 
reach  the  lands  of  plaintiff."  The  facts  of 
that  case  are  somewhat  similar  to  the  facts 
in  the  case  at  bar. 

Applying  the  well-settled  principles  of  law 
as  declared  by  the  foregoing  authorities  to 
the  facts  in  this  case  as  found  by  the  court, 
it  necessarily  follows  that  respondent  ac- 
quired no  prescriptive  or  vested  right  as 
against  the  appellant  to  the  water  in  ques- 
tion, or  any  part  thereof. 
'  Tbe  cause  is  remanded,  with  directions  to 
the  trial  court  to  modify  its  conclusions  of 
law  and  the  decree  so  as  to  conform  with 
the  flndlngs  of  fact,  quieting  appellant's  title 
to  the  water  in  controversy  without  any  re- 
strictions therein  in  favor  of  respondent. 
Costs  of  this  appeal  to  be  taxed  against  re- 
spondent 

FRICK,  0.  J.,  concurs. 

STRAUP,  J.  (concurring).  The  court  found 
and  adjudged  the  plaintiff  the  owner  of  the 
water.  The  Judgment  in  such  particular  is 
not  complained  of  by  either  party.  The  only 
complaint  made  is  this:  The  court,  after  so 
finding  and  adjudging,  further  adjudged  that 
the  plaintiff  was  required  to  use  the  watez 
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on  a  particular  tract  of  land  and  could  not 
divert  and  use  it  on  other  land.  When  it 
was  found  and  adjndged  that  the  plaintiff 
was  the  owner  of  the  water,  of  which  no 
complaint  to  made,  I  thinli  the  proper  dis- 
position of  the  case  Is  controlled  by  the 
principle  that  an  owner  of  water  may  di- 
vert and  use  it  for  beneficial  purposes  on 
any  lands  desired.  That  principle  the  Judg- 
ment violates.  I  therefore  concur  In  the 
modification  of  th6  Judgment 


at  Ariz.  148) 

DOWDY  et  al.  v. 


CALVL 


(Supreme  Conrt  of  Arizona.     July  6,   1912.) 

1.  ATTACHltBirr  (I   122*)— ATFIDAVIT— AMBND- 
MENT. 

Civ.  Code  1001,  par.  362,  expressly  au- 
thorizes amendment  of  an  affidavit  in  attach- 
ment 

fBd.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  fl  32»-337;  Dec.  Dig.  |  122.*] 

2.  GABinsmnirt  ({  87*)>-ArFiDAvrr-Ain!WD- 

ICENT. 

Civ.    Code   1901,   par.   362,   expressly   an- 

thorizes  amendment  of  a  garnishment  affidavit 

[Bd.  Note. — For  other  cases,  see  Garaighment, 

Cent  Dig.  IS  156-150;    Dec.  Dig.  |  87.»] 

8.  Pleadiwo  (i  248*)  — CoMMLAiiw^AmiwD- 

IfENT. 

Where  a  complaint  stated  two  causes  of 
action,  one  for  money  had  and  received,  ac- 
quired by  a  tortious  entry  upon  plaintiff's  place 
of  bnsiness  In  bis  absence,  and  the  other  found- 
ed on  tortious  destruction  of  his  business,  an 
amendment  more  specifically  alleging  the  in- 
debtedness and  the  circumstances  under  which 
defendant  obtained  possession  of  the  money,  and 
omitting  the  second  cause  of  action,  was  not 
improperly  allowed  as  introducing  a  new  and 
different  cause  of  action  from  that  originally 
pleaded. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  686,  687,  689-706,  700;  Dec. 
Dig.  I  24a*] 

4.  Abatement  and  Retital  (J  4*)— Anotheb 
Suit  Penoino. 

An  action  should  be  alMited  for  pendency 
of  another  suit  for  the  same  relief  between  the 
same  parties  and  involving  the  same  subject  of 
action. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  If  26-38 ;  Dec.  Dig.  i 
4.»] 

5.  ESlection  of  REUEoixa  ({  7*)— InconaiaT- 

EMT  REUEDJES. 

A  sut>seqnently  commenced  action  l>etween 
the  same  parties,  for  the  same  cause  of  action, 
seeking  different  and  inconsistent  relief,  will 
abate,  even  though  the  prior  action  has  been 
di.<!mlssed,  because  the  plaintiff  elected  bis  rem- 
edy and  cannot  have  two  remedies  for  the  same 
wrong. 

[E^.  Note.— For  other  cases,  see  Eaection  of 
Remedies,  Cent  Dig.  |  12 ;   Dec.  Dig.  |  7.*] 

&  JuDOXENT  (J  BOO*)— Bab— Relief  Souoht. 
One  who  has  puraned  a  remedjr  to  judg- 
ment cannot  prosecute  another  suit  for  the 
same  cause  of  action,  but  for  a  different  relief, 
since  the  facts  constituting  the  cause  of  action 
have  been  adjudicated. 

[E!d.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  II  1035.  1063,  1064,  1102-1106; 
Dec  Dig.  {  590.*] 


7.  Evidence  (|  43*)— JTcdiciai  Noticb— Pil- 
ing OF  Actions. 

A  court  cannot  judicially  know  that  one 
action  was  commenced  before  another  merely 
because  it  bears  a  lower  file  number. 

[Ed.  Note.— For  other  cases,  see  Evidence; 
Cent.  Dig.  §{  62-65;    Dec.  Dig.  I  43.*] 

8.  Abatement  and  Retival  (f  8*>— Judg- 
ment (J  590*)— Pendbrot  or  Another  Ac- 
tion—Res  Judicata. 

Pendency  of  an  action  to  replevin  money, 
or  disposition  of  the  cause  adverse  to  plaintiff, 
does  not  affect  bis  right  ta  pursue  a  valid 
remedy  for  its  conveision. 

[Ed.  Note.— For  other  cases,  see  Al>atement 
and  Revival,.  Cent  Dig.  {g  39-56,  58-63,  68- 
72;  Dec.  Dig.  |  8;*  Judgment  Cent  Dig.  If 
1035,  1063,  1064,  1102-1106;  De».  Dig.  i 
590.*] 

9.  REPI.EVIN  (I  4*)— StTBJCCTS  ov  BKLnr- 
MONET. 

Replevin  will  not  lie  for  the  recovery  of 
money  unless  It  is  specifically  descrilied  and 
the  plaintiff  shows  himself  entitled  to  its  pos- 
session as  the  specific  money  described. 

[EA.  Note. — For  other  cases,  see  Replevin, 
Cent  Dig.  ||  4^19,  21-26 ;   Dec  Dig.  i  4.*] 

10.  Pleading  (§  106*)— Plea  in  Abatement 
— sufficienct. 

In  an  action  for  money  had  and  received, 
a  plea  in  abatement,  based  on  pendency  of  an 
action  to  replevin  the  money,  is  insufficient 
where  the  money  is  not  specifically  described 
and  it  is  not  alleged  that  such  a  claim  is  made 
to  the  money  by  plaintiff  in  the  replevin  suit 
as  to  entitle  him  to  the  possession  of  the 
specific  currency,  gold,  and  silver,  as  described. 
[EM.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {{  219-227;  Dec  IMg.  {  106.*] 

11.  Pleading    (f   206*)— Qbnebai.  Dcniait- 

SUFFICIENCT. 

A  general  denial  is  good  as  against  a  gen- 
eral demurrer. 

IBA.  Note.— For  other  cases,  see  Pleading! 
Cent  Dig.  H  491-498,  495,  406,  408-«10;  Dec. 
Dig.  f  205.*] 

12.  APPBAiL  AND  Ebbob  (I  1040*)— &ASMIJEaS 

Ebrob— Sustention  of  Demubbbb. 

Any  error  in  sustaining  a  demurrer  to  a 
general  denial  is  good,  where  every  issue  raised 
by  the  general  denial  is  either  admitted  by  de- 
fendants in  other  pleadings  filed  or  is  supplied 
by  the  law, 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4089-4105;  Dec.  Dig.  i 
1040.''] 

13.  Set-Off  and  Countebclaix  (f  22*)— 
Subjects. 

In  a  suit  for  money  had  and  received  as 
upon  contract,  defendants  can,  under  Civ.  Code 
1901,  par.  1364,  plead,  as  a  set-off  or  counter- 
claim, any  debt  due  from  plaintiff  to  them 
founded  upon  a  certain  demand,  or  they  can 
plead  any  unliquidated  or  uncertain  claim  for 
damages  fonnded  npon  a  tort  or  breach  of  cove- 
nant arising  out  of,  or  incident  to,  or  connected 
with,  plaintiff's  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  ff  26-37;  Dec  Dig.  | 
22.*] 

14.  Pmadino  (i  144*)— Set-Oit— TiT*«n.Tnr 
fob  Rent. 

There  can  be  no  liability  for  rent  without 
privity  of  contract  or  estate,  and  hence  a  set- 
off or  counterclaim  based  on  rent  claimed  to  be 
due  is  insufficient  where  it  fails  to  allege  such 
privity. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  I  203;  Dec  Dig.  i  144.*] 
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15.  Landlobd  and  Tenant  (J  1»)— Relation 
Dkfined. 

The  relation  of  landlord  and  tenant  is  that 
which  arisea  from  a  contract  by  which  one  per- 
son occupies  the  property  of  another  with  his 
permission,  and  in  subordination  to  hia  rights, 
the  occupant  being  known  as  the  tenant  and  the 
person  in  subordination  to  whom  he  occupies 
as  the  landlord,  it  being  essential  to  the  rela- 
tion that  the  occupancy  be  both  permissive  and 
subordinate. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  {  1;    Dec.  Dig.  i  I.*] 

16.  Set-Off   and    Codntebclaim    (|    26*)— 
Sdbjects. 

'A  claim  for  rent  cannot  be  ^aid  to  arise 
out  of,  or  be  incident  to,  or  connected  with,  de- 
fendants' tortious  appropriation  of  plaintiff's 
money  in  the  building  for  which  the  rent  is 
claimed,  so  as  to  sustain  a  set-off. or  counter- 
claim. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  1$  43,  44;  Dec.  Dig. 
S26,*] 

17.  Sbt-Off   and   Counterclaim    ({    28*  )— 
Subjects. 

A  claim  for  trespass  npon  premises  cannot 
be  said  to  arise  out  of,  or  be  incident  to,  or 
connected  with,  a  conversion  by  defendants  of 
plaintiff's  money  on  such  premises,  so  as  to 
sustain  a  set-off  or  counterclaim. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  H  43,  44;  Dec  Dig. 
126.*] 

18.  Pleading  (5  380*)— Issues  and  Proof. 
Evidence   offered   in  support  of  pleadings 

which  have  been  eliminated  from  the  case  is 
properly  excluded  as  irrelevant. 
•     [Ed.   Note.— For   other  cases,   see   Pleading, 
Cent.   Dig.  U  1237,  123&-1252;    Dec   Dig.  { 
380.*] 

19.  Judgment  (§  139*)— Default— Vacation 
—Judicial  Discretion. 

It  was  discretionary  with  the  trial  court 
to  open  plaintiff's  default,  entered  for  failure  to 
answer  defendants'  counterclaim. 

[E^  Nott.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {{  265-268;   Dec.  Dig.  S  139.*] 

20.  Pleading    (i   332*)— Answeb- Necessitt 
fob  Refiling. 

Where  an  answer  to  a  counterclaim  re- 
mained on  file,  it  served  equally  as  an  answer 
to  the  counterclaim  refiled  to  an  amended  com- 
plaint. 

[EM.  Note.— For  other  cases,  se«.  Pleading, 
Cent  Dig.  H  1003-1010;   Dec  Dig.  {  332.*] 

21.  Appbal  and  Ebbob  (f  1039*)— Habuless 

EktBOB. 

Any  error  in  rulings  concerning  a  counter- 
claim was  harmless  to  defendants,  where  it 
failed  to  state  facts  sufficient  to  constitute  a 
counterclaim. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4075-^088;  Dec  Dig.  { 
1039.*] 

22.  Interest  (|  22*)— Costs. 

Under  Civ.  Code  1901,  par.  2774,  which 
provides  that  a  judgment  shall  bear  interest  at 
the  legal  rate,  unless  based  on  a  contract  pro- 
viding another  rate,  a  judgment  properly 
awards  interest  on  the  costs  allowed,  as  well  as 
upon  the  principal  sum  of  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Intexest, 
Cent  Dig.  {{  43-63;  Dec  Dig.  |  22.*] 

Appeal  from  District  Court,  Yavapai  Conn- 
ty;    before  Justice  Edward  M.  Doe. 
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and  another.  From  a  Jndgment  for  platntUf 
and  from  an  order  refusing  a  new  trial,  de- 
fendants appeal    Affirmed. 

Robt  E.  Morrison  and  E.  SL  Clark,  tMtli 
of  Prescott,  for  appellants.  Norris  &  Mitch- 
ell, of  Prescott,  and  Reese  M.  Ling,  of  Pbay 
nix,  for  appellee. 

CUNNINGHAM,  J.  A  Judgment  was  ren- 
dered for  the  plaintiff  and  from  which  Judg- 
ment and  an  order  overruling  defendants^ 
motion  for  a  new  trial  defendants  appeal. 

The  plaintiff  commenced  this  action  Au- 
gust 1,  1910,  by  filing  his  complaint,  In  form, 
separately  setting  forth  two  causes  of  ac- 
tion, the  first  of  which  was  for  the  sum  of 
$1,024.15,  money  had  and  received  as  upon 
contract,  the  possession  of  which  money  de- 
fendants are  charged  to  have  acquired  by  a 
tortious  entry  of  plaintiff's  place  of  business, 
in  the  absence  of  plaintiff,  and  seizing  and 
taking  the  money.  The  second  cause  of  ac- 
tion Is  founded  upon  the  alleged  tortious 
destruction  of  plaintifTs  business,  for  which 
plaintiff  claims  damages  in  the  sum  of  $500. 
Plaintiff  also  filed  bis  affidavit  in  attach- 
ment claiming  an  Indebtedness  against  the 
defendants  In  the  sum  of  $1,024.15,  money 
had  and  received  by  defendants  on  tbe  9tii 
day  of  July,  1910.  On  September  6,  1910, 
the  defendants  filed  their  answer.  On  De- 
cember 28,  1910,  plaintiff  filed  an  affidavit 
and  applied  for  a  writ  of  garnishment 
against  the  Bank  of  Arizona,  alleging  tbe 
same  Indebtedness  due  for  money  had  and 
received  in  tbe  same  amount  On  February 
2,  1911,  defendants  moved  to  quash  the  at- 
tachment proceedings  and  dissolve  tbe  at- 
tachment for  defects  In  the  affidavits  in  not 
setting  forth  tbe  statutory  requirement  Jus- 
tifying the  issuance  of  sncb  attachment  and 
garnishment  On  tbe  8tb  day  of  February, 
1911,  the  plaintiff  filed  his  amended  com- 
plaint The  amendments  to  tbe  original 
complaint  consist  of  more  specific  allega- 
tions of  Indebtedness  and  tbe  circumstances 
under  which  defendants  obtained  possession 
of  the  money  claimed,  and  the  second  sep- 
arately stated  cause  of  action  In  tbe  orig- 
inal complaint  is  wholly  omitted  in  tbe 
amended  complaint  No  ruling  was  had  on 
the  motion  to  quash  and  dissolve  tbe  at- 
tachment, and  on  February  8,  1911,  the 
plaintiff  filed  amended  affidavits  In  attach- 
ment and  in  garnishment  containing  the  nec- 
essary and  required  allegations  omitted  from 
the  original  affidavits. 

[1, 2]  The  appellants  assign  error  upon  tbe 
ruling  of  the  conrt  permitting  the  plaintiff 
to  file  amended  affidavits  In  attachment  and 
garnishment,  and  in  refusing  to  dissolve  the 
attachment  and  garnishment 

The  purpose  of  attachment,  including  gar- 
nishment, is  to  bold  the  property  of  the  de- 
fendant as  security  for  tbe  satisfaction  of 
any    Judgment    the    plaintiff    may    recover 
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against  the  defeudant  in  a  suit  pending  on  a 
contract,  express  or  implied,  for  tbe  direct 
payment  of  money,  made  or  payable  in  Ari- 
zona. Paragraph  332,  B.  S.  (Civ.  Code)  of 
Arizona  1901. 

The  attachment  Is  liable  to  abate  upon 
motion  unless  tbe  bond  and  afBdarit  con- 
tain all  essential  matters  required  by  the 
statute.    Paragraph  839,  R.  S.  Arizona  1901. 

However,  no  writ  of  attachment  shall  be 
quashed,  nor  tbe  property  taken  thereunder 
be  restored,  nor  any  garnishee  discharged, 
nor  any  bond  by  him  given  canceled,  on  ac- 
count of  the  Insufficiency  of  tbe  original  affi- 
davit, writ  of  attachment,  or  attachment 
bond,  if  tbe  plalntift,  or  some  person  for 
Itim,  shall  cause  a  legal  and  sufficient  affi- 
davit or  attachment  bond  to  be  filed,  or  the 
writ  to  be  amended,  in  such  time  and  man- 
ner as  the  court  may  direct,  and  in  that 
event  the  court  shall  proceed  as  If  the  pro- 
ceedings had  originally  been  sufficient.  Par- 
agraph 3C2,  Revised  Statutes  (CivU  Code)  of 
Arizona  19U1. 

[3]  The  appellants  complain  that  the 
amended  complaint  introduces  into  tbe  case 
a  new  and  difCerent  cause  of  action  from 
that  originally  pleaded ;  that  in  the  original 
complaint  the  alleged  cause  of  action  was 
founded  on  tort  for  conversion,  whereas  in 
the  amended  complaint  the  alleged  cause  of 
action  is  in  contract  Appellants  do  not 
make  their  position  entirely  clear.  If  appel- 
lants intend  to  complain  that  in  the  original 
complaint  the  cause  of  action  Is  founded  up- 
on tort,  and  in  form  sounds  in  tort,  and  on 
the  other  hand  in  tbe  amended  complaint 
the  cause  of  action  is  founded  in  tort  and 
in  form  sounds  in  contract,  we  could  under- 
stand how  appellants  argue  the  question  of 
election  of  remedies  so  vehemently.  The 
cause  of  action  set  forth  In  tbe  amended 
complaint  is  founded  upon  the  identical  tort 
— the  conversion  of  the  money  tortiously  ac- 
quired by  defendants.  The  possession  of  tbe 
money  is  alleged  to  have  been  acquired  by 
the  appellants  from  tbe  same  building,  at  tbe 
same  time,  and  in  tbe  same  manner,  and  in 
the  same  sums  in  both  the  original  and  In 
the  amended  complaints,  and  in  both  the 
plaintiff  is  alleged  to  be  tbe  owner  of  tbe 
money  converted,  and  in  both  tbe  same  re- 
lief is  prayed — the  same  remedy  Is  pursued. 
We  discover  no  grounds  for  election  of  rem- 
edies. If  it  is  the  contention  of  appellants 
to  base  their  objections  on  the  grounds  that, 
by  reason  of  the  plaintiff  liavlng  Joined  an 
action  sounding  in  tort  with  an  action  sound- 
ing in  contract  (which  was  the  case  in  the 
original  complaint),  the  defendants  are  at 
lil)erty  to  elect  to  consider  tbe  whole  com- 
plaint as  a  single  action  sounding  in  tort,  l>e- 
cause  a  separate  cause  of  action  separately 
stated  therein  sounds  in  tort,  and  when 
plaintiff  has  amended  bis  action  and  elimi- 
nates from  his  complaint  the  separate  cause 
of  action  sounding  in  tort,  is  the  pursuing  of 


a  different  remedy  in  the  amended  action 
from  tbe  remedy  pursued  in  the  original  suit, 
and  thus  makes  an  occasion  for  an  election 
of  remedies,  and  that  plaintiff  has  elected  to 
pursue  his  remedy  In  tort  before  he  pursues 
his  remedy  In  contract,  we  can  understand, 
but  we  cannot  agree  with  their  position. 
WhUe  tbe  suit  was  standing  upon  the  orig- 
inal complaint,  the  defendants  may  have 
caused  the  abatement  of  one  of  said  causes 
of  action  upon  a  proper  motion,  but  the  ne- 
cessity for  such  motion  no  longer  existed 
when  the  offensive  cause  of  action  was  elim- 
inated. No  merit  appears  in  tbe  api>ellants' 
contention.  No  departure  has  resulted  by 
the  amendment  so  made.  Plaintiff  elected 
to  pursue  his  remedy  for  the  tortious  eon- 
version  of  his  money  by  his  action  for  money 
had  and  received  as  upon  a  contract,  and 
thereby  waived  bis  remedy  for  damages  suf- 
fered by  the  tortious  conversion,  which  he 
had  the  right  to  do,  and  by>  which  the  de- 
fendants are  considered  in  law  peculiarly 
favored. 

The  amended  complaint  having  been  filed 
before  trial,  no  leave  of  court  permitting  the 
filing  of  such  amended  complaint  under  such 
circumstances  was  required;  but  plaintiff 
was  required  to  serve  appellants  with  a  copy 
thereof  (paragraph  1288,  R.  8.  [Civ.  Code] 
Arizona  1901),  and,  as  no  objection  is  made 
upon  that  ground,  we  presume  such  service 
was  duly  made. 

The  authorities  cited  by  appellants  on  this 
phase  of  the  case  have  no  application  to  tlie 
facts  appearing  in  this  case. 

[4-1]  The  defendants  pleaded  in  abatement 
a  replevin  suit  pending  and  undisposed  of  in 
the  same  court,  alleging  that  the  parties  are 
the  same,  and  by  said  action  plaintiff  is  seek- 
ing to  recover  $665,  consisting  of  currency, 
gold,  and  silver,  and  that  plaintiff  therein 
alleges  that  defendants  on  the  9th  day  of 
July,  1910,  wrongfully  and  unlawfully  seized 
and  secured  possession  of  said  money,  and 
it  Is  alleged  that  such  money  is  a  part  and 
parcel  of  the  money  for  which  plaintiff  sues 
in  this  action. 

Defendants  pleaded  the  same  replevin  suit 
in  bar,  setting  up,  substantially,  the  same 
facts  as  set  forth  in  their  plea  in  abatement, 
to  both  of  which  pleas  plaintiff  demurred, 
and  the  court  sustained  such  demurrers. 
These  rulings  are  assigned  as  error. 

Another  suit  pending  in  tbe  same  or  other 
court  between  the  same  parties  involving  tlie 
same  subject  of  action,  pursuing  the  same 
or  a  different  remedy  for  relief,  upon  appli- 
cation made,  cannot  stand  together.  The 
suit  first  commenced,  in  point  of  time,  con- 
trols, and,  when  the  remedies  are  inconsist- 
ent, such  prior  suit  is  an  election  of  remedy 
and  prevails.  A  subsequently  commencea  ac- 
tion between  the  same  parties,  for  the  same 
cause  of  action,  seeking  a  different  relief, 
will  abate  even  though  the  prior  action  tias 
been  dismissed,  because  the  plaintiff  elected 
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bis  reme<1r  and  cannot  bare  two  remedies 
for  tbe  same  wrong.  If  an  action  pursuing 
one  remedy  baa  been  tried  in  court,  be  can- 
not prosecute  another  suit  for  tbe  same 
cause  of  action,  but  for  a  different  relief,  be- 
cause the  facts  constituting  the  cause  of  ac- 
tion have  been  adjudicated.  Moller  t.  Tuska, 
87  N.  Y.  166 ;  Thompson  v.  Howard,  81  Micb. 
309 ;  Scboonmaker  v.  Kelley,  42  Hun  (N.  T.) 
304;  Bobb  t.  Vos,  155  U.  S.  13,  16  Sup.  Ct. 
4,  39  L.  Ed.  62 ;  A.  Kllpstein  &  Co.  v.  Grant, 
141  Fed.  72,  72  C.  C.  A.  511;  and  numerous 
others.  But  we  tbink  tbe  above  sufficient  to 
Illustrate  tbe  law  on  tbe  subject 

[7, 1]  Neither  the  plea  in  abatement  nor 
the  plea  In  bar  allege  the  date  of  tbe  com- 
mencemetat  of  the  replevin  suit.  This  action 
was  numbered  5,895,  and  the  said  pleas  refer 
to  the  replevin  suit  as  No.  5,392.  We  cannot, 
nor  could  tbe  trial  court.  Judicially  know 
that,  by  reason  of  tbe  replevin  suit  having 
been  given  a  ibwer  number  tban  this  action 
was  given  it  was  therefore  tbe  snit  first 
commenced  In  that  court  The  trial  court 
bad  tbis  suit  under  consideration,  and 
not  the  replevin  suit,  and  was  Justified  in 
holding  that  this  suit  was  properly  before 
it,  not  subject,  for  tbe  reasons  shown,  to 
abate  or  to  be  barred  unless  tbe  pleadings 
show  that  tbe  repl.evin  suit  was  for  tbe  same 
cause  of  action,  seeking  a  different  relief 
and  first  commenced.  Both  pleas  are  bad 
when  attacked  by  a  demurrer,  because,  as  a 
general  rule,  money  is  not  replevlable  prop- 
erty, and  where  such  suit  was  commenced 
therefor  its  pendency  or  disposition  adverse 
to  plaintiff  does  not  affect  bis  right  to  pursue 
a  valid  remedy  for  its  conversion.  Lovell  v. 
Hammond  Co.,  66  Conn.  600,  34  Atl.  511. 

[9]  Replevin  will  not  lie  for  tbe  recovery 
of  money  unless  it  is  specifically  described 
and  tbe  plaintiff  shows  himself  entitled  to 
its  possession  as  the  specific  money  described. 
Sager  v.  Blain,  44  N.  Y.  445;  Graves  v.  Dud- 
ley, 20  N.  X.  76;  Pilkington  t.  Trigg,  28 
Mo.  95. 

[10]  Tbe  money  Is  not  so  described,  nor  Is 
it  alleged  that  such  a  claim  is  made  to  the 
money  by  plaintiff  in  tbe  replevin  suit  as 
to  entitle  bim  to  tbe  possession  of  the  specific 
currency,  gold,  and  silver,  as  described.  It 
is  clear  for  these  reasons  that  the  court 
properly  sustained  the  demurrers  to  the  pleas 
in  abatement  and  in  bar.  Tbe  cases  dted 
by  appellants  are  in  no  way  in  conflict  with 
Ibis  view  of  tbe  law.  The  case  of  Wile  ▼. 
Brownstein,  35  Hun  (N.  Y.)  68,  was  a  case 
to  recover  the  value  of  personal  property 
released  from  replevin,  which  was  subject  to 
the  action  with  other  replevlable  property 
taken  at  the  same  time.  The  plaintiff  bad 
elected  bis  remedy  in  replevin,  and  be  was 
not  allowed  to  abandon  that  remedy  and 
pursue  bis  other  Inconsistent  remedy  for  the 
conversion  of  the  goods  released  and  recover 
their  Talue.     The  same   principle  ot  law 


dominates  Bowker  t.  Cox,  106  N.  T.  655,  13 
N.  B.  943. 

[11,12]  Tbe  plaintiff  filed  a  general  de- 
murrer to  defendants'  answer  to  the  amend- 
ed complaint  Tbe  court  sustained  tbe  gen- 
eral demurrer,  and  tbe  defendants  assign 
such  ruling  as  error,  for  the  reason  defend; 
ants'  answer  consisted  of  a  number  of  pleas 
in  abatement,  pleas  In  bar,  a  general  denial, 
a  plea  of  set-off.  An  examination  of  tbe 
record  discloses  that  tbe  general  denial  was 
squarely  attacked  by  the  general  demurrer. 
A  general  denial  is  good  as  against  a  general 
demurrer.  If  by  sustaining  tbis  demurrer 
defendants  have  suffered  substantial  Injury, 
tbis  ruling  is  such  error  as  will  require  a 
reversal  of  tbe  Judgment  and  a  new  triaL 
If  no  substantial  injury  can  result  to  defend- 
ants therefrom,  then  tbe  Judgment  must 
stand.  Paragraph  1283,  R.  a  (Glr.  Code) 
Arizona  1901. 

On  tbe  trial  of  the  cause,  tbe  defendants 
offered  to  sustain  by  proof  all  the  matters 
and  things  set  forth  in  their  set-off  and 
counterclaim,  as  a  whole  and  in  detalL  One 
offer  of  such  proof  was  limited  by  counsel 
to  "everything  set  up  by  defendants  in  their 
pleas  in  abatement  pleas  in  bar.  In.  their 
counterclaim,  in  tbeir  answer,  and  contained 
in  all  their  pleas  filed  in  this  action  by  the 
defendants,  save  and  except  the  general 
denial."  Whicb  offers  were  objected  to  and 
refused.  Another  previous  offer  Included  "all 
of  tbe  amended  answers  and  other  pleadings 
filed  by  the  defendants  in  tbis  action."  Tbis 
is  the  only  offer  disclosed  by  tbe  record  which 
could  possibly  be  considered  as  an  offer  to 
sustain  the  general  denial.  The  action  Is 
for  money  had  and  received.  The  facts  and 
circumstances  under  which  tbe  possession  of 
the  money  was  obtained  and  its  amount  are 
not  disputed  in  tbe  evidence  received  nor  in 
tbe  pleadings  of  tbe  defendants  other  than 
in  tbeir  general  denial.  Tbe  law  supplies  tbe 
promise  in  such  a  case,  and  the  defendants 
are  not  permitted  to  controvert  tbe  promise 
so  supplied.  Under  such  circumstances,  tbe 
general  denial  raises  no  Issue  of  fact  for 
proof.  Every  issue  raised  by  the  general 
denial  is  either  admitted  by  the  defendants 
in  other  pleadings  filed,  or  is  supplied  by  tbe 
law,  and  no  possible  wrong  conid  result  to 
these  defendants  from  the  mllng  made  by 
tbe  court  and  complained  of  by  tbe  defend- 
ants. The  error  is  without  injury  to  tbe  de- 
fendants. 

[13-1S]  The  court  sustained  plalntitTs  de- 
murrers to  tbe  defendants'  set-off  and  to 
their  counterclaim,  and  tbey  assign  error  on 
this  ruling. 

The  defendants  in  both  their  said  plead- 
ings claim  ownership,  title,  and  right  to  the 
possession  of  the  bouses  occupied  by  the 
plaintiff  as  a  saloon  from  tbe  23d  day  of 
January,  1907,  by  reason  of  such  bouse  being 
situated  on  a  mining  claim  at  tbe  time  of 
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its  location  on  said  date,  as  a  part  of  said 
claiu),  and  in  the  answer  of  set-off  and  In 
their  counterclaim  tliey  allege:  "That  on 
or  about  the  25th  day  of  November,  1907, 
the  plaintiff  •  *  ♦  entered  into  the  pos- 
session and  occupancy  of  the  buildings 
*  *  *  and  from  said  last-mentioned  date 
down  to  and  including  the  9th  day  of  July, 
1910,  used  and  occupied  the  same  and  car- 
ried on  a  saloon  business  therein;  and  that 
the  rent  for  aald  premises  and  for  the  use 
and  occupation  thereof  dnring  the  time  they 
were  occupied  by  said  Calri  •  •  •  is  and 
was  the  sum  of  $40  per  month;  and  that 
said  sum  of  $40  per  month  was  a  reasonable 
rental  for  snch  use  and  occupation  by  said 
Calvl  of  said  buildings."  Alleges  frequent 
demands  for  payment  of  said  rent  and  plain- 
tiff's refusal  to  pay.  Because  of  such  re- 
fusal, on  the  0th  day  of  July,  1910,  the  de- 
fendants, being  the  owners  of  such  buildings, 
entered  in  said  buildings  and  took  possession 
of  all  of  the  personal  property  of  said  plain- 
tiff therein  situate,  induding  the  said  sum 
of  money  mentioned  and  described  in  said 
amended  complaint,  for  the  purpose  of  en- 
forcing and  satisfying  the  landlord's  lien 
granted  them  upon  said  personal  property  of 
said  plaintiff  including  said  money.  The 
facts  and  circumstances,  set  forth  t^  idain- 
tiff  as  the  means  by  which  defendants  came 
Into  possession  of  the  money  sued  for,  are 
identical  with  the  facts  and  circumstances 
set  forth  in  defendants'  said  answer  of  set- 
off and  counterclaim  by  which  they  endeavor 
to  excuse  the  seizure  of  the  money.  In  each 
•such  pleading  the  defendants  endeavor  to 
justify  their  tortious  taking  of  the  money 
on  the  grounds  that  rent  was  due  and  they 
held  a  landlord's  lien  on  the  money  as  well 
as  on  the  other  personal  property  belonging 
to  the  plaintiff.  No  other  allegation  of  the 
relation  of  landlord  and  tenant  appears  In 
either  pleading  than  as  above  set  forth.  No 
other  right  of  set-off  or  counterclaim  Is  as- 
serted by  defendants  than  said  claim  for 
the  rent- due  from  the  plaintiff. 

The  plaintiff  having  waived  the  tort  and 
elected  to  sue  for  money  had  and  received 
as  upon  contract,  the  defendants  could  plead 
as  a  set-off  or  a  countercla'lm  any  debt  dno 
from  plaintiff  to  them  founded  upon  a  cer- 
tain demand.  Paragraph  1364,  Revised  Stat- 
utes (Civil  Code)  of  Arizona  1901;  Norden 
V.  Jones,  33  Wis.  600,  14  Am.  Rep.  782.  And 
they  may  plead  any  unliquidated  or  uncer- 
tain claim  for  damages  founded  upon  a  tort 
or  breach  of  covenant  arising  out  of,  or  in- 
cident to,  or  connected  with,  the  plaintiff's 
cause  of  action. 

The  plaintlfTs  cause  of  action  is  the  con- 
version of  the  money  tortionsly  taken  by 
the  defendants;  the  subject  of  the  action  is 
the  money  so  converted.  The  appellants 
claim  that  their  rent  due  is  a  definite,  liqui- 
dated, and  certain  demand,  and  that  this 
demand  "arose  out  of  the  subject-matter  as 


set  forth  in  plaintiff's  amended  complaint" 
There  can  be  no  liability  for  rent  without 
privity  either  of  contract  or  estate.  24  Cyc. 
1176. 

Defendants  have  alleged  in  their  offset  and 
in  their  counterclaim  no  privity  of  contract 
or  of  estate.  Their  allegations  in  this  con- 
nection are  that  plaintiff  "entered  Into  pos- 
session and  occupancy  of  the  buildings  and 
so  continued  to  use  and  occupy  the  same 
until  the  9th  of  July,  1910,"  and  other  alle- 
gations assert  defendants'  ownership  of  the 
buirdlngs  from  January  23,  1907,  to  the  time 
of  pleading,  by  reason  of  the  buildings  belnc 
situate  on  a  mining  claim  acquired  by  con- 
veyance from  the  locators.  They  further 
claim  that  plaintiff  entered  and  began  to  oc- 
cupy the  buildings  on  November  25,  1007, 
after  the  claim  of  defendants  and  their  pred- 
ecessors attached  to  the  mining  claim.  But 
no  fact  is  alleged,  either  in  the  answer  or 
in  the  counterclaim,  showing  the  capacity  in 
which  the  plaintiff  entered  Into  the  posses- 
sion of  the  buildings  or  the  capacity  in  which 
he  continued  to  use  and  occupy  them — wheth- 
er he  entered,  used,  and  occupied  the  proper- 
ty as  a  tenant  or  as  a  trespasser.  The  al- 
legations of  entry,  use,  and  occupation  of 
the  property  are  not  sufficient  to  create  the 
relation  of  landlord  and  tenant.  The  rela- 
tion of  landlord  and  tenant  is  defined  as  that 
which  arises  from  a  contract  by  which  one 
person  occupies  the  property  of  another  with 
his  permission,  and  in  subordination  to  his 
rights,  the  occupant  being  known  as  the  ten- 
ant, and  the  person  in  subordination  to  whom 
he  occupies  as  the  landlord.  It  is  essential 
to  the  relation  that  the  occupancy  be  both 
permissive  and  subordinate,  and  liability  as 
between  landlord  and  tenant  rests  upon  priv- 
ity, both  of  estate  and  of  contract  24  Cyc. 
876-877. 

[18]  The  answer  of  set-off  and  the  counter- 
claim are  therefore  subject  to  plaintiff's  de- 
murrer, unless  the  subject  of  the  set-off  or 
the  subject  of  the  counterclaim  arose  out  of 
the  transaction.  Defendants'  counterclaim 
and  claim  of  set-off  are  for  rent  due  for 
the  buildings.  We  fail  to  see  how  rent  for 
buildings  could  arise  out  of,  or  be  Incident 
to,  or  connected  with,  defendants'  tortioQs 
appropriation  of  plalntUTs  money. 

[17]  The  defendants'  set-off  and  counter- 
claim allege  a  state  of  facts  as  would  make 
the  entry  and  occupation  by  plaintiff  of  de- 
fendants' property  a  trespass,  for  which  de- 
fendants would  have  a  cause  of  action  for 
possession  and  damages,  but  not  for  rent 
Neither  would  such  claim  for  damages  be  a 
matter  of  set-off  or  counterclaim  in  this  suit 
for  a  certain  demand,  unless  such  cause  of 
action  arose  out  of,  or  is  incident  to,  or  Is 
connected  with,  the  plaintiff's  claim,  and 
here  we  again  fail  to  see  how  a  trespass  by 
plaintiff,  resulting  in  damages  to  defendants, 
can  arise  out  of,  or  be  incident  to,  or  con- 
nected with,  the  conversion  by  defendants  of 
plaintiff's  mon^« 
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To  permit  tbe  defendants  to  proye  any 
payment,  counterclaim,  or  set-off,  the  same 
shall  be  plainly  and  particularly  described 
in  the  answer  so  as  to  give  tbe  plaintiff  full 
notice  thereof.  Paragraph  1366,  R.  S.  (Civ. 
Code)  Arizona  1901. 

The  defendants  must  set  forth  such  a 
pleading  as  would  state  a  good  cause  of 
action  when  attacked  by  a  demurrer.  This 
defendants  have  failed  to  do,  and  the  ruling 
of  the  court  was  proper. 

[18]  The  defendants  assign  error  on  the 
rulings  of  the  court  in  denying  defendants' 
offer  of  evidence  in  support  of  their  set-off 
and  counterclaim,  but  as  such  pleadings  had 
previously  been  eliminated  from  the  case, 
for  the  purpose  of  the  trial,  thereafter  such 
evidence  was  Irrelevant 

[19]  The  court  entered  the  default  of  tbe 
plaintiff  for  his  failure  to  answer  defend- 
ants' counterclaim,  and  thereafter  on  motion 
opened  the  default  and  permitted  plaintiff 
to  file  an  answer.  Thereafter  plaintiff  filed 
an  amended  complaint,  to  which  defendants 
reflled  their  defenses,  including  their  set-off 
and  counterclaim,  and  moved  for  default  at 
the  proper  time  for  plaintiff's  failure  to 
answer  tbe  counterclaim  filed  to  tbe  amend- 
ed complaint — plaintiff's  answer  to  the  same 
counterclaim  interposed  to  the  original  com- 
plaint remaining  on  file — to  all  which  rul- 
ings the  defendants  assign  error. 

The  court  in  opening  the  default  acted 
clearly  witliin  its  discretion.  "The  exer- 
cise of  the  discretion  ought  to  tend,  in  a  rea- 
.sonable  degree  at  least,  to  bring  about  a 
judgment  on  tbe  very  merits  of  the  case; 
and  when  the  circumstances  are  such  as  to 
lead  the  court  to  hesitate  upon  the  motion 
to  open  the  default,  it  is  better  as  a  general 
rule  that  the  doubt  should  be  resolved  in 
favor  of  the  application."  Watson  v.  S.  F. 
&  H.  B.  R.  R.  Co.,  41  Cal.  17,  reading 
page  20. 

[201  The  original  answer  to  the  same  coun- 
terclaim remained  on  file  and  served  equally 
as  an  answer  to  the  counterclaim  reflled  to 
the  amended  complaint.  This  counterclaim 
was  answered,  and  because  an  amended  com- 
plaint was  filed  and  the  counterclaim  refiled, 
setting  up  no  new  matter,  made  it  no  new 
counterclaim.  Paragraph  1367,  Rev.  St  (Civ. 
Code)  Arizona  1901. 

[21]  If  we  concede  tt^at  abstract  error  was 
committed  by  the  court  in  these  rulings,  no 
injury  could  result  to  defendants  therefrom, 
for  tbe  reason  such  counterclaim  failed  to 
allege  facts  sufficient  to  assert  a  counterclaim 
to  the  cause  of  action  asserted  by  the  plain- 
tiff, as  we  have  just  shown  above.  No  judg- 
ment on  the  counterclaim  as  asserted  could 
affect  the  claim  of  the  plaintiff,  in  this  ac- 
tion, and,  for  that  reason,  no  injury  could 
result  to  defendants  from  these  rulings  of 
the  court. 

[22]  The  court  rendered  judgment  for  |1,- 
024.16,  the  principal  sum,  with  Interest  there- 


on at  the  legal  rate  from  July  9,  1910,  the 
sum'  of  $57.68,  with  costs  taxed  at  $61.65, 
and  "together  with  interest  on  the  total 
amount  of  said  aggregate  sum  and  costs  at 
the  rate  of  6  per  cent,  per  annum  from  the 
date  of  this  judgment"  until  paid. 

The  appellants  claim  the  court  erred  in  al- 
lowing  interest   on  the   costs   In   the   case. 

Tbe  costs  payable  at  the  date  of  rendition 
of  the  judgment  for  the  debt  became  a  judg- 
ment in  favor  of  the  winning  party,  and  a 
judgment  bears  interest  at  the  legal  rate, 
unless  upon  a  contract  providing  another 
rate  as  the  basis  of  the  judgment.  Para- 
graph 2774,  R.  S.  Ariz.  1901;  In  re  Kennedy, 
94  Cal.  22.  29  Pac.  412;  Palmer  v.  Glover, 
73  Ind.  529;  Llnck  t.  Litchfield,  31  111.  A^p. 
104;  State  ex  rel.  v.  Desha  County,  82  Ark. 
360,  99  8.  W.  1108. 

No  reversible  error  appears  In  the  record. 
Therefore  the  judgment  of  the  district  court 
is  affirmed. 

FRANKLIN,  C.  J.,  and  DUFFY,  Superior 
Court  Judge,  concur. 

N.B. — Judge  ROSS  being  disqualified  and 
announcing  his  disqualification  In  open  court, 
the  remaining  judges,  under  section  3  of 
article  6  of  the  Constitution,  called  in  Hon. 
FRANK  J.  DUFFY,  Judge  of  the  Superior 
Court  of  the  State  of  Arizona  in  and  for  the 
County  of  Santa  Cruz,  to  sit  with  them  in 
the  hearing  of  this  cause. 


(14  Ariz.  IW). 

RODRIQCEZ  V.  TBRRITORT. 
(Supreme  Court  of  Arizona.    July  15,  1912.) 

1.  Homicide  ($  127»)  —  lNWOTMmiT  — Suffi- 
ciency. 

An  indictment  charging  murder  mas 
charge  that  tlie  killing  was  unlawful,  and  was 
willful,  deliberate,  premeditated,  and  with  mal- 
ice aforethought. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  {§  192-194;   Dec.  Dig.  |  127.*] 

2.  HoMicinE  (g  129*)  —  Indictment  —  Sufti- 

CIENCr. 

Under  Pen.  Code  1901,  |  824,  which  pro- 
vides that  an  indictment  must  contain  a  state- 
ment of  tiie  acts  constituting  the  offense  in  or- 
dinary and  concise  language,  and  in  such  man- 
ner as  to  enable  a  person  of  common  nnder- 
standing  to  know  what  is  intended,  an  indict- 
ment for  murder,  which  avers  that  the  defend- 
ant did  "unlawfully,  feloniously,  willfully,  and 
of  bis  deliberate  and  premeditated  malice  afore- 
thought make  an  assault  upon  *  •  •  with 
a  certain  pistol,"  and  "did  then  and  there  will- 
fully, unlawfully,  feloniously,  and  of  his  de- 
liberate and  premeditated  malice  aforethought 
slioot  off  and  discharge  said  pistol"  and  "in- 
flict on,  in,  and  upon  the  body  and  person  of 
her  •  •  •  a  mortal  wound,"  from  which  she 
died,  charges  the  killing  with  malice  afore- 
thoujfht  to  a  person  of  common  understanding, 
and  18  sufficient  as  against  a  demurrer. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  fi  197,  198;    Dec.  Dig.  f  129.*1 


*For  other  cases  see  aame  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am,  Dig.  Ke7-No.  SeriM  tt  Rep'r  Indexe* 
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3.  JnET  (i  70*)  —  SUMMOWINO— Special  Vb- 
siKE — Competency  of  Jubobs  Summoitbd. 

TJnder  the  law  prohibiting  the  sheriff  from 
snmmoning  bystanders  as  jurymen,  jurors  sum- 
moned upon  the  issnance  of  a.  special  venire, 
though  all  from  a  single  precinct  of  a  county, 
were  not  therefore  incompetent,  as  the  law 
does  not  require  that  the  jury  shall  be  compos- 
ed of  residents  of  any  particular  district 

[Ed.  Note.— For  other  cases,  see  Jnry,  Cent. 
Dig.  U  310-330,  340,  350;   Dec.  Dig.  |  7a») 

4.  JOBT     (I     108*)  —  ColCPimiNOT  —  HXAWMA- 
TION. 

In  the  examination  of  the  trial  jnry  on 
Tolr  dire  in  a  proseention  for  murder,  the 
conrt  properly  permitted  the  jurors  to  be  ques- 
tioned whether  they  believed  that  a  killing 
which  is  murder  may  be  surrounded  by  circum- 
stances so  as  to  make  it  the  duty  of  the  jury 
to  return  a  verdict  of  murder  in  the  first  de- 
gree and  fix  the  death  penalty,  and  properly 
stated  that  it  was  the  duty  of  the  jnry  to  re- 
turn the  death  penalty  under  such  circum- 
stances as  are  included  within  the  question. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  f{  489-491,  496;   Dec.  Dig.  I  108.*] 

5.  Ckivinai,  Lavit   (|  1166%*)— Appkai,  and 
EiBKOB— Harmlkss  Ebbor. 

Though,  in  a  prosecution  for  murder,  up- 
on objection  to  a  qnestion  put  by  the  district 
attorney  on  cross-examination  of  the  defend- 
ant, the  court  improperly  stated  that  "the  dis- 
trict attorney  would  not  ask  such  a  question, 
unless  he  had  some  means  of  proving  it,"  it 
will  not  constitute  ground  for  reversal,  where, 
from  the  most  favorable  testimony  of  the  de- 
fendant and  bystanders,  it  is  apparent  that 
such  defendant  is  guilty  of  murder. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  f{  8114-3123;  Dec  Dig.  I 
1166%.»] 

8.  CBiHiNAr   liAvr   (i   788*)— Ikstbuotiowr— 

Reabonablk  Doubt. 

In  a  prosecution  for  murder,  a  charge  on 
reaaonable  doubt,-  which  contains  the  words, 
"No  juryman  has  the  right  to  say,  'I  will  say 
there  is  a  reasonable  doubt  here,'  for  the  pur- 
pose of  avoiding  his  duty,"  immediately  pre- 
ceding, "unless  a  juryman  does  find  that  a  rea- 
sonable donbt  does  exist,  he  is  not  to  give  the 
benefit  of  It  to  the  defendant,  bnt,  if  he  does 
find  that  a  reasonable  doubt  exists,  then  he  is," 
could  not  have  misled  the  jury  as  to  its  duty 
in  finding  the  fact  of  guilt  beyond  a  reasonable 
doubt,  and  was  proper. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  K  1846-1840,  1851.  1880, 
1904-1922,  1960,  1967;    Dec.  Dig.  |  789.*] 

7.  HoiaoiDE  (I  43*)— Degree. 

That  a  man's  wife  left  him  and  refused 
to  live  with  him,  and  lit  the  beat  of  passion, 
caused  by  her  refusal  to  return,  he  killed  her, 
will  not  reduce  the  degree  of  his  crime. 

[E2d.  Note. — For  oth^r  cases,  see  Homicide, 
Cent  IHg.  8  67;  Dec.  Dig.  {  43. •] 

Appeal  from  District  Court,  Maricopa 
County;   Edward  Kent,  Judge. 

Francisco  Rodriquez  was  convicted  of  mur- 
der in  tlie  first  degree,  and  appeals.    Affirmed. 

At  the  April  term,  19fl,  of  tbe  district 
court  of  Maricopa  county,  the  grand  Jury  re- 
turned an  Indictment  against  the  appellant, 
charging  him  with  the  murder  of  Jesus  M. 
Rodriquez,  his  wife.  Omitting  the  formal 
parts  of  the  indictment,  tbe  charge  was  made 
in  the  following  words:  "The  said  B^anclsco 
Rodriquez,  on  or  about  the  2d  day  of-  April, 


A.  D.  1911,  and  before  tbe  finding  of  this 
indictment,  at  the  county  of  Maricopa,  terri- 
tory of  Arizona,  did  unlawfully,  feloniously, 
willfully,  and  of  bis  deliberate  and  premed- 
itated malice  aforethought  make  an  assault 
upon  one  Jesus  M.  Rodriquez  with  a  certain 
pistol,  which  said  pistol  was  then  and  there 
loaded  with  gun  powder  and  leaden  bullets, 
and  which  said  pistol  he,  the  said  Francisco 
Rodriquez,  then  and  there  had  and  held  in 
his  band,  and  the  said  Francisco  Rodriquez 
did  then  and  there  willfully,  unlawfully,  fe- 
loniously, and  of  his  deliberated  and  premed- 
itated malice  aforethought  shoot  off  and  dis- 
charge said  pistol  80  loaded  and  held,  as 
aforesaid,  at,  against,  and  upon  the  body  and 
person  of  tbe  said  Jesus  M.  Rodriquez,  and 
thereby,  and  by  thus  striking  the  said  Jesus 
M.  Rodriquez  with  one  of  said  leaden  bul- 
lets, Inflict  on,  In,  and  upon  the  body  and 
person  of  her,  the  said  Jesus  M.  Rodriquez, 
a  mortal  wound,  ot  which  said  mortal  wound 
she,  the  said  Jesus  M.  Rodriquez,  did  lan- 
guish and  languishing  did  then  and  there  die 
on  the  3d  day  of  April,  1911,  and  within  a 
year  and  a  day  from  said  2d  day  of  April, 
1911.    •    •    •" 

To  this  indictment  the  defendant  demurred 
upon  the  statutory  grounds  for  demurrer, 
viz.,  that  the  indictment  does  not  substantial- 
ly conform  to  tbe  requirements  of  sections  ' 
824;  825,  and  826  of  the  Penal  Code  of  Ari- 
zona, and  that  the  facts  In  and  by  said  In- 
dictment stated  do  not  constitute  a  public 
offense,  which  demurrer  was  overruled  by 
the  court. 

The  defendant  then  entered  his  plea  of  not 
guilty.  Defendant  then  interposed  a  chal- 
lenge to  the  special  venire  of  trial  jurors, 
upon  the  ground  that  the  jurors  served  by 
tbe  sheriff  In  pursuance  of  the  order  of  the' 
court  for  such  special  venire  were  not  sum- 
moned from  the  body  of  the  county,  but  that 
all  the  Jurors  summoned  upon  the  special ' 
venire  are  residents  of  and  were  served  from 
Phceniz  precinct  of  the  county  of  Marieopa, 
which  challenge  the  court  denied. 

Upon  the  trial  had  upon  the  issues,  th« 
Jury  returned  a  verdict  of  guilty  of  murder 
In  the  first  degree  and  fixed  the  death  penal- 
ty. The  appellant  filed  a  motion  for  a  new 
trial,  which  motion  was  by  tbe  court  overrul- 
ed. Whereupon  the  court  rendered  its  Judg- 
ment and  sentence  in  accordance  with  the- 
verdict,  and  from  which  Judgment,  and  from 
the  order  denying  his  motion  for  a  new  trial, 
tbe  defendant  appeals. 

Struckmeyer  &  Fisher  and  J.  L.  Gust,  all 
of  Phoenix,  for  appellant  Q.  P.  Bullard, 
Atty.  Gen.,  for  the  State. 

CUNNINGHAM,  J.  (after  stating  the  facts 
as  above).  Tbe  appellant  contends  that  the 
indictment  is  not  sufficient  to  support  a  ver- 
dict and  Judgment  of  murder  In  tbe  first  de- 
gree, and  alleges  that  it  does  not  charge  k 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Doc  Dig.  A  Am.  Dig.  Ker-No.  Series  A  Rep'r  Indssw 
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wIIlfQl,  deliberate,  and  premeditated  killing 
of  a  buman  being  witb  malice  aforetbought 
If  this  objection  is  well  founded;  the  convlc 
tion  was  wrong,  and  ttie  Judgment  of  the 
court  must  be  reversed. 

It  Is  said  by  the  Supreme  Court,  in  the 
case  of  United  States  v.  Crulkshank,  92  U.  S. 
658,  23  L.  Ed.  593:  "The  object  of  the  indict- 
ment is,  first,  to  furnish  the  accused  with 
such  a  description  of  the  charge  against  him 
as  will  enable  him  to  make  his  defense  and 
avail  himself  of  his  conviction  or  acquittal 
for  protection  against  a  further  prosecution 
for  the  same  cause;  and,  second,  to  inform 
the  court  of  the  facta  alleged,  so  that  it  may 
decide  whether  they  ate  sufficient  in  law  to 
support  a  conviction,  If  one  should  be  had. 
For  this  facts  are  to  be  stated,  not  conclu- 
sions of  law  alone.  A  crime  is  made  up  from 
facts  and  intent,  and  these  must  be  set  forth 
in  the  indictment  with  reasonable  particular- 
ity of  time,  place,  and  circumstances." 

Under  the  statutes  of  Arizona,  the  indict- 
ment must  contain  the  title  of  the  court  and 
a  statement  of  the  facts  constituting  the  of- 
fense In  ordinary  and  concise  language,  and 
in  such  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  intended. 
Section  824,  Penal  Code  of  Ariz.  1901. 

The  indictment  must  be  direct  and  certain 
as  regards  the  party  charged,  the  offense 
charged,  the  particular  circumstances  of  the 
offense  charged,  when  they  are  necessary  to 
constitute  a  complete  offense.  Section  826, 
Penal  Code  of  Ariz.  1901. 

The  indictment  is  sufficient  if  it  can  be  un- 
derstood therefrom  that  it  is  entitled  in  a 
court  having  authority  to  receive  it ;  that  it 
was  found  by  a  grand  jury  of  the  county  in 
which  the  court  was  held;  that  the  defend- 
ant is  named;  that  the  offense  was  commit- 
ted at  some  place  within  the  jurisdiction  of 
the  court;  that  the  offense  was  committed 
at  some  time  prior  to  the  finding  of  the  ln> 
dlctment;  that  the  act  or  omission  charged 
as  the  offense  is  clearly  and  distinctly  set 
forth  in  ordinary  and  concise  language,  and 
In  such  manner  as  to  enable  a  person  of 
conamon  understanding  to  know  what  is  In- 
tended; that  the  act  or  omission  charged  as 
the  offense  is  stated  with  such  degree  of  cer- 
tainty as  to  enable  the  court  to  pronounce 
judgment  upon  a  conviction,  according  to 
the  right  of  the  case.  SecUon  833,  Penal 
Code  of  Ariz.  1901. 

No  indictment  is  insufficient,  nor  can  the 
trial,  judgment,  or  other  proceeding  therein 
be  attacked,  by  reason  of  any  defect  or  im- 
perfection in  matter  of  form  which  does 
not  tend  to  prejudice  a  substantial  right  of 
the  defendant  upon  its  merits.  Section  834, 
Penal  Code  of  Ariz.  1901. 

Murder,  as  defined  by  onr  law,  is  "the 
unlawful  killing  of  a  buman  being  with  mal- 
ice aforethought.  Such  malice  is  expressed 
or  Implied.  It  is  expressed  when  there  is 
manifested  a  deliberate  intention  unlawfully 


to  take  away  the  life  of  a  fellow  creature. 
It  is  implied  where  n0  considerable  provo- 
cation appears  or  where  the  ciromjstances 
attending  the  killing  show  an  abandoned 
and  malignant  heart"  Section  172,  Penal 
Code  of  Ariz.  1901. 

All  murder  which  is  perpetrated  by  means 
of  poison,  or  lying  in  wait,  or  by  any  other 
kind  of  willful,  deliberate,  and  premeditated 
killing,  or  which  is  committed  in  the  perpe- 
tration of  or  attempt  to  perpetrate  arson, 
rape,  robl>ery,  burglary,  or  mayhem,  is  mur- 
der of  the  first  degree,  and  all  other  kinds 
of  murder  are  of  the  second  degree.  Section 
173,  Penal  Code  of  Ariz.  1901. 

[1]  In  order  that  the  conviction  may  stand 
in  this  case,  the  Indictment  must  charge  tliat 
the  killing  was  unlawful  and  with  malice 
aforethought,  and  that  such  killing  was 
willful,  deliberate,  and  premeditated.  It  is 
contended  by  appellant  that  this  indictment 
charges  a  willful,  unlawful,  and  felonious  as- 
sault with  deliberate  and  premeditated  mal- 
ice, and  that  the  charge  is  not  equivalent  to 
an  averment  of  willful,  unlawful,  and  pre- 
meditated killing;  for  the  latter  necessarily 
implies  the  existence  of  the  intent  with  the 
means  of  inflicting  death,  which  Intent  may 
be  lacking  in  assault,  and  is  not  averred,  and 
cites  authorities  that  seem  to  sustain  this 
view. 

[2]  In  the  case  of  Fitzpatrick  t.  United 
States,  178  C.  S.  3(H,  20  Sup.  Ct  944,  44  L. 
Ed.  1078,  the  Supreme  Court  deals  with  an 
indictment  very  similar  in  form  to  the  one 
returned  against  this  appellant;  the  indict- 
ment in  that  case,  omitting  the  immaterial 
parts,  reading  as  follows:  "Did  unlawfully, 
willfully,  knowingly,  feloniously,  purposely, 
and  of  a  deliberate  and  premediated  malice 
make  an  assault  upon  one  Samuel  Roberts; 
and  that  they  •  •  •  a  certain  revolver, 
then  and  there  charged  with  gunpowder  and 
leaden  bullets,  •  •  *  then  and  there  fe- 
loniously, purposely,  and  of  a  deliberate  and 
premeditated  malice  did  discharge  and  shoot 
off  to,  against,  and  upon  the  said  Samuel 
Roberts;  •  •  •  with  one  of  the  ballets, 
aforesaid,  out  of  the  revolver,  aforesaid, 
*  *  *■  discharged  and  shot  off,  as  afore- 
said, then  and  there  feloniously,  purposely, 
and  with  deliberate  and  premeditated  mal- 
ice did  strike,  penetrate,  and  wound  him, 
the  said  Samuel  Roberts,  in  and  upon  the 
right  breast  •  •  •  one  mortal  wound, 
of  which  said  mortal  wound  he,  the  said 
Samuel  Roberts,  instantly  died,"  and  further 
"did  then  and  there  kill  and  murder  the  said 
Samuel  Roberts  in  the  manner  and  form 
aforesaid." 

The  Supreme  Court  comments  upon  this 
indictment  as  follows :  "Defendant  criticises 
this  indictment  as  failing  to  aver  deliberate 
and  premeditated  malice  in  killing  Roberts, 
although  it  is  averred  that  the  defendants 
did,  with  deliberate  and  premeditated  mal- 
ice, inflict  a  mortal  wound  from  which  he 
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instanajr  died,  and  that  they  killed  and  mur- 
dered him  In  the  manner  and  form  afore- 
said. If,  aa  alleged  In  the  Indictment,  they, 
with  deliberate  and  premeditated  malice, 
shot  Roberts  In  the  breast  with  a  revolver 
and  Inflicted  a  mortal  wound  from  which  he 
instantly  died,  they  would  have  been  pre- 
sumed to  contemplate  and  Intend  the  natural 
and  probable  consequences  of  such  act;  and 
an  additional  averment  that  they,  with  de- 
liberate and  premeditated  maUce,  Intended 
to  kill  blm  was  quite  unnecessary  to  apprise 
the  common  understanding  of  their  purpose. 
If  they  purposely  inflicted  a  mortal  wound, 
they  must  have  intended  to  kill.  No  person 
could  have  a  moment's  hesitation  as  to  what 
was  Intended  to  be  averred,  viz.,  that  the  de- 
fendants bad  been  guilty  of  a  deliberate  and 
premeditated  murder;  and,  while  a  number 
of  cases  are  cited  which  lend  some  support 
to  the  argument  of  the  defendants,  there  was 
no  such  statute  Involved  as  section  1268  of 
the  Oregon  Ck>de.  We  have  no  doubt  the 
indictment  furnished  the  accused  with  snch 
a  description  of  the  charge  as  would  enable 
him  to  avail  himself  of  a  plea  of  foruier  Jeop- 
ardy, and  also  to  Inform  the  court  whether 
the  facts  were  sufficient  In  law  to  support  a 
conviction  within  the  ruling  In  the  Cruik- 
shank  Case.  While  we  should  bold  an  Indict- 
ment Insufficient  that  did  not  charge  in  def- 
inite language  all  the  elements  constituting 
the  offense,  we  have  no  desire  to  be  hyper- 
critical or  require  the  pleader  to  unduly  re- 
peat, as  to  every  Incident  of  the  offense,  the 
allegations  of  dellberateness  and  premedita- 
tion. We  are  bound  to  give  some  effect  to 
the  provisions  of  section  1268  In  its  evident 
purpose  to  authorize  a  relaxation  of  the  ex- 
treme stringency  of  criminal  pleadings,  and 
make  that  sufficient  In  law  which  satisfies 
the  common  understanding  of  man." 

By  Hill's  Annotated  Laws  of  Oregon,  | 
,  1268,  relating  to  criminal  procedure,  an  In- 
dictment must  contain:  "1.  The  title  of  the 
action,  specifying  the  name  of  the  court  to 
which  the  Indictment  is  presented  and  the 
names  of  the  parties.  2.  A  statement  of  the 
acts  constituting  the  offense  in  ordinary  and 
concise  language  without  repetition  and  tn 
such  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  Is  in- 
tended." 

We  think  the  Fltzpatrlck  Case,  controlled 
by  the  Oregon  statute  quoted.  Is  a  sufficient 
authority  for  us  to  hold,  and  we  do  hold, 
that  .the  indictment  in  this  case  Is  sufficient 
to  enable  a  person  of  common  understanding 
to  know  what  is  Intended  by  the  language 
used;  and  it  would  be  absurd  to  hold  that, 
because  the  Indictment  does  not  repeat  the 
words  "willful,  deliberate,  and  premeditated" 
before  every  clause  In  the  charge,  therefore 
the  Indictment  does  not  charge  murder  in  the 
first  degree.  To  the  same  effect  Is  Davis  ▼. 
Utah,  151  V.  S.  262,  14  Sup.  Ct  328,  88  L. 
£d.   153,  containing  an  identically  worded 
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statute  with  ours  and  the  statute  of  Cali- 
fornia. To  the  same  effect  Is  People  v. 
Davis,  73  CaL  355.  15  Pac.  8. 

In  People  v.  Martin,  47  Cal.  102,  the  In- 
dictment averred  that  the  defendants  "will- 
fully, unlawfully,  feloniously,  and  of  their 
malice  aforethought,  in  and  upon  one  Valen- 
tine Elchler,  did  make  an  assault,  and  with 
an  ax,  In  and  upon  the  head  of  said  Valen- 
tine Elchler,  then  and  there  feloniously,  will- 
fully, and  of  their  malice  aforethought,  did 
strike  and  beat,  giving  to  said  Valentine 
Elchler,  then  and  there,  and  with  an  ax 
aforesaid,  •  •  •  divers  mortal  wounds, 
,of  which  the  said  Valentine  Elchler  instantly 
died,"  contrary,  etc.  The  indictment  was 
held  good,  notwithstanding  It  did  not  con- 
clude with  the  words  In  the  effect,  "and  so  the 
grand  jury  say  that  the  defendants,  the  said 
Valentine  Elchler,  In  manner  and  form  afore- 
said, feloniously,  willfully,  and  of  their  mal- 
ice aforethought  did  kill  and  murder,"  con- 
trary, etc.  That  case  holds  that,  if  the  in- 
dictment charges  that  the  defendant  "felo- 
niously, willfully,  and  of  his  malice  afore- 
thought" Inflicted  the  mortal  wound  of  which 
deceased  died,  it  Is  sufficient  People  v.  Mar- 
tin, 47  Cal.  101;  People  v.  Steventon,  9  CaL 
274;  People  v.  Ybarra,  17  Cal.  170;  People 
V.  Nlchol,  34  Cal.  211. 

This  Indictment  charges  that  the  defendant 
did  "unlawfully,  feloniously,  willfully,  and  of 
his  deliberate  and  premedlated  malice  afore- 
thought make  an  assault  upon  Jesus  M.  Bod- 
riquez  with  a  certain  pistol,"  and  "did  then 
and  there  willfully,  unlawfully,  and  feloni- 
ously and  of  his  deliberated  and  premeditat- 
ed malice  aforethought  shoot  off  and  dis- 
charge said  pistol  so  loaded"  and  "Inflict  on, 
in,  and  upon  the  body  and  person  of  her,  the 
said  Jesus  M.  Bodrlquez,  a  mortal  woimd," 
from  which  wound  she  died.  From  this  lan- 
guage no  person  of  common  understanding 
could  be  mistaken  as  to  what  charge  was  in- 
tended to  be  made  against  the  defendant. 

We  do  not  wish  to  be  understood  as  ap- 
proving the  form  In  which  the  indictment  in 
this  case  is  drawn,  as  the  form  is  very  un- 
satisfactory as  a  pleading;  but  section  834 
of  the  Penal  Code  of  Arizona  1901  requires 
that  "no  indictment  is  insufficient,  nor  can  the 
trial.  Judgment  or  other  proceeding  therein 
be  affected  by  any  defect  or  Imperfection  in 
matter  of  form  which  does  not  tend  to  the 
prejudice  of  a  substantial  right  of  the  de- 
fendant upon  its  merits;"  and  we  hold  that 
the  indictment  Is  sufficient  in  form,  and  does 
not  tend  to  prejudice  any  substantial  right 
of  the  defendant  upon  the  merits  of  the  case. 

[3]  The  appellant  objects  to  the  manner  in 
which  the  special  venire  was  Issued,  requir- 
ing the  same  to  be  returned  upon  short  no-' 
tlce,  thus  preventing  the  sheriff  from  going 
into  the  outer  precincts  of  the  county  and 
summoning  Jurors.  The  objection  of  the  ap- 
pellant that  the  Jurymen  were  summoned 
from  Phcenlx  precinct  is  untenable,  as  the 
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law  does  not  require  tbat  a  jury  shall  be 
composed  of  residents  of  the  districts  or  any 
particular  district  of  the  county,  but  prohib- 
its the  sheriff  from  summoning  bystanders 
only. 

[4]  Appellant  complains  that  upon  the  ex- 
amination of  the  trial  jury  upon  their  Tolr 
dire  the  court  permitted  the  following  ques- 
tion: "Q.  In  other  words,  then  you  believe 
that  a  killing  which  is  murder  may  be  sur- 
rounded by  such  circumstances  as  to  make 
It  the  duty  of  the  jury  to  retiirn  a  verdict  of 
murder  In  the  first  degree  and  fix  the  death 
penalty  and  ba.ag  the  defendant?"  And  In 
this  connection  appellant  claims  that  the 
court  stated  that  it  was  the  duty  of  the  jury 
to  return  the  death  penalty  under  such  cir- 
cumstances as  are  included  within  the  ques- 
tion above.  We  think  the  question  was  prop- 
er, and  that  the  statement  of  the  court  is  the 
law  of  Arizona,  and  that  no  substantial  In- 
jury was  done  to  the  defendant  by  the  lan- 
guage complained  of. 

[6]  Appellant  complains  of  a  question  per- 
mitted upon  cross-examination  of  the  defend- 
ant, viz.:  "And  yet,  Rodriquez,  not  two 
weeks  before  you  shot  her,  you  dragged  her 
around  with  a  &nife  In  your  hand,  didn't 
you?" — and  complains  that  the  court,  In  over- 
ruling his  objection  to  the  question,  comment- 
ed Improperly  before  the  jury  in  the  follow- 
ing language:  "The  district  attorney  would 
not  ask  such  a  question,  unless  he  had  some 
means  of  proving  it."  The  question  asked  by 
the  prosecution  may  or  may  not  have  been 
proper;  but  the  statement  of  the  court  while 
making  his  ruling  upon  the  objection  seems 
to  be  highly  improper.  It  is  well  known  that 
jurors  often  regard  the  opinion  of  the  court 
upon  .the  evidence  as  having  very  great 
weight  in  their  deliberations;  and  in  many 
Instances  such  remarks  are  the  turning  points 
upon  which  verdicts  are  reached.  If  the  evi- 
dence in  this  case  appeared  to  be  close,  giv- 
ing room  for  a  doubt  as  to  the  guilt  or  in- 
nocence of  the  defendant,  or  as  to  the  degree 
of  guilt,  we  would  consider  the  remark  of  the 
court  as  extremely  damaging  to  the  rights  of 
the  defendant.  Upon  this  phase  of  the  case, 
we  win  consider  the  testimony  of  the  defend- 
ant himself,  and  the  testimony  given  by  the 
surgeon  who  examined  the  deceased,  and  the 
testimony  of  one  of  the  witnesses  who  saw 
the  killing,  as  the  most  favorable  presenta- 
tion of  the  case  In  behalf  of  the  defendant. 

The  defendant  testified: 

"On  the  Ist  of  April,  1911,  I  bought  a  gun, 
a  pistol.  I  don't  know  why  I  bought  it.  I 
know  I  used  to  have  a  gun  with  me  all  the 
time  In  my  pocket,  and  I  had  a  gim  and  lent 
,  it  to  a  friend  of  mine,  and  he  took  it  away, 
and  I  went  and  bought  this  gun.  I  don't  re- 
member my  friend's  name.  He  used  to  live 
in  Tucson.  If  I  saw  his  face,  I  would  know 
him.  The  greater  part  of  the  evening  I  was 
in  saloons  drinking  until  the  saloons  closed 
up. 


"I  was  living  at  the  Star  Lodging  House, 
and  when  I  left  the  saloons  I  went  to  the 
room.  I  bought  three  bottles  of  beer  and  a 
couple  of  pints  of  whisky.  I  took  them  to 
my  room,  and  I  drank  them  the  next  morn- 
ing, April  2d.  That  morning  I  got  up  at  half 
past  7  and  went  to  a  place  where  I  used  to 
get  my  board,  and  got  my  breakfast.  Before 
I  had  my  breakfast,  I  had  a  bottle  of  beer. 
After  breakfast,  I  came  back  to  the  room 
again.  I  made  a  letter,  and  then  drank  the 
other  bottle  of  beer.  After  I  made  the  let- 
ter, I  came  downtown,  because  my  wife  came 
to  the  room  and  called  me  outside  and  said 
she  wanted  to  see  me.  I  went  downtown 
with  her.  We  came  down  and  walked 
around  In  the  streets,  and  then  I  took  her 
back  to  the  candy  store — I  don't  know  the 
name  of  it— and  left  her  there,  and  went  over 
and  mailed  the  letter.  On  the  road  to  the 
post  office,  I  met  a  boy  named  Bill;  but  I 
don't  remember  his  last  name.  They  called 
him  Billy.  He  was  a  plumber's  helper.  He 
was  working  for  Mr.  Mulraln  while  I  was 
working  for  Mr.  Mulraln.  We  had  worked 
together  at  the  same  shop  and  on  the  Nation- 
al Bank  of  Arizona  building.  After  I  met 
Billy,  I  went  across  from  the  post  office  to 
a  stationery  store  and  bought  a  big  envelope. 
Billy  was  with  me,  and  he  was  waiting  out- 
side for  me  on  the  other  sidewalk,  and  then 
I  went  in  there  and  bought  the  envelope,  and 
then  I  mailed  the  pictures  and  letter  and 
took  them  to  the  post  office,  and  the  post  of- 
fice was  closed,  you  know,  and  I  just^  mailed 
the  letter  and  came  back  to  the  stationery 
store  and  told  the  fellow  to  mail  the  pictures 
for  me,  and  be  said,  'All  right,  I  will  mail 
them  for  you.'  And  I  left  with  Billy,  and  he 
and  I  come  to  my  room  and  drank  the  other 
bottle  of  beer  and  some  whisky  I  had  there. 
We  got  back  to  the  room  about  half  past  9 
and  stayed  about  10  or  15  minutes.  We 
drank  the  bottle  of  beer  and  pint  of  whisky, 
and  then  be  and  I  come  downtown  together, 
and  then  I  left  him  on  the  comer  of  Center 
and  Washington,  and  then  I  had  forgot  all 
about  my  wife,  and  I  went  to  the  candy  store 
and  got  my  wife;  she  was  waiting  there  for 
me.  Then  we  come  down  here  ont  this  way, 
walking  on  the  sidewalk  there,  and  then  we 
went  back  again. 

"We  were  talking  together,  and  she  asked 
me  for  some  money.  I  told  her  I  had  some 
money  in  my  room,  and  then  she  said,  'I 
want  to  go  with  you  to  your  room  to  give  me 
those  pictures  that  you  have  there  that  be- 
long to  me.'  And  she  asked  me  to  go  there 
and  get  it  for  her,  and  her  and  I  went  there 
together.  A  pair  of  drawers  and  a  pair  of 
hose  I  had  there  were  talked  about  She 
took  my  laundry  one  day,  and  when  she  sent 
me  that  laundry  back  she  sent  that  pair 
of  drawers  and  laundry  to  me.  She  did 
some  laundry  for  me,  and  she  sent  the  wash- 
ing back  with  the  laundry  mentioned.  She 
asked  me  to  come  back  with  her,  and  I  said, 
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'All  right,'  and  she  went  there  with  me,  and 
I  gave  it  back  to  her.  I  went  to  the  room 
and  got  another  pint  of  whisky  and  put  it  In 
my  pocket,  and  then  got  the  revolver  and 
put  it  in  my  pocket  too.  The  only  reason  I 
had  for  putting  the  pistol  In  my  pocket  was 
that  I  had  in  my  mind  for  a  long  time,  you 
know,  was  that  I  could  not  stay  away  from 
her.  I  used  to  love  her  pretty  good,  you 
know.  I  don't  remember  what  I  put  the 
pistol  in  my  pocket  for;  but  I  put  it  in  my 
pocket  and  came  out  I  wrapped  a  piece  of 
paper  around  the  clothes  and  gave  the  pack- 
age to  her.  She  took  the  package  with  her. 
I  don't  remember  whether  I  gave  her  any 
money.  I  was  pretty  drunk,  but  I  think  I 
gave  some  to  her;  but  I  don't  remember 
sure. 

"Prom  the  Star  Lodging  House  I  walked 
up  with  her  to  where  the  schoolhouse  is 
there,  and  then  came  back  again  to  where 
the  railroad  track  is,  and  then  back  out  that 
street  that  way  toward  the  east  until  we 
came  to  the  corner.  I  don't  know  the  name 
of  the  street,  but'  I  think  the  same  street 
they  have  on  the  plan  there;  but  I  am  not 
8ur&  I  was  talking  to  her,  and  asked  her 
If  she  wanted  to  come  back  to  me,  and  she 
said,  'No;'  she  was  living  at  home.  And  all 
the  time  I  used  to  tell  her  to  come  back  to 
me,  and  I  told  her,  'Why  don't  you  come 
back  to  me  again?*  and  she  told  me  her  folks 
didn't  want  her  to  come  back  to  me  again, 
and  they  used  to  make  all  kind  of  fun  of 
her  that  she  didn't  want  to  come  back  to  me. 
And  then  you  know  she  said  to  me  she  was 
going  to  get  a  divorce,  and  I  said  to  her, 
'You  better  get  a  divorce  if  I  want  it'  And 
she  said:  'I  don't  care  if  you  want  it;  but  I 
will  get  it  all  the  same.'  And  then  she 
turned  around  and  started  to  laugh  at  me, 
you  know,  and  then  when  she  turned  around 
she  said  to  me:  'You  can  do  whatever  you 
please  with  me;  but  I  won't  come  back  to 
you.'  Well,  I  was  so  angry  I  don't  remem- 
ber. I  was  kind  of  blind.  I  don't  remember 
what  I  done  after  that  I  know  I  shot  her. 
My  memory  is  not  clear  as  to  what  I  did. 
I  was  excited.  -I  cannot  understand  English 
very  well,  and  I  cannot  talk  good  English. 
I  remember  well  what  took  place.  I  remem- 
ber distinctly  the  things  I  did,  and  that  she 
said  she  won't  come  back  to  me  again ;  won't 
live  with  me  again. 

"I  heard  the  testimony  of  Col.  Johnstone, 
and  I  made  the  statement  substantially  as 
testified  to  by  him."  (The  question  was  ask- 
ed by  Dr.  Orme:  "Frank,  why  did  you  kill 
your  wife?"  or  "Did  you  kill  your  wife?" 
He  answered:  "I  did,  and  I  am  glad  of  it 
I  Ipved  her,  and  I  am  ready  to  hang  for  it" — 
or  something  equivalent  to  that.  I  think  be 
used  the  word  "hang.")  "I  told  the  Judge 
and  everybody  that  was  there  that  I  killed 
my  wife  because  I  loved  her  with  all  my 
heart,  yon  know,  and  I  could  not  stay  away 
from  ber,  and  I  didn't  want  to  see  her  with 


anybody,  and  don't  want  her  to  make  laugh 
at  me.  I  didn't  buy  the  pistol  on  Saturday 
night  with  intention  to  kill  my  wife.  I 
bought  it  to  keep  with  me  all  the  time.  I 
don't  remember  how  many  shots  I  fired  at  her. 
I  think  they  took  the  gun  away'  from  me.  I 
was  so  excited  I  don't  remember.  After  the 
shooting  I  ran  toward  Washington  street; 
then  I  ran  to  Madison  street;  then  I  turned 
around  toward  Washington  street.  They 
claim  that  two  weeks  before  I  shot  her  I 
dragged  her  around  with  a  knife  in  my  hand; 
but  it  is  not  true.  I  saw  her  not  over  two 
weeks  before,  and  I  plead  guilty  in  the  Jus- 
tice court;  but  I  never  had  a  knife  in  my 
hand.  My  wife  begged  to  have  the  charge 
reduced  from  a  felony  to  a  misdemeanor.  I 
know  the  Judge  .agreed  to.  I  shot  her  be- 
cause I  loved  ber.  I  didn't  want  her  to 
make  any  laugh  out  of  me.  I  didn't  want 
to  see  her  with  anybody  else.  It  was  my 
way  of  showing  my  love  for  her.  I  told 
Sheriff  Hayden  that  I  knew  my  wife  was 
true  to  me,  and  she  was.  I  don't  remember 
if  I  shot  her  in  the  back  or  not.  I  was  so 
angry  at  the  time  I  didn't  know  how  I  shot 
her.  I  was  not  very  drunk  at  the  time  I 
shot  her.    I  knew  what  I  was  doing." 

yriUard  Smith  testified  that  he  examined 
the  deceased,  and  found  that  she  had  re- 
ceived five  gunshot  wounds.  One  bullet  en- 
tered the  chest  from  behind  Just  below  the 
right  shoulder  blade;  one  entered  the  chest 
from  behind  Just  below  the  left  shoulder 
blade;  one  entered  the  abdomen  from  in 
front  below  the  ensiform  cartilage,  a  little 
to  the  right,  and  followed  a  course  down- 
ward and  outward  and  backward,  and  emerg- 
ed in  the  right  hip;  one  was  through  the 
fleshy  part  of  the  left  hand;  and  one  in  the 
left  thi^. 

Margaret  Sasueta  testified  that  she  saw 
the  defendant  and  bis  wife  on  Ninth  street, 
between  Jackson  and  Madison  streets,  about 
half  past  12.  "They  were  conversing  when 
I  first  saw  them.  I  heard  her  call  for 
help,  and  he  was  running  after  ber  and 
shooting  her.  I  saw  him  shooting  her  right 
in  the  middle  of  the  back.  I  could  see  the 
revolver.  Then  she  fell,  and  then  he  shot 
her.  I  don't  know  how  many  times  he  shot 
her.  Then  she  fell  on  her  knees,  and  she 
raised  her  hands  facing  him.  He  was  stand- 
ing about  two  feet  from  her.  When  he  gave 
her  the  last  shot,  he  said,  'So  that  you  may 
believe  It'  I  heard  it  plain.  He  said  that 
when  he  fired  the  last  shot." 

The  other  witnesses  who  saw  the  dlfBculty 
testified  substantially  to  the  same  state  of 
facts. 

Upon  the  evidence  set  out  above,  we  are 
unable  to  see  where  the  substantial  rights  of 
the  defendant  have  been  prejudiced  by  the 
court  in  making  tiie  remark  of  which  appel- 
lant complains.  The  error,  we  believe,  was 
without  prejudice  to  any  substantial  right 
of  the  appellant 
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[6]  The  same  rule  applies  to  the  fifth  as- 
slgnmeut  of  error.  The  last  complaint  made 
by  the  appellant  is  to  a  charge  to  the  Jury 
reading  as  follows:  "Unless  a  juryman  does 
find  that  a  reasonable  doubt  does  exist,  he  Is 
not  to  give  the  benefit  of  It  to  the  defend- 
ant." The  language  of  this  instruction,  as 
quoted,  seems  awkward;  but,  when  consid- 
ered in  connection  with  the  other  language 
leading  up  to  it,  it  is  explained,  and  no  mis- 
take was  made  by  the  court  in  using  such 
words.  The  court,  in  his  charge  to  the 
jury  in  this  connection,  says:  "By  reason- 
able doubt,  gentlemen,  is  not  meant  a  cap- 
tious or  Imaginary  doubt  It  does  not  mean 
a  doubt  by  which  the  Juryman  may  say,  'I 
will  take  that  as  an  excuse  for  not  finding 
the  verdict  I  think  I  ought  to  do.'  A  rea- 
sonable doubt,  as  used  in  the  law,  means 
just  exactly  what  It  says.  There  is  no  better 
definition  than  the  words  themselves,  'a  rea- 
sonable doubt'  No  Juryman  has  the  right 
to  say,  'I  will  say  there  is  a  reasonable 
doubt  here,'  for  the  purpose  of  avoiding  his 
duty.  Unless  a  juryman  does  find  that  a  rea- 
sonable doubt  does  exist,  he  is  not  to  give 
the  benefit  of  it  to  the  defendant;  but,  if  he 
does  find  that  a  reasonable  doubt  exists, 
then  be  is."  The  instructions,  when  taken 
together,  cannot  be  held  to  liave  misled  the 
Jury  as  to  its  duty  in  finding  the  fact  beyond 
a  reasonable  doubt,  in  view  of  the  testimony 
quoted  above. 

[7]  The  evidence  offered  by  the  defendant 
is  not  sufficient  to  reduce  the  homicide  from 
murder  in  the  first  degree,  unless  we  hold 
that  the  heat  of  blood  produced  in  the  mind 
of  the  appellant  by  the  deceased  refusing  to 
live  with  him,  and  his  love  for  deceased, 
provoked  such  a  passion  as.  In  law,  would 
amount  to  a  mitigation  of  the  crime.  This 
we  are  not  prepared  to  admit  This  court  is 
not  prepared  to  say  tliat  because  the  wife 
of  a  man  refuses  to  live  with  him  that  he 
has  the  right,  under  our  law,  to  take  her 
life,  to  prevent  her  from  securing  a  legal 
separation  and  thereafter  becoming  the  wife 
of  some  other  man.  Jealousy  is  a  motive  for 
crime,  not  an  excuse  for  it  And  where  a 
man,  by  all  the  obligations  of  civilization, 
government,  and  religion,  has  taken  the  most 
solemn  vow  that  man  can  take  in  the  pres- 
ence of  earthly  witnesses  and  his  Maker  that 
he  will  love,  support,  and  protect  his  wife, 
because  for  any  reason  his  wife  prefers  to 
live  separate  and  apart  from  him,  that  he 
would  be  justified  in  renouncing  his  marital 
vows  and  In  taking  the  life  of  the  one  he  has 
sworn  to  protect  is  a  position  this  court  does 
not  want  to  assume.  Barbaric  practices  in 
treating  the  wife  as  a  chattel  and  brain- 
storms are  not  recognized  by  this  court  as 
excuses,  under  the  laws  of  Arizona,  for  com- 
mitting a  crime ;  nor  are  they  recognized  in 
mitigation  of  the  punishment 

We  find  no  substantial  right  of  the  defend- 


ant violated  in  the  trial,  and  no  reversible 
error  committed  by  the  trial  court  We  there- 
fore affirm  the  Judgment  of  the  trial  court, 
and  direct  that  the  cause  be  remanded  to  the 
superior  court  of  Maricopa  county,  state  of 
Arizona,  and  that  the  sentence  and  Judg- 
ment of  the  district  court  of  the  Third  Judi- 
cial district  of  the  territory  of  Arizona  in 
and  for  the  county  of  Maricopa  be  by  said 
superior  court  enforced  according  to  law. 

FRANKLIX,  C.  J.,  and  BOSS,  J,,  concur. 


04  Arte.  185) 
STATE  ex  rel.  DAVIS  ▼.  OSBORNE,  Secre- 
tary of  State. 

(Supreme  Court  of  Arizona.     July  15,  1912.) 

1.  CONSTiTunoNAi,  Law  (|  68*)— Statdtb»— 
Validity— Nat uBK  or  Question. 

The  coDHtitutionality  of  an  act  Is  strictly 
a  judicial  question,  though  It  may  involve  the 
legality  of  holding  an  election  and  thereby  have 
a  political  effect. 

[Ed.  Note.— l''or  other  caaes,  see  ConstitQ- 
tinnnl  Law,  Cent.  Dig.  {{  125-127;  Dec.  Dig.  ) 
68.*] 

2.  CoNSTiTirnoNAi,  Law  S  26*)— Stats  Coh- 
BTiTUTioNS— Nature. 

A  state  Constitution,  nnlike  a  federal  Con- 
stitution, which  la  a  delegation  of  powers,  ia 
restrictive. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  {  80;   Dec.  Dig.  {  26.*] 

3.  Elections  ({  38*)— Time  roB  Holdino. 

An  election  cannot  be  held  at  a  time  not 
designated   by  law, 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  I  27;   Dec  Dig.  i  38.*] 

4.  Elections  (|  30*)— Statutes  (f  64*)— Oek- 
EBAL  Elections— Constitutional  Law. 

Act  June  14,  1012,  providing  for  a  gen- 
eral election  in  November,  1012,  violates  Const 
art.  7,  {  11,  which  provides  that  the  first  gen- 
eral election  in  the  new  state  shall  be  held  in 
November  of  the  first  even-numbered  year  aft- 
er the  year  In  which  Arixona  Is  admitted  to 
statehood;  and,  by  providing  for  a  canvassing 
board  to  consist  of  the  Governor,  Secretary  or 
State,  and  Chief  Justice  of  the  Supreme  Court, 
violates  Const,  art  6,  {  11,  which  makea  the 
judges  of  the  Supreme  Court  Ineligible  to  any 
office  not  a  judicial  one,  and  Const,  art  6,  f 
ll,  which  provides  that  the  returns  of  the  elec- 
tion for  all  state  officers  shall  be  canvassed 
and  certificates  of  elections  issued  by  the  Sec- 
retary of  State;  and,  by  vesting  original  juris- 
diction in  the  Supreme  Court  to  hear  and  de- 
termine all  election  contests  involving  state 
officers,  violates  the  provision  of  the  Constita- 
tion  which  limits  that  court's  original  jaris- 
diction  to  specified  causes  not  including  elec- 
tion contests,  bat  the  invalidity  of  the  act  as 
to  state,  county,  and  precinct  officers  ia  sepa- 
rable from  the  provisions  for  the  election  of  a 
Representative  in  Congress  and  for  presiden- 
tial electors,  which  laist-mentioued  provisions 
are  valid. 

[Eid.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  ii  20-32;  Dec.  Dig.  |  30;*  Statutes, 
Cont  Dig.  H  5S-66,  105;    Dec  Dig.  f  64.«J 

6.  Constitutional  Law  (S  15*)— Constbuc- 

TION. 

In  constrning  a  Constitution  It  is  pre- 
sumed that  each  and  every  claase  was  inserted 
for  some    useful   purpose,   and   hence    the    in- 
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stnunent  must  be  construed  as  a  whole,  and 
the  several  proTisions  harmonized   )f  possible. 
[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  }  9;  Dec.  Dig.  |  15.*] 

Appeal  from  Superior  Court,  Maricopa 
County;    J.   C.  PhllUpa,  Judge. 

Application  by  the  State  of  Arizona,  on 
relation  of  H.  A.  Davis,  for  injunction  against 
Sidney  P.  Osborne,  Secretary  of  State.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed. 

W.  L.  Bamum,  of  Phceniz,  for  appellant 
Lewis  T.  Carpenter,  Asst  Atty.  Gen.,  for  ap- 
pellee. 

PER  CURIAM.  In  this  action  the  ques- 
tion is  submitted  to  the  court  whether  an 
act  of  the  Legislature  approved  June  14, 
1912,  entitled  "An  act  providing  for  general 
elections  of  Representatives  in  Congress,  of 
state,  county,  and  precinct  officers,  and  of 
Presidential  Electors  in  the  state  of  Arizona; 
providing  for  the  method  of  canvassing  the 
vote  at  said  elections;  prescribing  the  meth- 
od of  contesting  said  elections;  and  fixing 
the  time  at  which  said  elections  shall  be 
held" — is  repugnant  to  the  Constitution  of 
the  state  of  Arizona,  knd  whether  such  elec- 
tion may  be  legally  held  on  the  first  Tuesday 
after  the  first  Monday  in  November,  1912, 
for  the  purposes  designated  In  the  act  In 
form  the  proceeding  Is  an  application  for  a 
writ  of  injunction  to  Sidney  P.  Osborne,  Sec- 
retary of  State,  restraining  bim  from  trans- 
mitting notices  In  writing  to  the  boards  of 
superrlsors  of  the  several  counties  of  the 
state  under  an  act  of  the  state  Legislature 
providing  for  a  primary  election  for  the 
nomination  of  candidates  for  elective  public 
offices.  The  action  was  begun  in  the  superior 
court  of  Maricopa  county,  a  temporary  In- 
junction was  Issued,  and  on  the  final  hearing 
the  Injunction  was  dissolved.  The  matter 
involving  a  question  public!  juris  of  Im- 
portance And  general  interest  to  the  people 
of  the  state,  it  was  brought  before  this  court 
on  appeal  by  an  agreed  case.  It  Is  conceded 
that  the  Secretary  of  State  la  proceeding  to 
issue  a  cal^  for  a  primary  election  for  the 
nomination  of  candidates  for  elective  public 
offices.  Including  all  state,  conuty,  and  pre-, 
cinct  offices,  and  if  the  act  of  the  Legisla- 
ture, fixing  the  first  Tuesday  after  the  first 
Monday  In  November,  1912,  for  a  general 
election  for  state,  county,  and  precinct  of- 
fices. Is  void  as  being  repugnant  to  the  state 
Constitution,  the  action  of  the  Secretary  of 
State  in  the  premises  .is  illegal,  and  the  judg- 
ment of  the  superior  court  should  be  revers- 
ed and  the  temporary  Injunction  heretofore 
Issued  should  be  made  permanent  by  order 
of  tills  court 

It  will  be  seen  that  the  matter  presented 
calls  upon  this  court  to  j;>erform  its  gravest 
function,  that  of  loolilng  at  the  language  of 
an  act  written  by  delegated  authority  In 
the  light  of  language  written  by  the  sover- 


eign Itself,  and  declaring  which  language 
shall  speak  authority,  that  of  the  represent- 
atives of  the  people,  or  that  of  the  people 
themselves.  It  is  a  duty  that  this  court  will 
not  shirk  or  evade.  Its  judges  are  sworn  to 
support  the  Constitution  of  the  state  of  Ari- 
zona and  faithfully  and  Impartially  dis- 
charge the  duties  of  judge  to  the  best  of  their 
ability.  This  duty  we  shall  perform  at  all 
times  while  we  have  the  honor  to  sit  on  the 
bench,  against  all  encroachments  from  any 
source,  but  In  a  manner,  we  trust,  befitting 
the  highest  tribunal  of  the  state.  It  may  be 
urged  through  sinister  design  or  from  selfish 
motives  that  this  court  should  refuse  to  pass 
upon  the  matter  presented  for  the  reason 
that  it  Is  political  and  not  a  judicial  ques- 
tion. We  feel  persuaded  that  no  lawyer  of 
standing 'at  the  baf  would  so  assert  on  giv- 
ing the  matter  consideration. 

The  superior  courts  have  jurisdiction  in 
all  causes  and  of  all  proceedings  in  which  Ju- 
risdiction shall  not  have  been  vested  exclu- 
sively In  some  other  court.  The  Supreme 
Court  has  appellate  jurisdiction  In  all  actions 
and  proceedings  except  a  civil  action  to  re- 
cover money  or  property  where  the'  original 
amount  in  controversy  does  not  exceed  the 
sum  of  $200.  Our  courts  are  not  divided  In- 
to courts  of  equity  and  .courts  of  common- 
law  jurisdiction,  as  Is  the  case  In  those  Ju- 
risdictions whose  authorities.  If  superficially 
considered,  would  lend  color  to  the  view  that 
courts  will  not  decide  questions  of  a  political 
nature.  The  jurisdiction  In  law  and  In  equi- 
ty under  our  scheme  of  government  Is  blend- 
ed In  one  court  which  may  give  appropriate 
judgment  in  all  cases  according  to  the  law 
and  the  facts  as  they  may  arise. 

The  superior  courts  of  the  state  are  not 
limited  to  the  ordinary  injunction  in  equity, 
the  scope  and  purpose  of  which  Is  limited  to 
matters  involving  property  or  civil  rights; 
but  the  prerogative  writ  of  injunction  may 
be  resorted  to  in  all  cases  necessary  to  pre- 
serve the  sovereignty  of  the  state.  Its  pre- 
rogatives and  franchises.  This  matter  te  re- 
viewed, and  the  distinction  made  is  very 
clearly  pointed  out  in  Case  Note,  3  L.  R.  A. 
(N.  S.)  382.  Matters  pertaining  to  the  elec- 
tion of  public  officers  are  the  very  highest 
prerogatives  of  the  state,  and  no  officer  of 
the  state  may  proceed  tn  such  matter  with- 
out authority  of  law  for  his  action. 

[1]  The  constitutionality  of  an  act  of  the 
Legislature,  although  It  may  determine  the 
legality  of  holding  an  election  and  thereby 
have  a  political  effect  la  strictly  a  Judicial 
question.  For  whether  the  act  Is  within  the 
limits  of  Its  delegated  power  or  not  Is  a 
strictly  judicial  question  to  be  decided  by  the 
courts,  and  in  no  sense  political.  This  prin- 
ciple is  deducible  from  the  authorities,  and 
the  doctrine  was  forcibly  announced  by  the 
Supreme  Court  of  the  United  States,  speak- 
ing through  Chief  Justice  Fuller,  in  the  case 
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of  McPhersoD  v.  Blacker,  146  IT.  S.  1, 13  Sup. 
Ct.  3,  36  li.  Ed.  869.  Chief  Justice  Full- 
er said:  "It  Is  argued  that  the  subject-mat- 
ter of  the  controversy  Is  not  of  Judicial  cog- 
nizance, because  it  Is  said  that  all  questions 
connected  with  the  election  of  a  Presidential 
Elector  are  political  In  their  nature;  that 
the  court  has  no  power  finally  to  dispose  of 
them;  and  that  its  decision  would  be  sub- 
ject to  review  by  political  offlcers  and  agen- 
cies, as  the  state  board  of  canvassers,  the 
Legislature  in  Joint  convention,  and  the  Gov- 
ernor, or,  finally,  the  Congress.  •  •  • 
The  question  of  the  validity  of  this  act,  as 
presented  to  us  by  this  record,  is  a  Judicial 
question,  and  we  cannot  decline  the  exercise 
of  our  Jurisdiction  upon  the  inadmissible 
suggestion  that  action  might  be  taken  by 
political  agfflicies  in .  disregard  of  the  Judg- 
ment of  the  highest  tribunal  of  the  state  as 
revised  by  our  own." 

In  State  v.  Cunningham,  81  Wis.  440,  51 
N.  W.  724,  15  L.  R.  A.  561,  it  is  said:  "The 
truth  is  that  the  power  of  the  respondent 
to  notifjr  elections  is  in  no  Just  sense  what- 
ever political;  and,  in  view  of  the  purely 
ministerial  nature  of  his  duty,  it  is  a  misuse 
of  terms  to  assert  that  his  power  or  duty  is 
In  any  sense  political.  The  act  he  Is  requir- 
ed, as  a  ministerial  officer,  to  assist  in  exe- 
cuting by  giving  notice  is  the  result  of  legis- 
lative power,  «nd  therefore,  it  may  be  said, 
of  political  power;  but  this  does  not  make 
the  act  required  of  the  respondent,  in  giving 
or  refusing  to  give  the  notices^  which  is  a 
mere  consequence  of  the  exercise  of  political 
power,  a  political  act,  so  as  to  prevent  Judi- 
cial examination  of  his  conduct  in  acting  or 
refusing  to  act  for  that  reason,  if  the  law 
is  void  for  conflict  with  the  Constitution. 
Were  the  case  otherwise,  no  act  of  the  Legis- 
lature could  be  questioned  for  conflict  with 
the  Constitution,  because  it  could  be  said  in 
any  such  case,  as  appropriately  as  In  this, 
that  the  enactment  of  the  law  itself  was  an 
exercise  of  political  power,  and  the  court 
could  not,  therefore,  examine  it  to  determine 
whether  it  Is  in  conformity  with  the  Consti- 
tution. Such  a  contention  confounds  all  dis- 
tinction between  the  law  itself  and  mere 
ministerial  acts  done  or  required  to  be  done 
under  it."  This  case  was  followed  and  ap- 
proved in  State  v.  Cunningham,  83  Wis.  90, 
53  N.  W.  35,  17  L.  R.  A.  145,  35  Am.  St 
Rep.  27. 

The  duty  thus  devolved  cannot  be  avoid- 
ed, however  unpleasant  it  may  be.  In  the 
language  of  Chief  Justice  Marshall,  "Those 
who  fill  the  Judicial  department  have  no  dis- 
cretion in  selecting  the  subjects  to  be  brought 
before  them."  Worcester  v.  Georgia,  6  Pet 
541,  8  L.  Ed.  483.  And  again  the  great 
Chief  Justice  spoke  in  Osborn  v.  Bank  of 
U.  S.,  9  Wheat  866,  6  L.  Ed.  204:  "Judicial 
power,  as  contradistinguished  from  the  pow- 
er of  the  laws,  has  no  existence.  Courts  are 
mer*  Instruments  of  the  law  and  can  will 


nothing.  When  they  are  said  to  exercise  a 
discretion,  it  Is  a  mere  legal  discretion,  a 
discretion  to  be  exercised  in  discerning  the 
course  prescribed  by  law ;  and,  when  that  i» 
discerned,  it  is  the  duty  of  the  court  to  fol- 
low it  Judicial  power  is  never  exercised 
for  the  purpose  of  giving  effect  to  the  will 
of  the  Judge;  alwajrs  for  the  purpose  of 
giving  effect  to  the  will  of  the  Legislature; 
or,  in  other  icords,  to  the  wiU  of  the  law." 

The  will  of  the  law  in  the  present  case  is 
the  will  of  the  people  written  into  the  fun- 
damental law.  Chief  Justice  Taney,  in  hi» 
last  Judicial  utterance,  said:  "Any  legisla- 
tion by  Congress  beyond  the  limits  of  the 
power  delegated  would .  be  trespassing  upon 
the  rights  of  the  states  or  tfie  people,  and 
would  not  be  the  supreme  law  of  the  land, 
but  null  and  void,  and  it  would  be  the  duty 
of  the  courts  to  declare  it  so.  For  whether 
an  act  of  Congress  Is  within  the  limits  of 
its  delegated  power  or  not  is  a  judicial  quet- 
tion  to  be  decided  by  the  courts."  Gordon  v. 
U.  S.,  U7  U.  S.  705. 

The  three  co-ordinate  departments  of  the 
government — the  Legislative,  Executive,  and 
Judicial — must  each  move  within  its  sphere ; 
each  must  remain  separate  and  distinct:  it 
Ih  so  provided  by  our  organic  law.  E^ch 
must  act  within  the  scope  of  the  power  giv- 
en it  by  the  sovereign  will  of  the  people  ex- 
pressed In  their  Constitution ;  thus  will  diffi- 
cultlee  be  evaded  and  perplexities  avoided. 

In  passing  upon  the  question  we  disclaim 
any  purpose  or  right  to  interfere  with  the 
discretionary  powers  of  the  Legislature,  or 
of  any  state  oSlcer.  In  giving  Judgment  in 
this  cause  the  court  is  merely  acting  as  a 
mediator  between  the  asserted  power  of  the 
people  in  the  Constitution  they  have  adopted, 
and  an  asserted  power  of  the  Legislature  as 
delegated  representatives  of  the  people.  This 
is  Its  constitutional  function. 

Mr..  Justice  Orton,  speaking  for  the  whole 
court,  in  the  case  of  State  ex  rel.  Atty.  Gen. 
V.  Cunningham,  81  Wis.  484,  51  N.  W.  730, 
15  L.  R.  A.  561,  said:  "But  it  Is  sufficient 
that  the  questions  are  Judicial  and  not  legis- 
lative. The  Legislature  that  parsed  the  act 
Is  not  assailed  by  this  proceeding,  nor  is  the 
:M>nstitutlonal  province  of  that  equal  and  co- 
ordinate department  of  the  government  in- 
vaded. The  law  itself  is  the  only  object  of 
Judicial  inquiry,  and  its  constitutionality  Is 
the  only  question  to  be  decided." 

When  we  have  determined  that  an  act  of 
the  Legislature  Is  constitutional  and  there- 
fore the  law,  or  that  the  act  is  unconstitu- 
tional and  therefore  not  the  law.  It  then  be- 
comes the  constitutional  duty  of  the  courts. 
In  appropriate  cases,  Involving  the  perform- 
ance of  ministerial  duties,  to  compel  legal 
action  on  the  part  of  the  officers  and  agents 
of  the  government  when  they  refuse  to  act 
as  on  the  other  hand  to  restrain  Illegal  ac- 
tion when  they  proceed  to  act. 

The  Legislature  are  but  representatives  del- 
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egated  to  perform  duties  In  subordination 
to  the  will  of  the  people.  The  Legislature 
speaks  for  the  people.  The  sovereign  people 
speak  In  the  language  of  their  Constitution. 
Their  will  expressed  In  the  Constitution  Is 
the  win  of  the  sovereign  Itself.  The  Legis- 
lature may  speak  but  only  within  the  limi- 
tations of  the  fundamental  law.  The  courts 
may  interpret  and  administer  the  law,  but 
only  in  keeping  with  the  oath  of  the  judges 
to  support  the  Constitution.  The^executive 
may  execute  the  law,  but  under  the  guise  of 
its  execution  may  not  lay  a  hand  against  the, 
sovereign  will. 

Section  11  of  article  7  of  the  Constitution 
provides :  "There  shall  be  a  general  election 
of  Representatives  In  Congress,  and  of  state, 
county,  and  precinct  officers  on  the  first  Tues- 
day after  the  first  Monday  In  November  of 
the  first  even-numbered  year  after  the  year 
in  which  Arizona  is  admitted  to  statehood, 
and  biennially  thereafter." 

[2]  The  provisions  of  the  Constitution  must 
be  a  limitation  upon  the  legislative  power, 
else  they  would  not  have  been  placed  in  the 
organic  law.  A  state  Constitution,  unlike  the 
federal  Constitution,  which  is  a  delegation 
of  powers,  is  restrictive.  If  the  Constitu- 
tion had  remained  silent  as  to  the  time  for 
election  of  state,  county,  and  precinct  officers, 
and  the  tenure  of  office  was  not  otherwise 
fixed  In  the  instrument.  It  could  not  be  ques- 
tioned that  the  power  of  the  Legislature, 
with  regard  to  fixing  the  time  for  such  elec- 
tion, would  have  been  absolute.  But  the  Con- 
stitution fixing  the  time  for  such  election, 
an  act  of  the  Legislature  fixing  a  different 
date  is  so  far  repugnant  thereto  and  to  that 
extent  the  legislative  act  must  fall.  The 
Constitution  in  conferring  on  the  Legislature 
authority  has  prescribed  to  its  exercise  any 
limitations  which  the  people  saw  fit  to  im- 
pose, and  no  other  power  than  the  people  can 
superadd  other  limitations;  neither  can  any 
other  power  than  the  people  strike  from  the 
fundamental  law  any  limitations  which  the 
people  have  prescribed  therein. 

[3]  It  Is  fundamental  that  an  election  can- 
not be  held  at  a  time  not  designated  by  law; 
that  a  volunteer  election  is  no  election.  It 
would  be  useless  to  cite  authorities  to  sustain 
such  an  elementary  proposition.  The  time 
for  having  an  election  to  select  officers  to  ad- 
minister the  respective  departments  of  the 
government  is  a  tilgh  prerogative  of  the  peo- 
ple of  a  state.  That  time  may  be  fixed  by 
the  people  in  the  sovereign  capacity  of  adopt- 
ing their  Constitution,  or  it  may  be  left  to 
the  delegated  representatives  of  the  people 
in  the  Legislature;  but,  if  fixed  by  the  peo- 
ple, the  people  alone  can  change  it  The 
Legislature  cannot  do  it,  and  the  courts  can- 
not. As  was  said  in  a  recent  Colorado  case, 
if  the  courts  can  amend  the  Constitution  to- 
day, and  insert  therein  something  tliat  was 
never  there,  to  sustain  a  law,  they  have 
equal  authority  to   amend  the  Constitution 


to-morrow  and  strike  therefrom  something 
previously  there  to  overthrow  a  law.  The 
sovereign  people,  in  whom  is  vested  all  gov- 
ernmental power,  have  spoken  in  their  or- 
ganic law,  and  their  mandate,  so  expressed, 
must  be  enforced,  by  the  courts,  even  though 
wise  and  beneficial  attempted  legislation  Is 
thereby  defeated.  People  v.  Leddy  (Colo.)  123 
Pac.  824. 

The  peculiar  value  of  a  written  Constitu- 
tion is  that  it  places,  in  unchanging  form, 
limitations  upon  legislative  action,  unless 
amended  by  the  people  In  the  mode  they 
have  designated,  thus  giving  a  permanence 
and  stability  to  popular  government  which 
otherwise  would  be  lacking. 

We  adopt  as  our  own  the  language  of  one 
of  the  soundest  and  most  thorough  thinkers 
and  Jurists  who  have  written  on  the  subject 
of  organic  law  embodied  in  our  Constitu- 
tions: "The  courts  tread  upon  dangerous 
ground  when  they  venture  to  apply  the  rules 
which  distinguish  directory  and  mandatory 
statutes  to  the  provisions  of  a  Constitution. 
Constitutions  do  not  usually  undertake  to 
prescribe  mere  rules  of  proceeding,  except 
when  such  rules  are  looked  upon  as  essential 
to  the  things  to  be  done;  and  they  must  then 
be  regarded  in  the  light  of  limitation  upon 
the  power  to  be  exercised.  It  is  th(»  province 
of  an  Instrument  of  this  solemn  and  perma- 
nent character  to  establish  those  fundamen- 
tal maxims,  and  to  fix  those  unvarying  rules, 
by  which  all  the  departments  of  government 
must  at  all  times  shape  their  conduct. 
•  •  •  We  are  not,  therefore,  to  expect  to 
find  in  a  Constitution  provisions  which  the 
people,  in  adopting  it,  have  not  regarded  as 
of  high  importance,  and  worthy  to  be  em- 
braced in  our  instrument,  which,  for  a  time 
at  least,  is  to  control  alike  the  government 
and  the  governed,  and  to  form  a  standard  by 
which  is  to  be  measured  the  power  which 
can  be  exercised  as  well  by  the  delegate  as 
by  the  sovereign  people  themselves.  If  di- 
rections are  given  respecting  the  times  or 
modes  of  proceeding  in  which  a  power  should 
be  exercised,  there  Is  at  least  a  strong  pre- 
sumption that  the  people  designed  it  should 
be  exercised  in  that  time  and  mode  only. 
And  we  impute  to  the  people  a  want  of  due 
appreciation  of  the  purpose  and  proper  prov- 
ince of  such  an  instrument  when  we  infer 
that  such  directions  are  given  to  any  other 
end."    Cooley,  Const.  Lim.  (7th  Ed.)  p.  114. 

As  was  said  in  Perry  County  v.  Railroad 
Ck).,  58  Ala.  556:  "We  think  the  only  safe 
rule  for  Interpreting  clauses  of  the  Consti- 
tution which  command  certain  things  to  be 
done,  or  certain  methods  to  be  observed  In 
the  enactment  of  statutes,  is  to  hold  that, 
when  it  is  affirmatively  shown  by  legal  evi- 
dence that  in  the  attempt  to  legislate  some 
mandate  of  the  Constitution  has  been  disre- 
garded, such  attempt  never  becomes  a  law." 
Coleman  v.  Eutaw,  157  Ala.  327,  47  South. 
703;   Opinion  of  Justices  Supreme  Court,  IS 
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Me.  484;  State  y.  Johnson,  26  Ark.  281,  287; 
Vamey  v.  Justice,  86  Ky.  596,  6  S.  W.  457; 
McPberson  t.  Blacker,  supra. 

A  Constitution  framed  by  a  convention 
after  the  most  solemn  and  deliberate  consid- 
eration, and  ratified  and  adopted  by  the  peo- 
ple as  their  fundamental  law  to  guide  and 
limit  the  functions  of  their  public  serrants, 
and  this  after  a  long  campaign  in  which 
every  officer  elected  spoke  and  pledged  fideli- 
ty to  it  in  spirit  and  in  letter,  cannot  be 
viewed  in  the  same  light  as  an  act  of  the 
Legislature  passed  by  the  deleg;ated  repre- 
sentatives of  the  people,  and  which  act  of  the 
Liegislatnre  is  necessarily  of  a  temporary 
nature. 

[4]  Coming  to  the  act  in  question,  it  ap- 
pears to  be  repugnant  to  the  Constitution  In 
many  aspects.  It  provides  for  the  election 
of  a  Representative  in  Congress  and  for  all 
state,  county,  and  precinct  officers  on  the 
first  Tuesday  after  the  first  Monday  in  No- 
vember in  the  year  1912,  and  every  two 
years  thereafter.  Also  for  choosing  Presi- 
dential Electors.  It' provides  for  a  canvass- 
ing board  to  consist  of  the  Governor,  Sec- 
retary of  State,  and  Chief  Justice  of  the 
Supreme  Court  This  provlsioh  is  repugnant 
to  the  Constitution  in  two  particulars.  Mem- 
bers of  a  canvassing  board,  while  performing 
a  high  public  function,  act  strictly  in  a  min- 
isterial capacity.  It  is  a  public  office  of 
employment,  but  in  no  wise  judicial.  Section 
11,  article  6  of  the  Constitution  provides 
that  "Judges  of  the  Supreme  Court  and  judg- 
es of  the  superior  conrts  shall  not  be  eligible 
to  any  office  or  public  employment  other  than 
a  judicial  office  or  employment,  during  the 
term  for  which  they  shall  have  been  elected." 
And  again  the  duty  of  canvassing  the  re 
turns  of  the  election  for  all  state  officers  de- 
volves upon  the  Secretary  of  State,  and  no 
other  officer  can  perform  such  duties.  B; 
section  11  of  article  5  of  the  Constitution! 
it  Is  provided:  "The  returns  of  the  electioii 
for  all  state  officers  shall  be  canvassed,  and 
certificates  of  election  Issued  by  the  Secre- 
tary of  State,  in  such  manner  as  may  be 
provided  by  law.''  This  section  of  the  Con- 
sfltution  is,  however,  not  self-executing.  It 
requires  that  the  Secretary  of  State  shall 
perform  such  duties  in  such  manner  as  may 
be  provided  by  law.  Clearly  it  was  the  duty 
of  the  Legislature  to  provide  the  manner  in 
'which  the  Secretary  should  canvass  the 
votes. 

The  act  in  question  vests  original  jurisdic- 
tion in  the  Supreme  Court  to  hear  and  de- 
termine all  election  contests  Involving  state 
officers.  Under  our  Constitution,  the  Supreme 
Court  is  essentially  a  court  of  appellate  ju- 
risdiction. It  is  the  scheme  of  our  govern- 
ment that  contested  matters  involving  ques- 
tions of  fact  may  take  place  in  an  inferior 
tribunal,  and  the  matter,  after  judgment, 
may  be  reviewed  Independently  in  this  court 
on  appeal  or  writ  of  error.    In  view  of  this. 


the  Constitution  has  wisely  limited  the  orig- 
inal jurisdiction  of  the  Supreme  Court  to 
liabeas  corpus,  and  quo  warranto  and  manda- 
mus as  to  all  state  officers,  and  original  and 
exclusive  jurisdiction  ia  causes  between 
counties  concerning  disputed  boundaries  and 
surveys  thereof,  and  concerning  claims  of 
one  county  against  another.  It  Is  not  to  be 
supposed  that  the  Legislature  may  vest  us 
with  a  jurisdiction  which  the  Constitution 
denies,  and  take  away  a  Jurisdiction  from 
the  superior  courts  which  the  Constitution 
vests  in  those  tribunals. 

Section  1  of  article  6  of  the  Constitntion 
prescribes  of  what  the  Elxecutlve  Depart- 
ment shall  consist,  designates  the  officers, 
and  fixes  the  term  of  those  elected  under 
the  Enabling  Act  approved  June  20,  1910. 
The  term  shall  begin  when  the  state  la  ad> 
mltted  into  the  Union  and  shall  end  on  the 
first  Monday  in  January,  A.  D.  1913,  or 
when  their  successors  are  elected  and  qnal- 
Ity. 

'  It  is  a  matter  of  history  that  the  state  was 
admitted  into  the  Union  on  the  14th  day  of 
February,  1912.  The  section  is  plain  and 
unambiguous.  They  are  elected  at  the  elec- 
tion provided  by  the  Enabling  Act,  and  the 
terms  of  the  Governor  and  other  designated 
officers  comprising  the  Executive  Department 
of  the  state  began  on  February  14,  1912,  and 
end  when  their  successors  are  elected  and 
qualify. 

Section  3,  art  6:  "Judges  of  the  Suprem* 
Court  shall  be  elected  at  the  general  elec- 
tion to  be  held  under  the  provisions  of  the 
Enabling  Act  approveti  June  20,  1910.  Their 
term  of  office  shall  be  coterminous  with  that 
of  the  Governor  of  the  state  elected  at  the 
same  time,  and  the  one  receiving  the  high- 
est number  of  votes  shall  be  the  Chief  Jus- 
tice. At  the  first  general  state  election  there- 
after, held  under  this  Constitution,  at  which 
a  Governor  is  voted  for,  three  judges  of  the 
Supreme  Court  shall  be  elected,  and  the 
judges  elected  thereat  shall  be  classified  by 
lot,  80  that  one  shall  hold  office  for  a  term 
of  six  years,  one  for  a  term  of  four  years, 
and  one  for  a  term  of  two  years,  from  and 
after  the  first  Monday  In  January  next  suc- 
ceeding said  election.  The  lot  shall  be  drawn 
by  the  judges-elect,  who  shall  assemble  for 
that  purpose  at  the  State  Capitol,  and  shall 
cause  the  results  to  t>e  certified  to  the  Sec- 
retary of  State,  who  shall  file  the  same  in 
his  office.  The  Judge  having  the  shortest 
time  to  serve,  and  not  holding  his  office  by 
appointment  or  by  election  to  fill  a  vacancy, 
shall  be  the  Chief  Justice,  and  shall  preside 
at  all  sessions  of  the  Supreme  Court  In 
case  of  absence  of  the  Chief  Justice,  the 
Judge  having  in  like  manner  the  shortest 
time  to  serve  shall  preside.  After  the  first 
state  election  one  Judge  shall  be  elected 
every  two  years  at  the  general  election,  and 
the  term  of  the  judge  elected  shall  be  six 
years  from  and  after  the  first  Monday  in 


Digitized  by 


Google 


Ariz.) 


STATE  V.  OSBORNE 


889 


January  next  succeeding'  his  election,  and 
Judges  so  elected  shall  hold  ofiSce  until  their 
successors  are  elected  and  qualify." 

Again  it  Is  observed  that  the  flrst  judges 
of  the  Supreme  Court  are  elected  at  the  gen- 
eral election  held  under  the  provisions  of 
the  Enabling  Act.  The  one  receiving  the 
highest  vote  is  the  Chief  Justice.  Their 
term  of  office  is  coterminous  with  that  of 
the  Governor  elected  at  the  same  time;  that 
is,  the  terms  shall  end  on  the  first  Monday 
In  January,  A.  D.  1913,  or  when  their  suc- 
cessors are  elected  and  qualify. 

Then  it  is  provided  in  said  section  that: 
"At  the  first  general  state  election  thereafter, 
held  under  this  Constitution,  at  which  a 
Governor  la  voted  for,  three  judges  of  the 
Supreme  Court  shall  be  elected,  and  the 
Judges  elected  thereat  shall  be  classified  by 
lot,  so  that  one  will  bold  office  for  a  term  of 
six  years,  one  for  a  term  of  four  years,  and 
one  for  a  term  of  two  years,  from  and  after 
the  first  Monday  in  January  next  succeed- 
ing said  election.  The  lot  shall  be  drawn  by 
the  judges-elect,  who  shall  assemble  for  that 
purpose  at  the  State  Capitol,  and  shall  cause 
the  results  to  be  certified  to  the  Secretary 
of  State,  who  shall  file  the  same  In  his  office. 
The  judge  having  the  shortest  time  to  serve, 
and  not  holding  bis  office  by  appointment  or 
election  to  fill  a  vacancy,  shall  be  the  Chief 
Justice,  and  shall  preside  at  all  sessions  of 
the  Supreme  Court  In  case  of  absence  of 
the  chief  justice,  the  Judge  having  in  like 
manner  the  shortest  time  to  serve  shall  pre- 
side. After  the  first  state  election  one  judge 
shall  be  elected  every  two  years  at  the  gen- 
eral election,  and  the  term  of  the  Judge 
elected  shall  be  six  years  from  and  after  the 
first  Monday  in  January  next  succeeding  his 
election,  and  Judges  so  elected  shaU  hold 
office  until  their  successors  are  elected  and 
qualify." 

It  will  readily  be  seen  that  no  election  for 
Judges  of  the  Supreme  Court  is  contemplated 
or  permitted  before  the  general  election  pro- 
vided for  by  the  Constitution.  For  at  the 
first  general  election  held  under  the  Con- 
stitution, at  which  a  Governor  is  voted  for, 
one  of  the  Judges  Is  elected  for  six  years, 
one  for  four  years,  and  one  for  two  years, 
to  I>e  determined  by  lot;  the  one  receiving 
the  shortest  term  to  l>e  Chief  Justice.  At 
any  election  held  before  this  there  is  no 
provision  for  a  Chief  Justice ;  indeed,  if  such 
election  could  be  held,  there  would  be  no 
Chief  Justice  to  preside.  After  the  first 
state  election,  one  Judge  of  the  Supreme 
Court  is  elected  biennially  or  every  two 
years.  So  it  must  be  conceded  that  at  the 
first  general  state  election  after  the  election 
under  the  provisions  of  the  Enabling  Act, 
one  of  the  Judges  of  the  Supreme  Court  must 
be  elected  for  six  years,  one  for  four  years, 
and  one  for  two  years.  And  it  is  but  a 
short  arithmetical  problem  to  demonstrate 
that  an  officer  cannot  be  elected  in  1912  for 


a  term  of  six  years,  and  his  successor  be 
elected  in  1914  for  a  term  of  six  years.  But 
It  was  intimated  on  argument,  though  with- 
out insistence  or  persuasion,  that  the  election 
provided  for  by  the  act  of  the  Legislature 
is  not  an  election  held  under  the  Constitu- 
tion. Such  an  argument,  if  indulged  in, 
would  be  reductio  ad  absurdum. 

Is  it  possible  tliat  the  departments  of  the 
state  government  are  not  at  present  sub- 
ordinate to  the  provisions  of  the  Constitu- 
tion? Is  It  to  be  thought  of  that  the  Leg- 
islature in  the  discharge  of  their  duties  did 
not  have  the  Constitution  as  a  golden  mete 
wand  to  guide  and  limit  their  efForts?  Would 
It  tte  contended  that  the  highest  tribunal  of 
the  state,  when  it  sits  in  deliberation  to  paas 
solemn  Judgment  upon  the  lives  and  prop- 
erty rights  of  the  people  of  this  great  state, 
is  not  to  be  controlled  and  circumscribed  In 
its  proceedings  by  the  Instrument  that  gave 
it  birth?  The  language,  "to  be  held  under 
this  Constitution,"  plainly  as  words  can  ex- 
press the  idea  is  to  be  held  after  the  Con- 
stitution takes  efFect.  It  would,  indeed,  be  a 
matter  of  concern  to  the  people  of  this  great 
state  if  their  Judicial  servants  were  so  bold 
as  to  announce  that  the  Constitution,  which 
the  people  labored  for  and  brought  Into  life 
after  much  time  and  effort.  Is  not  at  present 
the  polar  star  of  onr  government,  but  lies 
In  desuetude  until  resurrected  by  a  general 
election  to  be  held  in  1914. 

At  the  first  general  election  thereafter, 
held  under  this  Constitution,  etc,  is  the  lan- 
guage of  the  Constitution,  and  it  Is  clear  that 
section  11  of  article  7  provides  such  election. 

The  matter  is  again  emphasized  by  section 
5  of  article  6  of  the  Constitution:  "The  first 
judges  of  the  superior  court  shall  be  elected 
at  the  general  election  to  be  held  under  the 
provisions  of  the  Enabling  Act  approved  June 
20,  1910.  Their  term  of  office  shall  be  co- 
terminous with  that  of  the  Governor  of  the 
state  elected  at  the  same  time.  Thereafter 
the  term  of  office  of  all  judges  of  the  sup- 
erior court  shall  be  four  years,  from  and 
after  the  first  Monday  in  January  next  suc- 
ceeding their  election  and  until  their  suc- 
cessors are' elected  and  qualify.  All  Judges 
of  the  superior  court  shall  be  elected  at  the 
general  state  election  by  the  qualified  electors 
of  their  respective  counties." 

Again,  the  first  judges  of  the  superior 
courts  are  elected  under  the  provisions  of 
the  Enabling  Act  Again,  their  term  of  office 
is  coterminous  with  that  of  the  Governor. 
But  it  will  be  observed  that  it  does  not  In 
words  provide  that  the  terms  of  the  judges 
of  the  superior  court  extend  to  any  particular 
date,  or  when  their  successors  are  elected 
and  qualify.  After  referring  to  the  election 
under  the  Enabling  Act,  the  section  reads: 
"Thereafter  the  term  of  office  of  all  Judges 
of  the  superior  court  shall  be  four  years, 
from  and  after  the  first  Monday  In  January 
next  succeeding  their  election  and  ontii  their 
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successors  are  elected  and  qualify."  This 
section  In  unequivocal  terms  fixes  the  term 
of  ofilce  of  the  Judges  of  the  superior  courts 
to  be  four  years,  except  the  term  of  office 
fixed  by  virtue  of  the  first  election,  to  wit, 
the  election  under  the  Enabling  Act,  and 
then,  again,  emphasizes  the  matter  by  say- 
ing: "All  Judges  of  the  superior  court  shall 
be  elected  at  the  general  state  election  by 
■  the  qualified  electors  of  their  respective  coun- 
ties." 

In  this  section,  unlike  the  section  with 
reference  to  the  election  of  Judges  of  the 
Supreme  Court,  where  the  first  general  state 
election  is  named,  the  word  "first"  is  not  in- 
serted before  "general  election."  Plainly  the 
election  attempted  to  be  provided  for  by  the 
act  of  the  Legislature  Is  a  general  state  elec- 
tion, yet  it  will  readily  be  seen  that  if  the 
term  of  office  of  judges  of  the  superior  court 
resulting  from  the  first  election  under  the 
Enabling  Act  is  to  be  coterminous  with  that 
of  the  Governor  elected  at  the  same  time, 
and  such  Judges  cannot  be  elected  in  1912, 
their  term  of  office  cannot  be  coterminous 
with  that  of  the  Governor.  On  the  other 
hand,  It  would  be  as  absurd  to  contend  that 
the  Judges  of  the  superior  court  are  to  be 
elected  in  1912  for  a  term  of  four  years  and 
again  elected  In  1914  for  a  term  of  four 
yeai-s.  It  cannot  be  seriously  questioned  that 
state,  county,  and  precinct  officers  must  stand 
for  election  in  1914. 

Section  1  of  article  15  of  the  Constitution 
provides:  "A  Corporation  Commission  Is 
hereby  created  to  be  composed  of  three  per- 
sons, who  shall  be  elected  at  the  general 
election  to  be  held  under  the  provisions  of 
the  Enabling  Act  awroved  June  20,  1910, 
and  whose  term  of  office  shall  l>e  coterminous 
with  that  of  the  Governor  of  the  state  elect- 
ed at  the  same  time,  and  who  shall  maintain 
their  chief  office,  and  reside,  at  the  state 
capital.  At  the  first  general  state  election 
held  under  this  Constitution  at  which  a  Gov- 
ernor is  voted  for,  three  commissioners  shall 
be  elected  who  shall,  from  and  after  the 
first  Monday  In  January  next  succeeding  said 
election,  hold  office  as  follows:  The  one  re- 
ceiving the  highest  number  of  votes  shall 
serve  six  years,  and  the  one  receiving  the 
second  highest  number  of  votes  shall  serve 
four  years,  and  the  one  receiving  the  third 
highest  number  of  votes  shall  serve  two 
years.  And  one  commissioner  shall  be  elect- 
ed every  two  years  thereafter." 

They  are  elected  at  the  general  election 
held  under  the  Enabling  Act;  their  term  of 
office  being  coterminous  with  that  of  the 
Governor  elected  at  the  same  time.  Then 
the  Corporation  Commissioners  are  to  be 
elected  when?  The  Constitution  says,  at  the 
first  general  state  election  held  under  the 
Constitution  at  which  a  Governor  is  to  be 
voted  for,  and  their  term  of  office  is  fixed 
at  six,  four,  and  two  years,  resi)ectlvely. 


The  phraseology  with  reference  to  the  elec- 
tion of  Judges  of  the  Supreme  Court  Is,  "at 
the  first  general  state  election  thereafter, 
held  under  this  Constitution,"  referring  to 
the  election  under  the  Enabling  Act.  Con- 
cerning Corporation  Commissioners,  "at  the 
first  general  state  election  held  under  this 
Constitution."  The  word  "thereafter"  is 
omitted,  but  it  necessarily  means  the  same 
thing,  for  the  first  general  state  election 
held  under  the  Constitution  must  necessarily 
be  "thereafter,"  or,  in  other  words,  after  the 
election  under  the  provisions  of  the  Enabling 
Act 

Section  3,  art  12:  "Subject  to  change  by 
law,  there  are  hereby  created  in  and  for 
each  organized  county  of  the  state  the  fol- 
lowing officers  who  shall  be  elected  by  the 
qualified  electors  thereof:  Sheriff,  recorder, 
treasurer,  school  superintendent,  county  at- 
torney, assessor,  county  superintendent  of 
roads,  and  of  surveyor,  each  of  whom  shall 
be  elected  for  a  term  of  two  years,  except 
that  such  officers  elected  at  the  first  election 
for  state  and  county  officers  shall  serve  un- 
til the  first  Monday  In  January,  1913;  and 
three  supervisors,  whose  term  of  office  shall 
be  provided  by  law,  except  that  at  the  first 
election  of  county  officers  the  candidates  for 
supervisor  receiving  the  highest  nnmber  of 
votes  shall  bold  office  until  the  first  Monday 
In  January,  1915,  and  the  two  candidates 
for  supervisors,  respectively,  receiving  the 
next  highest  number  of  votes  shall  hold  of- 
fice until  the  first  Monday  in  January,  1913." 

Section  21,  art.  4:  "The  members  of  the 
first  liCglslature  shall  hold  office  until  the 
first  Monday  in  January,  1913.  The  terms 
of  ofilce  of  the  members  of  succeeding  Legis- 
latures shall  be  two  years." 

Section  6,  art.  22:  "All  territorial,  dis- 
trict, county,  and  i>reclnct  officers  who  may 
be  in  office  at  the  time  of  the  admission  of 
the  state  into  the  Union  shall  hold  their  re- 
spective offices  until  their  successors  shall 
have  qualified,  and  the  official  bonds  of  all 
such  officers  shall  continue  in  full  force  and 
effect  while  such  officers  remain  in   office." 

It  was  argued  by  the  Attorney  General 
in  his  oral  argument  before  the  court  that 
the  provisions  of  the  Constitution,  with  ref- 
erence to  the  tenure  of  office,  wherein  it  is 
provided  that  the  officers  shall  hold  office 
until  the  first  Monday  of  January,  1913,  are 
mandatory,  and  that  unless  an  election  is 
had  in  November,  1912,  the  offices  will  be- 
come vacant.  One  answer  to  this  Is  that 
the  Constitution  itself  provides  against  such 
a  contingency  wherein  it  says:  "The  term 
of  office  of  every  officer  to  be  elected  or  ap- 
pointed under  this  Constitution  or  the  laws 
of  Arizona  stiall  extend  imtil  his  successor 
shall  be  elected  and  shall  qualify."  Section 
13,  art  22. 

'But  it  may  be  contended  that  section  13, 
art  22,  has  no  application  to  officers  elected 
on  December  12,  1911,  and  whether  It  does 
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or  not  d^tends  as  to  whether  such  officers 
were  elected  under  the  Constitution  and 
laws  of  Arizona. 

The  Enabling  Act  provided  that  the  con- 
stitutional convention  should  by  ordinance 
provide  for  the  election  of  officers  for  a  full 
state  government  In  case  Arizona  was  admit- 
ted to  statehood.  Section  23,  Enabling  Act 
June  20,  1910.  The  constitutional  conven- 
tion, accordingly,  ordained  "a  proposition 
relative  to  the  ordinance  to  provide  for  the 
election  of  the  first  officers  for  a  full  state 
government,"  entitled  Election  Ordinance  No. 
2.  This  ordinance  prescribed 'that  the  qual- 
ifications of  electors  should  be  as  provided 
by  title  22,  Revised  Statutes  of  Arizona,  Au- 
gust 2,  1901.  That  the  ballots  should  be  pre- 
pared, printed,  furnished,  and  distributed  as 
required  by  the  election  laws  of  the  ter- 
ritory of  Arizona  for  elections  therein.  The 
candidates  for  election  should  be  nominated 
In  accordance  with  chapte^24.  Session  Laws 
of  Arizona  1909.  It  fnrtftr  provided  that 
■"the  election  laws  of  the  territory  now  in 
force,  as  far  as  applicable  and  not  In  con- 
flict with  the  Enabling  Act,  Including  the 
penal  laws  of  said  territory  relating  to  elec- 
tions and  primaries  and  Illegal  voting  and 
other  Illegal  practices  thereat  are  extended 
to  the  primary  and  election  herein-  provided 
for."  It  will  thus  be  seen  that  the  election 
held  on  December  12,  1911,  was  conducted 
under  the  laws  of  Arizona,  and  that  the  of- 
ficers were  elected  under  those  laws.  This 
Is  apparent  when  it  is  talfeu  Into  considera- 
tion that  throughout  the  Constitution  the 
words  "state"  and  "state  of  Arizona"  are 
employed,  and  that  In  no  other  place  In  the 
Constitution  are  the  words  "laws  of  Arizo- 
na" used.  The  evident  purpose  of  the  use 
of  the  expression  "laws  of  Arizona"  in  this 
section  was  to  comprehend  every  officer  elect- 
ed or  to  be  elected  either  under  the  laws  of 
the  state  of  Arizona  or  the  laws  of  the  ter- 
ritory of  Arizona. 

Where  In  a  statute  or  the  Constitution  the 
tenure  of  office  is  fixed,  the  courts  have 
many  times  held  that  no  vaqancy  occurs.  If 
the  laws  or  Constitution  provide  for  their 
holding  over  until  their  successors  are  elect- 
ed and  qualified. 

In  the  case  of  Badger  et  al.  v.  United 
States,  93  U.  S.  599,  reading  pages  601  and 
602  (23  L.  Ed.  991),  It  is  said:  "By  the  com- 
mon law,  as  well  as  by  the  statutes  of  the 
United  States,  and  the  laws  of  most  of  the 
states,  when  the  term  of  office  to  which  one 
is  elected  or  appointed  expires,  his  power  to 
perform  its  duties  ceases.  People  v.  Tieman, 
8  Abb.  Prac.  [N.  Y.]  369;  Id.,  30  Barb.  [N. 
¥.]  193.  This  Is  the  general  rule.  •  •  • 
The  system  of  the  state  of  Illinois  seems  to 
be  organized  upon  a  different  principle. 
Thus,  the  Supreme  Court  consists  of  seven 
judges,  who  are  required  to  possess  certain 
qualtflcattons  of  age  and  residence,  and  who 
are  elected  for  the  term  of  nine  years  (Code 


[Rev.  St.]  of  Illinois  1874,  pp.  69,  70),  at 
which  time  it  Is  provided  that  the  'term  of 
office  sliall  expire.'  Circuit  Judges  in  like 
manner  are  elected  for  a  term  of  six  years. 
Id.  p.  70.  County  judges  and  county  clerks, 
probate  judges  and  state's  attorneys,  are 
elected  for  the  term  of  four  years.  Id.  pp. 
71,  72.  As  to  all  of  these  officers,  including 
judges.  It  is  provided  In  the  Constitution  of 
Illinois  that  'they  shall  hold  their  offices  un- 
til their  successors  shall  be  qualified.'  Id. 
p.  73,  i  32.  They  may  thus  bold  their  offices 
much  longer  than  the  terms  for  which  they 
are  elected." 

In  the  case  of  Commonwealth  v.  Hanley, 
9  Pa.  513,  the  court  held,  under  a  constitu- 
tional provision,  that  "they  shall  hold  their 
offices  for  three  years  •  •  •  and  until 
their  successors  shall  be  duly  qualified"; 
that  there  was  no  vacancy  in  the  office.  To 
the  same  effect  are  the  following  cases: 
State  V.  TaUman,  24  Wash.  426,  64  Pac.  759 ; 
Gosman  v.  State,  106  Ind.  203,  6  N.  E.  349; 
State  v.  Harrison,  113  Ind.  434,  16  N.  E.  384, 
3  Am.  St  Rep.  663 ;  State  v.  Howe,  25  Ohio 
St  688,  18  Am.  Rep.  321;  State  v.  Lusk,  18 
Mo.  334;  People  v.  Lord,  9  Mich.  227;  Peo- 
ple v.  TUton,  37  Cal.  614;  People  v.  Ed- 
wards, 93  Cal.  153,  28  Pac.  831;  People  v. 
Hardy,  8  Utah,  68,  29  Paa  1118;  Eddy  t. 
Klncaid,  28  Or.  537,  41  Pac.  156,  655 ;  State 
V.  Compson,  34  Or.  25,  64  Pac.  349 ;  Smith  v. 
Holt,  24  Kan.  771 ;  Badger  v.  United  States, 
93  U.  S.  599,  23  L.  Ed.  991;  23  Cyc.  515;  29 
Cyc.  1397. 

Precinct  officers  are  In  the  same  situation 
as  all  the  other  officers  created  by  the  Con- 
stitution. They  were  in  office  on  the  date 
of  the  admission  of  the  state  into  the  Union 
and  by  virtue  of  section  6,  article  22,  they 
continue  In  office  until  their  successors  have 
qualified.  No  election  for  such  officers  was 
had  in  December,  1911,  for  ttie  reason  that 
the  Enabling  Act  and  Ordinance  No.  2  failed 
to  provide  for  the  election  of  precinct  offi- 
cers. The  Constitution  having  made  no  pro- 
vision for  the  election  of  such  officers  until 
the  first  general  state  election,  precinct,  offi- 
cers will  hold  nntll  their  successors  are 
elected  at  that  time  and  qualify. 

The  constitutional  convention  finished  its 
work  of  writing  the  Constitution  on  Decem- 
ber 9,  1910.  This  instrument  under  13ie  En- 
abling Act  was  to  be  submitted  to  the  peo- 
ple for  ratification  in  not  less  than  60  days 
nor  later  than  90  days  after  the  adjourn- 
ment of  the  convention  that  framed  it  The 
returns  were  to  be  canvassed  on  the  third 
Monday  after  the  election.  It  was  provided 
by  the  Enabling  Act  that  If  the  Constitution 
should  be  rejected,  the  Governor  should  re- 
convene the  constitutional  convention,  which 
should  frame  a  new  Constitution,  subject  to 
the  same  proceedings  of  ratification  as  If 
originally  prepared.  When  tite  Constitution 
was  finally  ratified,  it  was  to  be  sent  to  the 
President  and  Congress  for  their  approval. 
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and,  If  approved,  the  President  was  to  cer- 
tify the  facts  to  the  Governor  within  30 
days.  An  election  of  offlcers  was  then  to  be 
had  not  earlier  than  60  days  nor  later  than 
00  days  after  a  proclamation  of  the  Gov- 
ernor to  that  effect  It  will  be  seen  by  a 
survey  of  these  facts  that  the  members  of 
the  conatltatlonal  convention  could  not,  with 
any  deflnlteness,  foretell  when  Arizona  would 
be  admitted  to  statehood.  It  was  possible, 
if  the  President  and  Congress  would  approve 
the  Constitution  at  the  earliest  date  after 
receiving  it,  ttiat  statehood  would  be  accom- 
plished by  June,  1911,  in  which  event  the 
first  general  state  election  would,  as  provid- 
ed in  the  Constitution,  fall  on  the  first  Tues- 
day after  the  first  Monday  in  November, 
1912.  The  facts  are  that  the  President  and 
Congress  failed  to  approve  the  first  draft  of 
our  Constitution,  and,  by  a  Joint  resolution 
of  Congress,  the  people  were  required  to 
eliminate  some  feature  objectionable  to  the 
President  This  required  another  submis- 
sion and  ratification.  December  12,  1911, 
the  people  voted  on  the  amended  Constitu- 
tion and  at  the  same  time  elected  their  offl- 
cers. The  returns  of  this  election  were  sent 
to  the  President,  who,  on  February  14,  1912, 
issued  bis  proclamation  admitting  Arizona 
to  statehood. 

AH  of  the  dlfflcnlties  encountered  by  offi- 
cial delays  at  home,  by  refusal  of  the  Presi- 
dent and  Congress  to  approve  the  Constitu- 
tion, legislation  requiring  the  people  to 
amend  their  fundamental  law,  could  not  be 
known  in  advance,  but  some  of  them  could 
reasonably  be,  and  probably  were,  apprehend- 
ed by  the  framer^  of  the  Constitution. 

By  reason  of  the  uncertainty  as  to  when 
admission  would  be  had,  the  convention  very 
thoughtfully  provided  by  section  11,  art 
7,  that  "there  shall  be  a  general  election  of 
Representatives  in  Congress,  and  of  state, 
county  and  precinct  officers  on  the  first  Tues- 
day after  the  first  Monday  in  November  of 
the  first  even  numbered  year  after  the  year 
in  which  Arizona  Is  admitted  to  statehood, 
and  biennially  thereafter."  In  other  words, 
the  Constitution  provides  that  if  admission 
to  statehood  was  had  in  1911,  a  general  elec- 
tion of  such  offlcers  should  be  held  in  1912, 
and  if  admission  is  had  in  1912  or  1913,  an 
election  of  such  oflScers  is  to  be  had  in  1914. 
Admission  being  accomplished  in  1912,  the 
first  even-numbered  year  thereafter  is  1914. 
Henco  no  general  election  of  those  officers 
may  be  had  until  1914. 

Here  the  Constitution  has  fixed  the  time 
for  holding  the  first  general  state  election  by 
saying  that  it  sliail  be  "on  the  first  Tuesday 
after  the  first  Monday  in  November  of  the 
first  even  numbered  year  after  the  year  in 
which  Arizona  is  admitted  to  statehood  and 
biennially  thereafter,"  which,  under  the  facts 
in  this  case^  as  clearly  and  definitely  names 
1914  as  if  it  had  been  written  outri^t  into 
tlie  Constitution. 


It  should  be  borne  In  mind  that  the  provi- 
sions of  the  Constitution  creating  offices  and 
fixing  their  tenure  in  no  way  bear  upon  the 
question  of  elections.  They  do  not  attempt 
or  pretend  to  say  when  successors  shall  t>e 
chosen.  They  create  and  fix  the  tenure  of 
offices.  Under  a  different  subject-matter — 
"Suffrage  and  Elections" — the  Constitution 
fixes  the  date  of  holding  elections.  This  is 
the  only  date  fixed  or  attempted  to  be  fixed. 
It  is  as  certain  as  to  time  as  the  English 
language  can  make  it.  Had  the  Constitutioa 
contemplated  an  election  for  state,  county, 
and  precinct  offlcers  at  any  other  times  tiian 
named  specifically  in  the  instrument,  before 
fixing  the  date  thereof  its  framers  would 
have  used  the  words  "unless  otherwise  pro- 
vided by  law"  there  shall  be  a  general  elec- 
tion, etc.  The  absence  of  any  such  expres- 
sion is  very  significant.  We  are  not  to  im- 
pute the  absence  of  such  words,  or  those  of 
like  import,  to  any  other  significance  than  a 
clear  intent  to  d^nitely  fix  the  time. 

By  section  32,  art  2,  of  the  Constitution, 
its  provisions  are  mandatory  unless  by  e»- 
prest  vjordt  they  are  declared  to  be  other- 
wise. "Mandatory"  is  defined  as  a  command, 
hence  obligatory.  That  which  we  must  im- 
plicitly follow  and  obey. 

[S]  It  is  a  salutary  rule  of  constmctloa 
that  the  presumption  and  legal  intendment 
is  that  each  and  every  clause  in  a  written 
Constitutioa  has  been  inserted  for  some  use- 
ful purpose,  and  therefore  the  instrument 
must  be  construed  as  a  whole  in  order  that 
its  intent  and  general  purpose  may  be  ascer- 
tained; and,  as  a  necessary  result  of  this 
rule,  it  follows  that,  whenever  it  is  possible 
to  do  so,  each  provision  must  l>e  construed 
so  that  it  shall  harmonize  with  all  others 
without  distorting  the  meaning  of  any  of 
such  provisions,  so  that  intent  of  the  framers 
may  be  ascertained  and  carried  out  and  ef- 
fect given  to  the  instrument  as  a  whole.  8 
Cyc.  730. 

For  the  purpose  of  harmonizing  apparent- 
ly confiicting  clauses  In  a  Constitution,  each 
must  i)e  read  with  direct  reference  to  every 
other  which  relates  to  the  same  subject,  if 
possible,  so  as  to  avoid  repugnancy. 

If  we  read  the  several  provisions  of  tlie 
Constitution  with  reference  to  the  election 
of-  offlcers  under  the  provisions  of  the  EUi- 
abling  Act,  and  their  terms  of  office  as 
stated,  and  the  provisions  for  the  re-election 
of  such  offlcers  at  the  first  general  state  elec- 
tion thereafter  held  under  the  Constitution, 
and  then  read,  with  direct  reference  to  such 
provisions,  section  11  of  article  7:  "There 
shall  be  a  general  election  of  Representatives 
in  Congress,  and  of  state,  county,  and  pre- 
cinct offlcers  on  the  first  Tuesday  after  the 
first  Monday  In  November  of  the  first  even 
numbered  year  after  the  year  in  which  Ari- 
zona is  admitted  to  statehood,  and  biennially 
thereafter" — ^there  is  perfect  harmony  and 
no  ambiguity  or  lepuguancy  whatever.    Ttie 


Digitized  by 


Google 


Arte.) 


8TATK  ▼.  OSBOBNB 


893 


meaning  comes  upon  ns  just  as  St.  Paul  says, 
"The  sparlvs  fly  upward— naturally."  We 
plainly  see  that  the  framers  of  tbe  funda- 
mental law  bdd  in  mind  but  two  elections, 
one  under  the  proTlslons  of  the  Enabling 
Act,  at  which  all  the  officers  elected  bad  but 
one  coterminous  tenure  of  office.  All  were 
elected  to  remain  in  office  for  tbe  same  length 
of  time.  Tbe  other,  the  general  election  to 
be  held  tbereafter,  under  the  Constitution,  at 
which  tbe  officers  to  be  elected  have  varying 
terms  of  office.  Clearly,  we  could  give  no 
otber  construction,  unless  it  be  a  strained 
and  confused  one  and  make  discord  wbere 
harmony  prevails.  Such  construction  bears 
out  tbe  Intent  and  general  purpose  of  tbe 
Constitution  and  ought  to  prevail. 

And  then  as  Mr.  Cooley,  one  of  the  sound- 
est Jurists  who  have  written  on  the  subject 
of  Constitutional  Limitations,  says:  If  di- 
rections are  given  respecting  the  time  or 
modes  of  proceeding  in  which  a  power  should 
be  exercised,  the  presumption  is  that  the  peo- 
ple designed  that  it  should  be  exercised  in 
that  time  and  mode  only,  and  we  would  im- 
pute to  tbe  people  a  want  of  due  apprecia- 
tion of  the  purpose  and  proper  province  of 
Bucb  an  instrument  when  we  infer  that  such 
directions  are  given  to  any  otber  end. 

Tbe  Constitution  of  Arizona  was  adopted 
by  the  Convention  on  December  9,  1910,  and, 
at  an  election  provided  therefor,  was,  on  tbe 
Otb  day  of  February,  1911,  overwhelmingly' 
ratified  by  the  votes  of  the  people.  After 
a  resolution  of  Congress  approving  the  Con- 
stitution as  adopted  by  the  people.  President 
Taft,  owing  to  bis  hostility  to  tbe  recall  of 
tbe  judiciary,  placed  bis  disapproval  upon  it 
by  the  veto,  thereby  greatly  disappointing 
the  people  of  this  state.  After  unaccountable 
delays  from  many  sources,  the  Constitution 
was  again  submitted  to  the  people  on  De- 
cember 12,  1911,  at  which  time  officers  for  a 
full  state  government  were  elected.  Know- 
ing that  it  was  the  only  method  of  obtaining 
their  political  independence,  tbe  people,  in 
order  to  establish  their  own  government, 
obeyed  tbe  command  of  the  President  and  re- 
jected the  recall  of  Judges  from  the  Consti- 
tution. And  finally,  after  all  tbe  delays  and 
trials  and  misgivings  that  attended  It,  tbe 
gladsome  tidings  were  flashed  over  tbe  wires, 
on  February  14,  1912,  to  an  exultant  people, 
that  the  proclamation  admitting  Arizona  to 
statehood  liad  been  signed  by  tbe  President, 
and  the  patient  work  and  hope  of  years  was 
at  last  realized. 

Tbe  Constitution  provides.  In  article  7,  | 
11:  "There  shall  be  a  general  election  of 
Representatives  in  Congress,  and  of  state, 
county,  and  precinct  officers  on  tbe  first 
Tuesday  after  tbe  first  Monday  in  November 
of  the  first  even  numbered  year  after  tbe 
year  in  which  Arizona  Is  admitted  to  state- 
hood, and  biennially  tbereafter." 

We  bold  that  such  provision  is  mandatory, 
and  any  act  of  the  Legislature  attempting 


to  fix  another  and. a  different  time  for  hold- 
ing a  general  election  of  state,  county,  and 
precinct  officers  is,  with  respect  to  tbe  time 
fixed,  in  conflict  with  the  Constitution  of 
this  state  and  must  necessarily  give  way. 
Tbe  sovereign  voice  is  mandatory.  It  has 
fixed  tbe  time.  No  other  power  than  that  of 
the  sovereign  who  fixed  it  can  make  a 
change.  It  is  certainly  not  allowable  for 
this  court  to  set  aside  tbe  obligation  of  such 
constitutional  provision  as  directory  merely. 
T%e  Constitution  says  that  the  general  elec- 
tion for  such  officers  shall  be  held  on  the 
first  Tuesday  after  the  first  Monday  in  No- 
vember, 1914,  and  biennially  thereafter,  and, 
because  It  does  not  in  words  prohibit  hold- 
ing a  general  election  therefor  annually,  no 
reasonable  man  would  for  a  moment  contend 
that,  by  reason  of  no  express  prohibition  be- 
ing Incorporated  therein,  the  Legislature 
may  provide  for  general  elections  annually, 
or  semiannually,  or  even  monthly,  after  the 
first  general  election  provided  for  by  tbe 
Constitution,  or  as  many  general  elections 
for  such  purpose  before  that  time  as  tbe 
Legislature  may  see  fit  to  prescribe.  The 
word  "thereafter"  cannot  be  construed  to 
mean  "before." 

As  we  have  seen,  tbe  act  Is  repugnant  to 
tbe  Constitution  in  many  particulars.  It 
conflicts  as  to  tbe  date  for  holding  tbe  first 
general  election  for  state,  county,  and  pre- 
cinct officers.  It  conflicts  as  to  who  shall 
canvass  tbe  returns  and  issue  certificates  of 
election.  It  conflicts  as  to  the  court  which 
shall  have  original  Jurisdiction  in  election 
contests.  Such  an  act  so  violative  of  the 
fundamental  law  cannot  be  sustained.  Tbe 
question  for  consideration  Is  one  of  power 
and  not  of  policy,  and  we  are  unable  to  ar- 
rive at  any  otber  conclusion  than  that  tbe 
act  of  the  Legislature  is  in  contravention  of 
tbe  Constitution. 

The  act  also  provides  for  the  election  for 
a  Representative  in  Congress  and  for  Pres- 
idential Electors.  But  this  part  of  tbe  act 
is  not  so  Inseparably  connected  in  substance 
with  the  other  parts  of  the  act  as  to  work  tbe 
destruction  of  the  whole  actil  Striking  out 
the  provision  for  the  election  of  state,  coun- 
ty, and  precinct  officers,  the  act  Is  capable  of 
being  carried  out  in  accordance  with  the  leg- 
islative intent  as  to  the  election  of  Repre- 
sentatives in  Congress  and  Presidential  Elec- 
tors in  the  year  1912. 

The  time  for  the  appointment  of  Presiden- 
tial Eleiitors  and  the  election  of  Representa- 
tives in  Congress  is  fixed  by  the  Congress  of 
tbe  United  States,  and  tbe  time  fixed  is  tbe 
first  Tuesday  after  the  first  Monday  in  No- 
vember, 1912.  It  could  not  be  questioned 
that  a  provision  in  tbe  Constitution,  or  in 
the  act  of  tbe  Legislature,  fixing  a  different 
date,  would  be  void  to  tbe  extent  that  tbe 
date  conflicted.  An  act  of  tbe  state  of  Mich- 
igan, fixing  tbe  date  for  the  meeting  of  Pres- 
idential Electors  as  the  first  Wednesday  of 
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December,  when  an  act  of  Congress  had  pro- 
vided that  the  electors  of  each  state  should 
meet  and  give  their  votes  on  the  second  Mon- 
day In  January  next  following  their  appoint- 
ment, was  declared  by  the  Supreme  Court  of 
the  United  States  as  In  conflict  with  the  act 
of  Congress,  and  must  necessarily  give  way, 
yet  the  act  of  Congress  did  not  In  terms 
prohibit  the  meeting  at  any  other  time;  the 
state  law  yielding  only  to  the  extent  of  the 
collision.  McPherson  v.  Blaclier,  146  U.  S. 
41,  13  Sup.  Ct.  3,  36  L.  Ed.  869. 

In  that  case,  on  page  34  of  146  U.  S.,  on 
page  10  of  13  Sup.  Ct,  36  L.  Ed.  869,  after 
quoting  from  Senate  Rep.  1st  Sess.  43  Cong. 
'So.  395:  "The  appointment  of  these  electors 
is  thus  placed  absolutely  and  wholly  with 
the  Legislatures  of  the  several  states.  They 
may  be  chosen  by  the  Legislatures,  or  the 
Legislature  may  provide  that  they  shall  be 
elected  by  the  people  of  the  state  at  large, 
or  in  districts,  as  are  members  of  Congress, 
which  was  the  case  formerly  in  many  states ; 
and  it  is,  no  doubt,  competent  for  the  Leg- 
islature to  authorize  the  Governor,  or  the 
Supreme  Court  of  the  state,  or  any  other 
agent  of  its  will,  to  appoint  these  electors. 
This  power  is  conferred  upon  the  Legisla- 
tures of  the  states  by  the  Constitution  of 
the  United  States,  and  cannot  be  taken  from 
them  or  modified  by  the  state  Constitutions 
any  more  than  can  their  power  to  elect  Sen- 
ators of  the  United  States.  Whatever  pro- 
visions may  be  made  by  statute,  or  by  the 
state  Constitution,  to  choose  electors  by  the 
people,  there  is  no  doubt  of  the  right  of  the 
Legislature  to  resume  the  power  at  any 
time,  for  it  can  neither  be  taken  away  nor 
abdicated" — Chief  Justice  Taney  said:  "In 
uhort,  the  appointment  and  mode  of  appoint- 
ment of  electors  belong  exclusively  to  the 
ftates  under  the  Constitution  of  the  United 
States.  They  are,  as  remarked  by  Mr.  Jus- 
tice Gray,  In  Re  Green,  134  U.  S.  377,  379 
[10  Sup.  Ct  586,  587  (33  L.  Ed.  951)1,  'no 
more  oBicers  or  agents  of  the  United  States 
than  are  members  of  the  state  Legislatures 
when  acting  as-  electors  of  federal  Senators, 
or  the  people  of  the  states  when  acting  as 
the  electors  of  Representatives  in  Congress.' 
Congress  is  empowered  to  determine  the 
time  of  choosing  the  electors  and  the  day 
on  which  they  are  to  give  their  votes,  which 
is  required  to  be  the  same  day  throughout 
the  United  States ;  but  otherwise  the  power 
and  jurisdiction  of  the  state  is  exclusive, 
with  the  exception  of  the  provisions  as  to 
the  number  of  electors  and  the  ineligibility 
of  certain  persons,  so  framed  that  congres- 
sional and,  federal  influence  might  be  exclud- 
ed." This  case  from  the  Supreme  Court  of 
the  United  States  is  a  very  instructive  one, 
as  it  bears  directly  on  the  principle  govern- 
ing the  case  at  bar. 

The  question  presented  being  one  of  pow- 
er and  not  of  policy.,  we  are  unable  to  ar- 


rive at  any  other  conclusion  than  tliat  the 
proposed  action  of  the  Secretary  of  State, 
to  prepare  and  transmit  to  the  board  of  su- 
pervisors of  the  several  counties  of  the  state 
a  notice  in  writing  designating  state,  county, 
and  precinct  officers  as  officers  for  which 
candidates  are  to  be  nominated  at  a  primary 
election,  which  such  candidates  so  nominated 
are  to  be  voted  for  at  an  election  to  be  held 
on  the  first  Tuesday  after  the  first  Monday 
in  November,  1912,  is  illegal  and  without  au- 
thority of  law. 

To  assert  the  high  prerogative  of  the  state 
In  this  behalf  by  one  of  its  officers  without 
lawful  authority  so  to  do  would,  undoubted- 
ly, cause  strife,  promote  discord  and  grave 
legal  complications  out  of  which  would  grow 
confusion,  a  multiplicity  of  lawsuits,  and 
contentions  seriously  embarrassing  the  due 
administration  of  the  several  departm&its 
of  the  state  government,  and  unnecessary 
and  Illegal  expense  incurred.  Such  condi- 
tions cannot  be  encouraged  to  arise  even 
to  gratify  political  ambitions,  for  ambition 
should  be  made  of  sterner  stuft.  We  are 
not  concerned  with  the  ambitions  of  men, 
but  only  with  the  reason  and  Justice  of  the 
law. 

Accordingly,  the  judgment  of  the  superior 
court  of  Maricopa  county,  in  dissolving  the 
temporary  injunction  heretofore  issued,  is 
•reversed  and  vacated,  the  temporary  injunc- 
tion is  so  amended  as  to  Include  in  the  writ 
all  precinct  offices,  and,  as  amended,  the 
temporary  Injunction  Is  made  permanent 
Let  the  writ  Issue  accoidlngly. 

(34  OU.  270) 

ST.  LOUIS  &  S.   F.  R.   CO.  v.  FARMERS' 

UNION  GIN  CO. 
(Supreme  Court  of  Oklahoma.    July  1,  1912.) 

(SyUahut  bv  the  Court.) 

1.  Daxaoes  (SI  36,  45*)— Breach  or  Con- 
tract TO  Lay  Switch  Track— Elements  or 
Damage. 

Where  a  railroad  company  has  induced  a 
cotton  gin  company  to  locate  a  gin  plant  on  the 
railroad's  right  of  way,  and,  for  an  agreed 
price  paid  in  advance,  contracts  to  lay  a  track 
to  the  gin  plant,  the  object  being  to  have  same 
ready  before  the  arrival  of  the  heavy  machinery 
and  material  for  the  gin,  and  the  putting  in  of 
such  track  is  delayed  an  unreasonable  time,  in 
the  absence  of  some  plausible  excuse  for  the 
delay,  the  road  will  be  held  liable  for  the  dam- 
age thereby  caused;  and  in  an  action  for  the 
delay,  extra  expense  incurred  in  moving  the 
machinery  and  material  to  the  gin  site  are 
proper  elements  of  damage. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  §§  92-98;   Dec.  Dig.  S!  36.  45.*] 

2.  Cabkiers  (§  98*)— Carriage  of  Goods- 
Delay— Damages. 

Where  gin  stands  and  machinery  for  a  cot- 
ton gin  are  shipped  over  a  common  carrier  to 
a  gin  company  whose  plant  is  located  and  being 
built  on  the  carrier's  right  of  way,  the  carrier 
is  charged  with  notice  of  the  purpose  and  use  of 
such  machinery,  and  the  period  of  the  year  in 
which  it  is  used,  and,   in  case  of  unreasonable 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Kejr-No.  Series  St  Rep'r  Indexes 
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and  negligent  delay  jn  shipment,  will  be  held 
liable  for  the  damages  wnich  are  the  direct 
result  of  BQch  delay,  although  no  express  men- 
tion of  the  purpose  of  such  machinery  and  the 
period  in  wliich  it  is  desired  for  use  is  made  in 
the  shipping  contract. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  H  396-426;  Dec.  Dig.  i  98.*] 

3.  Cabbiebs  (§  105*)— Cabbiaoe  of  Goods- 
Delay — Damages. 

In  an  action  against  a  carrier  for  unrea- 
sonable and  negligent  delay  in  transporting  ma- 
chinery, the  detriment  caused  by  the  delay  is 
the  loss  of  the  use  of  such  machinery  during 
the  time;  and,  where  the  purpose  of  the  ma- 
chinery and  the  period  of  its  use  are  known  to 
the  carrier,  the  expense  incurred  in  obtaining 
other  machinery,  the  expense  of  maintaining  idle 
hands,  the  rental  value  of  the  machinery,  ff  as- 
certainable with  reasonable  accuracy,  or  the  in- 
terest on  money  invested  in  idle  machinery,  are 
proper  elements  of  damage;  but  remote  and 
conjectural  matters,  such  as  interest  on  money 
borrowed  for  speculative  purposes,  or  damage 
done  to  cotton  purchased  with  such  borrowed 
money — matters  not  proximately  growing  out  of 
the_  delay — are  not  proper  elements  of  damage. 
Neither  are  loss  of  profits  a  proper  element  un- 
less expressly  mentioned  and  made  a  condition 
of  the  contract  at  the  time  of  its  execution,  and 
then  only  when  such  profits  can  be  estimated 
with  reasonable  certainty. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  f§  451-458;    Dec.  Dig.  f  105.*] 

(AdMwnal  SyUabut  hy  Editorial  Staff.) 

4.  Tklal   (i  330*)— Qkwera,l  Vebdict- Sep- 
ABATE  Causes  of  Action. 

Where  two  causes  of  action  are  submitted 
together,  a  general  verdict  for  plaintiff  should 
not  be  returned,  but  there  should  be  separate 
findings  on  each  cause. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  li  777-781%;  Dec.  Dig.  i  330.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Pawnee  County  Court;  H.  T. 
Conley,  Judge. 

Action  by  tbe  Farmers'  Union  Gin  Compa- 
ny against -the  St.  Louis  &  San  Francisco 
Railroad  Comimny.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed  and 
remanded. 

This  action  was  begun  May  23,  1908,  by 
the  Farmers'  Union  Gin  Company  against 
the  St.  Louis  &  San  Francisco  Railroad  Com- 
pany, for  damages  for  breach  of  two  sepa- 
rate contracts:  One,  for  failure  to  put  in  a 
switch  track  within  the  time  defendant  com- 
pany had  promised  to  complete  same;  the 
other,  for  failure  to  deliver  certain  machin- 
ery, gin  stands,  which  had  been  consigned 
by  plaintiff  for  shipment  over  defendant 
road.  The  gin  company,  a  corporation,  al- 
leged that  it  had  been  Induced  by  defendant 
to  locate  Its  cotton  gin  upon  defendant's 
right  of  way ;  that  plaintiff,  by  virtue  of  this 
agreement,  in  the  early  part  of  July,  1907, 
began  the  erection  and  construction  of  the 
cotton  gin  on  defendant's  right  of  way  in 
the  city  of  Pawnee. 

For  its  first  cause  of  action  It  alleged: 
That  subsequent  to  the  agreement  that  the 
gin  could  be  located  on  defendant's  right  of 


way,  plaintiff  and  defendant,  through  its 
agents,  on  about  July  10,  1907,  entered  Into 
a  contract  by  which  defendant  obligated  It- 
self to  lay  a  switch  track  out  to  plaintiff's 
gin  for  the  sum  of  1586.72,  and  to  complete 
same  within  30  days,  the  object  being  to  have 
said  track  laid  out  to  the  gin  in  order  that 
the  gin  machinery,  boilers,  and  lumber  could 
be  unloaded  and  placed  In  position  for  opera- 
tion at  less  expense.  Plaintiff  alleged  that  It 
paid  the  contract  price  to  defendant  on  tbe 
day  on  which  the  contract  was  made ;  that  de- 
fendant failed  to  lay  such  switch  track  until 
after  plaintiff's  machinery  had  arrived ;  that 
it  was  not  laid  until  long  after  the  gin  ma- 
chinery had  all  arrived,  the  gin  constructed 
and  put  In  operation,  although,  by  the  exer- 
cise of  ordinary  diligence,  said  track  could 
have  been  laid  within  ample  time  for  plain- 
tifTs  use  in  shipping  in  its  machinery  and 
material ;  that,  by  reason  of  such  unreason- 
able delay,  defendant  was  compelled  to  pay 
the  sum  of  $50  as  an  extr^  expense  In  haul- 
ing the  gin  machinery  from  the  railroad  to 
the  gin  where  It  was  needed;  that  it  was 
also  compelled  to  pay  the  sum  of  $60  as  an 
additional  expense  In  hauling  five  cars  of 
coal  needed  for  operation  of  the  gin,  $72 
for  hauling  eight  cars  of  cotton  seed  from 
the  gin  to  the  railroad,  $150  for  hauling 
1,225  bales  of  cotton  from  the  gin  to  the' 
railroad;  and  that  plaintiff  sustained  all 
this  additional  expense,  aggregating  $332,  by 
reason  of  defendant's  failure  to  lay  said 
switch  track  within  the  time  contracted. 

For  tbe  second  cause  of  action  plalntifT 
alleged  that  the  damages  were  sustained  by 
reason  of  defendant's  failure  to  deliver  tbe 
gin  stands  which  were  to  be  operated  In 
plaintUTs  gin;  that  such  gin  stands  were 
purchased  at  Prattsvllle,  Ala.,  July  17,  1907, 
and  were  duly  delivered  to  and  received  by 
defendant  company  for  shipment  to  the  city 
of  Pawnee;  that  such  shipment  was  negli- 
gently and  carelessly  delayed  by  defendant 
at  the  city  of  Sapulpa  from  August  6th  to 
September  15th;  that,  by  reason  of  such 
delay  In  shipment,  plaintiff  was  delayed  in 
the  completion  of  its  gin  and  prohibited 
from  operating  same  for  a  period  of  40  days ; 
that  during  such  delay,  relying  on  such 
shipment  to  be  made  within  reasonable  time, 
plaintiff  purchased  In  the  open  market  327,- 
000  pounds  of  cotton  at  a  cost  of  $11,000; 
that  the  capacity  of  plaintiff's  cotton  house 
was  only  80,000  pounds;  that,  by  reason  of 
the  delay  tn  shipment,  plaintiff  was  unable 
to  gin  out  the  cotton  purchased  as  fast  as 
It  came  In,  and  was  therefore  compelled  to 
pile  about  247,000  pounds  on  the  ground, 
which,  lying  on  the  ground  and  being  thus 
exposed  for  a  period  of  40  days,  was  damag- 
ed in  marketable  quality  to  the  extent  of 
$600.  Plaintiff  further  alleged  that  by  rea- 
son of  such  delay  It  was  unable  to  gin  and 
market  the  cotton  so  purchased,  and,  such 
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cotton  having  been  parcbased  with  borrowed 
money,  plaintiff  was  compelled  to  pay  the 
sum  of  5100  Interest  on  the  borrowed  money. 
Plaintiff  further  alleged  that  It  had  been 
damaged  In  the  sum  of  $23  in  expenses  In 
endeavoring  to  locate  and  trace  up  its  gin 
stands  on  defendant's  road;  the  sum  of  $50 
aa  an  attorney's  fee.  It  further  alleged  that, 
in  order  to  have  the  necssary  expert  hands 
for  the  operation  of  the  gin  machinery, 
plaintiff  was  compelled  to  keep  a  machinist 
for  a  period  of  three  weeks  at  an  expense 
of  $18  per  week,  awaiting  the  arrival  of  the 
gin  stands,  and  two  other  men  at  $2  a  day 
each,  for  three  weeks;  that  the  aggregate 
damage  sustained  by  reason  of  such  delay 
was  $949.  Wherefore  Judgment  was  prayed 
for  in  the  sum  of  $1,000. 

Defendant  answered  by  general  denial. 

In  May,  1909,  the  cause  was  tried,  result- 
ing in  a  general  verdict  In  the  sum  of  $1,000 
for  plaintiff.  Motion  for  a  new  trial  was 
presented  and  overruled,  and  Judgment  ren- 
dered upon  the  verdict  From  which  defend- 
ant appeals  upon  six  assignments  of  error. 

W.  F.  Evans,  of  St.  Louis,  Mo.,  and  R. 
A.  Kleinschmldt  and  H.  H.  Grant,  both  of 
Oklahoma  City,  for  plaintiff  in  error.  Louis 
S.  Wilson,  of  Raton,  N.  M.,  and  Victor  O. 
Johnson,  of  Shoshone,  Idaho,  for  defendant 
in  error. 

HARRISON,  C.  (after  stating  the  facts  as 
above).  [4]  There  are  two  distinct  causes  of 
action  alleged.  The  court  instructed  the 
Jury  on  eacb^  The  Jury  returned  a  general 
verdict  for  $1,000.  No  objection  is  urged 
against  the  form  of  the  verdict;  hence  the 
defective  features  are  deemed  to  have  been 
waived.  While  not  saying  whether  a  Judg- 
ment based  upon  such  a  verdict  would  be 
reversed  If  properly  presented,  yet  we  would 
suggest  that  a  better  practice  in  suits  of  this 
character  would  be  to  return  separate  find- 
ings as  to  each  separate  cause  of  action. 

"In  general,  where  two  causes  of  action 
are  submitted  to  the  Jury  at  the  same  time, 
a  general  verdict  for  the  plaintiff  shotdd 
not  be  returned."    22  PL  &  Pr.  849. 

It  is  a  settled  rule  in  Missouri  that  tills 
form  of  verdict  is  reversible  error.  In  Sei- 
bert  et  aL  v.  Allen,  61  Mo.  482,  Justice 
Uough,  in  delivering  the  opinion  of  the  court 
on  this  question,  says:  "There  were  two 
counts,  each  containing  a  separate  and  dis- 
tinct cause  of  action,  and  a  single  verdict 
would  have  .been  Improper.  In  Mooney  v. 
Kennett,  19  Mo.  554,  Judge  Scott  said:  *A 
general  finding  for  the  defendant  on  a  peti- 
tion containing  several  causes  of  action  may 
be  sustained;  but,  where  the  finding  is  for 
the  plaintiff,  every  consideration  of  propriety 
requires  that  there  should  be  a  verdict  in  each 
cause  of  action,  and  these  will  all  be  blended 
In  one  Judgment.'  Clark  v.  Railroad,  36  Mo. 
216;   Pitts  V.  Fugate,  41  Mo.  405;   Collins  v. 


Dnlle,  45  Mo.  269;  Blgelow  y.  Railroad,  48 
Mo.  610;  Owens  v.  Railroad,  58  Mo.  394." 

Had  there  been  separate  findings  in  eacb 
cause  of  action  in  the  case  at  bar,  the  Judg- 
ment could  have  been  so  modified  as  to  ob- 
viate another  trial;  but  in  its  present  form 
it  is  impossible  to  ascertain  upon  what  par- 
ticular facts  the  verdict  is  based.  We  can- 
not say  what  issues  were  found,  or  whether 
the  verdict  is  responsive  to  all  the  issues 
involved,  and  inasmuch  as  the  Jury  was  in- 
structed to  take  into  consideration  Improper 
elements  of  damage  in  reaching  its  verdict, 
and  inasmuch  as  evidence  tending  to  estab- 
lish improper  elements  was  admitted,  we  are 
constrained  to  reverse  the  Judgment  rather 
than  establish  an  unsafe  precedent. 

[1]  As  to  the  damages  alleged  to  have  been 
sustained  by  defendant's  failure  to  put  in 
the  switch,  in  the  first  cause  of  action,  we 
think  each  item  alleged  was  a  proper  element 
of  damage,  and  that  the  evidence  fairly  sup- 
ports the  allegations.  It  is  contended  by 
counsel  for  plaintiff  in  error  that  there  was 
no  evidence  tending  to  support  the  averment 
that  the  switch  was  to  be  put  in  within  30 
days.  Without  passing  upon  this  contention, 
we  will  say  that,  under  the  circumstances  in 
this  case,  it  does  not  matter  whether  the  de- 
fendant company  made  a  definite  promise 
to  complete  the  switch  in  30  days  or  not. 
The  railroad  company  had  induced  the  gin 
company  to  locate  its  plant  on  the  railroad 
company's  right  of  way  rather  than  have  it 
located  on  the  right  of  way  of  a  competins 
road.  Having  acceded  to  defendant's  wishes 
In  this  regard,  the  gin  company  requested 
that  a  switch  be  laid  to  the  gin  site,  so  as  to 
facilitate  the  handling  of  the  gin  machinery 
and  material,  and  the  shipping  of  cotton  and 
seed  from  the  gin.  The  railroad  company 
agreed  for  a  stipulated  price  to  lay  the 
switch.  The  price  was  agreed  upon  and 
money  paid  to  the  company  on  the  day  the 
contract  was'  made.  The  contract  was  made 
July  11th  and  the  track  was  not  completed 
until  November  1st  This,  in  the  absence  of 
some  planslble  excuse,  was  an  unreasonable 
delay.  Under  the  agreement  the  gin  com- 
pany was  to  do  the  grading  necessary  for  the 
switch.  This  was  done  within  10  days  after 
the  contract,  and  in  a  manner  satisfactory 
to  the  railroad,  and  was  accepted  by  the 
road.  The  laying  of  the  switch  required  bat 
one  day's  time,  after  a  delay  of  over  three 
months  from  the  time  the  grading  was  com- 
pleted. And,  after  the  track  was  laid,  there 
was  another  delay  of  about  three  weeks  In 
putting  in  a  frog  by  which  the  tracks  were 
connected,  the  putting  in  of  which  required 
only  about  one  hour's  time.  This  delay,  in 
our  Judgment,  is  closely  akin  to  willfulness, 
and  the  only  excuse  offered  is  that  the  road 
had  been  unable  to  get  the  rails  any  sooner, 
and  that  after  the  rails  were  laid  It  required 
three  weeks  more  to  get  a  frog.    Ttila  ex- 
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cuse,  in  the  absence  of  any  showing  as  to 
what  efforts  bad  been  made  to  get  tbem,  is 
not  sufficient  to  justify  the  delay.  The  ful- 
fillment of  this  contract  within  a  reasonable 
time  is  implied  by  law,  whether  a  definite 
time  was  fixed  by  the  contract  or  not  The 
railroad  had  full  knowledge  t>f  the  object 
and  purpose  of  this  switch.  It  had  induced 
the  plaintiff  to  locate  its  gin  at  this  point  in 
order  to  procure  the  shipping  of  plaintiff's 
machinery  and  material  and  the  products  of 
the  gin.  It  should  not  be  heard  to  deny 
knowledge  of  the  purpose  of  the  gin,  nor  to 
deny  knowledge  pf  the  importance  of  com- 
pleting the  switch  within  a  reasonable  time 
so  that  the  gin  could  be  put  in  operation  by 
the  beginning  of  the  ginning  season.  The 
agent  of  the  railroad  company  who  contract- 
ed to  put  in  the  switch  was  definitely  in- 
formed of  the  importance  of  ttaving  it  ready 
before  the  arrival  of  the  gin  machinery.  It 
was  abont  40  days  after  the  contract  was 
made  before  the  machinery  arrived,  and  had 
to  be  hauled  to  the  gin  site  by  wagons. 

Inasmuch  as  it  required  but  one  day  to  put 
In  the  switch  when  the  work  was  finally  be- 
gun, in  the  absence  of  some  showing  for  the 
delay,  we  think  the  defendant  was'guUty  of 
negligence  and  should  respond  for  the  dam- 
ages resulting  therefrom. 

[21  In' the  second  cause  of  action,  wherein 
the  wrong  measure  of  damages  was  applied, 
the  elements  of  which  being  the  expense  of 
maintaining  idle  hands,  expense  of  a  trip  to 
Dallas,  amount  paid  as  attorney's  fee,  dam- 
ages done  to  cotton  piled  on  the  ground,  and 
Interest  on  borrowed  money.  It  is  coiitend- 
ed  by  plaintiff  In  error  that  the  loss  alleged 
to  have  been  sustained  by  piUug  the  cotton 
on  the  ground,  and  the  Interest  paid  on  the 
borrowed  money  with  which  such  cotton 
was  purchased,  are  not  elements  of  damage 
for  which  the  law  holds  defendant  liable,  for 
the  reason  that  such  losses  are  too  remote 
and  conlectural  and  were  not  contemplated 
by  the  parties  at  the  time  the  shipping  con- 
tract was  made,  and  that  the  court  erred 
in  admitting  evidence  in  support  of  such 
allegations  and  instructing  the  Jury  to  take 
such  elements  into  consideration  in  fixing  the 
amount  of  damage.  In  support  of  such  con- 
tention, a  great  number  of  authorities  are 
cited,  among  the  leading  of  which  are:  C, 
R.  I.  &  P.  Ry.  Co.  V.  Broe,  16  Oki.  25,  86 
Pac.  441;  Franklin  v.  Loulsyille  &  N.  Ry. 
Co.  (Ky.)  116  8.  W.  765;  Texas  &  Pacific 
Ry.  Co.  V.  Hassell,  23  Tex.  Civ.  App.  681,  58 
S.  W.  54;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Gil- 
bert, 4  Tex.  Civ.  App.  866,  23  S.  W.  320; 
Priestly  v.  Northern  Indiana  &  Chicago  Ry. 
Co.,  26  111.  205,  79  Am.  Dec.  369;  0.,  R.  I.  & 
P.  Ry.  Co.  T.  Planters'  Gin  &  OU  Co.,  88 
Ark.  77.  113  8.  W.  352;  Harvey  v.  C.  Sc  P. 
R.  Ry.  Co.,  124  Mass.  421,  26  Am.  Rep.  673. 

So  far  as  the  propositions  Involved  in  the 
case  at  bar  have  been  adjudicated  In  the 
cases  cited,  we  think  the  contention  Is  sup- 
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ported.  That  is,  so  far  as  the  general  prop- 
osition, that  before  recovery  can  be  had 
for  lost  profits  the  carrier  should  be  notified 
at  the  time  of  making  the  contract  of  the 
specific  purpose  for  which  the  goods  are  to 
be  used,  and  of  the  losses  In  profits,  or  losses 
expected  to  be  sustained  by  not  having  the 
use  of  the  goods,  is  fairly  well  settled  by 
the  authorities  cited. 

On  the  question  of  damage  for  delay  in 
transportation  of  articles  intended  for  spe- 
cial use  In  business,  Hutchinson  on  Carriers 
(3d  Bd.)  vol.  3,  i  1369,  says:  "If  an  article  is 
intended  for  use  In  business  at  destination, 
and  the  carrier  unreasonably  delays  its  trans- 
portation, the  owner  cannot  recover  for  the 
loss  of  Its  use  during  the  delay,  or  the  prof- 
its which  he  would  thereby  have  made  if 
It  tiad  been  seasonably  delivered,  unless  he 
alleges  and  proves  that  the  carrier,  at  the 
time  the  contract  for  its  transportation  was 
made,  was  informed  of  the  special  use  to 
which  it  was  to  be  put.  And  proof  that  the 
carrier  had  knowledge  of  the  general  use 
to  which  the  article  was  to  be  put  will  not 
be  sufficient  to  charge  him  with  liability  for 
loss  of  its  use  or  the  profits  which  would 
thereby  have  been  made.  The  special  cir- 
cumstances of  the  case  requiring  care  or  ex- 
pedition must  have  been  brought  to  his  at- 
tention in  such  a  way  that  his  acceptance  of 
the  article  under  the  circumstances  could 
fairly  be  said  to  amount  to  an  assumption 
of  the  risks  which  naturally  and  proximate- 
ly would  flow  from  his  default  In  a  well- 
considered  case  <VicksT>urg  &  Meridian  Rail- 
road V.  Ragsdale,  46  Miss.  458)  In  the  Su- 
preme Court  of.  Mississippi,  In  which  the 
complaint  was  that  the  carrier  had  unrea- 
sonably and  inexcusably  delayed  in  t)ie 
transportation  of  a  boiler,  part  of  the  ma- 
chinery of  a  sawmill,  for  the  want  of  which 
the  mill  was  stopped,  and  its  profits  were 
lost,  the  following  propositions  were  stated 
by.  Slmrall,  J.,  as  well  settled:  First  That 
in  actions  for  damages  for  breach  of  con- 
tract of  that  character,  the  proximate  and 
natural  consequences  of  the  breach  must  al- 
ways be  considered;  second,  such  conse- 
quences as  from  the  nature  and  subject-mat- 
ter of  the  contract  may  be  reasonably  deem- 
ed to  have  been  in  the  contemplation  of  the 
parties  at  the  time  it  was  entered  into;  third, 
damages,  which  fairly  may  be  supposed  not 
to  have  been  the  necessary  and  natural  se- 
quence of  the  breach,  shall  not  be  recover- 
ed unless  by  the  terms  of  the  agreement,  or 
by  direct  notice,  they  are  bronght  within 
the  expectation  of  the  parties;  fourth,  losses 
of  profits  in  a  business  cannot  be  allowed 
unless  the  data  of  estimation  are  so  definite 
and  certain  that  they  can  be  ascertained 
reasonably  by  calculation,  and  then  the  par- 
ty in  fault  must  have  bad  notice,  either  from 
the  nature  of  the  contract  itself,  or  by  ex- 
planation of  the  circumstances  at  the  time 
the  contract  was  made,  that  such  damages 
would  ensue  from  nonperformance;  fifth,  If 
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the  contract  is  made  with  reference  to  em- 
barldng  In  a  new  business  (such  as  sawing 
lumber  for  the  market),  the  speculative  prof- 
its which  might  be  supposed  to  arise  biit 
which  were  defeated  because  of  a  breach  of 
contract  which  delayed  the  business,  cannot 
be  looked  to  as  an  element  of  damages,  these 
are  dei)endent  largely  upon  other  contingen- 
cies, skill,  industry,  energy,  the  market  sup- 
ply of  material,  keeping  machinery  in  or- 
der, loss  of  time  by  weather,  or  breakage  of 
machinery;  sixth,  if  the  delay  is  in  the 
transportation  of  machinery,  to  be  applied 
to  a  special  uee,  and  that  is  known  to  the 
carrier,  he  is  responsible  for  such  damages 
as  are  fairly  attributable  to  the  delay,  such 
as  the  value  of  the  use  of  the  machinery, 
to  be  tested  by  its  rental  price,  or  other 
approximate  means,  the  expenses  of  idle 
hands,  the  loss  of  gain  on  work  contracted 
to  be  done  for  another  person,  if  such  work 
could  baT^  been  done  if  the  machinery  had 
been  delivered,  and  the- gain  thereby  definite- 
ly ascertained  In  proper  time;  seventh,  the 
party  injured  by  the  delay  must  not  remain 
supine  and  inactive,  but  should  make  reason- 
able exertions  to  help  himself,  and  thereby 
reduce  his  losses  and  diminish  the  responsi- 
bility of  the  party  In  default  to  him." 

The  foregoing  test  seems  to  be  the  settled 
rule  of  law  on  the  propositions  therein  stat- 
ed. The  author  has  deduced  this  test  from 
the  vast  number  of  cases  on  tlie  question, 
and,  aside  from  being  supported  by  the 
weight  of  authorities,,  it  is  well  founded  in 
reason. 

[3]  In  the  case  at  bar,  there  are  elements 
of  damage  which  could  not  be  said  to  have 
been  fairly  within  the  contemplation  of  the 
parties  at  the  time  the  goods  were  consign- 
ed for  shipment,  namely,  the  attorney's  fee, 
the  interest  on  money  borrowed  to  buy  cot- 
ton vrlth,  and  the  damage  done  to  the  cot- 
ton thus  purchased.  There  is  no  evidence 
reasonably  tending  to  support  the  fact  that, 
at  the  time  the  gin  stands  were  shipped, 
the  railroad  was  informed  that  the  gin  com- 
pany was  going  to  borrow  $11,000,  or  to 
borrow  any  money  for  that  matter,  and  pay 
$100  interest  therefor,  or  that  It  would  prob- 
ably purchase  247,000  pounds  of  cotton  and 
pile  same  out  on  the  ground,  and  that  such 
cotton  would  be  damaged  In  the  sum  of  $600 
by  lying  on  the  ground,  nor  was  It  contem- 
plated by  the  parties  that  a  counsel  fee  of 
$50  would  be  paid  in  the  event  of  delay.  It 
seems  reasonable  to  suppose  that,  had  these 
elements  of  damage  been  made  a  condition 
of  the  contract,  the  carrier  would  liave  de- 
clined to  assume  the  risk.  But,  whether  it 
would  have  done  so  or  not,  there  is  no  evi- 
dence showing  that  these  elements  were  con- 
sidered or  contemplated  by  the  parties  at 
the  time  the  contract  was  made.  The  fact 
that  the  gin  machinery  was  ordered  by  plaln- 
tltt  from  the  Continental  Gin  Company  of 
Dallas,  Tex.,  and  that  the  Continental  Oin 
Company  ordered  it  from  a  firm  In  Pratts- 


vllle,  Ala.,  and  that  the  PrattsviUe  Company 
consigned  it  for  shipment  to  plaintifC,  tends 
rather  to  disprove  than  prove  the  contention 
that  the  railroad  was  informed  of  any  prob- 
ability of  plaintiff's  borrowing  money  or  pil- 
ing cotton  on  the  ground  or  employing  an 
attorney.  The  record  does  show  that  plain- 
tiff repeatedly  informed  defendant  of  the 
conditions  after  the  delay  occnrred;  but  no- 
tice of  special  circumstances  after  the  ship- 
ping contract  has  been  made,  and  after  the 
goods  have  been  shipped,  will  not  operate  to 
fix  a  liability  for  special  damages  not  taken 
Into  consideration  at  the  time  the  contract 
was  made.  Hutchinson  on  Carriers,  vol.  3, 
pp.  1621-1626,  and  authorities  cited  In  notes; 
also,  Swift  River  Co.  v.  Fitchburg  R.  Co.. 
169  Mass.  326,  47  N.  E.  1015,  61  Am.  St. 
Rep.  288;  Missonri,  etc,  R.  Co.  v.  Belcher, 
89  Tex.  428,  35  S.  W.  6;  Illinois  Central  R. 
Co.  V.  Southern  Seeding  Co.,  104  Tenn.  56S, 
58  S.  W.  303,  50  L.  R.  A.  729,  78  Am.  St. 
Rep.  933;  Gulf,  etc.,  K.  Co.  v.  Loonle,  82 
Tex.  323,  18  S.  W.  221,  27  Am.  St  Rep.  891; 
Bradley  v.  Chicago  Ry.  Co.,  94  Wis.  44,  68 
N.  W.  410;  Franklin  v.  L.  &  N.  Ry.  Co. 
(Ky.)  116  S.  W.  765. 

The  record  shows  that  the  gin  stands 
should  have  reached  their  destination  not 
later  than  August  11th,  and  that  on  Septem- 
ber 6th,  after  nearly  a  month's  delay,  plain- 
tiff began  purchasing  cotton,  and  continued 
to  do  so  and  to  pile  the  cotton  on  the  ground, 
thereby  increasing  the  chances  of  loss,  with 
full  knowledge  that  the  shipment  had  not 
only  been  delayed,  but  that  the  car  bad  been 
lost  and  could  not  be  located.  Under  this 
state  of  facts,  considering  the  remote  and 
speculative  character  of  the  loss  claimed,  and 
that  the  circumstances  were  not  In  contem- 
plation when  the  contract  was  made,  the  car- 
rier could  not  be  held  liable  for  interest  paid 
on  borrowed  money,  nor  for  damage  done  to 
cotton  piled  on  the  ground.  But  the  evidence 
does  show  an  unreasonable  delay  in  trans- 
portation, and  that  the  contract  was  of  such 
a  nature  and  the  machinery  of  such  diar- 
acter  as  to  charge  the  carrier  with  notice  of 
the  purpose  for  which  It  was  intended  and 
the  period  in  which  it  was  intended  to  t>e 
used. 

The  goods  were  delivered  to  defendant 
company  by  the  initial  carrier  July  28th; 
they  arrived  September  17th.  Ten  days  to 
two  weeks  was  shown  to  be  reasonable  time; 
the  other  machinery,  shipped  at  the  same 
time,  came  in  eleven  days.  The  excuse  for 
the  delay  of  the  gin  stands  was  that  the  car 
got  lost  in  some  way  and  could  not  be  found. 
This  was  negligence  of  itself.  The  law  of 
reasonable  diligence  imposes  a  higher  degree 
of  care  on  the  part  of  a  common  carrier  than 
to  allow  a  freight  car  containing  four  gin 
stands  to  be  totally  lost  for  a  period  of  40 
days.  Such  management  is  negligent,  and 
such  a  delay  cannot  be  Justified  on  such 
grounds.     It  constitutes  a  degree  of  negli- 
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gence  which  renders  the  carrier  liable  for  the 
actual  damages  thereby  caused.  The  only 
question  is  the  proper  measure  of  damages. 

In  the  case  at  bar  It  could  not  be  the  inter- 
est on  money  borrowed  for  the  purpose  of 
speculating  In  cotton,  nor  to  the  damage  done 
to  the  cotton  thus  purchased,  for  the  reasons 
above  stated.  Nor  the  rental  value  of  the 
gin  stands,  nor  interest  on  amount  invested 
in  idle  machinery,  because  these  elements 
were  not  alleged  in  the  petition,  nor  could  it 
be  the  difference  in  the  market  value  of  the 
gin  stands,  for  they  were  not  Intended  for 
market  or  sale.  They  were  Intended  for  a 
specific,  mechanical  use,  and  the  detriment 
resulting  from  the  delay  did  not  grow  out 
of  the  difTerence  in  market  value.  The  dif- 
ference in  market  value  could  in  no  way  les- 
sen or  increase  the  detriment  resulting  from 
the  delay.  The  detriment  would  have  been 
Just  the  same  whether  the  difference  in  mar- 
ket value  be  Increased  or  diminished,  or 
whether  such  difference  be  $1  or  $1,000.  It 
was  not  Intended  for  sale.  It  was  intended 
for  use.  Whatever  detriment  was  caused, 
or  whatever  harm  was  done,  resulted  not 
from  any  fluctuation  in  market  values,  but 
from  being  deprived  of  the  specific,  mechan- 
ical use  for  which  this  machinery  was  in- 
tended, and  without  which  plaintiff  could  not 
operate  its  gin.  Hence  it  seems  to  us  that 
whatever  net  benefit  or  value  the  use  of  this 
machinery  would  have  been  to  consignee  Is 
the  true  measure  of  damages.  Its  use,  in 
the  specific  office  for  which  it  was  designed, 
is  the  thing  which  plaintiff  lost  Now,  what 
injury  resulted  from  this  loss,  what  detri- 
ment was  caused,  what  harm  was  done  to 
plaintiff  by  losing  the  use  of  this  machinery, 
and  what  measure  is  to  be  applied  In  ascer- 
taining such  harm,  are  the  questions  to  be 
,  determined. 

In  Hutchinson  on  Carriers,  p.  1639,  §  1373, 
we  find  the  following  rule:  "Where  the  goods 
are  not  intended,  for  sale  in  the  market  of 
destination,  but  are  intended  to  serve  some 
specific  purpose  of  the  owner,  the  rule  that 
the  carrier  will  be  liable  for  depreciation  in 
the  market  value  during  his  negligent  delay 
wiU,  of  course,  not  be  applicable;  and  in  the 
absence  of  special  circumstances  which  may 
make  the  carrier  liable  for  some  special  loss, 
or.  for  the  expense  to  which  the  owner  may 
be  put  by  his  negligent  delay,  he' could  be 
held  liable  only  for  the  inconvenience  to 
which  the  owner  had  been  put  by  being  de~ 
prived  of  the  use  of  his  property  during  the 
time  of  the  delay;  which  must  be  determined 
as  a  question  of  fact  by  the  Jury,  by  ascer- 
taining from  the  evidence  the  value  of  Its 
use,  the  criterion  of  which  would  be,  in  most 
cases,  its  rental  value  during  the  delay;  or, 
in  case  of  an  absolute  refusal  to  transport 
according  to  contract,  for  such  time  as  would 
be  requisite  to  obtain  the  articles  by  another 
conveyance  or  through  some  other  source." 


See,  also,  authorities  cited  in  note  8,  In 
support  of  the  foregoing  rule.  We  observe 
also,  in  connection  herewith,  the  rule  ta  di- 
vision 6,  in  Vlcksburg  &  Meridian  Ry.  C!o.  v. 
Ragsdale,  46  Miss.,  supra. 

Hence,  in  view  of  the  foregoing  authorities, 
and  under  the  pleadings,  in  their  present 
state,  we  think  the  only  proper  elements  of 
damage  to  which  the  plaintiff  is  entitled  in 
the  second  cause  of  action  were  the  expenses 
incurred  by  plaintiff  in  trying  to  get  its  ma- 
chinery, and  the  expense  of  maintaining  idle 
hands  during  the  delay. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded  for  a  new  trial. 

FEB  CURIAM.    Adopted  in  whole. 

(33  Okl.  384) 

STATE  ex  reL  CALDWELL  v.  VAUGHN 
et  al. 

(Supreme  Court  of  Oklahoma.    July  80,  1912.) 

(Syllahus  by  the  Court.) 

1.  Pkohibition  <f  16*)— Jdbibdiotioit. 

The  district  and  superior  courts  of  the 
state  have  power  to  issue  writs  of  prohibition 
to  inferior  courts  and  bodies  exercismg  judicial 
power  to  restrain  them  from  exercising  powers 
not  granted  to  them. 

[Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent  Dig.  88  64,  65;  Dec.  Dig.  {  16.*] 

2.  Pbohibition  (I  6*) — Nature  of  Reicedt— 
MimsTKBiAi.  Functions. 

The  writ  of  prohibition  will  not  lie  to  an 
executive  or  mimsterial  board  to  control  or 
regulate  it  in  the  performance  of  a  ministerial 
or  executive  function. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  8i  31-33;   Dec.  Dig.  8  6.*] 

3.  Pbohibition    (|  6*)— Jcdicial  Powers — 
Pbimabt  Elections— Ddties  oip  Officers. 

A  county  election  board,  in  placing  upon 
the  ballots  for  a  primary  election  the  names  of 
candidates  for  nomination  by  the  different  po- 
litical 'parties  for  the  different  officers  to  be 
elected  by  the  county,  is  engaged  in  the  per- 
formance of  a  ministerial  duty  and  does  not 
exercise  judicial  power. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  88  31-33;   Dec  Dig.  8  6.*] 

Error  from  Superior  Court,  Custer  Coun- 
ty; J.  W.  Lawter,  Judge. 

Proceedings  by  the  State,  on  the  relation 
of  Cliff  Caldwell,  for  writ  of  prohibition  to 
C.  E.  Vaughn  and  others,  as  the  County 
Election  Board  of  Custer  County.  From  a 
Judgment  sustaining  a  demurrer  to  the  p^ 
tition,  the  relator  brings  error.     Affirmed. 

Geo.  T.  Webster  and  A.  J.  Welch,  both  of 
Clinton,  for  plaintiff  in  error.  Charles  West, 
Atty.  Gen.,  and  W.  0.  Reeves,  Asst  Atty. 
Gen.,  for  defendants  in  error. 

HAYES,  J.  Plaintiff  in  error  brought  this 
action  in  the  superior  court  of  Custer  county 
to  obtain  a  writ  of  prohibition  against  the 
election  board  of  that  county  to  retrain  it 
from  placing  the  names  of  proposed  candi- 
dates upon  the  primary  election  ballot  for  the 
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office  of  clerk  of  the  superior  court  of  Custer 
county,  and  to  prohibit  said  board  from  plac- 
ing upon  the  general  election  ballots  the  names 
of  any  candidate  or  nominee  for  said  office. 
Those  persons  who  have  applied  to  the  elec- 
tion board  to  have  their  names  placed  upon 
the  ballots  at  the  primary  to  be  held  on  the 

day  of  August,  1912,  as  candidates  for 

nominees  of  the  respective  parties,  have  been 
made  parties  defendant  Plaintiff  in  error,  re- 
lator below,  brings  the  action  in  the  name  of 
the  state  on  bis  own  behalf,  after  having  re- 
quested the  Attorney  General  and  the  county 
attorney,  respectively,  to  bring  said  action, 
and  they  had  refused  to  do  so.  Relator  Is 
the  present  clerk  of  the  superior  court  of 
Custer  county.  He  was  duly  elected  to  that 
office  in  November,  1910,  and  is  now  in  the 
'active  discharge  of  his  duties.  He  contends 
that  by  chapter  47,  Sess.  Laws  1910,  the 
term  of  his  office  is  fixed  for  four  years  from 
the  second  Monday  in  January,  1911;  that 
said  office  is  a  state  office ;  that  the  forego- 
ing statute  was  not  amended  by  section  18, 
c.  69,  of  the  Session  Laws  of  1910;  and  that 
no  statute  has  subsequently  been  passed 
making  said  office  a  county  or  district  office 
or  changing  the  term  thereof.  Respondents 
filed  a  demurrer  to  relator's  petition,  which 
was  sustained  by  the  trial  conrt,  and  It  is 
from  the  judgment  of  that  court  sustaining 
the  demurrer  and  dismissing  plaintiff's  peti- 
tion that  this  proceeding  in  error  is  prose- 
cuted. 

[1]  Of  the  questions  presented  in  counsel's 
brief,  the  only  two  that  need  be  considered 
are:  First,  has  the  superior  court  Jurisdic- 
tion to  Issue  writs  of  prohibition  for  any 
other  purpose  than  to  carry  Into  effect  its  or- 
ders, judgments,  or  decrees;  and,  second, 
wUl  the  writ  of  prohibition  lie  to  an  elec- 
tion board  to  prohibit  it  from  placing  the 
names  of  candidates  for  nominees  of  the  re- 
spective parties  for  any  office  upon  the  ballot 
to  be  used  at  a  primary  election?  The  gen- 
eral act  providing  for  the  establishment  of 
superior  courts  in  certain  counties  of  the 
state  provides  that  such  court  shall  exercise 
concurrent  jurisdiction  with  the  district 
courts  (section  2,  art  7,  c.  14,  Sess.  Laws 
1909),  and  the  act  creating  the  superior  court 
of  Custer  county  provides  that  it  shall  have 
^d  exercise  the  same  jurisdiction  as  is  pro- 
vided by  law  for  other  superior  courts  of 
the  state  (section  1,  c  47,  Sess.  Laws  1910). 
Section  10,  art  7,  Williams'  C!onst,  in  part 
provides:  "The  district  courts,  or  any  judge 
thereof,  shall  have  power  to  Issue  writs  of 
habeas  corpus,  mandamus,  Injunction,  quo 
warranto,  certiorari,  prohibition,  and  other 
writs,  remedial  or  otherwise,  necessary  or 
proper  to  carry  into  effect  their  orders,  judg- 
ments, or  decrees."    (Italics  are  ours.) 

It  is  insisted  by  respondents  that  the  ital- 
icized phrase  of  the  foregoing  excerpt  limits 
the  power  granted  to  district  courts  to  issue 
writs  of  prohibition  to  the  issuance  of  same 


only  when  they  are  necessary  and  proper 
to  carry  into  effect  the  orders  and  judgments 
of  such  courts.  This  construction,  we  think. 
Is  untenable.  If  this  phrase  limits  the  pow- 
er granted  to  the  courts  to  issue  writs  of 
prohibition.  It  also  limits  the  power  granted 
to  issue  writs  of  mandamus,  injunction,  and 
writs  of  habeas  corpus.  That  the  district 
courts  of  the  state  have  power  to  issue  these 
last-named  writs  in  iudependmt  actions  has 
been  universally  recognized  by  the  courts 
and  by  the  bar  of  the  state.  What  was  in- 
tended by  this  provision  of  the  Constitution 
was  to  confer  upon  said  courts  and  the  Judg- 
es thereof  the  power  to  issue  certain  Bi>ectf- 
ically  named  writs;  and,  in  addition  there- 
to, such  other  writs  remedial  or  otherwise 
as  might  be  necessary  or  proper  to  carry  into 
effect  the  orders,  judgments,  and  decrees  of 
such  courts.  The  phrase  italicized  by  us 
was  intended  to  limit  only  the  purpose  for 
which  "other  writs,  remedial  or  otherwise^" 
may  be  issued,  and  not  the  specifically  nam- 
ed writs  in  the  first  phrase  of  the  sentence; 
and  the  district  courts  of  the  state  have 
power  to  issue  writs  of  prohibition  to  in- 
ferior courts  or  tribtmals  exercising  judicial 
power  to  restrain  them  from  exercising  pow- 
ers not  granted  to  them. 

[2,  t]  The  function  of  the  writ  of  prohibi- 
tion as  it  existed  at  common  law  had  not 
prior  to  the  adoption  of  the  Constltutioi), 
been  enlarged  by  statutory  enactment;  nor 
has  it  been  so  enlarged  since.  In  conferring 
upon  the  district  courts  power  to  issue  this 
writ,  it  was  intended  to  authorize  the  writ 
as  it  existed  at  common  law.  Baker  y.  Kew- 
ton  et  al.,  22  OkL  058,  98  Pac.  931. 

"At  the  Common  law  the  writ  of  prohibi- 
tion was  issued  on  the  suggestion  that  the 
cause  originally,  or  some  collateral,  matter 
arising  therein,  did  not  belong  to  the  Inferior 
jurisdiction,  but  to  the  cognizance  of  some 
other  court  3  Shars.  Blackst  Com.  112.  It 
was  an  original  remedial  w;4t  provided  as  s 
remedy  for  encroachment  of  jurisdiction;  its 
office  was  to  restrain  subordinate  courts  and 
inferior  Judicial  tribunals  from  exceeding 
their  jurisdiction."  Spring  Valley  W.  W.  v. 
S.  F.,  62  Oal.  111. 

Discussing  the  purpose  of  the  writ,  it  to 
said  at  paragraph  1722,  Spelling  on  Injunc- 
tions and  Other  Extraordinary  Remedies: 
"Courts  almost  universally  preserve  the  orig- 
inal common-law  features  of  the  writ  of  pro- 
hibition, and  confine  its  use  to  the  preven- 
tion of  usurpation  or  excess  of  jurisdiction 
by  courts  and  bodies  possessing,  for  certain 
purposes  and  in  certain  instances,  quasi  Judi- 
cial powers." 

The  statute  makes  it  the  duty  of  the 
secretary  of  the  state  election  board  to 
transmit  to  the  secretary  of  each  county 
election  board  a  notice  in  writing,  designat- 
ing the  offices  to  which  candidates  are  to  be 
nominated  at  the  primary  election,  and,  upon 
receipt  of  that  notice,  the  secretary  of  the 
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county  election  board  la  required  to  give 
written  notice  to  tbe  Inspectors  of  tbe  elec- 
tion In  the  various  precincts  In  which  he 
shall  state  the  names  of  all  offices  for  which 
nominees  are  by  law  to  be  chosen  at  such 
precincts;  and  it  is  made  the  duty  of  the 
precinct  election  Inspectors,  upon  receiving 
such  notice  from  the  secretary  of  the  county 
election  board,  to  post  a  notice  in  three  plac- 
es in  the  precinct  in  which  he  shall  give  tbe 
names  of  all  county  or  township  offices  for 
which  the  several  political  parties  shall  nom- 
inate candidates.  The  person  desiring  to 
become  a  candidate  before  any  such  primary 
election  for  a  political  party  nominee  shall 
petition  the  proper  official  to  have  his  name 
printed  upon  the  ticket  of  the  political  party 
whose  nomination  he  seeks.  All  nominating 
petitions  for  county  and  township  offices  are 
required  to  be  filed  with  the  secretary  of  the 
county  election  board.  Sections  8278-3280, 
Comp.  Laws  1909.  Tbe  officers  charged  with 
giving  notice  of  what  officers  will  be  elected 
at  the  coming  general  election  and  of  receiv- 
ing applications  for  nominees  for  such  offices 
have  construed  the  statute  as  requiring  the 
election  of  the  clerk  of  the  superior  court; 
and  the  county  election  board,  respondent 
herein,  is  proceeding  to  place  upon  the  bal- 
lot for  the  primary  election  the  names  of 
those  who  have  petitioned  it  for  such  pur- 
pose. The'  matter  of  placing  the  names  upon 
the  ballots  for  these  various  offices  is  a  pure- 
ly ministerial  duty,  and  Involves  the  exercise 
of  no  judicial  power.  If  the  election  board 
be  mistaken  In  tbe  requirement  of  the  stat- 
ute as  to  the  election  of  the  clerk  of  the 
superior  court,  its  act  'binds  no  one;  it  can 
render  no  Judgment;  and  tbe  placing  of  the 
names  upon  the  primary  ballot,  and  later  of 
the  nominees  of  the  respective  parties  upon 
the  general  election  ballot,  cannot  in  any 
way  deprive  relator  of  his  office,  If  his  term 
of  office  is  for  four  years.  Instead  of  two 
years,  and  does  not  expire  untU  January, 
1915,  Instead  of  January,  1913.  A  certificate 
of  election  to  any  candidate  prevailing  at 
tbe  goieral  election  will  not  have  the  efTect 
to  oust  relator  from  office,  for  the  election 
board  Is  not  vested  with  any  Judicial  power 
to  determine  the  rights  between  the  parties. 
In  Montgomery  v.  State  Election  Board 
et  al.,  27  Okl.  324,  111  Pac.  447,  plaintift 
sought  a  writ  of  certiorari  to  the  state  elec- 
tion board  and  to  one  of  the  county  election 
boards  of  the  state,  directing  them  to  certify 
to  this  court  a  record  of  all  proceedings  had 
by  said  boards  with  reference  to  the  resig- 
nation of  a  member  of  the  county  election 
board  and  tbe  appointment  of  his  successor. 
In  denying  the  writ,  this  court  said :  "This 
board  Is  a  part  of  the  executive  department 
of  the  state,  charged  with  tbe  duty  of  the 
execution  of  all  laws  in  force  in  the  state 
relating  to  the  holding  of  elections.  It  can 
exercise  neither  legislative  nor  Judicial  func- 


tions except  as  the  same  are  merely  Inci- 
dental to  the  administration  of  its  duties  as 
a  board  of  the  executive  department  It  is 
not  such  a  board  or  commission  as  Judicial 
power  may  be  vested  in  pursuant  to  article 
7,  i  1,  of  the  Constitution.     •    •    •  " 

In  People  v.  Election  Commissioners,  54 
CaL  404,  relator  charged  that  the  board  of 
election  commissioners  had,  without  authori- 
ty of  law,  called  an  election  for  tbe  purpose 
of  electing  freeholders  to  prepare  and  pro- 
pose a  city  charter,  and  he  sought  a  writ 
of  prohibition  to  restrain  them  from  holding 
the  election;  but  the  court  held  that  tbe 
acts  sought  to  be  restrained  in  no  manner 
constituted  the  exercise  of  Judicial  power, 
and  that,  whether  they  were  legislative  or 
simply  ministerial,  a  writ  of  prohibition  would 
not  lie  to  restrain  them.  The  foregoing 
case,  we  think,  is  in  point  here,  and  is  In 
harmony  with  the  well-settled  doctrine  of  the 
courts  that  ministerial  and  executive  func- 
tions cannot  be  controlled  or  regulated  by 
prohibition.  State  ex  rel.  v.  Hawkins,  130 
Mo.  App.  41, 109  S.  W.  77;  La  Croix  v.  Coun- 
ty Commissioners  of  Fairfield  County,  49 
Conn.  691;  32  Cyc.  p.  802. 

In  receiving  applications  of  candidates  to 
have  their  names  placed  upon  the  primary 
ballots  and  is  placing  the  same  thereon,  the 
county  election  board  la  engaged  In  a  pure- 
ly  ministerial  duty,  and  in  the  exercise  of  a 
ministerial  or  executive  power;  and  if  it 
makes  mistakes  in  the  exercise  of  this  power, 
by  placing  the  names  of  persons  on  the  bal- 
lot as  candidates  for  an  office  for  which  no 
election  under  the  law  can  be  held,  it  does 
not  exercise  or  assume  any  Judicial  power 
by  such  act;  and  it  cannot  be  restrained  by 
a  writ  of  prohibition. 

It  follows  from  this  conclusion  that  the 
Judgment  of  the  trial  court  sustaining  the 
demurrer  should  be  sustained. 

WILLIAMS  and  KANE,  JJ.,  concur.  TUB- 
NEB,  0.  J,  and  DUNN,  J.,  not  participating. 


(8  Okl.  Cr.  ni) 
EOAN  T.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Aug.  21,  1912.) 

Cbimiral  Law  (S  1069*)— Apmait-Timk  tob 
PERFBCnRO— DismssAi.. 

An  appeal,  not  perfected  within  60  days 
from  tbe  date  of  sentence,  will  be  dismissed 
on  motion  of  the  state,  though  the  time  for 
preparation  of  a  case-made  was  extended  be- 
yond such  60  days. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si  2691-2699;  Dec  Dig.  I 
1069.»] 

Appeal  from  Johnston  County  Court; 
Nick  Wolfe,  Judge. 

John  Boan  was  convicted  of  violating  the 
prohibitory  law,  and  appeals.    Dismissed. 
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J.  S.  Ratliff,  Newman  Sc.  Lawrence,  and 
J.  B.  O'Bryan,  all  of  Tishomingo,  for  plain- 
tiff In  error.  Smith  C.  Matson  and  E.  G. 
Spllman,  Asst.  Attys.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  In  error,  John 
Roan,  was  convicted  In  the  county  court  of 
Johnston  county,  at  the  April,  1911,  term, 
on  a  charge  of  selling  intoxicating  liquor, 
and  on  the  7th  day  of  said  month  was  sen- 
tenced to  pay  a  fine  of  $250  and  be  confined 
in  the  county  Jail  for  a  period  of  90  days. 

On  the  5th. day  of  May  thereafter,  an  or- 
der was  made,  extending  the  time  within 
which  to  make  and  serve  case-made  40  days 
from  the  7th  day  of  May;  but  no  order  was 
made  extending  the  time  within  which  the 
appeal  could  be  perfected  In  this  court  The 
petition  in  error  and  case-made  were  not 
filed  in  this  court  until  the  3d  day  of  July, 
1911,  more  than  60  days  after  the  rendition 
of  Judgment  The  Attorney  General  has  filed 
a  motion  to  dismiss  the  appeal,  on  the 
ground  that  It  was  not  filed  in  tills  court 
within  the  time  prescribed  by  law. 

The  motion  Is  sustained,  and  the  appeal 
accordingly  dismissed. 

(7  Oki.  Cr.  ««8) 

fijAthbrs  v.  state. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Ang.  21,  1912.) 

(Byllahut  iy  the  Court.) 

1.  CouBTS  (J  240%*)— Appeli^ate  Jurisdic- 
tion—Criminal  Court  or  Appeals. 

Under  the  Constitution  (article  7.  |  2) 
and  the  statute  (sections  1916  and  1917,  Sny- 
der's Sts.),  the  Criminal  Court  of  Appeals  bag 
ezduBive  appellate  jurisdiction  to  review  and 
correct  proceedings  of  inferior  courts  in  crimi- 
nal cases.  Neither  the  Constitution  nor  the 
statute  has  conferred  on  this  conrt  jurisdiction 
to  review  remedial  proceedings  as  for  a  con- 
tempt. 

[Ed.  Note. — For  other  cases,  see  Courts, 
Cent  Dig.  U  708-716;   Dec  Dig.  {  240%.*] 

2.  Contempt  (§  40*)  —  Proceeding  to  Pun- 
ish—Nature  AND  Form. 

A  proceeding  atcainst  a  party  for  contempt 
for  an  alleged  violation  of  an  order  of  the  court 
in  a  civil  action  is  a  civil  proceeding. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent.  Dig.  §§  122-124;    Dec.  Dig.  f  40.*] 

3.  Contempt  (J  3*)— Proceeding  to  Punibf 
—Nature  and  Form. 

Willful  disobedience  of  an  order  of  the 
court  in  a  civil  action  is  not  criminal  contempt; 
in  ^uch  a  case  tbe  punishment  is  only  ordered 
for  the  purpose  of  enforcing  such  order. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent  Dig.  {  4;   Dec.  Dig.  {  3.*] 

4.  Contempt  (8  72*)- Proceeding  to  Punish 
—Imprisonment. 

A  person  imprisoned  as  punishment  for 
criminal  contempt,  properly  so  called,  is  im- 
prisoned in  execution  under  a  sentence  for  a 
crime. 

[Ed.  Note. — For  other  cases,  see  Contempt 
Cent.  Dig.  f§  249-256,  273;   Dec.  Dig.  $  72.*] 

Appeal  from  District  Court,  Ellis  County; 
G.  A.  Brown,  Judge. 


■Benjamin  M.  Flathers  was  adjudged  guilty 
of  contempt  and  committed  to  Jail,  and  ap- 
peals.   Dismissed. 

C.  B.  Leedy,  of  Arnett,  and  J.  G.  Anbu- 
chon,  for  plaintiff  In  error.  Smith  C.  Mat- 
son,  Asst  Atty.  Gen.  (John  H.  Burford,  of 
Guthrie,  and  W.  H.  Springfield,  of  Arnett. 
of  counsel),  for  the  State. 

DOTLE,  3.  The  Judgment  and  order  of 
commitment  sought  to  be  reversed  in  this 
case  was  rendered  in  a  proceeding  instituted 
against  plaintiff  In  error  for  an  alleged  con- 
tempt of  court 

Said  Judgment  Is  as  follows:  "Emily  J. 
Flathers,  Plaintiff,  v.  Benjamin  M.  Flathers, 
Defendant  Case  Pending  in  the  District 
Court  of  Ellis  County,  Oklahoma.  On  this 
fifth  day  of  August,  1911,  this  cause  came 
on  for  a  hearing  upon  the  matter  of  con- 
tempt charged  against  the  defendant,  Ben- 
jamin M.  Flathers,  and  the  court  being 
fully  advised  In  the  premises,  finds  that  the 
defendant,  Benjamin  M.  Flathers,  has  dis- 
obeyed various  orders  of  the  court,  requir- 
ing him  to  pay  certain  sums  as  alimony  in 
the  above-entitled  cause,  and  especially  has 
he  disobeyed  the  order  of  this  court,  made 
on  the  14th  day  of  July,  1911,  requiring  blm 
to  pay  $70  to  Emily  J.  Flathers  within  six 
days  after  service  of  said  order  upon  bim; 
said  sum  being  the  aggregate  amount  of  i>ay- 
ments  ordered  to  be  made  by  him  as  alimony 
up  to  and  including  the  19  th  day  of  July, 
1911.  And  the  court  finds  that  the  defend- 
ant refused  to  comply  with  the  order  and 
make  said  payments  in  the  case  of  Emily 
J.  Flathers  against  Benjamin  M.  Flathers. 
and  that  tbe  defendant  was  able  to  make 
such  payments,  and  that  the  defendant  is 
in  contempt  of  this  court  in  refusing  to 
comply  with  said  orders.  It  Is  therefore 
ordered  by  the  court  that  the  defendant 
Benjamin  M.  Flathers,  be  committed  to  the 
county  jail  of  Ellis  county,  Oklahoma,  until 
the  said  order  of  this  court  Is  complied  with, 
or  until  he  shall  execute  and  deliver  to  said 
Emily  J.  Flathers  a  quitclaim  deed  for  all 
daim  by  him  In  and  to  lots  18,  19,  and  20, 
in  block  4,  of  HcCrate's  addition  to  the  town 
of  Shattuck,  in  said  Mils  county,  together 
with  the  appurtenances  thereunto  incid«it 
and  belonging.  Upon  the  execution  and  de- 
livery of  the  quitclaim  deed  as  herein  above 
stated,  or  upon  payments  of  said  sum  of 
$70  to  Emily  J.  Flathers,  together  with  all 
costs  in  this  behalf  Incurred,  the  said  Ben- 
jamin M.  Flathers  shall  be  released  from 
said  prison  and  custody.  It  Is  further  or- 
dered that  the  said  defendant  Benjamin 
M.  Flathers,  who  Is  now  present,  be  and  be 
is  hereby  committed  to  tbe  custody  of  the 
sheriff  of  said  Ellis  county,  who  Is  hereby 
ordered  and  directed  to  enforce  this  order. 
Witness  my  hand  in  chambers  in  the  city 
of  Mangum,  in  Greer  county,  Oklahoma,  this 
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fifth  day  of -August,  1911.  G.  A.  Brown,  Dis- 
trict Judge  of  the  Eighteenth  Judicial  Dis- 
trict of  OMahoma,  Including  Ellis  and  Greer 
Counties. 

"Filed  Aug.  8,  1911.  O.  B.  NuU,  a«rk 
Dlst.  Court." 

[2, 4]  The  Attorney  General  has  filed  a  mo- 
tion to  dismiss  this  appeal,  because,  as 
shown  by  the  record,  the  contempt  proceed- 
ings are  civil,  not  criminal,  and  this  court 
has  no  Jurisdiction.  We  are  clearly  of  the 
opinion  that  the  motion  should  be  sustained, 
and  the  only  order  that  can  properly  be 
made  by  the  court  is  one  dismissing  the 
purported  appeal.  WhUe  this  court  has  Ju- 
risdiction to  review  an  order  or  Judgment 
committing  a  person  for  a  criminal  con- 
tempt neither  the  Constitution  nor  the  stat- 
ute has  conferred  on  this  court  Jurisdiction 
to  review  remedial  proceedings  as  for  a  con- 
tempt, where  the  matter  of  contempt  con- 
sists of  the  disobedience  of  orders  or  de- 
crees  rendered  in  civil  actions. 

At  common  law,  Judgments  of  superior 
courts  of  record  in  matters  of  contempt  were 
final,  and  not  reviewable  in  any  other  court 
upon  appeal  or  writ  of  error.  By  statute 
in  some  states  the  remedy  by  appeal  and 
writ  of  error  has  been  given.  There  is  no 
good  reason,  however,  In  any  case  that  we 
have  examined,  why  cases  of  criminal  con- 
tempt are  not  subject  to  review  in  some 
manner  by  an  appellate  court. 

In  an  able  article  on  criminal  contempts, 
in  the  Criminal  Law  Magazine,  vol.  5,  p. 
647,  the  distinguished  vrrlter,  Mr.  Seymour 
D.  Thompson,  says  with  regard  to  Jurisdic- 
tions in  which  writs  of  error  and  appeals  lie: 
"In  several  of  the  American  states,  under 
the  operation  of  constitutional  or  statutory 
provisions,  and,  perhaps,  In  one  or  two  cases, 
by  Judicial  decisions  contrary  to  the  general 
course  of  authority,  writs  of  error  lie  in  the 
Supreme  Court,  or  other  appellate  court,  to 
revise  the  final  Judgments  or  orders  of  the 
Inferior  courts  in  proceedings  for  contempt. 
•  ♦  ♦  Most  of  the  decisions  which  relate 
to  the  Inquiry  under  wliat  circumstances 
•api)eals  lie  in  proceedings  for  contempt  arise 
out  of  that  use  of  process  of  contempt  which, 
as  explained  in  a  former  article,  was  in 
courts  of  equity  simply  a  process  of  execu- 
tion— ^in  other  words,  in  what  are  called 
remedial  proceedings  as  for  contempt — and 
the  inquiry,  for  the  most  part,  is  whether 
the  order  appealed  from  is  final  and  dis- 
positive of  a  substantial  right,  or  interloc- 
utory merely.  The  general  rule,  varied  In 
some  Jurisdictions  by  local  statutes,  perhaps 
by  Judicial  decisions,  is  that  such  orders 
are  appealable.  On  the  other  band,  pro- 
ceedings as  for  contempt,  which,  in  their  na- 
ture, are  interlocutory  only,  are  not  appeal- 
able." 

Contempts  of  court  are  of  two  kinds,  civil 
and  criminal.  Much  confusion  exists  in  Ju- 
dicial decisions  as  to  whether  or  not  con- 


tempt proceedings  are  civil  or  criminal.  As 
a  general  rule,  these  designations  must  be 
considered  with  reference  to  the  specific 
question  before  the  court  In  the  article  of 
Mr.  Thompson,  above  referred  to,  he  says:  ' 
"The  boundary  between  these  two  kinds  of 
contempt  Is,  in  many  cases,  shadowy ;  but 
the  substantial  distinction  is  that  one  is 
a  mode  of  execution  of  Judgments  and  de- 
crees In  civil  cases,  while  the  other  is  punish- 
ment for  an  offense  of  a  criminal  nature. 
The  distinction  is  said  to  be  this:  'If  the 
contempt  consist  in  the  refusal  of  a  party 
to  do  something  which  be  is  ordered  to  do 
for  the  benefit  or  advantage  of  the  opposite 
party,  the  process  is  civil,  and  he  stands 
committed  until  he  complies  with  the  order. 
The  order  in  such  a  case  is  not  punitive,  but 
executive.  If,  on  the  other  hand,  the  con- 
tempt consists  in  a  threatened  act  injurious 
to  the  other  party,  the  process  Is  criminal, 
and  conviction  is  followed  by  a  penalty  of 
fine  or  imprisonment,  or  both,  which  is  pure- 
ly punitive.  In  the  former  case,  the  private 
party  alone  has  an  interest  in  the  enforce- 
ment of  the  order,  and  the  moment  he  is 
satisfied  the  imprisonment  terminates;  in  the 
latter,  the  state  alone  is  interested  in  the 
enforcement  of  the  penalty." 

In  the  absence  of  a  statutory  dassiflca- 
tlon,  it  is  impracticable  to  state  a  general  ' 
rule  by  which,  in  all  cases,  to  distinguish 
these  two  classes,  in  the  one  or  the  other  of 
which  every  act  of  contempt  must  be  classi- 
fied. But  substantially  the  main  distinction 
is  stated  by  this  court  as  follows:  "A  'civil 
contempt'  is  where  a  person  fails  or  re- 
fuses to  do  something  which  he  has  been 
ordered  to  do  for  the  benefit  of  the  opposite 
party  to  the  cause.  The  punishment  by  im- 
prisonment is  for  the  purpose  of  coercing 
the  performance  of  the  act.  A  civil  contempt 
is  instituted  by  a  private  individual,  for 
the  purpose  of  protecting  or  enforcing  his 
rights.  The  order  in  such  a  case  is  not  in 
the  nature  of  a  punishment,  but  is  coercive 
to  compel  him  to  act  in  accordance  with  the 
order  of  the  court  A  'criminal  contempt' 
embraces  all  acts  committed  against  the 
majesty  of  the  law,  and  the  primary  purpose 
of  their  punishment  is  the  vindication  of 
public  authority  and  the  dignity  of  the 
courts.  In  the  case  of  a  criminal  contempt 
the  proceeding  for  its  punishment  should 
conform  as  nearly  as  possible  to  proceed- 
ings in  criminal  cases."  Ex  parte  Gudenoge, 
2  Okl.  Cr.  110,  100  Fac.  39.  See,  also,  Gom- 
pers  V.  Bucks  Stove  &  Range  Co.,  221  U. 
S.  418,  31  Sup.  Ct  492,  55  L.  Ed.  797,  34 
L.  R.  A.  (N.  S.)  874;  Hake  v.  People,  230 
111.  174,  82  N.  B.  561;  Vilter  Mfg.  Co.  v. 
Humphrey,  132  Wis.  587,  112  N.  W.  .1095, 
13  li.  R.  A.  (N.  S.)  591. 

[1]  Under  the  Constitution  (article  7,  {  2) 
and  the  statute  (sections  1916  and  1917,  Sny- 
der's Sts.),  this  court  has  exclusive  appel- 
late Jurisdiction  to  review  and  correct  pro- 


Digitized  by 


Google 


904 


125'PACIFIC  REPORTER 


(CaL 


ceedlngs  of  Inferior  courts  In  criminal  cases 
brought  before  It  for  determination  In  the 
manner  provided  by  law.  EXibanks  ▼.  Cole, 
4  Okl.  Cr.  25,  109  Pac.  736.  The  appellate 
jurisdiction  of  the  Supreme  Court  extends 
to  all  dvil  cases  at  law  and  in  equity. 

[3]  Disobedience  to  an  order  of  the  dis- 
trict court,  or  Judge  thereof,  to  pay  alimony 
in  a  dlTorce  action  is  not  a  criminal  con- 
tempt In  such  a  case  the  punishment  is 
only  ordered  for  the  purpose  of  enforcing 
an  order  in  a  civil  action. 

The  order  allowing  ball  and  staying  execu- 
tion is  hereby  revoked,  and  the  purported 
appeal  is  hereby  dismissed,  and  the  case 
remanded  to  the  district  court  of  Ellis  coun- 
ty, with  direction  that  the  plaintiff  in  error 
be  remanded  to  the  custody  of  the  sheriff 
of  Ellis  county  in  accordance  with  the  Judg- 
ment and  order  of  the  court 

FURMAN,  P.  J.,  and  ARMSTRONG,  J., 
ooncnr. 


Oes  CaL  360) 

WHALEN  et  al.  t.   SMITH,  Judge.     (S.  F. 
6,018.) 

(Supreme  Court  of  California.    Aug.  1,  1912.) 

1.  Appeal  and  Erbob  (S  1180*)  —  Appeal 
Fsosi  Pabt  of  Judokent—Revbbsai/— Ef- 
fect AS  TO  Pabt  Not  Appealed  Fkom. 

Where  an  appeal  is  taken  from  a  specific 
part  of  a  judgment,  as  authorized  by  Code  Civ. 
Proc.  I  940,  a  wfversal  would  ordinarily  leave 
the  parts  of  the  judgment  not  appealed  from 
unaffected,  unless  the  part  appealed  from  is  so 
Interwoven  with  the  remainder,  or  so  depend- 
ent thereon,  that  the  appeal  from  part  of  it  af- 
fects the  other  parts,  or  involves  a  consideration 
of  the  whole,  bo  as  in  effect  to  amount  to  an 
appeal  from  the  whole  judgment,  and  it  a  re- 
versal is  ordered  it  would  extend  to  the  en- 
tire judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f{  4626-4631,  4K»8,  4669; 
Dec  Dig.  I  1180.*] 

2.  Appeal  and  Ebbob  (t  1180*)— Pabt  of 
Judgment— Reveesai^Effect. 

Plaintiffs,  prior  to  the  distribution  of  an 
estate,  instituted  a  proceeding  authorized  by 
Code  Civ.  Proc.  {  940,  to  determine  heirship, 
the  ownership  of  decedent's  estate,  the  interest 
of  each  respective  claimant,  and  the  persons 
entitled  to  distribution.  The  petition  presented 
two  issues:  First,  that  decedent  had  only  one 
brother  and  one  sister,  both  of  whom  were  dead, 
and  that  plaintiffs  were  the  only  descendants; 
and,  second,  that,  as  such,  they  were  entitled 
to  one-half  of  the  estate  under  the  will.  The 
heirs  and  successors  of  decedent's  widow  denied 
that  plaintiffs  were  the  descendants  of  the 
brother  and  sister,  and  claimed  that  they,  as 
heirs  and  successors  of  the  widow,  were  enti- 
tled to  succeed  to  three-fourths  of  the  estate. 
The  judgment  found  for  plaintiffs  on  the  first 
issue,  but  held  that  they  were  only  entitled  to 
one-fourth  of  the  estate,  and  that  certain  of 
the  defendants  were  entitled  to  the  remaining 
three-fourths.  From  this  portion  of  the  judg- 
ment only,  plaintiffs  appealed,  and,  the  court 
holding  that  plaintiffs  were  entitled  to  one-half 
of  the  estate,  the  judgment  was  reversed  gen- 
erally. Beld,  that  the  issue  on  which  the  judg- 
ment was  reversed  was  separable  from  the  issue 
determined  in  plaintiffs'  favor,  from  which  no 


appeal  was  taken:  and  hence  such  part  of  the 
judgment  was  final  and  conclusive,  and  not  af- 
fected by  the  reversal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  4626-4631,  4658.  4659; 
Dec.  Dig.  §  1180.*] 

Hensbaw  and  Melvin,  JJ.,  dissenting. 

In  Bank.  Application  for  writ  of  manda- 
mus by  Martin  Wbalen  and  others  against 
Frank  H.  Smith,  Judge  of  the  Superior  Court 
of  San  Joaquin  County.    Granted. 

A.  H.  Carpenter,  for  petitioners.  Max 
Crinim,  for  respondent 

SHAW,  J.  This  is  a  proceeding  to  compel 
the  defendant,  as  judge  of  the  superior 
court  to  render  judgment  In  the  matter  of 
the  action  to  determine  heirship  in  the  estate 
of  George  Roach,  deceased,  entitled  "Martin 
Whalen  et  al.  v.  Joshua  B.  Webster  et  at," 
in  accordance  with  the  decision  of  this  court 
on  appeal  therein,  as  reported  in  159  Cat 
260,  113  Pac.  373,  and  without  taking  fur- 
ther evidence  upon  the  issue  as  to  the  num- 
ber of  surviving  children  of  Thomas  Roach, 
a  deceased  brother  of  said  George  Roach. 

The  contention  of  the  petitioners  is  that 
the  appeal  in  Whalen  r.  Webster,  supra,  was 
from  a  part  only  of  the  Judgment  in  the  pro- 
ceeding— a  part  which  presented  but  one 
question,  namely,  whether  the  language  of 
the  will  of  George  Boach  gave  to  the  descend- 
ants of  his  brothers  and  sisters  one-half  of 
his  estate  or  only  one-fonrth  thereof;  that 
all  other  matters  determined  by  the  Judg- 
ment remained  unaffected,  and  are  finally 
adjudicated,  and,  hence,  that  this  court  on 
said  appeal  bad  no  Jurisdiction  to  reverse  the 
whole  Judgment  or  any  part  of  it  except 
the  part  appealed  from ;  and  that  the  man- 
date of  reversal,  although  general  in  terms, 
can  apply  only  to  the  part  appealed  from. 
And,  further,  they  claim  that  even  if  the  Su- 
preme Court  had  Jurisdiction  to  reverse  the 
entire  Judgment  on  appeal  from  a  part  only, 
yet  in  view  of  the  record  in  the  case,  the 
nature  of  the  proceeding,  the  Judgment  ren- 
dered, and  the  narrow  question  presented 
by  the  appeal,  the  general  mandate  should 
not  be  construed  to  apply  to  the  whole  Judg- 
ment in  the  proceeding  below,  but  only  to 
that  part  from  which  the  appeal  was  taken. 

[1]  There  are  doubtless  cases  of  appeals 
from  a  part  of  a  judgment  where  the  part 
appealed  from  is  so  interwoven  and  connect- 
ed with  the  remainder,  or  so  dependent  there- 
on, that  the  appeal  from  a  part  of  it  affects 
the  other  parts,  or  involves  a  consideration 
of  the  whole,  and  is  really  an  appeal  from 
the  whole,  and  if  a  reversal  is  ordered  it 
should  extend  to  the  entire  Judgment  The 
appellate  court  in  such  cases,  must  have 
power  to  do  that  which  Justice  requires,  and 
may  extend  Its  reversal  as  far  as  may  be 
deemed  necessary  to  accomplish  that  end. 
The  Code  provides  that  a  party  may  appeal 
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from  a  specific  part  of  a  Judgment  Code 
CIt.  Proa  {  940.  Ordinarily  sucli  an  appeal 
would  leave  the  parts  not  appealed  from  an- 
aflPected,  and  It  would  logrically  follow  that 
such  unaffected  xNirts  must  be  deemed  final, 
being  a  final  Judgment  of  the  facts  and  rights 
which  they  determine.  The  decisions  are  to 
the  elFect  that  upon  such  an  appeal,  where 
the  parts  not  appealed  from  are  not  so  inti- 
mately connected  with  the  part  appealed  from 
that  a  reversal  of  that  part  would  require  a 
reconsideration  of  the  whole  case  in  the 
court  below,  the  court  upon  such  partial  ap- 
peal can  Inquire  only  with  respect  to  the  por- 
tion appealed  from.  Thus,  in  E!arly  v.  Man- 
nlx,  15  Cal.  150,  it  was  said  that  a  plalntitT 
In  forcible  entry  could  appeal  from  an  order 
denying  his  motion  for  treble  damages  and, 
In  the  meantime,  enforce  his  Judgment  for 
restitution  of  the  premises.  In  Pacific  Mu- 
tual Ia  I.  Co.  V.  Fisher,  106  Gal.  237,  38  Pac 
758,  it  was  said  that  the  Supreme  Court  Is 
not  at  liberty  to  review  a  part  of  a  Judgment 
which  Is  not  appealed  from.  In  Estate  of 
Burdlck,  112  Cal.  391,  44  Pac.  734,  the  court 
below  made  a  decree,  upon  the  executor's 
petition,  settling  his  final  account  and  mak- 
ing distribution  of  the  estate.  He  appealed 
from  all  of  the  decree,  except  the  part  there- 
of settling  his  final  account  Upon  the  ap- 
peal he  applied  to  review  the  order  settling 
the  final  account;  but  the  court  refused  to 
consider  the  question  of  its  accuracy,  saying : 
"We  must  not  Interfere  with  It  To  attempt 
to  do  so  would  be  an  arbitrary  proceeding 
without  authority."  In  Ricketson  v.  KiCh- 
ardson,  26  Cal.  154,  there  were  several  de- 
fendants, and  one  alone  appealed.  A  rever- 
sal as  to  all  of  the  defendants  was  asked. 
The  error  consisted  of  a  defective  service  of 
sxmimons  and  affected  the  appellant  only. 
A  reversal  as  to  the  other  defendants  was  re- 
fused; the  court  saying  that  it  was  bound 
to  presume  that  there  was  no  error  as  to 
them,  since  they  had  not  taken  any  appeal. 
In  Kelsey  v.  Western,  2  N.  X.  505,  the  court 
said:  "It  is  well  settled  that  only  that  part 
of  a  decree  which  Is  appealed  from  is 
brought  before  the  appellate  court  for  re- 
view." In  Bush  v.  Mitchell,  28  Or.  92,  41 
Pac.  165,  the  court  referring  to  an  appeal 
from  a  part  of  a  Judgment  quoted  the  fol- 
lowing language  from  Shook  v.  Colohan,  12 
Or.  243,  e  Pac.  503:  "The  trial  of  the  suit 
anew  would  be  confined  to  a  trial  of  the  case 
affecting  the  part  of  the  decree  specified  In 
the  notice  of  appeal."  In  that  state  the  ap- 
pellate court  had  power  to  try  the  suit  anew. 
The  following  cases  recognize  and  apply  the 
general  principle  that  an  appeal  from  a  dis- 
tinct and  independent  part  of  a  Judgment 
does  not  bring  up  the  other  parts  for  review 
in  the  appellate  court  ftnd  that  a  reversal 
of  the  part  appealed  from  does  not  affect  the 
portions  not  dependent  thereon,  but  that 
they  will  stand  as  final  adjudications:  Ikerd 
T.  Postlewhaite,  34  La.  Ann.  1235;  Nelson  t. 


Hubbard,  18  Ark.  263;  Scutt's  Appeal,  46 
Conn.  38;  Ervln  v.  Collier,  S  Mont  189; 
Hess  v.  Winder,  84  Cal.  270;  Sands  v.  Cod- 
wise,  4  Johns.  (N.  Y.)  602,  4  Am.  Dec.  306 ;  In 
re  Davis'  Estate,  149  N.  Y.  648,  44  N.  E. 
186;  Leavlson  v.  Harris  (Ky.)  14  S.  W.  343; 
Meadow,  etc.,  Co.  y.  Dodds,  6  Nev.  261;  Rob- 
ertson T.  Bullions,  11  N.  Y.  246;  Moerchen 
V.  StoU,  48  Wis.  307,  4  N.  W.  362. 

[2]  This  principle  is  decisive  of  the  case. 
If  tjie  decree,  appealed  from  In  Whalen  v. 
Webster  had  been  a  decree  distributing  the 
estate,  It  might  plausibly  be  argued  that  the 
distribution  was  the  final  Judgment,  and  that 
the  decision  as  to  the  persons  who  are  the 
heirs  at  law  was  a  mere  finding  of  fact,  up- 
on which  the  final  Judgment  followed  as  mat- 
ter of  law,  in  which  case  a  general  order  of 
reversal  would  open  the  whole  matter  for 
a  new  trial  as  to  the  facts.  But  that  pro- 
ceeding was  instituted  nnder  section  1664  of 
the  Code  of  Civil  Procedure,  l^is  section 
provides  a  special  proceeding  for  the  purpose 
of  ascertaining  and  determining,  in  advance 
of  dlBtributlou,  the  persons  who  have  suc- 
ceeded to  the  estate  and  the  portions  Inherit- 
ed by  or  devised  to  each  of  them.  Upon  the 
trial  thereof,  the  court  must  "determine  the 
heirship  to  said  deceased,  the  ownership  of 
his  estate,  and  the  Interest  of  each  respec- 
tive claimant  thereto  or  therein,  and  persons 
entitled  to  distribution  thereof."  No  other 
Judgment  is  to  be  rendered,  and  no  disposi- 
tion whatever  is  to  be  made  of  the  estate. 
It  Is  a  determination,  first  of  the  persons 
entitled  as  heirs,  devisees,  or  legatees,  or  as 
their  successors,  if  any  have  died ;  and,  sec- 
ond, the  Interest  of  each  one  in  the  estate  of 
the  decedent. 

The  will  of  George  Boach  gave  an  Interest 
in  his  estate,  after  the  death  of  his  wife,  to 
be  equally  divided  among  his  brothers  and 
sisters  or  their  descendants.  The  petition  of 
Whalen  and  others,  plaintiffs  in  the  proceed- 
ing, alleged:  First  that  the  decedent  had 
only  one  brother  and  one  sister,  both  of 
whom  were  dead,  and  that  plaintiflTs  were  the 
only  descendants;  and,  second,  that  as  such, 
they  were  entitled  to  one-half  of  the  estate 
under  the  will.  The  heirs  and  successors  of 
the  widow  of  the  decedent  appeared  and  an- 
swered, denying  that  plaintiffs  were  descend- 
ants of  the  brother  and  sister,  and  claiming 
that  they,  as  heirs  and  successors  of  the 
widow,  were  entitled  to  succeed  to  three- 
fourths  of  the  estate.  The  Judgment  therein 
declared,  first,  that  the  plaintiffs  were  the  dev- 
isees and  heirs  at  law  of  Roach,  the  de- 
scendants of  his  brothers  and  sisters  referred 
to  in  his  will  and  the  persons  entitled  to  take 
as  devisees  under  his  will;  second,  that  each 
of  them  was  entitled  to  a  specific  interest 
the  aggregate  of  all  of  them  being  only  one- 
fourth  of  the  estate;  and,  third,  that  certain 
named  defendants,  as  successors  of  the  wid- 
ow, were  entitled  to  the  remaining  three- 
fourths.    There  is  nothing  in  the  record  to 
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indicate  that  there  was  any  claim  tbat  there 
were  other  descendants  of  the  brothers  and 
sisters.  The  principal  dispute  was  upon  the 
question  of  law  whether  the  fourth  clause  of 
the  will  gave  the  plaintiffs  one-half  of  the 
estate  or  only  one-fonrth  thereof.  The  plain' 
tiffs  appeal  only  from  that  part  of  the  judg- 
ment which  declared  that  they  were  entitled 
to  take  only  one-fourth,  and  that  certain  de- 
fendants were  entitled  to  three-fourths  of  the 
estate.  No  appeal  was  taken  from  the  part 
declaring  that  the  plaintiffs  were  persons  en- 
titled, as  descendants  of  the  brother  and  sis- 
ter, to  take  as  devisees  under  the  will.  The 
question  whether  or  not  said  brother  and  sis- 
ter left  other  descendants,  and  whether  or 
not  there  were  other  brothers  and  sisters, 
was  in  effect  determined  in  the  negative  by 
the  Judgment  The  plaintiffs  were  satisfied 
with  tbat  determination,  no  one  appeared  to 
dispute  or  question  it,  and  its  accuracy  was 
not  reviewed,  considered,  or  discussed  by  this 
court  In  its  opinion  on  the  appeal;  nor  was 
It  presented  for  review  by  the  record.  The 
only  question  discussed  or  decided  was 
whether  the  fourth  clause  disposed  of  one- 
half  of  the  estate  or  one-fourth  thereof.  The 
decision  was  that  It  gave  one-half,  and  the 
Judgment  on  that  subject  was  accordingly 
reversed-  The  mandate  did  not  go  Into  spe- 
cific particulars,  but  consisted  simply  of  the 
words,  "The  Judgment  Is  reversed."  The 
Ijart  of  the  Judgment  appealed  from  deter- 
mined no  question  of  law,  except  the  proper 
construction  of  the  will.  No  question  of  fact 
was  involved  in  the  appeal.  The  determina- 
tion of  the  construction  of  the  will  did  not 
require  any  inquiry  concerning  the  persons 
who  were  entitled  as  members  of  the  class 
described  as  descendants  of  the  brothers  and 
sisters  of  the  decedent  The  court  was  there- 
fore without  authority  to  consider  the  latter 
question,  and  it  did  not  make  any  attempt  to 
do  so.  In  view  of  these  considerations,  the 
words  of  the  mandate  should  be  understood 
and  construed  to  refer  only  to  the  part  of  the 
Judgment  appealed  from — the  part  which  the 
Supreme  Court  had  Jurisdiction  to  review — 
and  to  reverse  that  part  only,  without  affect- 
lug  the  other  parts  not  specified  in  the  notice. 
It  follows  that  the  court  below  has  no  au- 
thority to  retry  the  question  whether  there 
were  other  descendants  of  the  brothers  and 
sisters  than  those  Included  in  the  decree  pre- 
viously rendered.  The  decision  left  no  mat- 
ter of  fact  to  be  determined,  and  the  only 
duty  of  the  court  below  upon  the  going  down 
of  the  remittitur  was  to  enter  Judgment  in 
the  proceeding  in  accordance  with  the  facts 
previously  found  and  with  the  decision  of 
the  Supreme  Court  on  appeal. 

It  Is  therefore  ordered  by  the  court  that  a 
writ  of  mandate  Issue,  directing  the  superior 
court  of  San  Joaquin  county  to  enter  Judg- 
ment in  the  proceeding  of  Whalen  v.  Webster 
upon  the  facts  found  in  accordance  with  the 
opinion  of  the  Supreme  Court,  and  without 


proceeding  to  retry  any  Issues  of  fact  deter- 
mined upon  the  former  hearing  in  that  court 

We  concur:  BEATTT,  C.  J.;  ANGBLLOT- 
TI,  J.;   SLOSS,  J.;   LOBIGAN,  J. 

HENSHAW,  3.  I  dissent  The  power  ot 
this  court  to  reverse  the  whole  of  a  Judg- 
ment, when  a  part  only  has  been  appealed 
from,  la  conceded  by  the  prevailing  opinion 
to  exist. 

The  Judgment  delivered  by  this  court  in 
Whalen  v.  Webster,  159  Cal.  260,  113  Pac.  373, 
13  in  the  following  language,  "The  Judgement 
Is  reversed."  Language  so  plain  and  so  free 
from  ambiguity  neither  requires  explanation 
nor  permits  construction.  It  either  means 
what  it  says,  or  it  means  nothing.  It  fol- 
lows, therefore  (the  power  of  the  court  so  to 
do  being  conceded),  that  this  court  deliber- 
ately reversed,  not  a  part,  but  the  whole,  of 
the  Judgment  appealed  from;  for,  as  is  said 
In  Glassell  v.  Hansen,  149  Cal.  611,  87  Pac 
200,  where  a  similar  question  was  presented : 
"In  reversing  the  case,  this  court  might  have 
directed  what  issues  should  again  be  tried, 
and  what  should  be  deemed  finally  settled  by 
the  first  trial;  however,  it  did  not  do  so,  and 
the  Judgment  was  merely  in  the  general 
terms,  'The  Judgment  and  order  are  revers- 
ed.' This  clearly  left  the  whole  case  to  be 
tried  anew,  as  if  It  had  not  been  tried  before. 
Falkner  v.  Hendy,  107  Cal.  54  [40  Pac.  21, 
386]."  In  Cowdery  v.  London,  etc..  Bank,  139 
Cal.  298,  73  Pac.  196,  96  Am.  St  Rep.  116, 
this  court,  in  effect,  refused  to  put  any  con- 
struction upon  a  Judgment  such  as  the  one 
here  under  consideration,  or  to  attempt  to 
modify  its  plain  meaning  in  any  way.  The 
Judgment  of  t^  court  in  the  Cowdery  Case 
was:  "The  Judgment  •  •  ♦  Is  reversed 
and  the  cause  remanded,  with  directions  tbat 
the  trial  court  enter  Judgment  in  accordance 
with  the  views  here  expressed."  Says  this 
court:  "The  legal  effect  of  the  order  of  the 
Supreme  Court  was  to  reverse  and  vacate 
the  Judgment  and  not  merely  to  modify  it 
Upon  a  decision  of  the  Supreme  Court  tbat 
there  was  material  error  in  the  action  of  the 
court  below,  that  court  may  direct  the  char- 
acter of  the  subsequent  proceedings  in  the 
lower  court  and  its  mandate  will  vary  ac- 
cording to  its  views  as  to  the  proper  course 
to  be  pursued.  It  may  conclude  not  to  re- 
verse the  Judgment  but  to  modify  it  by 
eliminating  some  portion,  or  by  adding  some- 
thing to  it  leaving  the  remaining  part  of  the 
Judgment  below  to  stand  affirmed  and  in  full 
force  and  effect  from  the  date  of  its  original 
entry  or  rendition;  or  it  may  reverse  the 
Judgment,  which  means  to  entirely  vacate  It 
and  may  remand  the  cause  for  a  new  trial; 
or,  if  a  new  trial  is  not  necessary,  it  may 
upon  the  reversal  remand  it  with  directions 
to  the  lower  court  to  enter  a  particular  judg- 
ment." 

What  this  court  is  here  doing  I3  changing 


Digitized  by 


Google 


CaL) 


PEOPIiE  T.  HATCH 


907 


In  essential  particulars  a  Judgment  wblcli  it 
bas  Bolenmly  given,  which  Judgment  by  lapse 
of  time,  has  passed  from  Its  control  and  be- 
come an  absolute  flnality.  It  is  doing  this 
onder  the  guise  of  construing  language  so 
plain  as  to  forbid  construction.  The  direct 
consequence,  the  legal  effect,  of  this  Is  to  im- 
pair, without  warrant  of  law,  the  stability 
and  security  of  every  Judgment  which  this 
conrt  has  rendered.  If  this  court  In  one  case 
can  say  that  its  formal  decree  reversing  the 
whole  of  the  Judgment  of  a  trial  court  means 
merely  the  reversal  of  some  portion  of  that 
Judgment,  it  may  say  so  in  any  case. 

The  Judgment  which  this  court  rendered  in 
159  Cal.  260,  113  Pac.  873,  was  either  mis- 
taken or  not  mistaken.  If  it  was  not  mis- 
taken, there  Is  no  need  for  its  correction.  If 
it  was  mistaken,  this  is  not  a  legal  method 
for  its  correction.  Nothing  but  hopeless  con- 
fnsion  In  the  law  and  a  Just  contempt  for  the 
taw  can  follow,  if  its  highest  interpreters, 
under  conditions  such  as  those  here  present, 
shall  be  permitted  to  say  that  their  own  de- 
liberately chosen  language  does  not  mean 
that  which  alone  the  words  must  mean  to 
any  comprehending  mind.  I  therefore  dis- 
sent under  the  conviction  that  the  prevailing 
opinion  and  Judgment  are  not  alone  without 
the  sanction  of  the  law,  but  are  a  dangerous 
Innovation  upon  the  law. 

l  concur:    MELVIN.  J. 


0C3  Cal.  $68) 

PEOPLE  ▼.  HATCH.    (Cr.  1.706.) 

(Supreme  Court  of  California.    Aug.  2,  1912. 
Rehearing  Denied  Aug.  31,  1912.) 

1.  Gbixirax.  Law  (§  1032*)— AppkaI/— Pkes- 
bntation  of  gbo0nd8  ow  esview  im  court 
Below. 

An  objection  to  the  indictment,  which  was 
not  taken  by  demurrer  in  the  trial  court,  cannot 
be  raised  for  the  first  time  on  appeal. 

[EU.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  2627,  2628,  2642,  2653;  Dec 
Dig.  i  1032.»] 

2.  Embezzlement  (|  11*)— Demand— Neces- 
sity. 

To  support  a  conviction  for  embezzlement, 
it  need  not  be  shown  that  after  the  fraudulent 
misappropriation  of  the  money  a  demand  was 
made  on  defendant. 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  f|  9,  10;  Dec.  Dig.  t  IL*] 

8.  Embezzlement   (I  44*)  — Demand  — Bvi- 

DENCE— SUFPICIENCT. 

In  a   prosecution  for  embezzlement,   evi- 
dence held  sufficient  to  show  that  a  demand  was 
made  on  defendant  for  the  money  appropriated. 
[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  H  67-70;  Dec  Dig.  {  44.*] 

4.  Cbiminal  Law  ({  563*)— Evidence— Oob- 

Tve  Dbucti. 

The  corpus  delicti  need  not  be  proved  be- 
yond a  reasonable  doubt  by  evidence  other  than 
the  admissioos  and  declarations  of  accused. 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1269;  Dec.  Dig.  {  663.*] 


5.  Embezzlement  (I  6*)— EsssNTiALa. 

Where  accused  had  control  over  money  or 
a  bank  checlc  wtiich  could  be  c<>nverted  into 
mone^,  he  may  be  convicted  of  ttmbezzlement 
for  bis  fraudulent  misappropriation,  although 
he  did  not  take  possession  ot  actual  currency. 
[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  |  4;  Dec.  Dig.  i  6.*] 

6.  Criminal  Law  (|  1170*)— AfpeaIl— Habm- 
less  esbob. 

The  erroneous  rejection  of  a  note  offered 
in  evidence  is  not  prejudicial,  where  every  fact 
which  could  have  been  shown  by  it  has  been 
shown  by  the  uncontroverted  testimony  of  the 
witnesses. 

[Ed.  Note. — For  other  cases,  see  •Criminal 
Law,  Cent  Dig.  U  3145-3153;  Dec  Dig.  i 
1170.*] 

7.  Criminal  Law   (f  670*)— Tbiai^Waiteb 
OF  Ebbobs. 

In  a  prosecution  for  embezzlement,  where 
defendant  sought  to  Introduce  a  note,  and  the 
coui;t,  not  beinp  fully  advised  in  the  matter, 
sustained  an  objection,  but  expressed  a  willins- 
ness  to  permit  the  note  to  be  introduced,  If 
connected  with  the  case,  and  accused  rested  his 
case  without  making  any  attempt  to  connect 
the  note,  he  waived  the  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1593-1596;  Dec  Dig.  I 
670.*] 

8.  Cbiminal  Law  (|  1169*)— Appeaj>-Habm- 
lebs  Ebbob. 

In  a  prosecution  for  embezzlement,  where 
aU  of  the  facts  upon  which  a  witness'  conclu- 
sions were  based  had  been  admitted  in  evi- 
dence and  were  before  the  jury,  and  the  wit- 
ness' conclusions  were  the  oidy  reasonable  ones, 
the  admission  of  his  conclusions  was  not  harm- 
ful. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  3088,  3137-3143;  Dec  Dig. 
}  1169.*] 

9.  Cbiminal  Law    (I  371*)  —  Evidenok  of 
Otheb  Offenses— Embezzlement. 

While  evidence  of  independent  crimes 
which  have  no  tendency  to  prove  a  material 
fact  in  connection  with  the  particular  crime  for 
which  accused  is  being  prosecuted  is  inadmis- 
sible, yet  evidence  of  other  offenses  is  admis- 
sible to  prove  motive  or  intent,  or  where  the 
evidence  of  the  crime  is  intermixed  with  the 
evidence  of  other  crimes;  and  hence,  in  a  pros- 
ecution for  embezzlement,  where  accused  had 
for  a  long  time  acted  as  agent,  and  had  re- 
ceived and  disbursed  money,  and  had  refused  to 
account  for  a  large  sum  of  money,  evidence  of 
those  facts  was  admissible  in  a  prosecution  for 
the  embezzlement  of  a  selected  item. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  S§  907,  972-976;  Dec  Dig.  i 
371.*] 

10.  Criminal  Law   (|  713*)— Tbial— Abgit- 
MENTs  OF  Counsel. 

In  a  prosecution  for  embezzlement,  where 
accused,  who  had  for  a  long  time  acted  as 
agent,  refused  to  give  any  account  of  what  had 
become  of  his  principal's  money,  a  statement  by 
the  district  attorney  in  bis  argument,  that  it 
was  the  duty  of  a  trustee  to  exercise  the  high- 
est good  faith  toward  his  beneficiary  in  matters 
concerning  the  trust,  was  not  erroneons,  being 
applicable  to  the  case  in  question  and  a  correct 
statement  of  law. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1663,  1678;  Dec  Dig.  i 
713.*] 

11.  Criminal  Law    ({   822*)— Tbial  — In- 
structions. 

Where  the  instructions,  read  as  a  whole, 
did  not  incorrectly  state  the  law,  and  are  not 
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contradictory,  a  new  trial  cannot  be  claimed 
because  some  particular  instruction  it  not  com- 
plete. 

[Ed.  Note.— For  otiier  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  1990,  1991,  1994,  1995, 
3158:   Dec.  Dig.  i  822.»] 

12.  Criminal    Law    (|    807*)  —  Teiai.  — In- 

STBUCTI0N8. 

ArgumentatiTe  instructions  are  properly 
refused. 

[Ed,  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1805,  1959,  1960;  Dec.  Dig. 

13.  Cbiminai,   Law    (|   814*) —Trial  — In- 

STBUCTIONS— APPLICABILITT  TO  EVIDENCE. 

In  a'prosecution  of  an  agent  for  embezzle- 
ment of  the  funds  of  his  principal,  where  ac- 
cused offered  no  evidence  that  the  relation  be- 
tween him  and  his  principal  was  that  of  debtor 
and  creditor,  an  instruction  on  that  theory  was 
properly  refused,  not  being  applicable  to  the 
evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  J|  1821,  1833,  1839,  1860, 
1865,  1883,  1890,  1924,  1979-1985,  1987;  Dee. 
Dig.  S  814.*] 

14.  Cbiminaj.  Law    (|  822*)— Tbial— Read- 
ing Law  to  Jubt. 

In  a  crimihal  prosecution,  where  the  in- 
structions regarding  the  degree  of  certainty  re- 
quired for  conviction,  were  clear  and  full,  and, 
talcen  as  a  whole,  could  not  have  conveyed  any 
other  impression  than  that  the  prosecution  was 
l>onnd  to  prove  every  element  of  the  crime  be- 
yond a  reasonalile  doubt,  the  reading  of  Code 
Civ.  Proc.  {  1826,  providing  that  the  law  does 
not  require  such  a  degree  of  proof  as,  includ- 
ing possibility  of  error,  produces  absolute  cer- 
tainty, but  that  moral  certainty  only  ia  requir- 
ed, is  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  If  1990,  1991,  1994,  1995, 
3158;  Dec.  Dig.  J  822.*] 

18.  CBiinNAt,  Law  (i  881*)— Tbiai.— Vkbdiot 

— SUFFICIENOT. 

In  a  prosecution  for  embezzlement,  where 
the  indictment  charged  accused  with  the  em- 
bezzlement of  $37,000,  and  at  the  outset  the 
district  attorney  selected  as  the  item  to  be 
proved  the  amount  of  $4,000,  a  verdict,  finding 
accused  guilty  of  embezzlement  as  charged  in 
the  indictment  and  elected  by  the  people  as  tlie 
substance  of  offense  to  be  proved,  is  sufficient; 
the  election  of  the  people  appearing  from  the 
minutes  of  the  trial,  which,  under  Pen.  Code, 
I  1207,  are  a  part  of  the  record. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  CentDig.  H  2089, 2093 ;    Deo.  Dig.  1 881.*] 

Melvin,  J.,  dissenting. 

In  Bank.  Appeal  from  Superior  Court, 
Santa  Clara  County;   J.  R.  Welch,  Judge. 

Jackson  Hatch  was  convicted  of  embezzle- 
ment, and  be  appeals.    Afilrmed. 

See,  also,  13  Cal.  App.  521,  100  Paa  1097. 

Rehearing  denied;   Beatty,  C.  J.,  dissenting. 

Frank  Freeman,  O.  D.  Richardson,  and  H. 
I.  StafiCord,  for  appellant  U.  S.  Webb,  Atty. 
Gen.,  Raymond  Benjamin,  Chief  Deputy 
Atty.  Gen.,  and  J.  Charles  Jones,  Deputy 
Atty.  Gen.,  for  the  People. 

PER  CURIAM.  This  appeal  from  the 
Judgment,  and  from  an  order  denying  de- 
fendant's motion  for  a  new  trial,  comes  to 
this  court  in  consequence  of  the  Inability  of 
the  Justices  of  the  District  Court  of  Appeal 


for  the  First  appellate  district,  to  wblcb  tlM 
appeal  was  taken,  to  agree  upon  a  judgment 
Two  of  the  Justices  of  said  court  were  of 
the  opinion  that  the  judgment  and  order 
should  be  reversed  on  account  of  errors  in 
the  admission  and  rejection  of  evidence, 
while  the  third  Justice  expressed  tbe  view 
that  the  rulings  in  question,  if  erroneous, 
were  not  prejudicial  to  the  appellant.  All 
three  Justices  agreed  that  except  with  re- 
gard to  the  particular  rulings  Just  referred 
to,  the  record  disclosed  no  error  affecting 
any  substantial  right  of  the  defendant 

The  following  opinion,  in  which  we  ex- 
press tbe  views  of  this  court  upon  tbe  ques- 
tions raised  by  the  appeal,  is  taken,  virtual- 
ly in  its  entirety,  from  the  two  opinions 
filed  in  the  District  Court  of  Appeal. 

This  is  the  second  appeal  in  the  case.  Up- 
on the  first  appeal  the  judgment  against  the 
defendant  was  reversed,  and  tbe  cause  re- 
manded for  a  new  trial.  The  retrial  result- 
ed again  in  the  conviction  of  the  defendant 
and  this  appeal  is  from  tbe  judgment  and 
order  denying  his  motion  for  a  new  trial. 

Upon  this  appeal  the  appellant  again  pre- 
sents the  point  that  the  court  erred  in  over- 
ruling his  demurrer  to  the  indictment  for 
the  reason,  as  he  claims,  that  the  indictment 
charges  appellant  with  two  ofTenses.  It  is 
suflSclent  to  say  that  this  point  was  decided 
against  the  appellant  upon  the  former  ap- 
peal. People  V.  Hatch,  IS  Cal.  App.  521,  109 
Pac.  1097.  However,  in  addition  to  People 
V.  Thompson,  111  Cal.  242,  43  Pac.  748,  cited 
in  the  opinion  upon  tbe  first  appeal,  we 
may  cite  People  v.  Sbotwell,  27  CaL  401; 
People  V.  Frank,  28  Oal.  507;  People  T. 
Sheldon,  68  Cal.  434,  9  Pac.  457;  People  ▼. 
I^yshon,  108  Cal.  440,  41  Pac.  480. 

[1]  It  is  further  urged  that  tbe  indictment 
does  not  conform  to  tbe  requirements  of  sec- 
tion 954  of  the  Penal .  Code,  as  amended  in 
1905  (St  1905,  p.  772),  to  that  the  "different 
statements  of  tbe  same  offense"  are  not  set 
forth  to  different  counts.  This  potot  is  not 
raised  by  tbe  demurrer,  which  is  simply  that 
more  tban  one  offense  is  charged  to  tbe  to- 
dictment  In  thus  dispostog  of  the  argu- 
ment of  counsel,  we  do  not  wish  to  be  under- 
stood as  intimating  that  bis  point  would 
be  good,  if  properly  raised  by  the  demurrer. 

Appellant  urges  that  the  evidence  is  not 
sufllclent  to  support  the  verdict  of  tbe  Jury, 
finding  the  defendant  guilty  as  charged.  We 
have  carefully  read  all  the  evidence  in  the 
case,  and  find  no  merit  to  this  contention. 
We  do  not  deem  it  necessary  to  discnss  the 
evidence  to  detail,  but  shall  consider  it  only 
in  regard  to  certain  particulars,  to  wblcb  it 
is  claimed  to  be  deficient 

[2,  3]  It  Is  claimed  that  no  demand  was 
shown  to  have  been  made  upon  defendant 
for  the  money  involved  with  wblcb  it  was 
bis  duty  to  comply. 

In  tbe  first  place,  tbe  guilt  or  tonocence 


•For  other  cases  lee  lame  topic  and  Mctloa  NUUBBR  In  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  A  Rep'r  Indeits 


Digitized  by 


Google 


Gal.) 


peopij:  y.  hatch 


909 


of  defendant  does  not  necessarily  depend 
upon  tbe  question  whether  or  not  any  de- 
mand bad  been  made  upon  blm  for  tbe  mon- 
ey Involved.  Tbe  real  question  Is,  Does  tbe 
evidence  show  a  fraudulent  appropriation 
by  defendant  of  tbe  money  Involved?  Nei- 
ther People  V.  Page,  116  Oal.  387,  48  Pac. 
326,  nor  People  v.  Boyce,  106  Cal.  173, 
37  Pac.  630,  89  Pac.  624,  lays  down  tbe  rule 
that,  a  demand  Is  necessary,  as  a  matter  of 
law,  to  constitute  an  embezzlement.  In  each 
of  these  cases  tbe  court  discussed  tbe  evi- 
dence, and  held  that  It  was  Insufficient  to 
support  a  verdict  of  guilty,  and  In  so  doing 
adverted  to  tbe  fact  that  no  demand  had 
been  made,  and  in  each  case  also  adverted 
to  tbe  fact  that  it  bad  not  been  shown  that 
tbe  defendant  had  in  fact,  or  at  all,  appro- 
priated tbe  money  involved  to  bis  own  use, 
or  that  be  did  not  have  it  on  band  at  all 
times  to  meet  any  demand,  if  one  had  been 
nutde.  "No  doubt  embezzlement  may  be  es- 
tablished under  certain  circumstances  with- 
out proof  of  a  demand,  as  where  other  evi- 
dence clearly  shows  an  appropriation  by  an 
employe  of  bis  employer's  funds,  with  Intent 
to  do  so  fraudulently  and  feloniously."  Peo- 
ple V.  Royce,  supra.  In  some  cases,  in  tbe 
absence  of  other  sufficient  proof,  a  demand 
may  t>e  necessary  to  fix  tbe  fact  of  tbe 
fraudulent  appropriation;  but  tbe  real  test 
always  is:  Does  tbe  whole  evidence  estab- 
lish the  crime  charged ;  that  is,  a  fraudulent 
Hiipropriation  as  charged  in  tbe  indictment. 
People  V.  Ward,  134  Cal.  301,  66  Pac.  372. 
In  tbe  second  place,  there  is  ample  evi- 
dence in  tbe  record  of  a  sufficient  demand. 
At  the  outset  of  the  trial,  the  district  attor- 
nejfc  selected,  as  tbe  item  upon  which  he 
would  rely  for  a  conviction,  the  sum  of  $4,- 
100.55,  received  by  appellant  for  property 
belonging  to  the  prosecutrix,  Mrs.  Sage, 
known  as  the  Lyon  street  property,  sold  by 
blm  under  her  instructions  In  June,  1907. 
He  bad  been  her  agent  for  a  number  of 
years.  In  January,  1907,  be  furnished  her 
a  statement,  which  on  its  face  showed  that 
he  liad  in  bis  charge  as  her  agent  money 
loaned  and  bearing  interest  in  the  sum  of 
$34,509,  aud  four  pieces  of  real  estate;  one 
of  them  being  tbe  property  above  referred 
to  as  sold  in  June,  1907.  In  November,  1907, 
on  tbe  day  following  Thanksgiving  day,  Mrs. 
Sage  called  with  her  son,  L.  A.  Sage,  upon 
defendant  and  told  blm  she  would  like  to 
turn  over  all  ber  affairs  to  her  said  son. 
Tbe  son,  L.  A.  Sage,  requested  tbe  defendant 
at  bis  earliest  opportunity  to  turn  over  to 
blm  all  the  properties  and  accounts  of  bis 
mother  In  defendant's  charge.  Def^idant 
stated  tb.«  it  would  take  some  time  to  do 
this,  as  the  accounts  were  mixed,  but  in  ef- 
fect promised  to  do  so  as  soon  as  possible. 
Ia  a.  Sage  thereafter  called  on  defendant 
several  times,  urging  a  settlement,  but  was 
put  off  with  excuses.  However,  about  tbe 
Ist  of  January,  1908,   defendant  did  turn 


over  or  cause  to  be  delivered  to  Ur.  Beaa- 
ley,  who  seems  to  have  been  acting  as  attor- 
ney for  Mr.  and  Mrs.  Sage,  some  notes,  tlie 
face  value  of  which  did  not  exceed  $5,000, 
while  tbe  evidence  •  shows  that  he  should 
have  had  in  bis  possession. at  that  time  ei- 
ther money  or  securities  to  the  amount  of 
upwards  of  $36,000.  Thereafter,  on  January 
8,  1908,  li.  A  Sage  and  bis  attorney,  Mr. 
Beasley,  bad  an  interview  with  defendant 
in  the  office  of  Mr.  Beasley  concerning  the 
affairs  of  Mrs.  Sage.  At  tUs  time  Mr.  Sage 
asked  Mr.  Hatch  to  turn  over  to  him  all 
securities  and  moneys  that  he  held  in  bis 
possession  belonging  to  Mrs.  Sage.  Defend- 
ant answered,  saying:  "Tou  have  got  to  rest 
satisfied  with  my  statement  that  there  are 
no  securities,  and  tbe  money  is  all  gone." 
He  refused  to  state  what  bad  become  of  the 
money  or  securities.  Subsequently,  and  be- 
fore the  indictment  was  found,  Mr.  Sage 
served  on  the  defendant  a  written  demand, 
together  with  a  certified  copy  of  a  power  of 
attorney  from  Mrs.  Sage  to  L.  A.  Sage.  This 
demand  was  in  three  x>art8.  One  part,  sign- 
ed by  Mrs.  Sage,  demanded  that  he  turn 
over  and  deliver  to  ber  son,  Louis  A  Sage, 
all  moneys,  notes,  securities,  and  other  evi- 
dences of  Indebtedness  in  defendant's  pos- 
session belonging  to  Mrs.  Sage.  Another 
part  demanded  $38,298.21,  and  tbe  third  part 
demanded  in  detail  various  sums  of  money, 
itemized  and  described,  including  one  for 
$4,356.86,  described  as  received  by  defendant 
from  the  sale  of  the  Lyon  street  property. 

We  have  no  doubt  that  the  above  matters 
show,  not  only  one  demand,  but  more  than 
one  demand,  quite  sufficient  to  make  it  the 
duty  of  the  defendant  to  turn  over  all  mon- 
ey and  securities  In  bis  charge  belonging  to 
Mrs.  Sage,  including  the  money  selected  as 
the  basis  for  bis  prosecution.  He  knew,  or 
should  have  known,  exactly  what  money  and 
securities  he  held  that  belonged  to  ber.  As 
ber  agent,  be  was  bound  to  act  toward  her 
in  the  utmost  good  faith.  He  had  in  effect 
been  instructed  by  ber  as  early  as  November 
to  turn  over  all  her  property  in  bis  posses- 
sion to  her  son.  It  was  clearly  his  duty  to 
comply  with  this  instruction,  which  was  a 
sufficient  demand  to  charge  him  with  com- 
pliance therewith. 

[41  It  is  claimed  that  tbe  corpus  delicti 
was  not  proved  by  evidence  outside  of  the 
declarations  and  admissions  of  defendant 
It  must  be  remembered  that  the  rule  does 
not  require  that  tbe  evidence,  other  than 
tbe  admissions  and  declarations  of  defend- 
ant, establish  the  commission  of  tbe  offense 
beyond  all  reasonable  doubt  People  v. 
Jones,  123  Cal.  65,  55  Pac.  698;  People  v. 
Ward,  134  Cal.  306,  66  Pac.  372;  People  v. 
Rowland,  12  Cal.  App.  7,  106  Pac.  42a  We 
are  satisfied  that  the  record  presents  sub- 
stantial and  sufficient  evidence,  besides  tbe 
admissions  and  declarations  of  the  defend- 
ant to  establish  tbe  commission  of  tbe  crime 
charged. 
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[(]  The  appellant  makes  the  point  tbat 
the  verdict  cannot  be  supported,  because  the 
evidence  does  not  show  the  appropriation  of 
lawful  money  of  the  United  States,  nor,  as 
it  Is  claimed,  of  any  money  at  all. 

We  find  no  merit  in  this  contention.  De- 
fendant received  a  check  for  $4,100.55  in 
San  Francisco.  He  brought  this  to  San  Jose 
and  received  therefor  three  certificates  of 
deposit,  one  for  $2,000,  and  two  each  for 
$1,000.  The  money  called  for  by  these  cer- 
tificates of  deposit  thus  came  into  the  con- 
trol of  the  defendant.  It  may  be  that  he 
never  had  the  money  in  specie  in  his  hands ; 
but  it  was  in  bis  control.  This  meets  both 
the  language  of  the  statute  and  of  the  in- 
dictment. The  certificates  of  deposit  which 
he  received  for  the  check  were  in  form  as 
follows:  "  *  »  •  Jackson  Hatch  had  de- 
posited in  the  First  National  Bank  of  San 
Jose,  Cal.  $1,000.00,  one  thousand  dollars, 
payable  to  the  order  of  self  on  return  of  this 
certificate  properly  endorsed.    •    •    • " 

The  money  represented  by  such  certifi- 
cates was  in  his  control,  though  in  the  pos- 
session of  the  bank.  That  the  money  repre- 
sented by  such  certificates  was  lawful  money 
of  the  United  States  is  also  suflBclently 
shown.  When  we  speak  or  contract  with 
reference  to  dollars  in  this  country,  we 
mean  lawful  money  of  the  United  States. 
'^0  other  sort  of  dollars  could  have  been 
rightfully  or  lawfully  ■  paid  In  discharge  of 
the  obligations  represented  by  the  certifl- 
•.-ates  of  deposit.  The  money  that  came  into 
his  control  by  this  transaction  was  necessari- 
ly lawful  money  of  the  United  States.  Again 
we  say,  after  a  careful  examination  of  the 
evidence,  we  are  satisfied  that  it  is  suflScient 
to  support  the  verdict. 

One  of  the  matters  most  strongly  relied 
upon  by  appellant  upon  this  appeal  concerns 
the  ruling  of  the  court  in  refusing  to  admit 
in  evidence  a  certain  promissory  note  for 
the  sum  of  $5,000,  and  executed  by  Mrs. 
Sage. 

The  prosecution  had  introduced  evidence 
showing  that  on  the  12th  day  of  June,  1907, 
defendant  had  received  In  payment  of  the 
purchase  price  of  the  Lyon  street  property, 
sold  by  him  for  Mrs.  Sage,  a  check  for 
$4,100.55.  The  check  was  drawn  payable  to 
one  Murray  F.  Vandal],  and  was  indorsed 
by  him  payable  to  the  order  of  defendant. 
The  evidence  for  the  prosecution  showed  that 
defendant,  on  the  14th  day  of  June,  1907,  in- 
dorsed and  delivered  said  check  to  the  First 
National  Bank  of  San  Jose  at  San  Jose,  and 
received  therefor  from  said  bank,  as  previ- 
ously stated,  three  certificates  of  deposit,  one 
for  $2,000,  and  two  for  $1,000  each,  all  pay- 
able to  the  order  of  defendant,  and  a  credit 
to  his  personal  account  in  the  sum  of 
$100.55,  thus  making  up  the  full  amount  of 
the  sum  of  $4,100.55.  This  is  the  amount 
and  represents  the  Item  selected  by  the  dis- 
trict attorney  as  the  basis  of  the  charge  up- 


on  which  be  asked  for  a  conviction.  It  was 
the  theory  of  the  prosecution  that  the  de- 
fendant had  fraudul»i^y  appropriated  said 
sum  of  money  and  the  whole  thereof  to  his 
own  use,  and  it  had  Introduced  evidence 
tending  to  support  such  theory. 

After  proving  that  the  note  in  question 
was  signed  by  Mrs.  Sage,  defendant  further 
proved  by  Mr.  Knox,  an  officer  of  the  Com- 
mercial &  Savings  Bank,  the  payee  In  said 
note,  that  defendant  had  fully  paid  the  prin- 
cipal of  said  note  in  five  payments,  as  well 
as  all  interests,  amounting  to  over  $500. 
One  of  these  payments  was  shown  to  have 
been  made  by  indorsing  over  to  the  payee  in 
said  note,  on  June  16,  1907,  the  certificate 
of  deposit  for  $2,000,  above  referred  to,  and 
which  represented  $12,000  of  the  money  se- 
lected as  the  basis  of  the  charge  against  de- 
fendant. 

[6]  Appellant  offered. the  note  in  evidence, 
and  the  court  sustained  the  objection  of  the 
district  attorney  to  its  admission.  This  ac- 
tion of  the  court  affords  no  sufficient  ground 
for  reversal,  for  the  reasons: 

(A)  The  error  in  excluding  the  note  was 
not  prejudicial,  inasmuch  as  every  material 
fact  which  could  have  been  shown  by  the 
paper  had  already  been  testified  to  by  the 
witness,  and  there  was  no  attempt  to  contra- 
dict any  of  such  facts. 

[7]  (B)  The  error  in  sustaining  the  objec- 
tion to  the  offer  of  the  note  was  waived  by 
the  appellant  When  the  note  was  first  of- 
fered, the  objection  was  sustained.  It  ap- 
pears, however,  from  a  colloquy  which  fol- 
lowed the  ruling  that  the  court  had  not 
fully  understood  the  testimony  of  the  witness 
Knox.  It  having  been  explained  tltat  a 
$2,000  payment  on  the  note  had  been  made 
out  of  the  proceeds  of  the  Lyon  street  prop- 
erty (but  no  attempt  being  made  to  connect 
any  of  the  other  payments  with  the  transac- 
tion under  Inquiry),  the  court  expressed  its 
willingness  to  permit  the  note  to  go  in,  if  it 
were  proper  to  admit  a  document  which  had 
been  thus  connected  in  part  only.  After 
some  further  discussion,  the  court  stated 
that  the  ruling  excluding  the  note  would 
stand;  whereupon  the  defendant  rested. 
The  discussion  was  so  protracted  that  we 
cannot  set  It  forth  at  length  here.  It  Is, 
however,  quite  apparent  from  a  reading  of 
the  entire  matter  that  the- court  intended  to 
defer  a  final  ruling  until  it  could  investigate 
the  propriety  of  admitting  in  evidence  such 
parts  of  the  document  as  were  connected 
with  the  transaction  In  controversy,  and  that 
the  defendant  prevented  such  investigation 
by  his  prompt,  not  to  say  precipitate,  action 
In  resting  his  case  before  the  court  was  pre- 
pared to  finally  rule.  Even  after  the  defend- 
ant had  rested,  the  court  In  effect  gave  him 
an  opportunity  to  renew  his  offer  of  those 
parts  of  the  note  that  had  been  properly 
connected ;  but  no  response  was  made  to  this 
suggestion.     Under  these  circumstances,  we 


Digitized  by 


Google 


Cal.) 


PEOPLE  V.  HATCH 


911 


are  satisfied  that  the  error,  if  any,  sbould 
be  held  to  have  been  waived. 

[8]  The  conrt  permitted  E.  L.  Peterson, 
the  exchange  teller  of  the  First  National 
Bank  of  San  Jose,  and  a  witness  for  the  peo- 
ple, to  testify  concerning  certain  checks,  cer- 
tificates, and  deposit  slips.  In  each  Instance 
the  witness  was  shown  a  deposit  slip  and 
a  certain  check  or  certificate,  and  was  asked 
to  explain  if  there  was  any  connection  be- 
tween the  two  papers.  In  each  case,  after 
an  examination  of  the  papers,  he  stated, 
over  the  objection  of  the  defendant,  that  this 
question  called  for  the  conclusion  of  the  wit- 
ness that  the  slip  disclosed  that  the  check 
or  certificate  had  been  deposited  to  the  cred- 
it of  the  defendant  All  the  facts  npon 
which  the  witness'  conclusion  were  based 
had  been  admitted  in  evidence  and  were  be- 
fore the  Jury;  and,  as  the  conclusion  given 
by  the  witness  appeared  to  be  the  only  one 
that  could  be  reasonably  reached,  it  is  diffi- 
cult to  see  how  any  substantial  right  of  the 
defendant  was  prejudiced. 

The  appellant  contends  that  the  court 
erred  in  admitting  much  evidence  tending  to 
prove  embezzlements  other  than  the  one  for 
nhich  defendant  was  being  tried. 

[9]  Over  the  objection  of  defendant,  the 
court  permitted  the  district  attorney  to  prove 
that  the  defendant,  at  various  times  while 
he  was  acting  as  the  agent  and  attorney  of 
Mrs.  Sage,  collected  and  received  for  her 
and  as  her  agent  various  sums  of  money, 
which  he  deposited  in  bank  to  his  personal 
account  and  never  paid  to  Mrs.  Sage  or  to 
her  use.  Some  of  this  money  was  received 
before  and  some  after  the  money  selected  as 
the  basis  of  the  charge  for  which  be  was  be- 
ing tried. 

The  testimony  as  a  whole  tended  to  show 
ttiat  when  defendant  was  caUed  upon  to 
turn  over  all  property  and  money  in  his 
hands  belonging  to  Mrs.  Sagd  he  should  tiave 
had  In  his  charge  money  or  securities  to  an 
amount  upward  of  $35,000.  He  did  tnm 
over  securities  to  an  amount  of  less  than 
$5,000,  and  a  day  or  so  afterwards,  when 
asked  by  Mr.  Sage,  the  son  and  authorized 
agent  of  Mrs,  Sage,  to  turn  over  all  the  secu- 
rities and  money  in  his  charge  belonging  to 
Mrs.  Sage,  he  replied  that  there  were  no  se- 
curities, and  the  money  was  all  gone. 

While  It  is  true  that  independent  crimes, 
the  evidence  of  which  has  no  tendency  to 
prove  some  material  fact  in  connection  with 
the  particular  crime  charged,  may  not  be 
proven  against  the  defendant,  this  rule  does 
not  exclude  evidence  of  such  other  crimes, 
when  the  evidence  thereof  does  tend  to 
prove  some  material  element  of  the  crime 
for  which  the  defendant  Is  on  trial.  This 
well-recognrzed  exception  to  the  general  rule 
^nds  frequent  application  In  cases  where 
evidence  of  the  crime  tends  to  prove  a  mo- 
tive for  the  commission  of  the  crime  charg- 
ed, and  where,  a  fraudulent  intent  being  a 


necessary  element  in  the  crime  charged,  the 
evidence  of  the  other  crimes  tends  te  estab- 
lish and  fix  the  existence  of  such  intent,  and 
in  cases  where  the  evidence  tending  to  estab- 
lish the  crime  charged  Is  intermixed  with 
the  evidence  of  the  other  crimes. 

We  think  the  character  of  the  offense 
charged  here  and  the  facts  of  the  case  bring 
it  within  the  two  latter  conditions.  Money 
ordinarily  has  no  earmarks,  and  it  is  fre- 
quently impossible  to  prove  the  specific  act 
of  appropriation  of  a  designated  item  of 
sudi  money.  Especially  is  this  true  where, 
as  here,  the  agent  has  collected  and  disburs- 
ed various  and  large  sums  for  his  principal 
during  an  agency  extending  over  a  long  pe- 
riod. In  the  case  at  bar,  it  was  Indeed 
shown  that  defendant  had  collected  the  spe- 
cific item  of  $4,100.55  selected  as  the  basis 
of  the  charge,  and  had  deposited  it  to  his 
individual  account.  While  the  fact  that  he 
thus  deposited  it  to  his  individual  account 
might  be  considered  by  the  Jxtxy  as  tending 
to  prove  that  in  so  doing  he  intended  to 
fraudulently  appropriate  It  to  his  own  use, 
the  district  attorney  had  a  right  to  support 
such  inference  of  a  fraudulent  purx>ose,  as 
well  as  the  fact  of  the  appropriation  by  oth- 
er evidence  that  would  legitimately  tend  to 
such  support.  Evidence  that  defendant  had 
collected  for  his  principal  divers  moneys 
which  he  had  deposited  to  his  individual 
credit,  and  that  when  the  total  which  he 
ought  to  have  had  on  hand  or  under  his  con- 
trol amounted  to  upwards  of  $35,000,  includ- 
ing the  $4,100.55,  a  demand  was  made  upon 
him  to  settle,  to  which  his  only  reply  in  sub- 
stance was  that  it  was  all  gone,  all  t»ided 
to  prove  that  the  $4,100.55  had  been  by  him 
fraudulently  appropriated,  and  that  the  de- 
posit thereof  to  his  individual  credit  was  for 
the  purpose  and  intent  to  so  fraudulently 
appropriate  it  The  evidence  of  the  fraudu- 
lent  appropriation  of  the  $4,100.55  was  in- 
termixed in  logic  and  in  fact  with  the  evi- 
dence as  to  the  other  items  which  he  said 
were  all  gone. 

If  the  evidence  as  to  the  collection  of  the 
other  items  and  their  deposit  to  the  credit 
of  defendant,  and  total  amount,  and  the  ad- 
mission or  statement  of  defendant  that  they 
were  all  gone,  had  not  been  furnished  the 
jury,  we  doubt  not  that  an  argument  to  the 
effect  that  it  had  not  been  proved  that  the 
$4,100.65  had  been  fraudulently  appropriated, 
or  appropriated  by  defendant  at  all,  would 
have  been  given  much  weight.  Instances 
where  evidence  of  other  embezzlements  have 
been  allowed  are  found  in  Edelhoff  v.  State, 
5  Wyo.  19,  36  Pac.  627,  People  v.  Rowland, 
12  Cal.  App.  7,  106  Pac.  428,  and  People  v. 
Gray,  66  Oal.  271,  5  Pac.  240,  all  of  which 
cases  support  what  we  have  said  as -to  the 
rule  to  be  applied  In  this  case.  See,  also, 
the  cognate  cases  of  People  v.  Sanders,  114 
Cal.  210,  46  Pac.  153;  People  T.  Tomalty,  14 
Cal.  App.  224,  111  Pac.  513. 
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The  facts  of  this  case  bear  lltUe  resem- 
blance to  the  facts  In  the  case  of  People  ▼. 
Bartnett,  16  Cal.  App.  89,  113  Pac.  879,  dted 
by  the  appellant.  In  the  Bartnett  Case  the 
charge  of  embezzlement  was  based  upon  the 
sale  of  certain  identided  bonds,  and,  as  is 
pointed  out  In  the  opinion,  the  evidence  as  to 
the  sale  of  other  bonds  at  a  prior  time  was 
in  no  way  Interblended  with  the  evidence  of 
the  sale  selected  as  the  basis  of  the  charge. 
The  court  did  not  err  in  permitting  evidence 
of  the  other  ofCenses. 

[10]  It  is  contended  by  appellant  that  the 
district  attorney  was  guilty  of  misconduct 
in  stating  to  the  jury  in  the  course  of  his 
argument  the  law  concerning  the  duty  of  a 
trustee  to  act  in  the  highest  good  faith  to- 
ward his  beneficiary  in  matters  concerning 
his  trust.  It  is  not  contended,  and  it  can- 
not be  successfully  contended,  that  the  dis- 
trict attorney  In  his  remarks  misstated  the 
law  In  the  abstract;  but  the  contention  of 
the  appellant  seems  to  be  based  upon  the 
proposition  that  the  law  as  stated  has  no  ap- 
plication to  a  criminal  case,  and  that  such 
remarks  as  were  made  by  the  district  attor- 
ney in  this  connection  have  no  place  in  the 
argument  to  a  Jury,  where  an  agent  Is  charg- 
ed with  the  embezzlement  of  the  funds  of  his 
principal.  This  contention  seems  to  be  based 
upon  a  misapprehension  of  the  effect  of  what 
was  said  by  the  District  Court  of  Appeal  in 
this  case  with  regard  to  an  instruction  given 
by  the  court  upon  the  first  trial  of  this  case. 

Upon  such  trial  the  defendant  was  a  wit- 
ness, and  claimed  that  the  money  which  he 
was  charged  to  have  embezzled  had  been 
loaned  to  him  by  his  principal,  Mrs.  Sage. 
Upon  cross-examination  he  was  obliged  to  ad- 
mit that  at  the  time  he  claimed  be  had  ob- 
tained the  alleged  loans  he  was  insolvent, 
but  made  no  disclosure  of  such  condition  to 
Mrs.  Sage.  This  fact  had  been  much  em- 
phasized in  the  cross-examination.  The  court 
in  its  charge,  without  explanation  or  limita- 
tion, after  stating,  "You  will  observe  that 
the  essential  element  of  the  offense  of  em- 
bezzlement of  which  defendant  is  charged 
is  the  fraudulent  conversion  or  misappro- 
priation by  the  defendant  of  property  receiv- 
ed by  him  in  a  trust  capacity,"  proceeded  to 
state  the  rule  as  to  the  good  faith  required 
of  an  agent  or  trustee  in  dealings  with  his 
principal.  The  District  Court  of  Appeal  in 
Its  opinion  pointed  out  the  circumstances 
under  which  the  instruction  was  given,  and 
its  tendency,  in  the  manner  in  which  It  was 
given,  to  mislead  the  Jury,  and  concluded 
with  the  statement  that  "under  the  condition 
of  the  evidence  as  above  indicated,  and  in 
the  connection  in  which  the  latter  part  of 
the  instruction  was  given.  It  was  erroneous, 
and,  we  think,  clearly  prejudicial  to  the 
rights  ,of  the  defendant"  As  a  reading  of 
the  opinion  will  show  the  conditions  under 
which  the  instruction  was  given  were  excep- 
tional, and  the  instruction  came  from  the 
court   without  such   explanation  as  would 


limit  it  In  its  proper  application,  no  sucti 
conditions  exist  upon  this  appeaL  Wbat  tbe 
district  attorney  said  was  correct  as  a  prin- 
ciple of  law,  and  had  a  Just  application  to 
the  circumstances  of  tbe  case.  BspeciaJly 
did  it  have  application  to  the  conduct  of 
defendant  in  refusing  in  effect  at  the  inter- 
view with  Mr.  Sage,  at  the  ofilce  of  Mr. 
Beasley,  to  give  any  account  of  what  liad 
t>ecome  of  the  money  of  Mrs.  Sage,  except  to 
say  that  it  was  all  gone.  The  rule  stated  by 
the  district  attorney  was  correct,  both  in  law 
and  in  good  morals,  and  was  a  very  proper 
subject  to  call  to  the  attention  of  the  jury 
in  discussing  the  conduct  of  defendant  in 
his  dealings  with  Mrs.  Sage  and  her  property 
intrusted  to  him  as  her  agent  Nothing  that 
is  found  In  the  opinion  upon  the  former  ap- 
peal, when  read  in  its  true  connection,  jus- 
tifies the  criticism  of  the  district  attorney 
made  by  appellant  concerning  this  particular 
matter. 

The  district  attorney,  evidently  in  tbe  heat 
engendered  by  a  hotly  contested  trial,  did 
make  some  comments  that  should  have  been 
omitted.  Thus,  although  tbe  defendant  did 
not  become  a  witness,  the  district  attorney 
made  a  remark  in  a  discussion  with  the 
court  tp  the  effect  that  he  (the  defendant) 
could  testify  to  a  certain,  matter.  The  court, 
however,  promptly,  upon  objection  being 
made,  correctly  admonished  tbe  Jury  In  re- 
gard to  such  remark.  Some  other  remarks 
were  made  which  might  better  have  been 
omitted;  but  none  of  them  were  of  sufficient 
importance  to  justify  a  reversal. 

[11J  Appellant  also  contends  that  tbe  court 
erred  in  refusing  to  give  certain  instructions 
requested  by  defendant, '  in  modifying  others, 
and  in  giving  certain  instructions  upon  its 
own  motion.  Tbe  instructions  given,  are 
long  and,  we  think,  quite  complete,  and  prop- 
erly guarded  the  rights  of  tbe  defendant 
Some  particular  instructions,  when  read 
alone  and  withoht  regard  to  their  connection, 
may  be  subject  to  some  criticism;  but  the 
instmctions  must  be  read  as  a  whole,  and 
if,  when  so  read,  they  do  not  Incorrectly 
state  the  law,  and  are  not  contradictory,  a 
new  trial  should  not  be  ordered  because 
some  particular  Instruction  is  not  in  itself  a 
complete  statement  of  the  law. 

[12, 13]  Defendant  complains  of  the  refusal 
of  the  court  to  give  several  instructions,  bas- 
ed upon  the  theory  that  there  was  evidence 
in  the  case  that  tended  to  support  the  theory 
that  tbe  relations  between  Mrs.  Sage  and 
defendant  were  those  of  debtor  and  creditor. 
Most  of  these  instructiods  are  argumraita- 
tive,  and  for  that  reason  objectionable.  Fur- 
thermore, we  find  nothing  in  the  record  that 
tends  to  support  the  theory  upon  which  they 
were  based.  There  Is  nothing  in  the  evidence 
that  in  any  way  tends  to  show  tbat  the  re- 
lations between  Mrs.  Sage  and  the  defendant 
were  those  of  creditor  and  debtor,  except 
in  so  far  as  it  may  be  said  that  every  agent 
who  receives  money  for  his  principal  and 
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converts  or  wltbbolds  it  becomes  indebted  to 
bis  principal  for  tbe  amount  tbereot  as  for 
money  bad  and  received  for  tbe  use  and  ben- 
efit of  bis  principal. 

Tbere  is  In  tbe  record  one  statement,  and 
one  statement  only,  rendered  by  defendant 
to  Mrs.  Sage  of  receipts  and  disbursements 
by  bim  for  ber.  Tbe  receipts  are  listed  un- 
der tbe  beading  "Receipts,"  and  tbe  disburse- 
ments under  tbe  beading  "Disbursements." 
There  is  absolutely  notblng  in  tbe  statement 
to  indicate  anytbing  otber  than  tbe  ordinary 
relation  of  principal  and  agent.  Tbe  terms 
"credit"  and  "debit"  do  not  even  appear  in 
tbe  statement;  nor  does  it  appear  from  such 
statement  tbat  any  of  tbe  money  collected 
for  Mrs.  Sage  was,  either  with  her  knowl- 
edge or  wltbout  such  knowledge,  mingled 
with  tbe  money  of  defendant.  By  this  state- 
ment we  do  not  mean  to  suggest  that  such 
fact  would  be  important  if  it  did  appear. 
This  statement  tends  to  show  that  defendant 
was  dealing  with  the  moneys  and  property 
of  Mrs.  Sage  as  agent,  and  not  otherwise. 

Appellant  in  bis  brief  has  several  times 
stated  that  defendant  rendered  to  Mrs.  Sage 
between  60  and  70  statements.  He  has  not 
pointed  to  any  place  in  tbe  record  where 
such  fact  appears,  and  we  bave  been  unable 
to  find  it  Certain  it  is  tbat  it  nowhere  ap- 
pears what  the  statements  contained.  If 
they  were  of  tbe  form  of  the  one  tbat  was 
introduced  in  evidence,  they  would  not  tend 
to  support  any  such  theory  as  that  upon 
which  the  rejected  instructionB  were  based. 
It  is  not  error  for  tbe  court  to  refuse  to 
give  an  instruction  tbat  is  predicated  upon 
a  theory  that  finds  no  support  in  tbe  evi- 
dence. 

[14]  We  think  the  jury  could  not  have  been 
misled  to  defendant's  prejudice  by  tbe  ac- 
tion of  the  court  in  reading  section  1826  of 
the  Code  of  Civil  Procedure.  The  Instruc- 
tions regarding  the  degree  of  certainty  re- 
quired for  a  conviction  were  clear  and  full, 
and  tbe  charge,  taken  as  a  whole,  could  not 
have  conveyed  any  other  impression  than 
that  tbe  prosecution  was  bound  to  prove 
every  element  of  the  crime  charged  beyond 
a  reasonable  doubt 

[15]  Appellant  contends  that  tbe  verdict 
returned  by  the  jury  is  not  sufficient  in  form 
to  support  the  Judgment  and  tbat  defendant 
is  entitled  in  consequence  to  be  discharged. 
We  find  no  merit  in  this  contention.  The 
verdict  returned  by  tbe  Jury  is  as  follows: 
"We,  tbe  Jury  In  tbe  above-entitled  action, 
find  tbe  defendant  guilty  of  embezzlement  [a 
felony]  as  charged  in  tbe  Indictment  and 
elected  by  tbe  people  as  tbe  substantive  of- 
fense to  be  proved  herein."  The  Indictment 
charged  the  defendant  with  tbe  embezzle- 
ment of  $87,075.42,  and  at  tbe  outset  of  the 
trial  tbe  district  attorney  selected  as  the 
item  to  be  proved,  as  constituting  tbe  basis 
of  the  charge,  a  sum  of  money  In  tbe  amount 
of  $4,100.66,  received  by  defendant  in  June, 
1907,  from  tbe  sale  of  the  toron  street  prop- 
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erty.  This  appears  from  tbe  minutes  of  the 
trial,  which  are  a  part  of  the  record  of  the 
action.  Pen.  Code,  |  1207.  The  verdict  must 
be  read  in  the  light  of  tbe  facts  disclosed  by 
tbe  "record  of  tbe  action,"  and  so  read  it  is 
in  no  way  uncertain  or  indefinite. 

Other  points  are  made  by  tbe  appellant, 
but  none  of  them  seeib  to  us  to  be  of  suffi- 
cient consequence  to  require  discussion.  Up- 
on tbe  whole  record  we  think  the  defendant 
was  properly  convicted  of  tbe  offense  charg- 
ed, and  that  no  error  substantially  affecting 
hia  rights  was  committed. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

BEATTT,  C.  3:,  and  LORIGAN,  J.,  do  not 
participate  in  the  foregoing. 

MELYIN,  J.  I  dissent  I  think  the  court 
erred  in  refusing  to  admit  in  evidence  the 
note  signed  by  Mrs.  Sage  and  paid  by  de- 
fendant and  X  do  not  think  tbat  tbe  error 
was  waived  by  the  failure  of  the  defendant 
to  assent  to  tbe  admission  of  parts  of  the 
note  only.  I  agree  with  tbe  opinion  prepar- 
ed by  Mr.  Justice  Hall,  in  which  Mr.  Presid- 
ing Justice  Lennon  concurred,  wherein  this 
matter  is  discussed  as  follows: 

"Appellant  offered  the  note  in  evidence, 
and  upon  tbe  objection  of  tbe  district  at- 
torney the  court  sustained  the  objection. 
The  defendant  was  thus  denied  the  right  to 
prove  the  direct  evidence  that  a  portion  at 
least  of  tbe  money  which  be  was  charged 
with  embezzling  had  In  fact  been  applied  to 
the  payment  of  an  obligation  of  Mrs.  Sage. 
Furthermore,  tbe  otber  payments  on  this 
note  tended  to  account  for  some  of  the  mon- 
ey that  tbe  prosecution  claimed  and  proved 
bad  been  received  by  defendant  as  tbe  agent 
of  Mrs.  Sage.  The  evidence  of  Mr.  Knox 
showed  tbat  defendant  bad  made  payments 
on  the  Instrument  which  was  then  exhibited 
to  him.  In  the  amount  of  over  $5,000,  and 
that  over  $4,000  of  this  was  paid  shortly 
after  the  receipt  by  defendant  of  the  $4,- 
100.65,  which  he  was  charged  with  fraud- 
ulently appropriating  to  bis  own  use.  But 
by  tbe  ruling  of  tbe  court  made  at  the  in- 
sistence of  tbe  district  attorney,  tbe  defend- 
ant was  prevented  from  proving  that  the 
payments  were  made  to  discbarge  an  obliga- 
tion of  Mrs.  Sage. 

"This  was  a  vital  matter.  Tbe  Important 
fact  to  be  established  in  regard  to  these 
imyments  was  that  they  were  made  for  tbe 
benefit  of  Mrs.  Sage  and  in  discharge  of  ber 
debt.  It  is  not  for  tbe  court  to  say  tbat  the 
offered  evidence  would  not  establish  a  com- 
pleted defense.  If  it  tended  to  meet  and 
overcome  any  portion  of  the  evidence  present- 
ed by  tbe  prosecution,  tbe  defendant  was 
entitled  to  have  It  placed  before  tbe  jury. 
Tbe  ruling  of  the  court  deprived  the  defend- 
ant of  tbe  benefit  of  important  and  mate- 
rial evidence. 

"The  note,  in  connection  with  the  evidence 
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of  payments  made  tbereon  by  defendant, 
given  by  tbe  witness  Knox,  directly  tended 
to  account  for  a  portion  of  the  ?4,100,  as 
well  as  for  otber  sums  of  money  received 
by  defendant  for  Mrs.  Sage.  The  evidence 
of  these  payments  was  of  practically  no 
value  without  the  introduction  of  the  note. 
It  was  the  note  that  would  supply  the  im- 
portant evidence  that  these  payments  were 
made  to  discharge  an  obligation  of  Mrs. 
Sage.  It  is  thus  manifest  that  the  court 
erred  In  a  vital  matter  to  the  prejudice  of 
appellant  in  sustaining  the  objection  of  the 
district  attorney  to  the  introduction  of  the 
promissory  note  of  Mrs.  Sage." 

(19  Cal.  App.  328) 

MARRON  V.  MARRON  et  aL 
(Civ.  1,008.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   June  24,  1912.    Rehearing  De- 
nied by  Supreme  Court  Aug.  23, 1912.) 

1.  Tbiai,  (J  165*)— Motion  fob  Dismissait- 
EviDENCE  Considered. 

On  motion  for  nonsuit,  only  the  evidence 
tending  to  prove  plaintiff's  case,  with  tbe  fair 
inferences  and  presumptions  deducible  there- 
from, disregarding  contradictions,  is  to  be  con- 
sidered. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  SI  373,  374;    Dec  Dig.  |  165.*] 

2.  Deeds  (J  196*)— Undue  Influence— Evi- 
dence. 

Evidence,  in  a  suit  to  set  aside  a  convey- 
ance by  one  having  a  wife  and  child,  to  whom 
he  was  fondly  attached,  of  practically  all  bis 
property,  of  the  value  of  $15,000,  for  a  con- 
sideration of  $10,  that  his  mind  was  weak- 
ened by  years  of  drinking,  is  sufficient  to  raise 
the  inference  of  undue  influence,  putting  on 
the  grantee  the  burden  of  showing  its  absence. 
[Ed.  Note. — For  other  cases,  see  Deeds, 
Cent.  Dig.  §§  587-593;    Dec.  Dig.  S  196.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  George  A.  Sturte- 
vant.  Judge. 

Action  by  Nellie  Marron,  administratrix  of 
Thomas  J.  Marron,  deceased,  against  Mary 
Marron  and  another.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Reversed. 

Edward  C.  Harrison  and  Daniel  A.  Ryan, 
for  appellant.  Lewis  F.  Bylngton  and  R.  V. 
Whiting,  for  respondents. 

KERRIGAN,  J.  This  is  an  appeal  from 
a  judgment  following  the  granting  of  a  mo- 
tion for  nonsuit  in  an  action  brought  by  the 
plaintiff  to  set  aside  a  transfer  of  real  and 
pei'sonal  property. 

On  and  prior  to  the  22d  day  of  April,  1907, 
Thomas  F.  Marron  was  the  owner  of  certain 
pieces  of  real  property  situated  in  the  city 
and  county  of  San  Francisco.  He  was  mar- 
ried and  had  one  child,  aged  four  months. 
On  the  above-mentioned  date,  he  made  a 
deed  and  an  assignment,  purporting  to  con- 
vey to  Mary  Marron,  one  of  the  defendants, 
the    real    and   personal    property    described 


in  tbe  complaint  About  three  months  there- 
after he  died,  and  subsequently  the  plaintiff, 
his  wife,  was  appointed  the  administratrix 
of  his  estate;  whereupon  she  brought  this 
action  to  set  aside  the  deed  and  bill  of  sale 
to  said  properties,  upon  the  grounds  tbat 
Thomas  F.  Marron  was  of  unsound  mind  at 
the  time  the  instruments  of  conveyance  were 
executed;  that  they  were  procured  from  blin 
by  undue  influence  and  by  fraud  practiced 
upon  him  by  the  defendant  Mary  Marron. 

After  the  plaintiff  had  closed  her  case,  the 
court  granted  a  motion  for  nonsuit,  on  the 
ground  that  plalntifTs  evidence  failed  to 
show  that,  at  the  time  of  making  the  Instru- 
ments, the  deceased  was  incompetent,  or 
that  the  execution  of  those  documents  was 
the  result  of  fraud  or  undue  influence  exM"- 
dsed  upon  him  as  charged  in  the  complaint. 
Upon  this  order  Judgment  was  regularly  en- 
tered. Plaintiff  excepted  to  the  ruling  grant- 
ing the  motion,  and  now  assigns  that  ruling 
as  error.  We  think  the  ruling  cannot  be 
sustained. 

[1]  A  motion  for  nonsuit  assumes  as  true 
every  fact  which  the  evidence,  and  presump- 
tions fairly  deducible  therefrom,  tend  to 
prove,  and  which  was  essential  to  entitle  the 
plaintiff  to  recover.  Estate  of  Arnold,  147 
Cal.  583,  84  Pac.  252.  On  such  motion  the 
evidence  must  be  taken  most  strongly  again.st 
the  defendant.  Contradictory  evidence  must 
be  disregarded  (In  re  Daly,  15  Cal.  App. 
329,  114  Pac.  787),  and  the  motion  denied,  if 
there  is  any  substantial  evidence  tending  to 
prove  plaintiff's  case  without  passing  on  tbe 
sufllclency  of  such  evidence.  Zelmer  v.  Ger- 
ichten,  111  Cal.  73,  43  Pac.  408;  Vermont 
Co.  V.  Declez,  135  Cal.  579,  67  Pac.  1057,  56 
L.  R.  A.  728,  87  Am.  St.  Rep.  143.  The 
rules  as  to  a  nonsuit  are  the  same,  whether 
the  trial  is  by  the  court  or  by  a  Jury.  BYeese 
V.  Hibernia  S.  &  L.  Co.,  139  Cal.  394,  73 
Pac.  172. 

In  the  case  of  the  Estate  of  Arnold,  supra, 
where  the  court  passed  upon  a  motion  for 
nonsuit  at  tbe  dose  of  plaintiff's  case  in  a 
will  contest,  Mr.  Justice  Shaw,  after  declar- 
ing that  in  a  motion  for  nonsuit  the  same 
rules  obtain  In  proceedings  to  contest  a  will 
as  apply  in  civil  suits,  said:  "Every  favor- 
able inference  fairly  deducible,  and  every 
favorable  presumption  fairly  arising,  from 
the  evidence  produced  must  be  considered  as 
facts  proved  in  favor  of  contestants.  When 
evidence  is  fairly  susceptible.of  two  construc- 
tions, or  if  either  of  several  inferences  may 
reasonably  be  made,  the  court  must  take  the 
view  most  favorable  to  contestants.  All  the 
evidence  in  favor  of  contestants  must  be 
taken  as  true;  and,  if  contradictory  evidence 
has  been  given,  it  must  be  disregarded.  If 
there  is  any  substantial  evidence  tending  to 
prove,  in  favor  of  the  contestants,  all  the 
facts  necessary  to  make  out  their  case,  they 
are  entitled  to  have  the  case  go  to  the  Jury 
for  a  verdict  on  the  merits." 
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[2]  Following  the  doctrine  laid  down  In 
those  cases,  and  therefore  disregarding  con- 
tradictions, and  considering  only  the  evidence 
tending  to  prove  the  allegations  of  plaintiff's 
complaint,  and  the  fair  inferences  and  pre- 
smnptions  deducible  therefrom,  the  facts  in 
the  case  are  these: 

On  April  22,  1907,  in  consideration  of  the 
sum  of  $10,  the  deceased  made  a  deed  and 
assignment  to  his  mother  of  property  esti- 
mated to  be  of  the  value  of  about  $15,000, 
and  being  nearly  all  of  his  real  and  personal 
property.  He  was  then  about  33  years  of  age. 
"He  was  fragile,  and  a  man  of  very  nervous 
temperament ;"  was  married,  and  had  a  cbUd, 
a  girl,  about  four  months  old.  At  the  time 
of  his  marriage  In  February,  1901,  he  was 
accnstomed  to  drink  occasionally  Intoxicat- 
ing liquor,  and  in  the  spring  of  the  following 
year  commenced  to  drink  such  liquor  to 
excess,  and  continued  to  do  so  until  the  time 
of  his  death.  In  February,  1907,  4t  the  re- 
quest of  his  wife,  he  took  a  solemn  pledge  to 
abstain  from  the  use  of  all  such  liquor  for 
one  year.  Between  this  date  and  the  date 
of  making  the  deed  and  assignment,  he  had 
been  in  several  medical  institutions  for  treat- 
ment for  alcoholism.  His  craving  for  liquor 
was  so  strong  that  he  broke  his  pledge  the 
day  he  took  it  On  the  way  home  from  one 
of  the  hospitals  where  he  had  been  treated 
for  bis  unfortunate  habit,  he  obtained  and 
drank  liquor.  It  was  his  custom  for  several 
months  prior  to  making  the  transfers  in  ques- 
tion to  take  whisky  or  beer  to  bed  with  him 
to  drink  during  the  night.  In  brief,  accord- 
ing to  testimony  Introduced  by  plaintiff,  he 
had  become  an  habitual  drunkard.  On  the 
day  he  made  the  deed  and  assignment,  he 
was  drunk,  stupid,  and  appeared  irrational. 
"He  was  not  in  his  right  mind,  and  he  didn't 
know  what  he  was  doing."  His  mother  and 
other  members  of  her  family  were  probably 
present  when  he  executed  the  Instruments, 
but  bis  wife,  whom  he  held  in  high  regard, 
was  absent,  and  knew  nothing  about  the 
transaction  until  several  days  afterwards. 
The  notary  before  whom  the  acknowledgment 
was  made,  believing  that  the  deceased  was 
conv^ing  his  property  to  his  wife,  explained 
to  him  that  "under  the  Instrument  bis  wife 
could  sell  the  property  If  she  wanted  to," 
and  be  made  a  note  of  sudi  explanation  In 
his  official  record.  The  deceased  made  no 
answer  to  this  explanation.  The  family  of 
the  deceased  was  very  unfriendly  to  the 
plaintiff,  and  had  accused  her  of  many  de- 
llnqu^icies,  among  others  of  being  a  drunk- 
ard and  of  caring  nothing  for  her  husband. 
She  had  never  had  any  trouble  with  her 
husband,  and  was  kind  and  devoted  to  him. 
He  always  expressed  himself  as  fond  of  her 
and  of  his  little  girl.  On  the  morning  of 
April  25th,  three  days  after  the  documents 
were  executed,  a  sister  and  two  brothers 
of  the  deceased  forced  an  entrance  Into  the 


plaintiff's  home  by  smashing  the  back  door, 
for  the  purpose  of  handing  to  plaintiff's  hus- 
band, as  they  told  her,  a  telegram,  and 
collecting  25  cents  for  Its  transmission.  On 
tliat  occasion  they  took  deceased  away  with 
them,  and  the  plaintiff  never  afterwards  had 
an  opportunity  to  confer  with  her  husband 
alone;  for  he  was  always  accompanied  by 
some  member  of  his  mother's  family  or  a 
caretaker,  presumably  employed  by  them. 
From  the  date  of  the  instruments  plaintiff 
never  saw  her  husband  sober  during  the 
remainder  of  his  life.  He  died  July  1,  1907, 
at  a  medical  Institution,  where  he  was  being 
treated  for  alcoholism.  He  left  no  will. 
The  defendant  Mary  Marron  was  unable, 
^hen  her  deposition  was  taken,  and  at  the 
trial,  several  months  later,  to  produce  the 
deed,  claiming  on  both  occasions  that  It  had 
been  mislaid  in  her  home,  and  that  she  was 
unable  to  find  it 

The  evidence  shows  that  the  deceased  for 
a  number  of  years  was  continually  becoming 
intoxicated.  He  was  drunk  and  appeared 
stupid  and  irrational  on  April  22d ;  and  yet 
on  that  day  and  In  that  condition  his  mother 
accepted  the  Instruments  in  question,  trans- 
ferring substantially  all  of  his  property  to 
her,  and,  according  to  a  fair  Inference  from 
the  testimony,  without  any,  or,  if  any,  a 
totally. inadequate,  consideration.  This  left 
him  and  his  wife  and  baby,  to  whom  he  was 
fondly  attached,  with  so  small  a  portion  of 
his  property  that  his  act  may  be  regarded  a« 
an  unusual  one,  and  one  inconsistent  with 
his  duties  and  obligations  to  his  wife  and 
child,  as  well  as  to  himself.  ' 

Other  facts  tending  to  show  Imposition 
and  undue  influence  are  that  Mary  Marron 
failed  to  produce  the  documents,  so  that  the 
signature  thereon  could  be  compared  with 
the  deceased's  usual  handwriting,  which 
might  afford  some  Inference  as  to  bis  phys- 
ical and  mental  condition  at  thft  very  time 
the  Instruments  were  executed;  and  this  cir- 
cumstance we  regard  as  distinctly  suspicious; 
For  months  the  deceased  was  never  permit- 
ted to  see  and  confer  with  his  wife  alone. 
Was  this  because  the  deceased  "did  not  know 
his  own  mind,"  and  that  it  was  feared  that 
his  wife  would  exercise  some  Influence  over 
him  Inimical  to  the  interest  of  his  mother? 
It  Is  also  worthy  of  note  that  the  notary 
public  felt  called  upon  to  explain  to  the  de- 
ceased that  If  the  deed  were  executed  the 
grantee  thereunder  could  dispose  of  the  prop- 
erty to  whomever  she  pleased,  and  that  the 
deceased  failed  to  correct  the  notary's  Im- 
pression that  the  deed  was  being  made  to  his- 
wife.  All  the  circumstances  taken  together- 
are  certainly  sufficient  to  cast  the  burden 
upon  the  defendant  Mary  Marron  to  show 
that  no  Imposition  was  practiced  on  the  de- 
ceased. 

Woolen  &  Thornton,  In  their  work  on  In- 
toxicating Liquors,  say:   "The  Inadequacy  of 
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tbe  consideration,  or  Its  manifest  unfairness, 
is  a  weighty  factor  In  securing  the  annul- 
ment of  a  drunkard's  contract." 

In  Swan  t.  Talbot,  162  Cal.  142,  94  Pac. 
238,  17  L.  R.  A.  (N.  S.)  1066,  an  intoxicated 
person  sold  property  of  tbe  Talue  of  about 
$12,000  for  $200.  The  court  held  that,  whUe 
equity  would  not  assist  a  man  to  avoid  a 
contract  which  he  bad  entered  into  when 
drunk,  merely  because  be  might  wish,  when 
in  his  sober  senses,  he  had  not  entered  into 
it,  still  equity  will  not  countenance  fraudulent 
Imposition;  and  gross  Inadequacy  of  con- 
sideration Is  always  received  as  evidence  of 
imposition,  Justifying  the  interference  of  eq- 
uity to  set  aside  tbe  contract 

In  Crane  v.  Conklln,  1  M.  J.  Eq.  346,  22 
Am.  Dec.  519,  it  was  declared  to  be  tbe  set- 
tled rule  that,  while  equity  would  not  Inter- 
fere to  assist  a  person  to  annul  his  contract 
on  the  ground  of  intoxication  merely,  never- 
theless, if  any  unfair  advantage  has  been 
taken  of  his  situation,  it  will  render  him 
proper  aid;  and  it  was  there  further  held 
that  where  tbe  grantor  is  Intoxicated  the 
inadequacy  of  the  price  is  direct  evidence 
of  frand. 

In  Moore  t.  Moore,  56  Cal.  89,  it  is  said: 
"Tbe  fact  of  there  being  no  consideration, 
or  a  grossly  inadequate  one,  is  a  circum- 
stance which  may  be  considered  in  determin- 
ing the  condition  of  the  plaintiff's  mind  at 
the  time  of  her  signing  the  deeds.  She  sign- 
ed instruments  which  transferred  her  entire 
estate,  and  thereby  reduced  herself  to  a 
state  of  destitution.  Tbe  fact  of  her  having 
done  so  without  consideration,  or  any  ap- 
parent motive,  would  Indicate  great  weak- 
ness or  unsoundness  of  mind.  One  of  tbe  in- 
dicia of  a  weak  or  disordered  mind  is  that 
its  possessor  is  quite  liable  to  act  against  bis 
own  plain  interest  In  cases  where  the  act 
could  not  be  imputed  to  mistake.  •  •  * 
Taking  ai;i  unfair  advantage  of  another's 
weakness  of  mind  is  undue  influence^  and 
tbe  law  will  not  permit  the  retention  of  an 
advantage  thus  obtained." 

In  Allore  v.  Jewell,  94  U.  S.  506,  24  L.  Ed. 
260,  Field,  J.,  delivering  tbe  opinion  of  the 
court,  says:  "It  is  not  necessary,  in  order 
to  secure  the  aid  of  equity,  to  prove  that  the 
deceased  was  at  the  time  Insane,  or  in  such 
a  state  of  mental  imbecility  as  to  render  her 
entirely  incapable  of  executing  a  valid  deed. 
It  is  sufficient  to  show  that,  from  her  sick- 
ness and  infirmities,  she  was  at  the  time  in  a 
condition  of  great  mental  weaimess,  and  that 
there  was  gross  inadequacy  of  consideration 
for  the  conveyance.  From  these  circum- 
stances imposition  or  undue  Influence  will  be 
Inferred." 

Generally,  when  there  is  weakness  of  mind 
in  a  person  executing  a  conveyance  of  land, 
arising  from  age,  sickness,  intoxication,  or 
any  other  cause,  although  not  amounting  to 
absolute  disqualification,  an  inadequate  con- 


sideration. Imposition,  or  nndae  influence 
will  be  presumed.  Richmond's  Appeal,  59 
Conn.  226,  22  Atl.  82,  21  Am.  SL  Rep.  85; 
Fishburne  v.  Ferguson,  84  Va.  87,  4.  S.  B. 
575;  Boyd  t.  Boyd.  66  Fa.  283;  Samuel  r. 
Marshall,  3  Leigh  (Va.)  567;  Fltcb  v.  RelseF, 
79  Iowa,  34,  44  N.  W.  214;  Woodroof  ▼. 
Howes,  88  Cal.  184,  26  Pac.  Ill;  Dingman 
V.  Romine,  141  Mo.  466,  42  S.  W.  1087;  Hays 
V.  Feather,  244  IlL  172,  91  N.  E.  97,  18  Ann. 
Cas.  538. 

The  circumstances  under  which  a  convey- 
ance was  made,  tbe  conditions  of  tbe  gran- 
tor at  tbe  time,  and  the  injustice  to  him  and 
his  heirs  If  It  is  upheld,  may  cast  on  tbe 
grantee  the  burden  of  showing  tbe  absence 
of  undue  influence  or  imposition.  Bennett  v. 
Bennett,  66  Neb.  432,  91  N.  W.  409,  96  N.  W. 
994. 

The  other  matters  discussed  in  the  briefs 
do  not  require  detailed  notice. 

For  the  reasons  above  indicated,  we  think 
the  trial  court  erred  in  granting  the  motion 
for  nonsuit.  The  Judgment  is  therefore  re- 
versed. 

We  concur:   LENNON^  P.  J.;  HALL,  J. 


(19  Cal.  App.  320> 

BOYER  V.  GELHAUS  et  aL     (Civ.  999.) 

(District  C:k>urt  of  Appeal,  First  District,  Cal- 
ifornia.    June  21,   1912.     Rehearing   De- 
nied by  Supreme  Court  Aug.  20,  1912.) 

1.  Taxation   ({  734*)  —Tax  Sale  — Deur- 

QUENCT. 

Unless  there  is  in  fact  a  delinquency,  a 
sale  by  a  tax  collector  is  unauthorized  an-.l 
void;  and  a  tax  deed  given  in  pursuance  there- 
of conveys  no  title. 

[Ed.  Note.— sFor  other  cases,  see  Taxation, 
CJent  Dig.  S!  1470-1473;    Dec.  Dig.  i  734.»] 

2.  Taxation   (8  788*)— Tax  Salx  — Deed  — 
"Pbimabt  Evidence." 

PoL  Code,  {  3785,  provides  that  a  tax 
collector's  deed  shall  be  primary  evidence  that 
the  taxes  were  not  paid.  Held,  that -the  word 
"primary"  was  used  in  the  sense  of  prima 
facie;  and  hence  the  presumption  of  nonpay- 
ment arising  from  such  deed  may  be  rebutted 
by  proof  that  the  taxes  were  in  fact  paid. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  DiK.  g{  1555,  1557,  1559-1669;  Dec 
Dig.  i  788.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  p.  5552.] 

3.  Taxation  (|  709*)— Tax  Saixs— Redkhp- 
TiON — "Subsequent  Assessuents." 

Pol.  Code,  {  3815,  provides  that  no  re- 
demption of  property  sold  to  the  state  for  de- 
lingnent  taxes  shaU  be  permitted  without  pay- 
ment of  all  subsequent  assessments,  costs,  fees, 
penalties,  and  interest.  Held,  tliat  by  "subse- 
quent asBesBmenta"  is  meant  all  taxes  levied 
aKainst  the  property  subsequent  to  the  tax  for 
which  the  sale  was  made. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  U  1430-1435;   Dec  Dig.  |  709.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  p.  6734.] 

4.  Taxation   (§  788*)— Tax  Sales— Reoeicp- 
tion. 

Certain  property  in  question  was  sold  to 
the   state   in   ISOS  for   the   second   installment 


*For  uther  cases  see  same  topic  and  section  NUMBER  la  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Iii4«xea 
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of  anpald  delinquent  tazea  levied  against  it 
in  1897.  On  December  31,  1898,  the  property 
was  redeemed  by  a  mortgagee  by  paying  to 
the  county  treasurer  the  amount  required  for 
redemption,  as  certified  by  the  county  auditor, 
and  the  redemption  was  entered  on  the  assess- 
ment roll  of  1898.  After  July  1,  1899,  the 
tax  collector  sold  the  property  to  the  state 
as  for  the  nonpayment  of  the  second  install- 
ment of  taxes  for  the  year  1898,  and  on  July 
5,  1904,  iaaued  a  deed  to  the  state  therefor. 
The  taxes,  for  the  alleged  nonpayment  of  which 
the  sale  was  made  in  1899,  under  which  plain- 
tiff claimed  title,  became  a  lien  on  the  prop- 
erty on  March  1,  1898,  and  the  amount  there- 
of had  been  fixed  and  the  assessment  and  leyy 
completed,  before  the  redemption  occurred 
from  the  first  sale.  Held  that,  since  by  the 
terms  of  Pol.  Code,  |  3817,  any  tax  for  the 
year  1898  should  have  been  included  and  paid 
to  effect  a  redemption  on  December  31,  1898, 
if  it  had  not  been  previously  paid,  the  cer- 
tificate of  the  auditor  to  the  redemptioner, 
specifying  the  amount  due  to  redeem,  consti- 
tuted prima  facie  evidence  that  all  other  tax- 
es then  due  had  been  paid,  which  was  suffi- 
cient to  overcome  the  presumption  raised  by 
the  tax  deed  that  the  taxes  for  which  the  land 
was  sold  were  nnpaid,  so  as  to  sustain  a  find- 
ing that  there  were  no  taxes  due  on  the  land 
for  which  the  second  sale  was  made. 

[Ed.  Note.— For  other  cases,   see  Taxation, 
Cent.  Dig.  U  1555,  1657,  1559-1569;   Dec.  Dig. 
I  788.*] 
5.  Quieting  Titus    ($  44*) —Possession — 

PBOor  OP  Title. 

Actual  possession  of  real  property  is  suffi- 
cient proof  of  title  as  apinst  one  out  of  pos- 
session, and  who  establishes  no  title  in  him- 
self. 

[Ed.  Note.— For  other  cases,  see  Quieting 
-KUe,  Cent.  Dig.  gS  89-92;   Dec  Dig.  i  44.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Ttiomas  F.  Gra- 
ham, Judge 

Action  by  L.  I.  Boyer  against  Frank  A. 
Oelhaus  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    AfSrmed. 

James  H.  Boyer  and  H.  M.  Anthony,  for 
appellant.  F.  S.  Brlttaln,  lor  respondent 
Frank  A.  Gelhaus.  Tobln  &  Tobin  and 
Ston^,  Roulean  &  Stoney,  for  respondent 
Hibemla  Savings  &  Loan  Societ7.  Alexan- 
der McCullocb,  for  respondent  Joseph  F. 
Boeddeker. 

HALL,  J.  This  la  an  action  to  quiet  title 
to  certain  real  property,  situate  In  the  city 
and  county  of  San  Francisco,  brought  by  ap- 
pellant, who  bases  her  title  upon  a  certifi- 
cate of  sale  to  the  state  for  delinquent  taxes 
and  a  tax  deed  executed  on  behalf  of  the 
state  to  appellant's  predecessor  in  Interest, 
F.  J.  Ohlselli. 

The  respondents  Gelhaus  filed  an  answer 
denying  the  allegations  of  ownership  by 
plaintiff  and  a  cross-complaint,  in  which, 
among  other  things,  they  set  up  that  they 
were  in  possession  of  the  real  property 
claimed  by  plaintiff,  and  were  the  owners 
thereof,  and  prayed  for  a  decree  afflrma- 
tlrely  quieting  their  title  as  against  appel- 
lant.   The  court  found  that  appellant  was 


not  the  owner  of  the  property  in  suit,  and 
that  respondents  Gelhans  were,  and  entered 
a  judgment  accordingly  quieting  the  title  of 
respondents  Gelhaus  as  against  the  claim 
of  plaintiff.  The  appeal  by  plaintiff  is  from 
this  Judgment 

The  property  in  question  was  sold  to  the 
state  in  1898  for  the  second  installment  of 
untmid  and  delinquent  taxes  levied  against 
the  property  in  1897.  Subsequently,  on  De- 
cember 31,  1898,  the  property  was  redeemed 
from  such  sale  by  the  Hibemla  Savings  & 
Loan  Society,  a  mortgagee  thereof,  by  the 
payment  to  the  county  treasurer  of  the 
amount  required  for  redemption,  as  certi- 
fied by  the  county  auditor,  and  the  words 
"Redeemed  December  31st,  1898,"  were 
stamped  on  the  assessment  roll  for  the  year 

1898.  Subsequently,  on  the  1st  day  of  July, 

1899,  the  tax  collector  sold  the  property  to 
the  state  as  for  the  nonpayment  of  the  sec- 
ond installment  of  taxes  for  the  year  1898, 
and  subsequently,  on  the  5th  day  of  July, 
1904,  issued  to  the  state  a  deed  therefor. 
This  deed  was  introduced  in  evidence  by 
plaintiff,  and  la  in  the  usual  form.  Appel- 
lant deralgns  her  title  through  this  deed. 

The  defendants' Gelhaus,  at  the  beginning 
of  the  action  and  for  some  time  prior  there- 
to, were  In  possession  of  the  property,  claim- 
ing under  a  deed  from  the  administrator  of 
the  estate  of  John  McDonald,  dated  April  3, 
1904. 

The  defendants  introduced  in  evidence  a 
duly  certified  cepy  of  the  recorded  certifi- 
cate of  redemption  given  by  the  county  au- 
ditor in  pursuance  of  section  3817  of  the 
Political  Code.  This  certificate  contained  a 
statement  of  the  amount  of  delinquent  taxes 
for  the  year  1897  for  which  the  property 
was  first  sold  to  the  state  and  the  interest 
and  the  penalty  thereon,  and  gave  the  total 
amount  necessary  to  redeem  as  $9.86.  The 
statement  of  the  auditor  contained  no  state- 
ment of  any  other  taxes  that  were  a  lien 
upon  the  property  at  the  time  said  taxes 
became  delinquent,  nor  of  any  subsequent 
tax. 

As  before  stated,  the  court  found  that 
plaintiff  was  not  the  owner  of  the  property, 
and  also  specially  found,  among  other  thlngfi, 
that  at  the  time  of  the  redemption  of  the 
property  on  December  31,  1898,  all  taxes 
levied  or  assessed  upon  said  land  for  each 
year  since  the  sale  to  the  state,  made  in 
1898,  including  the  taxes  for  the  fiscal  year 
1898-99,  were  paid,  and  that  there  was  no 
delinquency  of  taxes  on  said  property  for  the 
second  installment  of  taxes  thereon  for  the 
fiscal  year  1898-99.  If  these  facts  find  sup- 
port in  the  evidence,  the  judgment  should 
be  affirmed,  for  appellant's  title  is  based 
upon  the  sale  made  as  for  the  delinquency 
of  the  second  installment  of  taxes  for  the 
year  1898;  that  is  to  say,  for  the  fiscal  year 
1898-99. 
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[1]  TTnless  there  waa  In  fact  a  delinquen- 
cy, a  sale  by  the  tax  collector  Is  unauthor- 
ized and  Toid,  and  the  tax  deed  given  In 
pursuance  of  such  sale  conveys  no  title. 
Randal  v.  Dailey,  66  Wis.  285,  28  N.  W.  332. 

[2]  The  only  evidence  introduced  by  appel- 
lant to  prove  that  any  taxes  for  the  year 
1898  were  unpaid  was  the  deed  of  the  tax 
collector  to  the  state,  which  recited  such 
fact.  Section  3T85  of  the  Political  Code,  in 
terms,  makes  such  deed  "primary"  evidence 
that  "the  taxes  were  not  paid."  The  word 
"primary,"  as  used  In  the  statute,  manifest- 
ly means  prima  facie  (see  De  Frieze  v. 
Quint,  94  Cal.  653-659,  30  Pac.  1,  28  Am.  St. 
Itep.  151),  and,  of  course,  such  evidence  is 
subject  to  be  controverted.  If  there  is  In 
the  record  any  evidence  In  contradiction  of 
the  presumption  of  nonpayment  of  the  tax 
for  the  year  1898  arising  from  the  tax  col- 
lector's deed,  the  finding  of  the  court  that 
such  taxes  were  paid,  and  that  there  was 
no  delinquency  of  taxes  on  said  property  for 
the  year  1898,  Is  supported,  and  the  judg- 
ment  of  the  court  cannot  be  reversed  for 
want  of  evidence  to  support  the  findings. 

We  think  this  evidence  is  found  in  the 
certificate  of  redemption  given  by  the  audi- 
tor, upon  which  the  redemption  was  made 
on  December  31,  1898,  from  the  first  sale  for 
unpaid  taxes.  This  statement  calls  for  an 
examination  of  the  law  as  to  what  is  nec- 
essary to  effect  a  redemption  from  a  sale 
to  the  state  and  the  duty  of  the  auditor  in 
relation  thereto.  After  property  is  purchas- 
ed by  the  state  for  unpaid  taxes,  it  must  "be 
assessed  for  each  subsequent  year  for  taxes 
until  a  deed  is  made  to  the  state  therefor, 
in  the  same  manner  as  if  it  had  not  been 
so  purchased."    Section  3813,  Pol.  Code. 

[3]  Section  3815  of  the  Political  Code  pro- 
vides that  no  redemption  shall  be  permitted 
of  property  sold  to  the  state  for  delinquent 
taxes  without  payment  of  all  eubsequent 
assessments,  costs,  fees,  penalties,  and  inter- 
est By  "subsequent  assessments,"  as  used 
In  this  section,  we  think  is  meant  all  taxes 
levied  against  the  property  subsequent  to 
the  tax  for  f^hlch  the  sale  was  made.  That 
such  is  its  meaning  is  made  quite  clear  by 
the  language  of  section  3816  of  the  Political 
Code,  which  provides  for  the  distribution  be- 
tween the  state  and  county  of  "the  original 
and  subsequent  taxes  and  percentage.^),  pen- 
alty and  the  interest  paid  on  redemption." 

[4]  SecUon  3817  of  the  Political  Code,  as 
it  stood  prior  to  1905,  gave  the  right  to  re- 
deem at  any  time  prior  to  a  sale  by  the  state 
"by  paying  to  the  county  treasurer  of  the 
county  wherein  the  real  estate  may  be  situ- 
ated, the  amount  of  taxes  due  thereon  at  the 
time  of  said  sale,  with  interest  thereon  at 
the  rate  of  seven  per  cent,  per  annum ;  and 
also  all  taxes  that  were  a  lien  upon  said 
real  estate  at  the  time  said  taxes  became 
delinquent;  and  also  for  each  year  since  the 
sale  for  which  taxes  on  said  land  have  not 


been  paid,  an  amount  equal  to  the  percent- 
age of  taxes  for  the  year  upon  the  value  of 
the  real  estate  as  assessed  for  that  year." 

From  these  various  sections.  It  Is  perfectly 
clear  that  under  the  law  no  redemption  from 
fl  sale  to  the  state  for  unpaid  taxes  could  be 
effective  without  payment,  not  only  of  the 
taxes  for  which  the  sale  was  made,  but  also 
all  subsequent  taxes  levied  against  the  prop- 
erty up  to  the  time  of  redemption.  In  other 
words,  any  taxes  that  were  a  lien  upon  the 
property  at  the  time  the  taxes  becamS  delin- 
quent, for  which  the  sale  was  made,  as  well 
as  all  subsequent  taxes,  must  be  paid  to  ef- 
fect a  redemption  from  the  sale  to  the  state. 

In  the  case  at  bar,  the  taxes,  for  the  al- 
leged nonpayment  of  which  the  sale  was 
made  In  18^,  under  which  alone  appellant 
claims  title,  became  a  lien  upon  the  proper- 
ty upon  the  Ist  day  of  March,  1898,  and  the 
amount  thereof  had  been  fixed  and  the  as- 
sessment and  levy  completed 'before  the  re- 
demption occurred  from  the  first  sale.  By 
the  clear  terms  of  the  statute,  any  tax  for 
the  year  1898  should  have  been  paid  to  ef- 
fect a  redemption  on  the  31st  day  of  Decem- 
ber, 1898,  if  It  had  not  previously  been  paid. 

In  order  to  enable  a  redemptioner  to  com- 
ply with  the  requirements  of  the  redemp- 
tion law,  section  3817  of  the  Political  Code, 
as  it  stood  when  the  redemption  in  this  case 
was  made,  and  as  it  now  stands,  further 
provides  that  "the  county  auditor  shall,  on 
the  application  of  the  person  desiring  to  re- 
deem, make  an  estimate  of  the  amount  to 
be  paid,  and  shall  give  him  triplicate  cer- 
tificates of  the  amount,  specifying  the  sever- 
al amounts  thereof,  which  certificates  shaH 
be  delivered  to  the  county  treasurer,  togeth- 
er with  the  money,"  etc. 

T)ie  giving  of  this  certificate  is  an  offida) 
duty  of  the  auditor.  It  authorizes  the  coun- 
ty treasurer  to  accept  redemption  according 
to  the  face  thereof  (section  3817,  PoL  Code), 
and  is  prima  facie  evidence  of  the  facts  stat- 
ed therein.  Sections  1926,  1963,  subd.  15, 
Code  Civ.  Proc. 

As  before  stated,  the  certificate  given  In 
this  case  contained  a  statement  of  the 
amount  of  the  original  tax  for  which  the 
property  was  sold  to  the  state,  and  gave  the 
total  amount  necessary  to  be  paid  to  effect 
a  redemption  as  the  sum  of  $9.86,  which 
was  made  up  of  the  original  tax,  penalties, 
and  interest  The  certificate  further  stated 
that  the  statement  contained  a  full  and  cor- 
rect statement  of  all  unpaid  taxes  and  pen- 
alties thereon  up  to  the  day  of  redemption. 
If  the  statement  of  the  certificate  be  taken 
as  true,  it  necessarily  followed  that  all  the 
taxes  subsequent  to  the  tax  for  which  the 
first  sale  to  the  state  was  made  had  been 
paid  before  such  redemption.  In  other 
words,  this  certificate  was  prima  facie  evi- 
dence that  the  tax  of  1898,  for  the  suppased 
nonpayment  of  which  the  sale  under  which 
appellant's  claim  was  made,  was  not  unpaid 
I  and  never  became  delinquent. 
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The  assessment  rolls  for  the  year  1888,  It 
was  conceded,  had  been  destroyed  in  the 
conflagration  of  April,  1906.  The  deed  to 
the  state,  under  which  appellant  claims,  and 
which  shows  a  sale  to  the  state  for  a  sum 
less  than  $10,  Is  prima  facie  evidence  that 
the  tax  of  1S98  was  unpaid. 

The  certificate  of  the  auditor  Is  prima 
facie  evidence  that  it  had  been  paid.  The 
court  foimd  in  accordance  with  the  evidence 
furnished  by  this  certificate;  and,  In  accord- 
ance with  the  well-established  rule  that, 
where  there  is  a  conflict  in  the  evidence, 
this  court  will  not  interfere  with  the  find- 
ings of  the  trial  court,  the  findings  In  this 
case  must  stand. 

There  being  no  unpaid  taxes  for  the  year 
1898,  the  sale  to  the  state,  under  which  ap- 
pellant claims,  was  void  and  gave  no  title. 

[5]  The  appellant,  having  no  title,  cannot 
prevail  against  one  in  actual  possession. 
Such  possession  is  sufficient  proof  of  title 
as  against  one  out  of  possession,  and  who 
establishes  no  title  in  himself.  Civil  Code, 
{  1006;  McGovem  v.  Mowery,  91  Cal.  383, 
27  Pac.  746;  Stephenson  v.  Deuel,  12.5  Cal. 
656-603,  58  Pac.  258;  White  v.  McGilllard, 
140  Cal.  654,  74  Pac.  298.  Respondents  Gel- 
baus  proved  their  possession  without  dis- 
pute. 

Appellant  also  complains  of  some  rulings 
of  the  court  in  admitting  evidence.  We  have 
examined  these  rulings.  Such  of  them  as 
are  erroneous  could  not  have  attected  the 
result,  and  will  not  justify  a  reversal. 

The  Judgment  appealed  from  is  affirmed. 

We  concur:  LENNON,  P.  J.;  KERRI- 
GAN, J. 


(19   Cal.  App.   296) 

PEOPLE  V.  MARTIN.  (Cr.  323.) 

(District  Court  of  Appeal.  First  District,  Cal- 
ifornia.   Jane  20,  1912.) 

1.  Cbiminai,  Law  (§  1160*)  —  Appeai,  —  Re- 
view—Cbedibilitt   OF  Witnesses. 

The  credlbilitjy  of  witnesses  is,  in  the  first 
Instance,  for  the  jury,  and  then,  on  motion  for 
new  trial,  for  the  trial  judge,  whose  determina- 
tion is  concluaive  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  !  3084;   Dec.  Dig.  g  1160.*] 

2.  CaiMiNAi,  Law    (S   510% •)  — Accomplice 
Testimont — Corroboration. 

The  finding  near  a  house,  shortly  after 
dynamite  was  exploded  on  its  porch,  of  a  news- 
paper, with  words  thereon  in  defendant's  hand- 
writing, coupled  with  her  dcnialj  when  shown 
it,  of  all  previous  knowledge  of  it  or  the  writ- 
ing, tending  to  show  a  consciousness  of  guilt, 
tended  to  connect  her  with  the  commission  of 
the  crime,  and  therefore  to  corroborate  the 
testimony  of  the  accomplice  that,  just  prior  to 
commission  of  the  crime,  he  had,  at  defend- 
ant's direction,  wrapped  the  dynamite  in  a  copy 
of  such  paper. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Iaw.  Cent.  Dig.  Si  1127-1136;  Dec.  Djg.  { 
510%.*] 


3.  Crihinai,  Law  (S  511*)— Accoicflice  Tes- 
timony—Corroboration. 

The  evidence  corroborative  of  the  testi- 
mony of  an  accomplice  need  not  tend  to  estab- 
lish the  precise  facts  testified  to  by  bim,  but, 
though  slight,  is  sufficient  if,  in  and  of  itself, 
it  tends  to  connect  accused  with  the  commis- 
sion of  the  crime. 

[Ed.  Note.— For  other  cases,  see  Criminal 
r^Wj  Cent  Dig.  {§  1127-1137;    Dec.   Dig,  S 

4.  Cbihinax  Law  (S  511*)— Aocouplick  Tbs- 
TiMONT— Corroboration. 

Evidence,  on  a  prosecution  for  exploding 
dynamite  in  a  house  with  intent  to  injure  the 
inmates,  held  sufficient  to  corroborate  the  tes- 
timony of  the  accomplice,  not  only  that  the 
crime  was  instigated  by  defendant,  but  that 
she  actively  aided  and  abetted  its  commission. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  Jt  1127-1137;  Dec  Dig.  { 
511.*] 

5.  Chimin  At,  Law  (|  338*)— Bvidkncb— Statk- 
icBNT  Of  Defendant. 

Anything  that  defendant  may  have  said 
having  a  tendency  to  show  that  she  induced 
the  commission  of  the  crime  bein^  relevant  and 
material  to  the  issue  of  her  guilty  participa- 
tion, testimony  of  J.  that  shortly  before  com- 
mission of  the  crime  by  his  exploding  dynamite 
in  the  house  of  O.  defendant  told  him  she 
would  hit  him  on  the  head  with  a  sledge  ham- 
mer, and  then  blow  him  up,  if  he  failed  to  ex- 
plode the  dynamite  in  O.  g  house,  is  admissi- 
ble, though  also  tending  to  prejudice  her  in 
the  eyes  of  the  jurors  by  showing  her  little,  if 
any,  regard  for  human  life. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  752-757,  787.  788,  801,  855; 
Dec  Dig.  f  338.*] 

Appeal  from  Superior  Court,  Alameda 
County;   Wm.  S.  Wells,  Judge. 

Isabella  J.  Martin  was  convicted  and  de- 
nied a  new  trial,  and  appeals.     Affirmed. 

See,  also,  13  Cal.  App.  96,  108  Pac.  1034. 

Isabella  J.  Martin,  In  pro.  per.  Attorney 
General  Webb  and  W.  H.  L.  Hynea,  Asst 
Dist.  Atty.,  for  the  People. 

LENNON,  P.  J.  The  defendant  In  this 
case,  Isabella  J.  Martin,  was  charged,  in  an 
information  filed  in  the  superior  court  of 
the  county  of  Alameda,  with  the  crime  of 
felony,  as  defined  in  section  601  of  the  Penal 
Code.  The  Information  in  substance  charges 
that  on  the  19th  day  of  March,  1907,  the 
defendant  willfully  and  maliciously  deposited 
and  exploded  dynamite  in  a  house  which 
was  then  occupied  as  a  dwelling  house  by 
Frank  B.  Ogden  and  his  family  in  the  city 
of  Oakland,  all  with  the  intent  to  injure, 
intimidate,  and  terrify  the  occupants  of  said 
house. 

The  defendant  was  convicted  and  sentenc- 
ed to  life  imprisonment,  and  this  appeal  Is 
from  the  judgment,  and  from  an  order  deny- 
ing defendant's  motion  for  a  new  trial. 

Once  before  the  defendant  was  convicted 
of  the  same  offense  upon  the  same  informa- 
tion; but  upon  appeal  to  this  court  the  Judg- 
ment was  reversed  and  a  new  trial  ordered. 
13  Cal.  App.  06,  108  Pac.  1034. 

While  the '  same  questions  of  law  upon 
which  the  first  judgment  was  reversed  are 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No,  Series  &  Rep'r  Indexe* 
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not  inToIved  In  tbe  present  appeal,  the  con- 
trolling facts  upon  which  the  charge  against 
tbe  defendant  was  founded  and  a  conviction 
liad  are,  as  shown  by  the  records  before  us, 
practically  the  same  In, both  cases;  and,  as 
tbe  opinion  of  tbla  court,  written  by  Mr. 
Justice  Hall,  upon  tbe  former  appeal  con- 
tains a  clear  and  concise  statement  of  tbe 
immediate  circumstances  of  tbe  crime  and 
the  manner  of  its  perpetration,  we  herewith 
quote  and  adopt  the  statement  of  facts  as 
therein  contained: 

■^be  crime  with  which  defendant  was 
charged  was  not  committed  by  ber  in  person, 
but  was  In  fact  committed  by  John  B.  Mar- 
tin at  her  Instigation.  •  *  •  John  B. 
Martin  was,  at  the  time  of  the  commission 
of  the  crime,  16  years  of  age,  and,  though 
he  had  been  reared  by  defendant  from  baby- 
hood, he  was  not  her  child.  He  was  tbe 
principal  witness  for  the  prosecution,  and 
testified  in  detail  to  all  tbe  circumstances 
of  the  commission  of  tbe  crime,  from  which 
it  appears  that  tbe  defendant  had  for  a  con- 
siderable time  before  the  commission  of  tbe 
crime  contemplated  the  deed,  and  with  the 
aid  of  the  witness  had  made  careful  prep- 
aration therefor.  Her  motive  grew  out  of 
tbe  result  of  some  litigation  which  she  bad 
bad  in  a  department  of  the  superior  court  of 
Alameda  county,  presided  over  by  Hon. 
Frank  B.  Ogden,  although  the  action  was 
not  finally  tried  before  Judge  Ogden.  The 
witness  and  defendant  discussed  the  contem- 
plated crime,  months  before  its  commission, 
at  Weavervllle,  in  Trinity  county,  where 
defendant  had  a  home  and  certain  mining 
properties.  Early  in  January,  1907,  they 
came  to  Oakland,  Alameda  county,  where 
defendant  owned  a  home  and  other  property. 
Under  the  bouse  belonging  to  defendant,  and 
In  which  she  and  tbe  witness  took  up  their 
residence,  was  stored  a  quantity  of  dynamite. 
This  was  by  the  witness  taken  from  under 
the  house  by  the  direction  of  defendant,  and 
placed  upon  a  shelf  to  dry.  Subsequently 
a  portion  of  it,  about  12  sticks,  was  made 
into  a  bomb  by  the  witness  and  defendant, 
for  tbe  purpose  of  dynamiting  the  residence 
of  Judge  Ogden.  A  long  fuse  was  furnished 
by  defendant  and  carefully  prepared  for  sub- 
sequent use.  A  bicycle  was  rented  by  de- 
fendant to  enable  tbe  witness  to  escape  from 
tbe  scene  of  the  Intended  crime.  Careful 
preparations  were  made  to  enable  an  alibi 
to  be  proved  for  tbe  witness  in  case  they 
were  suspected  or  charged  with  tbe  crime, 
and  on  the  night  of  the  19th  of  March,  1907, 
the  witness,  at  the  direction  of  defendant, 
took  the  bomb  and  fuse  to  tbe  residence  of 
Judge  Ogden,  about  a  mile  distant  from  tbe 
residence  of  defendant,  in  which  she  re- 
mained, and,  after  observing  that  tbe  resi- 
dence of  Judge  Ogden  was  then  occupied  by 
members  of  bis  family  (wife,  four  chUdren, 
and  a  maid),  placed  tbe  bomb  upon  the 
front  porch  of  tb%  house,  carefully  Adjusted 
tbe  fuse,    lighted    the   same,   mounted   bis 


wheel,  and  rode  away  to  bis  borne,  where  the 
defendant  awaited  his  coming.  The  explo- 
sion occurred  before  the  witness  reached  his 
home,  and,  though  badly  injuring  the  dwell- 
ing of  Judge  Ogden,  did  no  harm  to  the  un- 
suspecting members  of  tbe  household  shelter- 
ed therein,  other  than  such  as  may  have 
arisen  from  fright  and  nervous  shock  at 
the  dastardly  crime  attempted  against  their 
home  and,  possibly,  lives." 

[1]  In  support  of  her  present  appeal,  the 
defendant  urges  the  insufficiency  of  the  evi- 
dence to  support  the  verdict,  and  insists  also 
that  tbe  trial  court  erred  to  her  prejudice 
in  its  rulings  upon  the  admission  and  rejec- 
tion of  evidence.  Defendant's  opening  and 
closing  briefs  contain  in  the  aggregate  some 
500  pages  of  typewritten  matter,  which  la 
devoted  chiefly  to  a  discussion  of  the  weight 
of  the  evidence  and  an  attack  upon  the  cred- 
ibility of  tbe  several  witnesses  who  testified 
upon  behalf  of  tbe  people.  It  wonld  serve 
no  useful  purpose  to  set  out  in  detail  tbe 
many  minute  particulars  in  which  tbe  de- 
fendant claims  the  evidence  to  be  insufficient 
to  support  the  verdict  It  will  suffice  to  say 
that  defendant's  contention  in  this  I>elialf  is 
made  np  largely  of  references  to  slight  and 
immaterial  discrepancies  and  contradictions 
appearing  in  the  testimony  of  some  of  tbe 
witnesses,  all  of  which  Btaoald  have  been 
and  doubtless  were,  upon  the  argument  of 
the  case,  called  to  the  attention  of  tbe  Jury, 
and  presumably  duly  weighed  and  consid- 
ered by  tbem  when  deliberating  upon  the 
question  of  the  guilt  or  innocence  of  tbe  de- 
fendant. In  any  event,  the  credibility  of  the 
witnesses  was.  In  the  first  instance,  a  mat- 
ter solely  for  tbe  Jury  to  determine;  and 
finally,  upon  the  bearing  of  tbe  defendant's 
motion  for  a  new  trial,  it  was  tbe  right  and 
duty  of  tbe  trial  judge,  in  weighing  the  suf- 
ficiency of  the  evidence  upon  which  the  ver- 
dict was  had,  to  consider  the  credibility  of 
tbe  witnesses.  The  trial  Judge's  determina- 
tion of  the  question  of  such  credibility  la  con- 
clusive upon   us. 

Of  the  many  objections  made  by  the  de- 
fendant to  the  sufficiency  of  the  evidence  to 
support  tbe  verdict,  but  one  is  worthy  of 
more  than  passing  notice;  and  ttiat  involves 
the  point  that  the  evidence  shows  the  chief 
witness  for  tbe  people,  John  B.  Martin,  to 
be  an  accomplice  of  tbe  defendant,  and  that 
his  testimony  was  not  snflSclently  corroborat- 
ed to  warrant  a  conviction. 

[2-4]  It  must  be  conceded  tliat  the  evidence 
shows  clearly  and  conclusively  that  this  wit- 
ness was  an  accomplice  of  'the  defendant; 
but  we  are  satisfied,  after  a  careful  readtog 
of  the  record,  that  the  evidence  offered  and 
received  upon  tbe  whole  case  reveals  ample 
corroboration  of  bis  testimony  and  fully 
Justifies  the  verdict  of  the  Jury. 

Among  the  many  matters  and  things  testi- 
fied to  by  other  witnesses,  which  as  a  whole 
tended  strongly  to  support  the  testimony  of 
John  B.  Martin,  which  waa  to  the  effect  that 
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the  defendant  instigated  the  crime  and  ac- 
tively participated  In  Its  preparation,  may 
be  instanced  the  fact  that  shortly  after  the 
explosion  there  was  found  on  the  Ogden 
premises  a  copy  of  the  Bulletin,  a  San  Fran- 
cisco evening  newspaper,  npon  which  was 
written  the  words  "goode  man."  After  her 
arrest  the  defendant  was  shown  the  news- 
paper by  Detective  Hodgklns,  and  asked  if 
that  inscription  thereon  was  in  her  hand- 
writing. The  defendant  denied  all  knowl- 
edge of  the  newspaper,  and  disputed  that  the 
handwriting  thereon  was  hers.  It  was  sub- 
seqaently  established  on  the  trial  by  com- 
petent and  sufficient  evidence  that  the  hand- 
writing on  the  newspaper  was  that  of  the 
defendant.  The  circumstance  that  a  news- 
paper containing  the  handwriting  of  the  de- 
fendaint  was  found  at  the  scene  of  the  crime 
shortly  after  the  explosion  may  not,  in  and 
of  itself,  have  been  entitled  to  any  weight  as 
a  piece  of  evidence;  but,  when  considered  in 
conjunction  with  the  defendant's  denial  of 
all  previous  knowledge  of  the  paper  or  the 
handwriting  thereon,  It  had  a  strong  tenden- 
cy, we  think,  to  show  a  consciousness  of 
guilt  on  the  part  of  the  defendant,  and  to 
that  extent,  at  least,  tended  to  connect  the 
defendant  with  the  commission  of  the  crime, 
and  thereby  corroborate  the  testimony  of 
John  B.  Martin  that.  Just  previous  to  the 
commission  of  the  crime,  he  had  wrapped  the 
dynamite  which  caused  the  explosion  In  a 
copy  of  the  Bulletin,  at  the  direction  of  the 
defendant. 

Other  evidence  appearing  in  the  record, 
which  also  tends  to  connect  the  defendant 
with  the  commission  of  the  offense  charged 
against  her,  is  to  l>e  found  in  the  testimony 
of  several  witnesses,  which  may  be  summar- 
ized as  follows:  The  defendant,  on  more 
than  one  occasion  previous  to  the  explosion, 
openly  manifested  her  malice  and  ill  will  to- 
ward Judge  Ogden,  which  finally  culminated 
in  the  threat  that  when  she  got  through 
with  the  civil  case  then  pending  in  the  de- 
partment of  the  superior  court  of  Alameda 
county  over  which  Judge  Ogden  presided  she 
would  "get"  him.  The  defendant  was  famil- 
iar with  the  use  of  dynamite;  and  some 
time  previous  to  the  Ogden  explosion  had 
purchased  in  Weavervllle,  Trinity  county,  25 
pounds  of  dynamite,  a  portion  of  wliich,  it 
was  claimed  by  the  prosecution,  she  wrapped 
In  a  mattress  and  shipped  to  her  home  in 
Oakland.  Shortly  after  the  explosion,  the 
defendant's  home  in  Oakland  was  searched 
by  detectives,  and  they  discovered,  secreted 
in  various  parts  of  the  house  previously 
pointed  out  and  designated  by  John  B.  Mar- 
tin, not  only  dynamite  and  dynamite  caps, 
but  a  piece  of  fuse  similar  to  the  fuse  found 
upon  the  Ogden  premises  after  the  explo- 
sion. The  defendant  at  first  denied  any 
knowledge  of  the  fuse  found  in  her  home, 
but  subsequently  admitted  to  the  detectives 
that  it  belonged  to  her. 

Added  to  these  and  to  the  many  other  dr- 


cnmstanceB  revealed  by  the  record  whicb 
point  to  the  guilt  of  the  defendant  Is  the 
fact  that  some  months  after  the  explosion 
an  anonymous  letter  was  received  by  Judge 
Ogden,  wherein  the  writer,  referring  to  the 
dynamiting  of  his  home,  stated,  among  other 
things,  that  Judge  Ogden  was  "nowhere  near 
the  true  solution  of  the  perpetrator  of  the 
dastardly  deed.  It  was  not  done  to  revenge 
the  cause  you  suspect;  for  I  myself  beard 
Just  such  an  attack  planned  and  discussed, 
and  this  was  carried  out  just  as  it  was 
planned.  It  was  not  their  intention  to  kill 
you  then,  only  to  cause  you  Intense  suffering 
by  seeing  your  family  and  home  destroyed, 
and  your  turn  will  come  later  on.  •  •  * 
When  you  pass  Into  that  other  life,  you  win 
see  that  is  why  the  avenger  Is  following  hard 
on  your  path,  only  waiting  for  time  and 
strength  to  cany  out  their  hellful  designs. 
•  *  •  I  have  no  means  of  knowing  when 
the  former  attempt  is  to  recur  for  I  could 
not  swear  they  did  it,  but  it  was  all  carried 
out  Just  as  I  heard  it  planned  and  decid- 
ed on." 

When  confronted  with  this  letter  by  the 
detectives,  the  defendant  denied  all  knowl- 
edge of  it,  and  expressly  declared  that  it 
was  not  in  her  handwriting.  Upon  the  trial, 
however,  it  was  fully  established  by  expert 
evidence  that  the  letter  was  written  by  the 
defendant 

The  statute  does  not  require  that  the  evi- 
dence necessary  to  corroborate  the  testimony 
of  'an  accomplice  shall  tend  to  establish  the 
precise  facts  testified  to  by  the  accomplice; 
and  strong  corroborative  evidence  is  not  nec- 
essary 'to  support  a  Judgment  of  conviction 
founded  upon  the  testimony  of  an  accom- 
plice. Even  though  the  circumstances  consti- 
tuting the  evidence  offered  and  received  In 
corroboration  of  the  testimony  of  an  accom- 
plice be  slight,  such  evidence  Is  nevertheless 
sufficient  to  meet  the  requirements  of  the 
law  if,  in  and  of  itself,  it  tends  to  connect 
the  accused  with  the  commission  of  the  of- 
fense. People  V.  Barker,  114  CSal.  620,  46 
Pac.  601 ;  People  v.  Cleveland,  49  Cal.  577 ; 
People  V.  Clough,  73  Cal.  348,  15  Pac.  5. 

Surely  the  several  circumstances  hereinbe- 
fore enumerated,  in  and  of  themselves,  tend- 
ed, In  some  slight  degree  at  least,  to  connect 
the  defendant  with  the  crime  charged 
against  her,  and,  when  taken  altogether, 
abimdantly  corroborate  the  testimony  of 
John  B.  Martin,  not  only  that  the  crime  was 
Instigated  by  her,  but  that  she  actively  aid- 
ed and  abetted  its  commission. 

[E]  The  defendant  complains  of  the  ruling 
of  the  trial  court,  whereby  the  witness  John 
B.  Martin  was  permitted,  over  the  objection 
of  the  defendant,  to  narrate  a  conversation 
which  the  witness  had  with  the  defendant 
on  the  evening  of  the  crime  and  shortly  be- 
fore its  commission,  wherein  the  defendant 
In  effect  stated  to  the  witness  that  she  would 
hit  bim  on  the  head  with  a  sledge  hammer. 
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and  then  put  a  stick  of  powder  under  him 
and  blow  bim  np,  If  be  failed  to  explode  tbe 
dynamite  on  Judge  Ogden's  porch  as  she 
had  directed.  There  was  no  error  In  i>er- 
mittlng  the  witness  to  so  testify.  Clearly 
anything  that  the  defendant  may  hare  said 
which  had  a  tendency  to  show  that  she  in- 
duced the  conunlssion  of  the  crime  charged 
against  her  was  relevant  and  material  to 
the  issue  of  her  guilty  participation  therein; 
and,  being  relevant  and  material  for  that 
purpose,  such  testimony  was  rightfully  ad- 
mitted In  evidence,  notwithstanding  that  it 
may  also  have  tended  to  prejudice  the  de- 
fendant in  the  eyes  of  the  Jury  by  showing 
that  she  had  little,  if  any,  regard  for  human 
life,  and  that  she  possessed  an  abandoned 
and  malignant  heart 

There  is  no  merit  in  the  defendant's  con- 
tention that  the  former  Judgment  of  convic- 
tion against  her  was  reversed  by  this  court 
because  of  the  admission  upon  the  first  trial 
of  testimony  similar  to  that  now  complained 
of.  This  contention  of  the  defendant  is  bas- 
ed upon  an  erroneous  conception  of  the  scope 
and  effect  of  the  decision  of  this  court  ren- 
dered upon  the  former  appeal.  The  theory 
of  the  prosecution  upon  the  first  trial  was 
that  John  B.  Martin  was  not  an  accomplice 
of  the  defendant  in  the  ordinary  legal  ac- 
ceptation of  the  term,  because,  as  It  was 
claimed,  he  was  Inspired  and  compelled  to 
commit  the  crime  charged  through'  fear  of 
immediate  death  resulting  from  the  duress 
and  menace  of  the  defendant.  From  this  It 
was  argued  and  successfully  maintained  up- 
on the  first  trial  that,  althougb  John  B. 
Martin  l)pd  In  fact  committed  the  crime, 
nevertheless,  having  committed  it  under  the 
compulsion  of  the  defendant,  the  law  excus- 
ed bim  from  the  criminality  of  the  act,  and 
he  could  not,  as  a  matter  of  law,  have  been 
prosecuted  and  convicted  as  a  principal, 
from  which  It  followed  that  he  was  not  an 
accomplice,  whose  testimony  came  within 
the  rule  requiring  corroboration. 

In  support  of  this  theory,  the  prosecution 
was  permitted  to  show,  over  the  objection  of 
the  defendant,  that,  by  previous  persistent 
Intimidation  and  threats,  the  defendant  had 
so  completely  dominated  the  will  of  the  wit- 
ness John  B.  Martin  that  he  had  at  various 
times,  prior  to  the  dynamiting  of  the  Ogden 
residence,  committed  numerous  misdemean- 
ors and  felonies  at  the  instigation  of  and 
under  the  coercion  of  the  defendant  This 
court,  in  reviewing  the  evidence  presented 
by  the  record  on  the  former,  appeal.  In  effect 
found  tliat  there  was  no  foundation  for  the 
claim  that  the  witness  John  B.  Martin  was 
compelled  to  commit  the  crime  charged 
while  acting  under  the  duress  and  menace 
of  the  defendant ;  but  that,  on  the  contrary, 
it  was  clearly  shown  that  when  he  commit- 
ted the  crime  he  was  not  in  any  immediate 
danger  to  his  life  at  the  hands  of  the  de- 


fendant ;  and  that  the  defendant's  threat  of 
a  future,  remote,  and  contingent  Infliction 
upon  him  of  death  or  great  bodily  harm  did 
not.  In  law,  constitute  such  duress  and  men- 
ace as  would  excuse  the  crime  and  dispense 
with  the  necessity  for  corroboration  of  his 
testimony. 

No  question  of  duress  and  menace  was  in- 
volved in  the  evidence  offered  and  received 
In  support  of  the  prosecution's  case  upon  the 
second  trial.  On  the  contrary,  the  prosecu- 
tion proceeded  solely  upon  the  theory  that 
John  B.  Martin  was  an  accomplice  of  the 
defendant,  and  that  his  testimony  was  fully 
corroborated.  True  there  was  quoted  In  the 
former  opinion  of  this  court  an  excerpt  from 
the  testimony  of  John  B.  Martin  given  upon 
the  first  trial,  which  shows  substantially  the 
same  testimony  now  complained  of:  but  it 
Is  clear  upon  a  first  reading  of  our  former 
opinion  that  the  quotation  of  the  testimony 
referred  to  was  made,  not  because  it  was 
claimed  or  held  that  the  admission  of  that 
precise  piece  of  testimony  was  error,  but 
solely  for  the  purpose  of  making  clear  and 
emphasizing  the  point  that  in  dynamiting 
the  house  of  Judge  Ogden  the  witness  John 
B,  Martin  could  not  have  been  actuated  by 
any  fear  of  Immediate  danger  to  his  life  at 
the  hands  of  the  defendant;  and  that  the 
only  fear,  if  any,  which  Impelled  him  to 
commit  the  crime  was  the  fear  that  the  de- 
fendant might  at  some  future  time,  and  in 
some  remote  place,  kill  bim  if  he  failed  to 
do  her  bidding.  Such  fear,  It  was  held,  did 
not  constitute  duress  to  such  an  extent,  and 
within  the  meaning  of  section  26  of  the  Pe- 
nal Code,  that  it  could  be  invoked  as  a  valid 
legal  defense  for  the  doing  of  an  act  which 
was  otherwise  criminal.  Accordingly  It  was 
further  held  that  all  of  the  evidence  upon 
the  former  trial,  relating  to  the  defendant's 
brutal  treatment  of  the  witness  John  B.  Mar- 
tin, and  her  instigation  of  and  active  par- 
ticipation in  numerous  other  crimes,  bad  not 
the  slightest  relevancy  to  the  question  of 
her  guilt  or  innocence  of  the  crime  for  which 
she  was  being  tried ;  and  that  therefore  the 
defendant's  objection  to  such  testimony 
should  have  been  sustained  and  her  motion 
to  strike  out  granted. 

Numerous  other  points,  many  of  than  re- 
lating to  the  rulings  of  the  trial  court  upon 
the  admission  and  rejection  of  evidence,  are 
presented  and  discussed  In  a  haphazard  way 
throughout  the  voluminous  briefs  of  the  de- 
fendant. Upon  a  patient  and  painstaking  in- 
vestigation of  the  record,  we  find  that  some 
of  the  objections  relied  upon  were  not  made 
at  the  trial  in  the  lower  court,  and  that  all 
of  them  are  without  merit  and  unworthy  of 
detailed  mention  or  discussion.  We  are  sat- 
isfied upon  a  careful  reading  of  the  whole 
record  that  the  second  trial  of  the  defendant 
was  free  from  error,  and  that  the  evidence 
upon  the  whole  case  is  amply  suflScient  to 
support  the  verdict  and  the  Judgment 
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It  l8  therefore  ordered  that  the  judgment 
and  the  order  appealed  from  be,  and  they 
are  hereby,  affirmed. 

We  concur:    HALL,  J. ;  KERRIGAN,  J. 


<19  Cal.  App.  SU) 

REPUBLIC  IRON  &  STEEL  CO.  ▼.  PATIL- 
LO et  al.    (Civ.  1,018.) 

<  District   Court   of  Appeal,   Second   District, 
California.     June  20,  1912.) 

1.  Appkai.  and  Ebuob  (t  931*)— Presuuptior. 

Thougli  the  complaint,  in  an  action  on  a 
bond  given  for  protection  of  materialmen  and 
laborers  under  a  contract  witli  a  city  for  street 
improvement,  does  not  allege,  and  it  is  not 
made  the  subject  of  any  finding,  that  the  bond 
was  given  under  authority  of  the  statute,  yet, 
the  city  being  only  authorized  to  act  under  per- 
mission of  statutorv  authority  in  making  the 
improvement,  and  the  bond  being  phrased  ac- 
cording to  the  statutory  authority,  it  must  be 
assumed  the  contract  was  so  made,  and  the 
bond  given  in  connection  therewith. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8728,  3762-37T1;  Dec. 
Dig.  I  931.*]       *    "       •~' 

2.  Municipal  Cobpobations  «  347*)— Street 
iltprovements— contbactor'a  bond— ac- 
TION BY  Labobxb  OB  Materialman— FjL- 
INO  OP  Claim. 

Under  section  6%,  added  to  the  Vrooman 
street  act  (St.  1885,  p.  147)  by  St.  1899,  p. 
23,  requiring,  in  case  of  a  contract  for  street 
improvement,  the  filing  of  a  bond  for  the  bene- 
fit of  materialmen  and  laborers,  and  authoriz- 
ing any  of  them,  whose  claim  has  not  been 
paid  by  the  contractor,  to  file  with  the  super- 
intendent of  streets,  within  30  days  from  com- 
pletion of  the  work,  a  statement  of  his  claim, 
and  to  commence  action  on  the  bond  within 
90  days  after  filing  his  claim,  such  filing  is 
essential  to  a  cause  of  action,  and  must  be  al- 
leged in  the  complaint  and  found  by  the  court. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  iS  876,  877;  Dec.  Dig. 
t  347.*] 

3.  Bonds  (f  35*)— Statdtobt  Bond— Common- 
Law  Obligation. 

A  bond  given  as  a  statutory  bond  cannot 
be  considered  as  a  common-law  obligation. 

[Ed.  Note. — For  other  cases,  see  Bonds,  Cent. 
Dig.  ii  40,  40%;   Dec.  Dig.  i  35.*] 

4.  Municipal  Cobpobations  (g  348*)— Street 
Impbovementb — Contbactob's  Bond— Ac- 
tion BT  Labobeb  or  Materialman. 

Under  section  6Vi,  added  to  the  Vrooman 
street  act  (St  1886,  p.  147)  by  St.  1809,  p. 
23,  authorizing  a  materialman  or  laborer,  whose 
claim  has  not  been  paid,  to  file,  within  30  days 
from  completion  of  the  work  of  a  street  im- 
provement, his  unpaid  claim,  and  to  commence 
his  action  on  the  contractor's  bond  within  90 
days  after  such  filing,  the  claim  cannot  be 
properly  filed  till  completion  of  the  work;  and 
sDcb  action,  if  before  such  completion,  or  be- 
fore such  events  as  would  make  a  showing  of 
formal  completion  unnecessary,  would  be  pre- 
mature. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g  878;    Dec  Dig.  | 

Appeal  from  Superior  Court,  Lob  Angeles 
County:  Charles  Monroe,  Judge. 

Action  by  the  Republic  Iron  &  Steel  Om- 
pany  -  against    J.    N.    PatlUo   and   another. 


Judgment  for  plaintiff,  and  defendant  A.  J. 
Sherer  appeals.    Reversed. 

Arthur  G.  Baker  and  Edward  Winterer, 
for  appellant    W.  W.  Butler,  for  respondent 

JAMES,  J.  This  action  was  brought 
against  defendants  aa  sureties  on  a  bond 
given  for  the  protection  of  materialmen  and 
laborers,  under  a  contract  made  by  the  Pa- 
llllo  Contracting  Company  with  the  city  of 
Hollywood  for  the  doing  of  certain  street 
work.  Defendant  Patlllo  made  default,  and 
defendant  Sherer  has  appealed  from  a  judg- 
ment entered  against  him,  and  also  from  an 
order  made  denying  his  .motion  for  a  new 
trial. 

Plaintiff  In  its  complaint  set  out  that  the 
Patlllo  Contracting  Company,  on  or  about 
the  13th  of  August,  1909,  entered  Into  a  con- 
tract with  the  street  superintendent  of  the 
city  of  Hollywood,  a  municipal  corporation, 
for  the  Improvement  of  Highland  avenue,  a 
public  street  within  said  city;  that  contem- 
poraneously with  the  execution  of  said  con- 
tract the  contracting  company,  as  principal, 
and  defendants,  as  sureties,  executed  and  de- 
livered to  the  city  of  Hollywood  their  under- 
taking In  writing  in  the  sum  of  $10,000,  a 
copy  of  which  was  attached  to  and  made  a 
part  of  the  complaint.  It  was  then  alleged 
that  plaintiff  furnished  to  the  contracting 
company  materials  of  the  value  of  $1,085, 
for  which  said  contracting  company  had  re- 
fused to  pay.  A  demand  was  alleged  to  have 
been  made  upon  the  contracting  company 
and  upon  the  defendants,  as  sureties,  prior 
to  the  commencement  of  the  action.  The 
complaint  contained  no  allegation  aa  to  any 
claim  having  been  filed  with  the  superin- 
tendent of  streets  of  the  city  of  Hollywood 
on  behalf  of  the  plaintiff  within  30  days  aft- 
er the  work  of  Improvement  was  completed; 
neither  did  It  appear  from  the  complaint  as 
to  when  such  work  was  completed,  if  at  alL 
tlpon  trial  being  had,  the  court  made  its 
findings  in  favor  of  the  plaintiff,  following 
the  allegations  of  the  complaint,  and  made 
no  finding  as  to  the  time  of  completion  of  the 
work,  or  as  to  whether  plaintiff  had  filed  any 
claim  with  the  superintendent  of  streets. 
In  our  opinion,  these  findings  do  not  sustain 
the  Judgment 

[1]  It  must  be  assumed  from  the  facts 
found  that  the  city  of  Hollywood  entered 
into  the  contract  with  the  PatlUo  Contract- 
-Ing  Company  under  authority  of  the  statute 
permitting  it  so  to  do,  and  that  the  bond 
upon  which  appellant  was  a  surety  was 
given  pursuant  to  such  statute.  Section  6Vi 
of  the  Vrooman  street  act  (St  1886,  p.  147), 
as  amended  In  1899  (Stats.  1899,  p.  23),  pro- 
vides that  where  contracts  for  street  im- 
provement are  made  by  a  municipality  a 
bond  shall  be  required  to  be  filed  with  the 
superintendent  of  streets,  which  bond  shall 
be  made  to  inure  to  the  benefit  of  any  and 
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all  persons,  companies,  or  corporations  who 
perform  labor  or  furnish  materials  to  be 
used  in  the  work  of  improvement  It  is  pro- 
vided further  In  this  section  as  follows: 
"Any  materialman,  person,  company,  or  cor- 
poration furnishing  materials  to  be  used  in 
the  performance  of  said  work  specified  in 
said  contract,  or  who  performed  work  or 
labor  upon  the  said  Improvement,  whose 
claim  has  not  been  paid  by  the  said  con- 
tractor, company,  or  corporation,  to  whom 
the  said  contract  was  awarded,  may,  with- 
in thirty  days  from  the  time  said  im- 
provement is  completed,  file  with  the  su- 
perintendent of  streets  a  verified  statement 
of  his  or  its  claim,  together  with  a  state- 
ment that  the  same,  or  some  part  thereof, 
has  not  been  paid.  At  any  time  within 
ninety  days  after  the  filing  of  such  claim  the 
person,  company,  or  corporation  filing  the 
same,  or  their  assigns,  may  commence  an  ac- 
tion on  said  bond  for  the  recovery  of  the 
amount  due  on  said  claim,  together  with  the 
costs  Incurred  in  said  action."  While  it  was 
not  alleged  in  the  complaint,  nor  made  the 
subject  of  any  finding  by  the  court,  that  the 
bond  was  given  under  authority  of  the  stat- 
ute, considering  that  the  municipality  was 
only  authorized  to  act  under  permission  of 
statutory  authority  in  making  the  street  im- 
provement, and,  further,  that  the  bond  in 
its  terms  was  phrased  according  to  the  stat- 
utory requirement,  it  must  be  assumed  that 
the  contract  was  so  made  and  the  bond  given 
in  connection  therewith  accordingly.  San 
Francisco  Lumber  Co.  v.  Bibb,  139  Cal.  192, 
72  Pac  964. 

[2,3]  With  these  considerations  in  mind, 
we  then  find  a  failure  on  the  part  of  plain- 
tiff to  allege,  and  the  court  to  find,  that 
plaintiff  had  filed  any  verified  statement 
with  the  street  superintendent,  setting  forth 
the  amount  of  its  claim,  within  30  days  from 
the  time  the  improvement  was  completed. 
It  was  necessary,  in  order  that  a  cause  of 
action  might  be  stated,  for  the  plaintiff  to 
allege  this  fact  and  the  court  to  make  a  find- 
ing thereon.  It  cannot  be  said  that  a  com- 
pliance with  the  statutory  requirement  in  this 
regard  would  prove  of  no  benefit  to  the  sure- 
ties, and  that  therefore  it  may  be  disregard- 
ed. The  first  answer  that  might  be  made  to 
such  a  contention  would  be  that,  where 
street  improvement  proceedings  depend  upon 
statutory  provisions  as  giving  authority  to 
make  such  contracts,  persons  claiming  the 
benefit  of  such  provisions  must  make  substan- 
tial compliance  with  the  requirements  there- 
of. The  second  answer  that  may  be  made  is 
that  as  to  the  sureties  the  filing  of  the  veri- 
fied claim  with  the  public  officer,  showing 
that  the  bounden  principal  has  failed  to  pay 
for  materials,  furnishes  a  means  of  notice 
to  such  sureties,  and  by  timely  action  they 
may  be  able  to  protect  themselves,  where, 
without  such  notice,  their  remedy  might  be 


lost  That  the  bond,  having  been  given  as  a 
statutory  bond,  cannot  be  considered  as  a 
common-law  obligation  is  held  in  the  case  of 
San  Francisco  Lumber  Co.  v.  Bibb,  supra, 
and  also  in  the  cases  of  Shaughnessy  v. 
American  Surety  Co.,  138  Cal.  543,  69  Pac. 
250,  71  Pac.  701,  and  Montague  &  Co.  ▼.  Fur- 
nees,  145  Cal.  206,  78  Pac.  640. 

[4]  It  may  be  added  that,  until  the  street 
improvement  work  had  been  completed,  un- 
der the  terms  of  the  statute,  the  notice  of 
plaintiff's  claim  could  not  have  been  properly 
filed;  and  any  action  brought  on  the  bond 
prior  to  such  completion,  or  before  the  ot- 
currence  of  such  events  as  might  oiake  a 
showing  of  formal  completion  lumeoessary, 
would  be  premature. 

For  the  reasons  stated,  we  are  of  the  opin- 
ion that  the  findings  do  not  sustain  the  Judg- 
ment, and  that  It  must  be  reversed.  In  view 
of  this  conclusion,  other  points  made  by 
appellant  need  not  be  discussed,  further  than 
to  say  that  we  have  considered  the  argument 
advanced  to  sustain  them,  and  are  of  the 
opinion  that  none  of  those  contentions  pos- 
sess substantial  merit. 

The  judgment  is  reversed. 

We  concur:  ALLEN,  P.  X;   SHAW,  J. 

(1»  6a.  App.  KQ 
PEOPLE  V.  MARUTAUA.    (Cr.  872.) 
Pistrict  Court  of  Appeal,  First  District, 
California.     June  20,  1912.) 

1.  Criminal  Law  (§  1160*)  — Appbal— Ri- 

VIEW-^F^NDING8--C0NCLIJSIVENEa8. 

A  jnry  finding  in  a  criminal  case,  approv- 
ed by  tile  trial  court's  refusal  to  grant  a  new 
trial,  will  not  be  disturbed  on  appeal,  though 
the  evidence  sustaining  it  is  weak  and  unsatis- 
factory. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  8084;   Dec.  Dig.  {  U80.«I 

2.  Indictmebtt  and  Intobhation  (I  125*)— 
JoiNDEB  OK  Offenses— Rap*. 

A  single  count  in  an  Indictment  for  rape 
properly  charged  that  the  crime  was  committed 
with  a  female  under  the  age  of  consent,  and 
with  force  and  against  her  will. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  U  334-400:  Dec. 
Dig.  {  125.*] 

3.  Rape  (|  62*)— Evidence— Supficienot. 

On  appeal  from  a  conviction  under  a  count 
charging  rape  upon  a  female  under  the  age  of 
consent,  by  force  and  against  her  will,  evidence 
tending  to  show  that  the  crime  was  committed 
by  force  may  be  considered  in  support  of  the 
verdict,  on  objection  that  a  finding  that  prose- 
cutrix was  under  the  age  of  consent  was  against 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Rapa,  Cent 
Dig.  {{  71-74,  76;   Dec.  Dig.  {  52.*] 

4.  Criminal  Law  (|  1168*)  —  Habmlkbs  Eb- 
BOB— Admission  of  Evidbnck. 

On  a  trial  for  rape,  it  was  not  prejudicial 
error  to  permit  the  prosecution  to  identify  a 
letter  received  by  a  witness  from  prosecutrix's 
father,  where  the  letter  was  merely  marked  for 
identincation  and  was  not  introduced. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  3124,  3126,  3129-3136. 
3144;   Dec.  Dig.  |  1168.*] 
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6.  CfRiMNAL  Law  (8  llTl*)— Habmlksb  Bb- 
Bo«— E^cmBiTiNo  Articles  to  Jubt. 

In  a  prosecution  for  rape,  It  was  not  error, 
prejudicial  to  accused,  for  the  district  attorney 
to  exhibit  to  the  jury  undergarments  worn  by 
prosecutrix  when  she  was  assaulted,  though 
they  were  not  in  evidence,  where  she  identified 
them  in  her  testimony. 

lEd.    Note.— For    other   cases,    see    Criminal 
Latr,   Cent  DisT.   H  3126,  3127;  Dec.  Dig.  I 
1171.»] 
3.  CRnnNAL  Law   (|  940»)  — Nbw  Tbial  — 

NBWtT    DlBCOVEBBD    EVIDENCE— MaTKRIAL- 
ITT. 

Newly  discovered  evidence  in  a  prosecution 
for  rape,  that  prosecutrix  was  over  the  age  or 
consent  at  the  time  of  the  offense,  was  imma- 
terial, where  the  verdict  appears  to  have  been 
founded,  in  part  at  least,  upon  proof  that  Oxt 
assault  was  committed  with  force. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2324-232T;  Dec  Dig.  { 
940.*] 

7.  Cbiminai,  Law  ({  041*>— Newly  Dibcovbb- 
KD  Evidbnck— CTrin;i.ATivE  Evidence. 

Newly  discovered  evidence  does  not  entitle 
accused  to  a  new  trial,  where  it  is  merely  cum- 
Dlative  and  would  not  in  itself,  even  if  uncon- 
tradicted, justify  an  acquittaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2328;   Dec  Dig.  t  941.*] 

8.  CBnaNAi  Law  (|  939*)— Newly  Discoveb- 
ED  Evidence— Diligence. 

A  new  trial,  asked  on  the  ground  of  newly 
discovered  evidence,  is  properly  refused  accused, 
where  he  does  not  show  diligence  to  produce 
the  evidence  at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2318-2323;  Dec.  Dig.  { 
939.»] 

Appeal  from  Superior  Court,  Santa  Cruz 
County;    Lucas  F.  Smith,  Judge. 

H,  Marnyama  was  convicted  of  rape. 
From  the  judgment,  and  from  an  order  deny- 
ing a  new  trial,  he  appeals.    Affirmed. 

David  C.  Clark,  for  appellant  Attorn^ 
General  Webb,  for  tbe  People. 

LENNON,  P.  J.  The  defendant  was  con- 
victed of  the  crime  of  rape.  He  has  appeal- 
ed from  tbe  Judgment  of  final  conviction, 
and  from  tbe  order  denying  him  a  new  trial. 

Tbe  Information  charges  the  crime  In  two 
counts.  While  the  first  count  proceeds  In 
part  upon  tbe  theory  that  tbe  defendant 
committed  an  act  of  sexual  Intercourse  with 
a  female  child  under  the  age  of  16  years, 
and  not  the  wife  of  the  defendant,  it  also 
charges  that  tbe  defendant  willfully,  feloni- 
ously, and  unlawfully  made  an  assault  upon 
tbe  said  female,  and  by  means  of  force  and 
violence  accomplished  with  her  an  act  of 
sexual  intercourse,  against  ber  will  and  con- 
sent Tbe  second  count  makes  no  mention 
of  the  age  of  the  female;  but  it  specifically 
states  that  the  crime  charged  therein  arises 
out  of  tbe  same  transaction  upon  which  tbe 
first  connt  Is  founded,  and  then  proceeds  to 
charge  the  crime  solely  upon  tbe  theory  that 
it  was  committed  by  tbe  defendant  by  means 
of  force  and  violence,  and  against  tbe  will 
and  consent  of  tbe  prosecutrix.     The  Jury 


found  tbe  defendant  guilty  as  cbarged  in  the 
first  count  of  the  information. 

[1]  It  seems  to  be  tbe  contention  of  tbe 
defendant  that,  because  tbe  first  count  of 
tbe  information,  under  which  tbe  defendant 
was  found  guilty,  specifically  sets  forth  the 
age  of  tbe  female,  only  tbe  evidence  offered 
and  received  in  proof  of  ber  age  can  be  con- 
sidered in  support  of  tbe  verdict;  and  that. 
Inasmuch  as  tbe  testimony  adduced  at  tbe 
trial  upon  the  subject  of  tbe  age  of  the 
prosecutrix  was,  as  the  defendant  claims, 
doubtful  and  contradictory,  the  verdict  must 
be  set  aside. 

The  contention  of  counsel  for  defendant 
tbat  the  evidence  offered  to  prove  the  age 
of  the  prosecutrix  was  so  weak  and  unsat- 
isfactory as  to  be  Insufficient  to  support  a 
verdict  grounded  solely  upon  tbe  theory  that 
tbe  crime  was  committed  upon  a  female  un- 
der the  age  of  consent  is  but  an  argument 
directed  against  tbe  weight  of  tbe  evldenct: 
and  tbe  credibility  of  tbe  witnesses.  There 
was  some  evidence,  however  weak  and  un- 
satisfactory it  may  have  been,  which  tended 
to  show  that  tbe  female  assaulted  was  un- 
der the  age  of  16  years  at  tbe  time  of  tbe 
assaolt;  and  the  weight  of  tbe  evidence  and 
tbe  credibility  of  tbe  witnesses  ordinarily 
are  questions,  once  tbe  verdict  of  tbe  Jury 
has  been  rendered,  solely  for  determination 
by  the  trial  judge  In  passing  upon  a  motion 
for  a  new  trial. 

[2,  S]  If  tbe  first  count  of  the  information 
had  merely  charged  the  crime  to  have  been 
committed  upon  a  female  under  the  age  of 
16  years,  there  would  have  4>een  much  force 
In  tbe  claim  of  counsel  tbat,  by  tbe  verdict 
of  tbe  Jury,  the  defendant  was  aoqaltted  of 
tbe  charge  contained  in  tbe  second  count. 
The  first  count  of  tbe  information,  however, 
did  not  confine  Itself  to  charging  an  act  com- 
mitted with  a  female  nnder  tbe  age  of  con- 
sent, but  set  forth  tbe  accompaniment  of 
force  and  violence  and  lack  of  actual  con- 
sent It  includes  and  charges  much  more 
than  the  mere  fact  that  the  defendant  ac- 
complished an  act  of  sexual  intercourse  with 
a  female  child  under  the  age  of  consent  It 
charges,  also,  tbat  he,  by  means  of  force  and 
violence,  did  carnally  know  and  ravish  one 
Masaye  Ita,  and  accompllsb  with  her  an  act 
of  sexual  Intercourse  against  her  will  and 
by  force.  Tbe  allegation  tuat  the  crime  was 
committed  with  a  female  under  the  age  of 
consent  was  not  inconsistent  with  tbe  alle- 
gation that  it  was  committed  by  force  and 
violence,  and  against  the  will  and  consent  of 
the  prosecutrix.  Both  allegations  were  prop- 
erly united  in  tbe  first  count  of  tbe  Informa- 
tion ;  and  therefore  tbe  second  count  was  a 
needless  repetition,  which  might  well  have 
been  omitted  altogether.  Under  tbe  facts 
alleged  in  the  first  count  of  the  Information, 
the  prosecution  was  not  limited  merely  to 
proof  of  the  age  of  tbe  prosecutrix.     The 
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Jury  having  found  the  defendant  guilty  un- 
der a  count  in  the  Information  which  in  it- 
self completely  charged  the  crime  under  sub. 
divisions  1  and  3  of  section  261  of  the  Penal 
Code,  the  evidence  offered  upon  the  wliole 
case  which  tended  to  show  that  the  crime 
was  committed  by  force  and  violence  may  be 
considered  in  support  of  the  verdict.  Peo- 
ple v.  Snyder,  75  Cal.  323,  17  Pac.  208;  Peo- 
ple V.  Vann,  129  Cal.  118,  61  Pac.  776;  Peo- 
ple V.  Jalles,  146  Cal.  381,  79  Pac  965.  In- 
asmuch as  the  evidence  offered  and  received 
upon  the  whole  case  is  amply  sufflcient,  Ir- 
respective of  the  age  of  the  prosecutrix,  to 
show  that  the  crime  was  committed  by  force 
and  violence,  and  without  the  consent  of  the 
prosecutrix,  It  cannot  be  said  that  the  ver- 
dict of  the  Jury  was  founded  solely  upon  the 
evidence  adduced  as  to  her  age,  or  that  it 
is  not  supported  by  the  evidence  adduced 
upon  the  whole  case. 

[4]  There  Is  no  merit  in  the  point  that  the 
trial  court  erred  In  permitting  a  witness  for 
the  prosecution,  over  the  objection  of  the  de- 
fendant, to  identify  a  letter  which  he  had 
received  from  the  father  of  the  complaining 
witness  a  few  days  prior  to  the  commence- 
ment of  the  trial.  In  response  to  the  objec- 
tion of  the  defendant,  the  district  attorney 
stated  that  it  was  not  his  purpose  to  intro- 
duce the  letter  In  evidence  at  that  time,  and 
that  his  only  purpose  was  to  identify  it  and 
have  it  marked  for  identification  for  future 
use  as  evidence.  If  necessary.  The  district 
attorney  was  clearly  within  his  rights  In 
seeking  to  have  the  letter  Identified;  and 
he  was  not  compelled  to  offer  it  in  evidence 
Immediately  upon  its  identification,  or  at  any 
other  stage  of  the  case.  Inasmuch  as  the 
letter  was  never  thereafter  Introduced  In 
evidence,  we  cannot  conceive  how  the  mere 
fact  of  its  identification  could  have  possibly 
prejudiced  the  defendant. 

[S]  It  is  contended  that  the  district  attor- 
ney was  permitted,  over  the  objection  of  the 
defendant,  to  exhibit  to  the  Jury  the  under- 
garments worn  by  the  complaining  witness 
at  the  time  of  the  assault,  without  first  of- 
fering the  same  in  evidence.  In  that  behalf 
the  record,  at  the  pages  cited  to  us,  shows 
merely  that  during  the  direct  examination  of 
the  complaining  witness  she  was  permitted, 
without  objection,  to  identify  the  undergar- 
ments worn  by  her  at  the  time  of  the  as- 
sault, and  then  to  testify,  also  without  ob- 
jection, as  to  the  manner  In  which  they 
were  torn  from  her  body  by  the  defendant 
True  the  district  attorney  did  not  formally 
offer  the  garments  in  evidence;  but,  inas- 
much as  it  was  shown  that  they  were  worn 
by  the  prosecutrix  at  the  time  of  the  assault, 
that  they  were  torn  by  the  defendant  In 
making  the  assault,  that  they  were  after- 
wards produced  in  court  in  the  same  condi- 
tion as  they  were  Immediately  after  the 
crime    was    committed,    which    would    have 


been  a  sufficient  foundation  for  allowing 
them  In  evidence,  the  fact  that  they  were 
not  formally  offered  or  received  in  evidence 
worked  no  injury  to  the  defendant.  People 
V.  Amaya,  134  Cal.  531,  66  Pac.  791. 

[6]  Newly  dieeovered  evidence  was  one  of 
the  grounds  of  the  defendant's  motion  for 
a  new  trial.  The  only  showing  made  in  that 
behalf  was  the  filing  of  the  affidavits  of  two 
Japanese,  to  the  effect  that  each  of  the  affi- 
ants knew  the  prosecutrix  before  she  came 
to  the  United  States,  and  knew  her  age,  and 
that  she  was  then,  on  November  24,  1911, 
of  the  age  of  17  years  and  6  months. 

[7]  This  showing  was  wholly  insuffldait 
to'  warrant  or  Justify  the  trial  court  In 
granting  a  new  trial.  Presumably  the  ver- 
dict of  the  Jury  was  founded,  in  part  at 
least,  upon  evidence  that  the  assault  was 
committed  with  force  and  violence,  and 
against  the  will  of  the  prosecutrix.  In  tbis 
view  of  the  verdict,  it  Is  readily  apparent 
that  the  age  of  the  prosecutrix  was  of  no 
conseQuence  upon  the  heaving  of  the  motion 
for  a  new  trial.  Testimony  as  to  her  age 
was  not  material  in  the  face  of  the  verdict, 
which  was  sufficiently  supported  by  the 
proof  of  violence.  Moreover,  the  alleged 
newly  discovered  evidence  was  at  beet  ac- 
cumulative, and  would  not  in  any  event  hare 
been  sufficient  in  and  of  Itself,  even  if  un- 
contradicted, to  Justify  an  acquittal  of  the 
defendant  in  the  face  of  the  evidence  bear- 
ing upon  other  Ingredients  of  the  crime. 

[I]  In  addition  to  all  of  this,  there  was  ab- 
solutely no  showing  made  that  with  reason- 
able or  any  diligence  the  testimony  contain- 
ed In  the  affidavits  could  not  have  been  pro- 
duced at  the  trlaL 

The  Judgment  and  order  appealed  from 
are  affirmed. 

We  concur:    BAJJL,  J. ;  KERRIGAN,  3. 


at  Cal.   App.  S04) 

CUTHILL  v.   PEABODT  et  aL     (Civ.  991.) 

(District  Court  of  Appeal,   First  District, 

California.     June  20,  1912.) 

1.  corpobations  (|  121*)— sale  of  sxock— 
Action  fob  Pbice— Pleadiho. 

In  an  action  for  the  price  of  certain  cor- 
porate stock,  it  was  not  necessary  that  the 
complaint  should  'allege  that  the  contract  soed 
on  was  founded  on  a  consideration. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §{  504,  505;   Dec.  Dig.  {  121,*] 

2.  Pleading  (|  7*)  — Mattees  of  PEEsmrp- 

TION. 

Where  a  contract  for  the  sale  of  corporate 
stock,  in  order  to  l>e  valid,  must  have  been  in 
writinfr,  the  law  presumes  that  it  was  in  writ- 
ing, which  presumption  is  necessarily  pleaded 
by  an  allegation  of  the  making  of  the  contract. 

[Ed.    Note. — For    other   cases,    see    Pleadine. 
Dec  Dig.  S  7.*] 

3.  OoNTBACTS   (8   88*>— Consideration— Pbb- 

SUMPTION. 

Every  contract  expressed  in  writing  car- 
ries with  it  the  presumption  of  a  consideration 
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for  ita  execution;  and  the  barden  of  showing 
want  of  consideration  is  on  the  party  seeking 
to  avoid  it 

[Ed.   Note. — For   other  cases,   see   Contracts, 
Cent.  Dig.  U  403-405,  407;    Dec.  Dig.  i  88.*] 

4.  Sales  (|  340*)  — Bkeaoh  op  Contbact  — 
Selleb's  Bemedt. 

A  seller  of  personal  property,  on  the  buy- 
er's refusal  to  taKe  the  same  and  pay  the  price, 
may  retain  the  property  for  the  buyer  and  sue 
for  the  purcha.se  price;  acting  as  the  buyer's 
agent,  he  may  resell  the  property,  and  then  re- 
cover the  difference  between  the  contract  price 
and  the  price  obtained  at  the  resale;  or  he  may 
treat  and  keep  the  property  as  his  own,  and 
recover  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  and  place 
of  delivery. 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Cent 
Dig.  Si  927-942;   Dec.  Dig.  {  840.*] 

5.  Sales  (8  369*)— Contbaot— Bbkach— Skll- 
eb's  Bemedt. 

Where  the  title  of  property  contracted  for 
has  not  passed  to  the  buyer,  the  seller,  on  the 
buyeir's  breach  of  the  contract  has  no  action 
for  the  purchase  price,  but  is  limited  to  an  ac- 
tion for  damages,  founded  on  a  breach  of  the 
buyer's  contract  to  accept  and  pay  for  the  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  {J  1083,  1084;   Dec.  Dig.  {  369.*] 

6.  COBPOBATIONS    (§    121*)— SALK    OF    STOCK— 

Bbkach  of  Contbact— Action— Natube. 
Plaintiff  sued  for  breach '  of  a  contract  to 
purchase  certain  stock,  alleging  that  defendants 
promised  to  purchase  the  stock  for  $1,000  after 
one  year  from  February  11,  1905,  in  the  event 
plaintiff  desired  to  sell,  and  that  on  February 
11,  1906,  plaintiff  notified  defendants  that  he 
desired  to  sell  at  that  price,  and  tendered  the 
stock,  duly  indorsed  for  transfer,  but  that  de- 
fendants refused  to  pay  for  the  same,  notwith- 
standing plaintiff  had  kept  and  performed  all 
of  the  conditions  required  of  him  by  the  con- 
tract. HeUl  that,  while  such  agreement  at  its 
inception  was  but  a  mere  unilateral  offer  to 
purchase,  lacking  in  mutuality,  yet  plaintiff's 
alle{;ation  that  on  the  expiration  of  the  time 
specified  he  promptly  exercised  his  option  to 
sell  by  acceptance  of  the  offer  to  purchase,  and 
then  made  an  immediate  tender  of  the  stock, 
duly  indorsed  for  transfer,  showed  a  transfor- 
mation of  the  offer  into  an  unconditional  con- 
tract of  purchase  and  sale,  so  that,  if  after  that 
time  title  vested  at  any  time  in  the  defendants, 
plaintiff  could  treat  the  transaction  as  closed 
and  sue  for  the  price. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §i  604,  505:    Dec.  Dig.  §  121.*] 

7.  CoBPoEATiONS  (J  121*)— Salb  of  Stock— 
Contbact— Bbeach—Actio"n. 

Civ.  Code,  t  1411,  provides  that  an  offer 
to  perform  an  executory  contract  for  the  pur- 
chase and  sale  of  personal  property  is  tan- 
tamount to  a  performance,  and  vests  title  to  the 
thing  sold  in  the  buyer;  that  title  is  transfer- 
red by  an  executory  contract  of  sale  when  the 
seller  prepares  the  thing  sold  for  delivery,  and 
offers  It  to  the  buyer  with  the  intent  to  trans- 
fer the  title.  Beld  that,  where  plaintiff  averred 
that  defendants  agreed  to  purchase  certain  stock 
from  him  after  a  year  from  February  11,  1905, 
in  the  event  plaintiff  desired  to  sell,  and  that 
on  that  date  plaintiff  notified  defendants  that 
he  desired  to  sell  at  the  price  stated,  and  ten- 
dered the  stock,  duly  indorsed  for  transfer,  to 
defendants,  such  offer  to  perform  was  sufficient 
to  vest  the  title  in  defendants,  so  as  to  au- 
thorize plaintiff  to  sue  for  the  price. 

[Ed.    Note.— For   other    cases,    see    Corpora- 
tions, Cent  Dig.  H  504,  505;  Dec.  Dig.  §  121.*] 


Appeal  from  Superior  Court,  Alameda 
Cotinty;   J.  D.  Murphey,  Judge. 

Action  by  A.  Cuthlll,  Jr.,  against  G.  L. 
Peabody  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed  and 
remanded. 

Welles  Wbltmore,  for  appellant  Ira  S. 
LiUlick,  for  respondents. 

liBNNON,  P.  J.  Olils  is  an  appeal  from  a 
Judgment  rendered  and  entered  In  favor  of 
the  defendants  upon  an  order  sustaining 
defendants'  demurrer  to  plaintUI's  third 
amended  complaint,  without  leave  to  amend. 

.The  plaintiff  sought  to  recover  from  the 
defendants  the  sum  of  $1,000  as  the  pur- 
chase price  of  100  shares  of  the  corporate 
capital  stock  of  the  Sunset  Dredging  &  De- 
velopment Company,  which  stock,  It  Is  al- 
leged, the  defendants  contracted  to  buy  from 
plaintiff. 

The  contract  sued  on  is  not  alleged  in  the 
complaint  to  hare  been  expressed  In  writ- 
ing; nor  is  It  pleaded  In  luec  verba.  The 
gist  of  the  action,  however,  Is  to  be  found 
In  those  allegations  of  the  complaint  where- 
in, In  substance.  It  ia  averred  that  the  de- 
fendants promised  and  agreed  to  purchase 
said  stock  from  plaintiff  for  the  sum  of  $1,- 
000  "after  one  year  from  February  11,  1906" 
In  the  event  that  plaintifl  desired  to  sell  the 
same;  that  on  February  11,  1906,  plaintiff 
notified  defendants  that  he  desired  to  sell 
the  specified  stock  at  the  price  stated,  and 
thereupon  tendered  the  stock,  duly  Indorsed 
for  transfer,  to  the  defendants,  but  that  they 
refused  to  purchase  or  pay  for  the  same,  as 
agreed,  notwithstanding  that  the  plaintiff 
bad  kept  and  performed  all  of  the  conditions 
required  of  him  by  the  contract. 

It  Is  apparent  that  the  defendants'  de- 
murrer was  sustained  upon  the  ground  that 
the  facts  pleaded  did  not  constitute  a  cause 
of  action. 

In  support  of  the  demurrer.  It  Is  urged 
that  the  complaint  Is  defective  In  not  alleg- 
ing that  the  contract  In  suit  was  founded 
upon  an  adequate  or  any  consideration. 

[1,2]  As  a  matter  of  pleading,  the  plain- 
tiff was  not  required  to  allege  that  the  con- 
tract sued  on  was  founded  upon  a  considera- 
tion. To  be  valid  under  the  statute  of 
frauds,  the  contract  must  liave  been  In  writ- 
ing, and  the  law  presumes  that  such  a  con- 
tract was  In  writing.  Presumptions  of  law 
need  not  be  pleaded;  and  In  the  present  case 
the  presumption  that  the  contract  was  In 
writing  necessarily  followed  the  allegation 
of  Its  making.  Brennan  v.  Ford,  46  Cal.  7 
Emerson  v.  Bergin,  76  Cal.  202,  18  Pac.  264 
Broder  t.  Conklln,  77  Cal.  336,  19  Pac.  513 
Regan  v.  Justice's  Court,  76  Cal.  255,  17  Pac 
195;  Barnard  v.  Lloyd,  85  Cal.  131,  24  Pac, 
658;  Bradford  t.  Joost,  117  Cal.  204,  48  Pac. 
1083. 

[3]  Every  contract  expressed  In  writing 
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carries  with  It  tbe  presumption  of  a  consid- 
eration for  Its  execution;  and  the  burden 
of  showing  a  want  of  consideration  is  upon 
the  party  who  seeks  to  avoid  the  contract. 
Civ.  Code,  §i  1614,  1615;  WUliams  v.  Hail, 
79  Cal.  606,  21  Pac.  965;  Henlse  v.  Enrelu 
Endowment  Association,  etc.,  100  Cal.  429, 
34  Pac.  1089;  Rogers  v.  Schulenberg,  111 
Cal.  281,  43  Pac.  809.  Presumptively  the 
contract  sued  on  in  the  case  at  bar  was  ex- 
pressed In  writing;  and,  that  belag  so,  the 
further  presumption  that  it  was  founded 
upon  a  consideration  necessarily  follows  as 
a  matter  of  law;  and  therefore  It  was  not 
necessary  to  a  good  complaint  that  the  con- 
sideration for  the  contract  should  be  speclfl- 
cally  pleaded. 

The  defendants'  contention  In  this  regard 
Is  based  In  part  upon  the  assumption  that 
the  plaintiff  Is  seeking  relief  by  the  remedy 
of  specific  performance,  and  that  therefore 
plaintiff's  complaint  should*  allege  and  show, 
not  only  an  adequate  consideration  for  the 
contract,  but  that,  as  between  the  parties 
thereto,  it  was  fair  and  Just. 

The  complaint,  however,  contains  none  of 
the  essentials  of  a  cause  of  action  for  the 
specific  performance  of  a  contract  for  the 
purchase  of  personal  property;  and  as  it  is 
readily  apparent  from  the  allegations  of  the 
complaint  that  the  plaintiff  is  not  seeking 
specific  performance  of  the  contract,  it  wUl 
be  neither  necessary  nor  profitable  to  follow 
counsel  for  defendants  In  his  discussion  of 
what  is  required  to  constitute  a  good  com- 
plaint in  an  action  for  specific  performance. 

Plaintiff's  complaint  evidently  proceeds 
upon  the  theory  that  the  contract  for  the 
sale  of  the  stock  was  fully  executed  upon 
the  exercise  of  the  option  to  sell,  and  that 
when  delivery  of  the  stock,  duly  indorsed 
for  transfer,  was  tendered  to  the  defendants, 
title  to  the  same  at  once  became  vested  in 
them,  and  that  upon  their  refusal  to  pay 
the  plaintiff,  electing  to  consider  the  stock 
as  sold,  was  entitled  to  recover  the  pur- 
chase price  thereof. 

[4]  Ordinarily  the  vendor  of  personal 
property,  upon  the  refusal  of  the  vendee  to 
take  the  property  and  pay  the  agreed  price 
therefor,  may  resort  to  one  of  three  reme- 
dies, viz.:  (1)  Standing  on  the  sale,  the  ven- 
dor may  retain  the  property  for  the  vendee 
and  sue  for  the  purchase  price;  (2)  acting 
as  the  agent  of  the  vendee,  the  vendor  may 
resell  the  property,  and  then  sue  to  recover 
the  difference  between  the  contract  price 
and  the  price  obtained  on  the  resale;  or 
(3)  the  vendor  may  treat  and  keep  the  prop- 
erty as  his  own,  and  recover  from  the  vendee 
the  difference  between  the  contract  price  and 
the  market  price  at  the  time  and  pla<;e  of  de- 
livery. 2  Sedg.  on  Dam.  (8th  Ed.)  {  753; 
Lewis  V.  Greider,  49  Barb.  (N.  Y.)  606;  Pol- 
len V.  LeRoy,  30  N.  Y.  549;  Dustan  v.  Mc- 
Andrew,  44  N.  Y.  77. 

[51  Of  course,  in  a  case  where  the  title  to 


the  property  contracted  for  has  not  passed 
to  the  vendee,  the  vendor,  upon  a  breacb  of 
the  contract,  would  have  no  cause  of  action 
for  the  purchase  price.  In  eadi  a  case  the 
vendor  would  be  compelled  to  recoup  his 
loss,  if  any,  solely  by  an  action  for  damag^i 
founded  upon  a  breacb  of  the  vendee's  con- 
tract to  accept  and  pay  for  the  property. 
Civ.  Code,  S  3311. 

If,  in  the  present  case,  the  sale  was  com- 
pleted, and  the  title  to  the  property  sold  had 
actually,  or  In  contemplation  of  law,  passed 
to  the  defendants,  plaintiff  was  within  bis 
rights  in  electing  to  sue  for  the  purchase 
price  of  the  stock;  and  the  sufficiency  of  the 
facts  stated  in  the  complaint  to  constitute  a 
cause  of  action  for  the  recovery  of  the  pur- 
chase price,  rather  than  for  damages  for 
breach  of  contract,  depends  upon  whether 
or  not  the  pleaded  facts  show  a  completed 
sale,  with  title  to  the  property  sold  in  the 
defendants  at  the  time  the  action  was  in- 
stituted. Civ.  Code,  i  3310;  L<a8slng  ▼. 
James,  107  Cal.  348,  40  Pac.  tS34;  Beme&t 
V.  Smith,  15  Wend.  (N.  Y.)  493. 

[S]  While  it  may  be  conceded,  as  contend- 
ed by  counsel  for  defendants,  that  the  contract 
in  controversy  was  at  its  Inception  but  a  mere 
offer  to  purchase,  and  therefore  unilateral 
and  lacking  in  mutuality,  nevertheless  if  it 
be  a  fact,  as  alleged  in  the  complaint,  that 
plaintiff  promptly,  upon  the  expiration  of 
the  time  specified  in  the  contract,  exercised 
blB  option  to  sell  by  an  acceptance  of  the 
offer  to  purchase,  and  then  made  an  Im- 
mediate tender  of  the  stock,  duly  Indorsed 
for  transfer,  the  original  contract  was  there- 
by and  thereupon  transformed  from  a  mere 
offer,  to  purchase  into  an  absolute,  uncondl- 
tioual  binding  contract  of  purchase  and  sale; 
and  from  that  time  on.  If  title  to  the  stock 
had  vested  in  the  defendants,  the  plaintiff 
was  Justified  in  treating  and  suing  upon  the 
completed  transaction  as  if  it  were  an  or- 
dinary contract  of  purchase  and  sale.  Civ. 
Code,  i  3310;  KeUer  v.  Ybarry,  3  CaL  147; 
Lasslng  v.  James,  supra;  Los  Angeles,  eta, 
Co.  V.  Wiltshire,  135  Cal.  658,  67  Pac.  1086; 
Cook  on  Stockholders,  §  334;  Bement  v. 
Smith,  15  Wend.  (N.  Y.)  493;  Sedg.  on  Dam. 
282;  Struthers  v.  Drexel,  122  V.  B.  487-493, 
7  Sup.  Ct  1293,  80  L.  Ed.  1216. 

[7]  It  seems  clear  to  us  that  the  allega- 
tions of  the  plaintiff's  complaint  are  suffi- 
cient to  show  that  title  to  the  stock  was 
transferred  to  and  vested  in  the  defendants. 
By  the  provisions  of  section  1411  of  the  Civ- 
il Code,  an  offer  to  perform  an  executoir 
contract  for  the  purchase  and  sale  of  per- 
sonal property  is  tantamount  to  performance, 
and  vests  the  title  to  the  thing  sold  in  the 
vendee.  That  section  In  substance  provides 
that  the  title  to  personal  property  Is  trans- 
ferred by  an  executory  contract  for  the  sale 
thereof  when  the  seller  prepares  the  thing 
sold  for  delivery,  and  offers  it  to  the  buyer 
with  the  intent  to  transfer  the  title  thereto 
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to  the  buyer.  That,  In  stibstance,  Is  what 
the  plaintiff  alleges  he  did  In  the  case  at 
bar;  and  If  It  be  true,  as  we  think,  that  the 
defendants'  original  offer  to  purchase  was 
merged  Into  a  completed  contract  of  sale  by 
the  plaintiff's  acceptance  of  the  defendants' 
proposal,  and  that  a  tender  of  delivery  vest- 
ed title  in  the  defendants,  then  It  must  fol- 
low that  the  plaintiff's  complaint  states  a 
cause  of  action  for  the  purchase  price  of 
the  stock.  Orr  y.  Blgelow,  20  Barb.  (N.  Y.) 
21;  Bement  v.  Smith,  supra;  Lasslng  v. 
James,  supra. 

The  judgment  appealed  from  Is  reversed, 
with  instructions  to  the  trial  court  to  over- 
rule the  defendants'  demurrer  and  require 
them  to  answer. 

We  concur:  KERRIGAN,  X;  HALL,  J. 


(l»  Cal.  App.  310) 
KBBFB  V.  KEEFB  et  aL     (Civ.  1,005.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia,   June  20,  1912.) 

1.  Specific  Perfobmanck  (§  86*)— Adequacy 
OF  Otheb  Remedif,s. 

The  contract  on  which  one  conveyed  to 
his  mother  his  interest  in  real  estate,  that  she 
would  return  it  to  him  at  her  death,  entitles 
liim  to  specific  performance,  she  not  having 
done  80,  and  not  harinK  sold  the  land;  the 
remedy  at  law  being  inadequate. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  IS  223,  224;  Dec  Dig.  { 
86.*] 

2.  Limitation  of  Aotionb  (|  36*)— Statutb 

Thongh  the  agreement  on  which  one  con- 
veyed land  to  hia  mother,  that  at  her  death 
she  should  return  it  to  him,  was  oral,  yet  un- 
der it,  the  land  being  impressed  with  the  quali- 
ties of  a  resulting  trust  in  the  hands  of  tho^e 
to  whom  she  devised  it,  the  four  years'  limi- 
tation, and  not  the  two  years'  limitation,  for 
action  on  an  oral  contract  applies. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  Si  168-181;  Dec.  Dig. 
S  36.*] 

3.  Frauds,  Statute  or  (S 122*)— Rstkoaotivb 
Operation. 

The  amendments  of  Civ.  Code,  S  1624,  and 
Code  Civ.  Proe.  S  1073,  to  require  contracts 
of  a  certain  nature  to  be  in  writing,  are  not 
retroactive,  with  the  effect  of  making  void  a 
prior  oral  contract,  valid  when  made. 

[Ed.  Note. — For  other  cases,  see  Frauds, 
Statute  of,  Cent.  Dig.  S  271;  Dec.  Dig.  S  122.*] 

4.  Wills  (8  58*)— Contract  to  Devise. 

The  rights  of  one  with  whom  his  mother 
agreed  that  at  her  decease  she  would  leave  cer- 
tain property  to  him  are  the  same  as  though 
she  expressly  agreed  to  make  a  will  in  his  fa- 
vor. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  IS  164,  165;  Dec.  Dig.  |  6a*] 

6.  Pleadino  (S  72*)— Complaint— Pbayib. 

A  complaint  showing  plaintiff  may  be  en- 
titled to  judgment  in  damages  states  a  cause 
of  action,  though  its  allegations  do  not  show 
be  is  entitled  to  the  relief  demanded. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §1  143,  144;    Dec.  Dir.  S  72.*] 


6.  Dismissal  and  Nonsuit  (|  58*)^Gbounds. 

Objection  that  a  complaint  does  not  state 
a  cause  of  action  ia  not  available  on  motion 
for  nonsuit 

[Ed.  Note,— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  8|  134-139;   Dec.  Dig. 

7.  Appeal  and  Ebbor  (|  241*)— Objeotionb 
Below— No  nbuit. 

Variance,  not  having  been  specified  as 
one  of  the  grounds  of  motion  for  nonsuit,  is 
not  available  in  support  of  a  judgment  of  non- 
suit on  appeal  therefrom.  It  should  have  been 
called  to  plaintiff's  attention  that  he  might  rem- 
edy it 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  642;   Dec.  Dig.  S  241.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  George  H.  Caban- 
iss,  Judge. 

Action  by  Charles  Ignatius  Keefe  against 
Elizabeth  A.  Keefe  and  others.  Jndgmoit 
for  defendants ;  plaintiff  appeals.    Reversed. 

Arthur  W.  Perry  and  Henry  Conlln,  for 
appellant  Bartlett  &  Langdon  and  Oulllnan 
&  Hlckey,  for  respondents. 

KERRIGAN,  J.  This.  Is  an  appeal  from  a 
Judgment  entered  upon  an  order  of  nonsuit 
In  an  action  to  enforce  specific  performance' 
of  an  agreement  alleged  to  have  been  made 
between  plaintiff  and  his  mother,  Susan 
Keefe,  deceased,  where  she  promised  to 
make  a  certain  provision  for  htm  in  her 
will. 

Michael  Keefe,  the  plalntUTs  father,  died 
intestate  leaving  at  the  time  of  his  death 
two  parcels  of  valuable  real  estate  In  the 
city  and  county  of  San  Frandsco,  which  e»- 
tate  was  conunnnity  property.  One-halt  of 
his  property  was  given  his  widow,  Susan 
Keefe,  and  the  other  one-half  descended  to 
the  five  children  of  Michael  and  Susan 
Keefe.  As  one  of  such  children,  plaintifCs 
interest  In  the  estate  was  therefore  one- 
tenth. 

At  the  time  of  the  death  of  Michael  Keefe, 
the  plaintiff  was  in  military  service  to  the 
United  States,  and  stationed  In  the  Philip- 
pine Islands.  With  a  view  to  looking  after 
his  Interest  In  the  estate,  he  secured  his 
discharge  from  the  army,  went  to  San  Fran- 
cisco, called  upon  his  mother,  the  adminis- 
tratrix of  the  estate,  and  demanded  his 
share  of  the  property  left  by  hia  father. 
The  property  was  still  in  probate,  undistrib- 
uted, and  this  request,  of  course,  could  not 
be  complied  with.  The  next  day,  at  the  re- 
quest of  Susan  Keefe,  she  and  the  plaintiff 
met  at  the  office  of  her  attorney.  There 
were  also  present  her  attorney,  and  her 
daughters,  with  whom  she  was  at  the  time 
living,  and  who  are  the  principal  beneficia- 
ries under  her  will.  After  considerable  con- 
versation, the  plaintiff  was  ultimately  per- 
suaded to  make  a  transfer  of  his  interest  In 
his  father's  estate  to  his  mother  for  her 
better  maintenance  and  protection  during 
her  life,  with  the  understanding  that  upon 
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his  mother's  death  his  share  in  his  father's 
estate  would  be  returned  to  him. 

Susan  Keefe  died  In  San  Francisco  March 
12,  1909,  leaving  a  last  will  and  testament, 
according  to  the  terms  of  which  she  in  ef- 
fect failed  to  carry  out  her  contract  with 
the  plaintiff.  .  Her  will  was  'subsequently,  to 
wit,  April  6,  1909,  admitted  to  probate,  and 
on  April  14, 1911,  this  action  was  commenced. 

Upon  the  trial  thereof,  as  before  stated, 
a  judgment  of  nonsuit  was  entered  against 
the  plaintiff.  The  motion  for  nonsuit  was 
made  upon  the  following  grounds:  (1)  That 
the  cause  of  action  asserted  by  the  complaint 
on  the  contract  alleged  and  sought  to  be  es- 
tablished and  specifically  enforced  is  barred 
by  section  339  of  the  Code  of  Civil  Proce- 
dure. (2)  That  the  contract  sought  to  be 
established  and  specifically  enforced  is  with- 
in subdivision  7  of  section  1973  of  the  Code 
of  Civil  Procedure.  (3)  That  the  contract 
alleged  is  not  specifically  enforceable. 

Taking  up  the  last  ground  of  the  motion 
first,  defendants  contend  in  effect  that  equi- 
ty ought  not  to  interpose  and  grant  relief 
in  this  case,  because  the  contract  is  vague 
and  indefinite,  and  because  the  plaintiCT  may 
be  fully  and  adequately  compensated  in  mon- 
ey for  the  breach  of  the  alleged  contract 

The  testimony  shows  that  immediately  up- 
on the  plaintifTs  arrival  in  San  Francisco 
he,  at  the  suggestion  of  his  mother,  met  her 
at  the  office  of  her  attorney;  that  the  at- 
torney asked  him  if  he  liad  received  a  letter 
requesting  him  to  deed  his  share  of  bis  fa- 
ther's estate  to  his  mother,  and,  upon  re- 
ceiving a  reply  in  the  afilrmative,  asked  him 
what  he  was  going  to  do  about  it  Plaintiff 
replied  that  he  was  going  to  take  his  share 
of  the  estate;  whereupon  his  mother  com- 
menced to  cry,  and  said,  "Charlie,  are  you 
going  to  take  my  property?  ♦  •  *  Char- 
lie, you  will  be  getting  old  one  of  these  days, 
and  if  you  take  your  share  you  will  only 
squander  it  Let  me  have  it,  and  I  will  give 
it  back  to  you  on  my  death."  He  told  his 
mother  that  upon  those  conditions  she  could 
take  it  At  this  i)olnt  the  attorney  came 
forward  with  the  deed,  and  said:  "Charlie, 
remember,  now,  this  share  that  yon  are  giv- 
ing to  your  mother  will  be  given  back  to 
you  on  her  death."  "These  are  the  condi- 
tions," said  the  plaintiff,  "upon  which  I  am 
going  to  give  it  to  my  mother." 

The  attorney,  who  was  a  witness  for  the 
plaintiff,  testified  that  at  this  meeting  he 
explained  to  plaintiff  that  the  latter's  two 
sisters  had  conveyed,  or  were  going  to  con- 
vey, their  Interests  to  their  mother,  and  it 
was  desired  that  he  should  do  likewise,  In 
order  that  his  mother  might  have  an  income 
for  the  rest  of  her  life  sufficient  to  keep  her 
comfortable;  that  to  this  plaintiff  was 
agreeable,  but  that  he  did  not  want  the  prop- 
erty sold.  In  reply  the  witness  informed 
him  that  his  mother  considered  the  land  in 
question  a  fine  piece  of  property,  producing 


a  good  income,  and  had  no  Idea  of  selling  it; 
that  nevertheless,  if  plaintiff  conveyed  his 
share  to  her,  it  would  be  hers  absolutely, 
and  if  so  advised  she  might  sell  it  In  effect 
the  plaintiff  still  objected ;  but  when  he  was 
informed  that,  if  he  persisted  in  receiving 
bis  share,  his  mother  would  not  bold  the 
land  with  him,  and  that  it  could  be  sold  in 
partition  proceedings,  he  finally  acquiesced 
In  making  a  deed  to  her,  with  the  under- 
standing that  the  share  so  conveyed  should 
be  returned  to  him  on  his  mother's  death. 

Prior  to  receiving  a  conveyance  of  their 
interest  in  the  land  from  all  of  her  children, 
the  mother  made  a  will  in  which  she  stated 
that  it  was  proposed  ttmt  her  sons  and 
daughters  should  deed  to  her  their  five-tenths 
interest  in  their  fa.ther'8  estate,  and  in  the 
said  will  she  devised  and  bequeathed  to  each 
of  her  children,  who  should  thus  convey  to 
her  their  said  interest  a  one-tenth  interest 
in  her  estate.  This  wUl  was  subsequently 
revoked,  and  another  one  executed  in  which 
the  mother  left  all  her  property  to  her 
daughters. 

[1]  We  think  the  contract  disclosed  by  the 
evidence  is  neither  uncertain  nor  unenforce- 
able in  equity.  Even  if  Susan  Keefe  had 
sold  the  land  i)erhaps,  under  a  fair  interpre- 
tation of  the  contract  the  plaintiff  would 
have  been  entitled  to  a  one-tenth  interest  in 
the  proceeds ;  and  possibly  in  that  event  the 
proceeds  would  have  been  in  such  shape  that 
an  action  at  law  would  have  been  entirely 
adequate.  But  under  the  circumstances  pre- 
sented by  the  evidence  it  is  quite  clear,  we 
think,  that  Susan  Keefe  agreed  to  return 
to  the  plaintiff,  at  the  time  of  her  death, 
his  one-tenth  interest  in  this  laud,  provided 
she  had  not  in  the  meantime  sold  the  same. 
She  did  not  sell  the  property ;  she  failed  to 
keep  her  contract,  which  is  definite,  certain, 
and  valid.  He  was  therefore  entitled  to 
some  remedy ;  and,  as  land  was  the  subject- 
matter  of  the  agreement,  as  well  aa  of  this 
suit  the  inadequacy  of  the  legal  remedy  is 
weU  settled,  and  the  Jurisdiction  of  equity 
firmly  established.  Cordano  v.  Feretti,  15 
Cal.  App.  670,  115  Pac.  657;  2  Pom.  Eq. 
Rem.  §  745. 

[2]  As  before  indicated,  this  action  is  bas- 
ed upon  an  oral  contract;  and,  if  it  is  gov- 
erned by  the  provisions  of  section  339,  limit- 
ing the  time  to  commence  actions  on  such 
contracts  to  two  years.  It  Is,  of  course,  bar- 
red. But  under  the  terms  of  the  contract 
the  property  involved  is  impressed  with  the 
qualities  of  a  resulting  trust  in  the  hands 
of  the  defendants.  Duvall  v.  Duvall,  54  N. 
J.  Eq.  581,  35  Atl.  750;  Best  v.  Graiapp,  69 
Neb.  811,  96  N.  W.  641.  99  N.  W.  837,  5  Ann. 
Cas.  491 ;  2  Pom.  Eq.  Rem.  J  746 ;  1  Under- 
bill on  Wills,  !  286.  See  cases  cited  in  note 
to  Johnson  v.  Hubbell,  66  Am.  Dec  7S7.  In 
such  a  case  an  action  may  be  brought  at 
any  time  within  four  years.  Hecht  v.  Sla- 
ney,  72  CaL  363,  14  Pac.  88;  PlUer  v.  S.  P. 
Ry.  Co.,  62  Cal.  42;    Chapman  t.  Bank  of 
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Cal^  VI  Cal.  155,  31  Pac.  896;    Nouguls  v. 
Newlands,  118  Cal.  102,  106,  50  Pac.  3S6. 

[3]  Since  this  contract  was  made,  sections 
1624  of  the  Clrll  Code  and  1973  of  the  Code 
of  Civil  Procedure  have  been  amended  so  ad 
to  require  contracts  like  this  one  to  be  in 
writing;  and  at  the  trial  defendants  Insist 
ed  that  this  contract  came  within  those  sec- 
tions as  amended.  They  have  not  pressed 
the  point  In  this  court,  and  may  be  deemed 
to  have  abandoned  it,  as  well  they  might; 
for  it  is  wholly  without  merit  The  case 
was  not  within  the  sections  as  they  read  at 
the  time  this  contract  was  made.  Stewart 
v.  Smith,  6  Cal.  App.  162,  91  Pac.  667.  And 
certain  it  Is  that  the  amendments  should  not 
have  a  retroactive  effect,  and  operate  to  make 
void  a  contract  valid  at  the  time  of  its  exe- 
cution. 29  Am.  &  Bncy.  of  Law,  814;  20 
Cjrc.  281. 

[4]  There  is  no  merit  in  the  suggestion 
tliat  there  was  no  agreement  to  make  a  will 
It  Is  sufficient  that  Susan  Keefe  promised 
to  leave  the  property  to  the  plaintiff  at  her 
decease.    Best  v.  'Gralapp,  supra. 

[>,  1]  One  other  matter  is  suggested  in 
the  brief  of  respondent,  which  we  will  no- 
tice. While  it  may  be  that  the  allegations 
of  the  complaint  do  not  show  that  the  plain- 
tiff is  entitled  to  the  relief  demanded,  still, 
if  it  shows,  as  is  admitted  by  the  defendants, 
that  he  may  be  entitled  to  a  Judgment  in 
damages,  It  follows,  of  course,  that  the  com- 
plaint states  a  cause  of  action.  Swan  v.  Tal- 
bot, 162  Cal.  142,  94  Pac.  238,  17  L.  B.  A. 
(N.  S.)  1066.  But,  even  if  the  complaint  did 
not  state  a  cause  of  action,  this  objection 
could  not  be  availed  of  on  a  motion  for  non- 
suit. Pacific  Pav.  Co.  v.  VIzeUck.  141  Cal. 
410,  74  Faa  352. 

(7]  If  the  allegations  of  the  complaint  and 
the  proof  do  not  correspond,  there  is  a  va- 
riance ;  but,  the  defendants  not  having  speci- 
fied this  as  one  of  the  grounds  of  their  mo- 
tion for  nonsuit,  we  cannot  here  consider  it 
for  the  first  time.  The  attention  of  the 
plaintiff  should  have  been  called  to  the  sup- 
posed defect,  so  that  he  might  have  an  op- 
portunity to  remedy  it  if  he  desired.  1 
Hayne  on  New  Trial  and  Appeal  [Revised 
Ed.]  fS  115,  HO,  pp.  561  and  577. 

The  Judgment  appealed  from  Is  reversed. 

Wo  concur:     LENNON,  P.  J.;    HALL,  J. 


(U  Cal.  App.  255) 

BAGLlTVr  V.  CITY  AND  COUNTY  OF  SAN 
FRANCISCO  et  al     (Civ.  1,041.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   June  16,  1912.     RehearlDK  De- 
nied by  Supreme  Court  Aug.  14,  1912.) 

1.  Limitation  o»  Actions   (|  95*)— Exeou- 
TOBs'  Salb— Excuse  fob  Delat. 

Where  plaintiff's  action,  to  set  aside  an 
executors'  sale,  piade  in  good  faith  for  value 
to  an  innocent  purchaser,  was  not  brought  un- 
til nearly  20  years  after  she  reached  her  ma- 
jority and  33  years  after  the  sale,  her  mere 
want  of  knowledge  of  the  sale,  when  all  the 


proceedings  were  of  record  and  could  have 
been  discovered  by  inquiry,  did  not  excuse  her 
long  delay,  nor  prevent  the  action  from  being 
barred  by  Code  Civ.  Proc.  §§  1573,  1574,  pro- 
viding that  no  action  shall  be  brought  to  set 
aside  an  executor's  sale,  unless  commenced 
within  three  years  after  final  settlement,  or 
discovery  of  the  grounds  for  setting  it  aside, 
or  within  three  years  after  the  removal  of  any 
legal  disability;  and  it  was  immaterial  whether 
the  purchaser  was  in  possession  of  the  land. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  H  337,  473,  474;  Dec. 
Dig.  I  95.*] 

2.  Jttdoment  (i  617*)— CoiXATEBAi.  Attack 
—Confirmation  of  Executobs'  Sale. 
The  confirmation  of  an  executors'  sale  by 
a  court  of  competent  jurisdiction  in  a  decree 
finding  that  the  sale  was  without  notice,  but 
interpreting  the  will  to  authorize  sale  without 
notice,  was  not  subject  to  collateral  attack  in 
a  suit  instituted  long  afterwards  to  set  aside 
the  sale,  nor  could  the  correctness  of  such  in- 
terpretation of  the  wUl  be  inquired  into;  it 
being  essential  to  any  such  attack  and  inquiry 
to  consider  the  terms  of  the  will — a  course  not 
permitted  in  a  collateral  proceeding. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  ({  959,  960;    Dec  Dig.  {  517.*] 

8.   JunOMBNT      (I      495*)— JUBIBDIOTION— PBE- 

sumption. 

All  intendments  are  in  favor  of  the  valid- 
ity of  the  judgments  of  courts  of  general  Ju- 
risdiction and  of  the  jurisdiction  of  such  courts 
to  render  a  particular  judgment 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  H  933,  934;    Dec  Dig.  {  49S.»] 

4,  EXBCUTORB  AND  Adiunistbatobs    (|  138*) 

— Sale— Notice. 

An  executors'  sale  of  land  pursuant  to 
Probate  Act  (St  1851,  p.  470)  i  177,  in  ef- 
fect in  1872,  which  provides  that  notice  shall 
be  ^ven  by  an  executor  of  the  sale  of  a  tes- 
tator's estate,  unless  there  are  special  direc- 
tions given  in  the  will,  in  which  case  be  shall 
be  governed  by  such  directions,  and  also  pur- 
suant to  a  will  which  makes  no  specific  direc- 
tions as  to  whether  the  sale  shall  be  with  or 
without  notice,  but  provides  that  the  execu- 
tors, within  a  reasonable  time  and  when  they 
think  it  advisable  to  do  so,  shall  sell  the  prop- 
erty, is  not  invalid,  though  no  notice  of  the 
sale  is  given. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {!  560-566, 
568-575;   Dec  Dig.  i  138.*] 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco;  J.  M.  Seawell, 
Judge. 

Action  by  Mary  C.  Bagley  against  the  City 
and  County  of  San  Francisco  and  others. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.     Affirmed. 

John  Hubert  Mee,  for  appellant  Olney, 
Pringle  &  Mannon  and  Page,  McCutchen, 
Knight  ft  Olney,  for  respondent  Walker 
EVlvTln  T.  Cooper,  for  respondent  Bennett 
A.  H.  Redlngton,  for  respondents  Redlngton. 
Solomon  Bloom,  for  respondent  David  O. 
Bloom.  Stoney,  Rouleau  &  Stoney,  for  i«- 
spondents  Solomon  Bloom  and  others. 

BURNETT,  J.  The  action  was  brought  to 
quiet  title  to  certain  real  property  in  Sap 
Francisco,  and  the  Judgment  in  favor  of  de- 
fendants was  rendered  upon  an  agreed  state- 
ment of  facts.    It  appears  that,  on  Novem- 
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ber  9,  1869,  one  Charles  F.  Hamilton  and 
Monroe  Greenwood  became  the  owners  of 
the  premises  by  virtue  of  a  deed  from  the 
city  and  county  of  San  Francisco,  Hamilton 
died  on  November  14,  1872,  leaving  a  will, 
by  which  he  disposed  of  all  of  bis  personal 
property  and  directed,  in  a  codicil  thereto, 
that  his  executors  sell  all  of  his  real  prop- 
erty In  the  city  and  county  of  San  Francisco 
and  invest  the  proceeds  thereof  in  United 
States  government  bonds  for  the  benefit  of 
his  widow,  Mary  C.  Hamilton,  and  his  only 
child,  Mary  C.  Hamilton,  now  Mary  O.  Bag- 
ley,  platntlfl  herein.  The  will  was  admitted  to 
probate  on  December  3,  1872,  and  the  execu- 
tors, acting  under  the  authority  contained  In 
said  codicil  proceeded,  on  March  3,  1876,  to 
sell  the  real  property  at  private  sale  and  with- 
out any  notice  to  the  public.  The  executors 
rendered  to  the  court  a  proper  return  and 
account  of  the  sale,  showing  that  they  had 
sold  to  Monroe  Greenwood,  for  the  sum  of 
$3,991,  the  various  tracts  of  land  described 
In  the  retnrn,  and  they  prayed  for  an  order 
of  confirmation.  At  the  hearing  of  the  re- 
turn, on  March  19,  1875,  after  proper  notice 
given,  the  court  appointed  Timothy  D.  Bear- 
don  attorney  to  represent  the  minor  belr  in 
the  proceeding  and  made  its  decree,  adjudg- 
ing that  "said  sales  were  duly  made  under 
the  powers  conferred  On  said  executors  un- 
der the  will  of  deceased,  and  that  the  same 
are  hereby  confirmed,  approved,  and  declared 
valid,  and  said  executors  are  hereby  au- 
thorized and  empowered  to  execute  convey- 
ances of  said  land  to  said  purchaser  upon 
receiving  the  purchase  price  aforesaid."  The 
court  found  that  "said  sale  was  at  private 
sale,  and  no  notice  of  the  time  or  place  of 
said  sale  was  given  previous  to  the  sale," 
and  "that  the  executors  were  fully  authorized 
and  empowered  by  said  will  to  sell  the  es- 
tate of  the  deceased  without  any  order  of 
court,  and  that  said  sales  were  legally  made 
and  ^irly  conducted,  and  that  the  sums  bid 
for  said  lots  were  not  disproportionate  to 
the  value  thereof,  and  that  a  sum  exceeding 
such  bids  by  at  least  10  per  cent,  cannot  be 
obtained."  A  deed  of  the  interest  of  said 
estate  to  Monroe  Greenwood  was  executed  by 
the  executors  on  the  25th  day  of  March,  1875, 
and  recorded  In  the  office  of  the  county 
recorder  on  AprU  2,  1875.  The  defendants 
thereafter,  by  payment  of  what  was  con- 
sidered the  full  value  of  said  property  and 
vrithout  knowledge  of  any  claim  of  plaintiff, 
sncceeded  to  all  the  right,  title,  and  Interest 
of  Ore^iwood  in  and  to  the  premises  in  con- 
troversy. On  AprU  29,  1875,  a  decree  of 
final  distribution  was  made  in  the  estate  of 
Hamilton,  which,  after  distributing  certain 
personal  property  not  Involved  herein,  dis- 
tributed all  of  the  rest,  residue,  and  re- 
mainder of  the  property  of  the  decedent, 
whether  then  known  or  discovered,  to  the 
widow  of  deceased  and  plaintUf  herein,  share 
and  share  alike;   no  specific  mmtion  being 


made  in  said  decree  of  any  real  property. 
A  certified  copy  of  said  decree  was  recorded 
the  same  day  in  the  county  recorder's  office. 
Monroe  Greenwood  and  his  successors  In 
Interest  have  paid  all  taxes  levied  or  Im- 
posed upon  the  property  and  also  all  street 
assessments. 

With  the  exception  of  the  pieces  claimed 
by  W.  P.  Bedlngton,  George  M.  Rolph,  and 
Margaret  Jane  Walker,  the  property  Involved 
has  at  all  times  been  vacant,  open,  unfenced, 
uncultivated,  and  unused.  On  December  1, 
1907,  W.  P.  Kedlngton  and  George  M.  Bolph 
Inclosed  by  a  substantial  fence  the  land 
claimed  by  them,  and,  between  the  Ist  day 
of  July  and  the  Ist  day  of  November,  1907, 
Margaret  Jane  Walker  built  substantial  im- 
provements upon  the  lot  claimed  by  ber,  of 
the  value  of  $11,000;  but  these  improvemoits 
were  made  without  the  knowledge  or  consent 
of  plaintiff.  Plaintiff  made  no  claim  to  any 
of  the  property  until  February  1,  1905,  and 
since  that  date  she  has  asserted  her  right  to 
an  undivided  one-fourth  interest  therein. 
Aa  to  her  claim,  the  various  defendants  had 
no  knowledge,  other  than  such  knowledge  aa 
was  imparted  by  the  public  records  of  the 
various  documents  set  forth  In  the  agreed 
statement  of  facts.  At  the  time  of  the  said 
probate  sale,  plaintiff  was  of  the  age  of  fonr 
years.  She  reached  her  majority  in  1889, 
and  she  brought  this  action  19  years  there- 
after, to  wit,  on  the  11th  day  of  Janaary, 
1908. 

The  answers  denied  plaintiff's  title,  averred 
ownership  in  defendants,  pleaded  the  statute 
of  limitations  as  embodied  in  sections  31S, 
343,  and  1573  of  the  Code  of  Civil  Procedure, 
set  up  the  facts  In  reference  to  said  probate 
sale,  and  presented,  also,  the  defense  of 
laches  and  estoppel. 

All  the  various  contentions  made  and  ar- 
gued by  counsel  in  their  exhaustive  briefs 
revolve  about  the  vital  consideration  as  to 
the  legal  effect  of  the  said  probate  sale  made 
by  the  executors  to  Greenwood.  In  fact, 
appellant's  cause  is  grounded  upon  the  prop- 
osition that  "the  attempted  sale  in  probate 
to  Monroe  Greenwood  wis  a  nullity,  for  the 
reason  that  it  was  made  at  private  sale  and 
without  notice  as  required  by  law."  The 
basis  for  the  contention  is  that  the  law  In 
force  at  the  time  of  the  death  of  Hamilton 
controlled  the  proceeding,  and  that  its  man- 
date required  the  executors  to  give  notice  of 
the  sale.  Section  177  of  the  Probate  Act 
(St  1851,  p.  470),  in  effect  at  that  time,  No- 
vember 14,  1872,  directed  that,  "if  the  testa- 
tor shall  make  provision  by  his  will,  or  des- 
ignate the  estate  to  be  appropriated  for  the 
payment  of  his  debts,  the  expenses  ot  ad- 
ministration or  family  expenses,  they  shall 
be  paid  according  to  the  provisions  of  the 
will  and  out  of  the  estate  thus  appropriated. 
80  far  as  the  same  may  be  sufficient,"  and 
the  following  section,  178,  as  amended  by 
St  1861,  p.  645,  provided  that  "when  such 
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provision  has  been  made,  or  any  property 
directed  by  the  will  to  J>e  sold,  whether  for 
payment  of  debta,  or  expenses,  or  for  any 
other  purpose,  the  executor  or  administrator 
with  the  will  annexed  may  proceed  to  sell 
without  the  order  of  the  probate  court  but 
he  shall  he  bound,  as  an  administrator,  to 
give  iiotice  of  the  sale,  and  to  return  accounts 
thereof  to  the  court,  and  to  proceed  in  malt- 
ing the  sale  in  all  respects  as  If  It  were  made 
under  the  order  of  the  court,  unless  there 
are  special  directions  given  in  the  will,  in 
which  case  he  shall  be  governed  by  such 
directions ;  but  In  all  cases,  no  sale  shall  be 
valid  unless  confirmed  by  the  court  under 
the  rules  prescribed  in  cases  of  sales  of  real 
estate  by  an  administrator."  The  clause  of 
the  will  involved  herein  is:  "And  I  declare 
It  to  be  my  desire  that  my  executors  within 
a  reasonable  time,  and  when  they  think  it 
advisable  to  do  so,  to  sell  all  my  real  estate 
In  the  city  of  San  Francisco,  and  invest  the 
proceeds  from  such  sale  in  United  States 
government  bonds."  It  is  contended  that 
this  does  not  amount  to  a  direction  for  the 
sale  of  any  real  property,  and,  since  there  is 
no  provision  In  the  will  for  the  payment  of 
debts,  expenses  of  administration,  or  family 
allowance,  the  case  is  not  brought  within  the 
exception  that  obviates  the  order  of  sale  by 
the  court  and  the  notice  required  by  the 
statute;  or,  at  any  rate,  if  said  language  of 
the  will  is  construed  as  equivalent  to  a  direc- 
tion to  sell.  It  was  still  necessary  to  give  the 
proper  notice  to  make  the  sale  valid. 

Against  this  view  thus  generally  stated 
are  opposed  various  contentions  of  respond- 
ents, among  them,'  that  the  action  is  barred 
by  section  1573  of  the  Code  of  Civil  Pro- 
cedure; that,  having  received  the  purchase 
money  for  the  said  probate  sale,  appellant 
Is  deemed  to  have  ratified  the  proceeding, 
and  It  Is  now  too  late  for  her  to  question 
It ;  that  the  failure  to  give  notice  of  said  sale 
Is  not  a  defect  that  can  be  taken  advantage 
of  lA  a  collateral  attack;  that  the  law  In 
effeci;  at  the  time  of  sale,  and  not  that  at 
the  time  of  the  death  of  the  testator,  applies, 
and  under  said  law  no  notice  was  required; 
and  that,  under  a  fair  construction  and  rea- 
sonable application  of  said  section  178  of 
the  Probate  Act,  as  it  stood  in  1872,  the  sale 
must  be  held  to  be  regular  and  valid. 

Said  section  1573  of  the  Code  of  Civil  Pro- 
cedure reads  as  follows:  "No  action  for  the 
recovery  of  any  estate  sold  by  an  executor 
or  administrator,  under  the  provisions  of 
this  chapter,  can  be  maintained  by  any  heir 
or  other  person  claiming  under  the  decedent, 
unless  it  be  commenced  within  three  years 
next  after  the  settlement  of  the  final  account 
of  the  executor  or  administrator.  An  action 
to  set  aside  the  sale  may  be  instituted  and 
maintained  at  any  time  within  three  years 
from  the  discovery  of  the  fraud,  or  other 
grounds  upon  which  the  action  Is  based." 
Section  1574,  following,  provides  that  "the 


preceding  section  shall  not  apply  to  minors 
or  others  under  any  legal  disability,  to  sue 
at  the  time  when  the  right  of  action  first 
accrues;  but  all  such  persons  may  commence 
an  action  at  any  time  within  three  years 
after  the  removal  of  the  disability." 

[1]  As  we  have  seen,  10  years  elapsed  aft- 
er plaintiff  ceased  to  be  a  minor  before  she 
brought  the  action,  and  this  was  33  years 
after  said  probate  sale.  It  thus  appears  that  ' 
plaintiff  Is  unmistakably  brought  within  the 
clearly  expressed  inhibition  of  said  statute  o:' 
limitations,  unless  it  can  be  said  that,  by  rea 
son  of  the  want  of  actual  knowledge  of  th6 
claim  of  respondents,  the  bar  of  the  statute 
does  not  operate  against  her.  The  portion  oZ 
the  stipulated  facts  in  ipolnt  la  as  follows:' 
"The  said  Monroe  Greenwood  and  his  gran- 
tees and  his  successors  in  interest  after  him 
claimed  ownership  of  said  real  property  un- 
der said  will  and  probate  proceedings  and 
other  documents  hereinbefore  set  out,  but  as 
to  said  claims  plaintiff  had  no  knowledge, 
other  than  such  knowledge  as  can  be  Imputed 
to  her  from  the  existence  of  the  records  here- 
inafter set  out  and  referred  to,  •  •  • 
until  the  commencement  of  this  action."  It 
might  be  claimed,  therefore,  that,  since  plain- 
tiff acquired  knowledge  of  the  probate  sale 
within  3  years  of  the  beginning  of  the  action, 
this  circumstance  constitutes  one  of  the  "oth- 
er grounds  upon  which  the  action  is  based," 
and  that  she  Is  thus  brought  within  the  ex- 
ception provided  for  in  said  section  1573. 
But  the  want  of  actual  knowledge  of  the  sale 
does  not  Justify  her  long  delay  In  bringing 
the  action.  The  burden  was  obviously  cast 
upon  her  to  excuse  her  Ignorance  of  the  pro- 
ceedings In  her  father's  estate.  They  were 
matters  of  public  record,  and  It  was  her  legal 
duty,  at  least  after  reaching  her  majority, 
to  make  Inquiry  concerning  them.  If  she 
had  so  inquired,  the  result  would  have  been 
the  discovery  of  the  fact  that  this  Identical 
property  was  sold  In  1875,  for  Its  full  value, 
by  the  executors  of  her  father's  estate,  and 
she  would  have  known  that^  In  order  to 
maintain  an  action  to  recover  said  property, 
or  any  portion  of  It,  she  must  proceed  not 
later  than  1892.  The  situation.  In  brief,  is 
simply  this:  With  the  means  of  knowledge 
available,  and  without  offering  any  excuse 
for  her  failure  to  make  inquiry,  plaintiff 
waits  for  nearly  20  years  after  reaching  her 
majority  and  then  institutes  proceedings  to 
set  aside  a  sale  made  to  an  Innocent  pur- 
chaser for  value  by  the  executors  of  her  fa- 
ther's estate  in  the  utmost  good  faith  and  by 
virtue  of  a  purported  power  in  the  will,  and 
afterwards  confirmed  by  a  solemn  decree  of 
the  court.  No  Judicial  tribunal,  with  proper 
regard  for  vested  interests  and  that  vrlse 
public  policy  which  fosters  the  stability  of 
titles,  should  allow  her  want  of  actual  knowl- 
edge of  the  adverse  claims  to  operate,  under 
such  circumstances,  to  protect  her_  from  the 
bar  of  the  statute.    In  Doinis  T.'BInt,  122 
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Cal.  39,  54  Pac.  378,  68  Am.  St.  Rep.  17,  the 
action  was  to  recover  possession  of  a  tract 
of  land  and  to  set  aside  a  sale  thereof  made 
in  probate,  and  It  was  stated  in  tbe  opinion 
by  Commissioner  Brltt,  referring  to  tbe  same 
statute  of  limitations,  that  "it  is  further 
claimed  that  the  case  is  talcen  from  the  op- 
eration of  tbe  statute  by  the  averment  that 
.  the  grounds  of  tbe  action  were  discovered 
within  a  year  next  before  the  commencement 
of  the  suit  Aside  from  other  considerations 
which  may  bear  on  this  point,  the  statement 
of  the  complaint  is  insufficient  for  the  pur- 
pose claimed,  because  unaccompanied  by  any 
explanation  of  the  failure  to  acquire  knowl- 
edge earlier — so  as  regards  the  adult  plain- 
tiffs, at  least."  If  a  mere,  allegation  in  the 
complaint  of  the  want  of  knowledge  is  insuffi- 
cient, clearly  a  stipulation  of  like  import 
falls  short  of  meeting  the  requirement  of  the 
rule.  Tbe  Chief  Justice,  in  his  concurring 
opinion,  discusses  the  matter  at  length,  and 
declares  that  "under  this  section  [1574,  su- 
pra] I  think  it  appears  from  the  complaint 
that  the  action  of  tbe  two  plaintiffs  herein, 
who  were  more  than  three  years  past  their 
majority  when  the  original  complaint  was 
filed,  was  barred,  and  that  the  ruling  of  the 
court  sustaining  the  demurrers  as  to  them 
was  correct,  and  that  the  Judgment  as 
against  them  should  be  affirmed  upon  this 
ground  alone.  They  are  not  saved  by  their 
allegation  that  the  facts  upon  which  their 
action  Is  founded  came  to  their  knowledge 
within  three  years  of  the  commencement  of 
the  action,  because  they  offer  no  explanation 
or  excuse  for  their  ignorance." 

In  Moore  v.  Boyd,  74  CaL  171,  15  Pac. 
671,  it  is  said:  "For  the  purposes  of  the 
statute  of  limitations,  if  the  means  of  knowl- 
edge exist,  and  the  circumstances  are  such 
as  to  put  a  man  of  ordinary  prudence  on  In- 
quiry, it  wfll  be  held  that  there  was  knowl- 
edge of  what  could  have  been  readily  ascer- 
tained by  such  inquiry.  This  rule  is  applied 
both  In  equity  (New  Albany  v.  Burke,  11 
Wall.  107  [20  L.  EM.  155);  National  Bank  v. 
Carpenter,  101  U.  S.  576  [25  L.  Ed.  815])  and 
at  law  (Bailey  v.  Glover,  2  Wall.  349  [22  L. 
Ed.  636];  Wood  v.  Carpenter,  101  U.  S.  141 
[25  Lu  Ed.  807])." 

The  effect  of  the  corresponding  section  190 
of  the  Probate  Act  received  consideration  in 
the  early  case  of  Harlan  v.  Peck,  33  Cal.  515, 
91  Am.  Dec.  653.  The  only  substantial  differ- 
ence between  the  language  of  that  section 
and  the  provision  before  us  is  that  the  for- 
mer required  tbe  action  to  be  brought  within 
three  years  next  after  the  sale,  instead  of  the 
settlement  of  the  final  account  as  now.  In 
the  Harlan  Case  the  court,  through  Mr.  Jus- 
tice Sanderson,  said:  "Whether  this  lan- 
guage embraces  sales  which  are  made  under 
order  of  the  probate  courts  which  are  void 
for  the  want  of  Jurisdiction,  or  only  such 
sales  as  are  merely  voidable,  is  the  question. 
There  is  nothing  in  the  policy  or  language  of 


the  statute  which  excludes  void  sales  from 
its  operation.  The  policy  of  the  statute  is  to 
quiet  titles  to  real  estate  sold  by  order  of  the 
probate  courts.  In  view  of  that  policy  mere- 
ly, there  can  be  no  distinction  between  sales 
which  may  be  termed  void  for  the  want  of 
Jurisdiction  and  those  which  are  voidable 
only.  Nor  is  there  anything  in  the  language 
of  the  statute  which  .creates  such  a  distinc- 
tion. *  *  *  To  tbe  phrase  in  question 
there  is  added  no  qualification:  and  hence,  if 
it  restricts  the  limitation  at  all,  it  excludes 
all  sales  which  are  not  'according  to  tbe  pro- 
visions of  the  chapter,'  which  includes  void- 
able as  well  as  void  sales."  The  authority  of 
this  case  Is  recognized  in  subsequent  deci- 
sions of  the  Supreme  Court,  and  it  would 
probably  be  admitted  as  decisive  of  tbe  con- 
troversy, were  it  not  for  some  expressions 
used  in  the  opinion  found  in  Gage  v.  Downey, 
94  Cal.  241,  29  Pac.  635,  and  in  Campbell  v. 
Drais.  125  Cal.  253,  57  Pac.  994.  But  those 
cases  in  their  facts  are  .so  dissimilar  to  the 
case  at  bar  that  they  can  be  of  little,  if  any, 
assistance  here.  The  distinction  is  clearly 
pointed  out  by  respondents,  and  it  is  mani- 
fest that  these  cases  are  not  inharmonious 
with  the  other  decisions  of  the  Supreme 
Court. 

In  the  Gage  Case  the  defendants  did  not 
claim  under  the  probate  sale  at  all.  They 
set  up  a  sale  to  a  man  by  the  name  of  Car- 
lisle, with  whom  they  were  not  in  privity. 
The  sale  to  Carlisle  was  unquestionably  void, 
and  tbe  contention  of  defendants  was  that 
plaintiff  could  not  recover  of  them  because 
there  had  been  a  void  probate  sale  to  a 
stranger,  which  sale  had  remained  unat- 
tacked  for  more  than  three  years.  The  deci- 
sion Is  grounded  upon  the  well-known  doc- 
trine that  the  statute  of  limitations  creates 
a  personal  privilege  that  may  be  waived,  and 
that,  in  order  to  be  available,  it  must  be 
claimed  by  one  upon  whom  the  privilege  is 
conferred. 

While  not  actually  determined  by  the 
court.  It  seems  to  have  been  conceded  that 
if  the  action  had  been  against  Carlisle  be 
might  have  urged  successfully  the  statute  of 
limitations;  the  court  stating:  "Here  it  is 
conceded  that  no  title  vested  In  Carlisle  un- 
der the  probate  sale,  and  that  the  facts  exist 
which,  under  this  section  of  the  Code,  de- 
prive plaintiffs  of  the  right  to  bring  an  ac- 
tion for  the  recovery  of  the  land" — that  is,  as 
against  Carlisle.  Appellant  calls  attention 
to  the  fact  that  in  the  Gage  Case,  supra,  the 
purctiaser  under  the  probate  sale  had  not  tak- 
en i)ossession  of  the  property,  and  that  this 
circumstance  was  considered  of  some  im- 
portance by  the  court  But  it  is  obvious  that 
the  court  was  considering  this  particular 
statute  of  limitations  in  connection  with  the 
question  of  title.  The  purpose  was  to  make 
the  position  plain  that  a  void  sale  of  itself 
could  not  create  and  it  would  not  ripen  into 
title,  no  matter  how  much  time  had  elapsed. 
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but  that,  under  the  provisions  of  the  statute, 
it  could  be  set  up  simply  as  a  bar  to  prevent 
the  assertion  of  title  in  another.  It  occurred, 
however,  to  the  author  of  the  opinion  that, 
if  possession  were  taken  under  a  void  sale, 
then  the  purchaser  might  assert  title  In  him- 
self. This  Is  true,  because  occupancy  con- 
fers a  species  of  title  which  may  be  purchas- 
ed and  sold,  and  for  the  recovery  of  which 
an  action  may  be  maintained  against  one 
having  no  better  title  (section  1006,  Civ. 
Code;  King  v.  Gotz,  70  Cal.  240,  U  Pac.  656); 
and  possession,  when  adverse,  as  Is  well 
Icnown,  may  ripen  Into  a  perfect  title.  This 
accounts  for  the  expression  In  the  opinion: 
"It  appears  that  Carlisle  never  entered  Into 
possession  of  this  land  under  his  purchase, 
and  to  hold  that,  under  the  circumstances  as 
here  depicted,  the  Interest  of  the  heirs  was 
transferred  to  Carlisle  would  be  novel  In  the 
extreme;  but  we  do  not  deem  it  necessary  to 
discuss  that  question."  The  case  does  not 
decide  that.  In  order  to  take  advantage  of 
this  statute  of  limitations,  the  purchaser 
must  enter  into  actual  possession  of  the  prop- 
erty. This  would  be  adding  something  that 
the  Legislature  has  not  provided.  Of  course, 
there  may  be  circumstances  where  the  ques- 
tion of  possession  would  affect  the  applica- 
tion of  the  statute,  but  to  agree  with  appel- 
lant's contention  here  would  be  to  exclude 
unoccupied  land  altogether  from  the  opera- 
tion of  said  section  1573  of  the  Code  of  Civil 
Procedure.  We  can  find  no  warrant  for  this 
position. 

In  the  Campbell  Case,  supra,  it  was  held 
that  the  probate  sale  to  one  Hfewltt  was 
void.  He  held  and  occupied  the  premises  for 
a  few  days  and,  on  March  11,  1874,  he  con- 
Yeyed  the  land  to  one  Cross,  who  occupied 
it  till  February,  1876,  when  he  conveyed 
the  whole  In  severalty  to  one  Church,  who 
bad  entered  Into  possession  of  the  property 
and  was  occupying  it  at  the  time  of  the  trial. 
While  Cross  was  In  possession,  he  allowed 
the  widow  of  John  A.  Campbell,  deceased,  to 
build  a  house  uimn  a  portion  of  the  land  and 
to  occupy  It  with  her  minor  children,  and  in 
1876  Church  married  the  widow,  and  the 
children  continued  to  live  there  with  Church 
and  their  mother.  They  were  raised  and 
treated  by  Church  substantially  as  if  they 
had  been  his  own  children,  and  he  recognized 
their  interest  In  the  property,  and,  before  the 
execution  of  the  mortgage  under  which  ap- 
pellants claimed,  be  said  to  all  the  plaintiffs 
that  they  owned  one-half  of  the  property, 
and  he  told  the  mortgagee  that  the  children 
owned  one-half  and  called  bis  attention  to 
an  abstract  of  title  showing  that  fact,  and 
the  mortgagee  thereupon  agreed  to  take  the 
mortgage  with  the  knowledge  that,  although 
It  covered  the  whole  title  to  the  land,  yet  It 
probably  would  be  good  for  only  an  undivid- 
ed one-half.  All  the  plaintiffs  had  attained 
their  majority  a  little  more  than  three  years, 
and  the  final  account  of  the  administration 


of  the  estate  of  Campbell  had  been  settled 
more  than  three  years,  before  the  commence- 
ment of  the  action.  It  was  therefore  argued 
that  the  action  was  barred  by  section  1573 
of  the  Code  of  Civil  Procedure;  but  the  Su- 
preme Court  held  that  It  had  no  application, 
since  "plaintiffs  had  no  cause  of  action 
against  Church,  for  be  acknowledged  their 
title  and  was  holding  for  them  as  a  tenant  in 
common,  and  they  could  not  have  litigated 
their  title  In  the  foreclosure  suit  because 
they  held  by  a  paramount  title,  ana  not  un- 
der the  mortgagor." 

Neither  of  these  cases  can  be  said  to  favor 
the  addition  of  a  new  element  to  the  said 
statute,  or  to  manifest  a  purpose  on  the  part 
of  the  Supreme  Court  to  depart  from .  the 
plain  and  unequivocal  language  of  the  legis- 
lative intent 

[2]  But  the  contention  of  appellant  in  ef- 
fect is'  that  the  executors,  by  reason  of  their 
failure  to  give  notice  of  the  sale,  did  not 
properly  exercise  the  power  committed  to 
them  by  the  will.  This  question,  however, 
as  already  Indicated,  was  determined  by  the ' 
court  in  a  solemn  Judgment  confirming  the 
sale,  and  It  cannot  be  again  litigated  In  this 
collateral  proceeding.  There  Is  no  dlsputp 
that  the  statute  required  the  court  to  deter- 
mine whether  the  sale  was  valid.  By  virtue 
of  the  decree,  whose  terms  have  already  ap- 
peared, the  court  did  determine  that  the  sale 
was  legally  made,  and  that  the  executors, 
In  making  the  sale,  properly  exercised  the 
power  conferred  upon  them  by  the  will  of 
the  deceased.  It  cannot  be  doubted  that  the 
court  bad  Jurisdiction  to  render  this  decree. 
The  will  had  been  admitted  to  probate;  it 
contained  a  direction  to  the  executors  as  to 
the  sale  of  the  real  property;  they  had  pro- 
ceeded to  make  a  sale,  and  had  filed  in  the 
court  a  proper  return,  wliich,  after  due  no- 
tice, came  on  for  hearing.  The  court  found, 
it  Is  true,  that  no  notice  of  the  sale  was 
given  by  the  executors ;  but  the  court  so  in- 
terpreted the  will  that  no  notice  was  required, 
and  appellant  now  seeks,  more  than  30  years 
thereafter,  to  reverse  that  ruling.  The  only 
possible  question  of  controversy  before  the 
court  was  the  proi)er  construction  of  the  will, 
as  to  whether  It  authorized  the  executors  to 
sell  without  notice.  The  court  determined 
that  It  clothed  the  executors  with  that  pow- 
er, and  If  we  are  to  attribute  to  Judgments 
their  necessary  Incidents  it  must  be  held 
that  the  construction  of  the  will  can  no 
longer  be  open  to  dispute.  If  the  decree 
showed  upon  its  face  that  It  was  necessarily 
invalid,  a  different  question  might  be  pre- 
sented; but  It  cannot  be  declared,  from  an 
Inspection  of  the  decree,  that  the  Judgment 
was  even  erroneous — much  less  that  there 
was  any  want  of  Jurisdiction  on  the  part  of 
the  court  To  reach  even  the  conclusion  that 
the  court  committed  an  error  In  confirming 
the  sale,  we  must  travel  beyind  the  decree 
and  consider  the  terms  of  the  will ;  in  other 
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words,  a  part  of  the  evidence  npon  wblcb 
the  court  based  Its  judgment.  This  Is  not 
permitted  in  a  collateral  proceeding.  Emmery 
V.  Klpp,  154  Cal.  83,  97  Pat  17,  19  I*  B.  A. 
(N.  S.)  983,  129  Am.  St  Bep.  141,  16  Ann. 
Cas.  792.  But  if  we  were  to  do  so  the  re- 
sult would  be,  under  well-established  princi- 
ples, to  leave  the  Judgment  undisturbed  and 
unaffected  by  this  action. 

[3]  Of  course,  "all  Intendments  are  in  fa- 
vor of  the  validity  of  Judgments  of  courts  of 
general  Jurisdiction,  and  the  Jurisdiction  of 
such  courts  In  rendering  a  particular  Judg- 
ment Is  conclusively  presumed  to  have  been 
acquired,  unless  the  record  itself  shows  to 
the  contrary."  Morrissey  t.  Qray  (Sup.)  124 
Pac  246. 

There  would  be  more  plausibility  In  appel- 
lant's contention  if  there  were  no  pretense 
of  power  to  sell  conferred  by  the  will,  and 
her  claim  would  undoubtedly  possess  merit 
if  such  power  were  prohibited  by  law;  but 
no  situation  of  that  kind  Is  presented. 

The  two  cases  cited  by  respondents,  Bicb- 
ardson  v.  Butler,  82  Cal.  174,  23  Paa  9,  16 
Am.  St  Bep.  101,  and  Zilmer  t.  Oerichten, 
111  Cal.  73,  43  Pac.  408,  afllrm  the  principle 
that  is  applicable  here  to  the  said  Judgment 
of  confirmation.  In  the  former,  the  action 
being  to  quiet  title,  one  of  the  contentions 
was  that  notice  of  the  probate  sale  was  not 
posted  as  required  by  law;  but  the  Supreme 
Court,  through  Mr.  Justice  McFarland,  said: 
"The  probate  court,  in  its  order  confirming 
the  sale,  declared  that  the  notice  was  posted 
in  three  public  places.  Respondent  Intro- 
duced evidence  against  the  objection  of  ap- 
pellants, with  intent  to  show  that  one  of  the 
places  was  not  a  public  place,  within  the 
meaning  of  the  Code.  But  surely  the  court, 
having  Jurisdiction  of  the  proceeding,  could, 
within  that  Jurisdiction,  find  the  fact  that 
the  place  was  a  public  place;  and  such  find- 
ing cannot  be  attacked  collaterally."  Fur- 
thermore, we  may  adopt  as  peculiarly  ap- 
propriate in  this  case  the  following  language 
of  the  court:  "It  may  be  remarked  that 
there  is  no  pretense  that  the  sale  under 
which  appellants  claim  was  in  fact  fraudu- 
lent, or  without  adequate  consideration,  or 
in  any  way  unfair.  To  the  objections  made 
to  it  may  well  be  applied  that  often  abused 
word  'technical';  and  we  do  not  think,  they 
are  sufficient  to  overturn,  for  want  of  juris- 
diction, the  solemn  judgment  of  a  court,  or 
to  destroy  a  title  to  realty  honestly  ac- 
quired." 

In  the  Zilmer  Case,  supra,  it  is  said  that, 
"conceding,  however,  that  the  proceeding  for 
confirmation  of  the  sale  was  irregular  as 
claimed,  and  that  notice  of  the  sale  was  not 
published  for  the  time  required  by  the  order 
of  the  court,  yet  these  Irregularities  or  errors 
in  the  exercise  of  unquestionable  jurisdic- 
tion would  not  invalidate  the  sale  nor  the 
administrator's  deed  to  the  extent  of  mak- 
ing them  vulnerable  to  the  collateral  attack 


made  npon  them  In  the  court  below.  Juris- 
diction existing,  any  order  or  Judgment  is 
conclusive  in  respect  to  its  own  validity  in 
a  dispute  concerning  any  right  or  title  de- 
rived through  it,  or  anything  done  by  virtne 
of  Its  authority." 

The  vice  of  appellant's  argument,  let  It  be 
repeated,  is  in  the  assumption  tbat  tbe 
court  confirmed  the  sale  in  the  face  of  an 
affirmative  showing  that  the  notice  required 
by  the  statute  was  not  given;  whereas  tbe 
truth  is  the  court  determined  that,  under  tbe 
provisions  of  the  will,  no  notice  was  requir- 
ed, and  thus  was  effect  given  to  tbe  intent  of 
the  testator  as  found  by  the  court  This  judi- 
cial construction  of  the  will  is  as  effective 
now  as  it  would  be  if  it  had  been  made  in  a 
decree  of  distribution,  instead  of  an  order 
confirming  the  probate  sale. 

In  the  cases  cited  by  appellant,  there  was 
either  9.  direct  attack  upon  the  Judgment,  or 
else  it  appeared  that  the  court  had  no  Jnris- 
dlction,  either  of  the  person  or  of  tbe  sub- 
ject-matter; and  hence  the  Judgment  was 
void. 

In  Townsend  y.  Tallant,  33  CaL  45, 91  Am. 
Dec.  617,  the  order  to  show  cause  why  tbe 
sale  should  not  be  made  was  not  published 
four  weeks  as  required  by  the  statute.  Xtae 
statute  indubitably  required  such  publica- 
tion, and  the  probate  court,  in  its  order  con- 
firming the  sale,  expressly  found  that  tbe 
order  to  show  cause  had  been  duly  adver- 
tised for  three  weeks.  It  was  held  that  tbe 
order  confirming  the  sale  was  without  juria- 
dlctlon,  amd  could  be  coUaterally  attacked. 
The  court  said,  through  Mr.  Justice  Shaf ter : 
'The  sale  being  void,  there  was  no  subject- 
matter  upon  which  the  order  of  confirma- 
tion could  act  If  the  court  bad  no  Jurisdic- 
tion to  order  the  sale,  it  bad  none  to  con- 
firm it  Where  there  is  no  power  to  render 
a  judgment  or  to  make  an  order,  there  can 
be  none  to  confirm  or  execute  it  or  none,  at 
least,  without  the  help  of  legislation."  Tbe 
order  to  show  cause  is  the  process  in  this 
probate  proceeding,  and  it  is  manifest  that 
a  compliance  with  the  mandate  of  the  statute 
as  to  its  service  Is  as  indispensable  to  tbe 
jurisdiction  of  the  court  as  an  obedience  to 
the  requirement  of  the  law  as  to  Jurisdic- 
tion of  the  person,  where  reliance  la  bad 
upon  the  publication  of  sammona  In  an  or- 
dinary action. 

So  in  Smith  ▼.  Olmstead,  88  CaL  582,  26 
Pac.  521,  12  L.  B.  A.  46,  22  Am.  St  Bep.  336, 
there  was  a  sale  under  a  power  conferred 
by  the  will  of  one  Z.  B.  Smith,  deceased; 
but  it  was  properly  held  that  the  sale  did 
not  transfer  an  Interest  upon  which  the  wUl 
did  not  operate;  that  the  pretermitted  child 
succeeded  "Immediately  by  operation  of  law 
to  the  same  portion  of  the  testator's  real 
property  as  If  no  will  had  been  made;  tbat 
as  to  such  portion  the  testator  Is  to  be  re- 
garded as  dying  Intestate,  and  its  succession 
Is  directed  by  law,  and  not  by  the  wllL    And 
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aa  a  necessary  legal  conseqaence  of  tbla  con- 
tention, It  would  follow  that  every  provision  In 
the  will  directly  or  Indirectly  attempting  to 
dispose  of  such  portion  of  the  estate,  except 
for  the  discharge  of  the  decedent's  dehts,  or 
other  charges  accruing  In  dne  course  of  ad- 
ministration, is  Inoperative  as  against  such 
child."  The  court  concluded  that  "the  order  of 
confirmation  Imparted  no  validity  to  the  sale 
in  this  case;  it  only  adjudicated  that  the  pow- 
er contained  in  the  will  had  been  followed, 
and  tliat  the  sale  was  for  a  fair  price."  If 
we  accept  this  as  a  correct  statement  of  the 
effect  of  the  order  of  confirmation,  it  is  man- 
ifest that  It  sets  at  rest  the  disputed  point 
here,  as  the  vital  question  is  whether  the 
"power  contained  in  the  will  has  been  fol- 
lowed." 

Again,  it  would  seem  that  the  manner  in 
which  the  power  of  sale  shall  be  exercised — 
in  other  words,  the  mode  of  procedure  for 
the  execution  of  the  authority  conferred  on 
the  executors — should  be  determined  by  the 
provisions  of  the  statute  in  force  at  the 
time  of  tbe  sale,  rather  than  by  the  law  as 
it  existed  at  the  time  of  the  death  of  the 
testator.  The  position  of  appellant  is  that 
at  the  time  of  the  death  of  Hamilton  the 
title  to  the  real  property  vested  In  his 
devisees,  subject  only  to  SDch  conditions  of 
administration  as  the  statute  imposed  at 
tliat  time,  and  that  the  Legislature  could  not 
enlarge  those  conditions  or  divest  or  im- 
pair the  title  of  said  devisees  by  subsequent 
legislation.  The  theory  Is  sound;  but  it  Is 
believed  that  it  has  no  application  to  the 
situation  here.  In  brief,  whether,  techni- 
cally speaking,  there  was  or  not  an  equita- 
ble conversion  of  the  real  into  personal 
property  at  the  time  of  the  death  of  the 
testator,  it  is  at  least  true  that  the  devisees 
took  the  real  estate  subject  to  the  power  of 
sale  vested  in  the  executors,  and  the  amend- 
ment of  the  statute  left  this  Interest  unaf- 
fected, but  dispensed  with  the  necessity  for 
giving  notice  of  the  sale,  thereby  simply 
changing  the  form  of  procedure  tor  the  en- 
forcement Of  a  right  or  the  exercise  of  a 
power  that  was  created  by  the  wUl.  The 
law,  as  it  existed  at  the  time  of  the  sale, 
provided  that  "when  property  is  directed 
by  the  will  to  be  sold,  or  authority  is  given 
in  the  win  to  sell  property,  the  executor 
may  sell  any  property  of  the  estate  with- 
out order  of  the  court,  and  at  either  public 
or  private  sale,  and  with  or  without  notice, 
aa  the  executor  may  determine;  but  the  ex- 
ecutor must  make  return  of  such  sales,  as 
In  other  cases;  and  if  directions  are  given 
in  the  will  as  to  the  mode  of  selling,  or 
the  particular  property  to  be  sold,  such  di- 
rections must  be  observed.  '  In  either  case 
no  title  passes  unless  the  sale  be  confirmed 
by  the  court" 

The  case  in  principle  is  not  unlike  Murphy 
V.  Farmers',  etc..  Bank,  131  Cal.  115,  63  Paa 
868,  731,  where  it  was  held  that  "a  subse- 


quent statute,  permitting  a  mortgage  of  the 
unadmlnlstered  estate  to  pay  the  debts,  pass; 
ed  after  the  death,  does  not  create  a  new 
burden,  nor  interfere  with  the  vested  rights 
of  the  heirs,  but  provides  merely  for  a 
change  in  the  form  of  the  burden,  which  is 
within  the  power  of  the  Legislature." 

The  cases  cited  by  appellant,  as  pointed 
out  by  respondents,  relate  to  statutes  which 
Increased  the  instances  In  which  the  power 
of  sale  might  be  exercised,  or  enlarged  the 
iwwers  of  the  executor  conferred  by  the 
will.  An  example  Is  afforded  In  the  leading 
case  of  Brenham  v.  Story,  39  Cal.  179.  At 
the  time  of  the  death  of  the  intestate  in 
that  case,  the  law  allowed  the  sale  of  the 
r^al  property  of  an  estate  only  for  the  pur- 
pose of  paying  the  debts  of  the  deceased^ 
for  the  support  of  the  family,  or  for  the  ex- 
penses of  administration.  While  the  estate 
was  being  administered,  the  Legislature 
passed  a  special  act  authorizing  the  admin- 
istrator, at  his  discretion,  to  sell  any  portion 
of  the  real  estate  of  the  deceased  held  or 
owned  by  him  at  the  time  of  his  death  as 
In  the  judgment  of  the  administrator  would 
best  promote  the  interest  of  those  entitled 
to  the  estate.  A  sale  under  this  act  was 
held  to  be  invalid,  for  the  obvious  reason 
that  it  impaired  the  vested  rights  of  the 
heirs.  The  court  said:  "Upon  the  death  of 
the  ancestor,  the  heir  becomes  vested  at 
once  with  the  full  property,  subject  to  the 
liens  we  have  mentioned;  and,  subject  to 
these  liens  and  the  temporary  right  of  pos- 
session of  the  administrator,  he  may  at  once 
sell  and  dispose  of  the  property,  and  has 
the  same  right  to  judge  for  himself  of  the 
relative  advantages  of  selling  or  holding  that 
any  other  owner  has.  His  estate  is  in- 
defeasible, except  in  satisfaction  of  these 
prior  liens;  and  the  Legislature  has  no  more 
right  to  order  a  sale  of  his  vested  interest 
in  his  inheritance,  because  it  will  be,  In  the 
estimation  of  the  administrator  and  the  pro- 
bate judge,  for  his  advantage,  than  it  has 
to  direct  the  sale  of  the  property  of  any 
other  person  acquired  in  any  other  way." 

[4]  But,  conceding  that  the  sale  must  be 
tested  by  the  law  of  procedure  as  it  existed 
at  the  time  of  the  death  of  HamUton,  still, 
under  a  reasonable  construction  of  the  pow- 
er of  sale  conferred  by  the  will,  it  cannot 
be  held  that  the  sale  was  Invalid.  The  act, 
as  it  was  In  1872,  provided,  as  we  have 
already  seen,  that  the  executor  was  bound 
to  give  notice  of  the  sale,  "imless  there  are 
special  directions  given  in  the  will,  in  which 
case  he  shall  be  governed  by  such  direc- 
tions." While  there  are  no  specific  direc- 
tions as  to  whether  the  sale  shall  be  with 
or  without  notice,  it  is  fairly  inferable  that 
the  testator  intended  to  leave  this  for  the 
executors  to  determine.  He  expressed  his 
desire  that  his  executors,  "within  a  reason- 
able time  and  when  they  think  it  advisable 
to  do  so,"  sell  the  property.    The  discretion 
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to  sell  when  they  should  consider  It  advis- 
able plainly  implies  an  option  to  sell  with- 
out the  delay  that  would  be  caused  by  giv- 
ing notice.  As  to  this,  the  case  of  Larco  v. 
Casaneuava,  30  Cal.  560,  la  somewhat  In- 
structive. The  land  in  controversy  there 
was  sold  under  a  power  conferred  by  the 
will,  as  follows:  "I  hereby  appoint  my 
brother,  Francisco  Casaneuava,  my  execu- 
tor of  this  my  last  will,  with  power  to  sell, 
dispose  of  and  convey  all  my  said  property, 
both  real  and  personal,  for  the  benefit  of 
my  said  sister,  without  obtaining  any  order 
of  any  court  therefor."  The  law  then,  as 
far  as  notice  of  the  sale  is  concerned,  was 
the  same  as  in  1872,  and  there  was  no  more 
explicit  direction  in  said  wUl  as  to  the  man- 
ner .of  sale  than  In  the  case  at  bar.  It  was 
held,  however,  that  the  sale  was  valid  with- 
out regard  to  a  compliance  with  the  pro- 
visions of  the  statute;  the  court  saying: 
"The  language  is  broad  and  general,  and 
clearly  shows  that  the  intent  of  the  testator 
was  to  withdraw  his  estate  from  the  opera- 
tion of  the  probate  act  and  vest  in  his  exec- 
utor full  power  to  convert  In  his  own  way 
the  estate  Into  cash  for  the  benefit  of  bis 
sister."  The  specific  point  that  the  sale  was 
made  without  notice  does  not  appear  to 
have  been  urged,  but  the  record  shows  that 
an  objection  was  made  to  the  sale,  on  the 
ground  that  there  was  not  shown  "a  com- 
pliance with  the  law  in  any  respect  as  to 
sales  by  executors,"  and  therefore  the  deed 
was  void.  The  logic  of  the  decision,  though, 
necessarily  involves  the  proposition  that, 
under  such  donation  of  power  to  the  execu- 
tor, he  is  not  required  to  give  any  notice 
of  the  sale.  The  language  of  the  power  here 
is  somewhat  different,  but  It  seems  equally 
potent  to  clothe  the  executors  with  author- 
ity to  sell  the  real  estate  at  their  discre- 
Uon. 

It  may  be  said,  finally,  that  there  is  re- 
spectable authority  for  holding  that  the  want 
of  notice  of  the  sale  is  not  Jurisdictional, 
and  does  not  invalidate  the  order  of  con- 
firmation. In  Blackman  v.  Mulhall,  19  S. 
D.  534,  104  N.  W.  250,  the  Supreme  Court 
of  South  Dakota  held  that  "the  failure  to 
publish  notice  for  the  required  time  did  not 
render  the  proceedings  void,  but  only  irreg- 
ular, and  this  Irregularity  does  not  affect  the 
validity  of  the  sale  in  this  collateral  pro- 
ceeding." 

In  McNair  v.  Hunt,  6  Mo.  309,  the  Su- 
preme Court  of  Missouri  declared  that,  al- 
though the  law  required  notice  of  the  sale 
to  be  given,  yet.  In  the  absence  of  notice,  the 
sale  was  merely  voidable,  and  could  not  be 
questioned  in  a  collateral  suit. 

In  Matheson's  Heirs  v.  Hearln,  29  Ala. 
210,  the  court  declared  that  a  certain  sale 
made  by  the  administrator  under  a  "pur- 
ported order  of  the  orphan  court  was  a  Ju- 
dicial sale;    and  that,  although  there  may 


be  irregularities  in  it,  such  as  the  omission 
of  the  administrator  to  give  the  notice  of  it 
directed  by  law,  it  is  not  void,  and  cannot 
be  collaterally  impeached  for  such  irregulari- 
ties." 

In  Burris  v.  Kennedy,  108  Cal.  331,  41 
Pac.  458,  it  is  held  that,  under  the  statute, 
the  filing  of  a  petition  for  an  order  of  sale 
and  the  giving  of  notice  of  the  hearing  of 
the  petition  are  Jurisdictional  and  essential 
to  the  power  of  the  court  to  order  the  sale; 
but  If  the  court  has  thus  acquired  jurisdic- 
tion errors  afterward  in  the  exercise  of  It, 
however  gross,  will  not  render  the  decree  In- 
valid, and  that  if  the  court  erred  In  order- 
ing a  private  sale,  instead  of  a  public  sale, 
as  it  ought  to  have  done,  this  was  mere  er- 
ror, and  did  not  affect  the  validity  of  tbe 
sale.  Here,  as  we  have  seen,  no  order  for 
the  sale  was  required,  and  the  foregoing  case 
would  seem  to  be  authority  for  the  position 
that  the  fact  of  the  sale  being  private — 
that  Is,  without  notice — Is  not  jurisdictional. 
There  is,  of  course,  a  distinction  between 
this  circumstance  and  the  service  of  the 
order  to  show  cause  why  an  order  of  sale 
should  not  be  made.  The  latter  Is  without 
doubt  a  Jurisdictional  matter. 

For  further  discussion  of  tbe  question  of 
Jurisdictional  defects,  reference  may  be  had 
to  the  following  cases:  Dennis  v.  Winter, 
63  Cal.  16;  Richardson  v.  BuUer,  82  Cal. 
174,  23  Pac.  9,  16  Am.  St  Rep.  101;  Smith 
T.  BiscaUuz,  83  Cal.  359,  21  Pac  15,  23  Pac. 
314;  Zllmer  v.  Gerlchten,  111  CaL  73,  43 
Pac.  408;  Ions  v.  Harbison,  112  CaL  260,  44 
Pac.  572;  Matter  of  DevlncenzL  119  CaL 
498,  51  Pac.  845. 

It  Is  believed  that  no  substantial  reason 
has  been  or  can  be  advanced  why  a  court  of 
equity  should  disturb  these  titles  that  have 
been  unquestioned  for  so  many  years,  and 
the  Judgment  is  therefore  affirmed. 

We  concur:  LENNON,  P.  J.j  KERRI- 
aAN,  J. 


(19  CU.  App.  273) 

BAGLET  v.  LILIENTHAL  et  aL 
(Civ.   1,042.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.    June  15,  1912.     Rehearing  De- 
nied by  Supreme  Court  Aug.  14, 1912.) 

Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;    J.  M.  Seawell,  Judge. 

Action  by  Mary  C.  Bagley  against  Jesse  W. 
Lilienthal  and  others.  From  judgment  for  de- 
fendants,   plaintiff  appeals.     Affirmed. 

John  Hubert  Mee,  for  appellant.  OIney, 
Pringle  &  MannoD,  for  respondents. 

BURNETT,  J.  This  case  involves  the  same 
questions  as  Baglev  v.  City  and  Countv  of  San 
Francisco  et  al.  (No.  1,041)  125  Pac.  631,  and 
for  the  reasons  stated  in  tbe  opinion  this  day 
filed  therein,  the  judgment  is  affirmed. 

We  concur:  LENNON,  P.  J.j  KERRI- 
GAN, J, 
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(19  Cal.  App.  274) 

BAGLET  V.  DEVIilN.    (Civ.  1,043.) 
flMstrict  Court  of  Appeal,  First  District,  Cali- 
fornia.   June  15,  1912.     Rehearing  Denied 

by  Supreme  Court  Aug.  14,  1912.) 
Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;    J.  M.  Seawell,  Judge. 

Action  by  Mary  C.  Bagley  against  Frank  J. 
Devlin.  From  judgment  for  defendant,  plaintiff 
appeals.     Affirmed. 

John  Hubert  Mee,  for  appellant  Robert  T. 
Devlin  and  George  Clark,  for  respondent 

BnRNErrr,  J.  Respondent  relies  upon  ad- 
verse possession,  in  addition  to  the  defenses 
Presented  in  the  case  of  Bagley  v.  City  and 
!onnty  of  San  Francisco  et  al.  (No.  1,041) 
125  Pac.  931,  but  it  is  unnecessary  to  give  the 
questions  specific  attention. 

For  the  reasons  stated  in  the  opinion  filed 
this  day  In  Bagley  v.  Bloom  et  al.,  supra,  the 
Judgment  is  affirmed. 

We    concur:     LENNON,    P.    Jj[     KERRI- 
GAN, J.  __=, 
(IS  Cal.  App.  275)       " 

RULAND  T.  ALL  PERSONS.      (Civ.  1,023.) 
(District  Court  of  Appeal,  First  District  Cal- 
ifornia.    June  15,  1912.     Rehearing  Denied 
by  Supreme' Court  Atig.  14,  1912.) 
Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;   J.  M.  Seawell,  Judge. 

Action  by  Charles  Ruland  against  All  Per- 
sons. From  the  judgment,  Mary  C.  Bagley, 
defendant,  appeals.     Affirmed. 

John  Hubert  Mee,  for  appellant.  McNalr  & 
Stoker,  for  respondent. 

BTJRNETT,  J.  This  case  also  involves  the 
same  questions  as  those  decided  in  Bagley  v. 
City  and  County  of  San  Francisco  et  al.,  125 
Pac.  931,  and,  for  the  reasons  stated  in  the 
opinion  therein  filed,  the  judgment  is  affirmed. 

We  concur:  LENNON,  P.  J.;  KERRI- 
GAN, J. 

(1»  Cal.  App.  274) 

BAILLEY  T.  AMi  PERSONS.     (Ov.  1,025.) 

(District  Court  of  Appeal,  First  District  Cal- 
ifornia.    June  15,  1912.     Rehearing  Denied 
by  Supreme  Court  Aug.  14,  1912.) 
Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;    J.  M.  Seawell,  Judge. 

Action  by  Thomas  E.  Bailley  against  All  Per- 
sons. From  the  judgment,  Mary  C.  Bagley, 
defendant,   appeals.     Affirmed. 

John  Hubert  Mee,  for  appellant  F.  O'Cal- 
lagban  and  George  A.  Connolly,  for  respond- 
ent 

BURNETT,  J.  The  questions  involved  here- 
in are  the  same  as  those  in  the  case  of  Bag- 
ley  T.  City  and  County  of  San  Francisco  et  al. 
(No.  1,041)  125  Pac.  931,  decided  this  day,  and, 
for  the  reasons  stated  in  the  opinion  filed  there- 
in, the  judgment  is  affirmed. 

We  concur:  LENNON,  P.  J.;  KERRI- 
GAN, J.  ____ 

((9  Wash.  5«I) 

STATE  y.   NEITZEL. 

(Supreme  Court  of  Washington.    Aug.  21, 
1912.) 

1.   VaOBARCT    (I    1*)— "POBTUNB    TeLLINO." 

Rem.  &  Bal.  Code,  |  2688,  which  defines 
one  who  practices  "fortune  telling"  to  be  a  va- 


grant, is  constitutional,  and  extends  to  tlie  -v 
cation  of  professing  to  tell  future  events  itt 
one's  life  by  casting  horoscopes,  etc.,  though 
the  principles  of  astrology  ije  followed. 

[Ed.  Note.— For  other  cases,  see  Vagrancy, 
Cent  Dig.  %  1;   Dec.  Dig.  i  1.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  pp.  7267-7269] 
2.  Constitutional  Law   ({  84*>— Reuoioub 

Beliep— Fortune  Tellihq, 

Accused's  guilt  of  vagrancy,  under  Rem.  « 
Bal.  Code,  i  2688,  for  practicing  fortune  tell- 
ing is  not  affected  because  he  was  a  regularly 
ordained  minister  In  the  "National  Astrolow- 
cal  Society,"  since  harmful  practices  may  be 
prohibited,  though  religious  beliefs  and  opinions 
may  not  be  interfered  with. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Iaw,  Cent  Dig.  ii  152-164;  Dec.  Dig.  | 
84.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  BJ.  H.  Sullivan, 
Judge. 

F.  P.  Neltzel  was  convicted  of  vagrancy, 
and  be  appeals.    Affirmed. 

Crandell  &  Crandell,  for  appellant  Jno. 
L.  Wiley,  Robt  L.  McWlUlams,  and  Geo.  R. 
I>ovejoy,  all  of  Seattle,  for  the  State. 

MOUNT,  J.  [1]  The  defendant  was  con- 
victed for  vagrancy  under  a  statute  whlcli 
provides:  "Every  person  who  asks  or  re- 
ceives any  compensation,  gratuity  or  reward 
for  practicing  fortune  telling,  palmistry  or 
clairvoyance  •  •  •  Is  a  vagrant."  Rem. 
&  Bal.  Code,  f  2688.  He  has  appealed  from  a 
judgment  based  upon  the  verdict  of  a  Jury. 

The  evidence  shows  that  the  prosecuting 
witness  was  a  police  officer  In  the  city  of 
Spokane.  He  went  to  the  defendant's  office 
and  requested  the  defendant  to  tell  his  for- 
tune. The  defendant  replied  that  be  could 
not  tell  bis  fortune,  but  that  be  could  "figure 
It  out,"  and  that  his  cbarges  therefor  would 
be  one  dollar.  The  defendant  then,  after  In- 
quiring the  date  of  birth  of  the  witness,  pro- 
ceeded to  make  some  figures  upon  a  diagram 
or  horoscope,  and  then  explained  to  the  wit- 
ness that  these  figures  indicated  past  and  fu- 
ture events  in  his  life,  which  the  defendant 
proceeded  to  tell  to  the  prosecuting  witness, 
for  which  the  witness  paid  to  the  defendant 
the  sum  demanded.  In  defense  counsel 
sought  to  show  that  astrology  is  a  science, 
and  that  the  chart  or  horoscope  made  by  the 
defendant  was  correct  and  in  harmony  with 
the  principles  of  astrology.  The  court  denied 
this  offer,  for  the  reason  that  the  statute  pro- 
hibits fortune  telling,  and  that  It  was  there- 
fore unimportant  that  the  means  of  telling 
fortunes  was  based  upon  a  science.  In  his 
brief  counsel  for  defendant  states  that  the 
"vocation  of  the  defendant  was  casting  horo- 
scopes, drafting  a  map  of  the  heavens  at  the 
time  of  one's  birth,  and  the  interpretation  of 
horoscopes  by  tracing  the  movements  of  the 
planets  to  ascertain  their  relative  positions 
at  a  given  date,  the  aspects  resulting  there- 
from, and  their  Influences  upon  life."     He 
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then  proceeds  to  argue  and  cite  authorities 
to  the  effect  tliat  the  right  to  pursue  a  lawful 
calling  is  a  constitutional  right,  which  can- 
hot  be  invaded.  The  authorities  cited  are 
not  in  point,  because  the  statute  makes  for- 
tune telling  for  compensation  unlawful,  re- 
gardless of  the  means  employed.  It  is  plain 
that  the  defendant  was  engaged  in  fortune 
telling;  for  he  was  professing  to  tell  future 
events  in  the  life  of  the  witness.  The  stat- 
ute is  clearly  valid.  State  v.  Kenllworth,  69 
N.  J.  Law.  114,  54  AU.  244;  People  v.  Elmer, 
109  Mich.  493,  67  N.  W.  550. 

[2]  The  fact  that  defendant  was  a  regular- 
ly ordained  minister  in  "National  Astrolog- 
ical Society,"  and  that  the  principles  of  re- 
ligion as  laid  down  by  that  society  include 
the  practice  of  casting  and  reading  horo- 
scopes, was  equally  unimportant,  because, 
while  religious  beliefs  and  opinions  may  not 
be  interfered  with,  harmful  "practices"  may 
be  prohibited.  Reynolds  t.  United  States,  98 
tJ.  S.  145,  25  L.  Ed.  244;  Smith  y.  People,  51 
Colo.  270,  117  Pac.  612,  86  li.  E.  A.  (N.  S.) 
158. 

The  alleged  errors  based  upon  the  instruc- 
tions are  decided  by  what  is  said  above.  We 
find  no  error. 

The  Judgment  is  therefore  affirmed. 

MORRIS,  FULLERTON,  ELLIS,  and 
CROW,  JJ.,  concur. 


(69  Wtteb.  538) 

CITY  OF  TACOMA  v.  BROWN  et  al. 

(Supreme  Court  of  Washington.    Aag.  20, 
1912.) 

1.  Emtnbrt  Domain  (|  198*)— Cowdemnatiow 
OF  Land  —  WiDBWiNO  Stbeets  —  Obdeb  of 
Neckssitt. 

Wiiere  a  proceeding  to  condemn  land  to 
widen  a  street  was  instituted  under  Laws  1907, 
c.  153,  objecting  property  owners  were  not  de- 
prived of  any  recognized  or  guaranteed  right, 
in  that  the  order,  of  necessity,  was  made  by 
the  court  when  such  property  owners  were  not 
present,  and  while  a  motion  to  malce  more  def- 
inite and  certain  was  pending. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {{  625,  526,  528,  536^539; 
Dec  Dig.  i  198.'] 

2.  Eminent  Domain  (|  68*)— Condemnation 
OF  Land — Widening  Stbeets— Necessity. 

Where  a  city  has  Jurisdiction  to  extend  or 
widen  its  streets  for  any  purpose,  a  determina- 
tion of  the  question  of  public  necessity  by  the 
municipal  officers  is  conclusive  on  the  courts, 
in  the  absence. of  fraud. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  168-170;  Dec,  Dig.  {  68.*] 

8.  Eminent    Domain    (|    19*)  —  Widening 
■  ■  Stbkets— "Public  Use." 

Since  streets  in  cities  must  of  necessity  be 
given  over  at  times  to  the  use  of  railways  and 
transportation  companies,  and  such  use  is  it- 
'self  a  public  one,  an  objection  (bat  a  city  de- 
'dired  to  condemn  land  to  widen  a  street  to  per- 
mit  a    railway    company    having    a    franchise 


thereon  to  double  its  tracks,  and  that  the  same 
was  a  private,  and  not  a  pnblic,  use,  was  un- 
sustainable. 

(Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  f{  56-58;    Dec  Dig   |  19.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  6,  pp.  5825-5837 ;   voL  8,  p.  7774.] 

4.  Eminent  Domain  (|  262*)— Condemnation 
— Damages — Review  . 

The  Supreme  Court  will  not  substitnte  its 
judgment  for  that  of  the  Jury  as  to  the  dam- 
ages to  be  awarded  for  the  condemnation  of 
property  for  public  use,  especially  where  there 
was  a  view  of  the  property  by  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |§  681-686;  Dec  Dig.  i  262.*] 

6.  Eminent    Domain    (|    262*)  —  App*ai.— 
Right  to  Ai.i.eob  Ebeob. 

Where  a  verdict  in  condemnation  proceed- 
ings was  not  in  proper  form  as  to  the  distribu- 
tion of  the  award,  but,  on  a  statement  by  the 
foreman  of  the  Jury  that  the  award  was  in- 
tended to  cover  ail  damages  suffered  by  objec- 
tors, their  counsel  stated  that  no  question  as  to 
the  form  of  the  verdict  would  be  made,  where- 
upon the  trial  Judge  announced  that  he  would 
not  send  the  Jury  back  to  correct  the  verdict, 
objectors  were  thereafter  estopped  to  question 
the  form  of  the  verdict 

[E!d.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |f  681-686;  Dec  Dig.  |  262.*] 


Department  1.  Appeal  from  Superior 
Court,  Pierce  County;  W.  O.  CSuipman, 
Judge. 

Proceeding  by  the  City  of  Tacoma  to 
award  damages  for  the  taking  of  property 
belonging  to  H.  H.  Brown  and  others  for 
the  widening  of  a  street.  From  an  award 
of  damages.  Brown  and  others  appeaL  Af- 
firmed. 

L.  G.  Whitney  and  Browder  D.  Brown, 
for  appellanta  T.  L.  Stiles,  F.  R.  Baker, 
and  F.  M.  Camahan,  all  of  Tacoma,  for  re- 
spondent 


CHADWICK,  J.  This  Is  an  appeal  from 
an  award  of  damages  for  the  taking  of  cer- 
tain property  by  the  city  of  Tacoma.  Two 
questions  are  raised  on  this  appeal.  The 
one  is  that  the  property  so  taken  is  not 
taken  for  a  public  use,  and  that  the  parties 
appellant  have  been  deprived  of  an  oppor- 
tunity for  a  hearing  upon  that  question; 
the  other  that  the  damages  are  insufficient  to 
compensate  appellants,  and  that  the  form  of 
the  verdict  does  not  conform  to  .tlie  statu- 
tory requirements.  The  necessity  for  the 
taking  of  appellants'  property  was  declared 
by  ordinance,  and  thereafter  a  petition  was 
filed  in  the  superior  court,  asking  that  the 
court  declare  a  public  necessity,  and  that 
it  thereupon  call  a  Jury  to  assess  damages. 

[1]  We  take  it  that  this  proceeding  was 
instituted  under  the  Laws  of  1907,  c  153,  p. 
316.  If  this  be  so,  appellants  have  not  been 
deprived  of  any  right  recognlMd  or  guaran- 
teed by  law,  because,  as  it  Is  contended,  the 
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order,  of  necessity,  was  made  by  the  court 
at  a  time  when  they  were  not  present,  and 
a  motion  to  make  more  definite  and  certain 
was  pending. 

[J]  Nor  were  they  prejudiced  by  the  fact 
that  the  court,  upon  motion,  struck  their 
answers,  setting  up  a  lack  of  public  neces- 
sity; for  the  law  Is  that.  If  the  city  has 
Jurisdiction  to  extend  or  widen  its  streets 
for  any  purpose,  the  determination  of  the 
question  of  public  necessity  by  the  munici- 
pal officers  Is  conclusive  upon  the  courts,  in 
the  absence  of  fraud.  This  rule  has  been 
laid  down  In  many  cases,  all  of  which  are 
collected  and  referred  to  In  Tacoma  v.  Tit- 
low,  63  Wash.  217,  101  Pac.  827.  We  can- 
not, therefore,  review  either  the  will  of  the 
council  In  passing  the  ordinance  under 
which  the  work  was  to  be  done,  or  the 
Judgment  of  the  court  in  holding  the  use 
to  be  public. 

[3]  It  is  Insisted  that  the  purpose  of  the 
city  is  not  to  serve  the  convenience  of  travel, 
but  rather  to  so  widen  the  street  as  to  per- 
mit a  railway  company  having  a  franchise 
thereon  to  double  its  tracks.  While  we 
doubt  whether  this  question  Is  properly  be- 
fore us,  it  would  not  follow  that  it  would 
be  a  fraud  upon  the  rights  of  the  property 
owner  If  it  were  so.  Streets  in  cities  must, 
of  necessity,  be  given  over  at  times  to  the 
use  of  railways  and  transportation  compa- 
nies. Such  use  is  itself  a  public  use,  and 
this  court  has  held  that  the  necessity  for 
giving  over  a  part  of  the  public  streets  to 
railway  companies  Is  not,  because  of  that 
reason  alone,  a  fraud  upon  the  property 
owner;  and  the  act  of  the  council  will  not 
be  reviewed  or  called  in  question,  In  the 
absence  of  positive  fraud,  when  so  made  by 
the  courts.  Freeman  v.  Centralla,  67  Wash. 
142,  120  Pac.  888. 

[4]  The  only  question  remaining  is  the 
amoimt  and  distribution  of  the  damages. 
This  court  has  uniformly  held  that  it  will 
not  substitute  Its  Judgment  for  that  of  the 
Jury  as  to  the  amount  of  damages,  especial- 
ly so  when  there  was  a  view  of  the  prop- 
erty.- In  re  Mercer  Street,  6S  Wash.  110, 
104  Pac.  133. 

[5]  As  to  the  distribution  of  the  award, 
ttie  verdict  was  not  in  proper  form;  but, 
uipon  a  statement  by  the  foreman  of  the 
Jury  that  the  award  was  intended  to  cover 
all  damages  suffered  by  the  appellants,  their 
counsel  stated  that  no  question  as  to  the 
form  of  the  verdict  would-be  made.  Where- 
upon the  trial  Judge  announced  that  be 
would  not  send  the  Jury  back  to  correct  their 
verdict  Appellants,  are  not,  therefore,  in 
position  to  question  the  verdict    ' 

We  find  no  error  in  the  record,  and  the 
Judgment  of  the  lower  court  is  affirmed. 

PARKEIR,  CROW,  and  OOSB,  33.,  concur. 


(69  Wash.  638) 
WODNIK   ▼.   LUNA   PARK   AMUSEMENT 
CO.  et  al. 

(Supreme  Court  of  Washington.     Aug.  21, 
1912.) 

L  Masteb  and  Sebvant  (f  316*)  —  Injubiks 

TO   ThIBD  PEBSON— iNDEPBIfDBNT  CONTBAO- 
TOB— AjfUSmiENT  PABK. 

Where  defendant  amusement  company  op- 
erated an  amusement  park  open  to  the  public 
on  payment  of  an  admission  fee,  the  fact  that 
defendant  company  let  space  on  the  grounds  to 
another  to  operate  a  striking  machine,  in  con- 
sideration of  receiving  35  per  cent,  of  the  gross 
receipts  of  the  concession,  did  not  relieve  it 
from  liability  for  injuries  to  a  patron,  caused 
by  a  defect  in  a  mallet  used  in  operating  the 
machine. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1242,  1243;  Dec.  Dig. 
t  316.*]  6    «  . 

2.  Thkatebs  and  Shows   (|  6*)  —  Aitdsk- 

MENT   PABK— InJVBIES  TO   PaTBON— RES  I*- 

BA  LoquiTUB. 

Proof  that  the  bead  of  a  mallet,  used  In 
operating  a  striking  machine  in  an  amusement 
park,  fle*  off  while  being  used  by  a  patron  for 
the  purpose  for  which  it  was  offered  to  him, 
resulting  In  his  injury,  was  sufficient,  under 
the  doctrine  of  res  ipsa  loquitur,  to  establish  a 
prima  facie  case  of  negligence  on  the  part  of 
the  operators  of  the  park. 

[Bd.  Note.— For  other  cases,  see  Theaters  and 
Shows,  Cent  Dig.  i  6;    Dec.  Dig.  f  6.*} 

8.  Tbeatbbs  and  Shows  (|  6»)  —  Ainnra- 

MENT    PaBK  —  DaNOBBOUS    iNBTBinOtHTAU- 
TIES — CONTBIBUTOBY    NEGUGENCX. 

Where  plaintiff,  a  patron  o£  an  amusement 
park,  was  injured  while  operating  a  striking 
machine  by  the  falling  off  of  the  head  of  the 
mallet,  and  there  was  mo  evidence  that  the  de- 
fect was  so  patent  that  he  should  have  observed 
It  without  inspection,  he  was  entitled  to  assume 
that  it  was  fit  for  the  purpose,  and  was  not 
bound  to  inspect  it 

[Ed.  Note.— For  other  eases,  see  Theaters  and 
Shows,  Cent  Dig.  |  6;   Dec.  Dig.  g  6.*] 

4.  Tkeatxbs  and   Shows  \t   6*)  —  Alctrsi- 

MENT  PaBK— iNjnBIBS  TO   PATBON— RES  IP- 
SA LoquiTtTB. 

The '  doctrine  of  res  Ipsa  loquitur  is  ap- 
plicable to  a  case  where  a  customer  or  patron 
of  an  amusement  park  is  present  by  invitation, 
and  is  injured  by  an  instrumentality  under  the 
exclusive  control  of  the  operators  of  the  park 
or  their  agents. 

(Ed.  Note. — For  other  cases,  see  Theaters  and 
Shows,  Cent  Dig.  {  6;   Dec.  Dig.  |  6.*] 

5.  Thbatebs  and  Shows  (J  6*)  —  Injitbies 

TO  PaTBON  of  AMUSnOBNT  PABK— CONTBIB- 
VTOHT   NeGLIOENCE. 

Where  plaintiff  was  injured,  while  operat- 
ing a  striking  machine  in  an  amusement  parl^ 
by  the  head  of  the  mallet  flying  off,  and  he  had 
no  reason  to  believe  that  the  mallet  was  de- 
fective, and  there  was  no  evidence  that  he  did 
not  use  it  as  it  was  intended  to  be  used,  he 
was  not  negligent  in  taking  hold  of  the  mallet 
too  near  the  upper  end. 

[Ed.  Note.— For  other  cases,  see  Theaters  and 
Shows,  Cent  Dig.  S  6;   Dec.  Dig.  |  6.*] 


Department  2.  Appeal  from  Superior 
Court,  King  County ;  H.  A.  P.  Myers,  Judge. 

Action  by  Matt  Wodnlk  against  the  Luna 
Park    Amusement    Company    and    another. 
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Judgment  for  plaintiff,  and  defendants  ap- 
peal.   AfDrmed. 

Thomas  Byron  MacMahon  and  George  Mc- 
Kay, for  appellante.  J.  P.  Ball,  of  Seattle, 
for  respondent) 

ELLIS,  J.  This  is  an  appeal  by  the  de- 
fendants Luna  Park  Amusement  Company 
and  William  Looff  from  a  judgment  render- 
ed upon  the  verdict  of  a  Jury  for  damages 
for  personal  injuries  to  the  plaintiff,  which. 
It  is  charged,  were  caused  by  their  negli- 
gence. 

The  complaint,  so  far  as  material  to  the 
questions  presented,  in  substance  alleged: 
That  the  defendants  were  the  owners  and 
managers  of  a  place  of  public  amusement  at 
West  Seattle,  called  "Luna  Park,"  and  had, 
by  extensive  and  broadcast  advertising,  made 
the  resort  well  known  to  the  public,  and  that 
it  was  largely  patronized  by  the  public; 
that  among  the  amusements  there  maintain- 
ed was  a  mechanical  device,  called  a  "strik- 
ing machine,"  so  arranged  that  a  person, 
by  striking  with  a  long-handled,  heavy  mal- 
let upon  a  movable  scale  or  balance,  was  en- 
abled to  register  thereon  the  force  of  the 
blow;  that  on  April  SO,  1911,  the  plaintiff 
visited  Luna  Park,  and  accepted  an  invita- 
tion of  the  defendants,  through  their  agent 
or  employe  In  charge  of  the  striking  ma- 
chine, to  use  the  same,  paid  the  money  de- 
manded therefor,  and  was  given  and  used 
a  mallet  which  was  unsafe,  in  that  the  head 
was  not  securely  fastened  to  the  handle; 
that  in  using  the  mallet  be  swung  it  above 
his  bead  with  both  hands.  Intending  to  strike 
the  machine,  when  the  head  of  the  mallet 
flew  off,  and,  the  handle  being  released,  he 
struck  himself  therewith  a  violent  blow  upon 
the  knee,  Inflicting  the  Injuries  complained 
of.  The  negligence  charged  Is  that  the  de- 
fendants, their  agents  or  employes,  furnish- 
ed to  the  plaintiff  a  mallet  which  they  knew, 
or  in  the  exercise  of  proper  care,  inspection, 
and  supervision  could  have  known,  was  un- 
safe for  the  purpose  intended. 

The  answer  admitted  the  ownership,  man- 
agement, and  extensive  advertisement  of  the 
park  as  a  place  of  amusement  by  the  defend- 
ants, denied  the  allegations  of  negligence, 
denied  that  the  defendants  owned  or  operat- 
ed the  striking  machine,  and  set  up  as  an 
afl9rmatlve  defense  In  general  terms  that  the 
injury  was  the  result  of  the  plaintiff's  own 
negligence.  This  was  traversed  by  the  re- 
ply. 

[1]  The  evidence  showed  that  one  Frledle 
was  the  sole  owner  of  the  striking  machine, 
and  personally  operated  It  on  April  30,  1911, 
under  a  lease  or  concession  of  space  from 
the  defendants  for  the  amusement  season, 
paying  the  defendants  35  per  cent,  of  the 
gross  receipts  for  the  concession;  that  he 
hired  and  discharged  his  own  employes; 
and  that  the  defendants  never  exercised,  or 


attempted  to  ezerdse,  any  authority  over 
him.  The  appellants  contend  that  under  this 
evidence  they  cannot  be  held  responsible  for 
the  injury.  This  position  is  not  tenable. 
They  were  admittedly  the  owners,  managers, 
and  operators  of  Luna  Park,  and  advertised 
its  amusement  features  as  a  means  of  pro- 
curing the  patronage  of  the  public  for  their 
own  pecuniary  advantage.  They  received  a 
part  of  the  proceeds  from  the  specific  amuse- 
ment feature.  In  patronizing  which  the  re- 
spondent was  Injured.  He  was  there  by 
their  invitation.  There  was  an  implied  rep- 
resentation that  the  Instrumentalities  for 
amusement  which  they  advertised  were  rea- 
sonably safe.  The  fact  that  the  amusement 
was  furnished  by  a  third  party  imder  an 
independent  contract  with  the  appeUants  in 
no  manner  relieved  them  from  the  duty  to 
see  that  the  appliances  were  reasonably  safe 
for  the  use  intended.  The  duty  of  exercising 
reasonable  care  for  the  safety  of  their  pa- 
trons, while  engaged  in  the  performance  of 
the  very  purpose  for  which  they  were  In- 
vited, cannot  be  avoided  In  any  such  way. 
Thompson  v.  Lowell,  Lawrence  &  H.  St  R. 
Co.,  170  Mass.  577,  49  N.  E.  913,  40  L.  R.  A. 
345,  64  Am.  St  Rep.  323 ;  Richmond  &  Man- 
chester Ry.  Co.  v.  Moore's  Adm'r,  94  Ta. 
493,  27  S.  E.  70,  37  L.  R.  A.  258.  We  think 
that,  as  between  the  respondent  and  the  ap- 
pellants, the  owner  and  operator  of  the  strik- 
ing machine  must  logically  be  held  the  ap- 
pellants' agent 

[2]  The  appellants  also  contend  that  there 
was  no  evidence  of  negligence  on  their  part 
The  respondent's  testimony  as  to  how  the 
injury  occurred  was  substantially  as  alleged 
In  the  complaint  We  think  that  the  fact 
that  the  head  of  the  mallet  flew  off  while 
the  mallet  was  being  used  by  the  respondent 
for  the  very  purpose  for  which  It  was  fur- 
nished to  him  was  sufficient  to  cast  the  bur- 
den of  explanation  upon  the  appellants.  No 
explanation  being  offered,  the  jury  was  war- 
ranted In  Inferrhig  that  the  head  of  the  mal- 
let came  off  because  It  was  negligently  and 
Insecurely  fastened  to  the  handle. 

"When  a  thing  which  causes  Injury  Is 
shown  to  be  under  the  management  of  the 
defendant  and  the  accident  Is  such  as,  in 
the  ordinary  course  of  things,  does  not  hap- 
pen If  those  who  have  the  management  use 
proper  care.  It  affords  reasonable  evidence, 
in  the  absence  of  explanation  by  the  de- 
fendant, that  the  accident  arose  from  a  want 
of  care."  1  Shearman  ft  Redfleld  on  Negli- 
gence (5th  Ed.)  I  59. 

"The  doctrine  of  res  Ipsa  loquitur  means 
that  the  Jury,  from  their  experience  and  ob- 
servation as  men,  are  warranted  in  finding 
that  an  accident  of  this  kind  does  not  ordi- 
narily happen,  except  in  consequence  of  neg- 
ligence. As  was  said  in  Griffin  v.  Boston  & 
Albany  R.  Co.,  148  Mass.  143,  19  N.  E.  166. 
1  L.  R.  A.  698,  12  Am.  St  Rep.  628:  'All 
that  the  plaintiff  upon  this  branch   of  his 
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case  was  required  to  do  was  to  make  It  ap- 
pear to  be  more  probable  that  the  Injury 
came.  In  whole  or  in  part,  from  the  defend- 
ant's negligence  than  from  any  other 
cause.' "  Graaf  v.  Vulcan  Iron  Works,  59 
Wash.  325,  828,  lOd  Pac.  1016,  1017. 

[3]  There  was  no  duty  of  inspection  rest- 
ing upon  the  respondent.  There  was  no  evi- 
dence of  any  defect  so  patent  that  he  ought 
to  have  observed  it  without  Inspection.  He 
had  the  right  to  assume  that  the  mallet  was 
fit  for  the  purpose  for  which  it  was  furnish- 
ed htm.  He  cannot  be  held  to  have  assumed 
the  risk  of  Injury  from  any  defects  not  so 
patent  as  to  have  been  apparent  to  the  cas- 
ual observer.  This  court  is  committed  to 
the  rule  that  the  doctrine  res  ipsa  loquitur, 
under  conditions  where  there  is  no  duty  of 
inspection  upon  the  servant.  Is  applicable 
even  as  between  master  and  servant  La 
Bee  V.  Sultan  Logging  Ck>.,  47  Wash.  57,  91 
Pac.  660,  20  L.  R.  A.  (N.  S.)  405;  La  Bee 
T.  Sultan  Logging  Co.,  61  Wash.  81,  97  Pac. 
1104 ;  Graaf  v.  Vulcan  Iron  Works,  59  Wash. 
325,  109  Pac.  1016;  Cleary  t.  General  C!on- 
tractlng  Co.,  53  Wash.  254,  101  Pac.  888. 

[4]  A  fortiori  Is  the  doctrine  applicable  In 
a  case  of  this  kind,  where  a  customer  or 
patron  is  present  by  invitation,  and  is  in- 
jured by  an  instrumentality  under  the  ex- 
clusive control  of  the  defendant  or  his 
agents.  Anderson  v.  McCarthy  Dry  Goods 
Co.,  49  Wash.  398,  95  Pac.  325,  16  L.  R.  A. 
(N.  8.)  931,  126  Am.  St.  Rep.  870.  And  for 
a  still  stronger  reason  should  the  doctrine 
be  invoked  where,  as  here,  the  Instrumental- 
ity which  caused  the  injury  was  handed  to 
the  patron  for  use  In  the  very  purpose  for 
which  he  was  invited.  In  the  very  nature 
of  the  case,  the  respondent  could  not  be  ex- 
pected to  prove  the  specific  defect  In  the 
mallet  which  caused  the  head  to  separate 
from  the  handle.  That  could  only  have  been 
determined  by  inspection.  The  duty  of  in- 
spection was  upon  the  appellants.  They  of- 
fered no  evidence  of  such  Inspection.  The 
Jury  was  warranted  in  finding  them  negli- 
gent. 

[I]  The  appellants  further  contend  that 
the  respondent's  own  act  in  taking  hold  of 
the  mallet  handle  near  the  upper  end,  as  he 
testified  he  did,  was  the  proximate  cause  of 
the  injury,,  and  that  in  so  doing  he  was 
guilty  of  contributory  negligence.  The  proxi- 
mate cause  was  that  cause  without  which  the 
accident  could  not  have  happened.  It  is 
plain  that,  had  the  head  of  the  mallet  been 
securely  fastened  to  the  handle,  the  accident 
would  not  have  happened,  no  matter  where 
the  respondent  grasped  the  handle.  It  is 
equally  plain  that  he  was  not  guilty  of  con- 
tributory negligence.  He  had  no  reason  to 
assume  that  the  head  of  the  mallet  would  fly 
off.  In  fact,  as  we  have  seen,  he  had  the 
right  to  assume  that  it  would  not.  There 
was  no  evidence  that  he  was  not  using  the 
mallet  as  It  was  Intended  to  be  used.     We 


fail  to  find  any  evidence  whatever  of  con- 
tributory negligence.  Nor  do  we  find  any 
merit  in  the  argument  that  the  accident  was 
one  which  could  not  reasonably  have  been 
anticipated.  It  was  the  natural  and  probable 
result  of  the  Insecure  fastening  of  the  head 
of  the  mallet  to  the  handle.  This  or  some 
similar  accident  would  reasonably  be  ex- 
I)ected  from  such  a  condition. 

Many  assignments  of  error  are  based  upon 
the  giving  of  certain  instructions  by  the 
court,  and  upon  the  refusal  to  give  certain 
others  requested  by  the  appellants.  These, 
however,  are  sufliclently  covered  by  what 
we  have  said  of  the  law  as  applied  to  the 
facts.  The  case  was  submitted  to  the  Jury 
upon  instructions  fairly  presenting  the  law 
applicable  to  the  evidence.  We  find  in  the 
record  no  error  which  would  Justify  a  re- 
versal. 

The  Judgment  Is  affirmed. 

MOUNT  and  FULLERTON,  JJ.,  concur. 


(«  Wash.  683) 
BINGEL  et  al.  v.  NEWMAN. 

(Supreme  Court  of  Washington.    Aug.  21, 
1912.) 

1.  Mechanics'    Liens    (§    122*)  —  Itihized 
Statement— Necessity.     . 

A  subcontractor,  under  an  agreement  for 
the  erection  of  a  building,  will  not  be  denied  a 
lien  because  no  itemized  statement  of  the  ma- 
terial and  labor  furnished  was  given  the  owner, 
under  Rem.  &  Bal.  Code,  I  1133,  where  the 
subcontract  was  recognized  by  the  owner 
through  her  agent,  who  joined  in  directing  the 
subcontractor  to  proceed  with  the  work;  the 
subcontract  becoming  in  effect  a  contract  with 
the  owner. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  {{  165-170;  Dec.  Dig.  {  122.*] 

2.  MBCHANIOS'    LIKNS    (i    122*)— STitttEMBNTB 
— SnrFICIENCT— PWCE  OF  Matbrial. 

Under  Rem.  &  BaL  Code,  {  1133,  which 
requires  a  subcontractor,  in  furnishing  mate- 
rials to  the  principal  contractor,  to  furnish  a 
statement  of  such  materials  to  the  owner,  the 
statement  need  not  specify  the  price  or  prices. 
[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  §t  165-170;  Dec.  Dig.  {  122.*] 

•  Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  B.  H.  Sullivan, 
Judge. 

Action  by  W.  H.  Rlngel  and  cross-com- 
plaint by  others  against  Rachel  Newman. 
From  the  Judgment,  defendant  «nd  certain 
cross-complainants  appeal.  Partly  reversed, 
and  partly  afi^med. 

Campbell  &  Goodwin,  for  Empire  Tile  & 
Mantel  Co.  and  others.  Cain  &  Macdonald, 
for  Rachel  Newman.  W.  W.  Zent,  for  O.  A. 
Lamb.  Peacock  &  Ludden,  of  Spokane,  for 
Moss-Berry  Elec.  Const  Co. 

PARKER,  3.  The  plalntUC  and  cross- 
complainants  In  this  action  seek  foreclosure 
of  their  several  lien  claims  for  material  and 
labor  furnished  by  them  respectively,  and 
used  in  the  construction  of  a  building-  for 
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the  defendant  A  trial  before  the  court  re- 
sulted In  a  decree  foreclosing  certain  of  the 
claimed  Hens,  and  In  the  denial  of  the  fore- 
closure of  others.  Appeals  have  been  taken 
by  the  defendant  and  also  by  certain  of  the 
claimants,  who  were  denied  foreclosure.  The 
controversies  are  only  between  each  claimant 
and  the  defendant;  there  being  no  contest  of 
priority  or  otherwise  between  the  several 
claimants. 

[1]  In  October,  1910,  O.  H.  Moller  and  B. 
Z.  Little,  copartners,  doing  business  as  the 
Empire  Tile  &  Mantel  Company,  entered 
Into  a  contract  with  the  Pettifer  Construc- 
tion Company,  defendant's  contractor,  for  the 
construction  of  the  building,  whereby  they 
agreed  to  do  all  of  the  tile  and  mantel  work 
in  the  building  for  the  sum  of  |1,000.  At  the 
time  of  the  commencement  of  this  work,  they 
gave  notice  of  the  making  of  their  subcon- 
tract with  the  Pettifer  Construction  Com- 
pany, and  of  the  commencement  of  the  work 
thereunder,  to  J.  D.  Newman,  the  son  and 
agent  of  defendant  having  in  charge  the  con- 
struction of  the  building  for  her;  but  they 
never  furnished  to  him  or  to  the  defendant 
any  itonized  statement  of  the  materials  used 
in  carrying  out  their  subcontract.  About  the 
time  of  the  commencement  of  the  work  under 
this  subcontract,  the  Pettifer  Construction 
Company  became  involved  and  went  into  the 
bands  of  a  receiver.  Thereafter,  and  before 
any  material  part  of  the  subcontract  work 
was  done,  both  the  receiver  and  the  agent  of 
the  defendant  directed  the  Empire  Tile  & 
Mantel  Company  to  proceed  with  the  work  In 
pursuance  of  their  subcontract  The  trial 
court  denied  foreclosure  of  the  lien  claimed 
for  a  balance  due  upon  this  work,  and  the 
Empire  Tile  &  Mantel  Company  have  appeal- 
ed therefrom..  The  grounds  of  the  denial  of 
foreclosure  by  the  trial  court  was  that  no 
itemized  statement  of  the  material  and  labor 
furnished  had  been  given  to  the  owner  under 
section  1133,  Bern.  &  Bal.  Code.  In  view  of 
the  manner  in  which  this  subcontract  was 
recognized  by  the  defendant  through  her 
agent,  and  his  Joining  with  the  receiver  in  di- 
recting the  Empire  Tile  &  Mantel  Company 
to  proceed  with  the  work,  it  became  in  effect 
a  contract  with  the  owner.  Under  our  de- 
cision in  Architectural  Decorating  Co.  v. 
Nicklason,  66  Wash.  198,  119  Pac.  1T7,  the 
Empire  Tile  &  Mantel  Company  were  not 
materialmen',  within  the  requirement  of  sec- 
tion 1133,  and  were  not  required  to  give  the 
defendant  any  further  notice  of  the  work  or 
material  furnished  in  the  construction  of  the 
building,  In  view  of  the  knowledge  of  their 
contract  and  directions  to  proceed  thereun- 
der on  the  part  of  defendant  through  her 
agent  It  is  but  fair  to  the  trial  court  to 
state  that  this  decision  was  rendered  by  this 
court  after  the  entering  of  the  decree  tn  this 
case.  The  decision  of  the  trial  court  refus- 
ing foreclosure  of  the  claimed  lien  of  the 


Empire  Tile  &  Mantel  Company,  Is  reversed, 
with  directions  to  enter  a  decree  of  foreclo- 
sure therefore  for  the  sum  of  $600,  with  legal 
Interest;  that  being  the  conceded  amount  of 
the  balance  due  upon  their  dalm. 

[2]  The  defendant  has  Avpealed  from  so 
much  of  the  decree  of  the  trial  court  aa 
awarded  the  foreclosure  of  the  lien  claim  oi 
C._  A.  Lamb,  who  furnished  material  for  the 
construction  of  tue  building  to  the  Pettifer 
Construction  Company.  Lamb  furnished  an 
itemized  statement  of  the  materials  furnished 
by  him  to  the  defendant;  but  the  statement 
so  furnished  did  not  show  the  price  he  charg- 
ed or  was  to  receive  for  such  materials.  It 
is  contended  by  counsel  tor  defoidant  that 
the  failure  to  specify  the  price  or  the  prices 
of  such  materials  in  the  statement  so  furnish- 
ed renders  it  fatally  defective  as  a  basis  for 
a  lien  claim,  and  that  the  trial  court  erred  in 
foreclosing  the  lira  <dalm  for  that  reason. 
The  statute  In  force  at  that  time  required 
only  that  the  owner  shall  be  furnished  a 
"statement  of  all  such .  materials  or  supplies 
delivered,"  etc.  Section  1133,  Bern.  &  BaL 
Code.  That  section  is  sUent  as  to  the  state- 
ment specifying  the  price  of  such  materiaL 
We  are  of  the  opinion  that  the  furnishing  of 
a  statement  showing  the  kind  and  quantity 
of  materials  furnished  is  a  sufficient  compli- 
ance with  the  statute;  and  It  appears  to 
have  been  complied  with  by  Lamb  to  this  ex- 
tent The  decree  is  therefore  affirmed.  In  so 
far  as  It  foreclosed  this  lien  claim.  This  dis- 
poses of  all  the  law  questions  presented  by 
the  briefs  of  counseL 

Other  appeals  Involve  only  qaestlona  of 
fact  We  have  carefully  read  all  of  the  evi- 
dence which  has  been  called  to  our  attention 
bearing  upon  these  questions  of  fact  and 
deem  it  sufficient  to  say  that  we  are  convinc- 
ed therefrom  that  the  trial  court  was  fully 
warranted  In  Ita  disposition  of  all  such 
claims.  The  decree  Is  reversed,  in  so  far  as 
it  refused  foreclosure  of  the  lien  claim  of  the 
Elmpire  Tile  &  Mantel  Company;  and,  In  so 
far  as  it  disposes  of  all  the  other  claims,  it 
is  affirmed. 

MOUNT,  60SE,  MOBBIS.  and  CHAD- 
WICK,  JJ.,  concur. 

(tt  Wasli.  S86) 
CABVER-SHADBOLT  CO.  v.  BI.BIN. 

(Supreme  Court  of  Washington.     Aug.  21, 
1912.) 

Sales  (8  383*)— Breach  or  ConrBAOT— Dam- 
ages—Pboop. 

Where,  In  an  action  for  breach  of  contract 
to  purchase  bogs,  there  was  evidence  that 
plaintiff  exercised  due  diligence  in  selling  the 
remainder  of  the  hogs  which  defendant  had 
refused  to  accept,  and  made  as  advantageous  a 
sale  as  the  circumstances  wonld  permit,  both 
as  to  time  and  price,  and  that  plaintiff's  loss, 
made  up  of  bis  loss  in  price  and  his  expense 
in  feedmg  the  hogs  after  defendant's  breach, 
was  no  greater  than  it  would  have  been,  had 
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the  hogs  been  sold  on  tbe  day  of  the  breach, 

defendant  was  not  prejudiced  becanse  there 
was  no  direct  eyidence  of  the-  market  value  of 
the  hogs  on  the  day  of  the  breach. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  1087;  Dec.  Dig.  I  383.*] 

Department  1.  Appeal  from  Superior. 
Court,  Franklin  County;  Thomas  Nelll, 
Judge. 

Action  by  the  Carver-Shadbolt  Company 
against  Q.  C.  Klein.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Houlton  &  Henderson,  of  Kennewlck,  for 
appellant  Parker  &  Richards,  of  North 
Yakima,  and  H.  B.  Nolaud,  of  Pasco,  tgi  re- 
q^ondent 

PARKER,  J.  This  is  an  action  to  recover 
damages  wbldi  the  plaintiff  alleges  resulted 
to  it  from  the  breach  of  a  contract  upon  the 
part  of  the  defendant,  by  which  contract  he 
agreed  to  purchase  from  It  202  hogs.  A  trial 
before  the  court,  without  a  jury,  resulted  in 
findings  and  a  Judgment  in  favor  of  tbe 
plaintiff  for  damages  in  the  sum  of  $466.S1. 
The  defendant  has  appealed. 

The  court  found,  in  substance,  as  follows: 
On  September  22,  1909,  respondent  -sold  to 
appellant  202  hogs  at  the  agreed  price  of  8% 
cents  per  pound  f.  o.  b.  at  Wapato  Station,  in 
Yakima  county.  He  then  paid  upon  tbe  pur- 
chase price  11,643.48  and  took  86  of  the  bogs, 
leaving  116  in  possession  of  respondent  Ap- 
pellant having  failed  to  take  and  pay  for  the 
116  hogs,  on  the  4th  day  of  November  re- 
spondent notlfled  Iiim  that  if  be  did  not  take 
the  bogs  within  three  days  It  would  sell 
them  and  charge  tbe  loss  and  any  damage 
and  expense  incurred  by  it  to  him.  Under 
the  original  contract  of  sale,  respondent  was 
to  feed  the  116  hogs  until  October  19th,  and 
t)etween  that  time  and  November  4th  appel- 
lant still  signified  his  intention  of  taking  the 
bogs,  and  did  not  repudiate  the  contract  pri- 
or to  November  4th.  On  Nov«nber  18th  re- 
spondents sold  86  of  the  hogs  at  7%  cents  per 
pound,  and  on  November  23d  it  sold  the  re- 
maining 30  at  8  cents  per  pound,  realizing 
on  these  sales  $294.07  less  than  it  would  have 
realized,  had  it  received  8%  cents  per  pound, 
the  agreed  price  in  its  sale  contract  with  ap- 
pellant During  the  period  from  tbe  giving 
of  the  notice  by  respondent  to  appellant  that 
it  would  sell  the  hogs  if  be  did  not  take 
them,  until  the  hogs  were  sold  by  respondent, 
it  Incurred  an  expense  in  feeding  tbe  bogs 
amounting  to  fll72.44.  The  damages  awarded 
to  respondent  by  the  court  was  the  aggregate 
amount  of  this  sum  and  tbe  $294.07,  dlller- 
ence  between  the  contract  price  and  the 
amount  respondent  sold  the  bogs  for.  The 
bogs  were  sold  by  respondent  at  the  market 
price.  It  Is  apparent  that  the  court  proceed- 
ed upon  the  assumption  that  the  following 
facts  also  appeared  from  the  evidence,  though 
DO  specific  findings  were  made  thereon:    The 


weight  of  tbe  116  bogs  did  not  materially 
change  between  the  time  of  giving  the  notice 
on  November  4th  and  the  sales  of  them  by 
respondent,  and  in  making  the  sales  of  the 
bogs  respondent  used  due  diligence,  and 
made  as  advantageous  sale  as  the  circum- 
stnnces  would  permit  both  as  to  time  and 
the  price  he  procured  at  those  sales. 

Tbe  argument  of  counsel  for  appellant  Is 
addressed  largely  to  the  question  of  the  suffi- 
ciency of  the  evidence  to  establish  the  facts 
found  by  the  court  and  the  facts  which  we 
have  noticed  must  have  been  assumed  by  the 
court  as  proven  by  the  evidence.  We  have 
carefully  read  all  of  tbe  evidence,  and  deem 
it  sufficient  to  say  that  we  are  convinced  that 
the  trial  court  was  fully  warranted  thereby 
in  proceeding  upon  tbe  theory  that  tbe  facts 
were  proven  substantially  as  we  have  above 
briefly  narrated. 

The  arguments  of  counsel  for  appellant  up- 
on law  questions  have  but  little  application 
to  these  facts,  but  to  other  facts,  which  they 
contend  were  shown  by  the  evidence.  It  is 
Insisted,  however,  that  even  these  facts  fail 
to  disclose  any  proper  measure  of  damage  as 
a  basis  for  tbe  Judgment;  it  being  argued 
that  the  market  value  of  the  hogs  on  the  7tb 
day  of  November,  which,  under  the  facts, 
would  be  the  date  of  the  breacb  of  the  con- 
tract by  appellant  does  not  appear,  and  that 
the  only  proper  measure  of  damage  would  be 
the  dlfterence  between  the  market  value  on 
that  day  and  tbe  agreed  contract  price.  We 
think,  while  there  was  no  direct  evidence  to 
show  the  market  value  on  that  day,  it  is  a 
fair  conclusion  from  tbe  evidence,  showing 
due  diligence  on  the  part  of  respondent  in 
selling  the  bogs,  both  as  to  time  and  price 
obtained,  that  the  amount  of  respondent's 
loss,  made  up  of  bis  loss  in  price  and  bis 
expense  in  feeding  the  hogs  thereafter,  was 
no  greater  than  it  would  have  been,  had  it 
then  made  sale  of  the  hogs  for  whatever  it 
could  have  gotten  on  that  day.  It  is  evident 
that  respondent's  diligence  made  its  damage 
as  small  as  possible. 

The  Judgment  is  affirmed. 

MORRIS,  CROW,  CHADWICK,  and 
GOSE,  JJ.,  concur. 

(69  Waah.  627) 
HICKS  V.  HICKS  et  al. 

(Supreme  Court  of  Washington.    Aug.  21, 
1912.) 

1.  DiVOBOB  (I  326*)— DeOBEK  — COLLATKRAI. 

Attack. 

Where  plaintiff  instituted  a  suit  for  divorce 
and  for  a  division  of  community  property 
against  her  former  husband,  and  also  prayed 
for  the  annulment  of  a  prior  foreign  divorce 
decree  obtained  by  him,  the  annulment  of  such 
decree  was  a  mere  Incident  to  the  primary  pur- 
pose of  plaintiff's  action,  and  constituted  a 
collateral  attack  on  such  decree. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {§  827-830,  840;  Dec.  Dig.  S  326.*] 
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•i.    DlVORCB    (S    328*)    —    FORKIQW    I^kcBEE    — 
CoLLiTEHAL  ATTACK. 

Where  a  foreign  divorce  decree,  obtained 
by  plaintiff'!  husband  against  her,  was  entered 
by  a  court  having  general  jurisdiction  of  the 
subject-matter,  on  service  by  publication,  based 
on  an  affidavit  reciting  that  the  place  of  the 
wife's  residence  was  unknown,  and  that  her  last 
known  place  of  residence  was  San  Diego,  Cal., 
and  the  decree  recited  that  she  had  been  duly 
served  with  sammons  by  publication,  as  requir- 
ed by  law,  and  then  proceeded  to  grant  the 
husband  a  divorce,  the  decree  was  valid  on  its 
face  and  conclusive  against  collateral  attack. 
[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  SS  831-834;    Dec.  Dig.  I  328.*] 

3.  DiTOBCE  (i  326*)  —  Decree  —  Collatebai. 
Attack— Fbatjd. 

A  foreign  divorce  decree  is  not  subject  to 
collateral  attack  for  fraud. 

[Ed.  Note.— For  other  cases,  aee  Divorce, 
Cent  Dig.  H  827-830,  840;  Dec.  Dig.  |  326.*] 

4.  Divorce   (|  322*)— Commdnitt  Pbopebtt 
—Division. 

Where  a  foreign  divorce  decree  was  con- 
fined to  a  dissolution  of  the  marriage,  and  did 
not  provide  for  division  of  the  community  prop- 
erty or  contain  any  provision  for  the  wife's 
maintenance,  the  community  being  terminated 
by  the  divorce,  the  parties  became  tenants  in 
common  of  the  property,  and  the  divorced  wife 
was  thereafter  entitled  to  sue  for  partition. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  {§  822-825;   Dec  Dig.  |  322.*] 

5.  Tenanct   in   Comuon    (|  15*)— Adverse 

PoSSESSION-DI  VISION . 

Since  a  divorce,  secured  by  a  husband 
without  any  division  of  tbe  community  proper- 
ty, vested  the  title  to  such  property  in  the 
parties  as  tenants  in  common,  the  wife's  right 
to  sue  for  a  division  was  not  affected  by  limita- 
tions. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  §{  42-^52;  Dec.  Dig.  f  15.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  K.  B.  Albertson,  Judge. 

Suit  by  Maggie  Hicks  against  Hansel  Har- 
rison Hicks  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Reversed  and 
remanded. 

J.  P.  Ball  and  Frank  E.  Green,  for  appel- 
lants. Glen  R.  Metsker,  of  Fairbanks,  Alas- 
ka, for  respondent 

ELLIS,  J.  The  plaintiff  and  the  defend- 
ant Hansel  Harrison  Hicks  were  married  at 
Reno,  Nev.,  in  August,  1892.  They  lived  to- 
gether In  California  until  April,  1895,  when 
tbe  defendant  went  to  Alaska,  where  be  has 
since  resided.  No  children  were  bom  of  the 
marriage.  In  March,  1904,  tbe  defendant 
Hansel  Harrison  Hicks  brought  an  action 
for  divorce  against  the  plaintiff  In  the  Unit- 
ed States  District  Court  for  Alaska,  Third 
Division,  and  on  May  2,  1905,  procured  in 
that  court  a  decree  of  divorce,  which,  after 
reciting  that  the  defendant  [plaintiff  here] 
"was  duly  served  with  summons  by  publica- 
tion, as  required  by  law,"  decreed  as  fol- 
lows: "Wherefore  It  is  here  ordered,  adjudg- 
ed and  decreed  that  the  marriage  between 
tbe  plaintiff.  Hansel  Harrison  Hicks,  and 
the  said  defendant,  Maggie  Hicks,  is  dissolv- 


ed, and  the  same  Is  hereby  dissolved,  and 
tbe  said  parties  are  and  each  of  them  is 
freed  and  absolutely  released  from  the  bonds 
of  matrimony  and  all  the  obligations  there- 
of." Some  time  In  1906  tbe  defendant  Hicks 
married  Ida  Allen,  bis  correspondent  herein. 
On  September  21, 1911,  the  plaintiff  (respond- 
ent here)  brought  this  action  in  the  superior 
court  of  King  county  to  procure  a  decree  of 
divorce  from  the  defendant  Hansel  Harrison 
Hicks,  on  tbe  ground  of  desertion  and  infi- 
delity, '  naming  tbe  other  defendant  as  co- 
respondent Both  defendants  were  served 
personally  with  summons  In  King  county. 
In  this  action  the  plaintiff  sought  to  pro- 
cure a  division  of  property,  and  also  to  have 
canceled  and  annulled  tiie  Alaska  decree, 
upon  the  ground  that  it  was  entered  without 
Jurisdiction  over  the  plaintiff  herein,  in  that 
the  summons  was  published  upon  a  false 
and  fraudulent  aflldavit,  and  that  the  pub- 
lication of  summons  in  the  Alaska  action 
and  the  decree  founded  thereon  were  void. 
The  complaint  alleged  that  when  he  deserted 
the  plaintiff  the  defendant  took  with  bim 
$1,100,  all  of  which  was  community  proper- 
ty, and  1600  of  which  was  earned  by  plain- 
tiff's labor,  and  that  with  this  money  as  a 
capital  he  has  since  accumulated  a  large 
amount  of  property,  and  has  conveyed  a 
large  part  of  such  property  to  the  core- 
spondent. The  answer  denied  the  principal 
allegations  of  tbe  complaint,  and  set  up  as 
affirmative  defenses  estoppel  of  the  plaintiff 
by  her  laches  to  question  the  Alaska  decree, 
and  that  any  attack  upon  that  decree  for 
fraud  was  barred  by  the  statute  of  limita- 
tions. A  trial  was  had  to  the  court,  wMeh 
found  facts  substantially  as  set  out  In  tbe 
complaint,  and  entered  a  decree  declaring 
null  and  void  the  Alaska  decree,  and  dis- 
solving the  marriage  tie  between  the  plain- 
tiff and  the  defendant  Hansel  Harrison 
Hicks,  and  awarding  the  plaintiff  Judgment 
for  $2,500  for  maintenance  and  sui^Hirt  and 
$250  as  an  attorney's  fee.  The  defendants 
have  appealed. 

[1]  The  appellants  contend  that  the  trial 
court  erred  in  declaring  the  Alaska  decree 
void.  This  contention  must  be  sustained. 
The  main  purpose  of  this  action  was  to  ob- 
tain a  decree  of  divorce  and  a  division  of 
community  property,  not  simply  to  annul 
the  Alaska  decree.  Tbe  annulling  of  that 
decree  was  a  mere  incident  to  the  primary 
purpose  of  this  action.  This  action  is  there- 
fore a  collateral  attack  upon  that  decree. 
1  Black  on  Judgments  (2d  Ed.)  g  252 ;  Pey- 
ton V.  Peyton,  28  Wash.  278-300,  68  Pac.  757. 

[2]  That  decree  was  valid  upon  its  face. 
It  was  entered  by  a  court  of  general  juris- 
diction. The  subject-matter  was  within  Its 
Jurisdiction.  The  complaint  in  this  action 
alleges  that  in  the  Alaska  suit  an  affidavit 
stated  that  the  place  of  residence  of  the 
plaintiff  here  (defendant  there)  was  un- 
known,  and   that  her   last  known  place  of 
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residence  was  San  Diego,  Cal.  No  Irregular- 
ity in  the  affidavit  is  claimed.  It  Is  attacked 
solely  as  being  false — a  matter  which  could 
only  be  established  by  evidence  outside  of 
the  Alaska  record.  The  proof  of  the  publica- 
tion of  summons  appearing  in  that  record 
is  regular.  The  decree  recites  that  the  de- 
fendant was  served  by  publication,  as  requir- 
ed by  law.  This  adjudication  of  valid  serv- 
ice l8  as  conclusive  as  tliat  upon  any  other 
question  in  the  case  as  against  collateral 
attack.  Peyton  v.  Peyton,  28  Wash.  278-298, 
68  Pac.  T57. 

[3]  As  did  the  plaintiff  in  the  Peyton  Case, 
the  respondent  here  seeks  to  avoid  the  for- 
mer decree  as  having  been  obtained  by 
fraud.  The  following  language  there  quoted 
with  approval  is  equally  applicable  here: 
"Fraud  In  procuring  a  Judgment  cannot  be 
shown  by  the  parties  to  such  Judgment  in 
any  collateral  proceeding."  1  Freeman  on 
Judgments  (4tb  £d.)  S  132.  It  follows  that 
the  court  erred  in  admitting  evidence  of 
matters  outside  of  the  record  of  the  Alaska 
suit  to  Impeach  the  decree,  and  in  holding 
that  decree  void;  and  also  erred  in  grant- 
ing the  decree  of  divorce  in  this  action.  The 
principles  announced  in  the  Peyton  Case  are 
conclusive  on  these  points. 

[4]  But  it  does  not  follow  that  the  re- 
spondent was  entitled  to  no  relief.  The 
Alaska  decree  made  no  disposition  of  prop- 
erty, and  contained  no  reference  to  the  prop- 
erty rights  of  the  parties.  It  was  confined 
to  a  dissolution  of  the  marriage  tie.  The 
complaint  in  this  action  set  up  facta  which, 
if  established  by  competent  evidence,  would 
entitle  the  respondent  to  a  division  of  the 
property  acquired  as  community  property  by 
the  appellant  prior  to  his  obtaining  the  Alas- 
ka divorce,  or.  In  lieu  thereof,  some  provi- 
sion for  maintenance.  That  was  a  part  of 
the  relief  sought  in  this  action.  A  dissolu- 
tion of  the  community  by  a  decree  of  di- 
vorce, which  makes  no  mention  of  the  prop- 
erty, does  not  divest  the  title.  The  com- 
munity being  terminated,  the  community 
property  becomes  common  property.  Of  ne- 
cessity, the  title  vests  in  the  members  of  the 
former  community  as  tenants  in  common. 
Ambrose  t.  Moore,  46  Wash.  463,  90  Pac. 
588,  11  L.  R.  A.  (N.  S.)  103. 

[S]  The  statute  of  limitations  has  no  ap- 
plication to  this  phase  of  the  case.  During 
the  coverture,  the  husband  was  entitled  to 
the  possession  of  the  community  property, 
which  he  held,  in  a  sense,  as  trustee  for 
the  community.  When  by  the  dissolution  of 
the  marriage  the  community  property  be- 
came property  held  in  common,  the  posses- 
sion of  one  was  the  possession  of  both.  The 
divorce  decree,  which  made  no  mention  of 
property,  was  no  assertion  of  an  adverse 
claim  upon  the  appellant's  part.  It  was  no 
such  notice  of  an  adverse  holding  or  claim 
on  bis  part  as  would  set  the  statute  in  mo- 


tion as  against  the  respondent  She  is  still 
entitled  to  an  equitable  accounting. 

The  trial  court  awarded  to  the  respondent 
$2,500  for  maintenance  and  supi)ort;  but, 
inasmuch  as  the  cause  was  tried  upon  an 
erroneous  theory,  and  that  award  was  made 
as  ancillary  to  a  decree  of  divorce,  we  can- 
not say  that,  Iiad  the  inquiry  been  confined 
to  the  issue  of  a  division  of  the  property  or 
provision  for  maintenance,  the  same  result 
would  have  been  reached. 

The  judgment  Is  therefore  reversed,  and 
the  cause  remanded  for  a  new  trial,  with 
.direction  to  permit  the  parties  to  so  frame 
the  pleadings  as  to  present  and  try  out  this 
issue,  and  upon  the  evidence  to  make  such  a 
division  of  property  or  provision  for  mainte- 
nance as  the  equities  of  the  case  may  war- 
rant 

FULLEBTON,  MOUNT,  and  MORRIS, 
JJ.,  concur. 


(S9  Wash.  6io> 
DREW  V.  BOUFPLEUR. 

(Supreme  Court  of  Washington.    Aug.  21, 
1912.) 

1.  Deeds   (|  71*)— Execution— Duress. 

Where,  prior  to  the  execution  of  a  deed, 
complainant  took  advice  of  counsel,  and  wa.s 
advised  by  him  not  to  make  the  settlement  of 
which  the  deed  formed  part  she  was  not  enti- 
tled to  have  the  same  set  aside  for  duress,  be- 
cause she  feared  foreclosure  of  a  mortgage 
might  cause  her  to  lose  her  home,  and. that 
injury  might  result  therefrom  to  her  daughter, 
who  was  then  ill,  but  who  was  a  mature  wo- 
man with  a  family  of  her  own,  and  could  have 
been  made  to  understand  the  situation  without 
danger  to  herself. 

[EM.  Note.-rPor  other  cases,  see  Deeds,  Cent^ 
Dig.  ti  183-189;    Dec  Dig.  f  71.*] 

2.  CoMPRomsK  AND   Settlement   (§  18*)  — 
Avoidance— Return  of  Consideration, 

A  party  to  a  settlement  cannot  avoid  the- 
same  on  the  ground  of  duress,  where  be  does 
not  offer  to  return  the  benefits  received  fron> 
the  settlement 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement  Cent  Dig.  {{  75-82;  Dec.  Dig^ 

3.  Acknowledgment   (§  62*)— Impeachment 
— Evidence. 

Where  complainant  went  before  a  notary 
to  acknowledge  a  deed,  and  there  was  evi- 
dence that  she  actually  did  acknowledge  it. 
such  proof  outweighed  her  mere  denial  that 
she  acknowledged  it  and  her  claim  that  the 
officer's  certificate  to  that  effect  was  false. 

[Ed.  Note. — For  other  cases,  see  Acknowl- 
edgment Cent  Dig.  {{  345-347;  Dec.  Dig.  i 
62.*] 

Department  2.  Appeal  from  Superior  Court,. 
Spokane  County;    J.  D.  Hinkle,  Judge. 

Action  by  Hannah  M.  Drew  against  H.  P. 
BouiSeur  to  set  aside  it  deed.     Decree  for- 
defendant,    and   complainant   appeals.    Af- 
firmed. 

L.  H.  Prather,  for  appellant  John  C^ 
Kleber,  of  Spokane,  for  respondent 
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PER  CURIAM.  The  appellant  brought 
this  action  against  the  respondent  to  pro- 
cure the  cancellation,  on  the  ground  of  want 
of  consideration,  duress,  and  fraud,  of  a 
quitclaim  deed  executed  by  herself  to  the  re- 
spondent From  the  record  it  appears  that 
one  Benjamin  F.  Smith  died,  leaving  a  tract 
of  land,  one-half  of  which  he  devised  to  the 
appellant,  and  one-half  to  certain  other  par- 
ties. The  estate  was  Indebted  in  a  consid- 
erable sum,  and  to  pay  the  same  the  land 
was  sold  by  the  executor  named  in  the  will 
at  public  sale.  The  reajKindent  became  the 
purchaser  at  the  sale,  paying  for  the  land 
the  amount  of  the  obligations  against  the 
estate,  some  $700,  taking  the  title  thereto 
in  his  own  name.  The  purchase  was  made 
pursuant  to  a  written  agreement  between 
the  appellant  and  respondent,  the  precise 
terms  of  which  are  in  dispute;  the  writing 
itself  having  been  lost  while  in  the  posses- 
sion of  the  respondent  The  respondent's 
version  of  the  agreement  is  that  he  under- 
took to  purchase  the  land  at  the  executor's 
sale  for  a  sum  sufficient  to  pay  the  obliga- 
tions against  the  estate,  make  an  advance- 
ment to  the  appellant  sufficient  to  clear  a 
mortgage  on  her  home  place,  and,  after  these 
sums  had  been  repaid  to  him,  to  divide  the 
land  evenly  with  the  appellant  The  appel- 
lant, on  the  other  hand,  contends  that  the  re- 
spondent agreed  to  pay  $1,000  for  a  half  in- 
terest in  the  land,  the  money  to  be  used  in 
payment  of  the  debts  of  the  estate  and  cer- 
tain'llens,  consisting  of  a  mortgage  and  tax- 
es, then  on  the  appellant's  home  property, 
and  that  she  was  to  have,  in  addition  to  the 
money  necessary  to  pay  the  liens,  an  undi- 
vided half  interest  in  the  property,  free  from 
incumbrances.  The  precise  terms  of  the 
agreement  being  in  dispute,  the  parties  set- 
tled their  difficulty  by  a  new  agreement 
The  appellant  gave  to  the  respondent  a  quit- 
claim deed  for  her  interest  in  the  land  pur- 
chased from  the  estate,  and  he  in  turn  pro- 
cured for  her  a  cancellation  of  the  mortgage 
against  her  homestead,  and  gave  her  acquit- 
tances for  certain  moneys  he  had  advanced 
to  her  in  the  payment  of  taxes  and  for  her 
personal  use. 

[1,2]  It  Is  this  quitclaim  deed  that  the 
appellant  sought  to  set  aside  in  this  action. 
The  duress  and  fraud  alleged  is  the  taking 
advantage  of  the  necessities  of  the  appellant 
thus  compelling  her  to  enter  into  the  agree- 
ment of  settlement  She  alleges  and  testi- 
fied at  the  trial  that  the  respondent  threat- 
ened to  foreclose  the  mortgage  on  her  home, 
unless  she  acceded  to  his  terms  of  settle- 
ment; that  she  had  a  sick  daughter  living 
with  her;  and  that  this  threat  so  far  dis- 
turbed the  daughter's  peace  of  mind  as  to 
render  her  condition  dangerous,  compelling 
the  appellant  to  comply  with  the  request,  in 
order  to  save  the  daughter's  life.  But  the 
evidence  does  not  Justify  this  claim.    It  was 


shown  that  she  took  the  advice  of  counsel 
Just  prior  to  making  the  settlement  and  was 
advised  by  him  not  to  enter  into  it,  as  her 
contentions,  if  they  could  be  proven,  would 
prevent  a  foreclosure  of  the  mortgage,  and 
she  stood  in  no  danger  of  loshig  her  home 
by  reason  thereof.  It  was  shown  also  that 
the  daughter  was  a  mature  woman  with  a 
family  of  her  own,  capable  of  l)eing  made 
to  understand  that  no  danger  lay  in  a  fore- 
closure suit  if  the  appellant's  version  of  the 
contract  was  correct  Moreover,  the  appel- 
lant has  accepted  the  benefits  accming  to 
her  from  the  settlement,  no  part  of  which 
has  she  offered  to  return. 

[3]  The  appellant  next  insists  that  she  did 
not  in  fact  acknowledge  the  quitclaim  deed. 
and  that  the  officer's  certificate  thereon  to 
that  effect  is  false.  Bat  this  claim  la  also 
without  merit  She  bases  her  charge  of 
want  of  acknowledgment  on  the  assertion 
that  she  refused  to  state  to  the  notary  tak- 
ing the  same  that  she  executed  the  deed 
freely  and  voluntarily  for  the  uses  and  pur- 
poses therein  mentioned  But  aside  from 
the  fact  that  she  went  before  the  notary  for 
the  purpose  of  acknowledging  it,  there  is  evi- 
dence that  she  actually  did  acknowledge  it> 
sufficient  to  outweigh  her  denial. 

The  Judgment  is  affirmed. 


(6»  Wastu  S79) 
GRE.\T  NORTHERN  RT.  CO.  t.  PUBMO 
SERVICE  COMMISSION  OF  WASH- 
INGTON et  al. 

(Suprane  Court  of  Washington.    Ang.  21, 
1012.) 

RAIUtOADS  a  9*)  — RBQtJIATlOK  — OBDKBS  OF 
PDBUO  SKRVIOB  CoMMI8810H«RS— Rbview. 
Where  a  railroad,  ordered  by  the  public 
service  commission  to  conatruct  a  spur  track 
to  one's  warebonse,  at  his  expense,  did  not  ap- 
peal theiefrom,  or  apply  for  suBpension  thei«- 
of,  which  the  superior  court  is  authoriied,  by 
Public  Service  Commission  Act  (Laws  1911,  c. 
117)  §  87,  to  grant,  in  Its  discretion,  pendente 
lite,  but  did  the  constmction  at  the  individnal's 
expense,  it  may  not  have  review  of  the  proceed- 
ings, with  the  result,  in  case  of  reversal,  o{ 
renderinfc  the  physical  connection  worthless, 
though  tiie  order  contemplates  the  fntare  main- 
tenance of  the  connection,  with  switching  ac- 
commodations. 

rs;d.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  12-10;  Dec.  Dig.  i  9.*] 

Department  1.  Appeal  from  Superior 
Court  Spokane  County ;  J.  Stanley  Webster, 
Judge. 

Writ  of  review  by  the.  Great  Northern 
Railway  Company  against  the  Public  Serv- 
ice Commission  of  Washington  and  another. 
Writ  quashed  and  action  dismissed,  and  the 
railway  company  appeals.    Affirmed. 

F.  V.  Brown  and  F.  G.  Dorety,  for  appel- 
lant Merrill,  Oswald  A  Merrill,  of  Spo- 
kane, for  respondents. 
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GOSE,  J.  This  la  an  appeal  from  an  or- 
der quashing  a  writ  of  review  and  dismissing 
the  action.  The  history  of  the  case  is  as 
follows:  On  July  18,  1011,  the  respondent 
Mohler  Union  Warehouse  Company,  a  cor- 
poration, hereafter  called  the  respondent, 
filed  a  complaint  with  the  public  service 
commission,  alleging  that  it  was  operating 
a  grain  warehouse  at  the  town  of  Mohler, 
in  this  state,  at  a  point  adjacent  to  the  ap- 
pellant's right  of  way,  and  that  the  appellant 
refused  to  run  a  spur  track  to  its  warehouse 
and  to  give  it  shipping  facilities,  and  prayed 
that  citation  Issue  and  that  a  hearing  be 
had.  On  July  25th,  pursuant  to  notice,  a 
hearing  was  had  before  a  member  of  the  pub- 
lic seirice  commission.  On  August  28th 
the  commission  filed  Its  findings.  On  Sep- 
tember 9th  an  order  was  entered  by  the  eom- 
missIoB,  requiring  the  appellant  to  make 
the  necessary  survey  and  set  the  stakes  for 
a  spar  track  from  its  main  line  to  the  re- 
spondent's warehouse,  requiring  the  respond- 
ent to  do  the  necessary  grading  under  the  di- 
rection of  the  appellant's  engineer,  and  re- 
quiring it  to  execute  a  bond  in  the  sum  of 
$2,000,  conditioned  that  upon  the  construc- 
tion of  the  track  it  would  pay  to  the  appel- 
lant the  sum  of  $1,556,  the  agreed  cost  of  the 
Improvement  It  was  further  ordered  that 
the  appellant,  within  10  days  after  it  receiv- 
ed notice  that  the  grading  had  been  com- 
pleted, should  proceed  to  construct  the  spur 
track,  and  that  it  should  complete  it  within 
5  days  thereafter.  The  order  further  pro- 
vided that,  within  20  days  after  the  comple- 
tion of  the  spur  track,  the  respondent  should 
pay  to  appellant  the  sum  of  $1,556,  and  that 
upon  such  payment  the  bond  should  be  can- 
celed. By  agreement  of  the  parties,  a  cer- 
tified check  for  that  amount  was  accepted, 
and  is  still  held  by  the  appellant,  in  lieu  of 
the  bond.  It  is  admitted  that,  within  the 
time  limited  by  the  order,  the  appellant  con- 
structed the  spur  track,  connected  it  with 
its  main  track,  and  proceeded  to  furnish 
switching  service  to  the  respondent  There- 
after and  on  Octtober  5th  the  appellant  ap- 
plied for  and  was  granted  a  writ  of  review 
by  the  superior  court  of  Spokane  county. 
Upon  the  facts  stated  npon  the  motion  of  the 
respondent,  the  writ  was  quashed  and  the 
action  dismissed. 

The  appellant  contends  that  it  was  error 
to  dismiss  the  case,  because  the  order  of  the 
court  requires  the  performance  of  services 
upon  the  part  of  the  appellant  of  a  continu- 
ing and  permanent  nature.  In  suppprt  of 
this  view,  it  cites  the  following  cases :  South- 
ern Pacific  Terminal  Co.  v.  Interstate  Com- 
merce Commission,  219  U.  S.  498,  31  Sup.  Ct 
279,  55  L.  Ed.  310;  United  States  v.  Trans- 
Missouri  Freight  Association,  166  U.  S.  290, 
17  Sup.  Ct  540,  41  L.  Ed.  1007;  Boise  City 
Irr.  &  Land  Co.  v.  Clark,  131  Fed.  415,  65 
C.  O.  A.  399;   State  t.  Moore,  23  Yfaah.  276, 


62  Pac.  769;  Commonwealth  v.  Hall,  8  Pick. 
(Mass.)  440.  The  Southern  Pacific  Terminal 
Case  was  a  suit  to  enjoin  an  order  of  the 
Interstate  Commerce  Commission  requiring 
the  appellant  to  desist,  on  or  before  a  fixed 
date  and  for  a  fixed  period,  from  granting  an 
undue  preference  to  one  Young,  a  shipper  of 
cotton  seed  products.  It  was  contended  that 
the  appeal  should  be  dismissed,  because  the 
time  fixed  in  the  order  had  expired,  and  the 
case  was  moot  The  motion  was  denied,  on 
the  ground  that  the  order  might  be  the  basis 
of  further  proceedings,  and  that  the  ques- 
tions involved  in  the  orders  were  usually 
continuing.  In  the  Freight  Association  Case 
some  of  the  defendants  had  entered  into  a 
traffic  agreement  under  the  name  of  "Trans- 
Missouri  Freight  Association."  The  defend- 
ants asked  that  the  appeal  be  dismissed,  on 
the  ground  that  the  association  had  been  dis- 
solved by  a  vote  of  its  members  after  the  en- 
try of  the  judgment.  In  denying  the  motion, 
the  court  observed  that  the  object  of  the  ap- 
peal was  twofold,  viz.,  the  dissolution  of  the 
association  and  the  restraining  of  the  defend- 
ants from  continuing  in  a  like  combination. 
It  was  said  that  the  mere  dissolution  of  the 
association  was  not  the  most  important  ob- 
ject of  the  litigation,  but  that  '^he  judgment 
of  the  court  is  soligbt  upon  the  qnestion  of 
the  legality  of  the  agreement  itself,  for  the 
carrying  out  of  which  the  association  was 
formed,  and,  if  such  agreement  be  declared 
to  be  illegal,  the  court  is  asked,  not  only  to 
dissolve  the  association  named  in  the  bill, 
but  that  the  defendants  should  be  enjoined 
for  the  future." 

In  the  Boise  City  Case  there  was  a  mo- 
tion to  dismiss  the  appeal,  on  the  ground 
that  the  period,  for  which  the  water  rate 
was  fixed  bad  expired.  This  was  denied,  on 
the  grounds:  (1)  Because  the  rates,  once 
fixed,  continue  in  force  until  changed  as  pro- 
vided by  law;  and  (2)  because  of  the  pro- 
priety of  deciding  some  questions  of  law 
which  might  serve  to  guide  the  municipal 
body  when  again  called  upon  to  act  In  the 
matter.  In  the  Moore  Case  It  was  observed 
that  the  object  of  the  litigation,  viz.,  the  cer- 
tification of  the  nomination  of  the  relator, 
could  still  be  carried  out.  In  the  Hall  Case 
it  was  held  that  an  Involuntary  payment  of 
an  award  of  damages  in  an  eminent  domain 
proceeding  by  a  corporation,  so  that  it  could 
enter  upon  the  land  and  save  Its  franchise, 
was  not  a  ground  for  quashing  a  writ  of  cer- 
tiorari 

The  public  service  commission  act  (Laws 
1911,  p.  697,  §  87)  provides  that  the  superior 
court,  "in  its  discretion,  may  restrain  or  sus- 
pend" in  whole  or  In  part  the  operation  of 
the  commissioners'  order  pendente  lite.  The 
appellant  did  not  apply  for  a  suspension  of 
the  order.  It  is  plain  that  the  discretion 
here  vested  in  the  superior  court  is  not  au 
arbitrary   discretion,   but  a  sound  Judicial 
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discretion,  to  be  exercised  as  the  Justice  of 
the  particular  case  demands.  The  appellant 
chose  to  comply  with  the  order,  and  to  make 
the  physical  Improvement  at  the  expense  of 
the  respondent  If  It  were  now  permitted  to 
review  the  proceedings  of  the  commission 
and,  to  reverse  the  order,  the  physical  con- 
nection which  the  respondent  has  paid  for 
would  be  rendered  valueless.  It  has  not  ap- 
pealed from  the  order,  and  no  reason  Is  sug- 
gested, and  none  occurs  to  the  court,  why 
it  is  not  bound  by  It.  The  argument  made, 
that  the  order  is  in  its  nature  a  continuing 
one,  is  measurably  true.  There  is  no  doubt 
that  It  contemplates  both  a  physical  connec- 
tion between  the  main  line  of  the  appellant's 
road  and  the  respondent's  warehouse  and  the 
future  maintenance  thereof,  together  with 
switching  accommodations.  This,  however, 
cannot  overcome  the  effect  of  the  other  acts 
mentioned.  We  think,  in  view  of  the  fact 
tliat  the  spur  track  has  been  run  out  at  the 
expense  of  the  respondent,  and  that  no  ap- 
plication was  made  for  an  order  of  superse- 
deas, the  appellant  Is  precluded  from  contin- 
uing the  litigation. 

While  the  case  at  bar  has  some  features 
analogous  to  the  questions  involved  In  the 
Southern  Pacific  Terminal  Case  and  the 
Boise  City  Case,  we  are  of  the  opinion  that 
the  application  of  the  principles  there  an- 
nounced would  be  a  flagrant  injustice  to  the 
respondent 

The  Judgment  Is  therefore  affirmed. 

MORRIS,  PARKER,  CROW,  and  CHAD- 
WICK,  JJ.,  concur. 


(6>  Wash.  561) 

STATE  V.  HAMILTON. 

(Supreme  Court  of  Washington.     Aug.  20, 
1912.) 

Indictment  and  Infobmation  (|  189*)— Con- 
viction OF  L.ESSEB  Offense. 

Under  Rem.  &  Bal.  Code.  {S  2413-2415, 
which  distinguish  assaults  in  the  first  and  sec- 
ond degrees  from  that  in  the  llhird  degree, 
which  is  defined  to  l>e  an  assault,  or  assault  and 
battery,  not  amounting  to  assault  in  tbe  first 
or  second  degrees,  which  involve  felonious  in- 
tent, a  conviction  of  assault  in  the  third  de- 
gree can  be  had  under  an  information  charging 
an  assault  upon  a  pregnant  woman  by  produc- 
ing an  unnecessary  abortion,  resulting  in  her 
death  and  that  of  her  unborn  child. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |g  582-595:  Dec. 
Dig.  §  189.*] 

Department  1.  Appeal  from  Superior 
Court,  Walla  Walla  County;  Thos.  H.  Brents, 
Judge. 

John  A.  Hamilton  was  convicted  of  as- 
sault in  the  third  degree^  and  he  appeals. 
Affirmed. 

Dunphy,  Evans  &  Garrecht  for  appellant 
Everett  J.  Smith,  of  Walla  Walla,  for  the 
State. 


PARKER,  J.  The  plaintiff  was  charged 
by  Information  filed  in  the  superior  court  for 
Walla  Walla  county  with  the  crime  of  man- 
slaughter, as  follows:  "On  the  26th  day  of 
August,  1911,  at  and  within  the  county 
aforesaid.  In  and  upon  one  Delia  Reams,  then 
and  there  being,  the  said  John  A.  Hamilton 
and  Alice  J.  Prather  did  commit  an  assault, 
she,  tbe  said  Delia  Reams,  being  then  and 
there  a  woman  pregnant  with  a  quick  child, 
and  upon  her,  the  said  Delia  Reams,  did 
then  and  there  use  and  employ,  and  caused 
to  be  used  and  employed,  certain  instruments 
and  other  means,  the  names,  kinds,  and  de- 
scriptions of  wlilch  are  to  this  informant  un- 
known, with  intent  then  and  there  to  cause 
the  miscarriage  of  her,  the  said  Delia  Reams, 
so  pregnant  as  aforesaid,  such  miscarriage 
not  being  then  and  there  necessary  to  pre- 
serve the  life  of  her,  the  said  Delia  Reams, 
and,  with  the  instruments  and  other  means 
by  them,  the  said  John  A.  Hamilton  and 
Alice  J.  Prather,  so  used  and  employed  with 
the  intent  aforesaid,  did  then  and  there  in- 
filct  upon  her,  the  said  Delia  Reams,  and  up- 
on the  said  quick  child  of  wliich  she  was 
then  and  there  pregnant  as  aforesaid,  divers 
wounds,  punctures,  and  other  mortal  Inju- 
ries, and  did  then  and  there  and  thereby  pro- 
duce the  death  of  her,  the  said  Delia  Reams, 
and  of  the  said  quick  child,  and  did  then 
and  there  and  thereby  commit  tbe  said 
crime  of  manslaughter."  Upon  the  trial  tbe 
Jury  foimd  the  defendant,  Hamilton,  guilty 
of  assault  in  the  third  degree.  Thereupon 
the  court  adjudged  that  he  pay  a  fine  of 
|150  and  costs  of  prosecution.  From  this 
Judgment,  he  has  appealed. 

The  principal  and  only  contention  made  by 
counsel  for  appellant  which  we  deem  neces- 
sary to  notice,  is  that  a  conviction  cannot 
be  lawfully  had  for  assault  In  the  third  de- 
gree under  this  information,  because  such 
crime  is  no.t  included  within  tbe  crime  of 
manslaughter  as  therein  charged.  The  ques- 
tion then  is  reduced  to' this:  Does  the  lan- 
guage of  this  information  charge  the  crime 
of  assault  in  the  third  degree,  as  well  as  the 
crime  of  manslaughter?  It,  of  course,  can- 
not he  seriously  contended  but  that  such  a 
crime  may  be  included  in  tbe  crime  of  man- 
slaughter. Under  the  new  Criminal  Code  of 
1909,  there  Is  no  statutory  definition  of  the 
crime  of  assault,  nor  of  assault  and  battery, 
which  constitutes  the  misdemeanor  of  as- 
sault in  the  third  degree.  Assaults  in  the 
first  and  second  degrees  are  distinguished 
from  assault  in  the  third  degree,  in  that  the 
former  are  committed  with  a  felonious  in- 
tent   Rem.  &  Bal.  Code,  SS  2413,  2414,  2415. 

The  latter  section  defines  assault  in  the 
third  degree  as  follows:  "Every  person  who- 
shall  commit  an  assault  or  an  assault  or  bat- 
tery not  amounting  to  assault  in  either  the 
first  or  second  degrees,  shall  be  guilty  of  as- 
sault In  tbe  third  degree,  and  shall  be  pun- 
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ished  as  for  a  gross  misdemeanor."  Since 
the  meaning  of  the  words  "assault"  and  "as- 
sault and  battery"  are  not  defined  by  stat- 
ute, we-  must  resort  to  their  common-law 
meaning.  Now,  the  authorities  seem  to  be 
uniform  in  holding  that  in  charging  assault, 
or  assault  and  battery,  when  those  words 
are  used  only  in  their  common-law  meaning, 
an  Indictment  or  information  need  not  set 
out  the  particular  acts  of  violence  which 
constituted  the  assault,  or  assault  and  bat- 
tery. Bishop's  Directions  and  Forms  (2d 
Ed.)  §  201;  1  McGlaiu  on  Criminal  Law,  i 
252. 

The  argument  of  counsel  for  appellant 
seems  to  proceed  upon  the  theory  that  this 
information  is  defective  as  charging  assault, 
or  assault  and  battery,  in  tluit  It  fails  to 
sufficiently  cliarge  the  facts,  other  than  the 
mere  facts  of  assault  and  assault  and  bat- 
tery, which,  It  is  argued,  are  mere  conclu- 
sions. Assuming  that  these  general  facts 
only  are  charged,  the  only  decision  of  this 
court  which  may  seem  to  support  this  view 
is  that  in  the  case  of  State  ▼.  Heath,  57 
Wash.  246,  106  Pac.  756.  Bat  an  examina- 
tion of  that  decision  will  show  that  the  court 
was  dealing  with  the  old  statute  defining  as- 
sault and  assault  and  battery.  Section  2746, 
Rem.  &  BaL  Ck>de;  Hal.  Code,  §  7055.  That 
statute,  however,  was  expressly  repealed  by 
the  new  Criminal  Code  (Laws  of  1009,  p.  906), 
when  sections  2413,  2414,  and  2415  were  en- 
acted leaving  the  words  "assault"  and  "as- 
sault and  battery"  without  any  statutory  defi- 
nition. Judge  Fullerton's  dissenting  opinion 
in  that  case  would,  no  donbt,  have  been 
adopted  as  the  views  of  the  majority,  had 
there  been  no  statutory  definition  of  the 
crime  of  assault  under  the  old  law  then 
under  consideration.  The  authorities  col- 
lected ih  his  dissenting  opinion  clearly  show 
that  at  common  law  it  Is  only  necessary  to 
charge  that  the  defendant  did  make  an  as- 
sault, etc.,  without  stating  the  acts  of  vio- 
lence committed;  and  it  Is  only  because  of 
the  statutory  definition  of  the  term  under 
the  old  statute  that  it  became  necessary  to 
oharge  more..  This  difference  is  noticed  in 
2  Bishop's  Directions  and  Forms,  |§  204  and 
205;  and  in  1  McClain  on  Criminal  Law,  | 
252.  Omitting  from  tills  Information  that 
portion  which  has  reference  to  the  death 
of  Delia  Reams,  it  clearly  satisfies  all  re- 
quirements of  a  charge  of  assault  and  as- 
sault and  battery.  We  conclude  that  the 
information  was  sufficient  In  that  respect, 
and  that  a  conviction  thereunder  for  as- 
sault In  the  third  degree,  as  now  defined  by 
statute,  can  be  lawfully  had.  Onr  decision 
in  State  v.  Copeland,  66  Wash.  243,  118  Pac. 
607,   is  In  harmony  with  this  view. 

Some  contentions  are  made  upon  the  in- 
troduction of  evidence;  but  they  rest  upon 
the  sufficiency  of  the  information  as  charg- 
ing  assault   and   assault   and   battery,   and 


therefore  do  not  require  farther  discussion. 
The  judgment  la  affirmed. 

GOSE,  CROW,  ELLIS,  and  CHADWICK, 
JJ.,  concur. 


(S»  Wash.  570) 

FISHER  T.  MARSH  et  aL 

(Supreme  Court  of  Washington.    Aug.  21, 
1912.) 

1.  Husband  and  Wife  (S  254*)— Community 
Pbopebtt— Exemption. 

Where  the  earnings  of  a  wife  belonged  to 
the  community,  property  purchased  therewith 
was  not  exempt  from  execution  on  a  judgment 
against  the  community,  under  Rem.  &  BaL 
Code,  {  570,  providing  that  the  wife's  personal 
earnings  Bball  be  exempt  from  attachment  or 
execution  on  a  liability  or  judgment  against 
the  husband. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  ${  807-899;   Dec  Dig.  | 

2.  Husband   and  Wife  rt  259*)— Sefabate 
EIarninos— Community  FBOPkBTY. 

A  husband  and  wife,  while  living  together, 
agreed  that  she  should  run  a  farm  and  receive 
the  proceeds  thereof  as  her  separate  propertjr, 
while  he  should  operate  a  threshing  machine 
and  receive  the  proceeds  of  that  business  as 
his  separate  property.  Held  that,  notwith- 
standing  such  agreement,  the  wife's  earnings 
in  the  operation  of  the  farm,  while  living  with 
her  husband,  were  community  property  as  to 
the  community  creditors,  and  liable  to  execu- 
tion for  their  debts. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  i  911;   Dec  Dig.  t  259.*] 

Department  2.  Appeal  from  Superior 
Court,  Whitman  County;  Thomas  Nelll, 
Judge. 

Claim  and  delivery  by  Margaret  Marsh 
and  others  against  L.  C.  Fisher.  Judgment 
for  plaintiffs,  and  defendant  api)eals.  Re- 
versed as  to  Margaret  Marsh,  and  remanded, 
with  directions  '  to  enter  judgment  against 
her  and  the  sureties  on  her  bond  for  $260. 

Samuel  P.  Weaver,  of  Sprague,  for  ap- 
pellant. John  L.  Melville,  of  Sprague,  and 
J.  M.  McCroskey,  of  Colfax,  for  respondents. 

MOUNT,  J.  This  Is  an  action  under  the 
statute  for  claim  and  delivery  of  personal 
property  levied  upon  by  the  sheriff  under  an 
execution.  Plaintiff  delivered  to  the  sheriff 
an  affidavit,  claiming  certain  horses  levied 
upon,  and  stating  the  value  of  the  horses 
at  $750.  A  bond  in  the  sum  of  $1,500  was 
also  delivered  to  the  sheriff,  conditioned,  as 
required,  that  the  claimants  would  make 
good  their  title  to  the  property,  or  return 
the  property,  or  pay  the  value  to  the  sheriff. 
On  a  trial  of  the  case,  it  appeared  that  L. 
C.  Fisher,  in  the  year  1911,  recovered  a 
judgment  against  the  community,  consisting 
of  Margaret  Marsh  and  her  husband,  Wes- 
ley Marsh.  This  indebtedness  was  Incurred 
prior  to  1901,  In  that  year  Mrs.  Marsh  and 
her  husband  entered  into  an  oral  agreement, 
to  the  effect  that  Mr.  Marsh  would  operate 
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a  threshing  machine  and  receive  the  proceeds 
of  such  business  as  his  separate  property; 
that  Mrs.  Marsh  would  run  the  farm  and 
receive  the  proceeds  thereof  as  her  separate 
property.  About  the  same  tline  Mrs.  Marsh 
and  her  two  sons  entered  Into  an  agree- 
ment, by  which  they  were  to  run  the  farm 
and  divide  the  proceeds,  one-third  to  each. 
Thereafter,  with  the  proceeds  of  the  farm, 
Mrs.  Marsh  and  her  two  sons  purchased  the 
five  horses  levied  upon.  Mr.  Marsh,  the 
husband,  resided  with  his  family  and  did 
chores  around  the  farm  to  pay  for  his  board. 
When  he  did  other  work,  he  was  paid  wages 
therefor.  -  Mrs.  Marsh  and  her  husband  have 
abided  by  the  contract  ever  since  It  was 
made  as  above  stated.  There  is  no  claim 
that  Mr.  Fisher,  the  Judgment  creditor,  had 
any  notice  of  the  contract  between  the  Judg- 
ment debtors.  The  trial  court  condnded 
that  the  horses  levied  upon  were  the  sep- 
arate property  of  Mrs.  Marsh  and  her  two 
sons,  and  were  not  subject  to  the  communi- 
ty debts  of  Mr.  and  Mrs.  Marsh.  A  Judg- 
ment was  accordingly  entered  in  favor  of 
the  plaintiffs.  Mr.  Fisher,  the  Judgment 
creditor,  has  appealed. 

[1]  It  appears  from  the  record  that  the 
trial  Judge  based  his  conclusion  upon  the 
fact  that  the  wife's  portion  of  the  proceeds 
of  the  farm,  as  conducted  by  herself  and  her 
two  sons,  was  her  personal  earnings,  and 
that  such  earnings,  under  section  670,  Rem. 
&  Bal.  Code,  "shall  be  exempt  from  attach- 
ment and  execution  upon  any  liability  or 
Judgment  against  the  husband."  But  this 
property  was  seized  upon  a  Judgment  against 
the  colnmunlty.  If  the  property  seized  was 
not  the  separate  property  of  the  wife,  but 
was  common  property,  the  statute  does  not 
exempt  It  from  execution  upon  a  Judgment 
against  the  community.  In  Abbott  v.  Weth- 
erby,  6  Wash.  507,  33  Pac.  1070,  36  Am.  St 
Rep.  176,  it  was  held  that  the  personal  earn- 
ings of  the  wife  became  separate  property 
only  when  she  Is  living  separate  from  her 
husband. 

[2]  It  Is  conceded  in  this  case  that  Mrs. 
Marsh  and  her  husband  were  at  all  times, 
and  still  are,  living  together.  Her  personal 
earnings  were  therefore  community  proper- 
ty, unless  the  agreement,  above  referred  to, 
made  such  earnings  her  separate  property. 
In  Take  v.  Pugh,  13  Wash.  78,  42  Pac.  528, 
52  Am.  St  Rep.  17,  it  was  held  that,  under 
an  agreement  between  the  spouses,  the  per- 
sonal earnings  of  the  wife  were  her  sepa- 
rate property,  and  that  such  earnings  were 
divested  of  the  community  character,  In  so 
far  as  subsequent  creditors  were  concerned. 
That  case  is  not  controlling  in  this  case,  be- 
cause here  the  appellant  was  a  creditor  at 
the  time  the  agreement  was  made. 

In  Sherlock  v.  Denny,  28  Wash.  170,  68 
Pac.  452,  we  declined  to  extend  the  rule  in 
Take  v.  Pugh  to  Include  a  general  agree- 
ment, to  the  effect  that  whatever  the  wife 


earned  was  her  own  money.  We  there  said: 
"But  we  do  not  think  the  rule  should  be 
extended  further."  In  Dobbins  v.  Dexter 
Horton  &  Co.,  Bankers,  62  Wash.  423,  113 
Pac.  1088,  we  followed  the  rule  In  Take  v, 
Pugh;  but  we  have  not  held  In  any  case 
that  the  spouses  may  agree  that  the  person- 
al earnings  of  the  wife  may  be  held  as  her 
separate  property,  as  against  creditors  ex- 
isting at  the  time  of  the  agreement  and 
where  the  parties  continue  to  live  together, 
except  the  case  of  Brookman  v.  State  Ins. 
Co.,  18  Wash.  308,  61  Pac.  395,  v^here  It 
was  said:  "Under  our  statute  there  is  no 
question  but  that  Mrs.  Hall,  although  a 
married  woman,  had  a  right  to  lease  a  farm 
and  prosecute  the  business  .of  farming  in 
her  separate  Interests,  and  her  testimony  in 
this  case,  if  the  Jury  believed  It  to  be  true, 
would  constitute  this  business  her  seimrate 
business."  But  that  case  was  expressly  over- 
ruled upon  that  point  in  Main  v.  SchoU,  20 
Wash.  201,  54  Pac.  1125,  where  It  was  held 
that  property  acquired  after  marriage  Is 
community  proper^.  We  are  satisfied  that 
this  is  the  rule  under  onr  statute,  and  that 
the  agreement  of  the  parties  that  the  earn- 
ings of  each  should  be  separate  property  did 
not  affect  existing  creditors.  Any  other 
role  would  open  the  way  for  fraud,  and  ren- 
der the  statutes  relating  to  community  prop- 
erty of  no  effect  The  court  therefore  erred 
in  concluding  that  the  Interest  of  Mrs. 
Marsh  in  the  horses  was  a  separate  property 
Interest  The  evidence  In  the  case  (dearly 
shows  that  the  sons  of  Mrs.  Marsh  owned  a 
two-thirds  interest  in  the  horses.  This  in- 
terest, of  course,  was  not  subject  to  the 
execution. 

The  Judgment  appealed  from  Is  therefore 
reversed  as  to  Mrs.  Marsh,  and  the  cause  is 
remanded,  with  directions  to  enter  a  Judg- 
ment against  her  and  the  sureties  upon  the 
bond  for  $260,  being  her  Interest  in  the 
horses. 

MORRIS,  ELLIS,  and  CROW,  JJ.,  concur. 

C69  Wash.  701) 

LA  FATETTE  v.  DEAN. 

(Supreme  Court  of  Washington.    Aug.  19 
1912.) 

Apfbal   Xnu   Ebbob    (I   1010*)— FiKDiiTOft— 

Review. 

Findings  of  the  trial  court,  sustained  by 
the  evidence,  will  not  be  reviewed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3979-3982;  Dec  Dig.  g 
1010.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  J.  D.  Hinkle,  Judge. 

Action  by  W.  H.  La  Fayette  against  David 
Dean.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

D.  W.  Henley,  of  Spokane,  for  appellant 
H.  J.  Hlbschman,  of  Spokane,  for  respondent. 
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CHADWICK,  J.  This  is  an  action  on  an 
account  stated,  to  recover  a  balance  of  $1,- 
161.67,  growing  out  of  certain  transactions 
between  the  plaintiff  and  the  defendant  It 
appears  from  the  testimony  that,  on  the  2Stb 
day  of  February,  1910,  the  plaintiff  and  the 
defendant  entered  Into  a  written  contract, 
imder  the  terms  of  which  the  defendant  took 
over  and  agreed  to  operate  a  sawmill  and 
logging  outfit,  which  the  plaintiff  held  under 
a  contract  of  purchase  from  one  Wertz,  the 
owner.  The  mill  was  operated  by  the  de- 
fendant until  on  or  about  April,  1910,  and  on 
or  about  August  1,  1910,  the  defendant  ren- 
dered an  account  to  the  plaintiff  for  the 
abore  amount,  showing  the  balance  due  the 
plaintiff  on  account  of  lumber  sold  from  the 
mill.  The  case  was  tried  before  the  court 
without  a  }ury.  The  court  found,  among 
other  things,  that  operations  under  the  con- 
tract wer^  suspended,  and  the  contract  aban- 
doned by  mutual  consent,  on  or  about  April 
1,  1910,  and  that  on  or  about  August  1,  1910, 
an  account  was  stated  between  the  plaintiff 
and  the  defendant,  showing  a  balance  due 
plaintiff  as  alleged  in  the  complaint,  for 
which  amount,  less  certain  credits.  Judgment 
was  entered.  From  this  Judgment  the  de- 
fendant has  appealed. 

The  findings  of  the  court  are  amply  sus- 
tained by  the  testimony,  and,  according  to 
our  usual  practice  In  such  cases,  the  Judg- 
ment must  be  aflSrmed.    It  Is  so  ordered. 

CBOW,  GOSE,  and  PARKER,  33.,  concnr. 


(»  Wash.  628) 

STATE  ez  rel.  SPOKANE,  P.  &  S.  RT.  CO. 

T.  RAIMIOAD  COMMISSION  OF 

WASHINGTON  et  aL 

(Supreme  Court  of  Washington.    Aug.  19, 
1912.) 

1.  RAn.R0AD8  (I  9*)— Railboad  ComassiON 
— Obdbbs— Vauditt. 

An  order  of  the  State  Railroad  Commis- 
sion, directing  a  railroad  company  to  show  on 
all  tariffs  and  folders  and  tickets  to  a  cer- 
tain station,  the  name  of  the  village  B.,  In 
connectloD  with  the  name  W.,  applied  by  the 
company  to  that  station,  is  invalid  as  an  un- 
just interference  with  the  company's  right  to 
name  its  stations,  where  the  town  W.  has  a 
population  of  800  or  more,  and  the  name  Is 
snggestive  of  the  surroonding  country,  and 
where  B.  is  a  mere  village  of  about  100  in- 
habitants only,  though  the  center  of  W.  is  a 
mile  and  a  half  from  the  station;  whereas  the 
station  Is  on  the  platted  town  site  of  B. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  a  12-19;    Dec.  Dig.  |  9.»] 

2.  BAn,B0ADa  (|  9*)— State  Raaboad  Cox- 
lassioN— PowEBB— Nahbs  of  Stations. 

A  railway  company  has  the  right  to  choose 
names  for  its  stations  without  interference  by 
the  State  Railroad  Commission,  except  where 
a  name  used  materially  detracts  from  the  ef- 
ficiency of  public  service. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.   Dig.  !{  12-19;    Dec.  Dig.  |  9.*] 


Department  1.  Appeal  from  Superior 
Court,  Klickitat  County;  H.  E.  McKenney, 
Judge. 

The  Railroad  Commission  of  Washington 
made  an  order  requiring  the  Spokane,  Port- 
land &  Seattle  Railway  Company  to  show 
certain  matter  In  Its  tariffs,  folders,  etc.,  and 
the  company  appeals  from  a  Judgment  of 
the  superior  court  aflSrmlng  that  Judgment. 
Reversed. 

Carey  &  Kerr  and  Charles  A.  Hart,  all  of 
Portland,  for  appellant  W.  V.  Tanner,  of 
Olympia,  and  Stephen  V.  Carey,  of  Seattle, 
for  respondent 

PARKER,  3.  [11  This  Is  an  appeal  from 
a  decision  of  the  superior  court  for  Klickitat 
county,  affirming  an  order  of  the  State -Rail- 
road Commission,  which,  so  far  as  It  re- 
quires our  notice  here,  directs  that  appellant 
"show  on  all  tariffs  and  folders  the  station 
of  Blngen  and  that  the  name  be  shown, 
not  by  a  star  and  footnote,  but  that  it  be 
shown  among  the  list  of  stations,  and  that 
the  name  of  'Blngen  and  White  Salmon'  or 
'White  Salmon  and  Blngen'  be  bracketed  and 
shown  as  the  same  station;  that  when  tick- 
ets are  sold  to  passengers  desiring  a  ticket 
to  Blngen,  the  ticket  shall  bear  the  name  of 
Blngen  thereon  In  connection  with  the  name 
of  White  Salmon." 

It  is  contended  by  counsel  for  appellant 
railway  that  this  order  Is  unreasonable  in 
the  light  of  evidence  produced  before  the 
Commission,  upon  which  it  la  based,  and.  In 
view  of  our  conclusions  upon  that  question. 
It  will  be  unnecessary  for  us  to  discuss  oth- 
er contentions  made  by  counseL 

The  controlling  facts  as  shown  by  the  evi- 
dence introduced  before  the  Commission  may 
be  summarized  as  follows:  In  July,  1906, 
appellant  railway  company  changed  the  name 
of  Its  station  on  the  line  of  Its  railway  in 
Klickitat  county  theretofore  called  "Blngen" 
to  White  Salmon.  This  change  was  appar- 
ently made  In  compliance  with  the  wishes 
of  a  large  majority  of  the  patrons  of  the 
railway  company  having  business  with  It  at 
that  station.  The  station  Is  situated  upon 
the  platted  town  site  of  Blngen,  not  far  from 
the  business  center  of  that  town,  where  there 
is  a  post  office  of  the  same  name.  Blngen 
is  not  an  Incorporated  town,  but  a  mere 
village,  and  has  only  about  100  Inhabitants. 
The  name  has  no  application,  except  to  the 
town  or  village  Itself.  It  is  not  suggestive 
of  (Cby  surrounding  country  or  valley,  as  Is 
that  of  White  Salmon.  About  a  mile  and  a 
half  from  the  station  is  situated  the  busi- 
ness center  of  the  town  of  White  Salmon, 
which  Is  an  incorporated  town  of  the  fourth 
class,  having  a  post  office  of  the  same  name 
and  a  population  of  800  or  more.  The  name 
White  Salmon  has  a  well-recognized  appli- 
cation to  a  somewhat  extensive  scope  of 
country  lying  In  the  valley  of  the  White 
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Salmon  river,  and  tributary  to  the  town  of 
White  Salmon.  Thla  tributary  valley  and 
country  has  a  population,  together  with  the 
town  of  White  Salmon,  of  from  3,500  to 
4,000  people.  The  country  tributary  to  Blngen 
Is  very  small,  both  In  extent  and  popula- 
tion. About  90  per  cent,  of  the  business  of 
the  railway  company  at  this  station  is  with 
the  people  of  the  town  of  White  Salmon  and 
the  White  Salmon  country;  about  60  per 
cent,  of  It  being  with  the  town  of  White 
Salmon;  the  other  10  per  cent,  being  with 
the  people  of  Bingen  and  its  tributary  terri- 
tory. 

[2]  It  seems  to  us  that  argument  Is  hardly 
necessary  to  show  the  appropriateness  of  the 
name  of  White  Salmon  for  this  station, 
though  It  may  be  conceded  that  Bingen  Is 
not  an  inappropriate  name  therefor.  The 
closer  proximity  of  the  station  to  the  busi- 
ness center  of  Bingen  than  to  .that  of  White 
Salmon  is  the  only  argument  worthy  of  no- 
tice in  favor  of  the  name  Bingen  in  prefer- 
ence to  White  Salmon.  When  we  consider 
the  very  short  distance  of  the  town  of  White 
Salmon  from  the  station,  the  excess  of  the 
business  of  that  town  and  Its  tributary  terri- 
tory with  the  railway  company  over  that  of 
Bingen,  and  the  well-recognized  application 
of  the  name  White  Salmon  to  both  the  ter- 
ritory and  town,  the  facts  shown  seem  to 
argue  much  more  in  favor  of  the  appropriate- 
ness of  the  name  of  White  Salmon  than  that 
of  Bingen.  Now,  it  cannot  be  seriously  ar- 
gued that  the  railway  company  tias  not  the 
right  to  choose  and  use  names  for  its  sta- 
tions without  interference  therewith  by  the 
Commission,  except  it  be  in  cases  where  a 
name  so  chosen  and  used  materially  detracts 
from  the  efficiency  of  the  service  which  the 
railway  company  is  required  to  fnmish  to 
the  public.  We  are  quite  unable  to  see  how 
the  use  of  the  name  White  Salmon  for  this 
station  In  any  degree  detracts  from  such  re- 
quired service.  Indeed,  the  facts  here  shown 
convince  us  that  the  use  of  that  name  will 
tend  to  better  rather  than  lessen  the  effi- 
ciency of  the  railway  company's  service  to 
the  public.  But,  even  if  we  were  not  of 
this  opinion,  we  think  the  naming  of  the  sta- 
tion by  the  railway  company  could  not  be 
Interfered  with  by  the  Commission,  unless 
there  was  shown  a  public  necessity  demand- 
iug  a  different  name  or  a  difTercnt  designa- 
tion than  that  adopted  by  the  railway  com- 
pany. We  are  quite  clear  there  is  no  such 
necessity  shown  in  this  case.  It  may  be 
noted  that  this  is  a  comparatively  new  rail- 
way line,  and  the  name  Bingen  was  only 
applied  to  this  station  during  the  construc- 
tion of  the  railway  and  for  a  short  time 
only  after  it  began  to  do  business  as  a  pub- 
lic service  corporation. 

We  are  of  the  opinion  that  the  order  of 
the  Commission,  requiring  the  use  of  a  name 
for  this  station  other  than  White  Salmon, 
is  unreasonable,  and  for  that  reason  should 


be  annulled.    The  orders  of  the  Conmils.sioa 
and  superior  court  are  therefore  reversed. 

CROW,  CHADWICK,  FULLBRTON,  and 
GOSE,  JJ.,  concur. 

{89  Wash.  5S5) 

PARSONS  V.  WASHINGTON  CONST.  & 

BLDG.  GO.  et  al. 

SAME  V.  PACIFIC  SFRETT  CO. 

(Supreme  Court  of  Washington.     Auk.  21. 

1912.) 

1.  Pbincipal  and  Subett  d  129*)— Bdild- 
iNQ  Contractob'b  Bond  —  Conditions  — 
Waiveb.. 

A  contractor  being  unable  to  pay  material- 
men out  of  estimates  certified  to  him  by  the 
architect  from  time  to  time,  and  in  order  to 
prevent  the  filing  of  liens,  it  was  agreed  be- 
tween plaintiff  and  the  contractor  that  plaintiff 
would  pay  all  such  claims  as  should  meet  the 
approval  of  defendant  surety  company,  surety 
on  the  contractor's  bond.  These  claims  were 
thereupon  O.K'd  by  the  surety  company's  at- 
torney in  fact,  who  had  executed  the  lK>nd  in 
the  name  of  the  company,  and  whose  general 
authority^  was  not  questioned.  They  were  there- 
upon paid  by  plaintiff.  Held,  that  such  acts 
constituted  a  modification  of  the  contract  and 
a  waiver  of  the  provisions  of  the  bond,  requir- 
ing immediate  notice  of  breach  to  the  surety 
company's  president  together  with  notice  to  the 
surety  before  making  the  last  payment  on  the 
contract,  and  for  the  withholding  of  certain 
percentages  due  to  the  contractor  until  final 
completion  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent.  Dig.  ({  366-872;  Dec  Dig. 
$  129.*] 

2.  Pbincipal  and  Sdbety  (|  123*)  — Con- 
TBACTOB's  Bond  —  Penaltt  fob  Deuit  — 
Waives. 

Where  a  building  contractor's  bond  requir- 
ed immediate  notice  of  default  to  the  surety's 
president,  but  the  owner  did  not  inform  the 
surety's  agent  that  the  contractor  did  not  com- 
plete the  building  within  the  time  named  in  the 
contract  until  some  days  after  he  had  actually 
breached  the  contract  in  that  respect,  the  sure- 
ty was  not  liable  for  a  penalty  for  delay. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Surety.  Cent  Dig.  U  304-311;  Dec.  Dig. 
i  123.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  W.  A.  Huneke, 
Judge. 

Action  by  J.  C.  Parsons  against  the  Wash- 
ington Construction  &  Building  Company 
and  another.  From  a  judgment  for  plaintiff, 
defendant  Paciflc  Surety  Company  appeals. 
Reversed  and  remanded,  with  directions  to 
enter  Judgment  for  plaintiil  for  a  reduced 
amount 

Cannon,  Ferris  &  Swan,  of  Spokane,  for 
appellant  McCarthy  &  Edge  and  H.  H.  Cle- 
land,  all  of  Spokane,  for  respondent 

FULLERTON,  J.  On  July  ,25.  1910,  the 
respondent,  Parsons,  and  the  defendant 
Washington  Construction  &  Building  Com- 
pany entered  into  a  contract,  by  the  terms 
of  which  the  defendant  agreed  to  erect  a 
building  for  the  respondent  at  the  city  of 
Spokane,   according  to  plans   and   specifics- 
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fions  agreed  upon,  for  the  contract  price  of 
$21,079.  By  the  terms  of  the  contract,  the 
tnitldlng  was  to  be  completed  on  or  before 
November  15,  1910,  under  a  penalty  of  $10 
lier  day  for  each  and  every  day  Its  comple- 
tion was  delayed  beyond  that  time.  To  se- 
cure the  faithful  performance  of  the  con- 
tract, the  contractor  executed  a  bond  to  the 
respondent,  with  the  appellant  Pacific  Surety 
Company  as, surety,  in  the  sum  of  $10,600. 
The  bond  contained  a  number  of  stipulations 
in  addition  to  those  found  in  the  contract, 
the  performance  of  which  it  was  Intended  to 
secure,  among  which  was  a  stipulation  to  the 
effect  that  the  surety  should  be  immediately 
notified  of  any  breach  of  the  contract  by  the 
contractor,  or  of  any  act  on  his  part  or  that 
of  bis  agent  or  employes  which  might  in- 
volve a  loss  for  which  the  surety  might  be 
liable,  immediately  after  the  occurrence  of 
such  act  shall  come  to  the  knowledge  of  the 
owner,  which  notification  "must  be  given  in 
writing  to  the  president  of  said  surety,  at  its 
principal  office  in  San  Francisco.  California." 
The  bond  also  contained  conditions  to  the  ef- 
fect that  the  owner  would  notify  the  surety 
before  making  the  last  payment  on  the  con- 
tract ;  and  the  contract  provided  that  a  cer- 
tain percentage  of  the  amount  of  the  install- 
ments due  the  contractor  should  be  withheld 
until  the  final  completion  of  the  contract. 
The  surety  company,  at  the  time  of  the  exe- 
cution of  the  bond,  was  represented  by  one 
II.  W.  Newton,  its  attorney  in  fact,  who  re- 
sided in  the  city  of  Spokane. 

The  contractor  defaulted  in  the  perform- 
ance of  his  contract,  leaving  the  building  in 
an  Incomplete  condition.  The  owner  noti- 
fied the  surety  of  the  default,  and  demanded 
that  the  surety  complete  the  building  itself. 
On  its  refusal  so  to  do,  the  owner  partially 
completed  the  building  himself  at  a  cost  ex- 
ceeding the  contract  price,  and  after  a  de- 
lay of  a  month  beyond  the  time  fixed  In  the 
contract  for  its  completion.  This  action  was 
brought  to  recover  the  excess  cost  paid  for 
the  construction  of  the  building,  alleged  to 
be  the  sum  of  $422.60,  the  sum  of  $300  as 
demurrage  for  failure  to  complete  the  build- 
ing by  the  time  agreed  upon  in  the  contract, 
and  for  omissions  in  the  plans  made  by  the 
contractor  in  the  sum  of  $114.50.  The  re- 
spondent recovered  in  the  court  below  for  the 
full  amount  claimed,  and  the  surety  com- 
pany appealed. 

[1]  The  appellant  contends,  first,  that  it  is 
not  liable  upon  the  bond  in  any  sum,  because 
of  breaches  of  the  conditions  thereof  by  the 
respondent  himself ;  and,  second,  that  if  the 
court  adjudges  it  to  be  so  liable  it  is  not 
liable  in  the  sum  found  due  by  the  trial 
Judge.  It  bases  its  claim  of  nonliability  on 
the  fact  that  the  respondent  did  not  give 
notice  In  writing  to  the  president  of  the 
surety  company,  at  its  principal  office  in  San 
Fmnclsco,  Cal.,  of  the  defaults  made  by  the 
contractor  in  the  performance  of  the  build- 


ing contract ;  that  he  did  not  withhold,  when 
making  the  installment  payments  on  the  con- 
tract, the  percentage  he  was  permitted  to 
retain  under,  the  terms  of  the  contract ;  and 
that  he  did  not  notify  the  company  before 
making  the  last  payment  to  the  contractor 
under  the  contract.  But  we  think  there  was 
a  subsequent  modification  of  the  contract 
with  respect  to  the  matters  here  mentioned. 
It  is  gathered  from  the  evidence  that  the 
contractor  was  unable  to  pay  the  material- 
men, who  were  furnishing  materials  for  the 
construction  of  the  building,  out  of  the  esti- 
mates certified  to  him  by  the  architect  from 
time  to  time,  and  that  they  threatened  to 
file  liens  upon  the  uncompleted  building,  un- 
less they  were  paid ;  that  to  meet  these  de- 
mands it  was  agreed  between  the  contractor 
and  the  respondent  that  the  resitondent 
would  pay  all  such  claims  as  should  meet 
with  the  approval  of  the  surety  company; 
that  the  contractor  thereupon  made  out  writ- 
ten statements  of  the  amount  due  the  sev- 
eral materialmen,  presented  them  to  H.  W. 
Newton,  who  marked  them  "Approved"  over 
the  name  of  the  surety  company,  signed  by 
himself  as  its  attorney  in  f&ct  The  claims 
were  thereupon  presented  to  respondent,  who 
paid  to  the  several  materialmen  the  amoimts 
stated  therein  to  be  due  them.  This  form 
of  making  payments  extended  over  a  consid- 
erable period  of  time,  and  practically  one- 
third  of  the  contract  price  of  the  structure 
was  paid  In  this  manner.  It  is  plain,  there- 
fore, that  If  the  attorney  In  fact  approving 
the  bills  had  authority  to  represent  the  sure- 
ty company  in  this  belialf  there  was  a  waiv- 
er of  the  several  conditions  of  the  bond 
thought  to  have  been  violated  by  the  re- 
spondent. 

On  this  latter  question,  we  think  it  is 
fairly  shown  by  the  record  that  the  attor- 
ney in  fact  did  have  such  authority.  The 
evidence  on  which  the  conclusion  rests  is 
somewhat  involved,  and  need  not  l>e  repro- 
duced here.  It  is  sufficient  to  say  that  the 
agent  was  the  accredited  representative  of 
the  surety  company  for  the  city  of  Spokane ; 
that  he  was  its  attorney  in  fact;  that  he 
executed  in  name  of  the  company  the  bond 
which  gave-  rise  to  the  controversy;  and 
that  the  surety  company  has  not  questioned 
his  general  authority,  other  than  by  mere 
denials  in  its  pleadings.  On  the  trial  it  con- 
tented itself  with  the  case  made  by  the  re- 
spondent. 

[2]  As  to  the  amount  of  the  recovery 
found  by  the  courts,  we  are  content  with 
the  amount  allowed  as  paid  in  excess  of  the 
contract  price,  and  the  amount  found  neces- 
sary to  a  completion  of  the  building,  but  we 
think  the  court  erred  in  making  an  award 
for  demurrage.  As  we  read  the  record,  the 
respondent  did  not  inform  the  agent  at  Spo- 
kane of  the  fact  that  the  contractor  did  not 
complete  the  building  within  the  time  nam- 
ed in  the  contract  until  some  days  after  he 
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bad  actually  breached  the  contract  In  that 
respect  This  we  held,  In  Monro  v.  National 
Surety  Co.,  '47  Wash.  488,  92  Pac.  280,  would 
relieve  the  surety  company  from  liability  on 
the  demurrage  clause  In  the  'contract,  al- 
though not  from  Its  liability  for  other  obli- 
gations, not  connected  with  this  particular 
clause  or  affected  thereby.  Heffernan  y.  TT. 
S.  Fidelity,  etc.,  Co.,  37  Wash.  477,  79  Pac. 
1093 ;  Trinity  Parish  t.  .iEtna  Indemnity  Co., 

37  Wash.  515,  79  Pac.  1097 ;  Denny  v.  Spurr, 

38  Wash.  347,  80  Pac.  541. 

We  have  not  overlooked  the  fact  that  the 
appellant  contends  that  an  Item  of  $232.45 
was  paid  by  the  respondent  without  either 
the  certificate  of  the  supervising  architect,  or 
the  approval  of  the  surety  company's  agent 
But,  while  it  is  true  the  claim  was  not  in- 
dorsed or  approved  by  the  agent,  we  think 
it  clear  from  the  testimony  that  it  had  its 
approval  in  fact.  The  essential  requirement 
was  that  it  be  approved,  not  that  it  be  ap- 
proved in  any  particular  manner. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  instructions  to  enter  a  Judg- 
ment In  favor  of  the  plaintiff  below  for  the 
amount  demanded  In  his  complaint,  less  the 
sum  of  $300  sought  to  be  recovered  for  delay 
in  the  completion  of  the  building. 

MOUNT,  MORRIS,  ELLIS,  and  PARKER, 
JJ.,  concur. 


(80  WBah.  607) 

HOOD  v.  GERRICK  et  al. 

(Supreme  0>urt  of  Washington.    Aug.  21, 
1912.) 

1.  CoNTiNrARCK  (I  80*)— Pleadino— Amend- 
ment. 

It  was  not  error  to  deny  a  continuance  be- 
cange  of  permission  granted  plaintiff  to  amend 
his  complnint  by  merely  stating  in  more  de- 
tail matters  stated  too  generally  in  the  orig- 
inal pleading,  but  which  did  not  affect  the  is- 
sues on  the  merits,  or  require  different  proof 
than  was  necessary  to  meet  the  allegations  of 
the  original  complaint. 

[Ed.  Note. — For  other  cases,  see  Continu- 
ance, Cent  Dig.  ii  99-112;    Dec.  Dig.  {  30.*] 

2.  Physicians  and  Suboeons  (J  13*)— Pno- 

FE8SI0NAL  SERVICES— EXTENT  OF  LIABILITY. 

Where  a  surgeon  was  hired  generally  to 
famish  such  medical  and  surgical  treatment 
for  an  injured  employ^  as,  in  the  physician's 

J'udgment,  was  necessary  to  effect  a  recovery, 
le  was  entitled  to  recover  for  a  second  oper- 
ation performed  on  the  servant's  broken  leg, 
if  the  physician  found  it  necessary  to  perform 
such  operation  in  order  to  secure  a  proper 
recovery. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  §§  18-20;    Dec.  Dig. 

Department  2.  Appeal  from  Superior  Court 
Whatcom  County;    E.  E.  Hardin,  Judge. 

Action  by  C.  S.  Hood  against  John  Gerrick 
and  another,  doing  business  as  Gerrick  & 
Gerrick.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Afl3rmed. 


Mllo  A.  Root,  of  Seattle,  for  appellants. 
Neterer  &  Pemberton,  of  Bellingbam,  for  re- 
spondent 

PER  CURIAM.  One  Larry  George,  while  in 
the  employment  of  the  appellants  as  foreman 
superintending  the  construction  of  a  railroad 
bridge,  met  with  an  accident  Some  person 
in  no  way  connected  with  the  appellants  call- 
ed the  respondent  to  attend  the  Injured  man. 
He  responded  to  the  call,  gave  him  medical 
and  surgical  aid,  procured  temporary  hospi- 
tal quarters,  and  engaged  for  him  the  serv- 
ices of  a  professional  nnrse.  Mr.  George's  in- 
juries were  of  a  serious  nature.  His  right 
leg  was  crushed  from  the  knee  down,  requir- 
ing Immediate  amputation;  his  left  leg  be- 
tween the  knee  and  the  ankle,  his  right  arm 
between  the  elbow  and  the  shoulder,  bis 
right  clavicle,  and  two  of  his  ribs,  were 
broken;  be  received  an  injury  to  the  spine, 
severe  contusions  on  various  parts  of  the 
body,  and  a  severe  scalp  wound.  Neither  of 
the  appellants  were  present  at  the  place  of 
the  accident  at  the  time  it  occurred.  Some 
five  days  thereafter  John  Gerrick  appeared 
at  the  place  where  the  injured  man  was  be- 
ing cared  for,  and,  according  to  the  respond- 
ent, made  an  arrangement  for  his  future 
care.  The  respondent  testified  that  he  ex- 
plained to  Gerrick  the  desperate  nature  of 
George's  injuries,  the  necessity  of  keeping  a 
nurse  with  him  at  all  hours  of  the  day  and 
nlgbt  the  number  of  nurses  that  would  be 
required  for  that  purpose,  and  the  cost  of 
their  services;  that  Gerrick,  knowing  these 
facts,  arranged  with  him  to  continue  the  care 
and  treatment  of  the  injured  man,  employ 
such  assistants  as  he  found  necessary,  and 
promised  that  the  appellant  firm  would  pay 
the  expense  thereof.  The  respondent  contin- 
ued his  treatment  until  George  left  the 
hospital,  rendering  bills  to  the  appellants  for 
his  services,  a  small  part  only  of  which 
were  paid.  The  resi>ondent  sued  for  the 
services  of  himself  and  the  nurses  he  employ- 
ed for  the  entire  period  of  service,  those 
performed  before  the  appearance  of  John 
Gerrick,  as  well  as  those  performed  after- 
wards. The  appellants  denied  liability  for 
any  part  of  the  services.  The  Issue  was 
tried  by  the  judge,  sitting  without  a  jury, 
and  resulted  in  a  judgment  In  favor  of  the 
respondent  for  the  value  of  his  services 
subsequent  to  the  time  of  the  purported  hir- 
ing by  John  Gerrick,  and  for  the  services  of 
the  nurses  subsequent  to  that  time.  Tills 
appeal  is  from  the  judgment  rendered. 

[1]  During  the  course  of  the  trial,  the 
court  granted  the  respondent  permission  to 
amend  his  complaint,  and  refused  to  con- 
tinue the  cause,  on  the  motion  of  the  defend- 
ant, after  such  leave  had  been  granted.  The 
appellant  has  assigned  error  upon  both  of 
these  rulings;  but  we  find  nothing  in  them 
that  calls  for  a  reversaL    The  amendment 
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itself  was  not  very  material.  It  simply  al- 
leged with  more  detail  matters  that  had  l>een 
stated  too  generally,  perhaps,  in  the  orig- 
inal pleading.  It  did  not  affect  in  any  way 
tlie  issues  on  the  merits  ot  the  claim,  and  re- 
quired no  different  proofs  to  meet  its  alle- 
gations than  were  required  to  meet  the  allega- 
tions of  the  original  complaint.  There  could 
be  therefore  no  error  in  allowing  the  amend- 
ment nor  surprise  on  the  part  of  the  de- 
fendants   warranting    a    continuance. 

The  contention  is  made  that  the  evidence 
is  Insufficient  to  support  the  Judgment  as  a 
whole,  and  it  is  complained  particularly  that 
the  recovery  is  too  large.  But  on  both  of 
these  Questions  we  think  the  findings  of  the 
trial  court  are  justified.  No  recovery  was 
allowed  for  the  services  of  the  plaintifl  and 
the  nurses  prior  to  the  time  the  agreement 
was  had  between  John  Gerrick  and  the  re- 
spondent, and  the  respondent  in  his  proofs 
had  some  difficulty  In  segregating  the  value 
of  his  services  at  that  precise  line;  but  his 
evidoice  shows  servlceB  performed  subse- 
quent to  that  time  of  the  reasonable  value  al- 
lowed by  the  court 

[2]  It  Is  objected  that  a  diarge  of  $125, 
made  for  a  second  operation  on  George's 
broken  leg,  was  not  within  the  terms  of  the 
contract  proven;  but  we  think  it  was.  The 
contract  of  hire  was  general;  it  was  to 
furnish  the  injured  man  with  sncb  medical 
and  surgical  treatment  as,  in  the  judgment 
of  the  respondent,  was  necessary  for  his  re- 
covery; and  If  the  defendant  found  it  nec- 
essary to  perform  another  operation  upon  his 
leg,  and  the  proofs  show  It  was  so  necessary, 
he  has  the  same  right  to  perform  and  recov- 
er for  that  service  as  he  has  for  any  other 
medical  or  surgical  service  rendered  him. 

The  judgment  will  stand  affirmed. 

(69  wash.  S73) 

JOBGE3^SON  et  nx.  v.  WINTER. 

(Supreme  Court  of  Washington.    Aug.  21, 
1812. ) 

1.  Insane  Pkbsons  (§  29*)— Restokation  or 
Capacttt— Advkbbaby  Pbooebdino— Jubis- 
DicnoN. 

Rem.  &  Bal.  Code,  |  1671,  provides  that 
whenever  the  court  shall  receive  information 
that  an  insane  person  has  recovered  his  rea- 
son it  shall  immediately  inquire  into  the  facts, 
and  if  he  finds  that  the  ward  is  of  sound  mind, 
he  shall  discharge  him  from  care  and  custody, 
and  the  guardian  of  such  -ward  shall  settle  his 
accounts  and  restore  to  the  ward  all  things 
remaining  in  the  hands  of  the  guardian  belong- 
ing to  such  ward.  Held,  that  a  proceeding  to 
determine  whetlier  an  insane  person  bad  been 
restored  to  capacity  was  not  an  adversary  pro- 
ceeding, and  was  therefore  not  invalid,  be- 
cause conducted  without  notice  to  the  ward. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  {§  42,  140,  150;  Dec.  Dig.  | 
29.*] 

2.  Insane  Pehsons'  (|  36*)— Guardianship. 

The  appointment  and  qualiiicatlon  of  a 
guardian  for  an  insane  person  conferred  on  the 
court  general  jurisdiction  over  the  ward's  es- 


tate, which  continued  until  the  ward  recovered, 
his    reason,    when    the    ri|ht   to    manage   the 
estate  by  a  court  or  guardian  ceased. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  H  54,  55;   Dec.  Dig.  |  36.») 

3.  Insane  Pebsons  (i  87*)— Guabdian— Dis- 
OBABOB— Notice  to  Wabd. 

The  court,  having  jurisdiction  of  an  in- 
sane person,  may  accept  the  resignation  of  a 
guardian,  or  discharge  him  on  his  own  applica- 
tion, without  notice  to  the  ward. 

rEd.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  {  56;    Dec.  Dig.  |  37.*] 

4.  Insane  Persons  (S  42*)— Restobatiok  to 
Reason— Settuoixnt  of  Guabdian's  Ac- 
count—Notice. 

The  settlement  of  the  accounts  of  a  guard- 
ian of  an  insane  person  is  an  adversary  pro- 
ceeding, requiring  preliminary  notice  to  the 
ward. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  §§  64-67;   Dec.  Dig.  g  42.*] 
8.  Judgment  (|  495*)— Coixatbbal  Attack— 

JUBISDIOTION— PBESUMPTION. 

It  will  be  presumed  on  collateral  attack 
that  a  court  of  general  jurisdiction  has  pro- 
ceeded regularly,  and  that  every  step  necessary 
to  acqnire  jurisdiction  has  been  talcen,  unless 
the  contrary  is  made  to  appear,  where  the  sub- 
ject-matter of  the  litigation  is  within  the 
court's  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  g|  649^,  933,  934;  Dec.  Dig.  ( 
495.*] 

6.  Judgment  (§  495*)— Coli^tbbal  Actaok— 

PaBTIES — PBESUMPTION. 

Where  a  court  of  general  jurisdiction  has 
jurisdiction  of  the  subject-matter  of  an  action 
m  which  judgment  is  pronounced,  jurisdiction 
of  the  parties  will  be  presumed. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  §{  549%,  933,  934;  Dec.  Dig.  | 
495.*] 

7.  Insane  Pebsons  (§  61*)- Restokation  to 
Capacity^<!onvkyanoe  of  Real  Pbopebit. 

Where,  almost  immediately  after  an  in- 
sane person  had  been  discharged  as  restored 
to  reason,  he  was  restored  to  capacity  and  his 
guardian  diacliarged,  after  which  he  conveyed 
certain  real  proper^  to  plaintiffs'  grantor  for 
$2,500,  the  fact  that  two  days  later  the  pur- 
chaser sold  the  property  to  plaintiffs  for  $4,100, 
did  not  indicate  that  the  sale  by  defendant  was 
invalid,  or  autftprize  a  vacation  thereof,  on 
the  ground  Uiat  he  liad  not  sufficient  capacity 
to  make  the  same. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  §{  9S-«9;  Dec.  Dig.  |  61.*] 

Department  1.  Appeal  from  Superior 
Court  Snohomish  County;  W.  P.  Bell,  Judge. 

Action  by  John  Jorgenson  and  wife  against 
J.  B.  Winter.  Judgment  for  defendant  and 
plaintiffs  appeal.    Reversed,  with  directions. 

Hathaway  &  Alston,  of  Everett  for  ap- 
pellants. Williamson,  Williamson  &  Free- 
man,  of  Tacoma,   for  respondent. 

GOSB,  J.  This  is  a  suit  in  ejectment 
There  was  a  judgment  for  the  defendant 
The  plaintiffs  have  appealed. 

The  respondent  pleaded  affirmatively  that 
he  was  adjudged  insane  and  committed  to 
the  asylum  in  this  state  in  the  month  of 
November,  1908;  that  it  bad  not  since  been 
judicially  determined  that  he  has  recovered 
bis  reason;    that  at  the  time  be  conveyed 
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the  property  to  the  appellants'  grantor  he 
was,  and  for  several  years  had  been,  In- 
curably insane  and  Incompetent  to  transact 
his  ordinary  business;  and  that  the  appel- 
lants had  knowledge  of  his  mental  infirmity 
at  the  time  they  purchased  the  property. 
The  appellants,  in  their  reply,  traversed  the 
new  matter  in  the  answer,  and  alleged  af- 
firmatively that  in  February,  1909,  in  the 
superior  court  of  Pierce  county,  an  order 
was  entered,  appointing  a  guardian  of  the 
respondent's  estate,  upon  the  ground  that  he 
was  insane  and  incompetent  to  manage  his 
affairs;  that  the  guardian  qualified  and  took 
possession  of  the  property  of  his  ward;  that 
on  the  24th  day  of  January,  1910,  the  re- 
spondent bad  recovered  his  reason;  and 
that  the  said  court  then  entered  an  order 
confirming  the  guardian's  report,  discharging 
the  guardian,  exonerating  his  bondsmen,  and 
adjudging  that  the  respondent  had  fully  re- 
covered from  his  mental  afiilction.  The 
trial  court  found  all  the  Issues  in  favor  of 
the  respondent. 

The  facts  are  as  follows:  The  respondent 
was  committed  to  .the  asylum  on  November 
2,  1908.  On  February  6,  1909,  a  guardian  of 
his  estate  was  appointed.  On  January  22, 
1910,  he  was  paroled,  and  at  the  time  of  the 
trial  in  November,  1911,  was  still  at  large. 
On  January  24,  1910,  an  order  was  entered 
in  the  superior  court  of  Pierce  county,  dis- 
charging the  guardian  and  reciting  that  the 
respondent  had  recovered  his  reason.  On 
January  26th  the  respondent  gave  one  Mil- 
ler written  authority  to  sell  the  property  In 
controversy  for  $2,500,  and  agreed  to  pay 
him  a  commission  of  5  per  cent.-  In  case  of 
a  sale.  On  February  2d  Miller  procured  a 
purchaser  at  the  price  stated,  and  on  that 
day  the  respondent  conveyed  the  property 
and  received  the  purchase  price.  Two  days 
later  the  purchaser  sold  and  conveyed  the 
property  to  the  appellants  for  |4,100.  The 
order  appointing  the  guardidu  recited  that 
the  respondent  had  property .  which  needed 
the  care  and  attention  of  some  fit  and  proper 
person,  and  that  the  respondent  was  "confin- 
ed in  the  hospital  for  the  insane"  in  this 
state.  None  of  the  orders  In  the  record  In- 
dicate the  degree  or  character  of  the  respond- 
ent's insanity.  The  report  of  the  guardian 
alleged  that  the  respondent  had  been  parol- 
ed upon  the  order  of  the  superintendent  of 
the  hospital  where  be  was  confined,  and  that 
there  was  no  necessity  for  the  continuance 
of  the  guardianship.  There  is  appended  to 
the  report  a  statement,  subscribed  by  the 
respondent,  to  the  effect  that  he  had  exam- 
ined the  account  and  vouchers;  that  he  ap- 
proved them;  and  that  he  had  received  from 
his  guardian  all  personal  property  belonging 
to  him.  The  order  of  discharge  recites  that 
the  estate  had  been  fairly  and  legally  ad- 
ministered; that  the  guardian  had  turned 
over  to  his  ward  all  the  personal  property 
belonging  to  the  estate;  that  the  guardian 
be   discharged  and  his  bondsmen  exonerat- 


ed; and  that  the  respondent  had  "fully  re- 
covered from  bis  mental  afiilction." 

The  oral  testimony  is  all  to  the  effect  that 
the  respondent  was  competent  to  manage  his 
business  affairs  at  all  times  subsequent  to 
his  parole.  Miller,  the  man  who  sold  tbe 
property,  testified  that  the  respondent  lived 
in  Tacoma;  that  he  came  to  his  office  at 
Everett  and  signed  the  contract  authorizing 
him  to  make  tbe  sale;  that  the  respondent 
stated  that  tbe  bouse  was  "run  down"  and 
needed  repairs;  that  taxes  would  soon  be 
due;  that  there  were  sewer  assessments; 
that  he  estimated  the  total  of  snch  expenses, 
and  said  that  the  property  was  not  paying, 
and  that  he  would  rather  sell  it;  and  that 
be  further  said  that  he  did  not  feel  that 
the  city  would  grow.  A  Mr.  Olson  testified 
that  he  had  known  the  respondent  for  10  or 
12  years;  that  Just  before  be  made  the  sale 
he  requested  witness  to  sell  the  property; 
that  witness  asked  blm  what  price  be  want- 
ed, and  that  the  respondent  said  that  If  be 
would  sell  it  for  $2,600  be  would  pay  him  a 
commission;  and  that  he  appeared  all  right 
mentally. 

On  December  20,  1909,  about  a  month  tie- 
fore  his  parole,  the  respondent  wrote  Miller 
as  follows:  "Ft  Steilacoom,  Wash.,  Dec.  20, 
1909.  Mr.  F.  J.  Miller:  Your  letter  at  hand. 
I  am  well  at  present  and  have  been  in  good 
health.  Work  in  the  kitchen  department 
and  am  quite  a  heavy  weight.  I  hope  to 
have  the  pleasure  of  seeing  you  soon,  only 
wish  I  could  come  to  see  you  on  Christmas, 
but  I  expect  to  l>e  at  home  soon  in  Tacoma, 
then  I  can  come  and  see  you,  in  r^ard  to 
property,  also  would  be  glad  to  see  you  very 
mucb.  I  wish  you  a  Merry  Christmas  and  a 
Happy  New  Xear.  Respt  J.  B.  Winter." 
On  February  llth,  nine  days  after  he  made 
the  sale,  he  again  wrote  Miller,  saying:  "Ta- 
coma, Washington,  Feb.  11,  1910.  Mr.  F. 
J.  Miller,  Hewitt  St.,  Everett,  Wn. — Dear 
Sir:  Through  the  recent  land  deal  made  by 
you  In  disposing  of  my  property  in  Everett, 
I  have  had  lots  of  trouble,  and  the  deal  I 
made  is  void  according  to  tbe  law.  I  had 
no  right  to  make  this  sale,  as  I  was  not  ful- 
ly released  from  the  hospital  for  the  insane 
at  Steilacoom.  This  property  was  sold  for 
about  one-half  its  value  and  the  court  wUl 
say  that  I  must  get  this  property  back  or 
get  the  real  value  for  It  U  I  don't  get  it 
the  court  will  appoint  a  guardian  for  me  and 
do  it  In  that  way,  and  I  don't  want  that 
done.  I  am  under  under  tbe  supervision  of 
the  court  and  under  the  protection  of  the 
state,  and  I  will  have  to  get  this  matter  ad- 
Justed  right     Yours  truly,  J.   B.   Winter." 

[1,2]  Our  statute  In  reference  to  the  cHs- 
charge  of  one  who  has  been  adjudged  Insane 
(Rem.  &  Hal.  Code,  §  1671)  Is  as  follows: 
"Whenever  the  court  shall  receive  informa- 
tion that  such  ward  has  recovered  his  rea- 
son, he  shall  immediately  Inquire  Into  the 
facts,  and  if  he  finds  that  such  ward  is  of 
sound  mind,  he  shall   forthwith   discharge 
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such  person  from  care  aud  custody;  and  the 
guardian  shall  Immediately  settle  his  ac- 
counts and  restore  to  such  person  all  things 
remaining  In  his  hands  belonging  or  apper- 
taining to  such  ■ward."  It  will  be  observed 
that  the  statute  makes  no  provision  for  no- 
tice to  the  ward,  or  to  any  other  person. 
The  respondent,  however,  contends  that  the 
ward  must  be  brought  before  the  court  in 
some  manner,  before  it  acquires  Jurisdic- 
tion to  hear  and  determine  his  mental  con- 
dition. It  is  elementary  law  that  adversary 
rights  cannot  be  determined  without  afford- 
ing an  opportunity  to  be  heard  to  the  party 
whose  rights  are  to  be  affected.  But  the 
question  arises,  Is  an  adjudication  that  a 
person  has  recovered  his  reason  an  adversary 
proceeding?  We  think  not.  The  appoint- 
ment and  qualification  of  the  guardian  gave 
the  court  general  Jurisdiction  over  the  es- 
tate of  the  ward.  The  Jurisdiction  continued 
until  the  ward  recovered  his  reason,  at  which 
time  the  right  to  manage  the  estate  by  the 
court  or  the  guardian  ceased.  Meeker  v. 
Mettler,  50  Wash.  478,  »7  Pac.  507.  The 
statute  contemplates  that  the  court  shall  con- 
duct such  inquiry  as  It  deems  proper;  that 
Is,  Inquire  Into  the  facts  and  determine  ac- 
cordingly. 

(S,  4]  The  cases  cited  by  the  respondent  do 
not  hold  that  notice  to  the  ward  or  to  his 
next  of  kin  is  jurisdictional,  but  only  that 
expediency  demands  that  such  notice  should 
be  given,  or  that  the  ward  be  brought  be- 
fore the  court  during  the  hearing.  Moreover, 
we  can  see  no  reason  why  a  court  may  not 
accept  the  resignation  of  a  guardian,  or  dis- 
cbarge him  uipon  his  own  application,  with- 
out notice  to  the  ward.  The  question  of  the 
settlement  of  the  guardian's  account  is  quite 
a  different  thing.  It  is  In  Its  very  nature 
an  adversary  proceeding,  and  as  such  re- 
quires a  preliminary  notice.  We  think  that 
both  the  ward  and  the  guardian  were  legally 
discharged. 

[5]  We  have  assumed  In  the  foregoing  dis- 
cussion that  the  bearing  was  had  in  the  ab- 
sence of  the  ward.  The  record  is  silent  np- 
on  this  question.  In  the  Meeker  Case  we 
held  that  an  adjudication  that  a  ward  had 
attained  his  majority,  he  being  personally 
present  In  court,  was  conclusive  upon  a  col- 
lateral attack.  The  presumption  always  Is 
that  a  court  of  general  Jurisdiction  has  pro- 
ceeded regularly  until  the  contrary  is  made 
to  appear,  where  the  subject-matter  of  the 
litigation  Is  within  its  Jurisdiction.  State  v. 
Holmes,  12  Wash.  169,  40  Pac.  735,  41  Pac. 
887;  State  ex  rel.  Ins.  Go.  v.  Superior  Court, 
14  Wash.  203,  44  Pac.  131.  It  will  also  be 
presumed  that  every  step  necessary  to  ac- 
quire Jurisdiction  has  been  taken.  11  Cyc. 
091,  692. 

[8]  Where  a  court  of  general  jurisdiction 
has  Jurisdiction  of  the  subject-matter  of  the 
action  In  which  the  judgment  Is  pronounced, 
jurisdiction  of  the  parties  will  be  presumed. 


Galpln  v.  Page,  18  Wall.  350,  21  L.  Ed.  959. 
"Every  presumption,  not  Inconsistent  with 
the  record,  Is  to  be  indulged  In  favor  of  Ju- 
risdiction." Applegate  v.  Lexington,  etc., 
Min.  Co.,  117  D.  S.  255,  6  Sup.  Ct.  742,  29 
L.   Ed.  892. 

[7]  We  conclude  that  the  guardian  was 
legally  discharged;  that  the  respondent  was 
nnder  no  legal  restraint  when  he  executed 
the  deed;  and  that  he  was  then  mentally 
competent  to  manage  his  own  business  af- 
fairs. The  fact  that  the  property  was  sold 
at  an  enhanced  price  a  few  days  later  Is  not 
an  nnosual  occurrence  in  real  estate  transac- 
tions. It  is  common  knowledge  that  the 
market  value  of  property  responds  quickly  to 
changing  conditions,  and  that  the  Judgment 
of  men  differs  widely  upon  the  question  of 
value. 

The  Judgment  is  reversed,  with  directions 
to  enter  a  Judgment  for  the  appellants. 

PARKBK,  CROW,  and  CHADWICK,  JJ., 
concur. 


(69  Wash.  565) 

HILL  V.  PACIFIC  STATES   LUMBER  CO. 

(Supreme  Court  of  Washington.    Aug.  21, 
1912.) 

Damages  (|  132*)— Excbssivenbss— Pgbson- 
AL  Injuries. 

Plaintiff,  an  employ^  in  defendant's  logging 
camp  earning  $3.50  a  day,  was  injured  March 
15,  1911,  by  a  wire  cable  strilsing  him  on  the 
aide  of  the  face  and  neck.  He  was  severely 
bruised,  and  was  unconscious  for  half  an  hour. 
He  was  taken  to  an  emergency  hospital,  where 
he  remained  under  treatment  for  2  days  and  2 
nights,  when  he  went  to  his  home,  where  he 
remaiued  until  March  17th,  when  he  accepted 
employment  as  loader  In  a  shingle  mill.  He 
was  unfit  for  this  work,  however,  and  was  dis- 
charged after  working  3%  days,  after  which 
he  was  again  employed  by  defendant  at  his  old 
work,  at  which  he  worked  for  a  month,  when 
he  was  discharged.  Up  to  the  time  of  the  trial, 
December  11,  1911,  he  suffered  from  severe 
pains  in  the  back  of  bis  head  and  neck,  and 
after  bis  discbarge  had  not  been  able  to  work 
steadily,  though  he  suffered  no  diminution  in 
his  rate  of  wages.  His  physician  testified  that 
there  had  been  a  strain  of  the  ligaments  of  the 
joints  of  the  vertebrse,  and  that  it  would  prob- 
ably be  a  year  or  more  from  the  date  of  the 
trial  before  he  would  recover.  Two  other  phy- 
sicians testified  that  he  seemed  to  have  a  stiff 
neck;  but,  aside  from  his  statements  and  his 
apparent  inability  to  turn  his  neck  but  par- 
tially, his  condition  was  normal.  Beld,  that  a 
verdict  allowing  him  $1,000  was  not  so  exces- 
sive as  to  indicate  passion  and  prejudice. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent.  Dig.  II  372-385,  396;   Dec.  Dig.  §  13J.*i 

Department  1.  Appeal  from  Superior 
Court,  Pierce  County.;  Ernest  M.  Card. 
Judge. 

Action  by  S;  J.  Hill  against  the  Pacific 
States  Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Hayden  &  Langhorne,  for  appellant.  Gov- 
nor  Teats,  Hugo  Metzler,  Leo  Teats,  and 
nalph  Teats,  all  of  Tacoma,  for  respondent. 
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CROW,  J.  Action  by  S.  J.  HUl  against 
Pacific  States  Lumber  Company,  a  corpora- 
tion, to  recover  damages  for  personal  Inju- 
ries. From  a  verdict  and  Judgment  for  $1,- 
000,  the  defendant  has  appealed. 

Appellant's  only  contention  is  that  the 
damages  are  so  excessive  as  to  show  the  In- 
fluence of  passion  and  prejudice.  Respond- 
ent was  employed  as  a  hook  tender  in  ap- 
pellant's lumber  camp,  earning  $3.50  per 
day,  and  on  March  15,  1911,  was  injured  by 
a  wire  cable  striking  him  on  the  left  side  of 
bis  face  and  neck.  He  contended,  and  In- 
troduced evidence  to  show,  that  he  was  se- 
verely bruised  and  injured  about  his  neck 
and  head;  that  the  striking  of  the  cable 
made  him  unconscious  for,  perhaps,  half  an 
hour;  that  be  was  taken  to  appellant's  emer- 
gency hospital  near  the  camp,  where  he 
remained  under  treatment  for  two  days  and 
two  nights;  tliat  be  then  went  to  his  home 
tn  Xacoma,  where  be  remained  untU  March 
17,  1911,  when  be  accepted  employment  as  a 
loader  in  a  shingle  mill;  that  he  was  unfit 
to  do  the  work,  and  for  that  reason  was  dis- 
charged after  working  3^  days;  that  his 
next  employment  was  with  appellant  at  his 
old  work,  where  he  remained  for  about  one 
month,  when  he  was  again  discharged;  that 
during  ail  this  time  and  until  the  date  of 
the  trial,  which  occurred  on  December  11, 
1911,  he  continually  suffered  from  severe 
pains  in  the  back  of  his  head  and  neck;  that 
after  working  for  appellant  he  worked  for  a 
short  time  as  a  second  faller  of  trees;  that 
be  was  since  been  employed  at  trucking. in 
the  city  of  Tacoma,  where  his  work  Is  not 
steady;  that  since  his  injury  he  received 
the  same  wages  as  before;  tliat  his  neck  Is 
stifT  and  sore;  that  his  activity  Is  only  about 
50  per  cent,  of  what  It  was  prior  to  his  In- 
Jury;  and  that  he  is  physically  unfit  for  his 
former  employment 

The  physician  who  treated  respondent  tes- 
tified that,  in  bis  opinion,  there  had  been  a 
strain  of  the  ligaments  of  the  Joints,  which 
he  explained  was  a  wrenching  or  stretching 
of  the  Joints,  a  tearing  of  the  attachments 
of  the  ligaments,  and  that  it  would  probably 
be  a  year  or  more  from  the  date  of  the 
trial  before  he  would  recover.  Two  physi- 
cians, who  had  examined  respondent  the  day 
before  the  trial,  about  nine  months  after  the 
accident,  and  were  called  as  witnesses  for 
appellant,  testified  that  respondent  com- 
plained of  and  seemed  to  have  a  stiff  neck; 
that  they  could  discover  no  objective  symp- 
toms; and  that,  aside  from  his  statements 
and  the  fact  that  he  turned  his  neck  only 
partially  when  requested  to  move  it,  his  con- 
dition seemed  to  be  normaL  The  company 
physician,  who  examined  and  treated  re- 
spondent immediately  after  his  Injury,  testi- 
fied, as  a  witness  for  appellant,  that  re- 
spondent was  then  severely  bruised;  that  he 


was  sulfering  much  pain,  but  that  no  injury 
had  occurred  to  the  vertebrae  of  his  neck. 

Upon  this  evidence  the  verdict  may,  per- 
haps, seem  large,  as  appellant  has  not  lost 
much  time,  and  still  has  earning  capacity. 
Yet  the  evidence  Is  so  conflicting  that  we 
cannot  say  the  award  is  suflJciently  exces- 
sive to  show  passion  or  prejudice  on  the 
part  of  the  jury.  From  the  evidence  of  the 
physicians  produced  by  appellant,  it  is  pos- 
sible that  such  a  conclusion  might  be  reach- 
ed; but,  if  the  statements  of  respondent  and 
his  physician  be  accepted  as  true,  a  differ- 
ent result  would  follow.  The  Jury  saw  the 
witnesses,  heard  them  testify,  passed  upon 
their  credibility,  weighed  their  evidence,  and 
undoubtedly  found  that  respondent  lias  en- 
dured continued  pain  and  suffering,  and  has 
been  injured  as  he  contends.  The  trial 
Judge,  who  also  saw  resiwndent  and  the  wit- 
nesses and  heard  them  testify,  has  sustained 
the  -  verdict  Wliiie  the  verdict  may  seem 
large,  we  are  unable  to  conclude  from  all 
the  evidence  that  it  is  sufflidently  excessire 
to  disclose  passion  or  prejudice. 

The  judgment  is  afllrmed- 

PAEKEE,  OOSE,  and  CHADWIGK,  J3, 
concur. 


(69  Wash.  681) 

UNION  ELEVATOE  &  WAEEHOUSB  CO, 

Inc.,  V.  FASMEES'  WAREHOUSE 

CO.,  Inc. 

(Supreme  Court  of  Washington.    Aug.  22, 
1912.) 

1.  Wakehouseuen    (S    25*) — Delivxbt   bt 
Wabehoubeman. 

The  duty  of  a  warehouseman  to  turn  oat 
wheat  stored  with  him  is  performed  when  h« 
delivers  it  on  the  cars,  or,  if  the  receipt  per- 
mits, Wheat  of  like  kind  and  quality,  in  proper 
condition. 

[Ed.  Note. — For  other  cases,  see  Warehouse- 
men, Cent  Dig.  §§  38-17;  Dec.  Dig.  |  25.*] 

2.  Appeal   anu   Ebbob   (|   994*)— Eevixw— 
cbeoibilitr  ot  evidxrob. 

The  evidence  sustaining  the  Judgment  Its 
credibility  will  not  be  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3901-3906;  Dec.  Dig.  i 
994.*] 

Department  1.  Appeal  from  Superior 
Court  Adams  County;  O.  B.  Holcomb, 
Judge. 

Action  by  the  Union  Elevator  &  Ware- 
house Company,  Incorporated,  against  the 
Farmers'  Warehouse  Company,  Incorporated. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

C.  H.  Spalding  and  J.  M.  Simpson,  for  ap- 
pellant Lovell  &  Davis,  of  Eitzvlll^  for 
respondent 

CHADWICK,  J.  This  action  was  brought 
by  respondent  to  recover  damages,  alleged 
to  have  been  suffered  by  reason  of  the  fact 
that  appellant  loaded  out  wheat  stored  un- 
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der  the  nsoal  form  of  warehouse  receipt, 
that  was  "wet,  moldy,  and  In  a  growing  con- 
dition" when  It  reached  the  Tacoma  termi- 
nal. 

[1]  Many  errors  are  assigned;  bat,  as  we 
view  the  case,  it  being  largely  a  question  of 
fact,  we  shall  not  discuss  them,  farther  than 
to  say  that  we  find  evidence  to  sustain  the 
Judgment.  However,  Inasmuch  as  appellant 
earnestly  contends  that  the  effect  of  the 
judgment  is  to  make  it  and  other  warehouse- 
men liable  to  meet  the  tests  and  exactions 
of  terminal  weights  and  grades,  we  shall  ex- 
tend this  opinion  to  the  extent  of  saying 
that  we  do  not  so  interpret  the  fiudings  of 
the  lower  court  The  duty  of  a  warehouse- 
man to  turn  out  wheat  Is  performed  when 
he  delivers  the  speciflc  article  on  the  cars, 
or.  If  the  receipt  be  In  such  form,  wheat  of 
like  kind  aiid  quality.  If  it  had  been  proven 
that  there  was  an  acceptance  at  the  ware- 
house, or  th^t  the  wheat  was  damaged  in 
transit,  api>ellant  might  have  recovered;  but 
there  is  ample  testimony  to  sustain  the 
court's  findings  that  the  wheat  was  damaged 
when  loaded.  This  being  so,  appellant  la  li- 
able for  Its  breach  of  contract 

[2]  Counsel  have  Invited  us  to  pass  upon 
the  weight  of  the  evidence,  saying  that  the 
only  evidence  worthy  of  belief  la  with  ap- 
pellant The  judgment  being  sustained  by 
the  evidence,  we  shall  not  pass  upon  its 
credibility. 

Judgment  afBrmed. 

CKOW,  GOSB,  PABKBB,  and  MORRIS, 
JX,  concur. 

«9  Wash.  544) 

EDDY  V.  CUNNINGHAM. 

(Supreme    Coart    of   Washington.     Aug.    20, 
1912.) 

1.  Ltbel  and   Slardes   (I  124*)— INSTBUC- 
TIONS— Lakokrt. 

In  an  action  for  slander  in  calling  plain- 
tiff a  thief,  it  was  proper  to  instruct  that 
it  was  not  enough  for  defendant  to  show  that 
plaintiff  took  defendant's  money,  but  that  he 
must  show,  by  a  preponderance  of  the  evi- 
dence, that  plaintiff  took  the  money  fraudu- 
lently and  with  criminal  intent,  and  that  if 
plaintiff  took  the  money  under  a  good-faith 
claim  that  he  was  entitled  thereto,  and  did 
so  openly  and  avowedly,  defendant's  claim  that 
he  was  in  troth  a  thief,  failed,  where  the  tes- 
timony showed  that  plaintiff  had  full  charge  of 
defendant's  business,  receiving  all  moneys  and 
paying  all  demands,  including  his  own  salary. 
[EJd.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  ff  865-378;    Dec.  Dig.  i 

2.  LiBKL   AHD    SLANDEB    (f   123*)— JUSTWICA- 

TioN— JuBT  Question. 

In  an  action  for  calling  plaintiff  a  "thief," 
whether  defendant  justified  tlie  charge  held, 
under  the  evidence,  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  If  356-364;    Dec.  Dig.  | 


3.  LiBBL  AND    SLANDBB    (|    7*)— ACTIONABLE 
WOBDS— "TniEP. " 

To  speak  of  one  as  a  "thief  is  only  prima 
facie  actionable  per  se,  malice  being  the  grava- 
men of  the  charge;  and  where  the  word  is 
used  as  a  mere  term  of  abuse,  or  relates  to  a 
transaction  that  was  fraudulent,  but  not  crim- 
inal, defendant  is  not  bound  to  strict  proof. 

[Kd.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {{  17-78;  Dec.  Dig.  I  7.*] 

4.  Libel  and  Slandeb  (J  124*)— Instbuo- 
TiONS— "Pimp." 

Under  Rem.  &  Bal.  Code,  |  2440,  which 
makes  it  an  offense  to  live  with  a  common 
prostitute,  it  was  error,  in  an  action  for  call- 
mg  defendant  a  "pimp,"  to  refuse  to  instruct 
that  the  charge  was  justified  if  plaintiff  lived 
with  prostitutes  at  the  hotel  where  he  was 
employed  by  defendant,  where  there  was  evi- 
dence that  women,  who  stayed  several  days 
at  a  time  at  the  hotel,  consorted  with  him,  and 
that  he  procured  patronage  for  them. 

[Kd.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §g  365-373;  D6c  Dig.  | 
124.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  p.  5379.] 

Department  1.  Appeal  from  Superior 
Court,  Franklin  County;  0.  B.  Holcomb, 
Judge. 

Action  by  A.  F.  Eddy  against  Charles  Cun- 
ningham. Judgment  for  platntlfT,  and  de- 
fendant appeals.     Reversed  and  remanded. 

H.  B.  Noland,  of  Pasco,  for  appellant 
Moalton  &  Henderson,  of  Kennewlck,  for  r«- 
spondent 

CHADWICE.  J.  Plaintur  brought  this  ac- 
tion to  recover  damages  for  an  alleged  slan- 
der. He  had  been  an  employ^  of  the  de- 
fendant at  a  hotel  in  the  city  of  Pasco.  A 
part  of  the  time  he  acted  as  auditor  and 
clerk.  His  position  may  be  described  as 
that  of  a  general  factotum  for  his  employer. 
He  enjoyed  his  full  trust  and  confidence,  and 
seems  to  have  managed  the  business  without 
suggestion.  Finally,  defendant,,  being  ap- 
prised of  certain  acts  of  the  plaintiff,  dis- 
charged him.  This  was  done  In  the -presence 
of  others,  and  defendant  Is  alleged  to  have 
used  words  that  are  actionable:  that  Is, 
"thief"  and  "pimp."  We  think  no  further 
statement  of  the  case  is  necessary.  Defend- 
ant made  general  denial,  and  pleaded  mitiga- 
tion, justification,  and  the  troth  In  the  words 
spoken.  From  a  judgment  In  favor  of  plain- 
tiff, defendant  has  appealed. 

[1]  It  Is  first  contended  that  the  word 
"thief"  should  have  been  withdrawn  from 
the  consideration  of  the  jury,  for  the  reason 
that  the  plaintiff  admitted  a  state  of  facts 
which  made  him  guilty  of  the  ccUne  of  em- 
bezzlement This  the  court  refused  to  dOk 
and  upon  the  parUcular  word  instructed  m 
follows :  "To  prove  that  plaintiff  is  a  thief, 
it  is  not  enough  for  the  defei^nt  to  show 
that  plaintiff  took  money  that  was  the  prop- 
erty of  defendant,  but  he  must  go  farther 
and  show  tliat  plaintiff  took  defendant's 
money  fraudulently  and  with  a  criminal  inr 
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tent  to  deprive  the  defendant  of  It.  This 
must  be  established  by  a  preponderance  of 
tbe  evidence.  If,  on  the  other  hand,  the 
plaintiff  took  the  defendant's  money  under 
a  good-faith  claim,  made  at  the  time  there- 
of, that  he  was  entitled  to  or  had  a  right  to 
take  it,  and  did  so  openly  and  avowedly,  and 
if  you  80  find,  then  the  claim  of  the  defend- 
ant that  the  plaintiff  was  in  truth  a  thief 
has  failed."  The  instruction  is  criticised  be- 
cause it  leaves  to  the  Jury  the  determina- 
tion of  the  question  whether  respondent  took 
appellant's  money  under  a  good-faith  claim 
made  at  the  time,  and  that  he  was  entitled 
to  take  it  and  pay  an  alleged  debt,  ignoring 
the  only  defense  that  would  avail  respond- 
ent; that  is,  a  good-faith  claim  of  title  to 
the  property  or  money  which  was  converted 
by  him.  This  would  ordinarily  be  so;  for  no 
man  should  be  heard  to  plead  the  right  to 
pay  himself  a  debt  out  of  the  money  of  an- 
other, knowing  that  be  has  no  title  thereto. 
Good  faith,  under  such  circumstances,  de- 
mands a  presentment  of  the  claim;  but  in- 
structions cannot  be  measured  as  abstract 
statements,  ^heir  pertinence  depends  upon 
the  facts  of  the  particular  case,  and  the: ab- 
stract must  be  tempered  to  meet  thexeal  issue. 
The  testimony  shows  that  respondent  had 
full  charge  of  appellant's  business,  receiving 
all  moneys  and  paying  all  demands,  Includ- 
ing his  own  salary.  We  think,  therefore,  in 
respect  to  the  question  raised,  that  the  in- 
struction was  drawn  with  a  proper  apprecia- 
tion of  the  distinguishing  features  of  the 
case. 

[2,3]  Nor  do  we  think  that  appellant's 
motions  to  take  the  consideration  of  the  word 
"thief  away  from  the  jury  should  have  been 
granted.  Whether  the  use  of  the  word  was 
Justified,  or  whether  appellant  showed,  by  a 
preponderance  of  the  evidence,  a  state  of 
facts  warranting  an  inference  of  guilt,  was 
for  the  Jury,  although  we  have  no  hesitation 
in  saying  that,  were  we  free  to  pass  upon 
the  question  as  one  of  law,  the  use  of  the 
word  was  amply  justified  by  reference  to 
the  attending  circumstances.  The  real  ques- 
tion is  not  whether  respondent  was  guilty  of 
larceny  in  the  sense  that  a  verdict  of  guilty 
would  be  sustained;  for  appellant  does  not 
have  to  prove  respondent  guilty  beyond  a 
reasonable  doubt  in  order  to  justify  his 
words.  An  important  issue  raised  by  the 
pleadings  and  the  evidence  is  whether,  con- 
sidering the  relations  of  the  parties  and 
all  attending  facts  and  circumstances,  the 
words  were  used  in  a  defamatory  sense  as 
charging  a  crime,  or  merely  as  words  of 
abuse,  justified  by  the  circumstances  and  the 
former  relations  of  the  parties.  This  is  bo 
because  the  word  "thief"  is  only  prima  facie 
actionable  per  se.  25  Cyc.  301.  Malice  is 
the  gravamen  of  the  charge,  and  where  the 
word  is  used  as  a  mere  term  of  abuse  or 
had  relation  to  a  tranavctlon  that  was  fraud- 


ulent, but  not  criminal,  It  has  been  held  that 
a  defendant  is  not  bound  to  strict  proof. 
Bridgman  t.  Armer,  67  Mo.  App.  528;  Rob- 
erts V.  Ramsey,  86  Ga.  432,  12  S.  E.  644. 
This  latter  element  Is  ignored  in  the  instruc- 
tion, though  called  for  by  the  pleadings  and 
the  evidence,  and,  in  the  event  of  a  new  trial, 
might  with  propriety  be  noticed  by  the  court 
[4]  In  submitting  the  word  "pimp"  to  the 
Jury,  the  court  said :  "To  charge  a  man  with 
being  a  pimp  charges  him  with  a  commis- 
sion of  an  offense  or  offenses  against  the 
laws  of  the  state,  and  which  are  punish- 
able. The  legal  definition  of  the  word  'pimp" 
is:  One  who  solicits  other  men  to  go  to 
houses  or  places  of  prostitution  for  Immoral 
purposes;  or  who  solicits  men  to  associate 
with  prostitutes  for  immoral  purposes;  or 
one  who  in  some  way  procures  for  others 
the  means  of  gratifying  their  passions;  or 
one  who  lives  wholly  or  In  imrt  upon  the 
earnings  of  an  Immoral  woman,  earned  by 
Immoral  practices  of  prostitution."  It  will 
be  seen  that  the  court  has  adopted  section 
2440,  Rem.  &  Bal.  Code  (omitting  the  words 
contained  therein  "every  person  who  shall 
live  with  a  common  prostitute"),  as  a  com- 
prehensive definition  of  the  term.  Appel- 
lant requested  the  court  to  instruct  the  jury 
that.  If  they  found  from  the  testimony  tliat 
respondent  had  been  living  with  prostitutes 
at  the  hotel,  it  would  be  a  Justification  of  tbe 
charge.  We  think  this  instruction  Bhoald 
have  been  given.  The  word  "pimp"  Is  not 
defined  by  statute  eo  nomine;  and  it  would 
seem  that  one  charged  with  using  the  term 
in  a  defamatory  way  should  not  be  bound 
to  prove  acts  or  conduct  that  would  neces- 
sarily sustain,  or  even  justify,  a  criminal 
prosecution  under  section  2440  of  the  Code. 
The  words  "living  with"  were  rejected  by 
the  court,  as  we  understand,  because  the 
testimony  offered  by  the  appellant  showed 
only  an  occasional  resort  to  meretricious  re- 
lations, and  not  a  living  together  in  tbe 
sense  of  habitual  association.  The  evidence 
of  appellant  tends  to  show  that  It  was  the 
practice  of  certain  lewd  women  to  lodge  at 
the  hotel;  that  respondent  assigned  them, 
as  a  rule,  to  a  room  convenient  to  his  own, 
and  that  one  of  them  at  least  consorted  regu- 
larly, and  others  occasionally,  with  him  while 
there;  that  these  women  were  there  several 
days  at  a  time,  and  frequently;  that  re- 
spondent entered  false  names  of  these  women 
upon  tbe  hotel  register  and  procured  patron- 
age for  them.  If  this  testimony  Is  true, 
plaintiff  encouraged  the  patronage  of  lewd 
women,  and  did  himself  participate  In  their 
lustful  practices.  Under  this  state  of  facts, 
the  law  should  not  be  too  scrupulous  or  over- 
technical  in  defining  the  term  "pimp."  In 
our  Judgment  there  is  testimony  warranting 
the  court  in  giving  an  Instruction  to  tbe  ef- 
fect that  a  "living  with,"  under  the  statute, 
means  a  resort  to  sexual  commerce  with  an 


Digitized  by 


Google 


Wash.) 


STATE  T.  FASSETT 


963 


abandoned  woman  under  such  circumstances 
as  would  show  previous  arrangement  and  un- 
derstanding. The  offense  lies  In  the  reputed 
or  acknowledged  character  of  the  women, 
rather  than  In  the  character  or  frequency  of 
the  act.  The  law  never  intended  that  the  In- 
nocent meaning  of  the  words  "living  with," 
as  applied  to  husband  and  wife,  or  to  people 
of  chaste  character,  should  be  applied  to 
those  who  habitually,  «ven  for  a  brief  sea- 
son, consort .  In  adulterous  intercourse.  In 
such  case  the  words  have  a  meaning  of  their 
own,  and  It  Is  well  understood.  The  new 
Criminal  Code,  In  Its  definition  of  the  crimes 
of  adultery  and  lewdness,  seems  to  recognise 
thte  principle,  and  has  dropi>ed  from  the 
law  the  common-law  element  of  "living  with," 
as  used  In  the  older  and  stricter  sense.  We 
do  not  want  to  be  understood  as  holding  that 
an  occasional  act  of  lewdness  would  sustain 
the  charge,  but  only  that  where,  as  It  may 
have  been  In  this  case,  the  respondent  found 
comfort  and  companionship  from  day  to  day 
and  from  time  to  time  In  the  society  of  fall- 
en women  the  jury  would.  In  law,  be  Justi- 
fied In  applying  the  word  "pimp." 

Because  of  these  errors,  appellant's  motion 
for  a  new  trial  should  have  been  sustained. 
Wherefore  the  judgment  of  the  lower  court 
Is  reversed,  and  the  case  remanded  for  fur- 
ther proceedings. 

GOSE,  CROW,  PARKER,  and  ELLIS,  JJ., 
concur. 

(69  Wash.  555) 

STATE  ex  reL  POWELL  v.  FASSETT,  Com'r 
of  Public  Utilities  et  aL 

(Supreme  Court  of  Washington.    Ang.  20, 
1912.) 

1.  Appeal  and  Ebrob  ({  418*)— Appeal 
PROM  Several  Judomextb— Notice— Su*n- 

CIENCT. 

Under  Rem.  &  Bal.  Code,  {  1719,  pro- 
viding for  notice  of  appeal,  only  one  notice  was 
rerjnired  on  appeal  from  two  judgments  in  quo 
warranto,  dismissing  the  proceeding  as  to  sep- 
arate defendants. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  2144;    Dec.  Dig.  {  418.*] 

2.  Municipal  Cobpobations  (|  162*)— Offi- 
CEBS  and  EMPLOTfi»— Salaries— Mdnicipal 
Liability. 

Where  relator  was  discharged  as  fore- 
man of  a  municipal  water  construction  depart- 
ment, and  his  successor  had  been  paid  the 
salary  np  to  the  time  of  the  trial,  the  city  was 
absolved  from  liability  to  relator  to  that  date, 
even  if  he  was  wrongfully  discharged. 

[Ed.  Note.— For  otlier  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  357-367,  369,  372, 
374;    Dec,  Dig.  §  162.*] 

3.  Quo  Wabkanto  (§  24*)- Right  to  Re- 
LiEi^— "OrncEB. " 

Under  Spokane  Charter,  which  established 
a  commission  form  of  government  and  classi- 
fied civil  service,  one  entitled  to  the  position 
of  foreman  in  the  water  construotion  depart- 
ment is  an  "officer,"  and  not  a  mere  subordi- 1 


nate,  as  affecting  his  right  to   maintain  quo 
warranto  on  wrongful  discharge. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent.  Dig.  {  27:    Dec  Dig.  |  24.»] 

4.  Municipal  Cobpobations   (|  48*)— Civil 
Service — Construction  ov  Charter. 

Spokane  Charter,  §  120.  which  provides 
that  "all  other  provisions  of  this  charter  shall 
become  effective  on  the  assumption  of  office 
of  tlie  commissioners  first  elected  thereunder," 
means  all  other  provisions  applicable  to  the 
commission  form  of  government  established 
by  the  charter  which  were  to  be  executed  by 
the  commission  thereafter  to  be  elected,  and 
docs  not  nullify  the  provision  in  section  63 
that  ail  municipal  employes  in  office  at  the 
adoption  of  the  charter  shall  continue  in  office 
untU  removed  for  cause. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  !§  127-133;  Dec.  Dig. 

5.  Quo  Wabbanto    (J  38*)— Parties— Civil 
Service. 

The  commissioner  of  public  utilities  of 
Spokane  is  a  proper  party  to  a  proceeding 
brought  by  a  municipal  employ^,  wrongfully 
removed,  to  oust  the  successor  and  compel 
relator's  restoration  to  office. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  S  ^i    Dec  Dig.  i  38.*] 

6.  Quo   Warranto    (|  60*)— Scope  of  Re- 
lief. 

A  municipal  employ^,  wrongfully  removed, 
can  seek  ouster  of  his  successor  and  compel 
his  own  restoration  to  the  office  in  one  pro- 
ceeding. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  S  71;    Dec.  Dig.  S  60.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County ;  W.  P.  Bell;  Judge. 

Quo  warranto  by  the  State  of  Washlngtoh, 
on  relation  of  W.  S.  Powell,  against  C.  M. 
Fassett,  Commissioner  of  Public  Utilities  of 
the  City  of  Spokane,  and  others.  From  judg- 
ments of  dismissal,  relator  appeals.  Re- 
versed and  remanded. 

E.  O.  Connor  and  F.  B.  Morrill,  for  ap- 
pellant A.  M.  Craven,  Wm-  E.  Richardson, 
and  Harris  Baldwin,  all  of  Spokane,  for  le- 
spoadents. 

OOSB,  3.  This  is  a  quo  warranto  pro- 
ceeding. The  complaint  alleges  and  the  rec- 
ord shows  that  the  city  of  Spokane  Is  a  mu- 
nicipal corporation  of  the  first  class;  that 
on  December  28,  IdlO,  it  adopted  a  new 
charter;  that  the  defendant  Fassett  is,  and 
since  the  14th  day  of  Match,  1911,  has  been, 
commissioner  of  public  utilities  of  the  city; 
that  the  plaintiff,  on  the  1st  day  of  July. 
1909,  was  appointed  to  the  position  of  con- 
struction foreman  in  the  water  construction 
department  of  the  city,  and  continued  in 
that  position  and  performed  the  duties  there- 
of np  to  and  including  the  28th  day  of  Jan- 
uary, 1911,  at  the  monthly  salary  of  |125 
per  month;  that  the  position  was  placed  in 
the  classified  civil  service  by  the  cirll  serv- 
ice commission  of  the  city  on  the  27th  day  of  . 
Aprlf,  1911;  that  the  new  charter  provides 
that  ail  eraployfe  in  office  at  the  time  of  its 
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adc^tion  sball  retain  their  position,  unless 
removed  for  cause;  that  on  the  28th  day  of 
January,  1911,  the  plaintiff  received  a  notice 
from  the  superintendent  of  the  water  depart- 
ment of  the  dty,  to  the  effect  that  be  was 
"relieved"  from  duty;  that  on  January  30th 
said  superintendent  Issued  a  notice,  to  the 
effect  that  the  defendant  Burke  had  succeed- 
ed the  plaintiff  as  general  foreman  of  con- 
struction; that  Burke  has  ever  since  held 
the  position;  that  the  plaintiff  was  dis- 
missed without  notice  and  without  a  bear- 
ing; and  that  bis  name  was  stricken  from 
the  pay  roll  of  the  city.  The  prayer  of 
the  complaint  is  that  the  defendant  Burke 
be  ousted;  that  Fassett,  as  commissioner  of 
public  utilities,  be  required  to  restore  the 
plaintiff  to  his  former  i>ositIon  and  rein- 
state his  name  upon  the  pay  roll  of  the  city; 
that  the  plaintiff  bare  judgment  against  the 
defendants  for  bis  salary  since  the  day  of 
his  removal  at  $125  per  month;  "and  that 
said  salary  be  paid  to  said  jplalntlff  by  the 
city  of  Spokane  and  the  defendants  herein." 
The  defendants,  the  city  and  Fassett,  as  com- 
missioner of  the  public  utilities  of  the  city, 
filed  separate  demurrers,  setting  up  the 
first,  fourth,  sixth,  and  seventh  grounds  of 
the  statute.  Bern.  &  Bal.  Code,  S  259.  The 
demurrers  were  sustained,  and,  the  plaintiff 
declining  to  plead  further,  a  judgment  of  dis- 
missal and  for  costs  was  entered  on  the  20tb 
day  of  February,  1912.  The  defendant  Burke 
answered,  and,  after  trial,  a  judgment  of 
dismissal,  with  prejudice  and  for  costs,  was 
entered  In  bis  favor  on  the  23d  day  of  Feb- 
ruary following.  On  March  15th  the  plain- 
tiff served  and  filed  a  single  notice  of  appeal 
from  both  Judgments.  On  March  18th  he 
filed  an  appeal  bond  with  appropriate  refer- 
ence to  the  two  judgments. 

[1]  The  respondents  have  moved  (1)  to 
strike  the  briefs,  on  the  ground  that  the 
errors  are  not  clearly  assigned,  and  (2)  to 
dismiss  the  appeal  and  affirm  the  judgment 
because  of  the  appellant's  failure  to  serve 
and  file  a  separate  notice  of  appeal  and  a 
separate  appeal  bond  upon  each  judgment. 
Upon  the  first  ground,  it  snfllces  to  say  that 
we  think  the  errors  relied  upon  are  suffl- 
ctently  indicated  to  warrant  their  discus- 
sion. The  motion  to  dismiss  is  without 
merit  There  is  but  one  case  and  one  notice 
of  appeal,  and  one  appeal  bond  anffices,  al- 
though there  are  two  judgments.  Bem.  & 
Bal.  Code,  J  1719;  First  National  Bank  v. 
Fowler,  61  Wash.  638,  99  Pac.  1034 ;  O'Con- 
ner  ▼.  Force,  58  Wash.  215,  108  Pac.  454, 
109  Pac.  1014;  WetberaU  t.  Wetberall,  56 
Wash.  344,  105  Pac.  822.  In  the  Fowler 
Case  four  actions  were  consolidated  for 
trial ;  but  separate  findings  and  decrees  were 
entered  In  each  casa  A  motion  was  made  to 
dismiss  the  aroeal,  because  there  was  but 
one  notice  of  appeal  and  but  one  appeal 
bond.  In  denying  the  motion,  we  said  that 
the  appellant  had  a  right  to  treat  it  as  one 


action,  and  that  "there  was  but  one  subject- 
matter  invoived." 

[2]  We  need  not  consider  whether  the  de- 
murrer of  the  city  was  pr<H>erIy  sustained, 
as  the  evidence  submitted  at  the  trial  shows 
that  the  city  bad  then  paid  the  entire  salary 
to  Burke  up  to  that  time.  This  absolved  it 
from  liability  to  the  appellant  to  that  date. 
Samuels  v.  Harrington,  43  Wash.  603,  88 
Pac.  1071,  117  Am.  St.  Bep.  1075. 

[3]  The  respondents  Fassett. and  Burke 
contend  that  quo  warranto  does  not  lie,  be- 
cause the  appellant's  position  is  a  sabordt 
nate  one,  and  not  an  office,  within  the  mean- 
ing of  the  charter  or  the  Cod&  Bem.  &  BaL 
§  1034.  The  new  dty  charter  establishes  a 
commission  form  of  government.  Its  applica- 
ble provisions  are  as  follows: 

"Commission,  Bules  and  jPowers.  The 
commission,  with  the  approval  of  the  coun- 
cil, shall  make  such  rules  and  regulations 
for  the  proper  conduct  of  its  business  as  it 
sball  find  necessary  and  expedient.  The 
commission,  among  other  things,  shaU  pro- 
vide for  the  classlfloation  of  all  employes, 
except  day  laborers  and  tbe  appointive  of- 
fices mentioned  In  sections  twenty-four  (24), 
twenty-five  (25)  and  thirty-two  (32)  at  this 
charter;  for  open  competitive  and  free  ex- 
amination as  to  fitness ;  for  a  period  of  pro- 
bation before  employment  is  made  perma- 
nent; for  an  eligibility  list  from  which  va- 
cancies  shall  be  filled ;  and  for  promotion  on 
the  basis  of  merit,  experience  and  record. 
Employes  within  the  acope  of  this  article 
who  are  in  office  at  the  time  of  the  adoption 
of  this  charter  shall  retain  their  positions, 
unless  removed  for  cause.  The  council  may, 
by  ordinance,  confer  upon  the  commission 
such  further  rights  and  duties  as  may  be 
deemed  necessary  to  enforce  and  carry  out 
the  principles  of  this  artlde." 

"Continuation  of  Existing  (3ovemment  and 
Offices.  The  government  and  offices  exist- 
ing prior  to  the  adoption  of  this  charter, 
shall  continue  until  the  election  and  quali- 
fication of  officers  first  elected  under  this 
charter  at  tbe  general  election  in  March, 
1911.  The  provisions  of  this  charter  with 
reference  to  elections,  recall  of  elected  offi- 
cers, direct  legislation  and  charter  amoid- 
ments  shall  be  In  force  from  tbe  date  of 
the  adoption  of  this  charter.  All  other  pro- 
visions of  this  charter  shaU  become  effective 
on  the  assumption  of  office  of  tbe  commis- 
sioners first  elected  thereunder." 

In  adopting  the  charter,  the  people  of  the 
dty  made  it  as  plain  as  written  language  can 
make  It  that  the  merit  system  should  there- 
after obtain.  It  applies  to  all  employes 
placed  In  tbe  dasslfled  dvil  service  list,  and 
the  manifest  Intent  was  to  classify  such  po- 
sitions as  offices,  and  to  have  such  officers 
removable  for  cause  only.  The  charter  was 
in  effect  when  the  appellant  was  relieved 
from  duty  without  a  hearing  and,  so  far  as 
record  discloses,  without  cau8&    The  appel- 
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lant  -would  probably  not  be  an  oflScer,  as 
defined  by  the  common  law,  but  the  clear  in- 
tent of  the  charter  is  to  afford  him  all  the 
protection  of  an  officer.  The  people  who 
created  the  charter  did  not  Intend  to  give 
him  the  right  to  be  retained  in  ofBce  with- 
out affording  him  an  adequate  remedy  if  he 
should  be  removed  in  violation  of  the  plain 
provisions  of  that  Instrument.  State  ex  rel. 
Xoung  V.  Smith,  19  Wash.  644,  S4  Pac.  33. 
■  [4]  The  respondent  Burke  argues  that  sec- 
tion 53  of  the  charter  did  not  become  opera- 
tive until  after  the  assumption  of  office  by 
the  commissioners  first  elected.  It  is  true 
that  the  commission  could- not  provide  for  a 
classification  of  officers  until  after  the  elec- 
tion of  the  commissioners  in  March,  1011. 
Section  63,  however,  expressly  continued  in 
office  all  employes  "who  are  in  office"  at  the 
time  of  the  adoption  of  the  charter,  unless 
removed  for  cause.  The  clause  in  section 
120,  to  the  effect  that  "all  other  provisions 
of  this  charter  shall  become  effective- on  the 
assumption  of  office  by  the  commissioners 
first  elected  thereunder,"  means  all  other 
provisions  applicable  to  a  commission  form 
of  government  which  were  to  be  executed  by 
the  commission  thereafter  to  be  elected,  and 
was  not  Intended  to  nullify  the  clause  in  sec- 
tion 03,  which  embraces  only  those  who 
were  in  office  at  the  time  the  charter  was 
adopted. 

[6,1]  The  contention  of  the  respondent  Fas- 
sett  that  he  Is  not  a  proper  party  defend- 
ant Is  untenable.  The  purpose  of  the  infor- 
mation is  twofold:  (1)  To  oust  Burke  and 
to  require  Fassett,  as  commissioner  of  pub- 
lic utUlties,  to  restore  the  appellant  to  of- 
fice, and  (2)  for  damages.  The  first  object 
can  only  be  accomplished  by  making  Fassett, 
in  bis  official  capacity,  a  party  defendant 
State  ex  rel.  Hellbron  v.  Van  Brocklln,  8 
Wash.  557,  36  Pac.  495.  In  interpreting  our 
quo  warranto  statute  (Rem.  &  Bal.  Code,  f 
1034  et  seq.),  the  court  said  in  the  Hellbron 
Case:  "This  information  is,  under  the  Code, 
a  plain  statement  of  the  facts  (section  681), 
and  therein  is  Just  like  a  complaint  upon  any 
other  cause  of  action;  that  it  is  to  be  filed 
upon  the  relation  of  some  one  is  the  only 
even  formal  difference  between  this  proceed- 
ing and  an  ordinary  civil  action."  A  liti- 
gant is  not  required  to  resort  to  two  actions 
where  one  will  suffice;  nor  was  the  appel- 
lant required  to  anticipate  at  his  peril 
whether  the  commissioner  of  public  utilities 
would  restore  him  to  office,  if  he  obtained  a 
judgment  against  the  intruder.  The  appel- 
lant is  entitled  to  a  decree  directing  the 
commissioner  of  public  utilities  to  restore 
him  to  office,  and  to  reinstate  him  upon  the 
pay  roll  of  the  city,  and  to  a  judgment 
against  the  respondent  Burke  for  his  dam- 
ages. 

Bevttsed,  and  remanded  for  further  pro- 
ceedings in  conformity  with  this  opinion. 


CROW,  PARKER,  and  EIXIS,  3J.,  con- 
cur. 

CHADWICaS,  J.  I  concur  in  the  judg- 
ment of  my  Associates,  but  I  believe  it  is 
not  ont  of  place  to  say  that  this  case  illus- 
trates one  of  the  inconsistencies  of  modern 
tendencies  in  municipal  government.  I  be- 
lieve in  a  freer  democracy  and  a  rule  of  civil 
service,  but  I  find  myself  unable  to  harmoc- 
ize  these  theories  with  the  theory  of  cen- 
tralized power  and  authority  comprehended 
in  the  commission  form  of  government  The 
first  principle  of  the  latter  plan  is  to  cen- 
tralize authority  and  fix  responsibility;  to 
distribute  the  functions  of  government  among 
a  lesser  number  of  men  than  heretofore,  and 
charge  them  with  full  responsibility  for  their 
Conduct,  and  to  recall  them  if  inefficient  or 
corrupt  Now  It  needs  no  argument  to  dem- 
onstrate the  fact  that  officers  so  situated 
and  subject  to  such  hazards  should  have 
full  power  to  dispense  with  the  services  of 
any  mere  employ^  It  is  manifestly  un- 
just to  charge  a  commissioner  with  respon- 
sibility, and  compel  him  to  depend,  in  the 
execution  of  his  plans,  upon  those  who  may 
even  be  hostile  to  him  and  to  his  ideas. 
State  ex  reL  McReavy  v.  Burke,  8  Wash. 
412,  86  Pac.  281.  Such  is  the  case  here. 
But  the  same  hand  that  put  the  principal 
responsibility  upon  the  commissioner  fol- 
lowed it  with  provisions  which  tie  his  hands 
and  shackle  his  judgment,  and  when  the 
people  in  their  sovereign  capacity  adopt 
both  provisions,  courts,  which  are  powerless 
to  control  legislative  policy,  should  not  be 
called  upon  to  rewrite  the  charter  of  a  self- 
governing  dty.  There  is  a  science  in  law- 
making, and  too  often,  when  sentiment  is  al- 
lowed to  usurp  its  place,  we  find  a  situa- 
tion such  as  is  here  disclosed. 


(6»  WBSb.  497) 

HAPGOOD  et  aL  v.  OITT  OF  SHATTLB. 

(Supreme  Court  of  Washington.     Aug.  !&- 
1912.) 

1.  Municipal     Corposationb     (§     614*)  — 

STBEET    IirPBOVKMENTS    —     ASBEBSlfEm    OT 
DAMA.OED    PbOPEBTY   —  CaNOEIXATION— BlF- 

rECT. 

Where,  after  property  originally  assessed 
for  a  street  improveraent  was  found  to  have 
been  damaged  in  condemnation  proceedings,  and 
therefore  not  subject  to  assessment,  the  assess- 
ments were  canceled  of  record  by  a  city  ordi- 
nance, they  were  thus  rendered  nngatory  and 
unenforceable,  authorizing  a  leasseesment  to 
obtain  the  balance  of  the  cost  of  the  improve- 
ment, as  provided  by  Rem.  &  Bat  Code,  i 
7803  et  seq.,  and  Seattle  City  Charter,  art  8^ 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ({  1207-1215;  Dec. 
Dig.   S  514.*] 

2.  munioipax.     cobpobatiokb     (s     469*)  — 
Stbekt  Impbovemekts— Statutes. 

Rem.  &  Bal.  Code,  f  7571,  provides  that  It 
shall  be  lawful  for  any  city  of  toe  first  class  to 
order  any  improvement,  the  cost  of  which  is  to 
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be  charged  to  abntting  property,  when  such 
cost  shall  not  exceed  50  per  cent,  of  the  value 
of  the  real  estate,  exclusive  of  improvements 
within  the  proposed  improvement  district,  ac- 
cording to  the  valuation  lost  placed  on  it  for 
purposes  of  general  taxation.  Held,  that  such 
Rc-ction  was  intended  for  the  benefit  of  prop- 
erty owners,  and  that,  where  the  portion  of  the 
cost  of  the  improvement  assessed  against  them 
did  not  exceed  the  limits  specified,  the  improve- 
ment was  authorized,  though  its  entire  cost  ex- 
ceeded the  limit  fixed ;  the  difference  being  paid 
otherwise  than  {>y  such  special  assessment. 

[EM.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  I  1101;  Dec.  Dig.  % 
459.*] 

3.  Municipal  Cobporations  (S  450*)— Im- 
PBOVEMENTS— Special    A88es8MEntb— "Dis- 

TBICT." 

Rem.  &  Bal.  Code,  g  7571,  makes  it  un- 
lawful for  any  first-class  city  to  order  an  im- 
provement, the  cost  of  which  is  to  be  charged  to 
abutting  property,  when  such  cost  exceeds  50 
per  cent,  of  the  value  of  the  real  estate,  exclu- 
sive of  improvements  within  the  proposed  im- 
provement district,  etc.  Held,  that  the  "dis- 
trict" referred  to  in  such  sectiota  was  not  lim- 
ited to  the  real  estate  within  the  boundaries  of 
a  specified  locality  which  might  ultimately  be 
legally  assessed  to  pay  the  cost  of  the  improve- 
ment, but  included  all  the  real  estate  within  the 
physical  outer  boundaries  of  the  defined  district, 
though  some  of  it  was  subsequently  found  not 
benefited,  and  therefore  not  subject  to  assess- 
ment. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1073,  1074;  Dea 
Dig.  i  450.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2136-2138;   vol.  8,  pp.  7839-7640.] 

4.  Municipal  Corpobations  (8  514*)— Pub- 
lic Impbovements— Assessments  —  Reas- 
sessment. 

Rem.  &  Bal.  Code,  \  7893,  after  authoriz- 
ing reassessment  for  public  improvements,  pro- 
vides that,  whenever  for  any  cause  the  amount 
assessed  shall  not  be  sufficient  to  pay  the  cost 
of  an  improvement,  it  shall  be  lawful  for  the 
city  council  or  other  authorized  board  or  body 
to  make  a  reassessment  on  all  property  in  the 
local  assessment  district,  sufficient  to  ^y  for 
the  improvement.  Held,  that  such  section  au- 
thorizes an  additional  charge  against  property 
once  assessed  for  a  street  improvement,  limited 
only  by  the  benefit  which  the  property  has  re- 
ceived from  the  improvement  to  be  equitably 
apportioned. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §!  1207-1215;  Dec. 
Dig.  (  514.*] 

5.  Municipal  Corpobations  (|  514*)  — 
Street  Improvements — Reassessment. 

Under  Rem.  &  Bal.  Code,  §  78M,  providing 
for  the  reasspssment  of  property  for  public  im- 
provements, in  case  the  original  assessment  is 
rendered  invalid,  either  directly  or  by  virtue 
of  any  decision  of  the  court,  it  is  not  necessary 
to  justify  a  reassessment  that  a  particular 
original  assessment  shall  have  been  adjudged  in- 
valid, but  it  is  sufficient  that  it  is  so  in  fact; 
any  decision  so  showing  being  sufficient  to  sup- 
port a  reassessment. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §i  1207-1215;  Etec. 
Dig.  S  514.*] 

B.  Municipal  Cobpobations  (|  441*)  — 
Street  Improvements— Property  Damaged. 
A  determination  in  condemnation  proceed- 
ings that  certain  property  within  an  assessment 
district  was  damaged  by  an  improvement  con- 
stituted a  final  determination  of  the  fact  in  a 


subsequent  proceeding  to  confirm  a  special  as- 
sessment on  an  issue  as  to  whether  it  was  sub- 
ject to  assessment. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  $g  1058,  1059;  Dec. 
Dig.  {  441.»] 

Department  1.  Appeal  from  Snperloi 
Court,  King  County;  H.  A.  P.  Myers,  Judge. 

The  City  CouncU  of  the  City  of  Seattle 
having  confirmed  a  supplemental  assessment 
over  the  objection  of  G.  W.  Hapgood  and 
others,  they  appealed  to  the  superior  court, 
where  the  action  of  the. City  CouncU  was 
affirmed,  from  which  they  again  appealed. 
Affirmed. 

Balllnger,  Battle,  Hulbert  &  Shorts,  Wm. 
Hickman  Moore,  Edwin  C.  Ewlng,  McClnre 
&  McClure,  Brady  &  Rummens,  Peters  & 
Powell,  Byers  &  Byers,  Wm.  Martin,  .and 
W.  A.  Keene,  for  appellants.  James  E. 
Bradford,  Wm.  B.  Allison,  Leander  T.  Tur- 
ner and  Preston  &  Tborgrlmsoii,  aU  of  Seat- 
tle, for  respondent 

PARKER,  J.  These  are  appeals  from 
judgments  of  the  superior  court  for  King 
county,  affirming  the  action  of  the  city  coun- 
cil of  Seattle  In  making  and  confirming  a 
supplemental  assessment  against  property  of 
appellants  for  the  cost  of  a  local  street  im- 
provement. The  same  contentions  are  made 
by  appellants  in  each  case  in  this  court  so 
our  cUscussion  and  conclnslons  will  apply 
alike  to  alL 

In  December,  1905,  the  city  council  of  Seat- 
tle passed  Ordinance  No.  13,102,  providing 
for  the  change  of  grades  of  Jackson  and  oth- 
er streets  in  the  city,  providing  for  the  in- 
stitution of  condemnation  proceedings  to  ac- 
quire and  damage  property  rights  as  against 
the  owners  of  abutting  property  necessary 
to  the  making  of  such  change  of  grades,  and 
providing  for  the  levying  of  special  assess- 
ments by  eminent  domain  commissioners 
against  property  benefited  by  such  change  of 
grades  to  pay  the  damages  awarded  In  such 
proceedings,  as  authorized  by  the  eminent 
domain  law  applicable  to  cities.  While  this 
ordinance  did  not  make  provision  for  the 
construction  of  the  physical  improvement.  It 
manifestly  contemplated  the  making  of  such 
Improvement  upon  acquiring  the  right  to 
damage  abutting  property  by  the  change  of 
the  grades.  Thereafter,  in  February,  1906, 
the  city  council  passed  Ordinance  No.  13,- 
309,  providing  for  the  improvement  of  Jack- 
son and  other  streets  by  the  change  of  the 
grades  thereof  as  contemplated  by  the  Con- 
demnation Ordinance  No.  13,102,  creating  a 
local  Improvement  district  and  proriding  for 
the  payment  of  the  cost  of  the  improvement 
by  special  assessment  against  the  property  of 
the  district  benefited  thereby;  such  assess- 
ment to  be  levied  by  the  city  council  in  pur- 
suance of  statute,  charter,  and  ordinance 
provisions  applicable  to  local  improvement 
assessments  in  the  city.     A  contract  for  the 
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construction  of  the  ImproTement  having  been 
entered  into  by  the  city,  an  assessment  was 
accordingly  levied  against  the  property  in 
the  district  by  the  city,  which  was  confirmed 
by  Ordinance  Ko.  1T,126,  in  October,  1907. 
Thereafter,  in  August,  1910,  the  city  council 
passed  Ordinance  No.  24,827,  canceling  of 
record  assessments  charged  against  certain 
of  the  property  within  the  district,  reciting 
and  providing  In  that  ordinance  as  follows: 

"Whereas,  under  Ordinance  No.  13,309  of 
the  city  of  Seattle,  creating  local  improve- 
ment district  No.  1213,  there  was  improved 
Jaclison  street  and  certain  parts  of  certain 
other  streets  and  avenues;  and  whereas, 
said  ordinance  authorizing  said  improvement 
required  that  all  property  abutting  adjacent 
or  proximate  to  said  portion  of  said  streets 
and  avenues,  named  and  described  in  section 
1  thereof,  to  such  distance  back  from  the 
marginal  lines  thereof  a*  prescribed  by  the 
city  charter,  should  be  deemed  to  be  proper- 
ty specially  benefited  by  said  improvement, 
and  that  the  total  cost  and  expense  of  such 
Improvement  should  be  defrayed  by  the  col- 
lection of  special  assessments  against  such 
property;  and  whereas,  certain  tracts,  pieces 
and  parcels  of  land  within  the  limits  of 
said  district,  as  created  by  said  ordinance, 
were  by  the  Jury  impaneled  for  the  ascer- 
tainment of  damages  in  the  condemnation 
proceedings  had  for  the  establishment  of  the 
regrade  elevations  in  said  local  improvement 
district,  found  to  be  damaged  by  reason  of 
said  regrade;  and  •  •  »  whereas,  under 
certain  decisions  of  the  Supreme  Court  of 
the  state  of  Washington,  certain  assessments 
in  said  local  improvement  district  are  null 
and  void,  either  in  whole  or  in  part:  Now, 
therefore,  be  it  ordained  by  the  city  of  Seat- 
tle as  follows: 

"Section  1.  That  the  assessments  levied 
against  the  lots,  parcels,  pieces  and  tracts 
of  land  hereinafter  in  this  section  enumerat- 
ed, for  the  improvement  of  Jackson  street, 
and  certain  parts  of  certain  other  streets 
and  avenues,  all  In  the  city  of  Seattle,  under 
Ordinance  No.  13,309,  creating  local  improve- 
ment district  No.  1213,  be,  and  the  same  here- 
by are,  canceled  and  annulled,  to  wit." 

[1]  It  is  manifest  from  the  record  that  the 
passage  of  this  ordinance  was  prompted  by 
the  result  of  certain  litigation  prosecuted  by 
owners  of  certain  property  charged  by  the 
original  assessment  with  a  portion  of  the 
cost  of  the  improvement,  culminiftlDg  in  the 
decisions  of  this  court  in  the  cases  of  Scfauch- 
ard  V.  Seattle,  61  Wash.  41,  97  Pac.  1100,  and 
Seattle  &  P.  S.  Packing  Co.  v.  SeatUe,  51 
Wash.  49,  97  Pac.  1093,  where  it  was  held 
that  property  which  is  found  by  the  Jury  in 
a  condemnation  proceeding  to  be  damaged 
is  not  chargeable  by  assessment  with  any  of 
the  cost  of  the  improvement  contemplated  by 
such  condemnation  proceeding.  Under  these 
decisions,  the  assessments  thus  canceled  of 
record  by  this  ordinance  were  invalid  and 
unenforceable.    It  is  also  apparent  from  the 


record  that  the  passage  of  this  ordinance 
was  intended  as  a  preliminary  step  to  the 
nmldng  of  a  reassessment  by  "supplemental 
assessment,"  as  the  city  called  it,  under  the 
authority  of  the  reassessment  law;  and  the 
reassessment  provisions  of  the  city  charter, 
which  are  in  substance  the  same.  '  Rem.  & 
Bal.  Code,  S§  7893,  and  following;  section  18, 
art  8,  City  Charter.  Thereafter,  In  Decem- 
ber, 1910,  the  city  council  passed  Ordinance 
No.  25,840,  providing  for  a  supplemental  as- 
sessment against  the  benefited  property  with- 
in the  district,  to  make  up  the  deficiency 
caused  by  the  invalidity  of  the  assessments 
canceled  of  record  by  Ordinance  No.  24,827. 
An  assessment  roll  was  made  up  accordingly, 
omitting  therefrom  all  charges  against  prop- 
erty which  had  been  found  to  be  damaged 
in  the  condemnation  proceeding,  and  against 
which  the  invalid  canceled  assessments  bad 
been  levied  by  the  original  assessment,  and 
charging  the  deficiency  caused  thereby 
against  other  property  in  the  district,  in- 
cluding the  property  of  these  appellants, 
which  had  already  been  assessed  by  the  orig- 
inal assessment.  Notice  of  hearing  upon  this 
supplemental  assessment  was  given  as  the 
law  directs,  when  these  appellants  filled  their 
objections  thereto,  which  were  by  the  coun- 
cil overruled  and  the  supplemental  assess- 
ment roll  confirmed  in  May,  1911,  by  Ordi- 
nance No.  27,259.  Appeals  were  taken  there- 
from by  the  objectors  to  the  superior  court 
from  that  confirmation,  and,  the  decision  of 
that  court  l>eiug  adverse  to  them,  they  have 
appealed  to  this  court  The  original  assess- 
ment In  so  far  as  It  was  valid,  was  not  dis- 
turbed or  changed  by  the  supplemental  as- 
sessment; but  the  supplemental  assessment 
was  made  In  addition  thereto.  This  seems 
to  account  for  the  city  giving  the  new  assess- 
ment that  name,  rather  than  the  name  of 
"reassessment,"  as  it  is  called  In  the  law 
and  charter  provisions  under  which  it  was 
made.  This,  however,  does  not  change  its 
legal  eCtect,  as  we  will  presently  see.  Other 
facts  will  be  noticed  as  may  be  found  neces- 
sary in  our  di8cus.sIon  of  the  several  con- 
tentions of  appellants. 

[2]  It  is  first  contended  by  counsel  for 
appellants  that  the  supplemental  assessment 
was  erroneously  made  and  confirmed,  be- 
cause it  resulted  in  the  total  of  the  original 
and  supplemental  assessment  exceeding  50 
per  cent  of  the  assessed  value  of  the  real  es- 
tate, exclusive  of  Improvements,  within  the 
Improvement  district  in  violation  of  the 
limitation  prescribed  by  section .  7571,  Rem. 
ft  Bal.  Code,  as  follows:  "It  shall  be  lawful 
for  any  city  of  the  first  class  to  order  any 
Improvement  the  cost  of  which  Is  to  be 
charged  to  abutting  property,  when  said  cost 
shall  not  exceed  fifty  per  cent  of  the  valua- 
tion of  the  real  estate  exclusive  of  Improve- 
ments within  the  proposed  improvement  dis- 
trict according  to  the  valuation  last  placed 
upon  it  for  purposes  of  general  taxation." 
The  dty  charter  permits  thia  limit  to  be  ex- 
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ceeded  nnder  certain  condltiona ;  bnt  we  are 
not  concerned  with  them  here.  The  original 
estimated  cost  of  the  Improvement  was 
$450,000;  50  per  cent,  of  the  total  assessed 
value  of  the  real  estate  within  the  district, 
as  then,  defined  by  ordinance  No.  13,309, 
was  $452,000;  and  the  total  actual  cost  of 
the  Improvement,  exclusive  of  interest,  ul- 
timately proved  to  be  $439,718;  so  It  is 
apparent  that  both  the  estimated  cost  of 
the  Improvement  and  the  ultimate  actual 
cost  of  the  Improvement  was  less  than  50 
per  cent  of  the  assessed  value  of  all  the 
real  estate  within  the  district  The  total 
amount  charged  against  the  property  with- 
in the  district  by  the  original  assess- 
ment was  considerably  in  excess  of  50  per 
cent  of  the  assessed  value  of  the  real  estate 
In  the  district.  This  evidently  was  the  re- 
sult of  the  accumulation  of  Interest  prior  to 
the  making  of  the  assessm«it.  However,  the 
total  amount  assessed  upon  the  original  roll 
against  property  in  the  district  whldi  was 
liable  to  assessment  because  of  being  benefit- 
ed was  $318,587,  and  the  total  amount  of  the 
supplemental  assessment  charged  against 
benefited  property  in  the  district  was  $61,409, 
malting  the  total  amount  of  the  assessment 
both  original  and  supplemental,  against 
property  liable  to  assessment  because  of  be- 
ing benefited  $379,996,  which,  It  will  be  no- 
ticed, is  less  than  50  per  cent  of  the  assessed 
value  of  all  of  the  real  estate  In  the  district 
less  than  the  original  estimated  cost  of  the 
Improvement  and  less  than  the  actual  cost 
of  the  Improvement  The  difference  between 
this  sum  and  the  actual  cost  of  the  improve- 
ment- was  made  up  partly  by  the  city  from 
its  general  funds,  partly  from  assessments 
made  upon  property  which  bad  been  damag- 
ed, and  hence  not  assessable,  by  consent  of 
the  owners  thereof,  and  partly  by  pay- 
ments voluntarily  made  upon  invalid  assess- 
ments. It  is  apparent  from  the  statute  and 
charter  provisions  above  quoted,  relating  to 
the  50  per  cent  limit  of  assessment  that  we 
are  not  here  concerned  simply  with  the  ques- 
tion of  how  much  the  total  cost  of  the  im- 
provement was;  bnt  so  far  as  the  rights  of 
the  owners  of  property  In  the  district  are 
concerned,  the  question  here  is:  What  was 
the  cost  of  the  improvement,  in  so  far  as  that 
cost  became  <^argeable  as  a  lien  by  special 
assessment  against  the  property  within  the 
district?  If  the  city  should  undertake  an 
improvement  of  an  estimated  cost  of  twice 
the  50  per  cent  limit  of  assessmmt  upon 
property  of  the  district,  and  should  provide 
for  payment  of  one-half  or  more  of  the 
cost  of  the  improvement  otherwise  tlian  by 
such  special  assessment  leaving  only  such 
portion  of  the  cost  to  be  assessed  against 
property  within  the  district  as  would  be 
within  the  50  per  cent  limit  we  think  that 
the  owners  of  such  property  could  not  snc- 
cessfully  maintain  aa  objection  to  the  assess- 


ment because  of  the  cost  of  the  Improvement 
being  beyond  the  50  per  cent  limit;  because 
the  cost  to  them  would  not  exceed  that  lim- 
it; and  that,  In  our  opinion,  is  the  measure 
of  the  cost  of  the  improvement,  so  far  as 
their  rights  are  concerned-  So  in  this  case 
we  may  exclude  from  consideration  all  sums 
having  to  do  with  the  entir^cost  of  the  Im- 
provement, except  the  total  amount  of  the 
original  assessment  made  upon  property  le- 
gally chargeable  therewith  and  the  total 
amount  of  the  supplemental  assessment.  If 
the  total  from  these  two  sources  does  not  ex- 
ceed the  50  per  cent  limit  we  are  not  able 
to  see  by  what  legal  right  complaint  may  be 
made  upon  this  ground. 

[3]  The  question  arises,  What  is  tlie  dis- 
trict for  the  purpose  of  determining  the  total 
assessed  value  of  the  real  estate  therein?  Is 
it  all  of  the  real  ^tate  within  the  physical 
outer  boundaries  of  the  defined  district,  or 
Is  It  only  real  estate  within  such  boundaries, 
which  may  ultimately  be  legally  assessed  to 
pay  the  cost  of  the  Improvement?  Learned 
counsel  for  appellants  apparently  contend 
that  It  is  only  the  latter ;  and  that  this  view 
would  result  in  the  total  of  the  valid  assess- 
ments in  this  case  exceeding  50  per  cent  of 
the  assessed  value  of  the  particular  property 
so  assessed.  It  seems  to  us  that  this  view, 
in  its  final  analysis,  amounts  simply  to  the 
contention  that  no  iMutlcular  lot  or  tract  can 
be  charged  by  the  special  assessment  witli 
more  than  50  per  cent  of  its  assessed  valne. 
Now,  the  district  must  be  created  and  defin- 
ed before  maldng  the  Improvement  At  that 
time  It  Is  not  known  to  what  extent  each 
particular  tract  In  the  district  will  be  bene- 
fited. It  is  not  known  but  that  some  of  the 
tracts  may  not  be  benefited  at  all,  while 
others  may  be  benefited  even  In  excess  of 
their  entire  assessed  value.  Kanlfestly 
these  statute  and  charter  provWons  do  not 
constitute  a  limitation  upon  the  amount 
which  each  tract  may  be  charged  by  special 
assessment  but  like  a  general  debt  limit 
prescribed  by  Constitution  or  statute  against 
a  municipality,  refer  to  the  total  d^t  which 
may  be  incurred,  as  compared  with  the  total 
assessed  value  of  the  property  In  the  entire 
district  It  is  simply  a  measore  of  tlie 
amount  of  the  entire  debt  whldi  may  be  In- 
curred, and  Is  not  a  measure  of  how  much 
each  particular  tract  or  class  of  tracts  may 
be  charged'ln  raising  funds  to  pay  such  debt 
This  is  the  theory  upon  which  this  court  de- 
cided the  case  of  Ferry  v.  Tacoma,  34  Wash. 
652,  76  Paa  277,  where  there  was  Involved 
the  language  of  the  city  <diarter  of  Taooma, 
reading  as  follows:  "No  improvement  shall 
be  made  when  tlie  estimated  cost  tbereof 
shall  exceed  50  per  cent  of  the  assessed  val- 
ue of  the  property  to  be  assessed."  Tbla  lan- 
guage, It  will  be  noticed,  comes  near^  con- 
fining the  district  to  the  property  that  is  ul- 
timately actually  assessed,  and  comes  nearer 
to  limiting  the  assessment  to  50  per  cent  ot 
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tbe  assessed  valu^  of  each  particular  tract, 
than  does  the  langoage  of  the  statute  and 
other  charter  proylslons  here  Involved.  It 
follows  that  the  limit  of  the  assessable  cost 
of  this  Improvement  is  fixed  by  the  total  as- 
sessed valuation  of  the  real  estate,  exclusive 
of  improvement,  within  the  boundaries  of 
the  attire  district,  even  though  It  be  found 
in  the  making  of  the  assessment  that  some 
of  the  property  within  the  district  cannot  be 
assessed,  because  it  Is  not  benefited,  as  oc- 
curred in  this  case.  Applying  this  measure, 
we  find  that  the  total  of  these  valid  assess- 
ments, both  original  and  supplemental,  is 
well  within  the  50  per  cent  limit  prescribed 
by  tbe  statute  and  charter  applicable  there- 
to. Of  course,  the  limit  of  actual  benefit 
to  each  tract  is  paramount  to  all  other  limi- 
tations;   but  that  is  another  question. 

[4]  Some  contention  is  made  against  the 
charging  of  the  supplemental  assessments 
against  the  property  of  these  appellants,  be- 
cause their  property  had  already  been  charg- 
ed for  the  improvement  upon  the  original  as- 
sessment roll.  It  seems  clear,  however,  from 
the  statute  that  the  only  valid  objection  to 
such  additional  charge  made  by  supplemental 
assessment  would  be  that  such  charge  waa 
not  based  upon  proportional  benefits;  for,  ex- 
cept as  restricted  by  law,  section  7803,  Rem. 
&  Bal.  Code,  after  anthorlzing  reassessments, 
provides:  "And  it  is  further  provided,  that 
whenever,  for  any  cause,  mistake  or  Inadvert- 
oice  the  amount  assessed  shall  not  be  suffi- 
cient to  pay  the  cost  of  the  improvement 
made  and  enjoyed  by  owners  of  property  in 
the  local  assessment  district  where  the  same 
is  made,  that  it  shall  be  lawful  and  the  city 
council  or  other  authorized  board  or  body  is 
hereby  directed  and  authorized  to  make  re- 
assessments on  all  the  property  in  said  local 
assessment  district  snfflcient  to  pay  for  such 
improvement."  SubdlTision  10,  {  18,  art.  8, 
of  the  City  Charter,  is  in  substance  the  same. 
Clearly  this  authorizes  such  an  additional 
charge,  limited  only  by  the  benefit  which  the 
property  has  received  from  the  improvement 
to  be  equitably  apportioned.  State  ex  reL 
Barber  Asphalt  Paving  Co.  y.  Seattle,  42 
Wash.  370,  85  Pac.  11. 

[S]  As  we  understand  counsel  for  appel- 
lants, they  also  make  some  contention  that 
the  invalidity  of  the  assessments  which  were 
canceled  by  the  dty  council  baa  not  been 
sofflciently  shown  as  to  warrant  a  reassess- 
ment or  supplemental  assessment  to  make  up 
the  deficiency  caused  thereby.  It  is  plain, 
however,  from  the  record  that  such  assess- 
ments were  canceled  of  record  by  the  councU, 
because  they  were  levied  upon  property 
which  had  been  found  to  be  damaged  by  the 
Improvement  In  the  condemnation  proceed- 
ings. It  is  true  that  it  does  not  appear  that 
the  litigation  leading  up  to  the  decisions  ren- 
dered by  this  court,  above  mentioned,  where- 
in it  is  held  that  such  property  could  not  be 
assessed,  directly  involved  each  and  ail  of  tbe 


assessments  so  canceled.  Bat  it  is  shown,  at 
least  prima  facie,  and  appellants  offered  no 
showing  to  the  contrary,  that  at  least  some 
of  those  assessments  were  directly  involved 
in  that  litigation,  and  the  result  of  that  lit- 
igation established  Indirectly  the  Illegality  of 
all  others  of  those  assessments.  It  is  not 
necessary  that  each  particular  assessment  be 
directly  adjudged  invalid  in  an  action  where- 
in such  assessment  is  called  in  question.  The 
language  of  the  reassessment  law  (section 
7894,  Bern.  &  Bal.  Code)  shows  that  it  is  suf- 
ficient, for  the  purposes  of  a  reassessment, 
that  the  invalidity  of  tbe  original  assess- 
ment be  established  "either  directly  or  by 
virtue  of  any  decision"  of  the  courts.  It  is 
not  so  much  a  question  of  whether  or  not  an 
assessment  has  been  actually  adjudged  in- 
valid, but  whether  or  not  it  is  in  fact  invalid. 
Any  decision  that  so  shows  is  sufficient  to 
support  a  reassessment  State  ex  rel.  Hemen 
V.  BaUard,  16  Wash.  418,  47  Pac.  070;  Turn- 
water  V.  Pix,  18  Wash.  153,  51  Pac.  853;  Port 
Angeles  v.  Laurldsen,  26  Wash.  153,  66  Pac. 
403;  Young  v.  Tacoma,  31  Wash.  153,  71  Pac. 
742;  Johnson  v.  Seattle,  53  Wash.  664,  102 
Pac.  448. 

[6]  It  is  further  contended  that  tbe  supple- 
mental assessment  was  erroneously  made  and 
confirmed,  because  all  of  the  ben«Bted  prop- 
erty within  the  district  was  not  charged  with 
the  assessment  This  contention  seems  to  be 
rested  upon  the  assumption  that  the  property 
which  had  been  found  in  the  condemnation 
proceeding  to  be  damaged  should  have  been 
assessed  for  the  improvement,  because  it  was 
in  fact  benefited  thereby;  and  evidence  was 
offered  in  behalf  of  appellants  to  so  show. 
While  the  court  received  some  evidence  so 
indicating,  such  evidence  was  apparently  ig- 
nored by  the  court.  In  this  it  was  clearly 
right,  because  the  fact  that  such  property 
was  not  benefited  by  the  improvement  was 
rendered  final  by  the  determination  In  the 
condemnation  proceeding  that  it  was  dam- 
aged thereby.  This  is  the  theory  upon  which 
our  decisions  were  rested  in  Schuchard  v. 
SeatUe,  61  Wash.  41,  07  Pac.  1106,  and  Seat- 
tle &  P.  B.  Packing  Co.  v.  SeatUe,  51  Wash. 
49,  07  Pac.  1093. 

It  is  finally  contended  that  the  evidence 
offered  upon  the  trial  shows  that  the  supple- 
mental assessments  were  not  made  according; 
to  benefits,  nor  equitably  apportioned  upon 
the  property  charged.  We  have  carefully 
read  the  evidence  hearing  upon  this  question, 
and  deem  it  suffici^it  to  say  that  we  find 
nothing  therein  that  would  warrant  our  in- 
terference with  the  decisions  of  the  council 
and  the  trial  court  upon  that  subject  There 
may  be  some  room  for  difference  of  opinion 
as  to  the  apportionment  of  the  assessment 
and  as  to  the  amount  of  benefits  conferted 
upon  the  several  tracts;  but  we  cannot  say 
that  any  more  serious  question  is  presented 
by  the  evidence.  This  does  not  call  for  inter- 
ference by   OS.     Some  other  questions  are 
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raised  In  the  brief  of  connsel  for  appellants; 
but,  whatever  our  views  relative  thereto 
might  be  they  would  not  call  for  a  reversal 
of  the  trial  court. 

We  conclude  that  the  Judgment  must  be  af- 
firmed.   It  Is  so  ordered. 

CROW  and  GOSE,  3J.,  concur. 


(69  Wash.  608) 

INNERr-CIRCLB  PROPERTY  CO.  T.  CITY 

OF  SEATTLE. 
(Supreme  Court  of  Washington.    Aug.  16, 1912.) 

1.  Municipal  Cobpokations  (5  462*)— Local 
licprovkment  assessment— estimate. 

Seattle  City  Charter,  art.  8,  {  11,  provides 
that,  if  the  board  of  public  works  finds  the  facts 
set  forth  in  a  petition  for  improvement  to  be 
true,  they  shall  cause  an  estimate  of  the  cost  to 
be  made  and  transmit  the  same,  with  the  other 
papers  and  their  recommendations,  together 
with  a  description  of  the  property  which  will 
be  specially  benefited  and  a  statement  of  pro- 
portionate amount  of  the  cost  and  expense  of 
such  improvement  to  be  borne  by  such  property, 
to  the  city  council.  Eeld,  that  the  estimate  re- 
quired by  such  provision  was  not  .to  inform 
property  owners  of  the  extreme  possible  cost  of 
the  improvement;  and  hence  the  fact  that  the 
actual  cost  exceeded  the  original  estimate  did 
not  affect  the  power  of  the  council  to  levy  either 
an  original  or  supplemental  assessment  to  the 
extent  of  benefits  conferred  on  the  property  by 
the  improvement,  not  exceeding  the  50  per  cent 
limit  prescribed  by  statute  and  charter. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  1106:  Dec.  Dig.  i 
462.*] 

2.  Municipal  Cobpokations  (I  441»)— Local 
Improvements— Propebty  Subject  to  As- 
sessment. 

Where  property  was  found  to  be  damaged 
by  a  street  improvement  in  condemnation  pro- 
ceedings, it  was  not  subject  to  assessment  for 
benefits. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f{  1058,  1059;  Dec. 
Dig.  §  441.*] 

3.  Municipal  Cobpobations  (J  514*)— Local 
Impbovements— Reassessment  —  Appeal — 
BuBDEN  OF  Proof. 

Rem.  &  Bal.  Code,  |  7898,  provides  that 
the  decision  of  the  city  council,  confirming  a 
reassessment  or  supplemental  assessment  shall 
be  a  final  determination  of  the  regularity,  va- 
lidity, and  correctness  of  the  reassessment,  to 
the  amount  thereof,  levied  on  each  lot  or  parcel 
of  land;  and  section  7902  declares  for  a  direct 
appeal  therefrom  to  the  superior  court  by  any 
property  owner  deeming  himself  aggrieved  by 
the  decision  of  the  council.  Seld  that,  on  an 
appeal  by  an  objecting  property  owner  from 
the  decision  of  the  council  to  the  superior 
court,  the  burden  is  on  him  to  show  want  ot 
authority  on  the  part  of  the  council  to  make 
the  reassessment,  as  well  as  the  erroneous 
charge  of  the  assessment  against  his  property 
from  any  other  cause,  before  he  can  secure  a 
reversal  of  the  council's  decision  in  making  and 
confirming  the  assessment 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1207-1215;  Dec. 
Dig.  i  514.*] 

4.  Municipal  Cobpobations  (§  514*)- Local 
Improvements— Reassessment— Validity  — 

PRESI'MPTION. 

Under  Rem.  &  Bal.  Code,  f  7898,  provid- 
ing that  the  decision  of  the  city  council  con- 


firming a  reassessment  for  a  local  improvement 
shall  be  a  finaU  determination  of  the  regularity, 
validity,  and  correctness  of  an  assessment,  to 
the  amount  thereof,  levied  on  each  lot  or  parcel 
of  land,  when  the  council  has  decided  that  such 
assessment  is  legally  necessary,  as  it  does  when 
it  makes  and  confirms  the  same,  its  decision  ia 
presumed  to  be  legally  correct  until  the  con- 
trary is  affirmatively  shown. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1207-1215;  Dec 
Dig.  g  514.*] 

5.  Municipal  Cobpobations  (S  614*) — Local 
Impbovements — Reassessment. 

Until  the  making  and  confirmation  of  a 
reassessment  for  a  local  improvement,  the  pre- 
sumption is  in  favor  of  the  original  assessment 
as  between  the  property  owner  and  the  city; 
but  the  making  and  confirming  of  a  supple- 
mental assessment  is  in  effect  a  decision  and 
finding  by  the  council  against  the  property  own- 
ers that  the  original  assessment  was  sufficient, 
and  also  on  the  question  of  the  necessity  of  the 
supplemental  assessment. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporationa,  Cent  Dig.  §§  1207-1215;  Dec. 
Dig.  I  514.*] 

6.  Municipal     Cobpobations     (g     514*)  — 
Street  Improvements— Reassessment. 

Where,  after  an  original  assessment  was 
made  for  the  cost  of  a  street  improvement,  it 
was  found  that  certain  of  the  property  assessed 
was  not  subject  to  assessment,  because  not 
benefited,  resulting  in  a  deficiency,  the  city 
council  bad  power,  within  the  limit  imposed  by 
law,  to  levy  a  reassessment  on  property  pre- 
viously assessed  'to  make  up  the  deficiency. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  gg  1207-1215;  Dec 
Dig.  g  514.*} 

Department  1.  Appeal  from  Superior  Court, 
King  County;   H.  A.  P.  Myers,  Judge. 

The  City  of  Seattle  confirmed  a  supple- 
mental assessment  against  property  of  the 
Inner-Circle  Property  Company  for  a  local 
street  Improvement,  and  from  an  order  of 
the  superior  court  confirming  the  action  of 
the  City  Council  the  property  owner  appeals. 
Heard  herewith  were  12  other  appeals  in- 
volving the  claims  of  other  property  owners 
touching  the  same  assessment  Afflrmed  ta 
part,  and  reversed  In  part 

Ballinger,  Battle,  Hulbert  &  Shorts,  Wm. 
Hickman  Moore,  EM.wln  C.  Ewlng,  Hlggins. 
Hall  &  Halverstadt,  and.  R.  R.  George,  for 
appellant  Wright  &  Kelleber,  Wm.  Martin. 
Tucker  &  Hyland,  Geo.  D.  Emery,  Shank  & 
Smith,  Douglas,  Lane  &  Douglas,  James  E. 
Bradford,  and  William  B.  Allison,  aU  of 
Seattle,  for  respondent 

PARKER,  J.  These  appeals  are  from 
judgments  of  the  superior  court  for  King 
county,  affirming  the  action  of  the  city  coun- 
cil of  Seattle  In  making  and  confirming  a 
supplemental  assessment  against  property  of 
apiiellaut  for  the  cost  of  a  local  street  im- 
provement Except  as  to  certain  contentions 
made  by  appellant  Metropolitan  Buildlns 
Company,  our  discussion  and  conclusiona  wlU 
apply  to  all  alike. 

In  December,  1905,  the  city  council  of 
Seattle  passed    Ordinance   No.   13,074,    pro- 


•For  other  cue*  see  same  topic  and  section  NUMBKR  In  Dec.  Die.  &  Am.  Dig.  Key  No.  Series  A  Rep'r  Indeus 


Digitized  by 


Google 


Wash.) 


IKNEB-CIRCLE  PROPERTY  CO.  t.  CITY  OF  SEATTLE 


971 


Tiding  for  widening,  extending,  and  changing 
the  grades  of  Fourth  avenue  and  other 
streets  in  the  city,  providing  for  the  prosecu- 
tion of  condemnation  proceedings  to  acquire 
and  damage  property  rights  as  against  the 
owners  of  abutting  property  and  property 
through  which  certain  of  the  proposed  exten- 
sions were  to  be  made,  and  providing  for 
the  levying  of  a  special  assessment  by  eminent 
domain  commissioners  against  property  bene- 
fited by  such  extensions  and  change  of  grades, 
to  pay  the  damages  awarded  by  reason  there- 
of, as  authorized  by  the  eminent  domain 
law  applicable  to  cities.  While  this  ordi- 
nance did  not  mal^e  provision  for  the  con- 
struction of  the  physical  Improvement,  It 
manifestly  contemplated  the  making  of  such 
improvement  upon  acquiring  the  right  to 
take  and  damage  property  necessary  there- 
for. Thereafter,  In  November,  1906,  the 
city  council  passed  Ordinance  No.  14,784,  pro- 
viding for  the  making  of  the  physical  Im- 
provement of  the  same  streets  as  contem- 
plated by  Ordinance  No.  13,074,  creating  a 
local  improvement  district  and  providing  for 
the  payment  of  cost  of  the  improvement  by 
special  assessment  against  property  within 
the  district  benefited  thereby;  such  assess- 
ment to  be  levied  by  the  dty  council  in  pur- 
suance of  the  law  applicable  to  local  im- 
provement assessments  in  the  city.  There- 
after an  assessment  was  accordingly  levied 
and  confirmed  by  the  city  council  in  October, 
1907,  by  Ordinance  No.  17,186.  Thereafter, 
In  December,  1910,  the  city  council  passed 
Ordinance  No.  25,829,  providing  for  the  levy- 
ing of  a  supplemental  assessment  against  the 
property  within  the  improvement  district 
specially  b^iefited  by  the  improvement  which 
had  not  been  already  assessed  to  the  full 
amount  of  the  benefits  received  by  such  prop- 
erty. Among  recitals  in  the  preamble  of  the 
supplemental  assessment  ordinance,  it  is  stat- 
ed that  "there  is  a  deficiency  in  the  fund 
created  to  pay  for  the  said  improvement," 
'  though  it  is  not  stated  therein  what  caused 
the  deficiency,  nor  the  amount  thereof. 
Thereafter  a  supplemental  assessment  roll 
was  made  up  and  notice  of  hearing  thereon 
given,  when  appellants  filed  their  objections 
thereto,  which  objections  were  by  the  coun- 
cil heard  and  overruled  and  the  supplemental 
assessment  confirmed  in  May,  1911.  This 
supplemental  assessment  was  made  under  the 
reassessment  provisions  of  the  state  law 
and  city  charter,  which  are  in  substance 
the  same.  Rem.  &  Bal.  Code,  {  7893  and 
following;  City  Charter,  §  18,  art  8.  The 
objectors  having  appealed  from  the  decision 
of  the  council  confirming  the  supplemental 
assessment  to  the  superior  court,  and  the 
Judgment  of  that  court  being  adverse  to 
them,  they  have  appealed  to  this  court 
Other  facts  may  be  noticed  as  may  be  neces- 
sary in  discussing  the  several  contentions 
made  by  appellants. 
11]  It  is  contended  la  behalf  of  appellant 


that,  since  the  actual  cost  of  the  improve- 
ment charged  by  special  assessment  against 
the  property  within  the  district  exceeded  the 
original  estimated  cost  thereof,  the  supple- 
mental assessment  is  void,  at  least  to  that 
extent  This  contention  Is  rested  upon  the 
decision  of  this  court  in  Chehalis  v.  Cory,  64 
Wash.  190,  102  Pac.  1027, 104  Pac.  768,  where 
it  was  held  In  effect  that  under  the  local  as- 
sessment statutes  applicable  to  cities  of  the 
third  class  the  original  estimated  cost  of 
the  Improvement  fixed  the  limit  of  the  total 
amount  chargeable  by  special  assessment 
against  the  property  within  the  district  bene- 
fited thereby.  A  reading  of  that  decision  will 
show,  however,  that  the  conclusions  'there 
reached  by  the  court  were  because  of  the 
special  provisions  of  the  statute  relating  to 
local  improvement  assessments  in  cities  of 
the  third  class  (Rem.  &  Bal.  Code,  |§  7705, 
7700),  requiring  such  estimate  to  be  made, 
notice  thereof  to  be  given  to  the  property 
owners,  and  an  opportunity  for  them  to  pro- 
test against  the  making  of  the  proposed  im- 
provement, before  it  could  be  finally  ordered 
by  the  council,  and  prohibiting  the  council 
from  ordering  such  improvement  over  the 
protest  of  the  property  owners,  except  upon 
certain  conditions.  No  other  hearing  was  af- 
forded the  property  owners  before  the  coun- 
cil as  to  the  making  of  the  improvement 
nor  as  to  the  regularity  arid  correctness  of 
the  assessment  levied  by  the  council.  The 
only  recourse  of  the  property  owners  under 
that  statute  was  by  an  original  action  in  the 
courts  against  the  assessment  or  in  resist- 
ing the  lien  of  the  assessment  when  it  is 
sought  to  be  foreclosed  in  the  courts.  The 
holding  that  the  estimate  and  notice  there- 
of to  the  property  owners  was  a  necessary 
prerequisite  Jurisdictional  step,  and  that  such 
estimate  could  not  be  exceeded  by  the  as- 
sessment, was  because  the  statute  in  effect 
made  it  so.  That  statute  has  no  applica- 
tion here.  Seattle  is  a  city  of  the  first 
class,  wherein  local  improvement  assessments 
are  governed  by.  the  provisions  of  other  stat- 
utes and  the  charter  of  the  city.  The  only 
requirement  for  a  preliminary  estimate  of 
the  cost  of  a  local  improvement  in  the  city  of 
Seattle,  which  has  come  to  our  notice,  is  that 
found  in  section  11,  art.  8,  of  the  City  Char- 
ter, as  follows:  "If  the  board  of  public  works 
finds  the  facts  set  forth  in  said  petition  [for 
improvement]  to  be  true,  they  shall  cause  an 
estimate  of  the  cost  and  expense  of  such  im- 
provement to  be  made  and  transmit  the 
same,  together  with  all  papers  and  informa- 
tion in  their  possession  touching  such  im- 
provement, with  the  estimated  cost  thereof, 
and  their  recommendations  thereon,  a  de- 
scription of  the  property  which  will  be  spe- 
cially benefited  thereby  and  a  statement  of 
the  proportionate  amount  of  the  cost  and 
expense  of  such  improv»nent  which  shall  be 
borne  by  such  property,  to  the  city  council." 
No  notice  to  the  property  owners  of  the 
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ammmt  of  tbe  estimate  la  required  to  be 
given;  no  provision  Is  made  for  the  council 
receiving  protests  from  the  property  owners 
against  the  making  of  the  improvement,  nor 
for  any  hearing  before  the  council  upon  that 
question.  It  Is  evident  from  the  charter  pro- 
visions that  the  estimate  Is  to  be  furnished 
to  the  council  simply  to  enable  It  to  act  ad- 
visedly In  the  ordering  of  the  Improvement, 
and  especially  to  the  end  that  It  may  be  In- 
formed as  to  whether  or  not  the  cost  of  the 
proposed  Improvement  will  exceed  50  per 
cent  of  the  assessed  value  of  the  property 
within  the  proposed  local  Improvement  dis- 
trict; that  being  the  limit  of  special  assess- 
ment prescribed  by  section  7571,  Rem.  &  BaL 
Code,  and  section  11,  art  8,  of  the  City  Char- 
ter. The  estimate  Is  not  made  for  the  pur- 
pose of  informing  the  property  owners  of 
the  extreme  possible  cost  of  the  Improve- 
ment ;  and  they  are  not  given,  by  statute  or 
charter,  any  hearing  upon  that  question  as  a 
preliminary  step  to  the  ordering  of  the  Im- 
provement though  they  are  later  given  ample 
opportunity  to  be  heard,  upon  the  confirma- 
tion of  the  assessment  roll,  relative  to  the 
question  of  benefits,  as  well  as  all  other  ques- 
tions going  to  the  regularity  and  validity  of 
the  assessment  We  are  of  the  opinion  that 
the  fact  that  the  actual  cost  of  the  Improve- 
ment exceeded  the  original  estimate  does  not 
affect  the  power  of  the  council  to  levy  either 
an  original  or  suj^lemental  assessment  to 
the  extent  of  the  benefits  conferred  upon  the 
property  by  the  construction  of  the  Improve- 
ment, not  exceeding,  of  course,  the  60  per 
cent  limit  prescribed  by  the  statute  and 
charter. 

[2]  Counsel  for  appellant  make  some  con- 
tentions which  seem  to  be  rested  upon  the 
fact  that  the  record  made  upon  the  trial 
In  the  superior  court  does  not  affirmatively 
show  the  cause  of  the  deficiency  in  the 
funds  to  pay  the  cost  of  the  Improvement  to 
be  such  as  in  law  renders  their  property 
chargeable  by  supplemental  assessment  to 
make  np  such  deficiency.  The  cause  of  the 
deficiency  in  this  case  is  not  shown  by  the 
record  before  us,  except  in  so  far  as  such 
cause  is  shown  by  the  passage  of  three  or- 
dinances canceling  certain  assessments  upon 
the  original  assessment  roll.  One  of  these 
ordinances,  canceling  original  assessments 
amounting  to  $12,543.13,  contains  recitals 
showing  that  snch  cancellations  were  because 
of  the  fact  that  the  assessments  so  canceled 
were  void,  because  they  were  against  prop- 
erty which  had  been  found  and  adjudged  to 
be  damaged  by  the  improvement  in  the  con- 
denmation  proceedings.  This  fact  would 
render  such  assessments  void  end  unen* 
forceable  under  our  decisions  in  Scfanchard 
V.  Seattle,  61  Wash.  41,  97  Pac.  1106,  Seat- 
tle &  P.  S.  Packing  Co.  ▼.  Seattle,  51  Wash. 
49,  97  Pac.  1093,  and  Hapgood  et  al.  ▼.  Seat- 
tle, 126  Pac.  966,  ]ust  decided.  The  other 
two  ordinances  canceled  original  assessments 


amounting  to  $20,669.42,  without  redOng  any 
reasons  therefor.  So  there  was  cancded 
by  these  three  ordinances  133,212.54  of  the 
original  assessments.  As  to  how  the  bal- 
ance of  the  deficiency  represented  by  the 
supplemental  assessment  was  caused,  the 
record  does  not  inform  us.  'By  the  supple- 
mental assessment  there  was  charged  against 
private  property  within  the  district  $111,- 
003.52,  and  against  the  general  fond  of  the 
dty  $36,903.81.  So  that  the  total  deflttoi- 
cy  was  apparently  $147,907.33.  So  far  aa 
the  $12,543.13  of  the  original  assessment, 
canceled  because  of  being  erroneously  ctiarg- 
ed  against  damaged  property,  is  concerned, 
our  decisions,  above  cited,  settle  the  qnee- 
tlon  of  the  invalidity  of  sudi  assessments, 
and  furnish  sufficient  basis  to  authorize  the 
supplemental  assessment  to  that  extent  at 
least  So  far  as  the  balance  of  the  snpple- 
maital  assessment  is  concerned,  we  have 
in  support  thereof  only  the  presumption 
that  the  city  council  had  legal  cause  for 
making  the  same — ^that  Is,^  that  there  was 
such  a  deficiency  as  legally  required  a  sup- 
plemental assessment  to  that  amount — from 
the  fact  that  the  council  made  such  assess- 
ment 

[3]  Touching  the  effect  and  condnsiTeneM 
of  the  decision  of  the  dty  council  In  con- 
firming a  reassessment  or  supplemental  as- 
sessment, as  the  dty  has  called  it  in  this 
case,  section  7898,  Rem.  &  Bal.  Code,  pro- 
vides that  "their  decision  and  order  shall 
be  a  final  determination  of  the  regularity, 
validity  and  correctness  of  said  reassess- 
ment, to  the  amount  thereof,  levied  on  eadi 
lot  or  parcel  of  land."  And  section  7902 
provides  for  a  direct  appeal  therefrom  to 
the  superior  court  by  any  property  owner 
deeming  himself  aggrieved  by  the  dedslon 
of  the  council.  This,  it  seems  to  us,  renders 
it  clear  that  npon  appeal  by  objecting  prop- 
erty owners  from  snch  decision  of  the  coun- 
cil to  the  superior  court  the  burden  is  upon, 
such  appellant  to  show  want  of  authority 
on  the  part  of  the  council  to  make  such  reas- 
sessment as  well  as  the  erroneous  diarge 
of  the  assessment  against  his  property  from 
any  other  cause,  before  he  would  be  entitled 
to  a  reversal  or  modification  of  the  coun- 
cil's dedslon  in  making  and  confirming  the 
assessment.  It  will  be  noticed  that  the 
council's  dedslon  is  not  only  declared  by 
the  statute  to  be  a  final  determination  of 
the  regularity  and  correctness  of  the  reas- 
sessment, but  also  of  its  validity. 

[4]  Manifestly  when  the  council  has  de- 
dded  that  such  an  assessment  is  legally  nec- 
essary, as  it  of  course,  does  when  it  makes 
and  confirms  such  an  assessment  its-  ded- 
slon, like  that  of  any  other  tribunal  having 
jurisdiction  over  the  subject  In  controversy, 
is  presumed  to  be  legally  correct  until  the 
contrary  is  affirmatively  shown.  We  con- 
clude, therefore,  that  unless  there  is  in  this 
record  something  affirmatively  showing  that 
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there  was  In  fact  no  deficiency  legally  call- 
ing for  the  supplemental  assessment  for  the 
amount  levied,  we  must  now  presume  that 
the  deficiency  did  legally  exist  as  decided 
by  the  council,  and  that  it  was  such  as  to 
support  a  supplemental  assessment  for  that 
sum.  Counsel  for  appellant  call  our  atten- 
tion to  and  place  some  reliance  upon  the 
decision  in  Spokane  t.  Security  Savings  So- 
ciety, 46  Wash.  150,  89  Pac.  468.  There 
was  not  Involved  in  that  decision  any  ques- 
tion of  the  presiunptlon  of  the  regularity 
and  validity  of  the  reassessment.  The  facts 
upon  which  the  validity  of  the  original  as- 
sessment rested  were  apparently  conceded 
in  that  case;  and  the  question  was  discussed 
by  this  court  as  though  the  facts  affecting 
the  validity  of  the  original  assessment  and, 
In  turn,  that  of  the  reassessment  were  all 
before  the  trial  court  We  have  no  such 
condition  here.  This  record  does  not  show 
that  there  were  any  facts  before  the  trial 
court  by  which  It  could  determine  the  va- 
lidity of  the  original  assessment  or  the  cause 
of  the  deficiency,  except  as  to  the  |12,543.13 
charged  to  damaged  property;  and  hence 
we  are  to  presume  that  it  had  nothing  be- 
fore it  to  overcome  the  presumption  of  the 
correctness  of  the  council's  decision  in  mak- 
ing and  confirming  the  supplemental  assess- 
ment from  which  the  appeal  was  taken  to 
that  court. 

[S]  Now,  the  only  affirmative  fact  appear- 
ing in  this  record  pointing  to  the  lack  of 
deficiency  in  the  funds  to  the  amount  of 
the  supplemental  assessment  requiring  tha< 
assessment  is  the  making  and  confirming 
of  the  original  assessment.  Cktunsel  for  ap- 
pellant seem  to  rely  upon  the  presumption 
of  the  validity  of  the  original  assessment 
as  against  the  presumption  of  the  validity 
of  the  later  supplemental  assessment.  Of 
course,  until  the  making  and  confirmation 
upon  due  notice  of  the  latter,  the  presump- 
tion relied  upon  by  appellants  was  in  favor 
of  the  original  assessment  as  between  them 
and  the  city;  but  the  making  and  confirm- 
ing of  the  supplemental  assessment  was  In 
effect  a  finding  and  decision  by  the  council 
against  the  appellants  upon  that  very  ques- 
tion, and  also  xspoa  the  question  of  the  ne- 
cessity of  the  supplemental  assessment 
When  the  city  council  decided  that  there  was 
a  deficiency,  whether  by  reason  of  invalid 
original  assessments  or  from  any  other 
cause,  as,  of  course.  It  did  so  decide  by  the 
making  of  the  supplemental  assessment,  ap- 
pellants were  by  notice  given  an  opportunity 
to  be  beard  upon  all  such  questions.  The 
council's  decision  upon'  such  questions  by 
the  confirmation  of  the  supplemental  assess- 
ment was  necessarily  final,  unless  api>ealed 
from  as  the  statute  provides;  otherwise  the 
notice  and  hearing  thereon  provided  by  law 
would  serve  no  purpose.  The  city  was  not 
required  to  assume  the  burden  of  showing 


the  InyalidltT'  of  the  original  assessment, 
nor  any  other  cause  of  the  deficiency,  upon 
the  hearing  of  the  appeal  in  the  superior 
court.  Appellants  were  there  attacking  the 
supplemental  assessment,  and  had  the  bur- 
den of  showing  that  the  decision  of  the 
council  In  making  and  confirming  it  was 
erroneous.  They  could  not  secure  a  re- 
versal of  the  council's  decision  in  making 
a  supplemental  assessment  by  merely  pro- 
ducing the  record  of  the  original  assessment 
and  relying  upon  such  presumptions  as  were 
theretofore  In  its  favor;  nor  was  the  city 
required  to  show  upon  the  trial  in  the  su- 
perior court  the  cause  of  the  deficiency  which 
prompted  the  making  of  the  reassessment 
[6]  Another  contention  made  in  l>ehalf  of 
appellants,  which  seems  to  us  to  be  rested 
upon  their  erroneous  view  of  the  presumed 
regularity  of  the  original  assessment  is  that 
the  original  assessment  is  a  final  adjudica- 
tion \xpou  the  amount  of  the  benefits  confer- 
red upon  appellants'  property  and  of  ttie 
amount  of  benefits  conferred  upon  property 
covered  by  the  canceled  assessments;  and 
that  therefore  no  different  or  greater  assess- 
ment can  be  placed  upon  their  property  than 
was  placed  upon  it  by  the  original  assess- 
ment; and  especially  that  no  greater  assess- 
ment can  be  placed  upon  their  property  t>e- 
cause  of  any  deficiency  caused  by  want  of 
reassessment  upon  property  covered  by  the 
canceled  assessments.  Such  a  view  would 
practically  defeat  the  power  of  reassessment 
It  is  manifest  from  the  provisions  of  the  re- 
assessment law  that  the  question  of  benefits 
upon  a  reassessment  or  supplemental  assess- 
ment Is  not  controlled  by  the  decision  upon 
that  question  rendered  in  the  making  of  the 
original  assessment,  any  more  than  upon  a 
new  trial  a  decision  upon  the  merits  Is  con- 
trolled by  a  decision  upon  the  merits  render- 
ed upon  a  former  trial.  In  a  reassessment 
proceeding  the  questions  of  benefits  and  ap- 
portionment' thereof  are  as  much  original 
questions  as  they  are  in  the  original  assess- 
ment proceeding.  Our  attention  Is  called  to 
In  re  Sixth  Avenue  West,  59  Wash.  41,  109 
Pac.  1062,  Ann.  Cas.  1912A,  1047,  In  Sup- 
port of  the  contention  that  assessments 
which  would  be  chargeable  to  exempt  prop- 
erty but  for  its  exemption  cannot  be  charged 
to  other  benefited  property.  Whatever  may 
be  said  of  that  view  when  dealing  with  prop- 
erty which  is  by  law  entirely  exempt  from 
taxation  and  local  assessmentet  under  all 
circumstances,  we  are  to  remember  that  we 
are  not  here  dealing  with  such  property.  It 
is  true  that  property  which  in  the  condem- 
nation proceeding  is  found  to  be  damaged 
by  the  Improvement  Is  spoken* of  as  l>eihg 
exempt  from  the  assessment  for  the  Im- 
provement; it  Is  not  however,  property 
which  Is  by  law  exempt  from  assessment 
generally.  In  this  case  the  so-culled  "ex- 
empt" property  Is  not  assessable,  only'  be- 
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cause  It  is  not  heneftted.  Hence  it  Is  not  a 
case  of  making  appellants*  property  bear  the 
burden  of  such  nonassessable  property.  So 
long  as  appellants'  property  Is  not  assessed 
by  the  combined  original  and  supplemental 
assessments  more  than  It  is  benefited,  and 
so  long  as  such  assessments  are  not  ineq- 
uitably apportioned,  there  Is  no  legal  cause 
for  objecting  to  such  assessments.  Of 
course;,  the  50  per  cent  limit  cannot  be  ex- 
ceeded as  against  all  the  property  within 
the  district;  but  that  question  is  not  here 
involved. 

Some  other  contentions  are  made  by  ap- 
pellants; but  we  think  they  have  been  suf- 
ficiently disposed  of  In  favor  of  the  city  by 
what  has  been  said  In  the  case  of  Hapgood 
et  al.  V.  Seattle,  just  decided,  except  as  to 
the  appeal  of  the  Metropolitan  Building 
Company,  which  we  will  now  notice.  There 
is  levied  by  this  supplemental  assessment  a 
charge  upon  land  held  by  the  Metropolitan 
Building  Company  under  a  lease  from  the 
state  of  Washington ;  the  land  being  a  part 
of  the  old  State  University  grounds.  The 
record  Indicates  that  at  the  time  of  the  con- 
demnation proceedings  this  land  was  held 
by  the  Seattle  Realty  &  Building  Company 
under  a  lease  from  the  state.  Just  what  the 
nature  of  that  lease  was  Is  not  shown ;  but 
In  any  event  the  Seattle  Realty  &  Building 
Company  was  awarded  compensation  In  the 
condemnation  proceedings  on  account  of 
damage  to  this  same  land  resulting  from  the 
change  of  the  grades  of  the  streets,  and  the 
improvement  of  them  accordingly.  It  Is  con- 
tended that  this  resulted  in  rendering  the 
land  and  all  Interests  therein  free  from  lia- 
bility to  special  assessment  to  pay  for  the 
Improvement,  upon  the  ground  that  the 
award  of  such  damages  was  in  effect  an  ad- 
judication that  the  land  was  not  benefited 
by  the  improvement.  In  the  light  of  Schu- 
chard  v.  Seattle,  Seattle  &  P.  S.  Packing  Co. 
v.  Seattle,  and  Hapgood  et  al.  v.  Seattle, 
above  cited,  we  are  constrained  to  hold  that 
this  conteQtion  must  be  upheld.  If  there 
could  be  no  original  assessment,  because  of 
no  benefits,  as  it  was  in  effect  adjudicated  In 
the  condemnation  proceeding,  there  would, 
«f  course,  be  no  benefits  to  support  a  supple- 
mental assessment  to  aid  in  paying  for  the 
same  improvement. 

We  are  of  the  opinion  that  the  judgment 
of  the  superior  court  should  be  affirmed,  ex- 
cept as  to  the  charge  made  by  the  supple- 
mental assessment  against  the  land  held  by 
the  Metropolitan  Building  Company  under 
its  lease  from  the  state ;  and  that,  in  so  far 
as  that  charge  is  concerned,  the  judgment 
should'  be  reversed  and  that  portion  of  the 
supplemental  assessment  set  aside.  It  is  so 
ordered. 

CROW  and  GOSE,  JJ.,  concur. 


(6»  Wash.  4S«) 

HERRICK  et  aL  t.  MHXER  et  al. 

(Supreme  Court  of  Washington.     Aug.  14, 
1912.) 

1.  WiTXS    (!    781*)— GlVTS— El-ECTION. 

Generally,  when  the  owner  of  an  estate,  in 
an  instrument  of  donation,  either  will  or  deed, 
uses  language  with  reference  to  the  property 
of  another  which,  if  that  property  were  his  own. 
would  amount  to  an  effectual  disposition  of  it 
to  a  third  person,  and  by  the  same  instru- 
ment gives  a  portion  of  his  own  estate  to  that 
same  owner  whose  rights  of  ownership  he  had 
thus  assumed  to  transfer,  such  owner  and 
donee  is  put  to  an  election  between  his  claim 
of  title  to  the  property  so  assumed  to  be  dis- 
posed of  by  the  donor  and  his  right  as  donee 
under  the  instrument. 

FEd.  Note. — P'or  other  cases,  see  Wills,  Cent. 
Dig.  fi  2013-2017;    Dec.  Dig.  i  781.*) 

2.  W^iixs  (§  781*)— Gifts— EiscTiow. 

Since  testator  is  presumed  to  intend  to 
dispose  only  of  property  over  which  he  has 
testamentary  power  of  disposition,  before  a 
donee  can  be  put  to  an  election  between  his 
independent  claim  of  title  to  property  assum- 
ed to  be  disposed  of  by  testator  and  his  right 
as  donee,  the  testator's  intention  to  dispose  of 
property  over  which  he  had  no  jjower  of  dis- 
position must  be  evidenced  by  designating  with 
certainty  the  specific  property  be  so  assumes 
to  devise. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  II  2013-2017;   Dec.  Dig.  |  781.*] 

3.  Wills  (|  782*>--Oifts— Election. 

A  will,  giving  in  trust  for  the  widow's  ben- 
efit all  of  the  testator's  land  "and  al)  interest 
therein,  community  or  otherwise,  of  which"  he 
should  die  "seised  or  entitled  to,"  or  over 
which  he  should  "have  power  of  disposition  by 
will,"  is  not  so  inconsistent  with .  her  claim 
of  community  interest  in  the  property  as  to 
compel  her  to  elect  between  that  interest  and 
the  provision  made  for  her  by  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent. 
Dig.  II  2018-2033;   Dec.  Dig.  §  782.*] 

4.  Wills  (i  487*)— Cohstbuction— Extbinsic 
Evidence. 

Extrinsic  evidence  is  not  admissible  to 
establish  intention  of  testatoi;.  to  dispose  of 
propert.v  over  which  he  had  no  power  of  dispo- 
sition, for  the  purpose  of  forcmg  an  election 
by  the  donee  between  an  independent  interest 
and  the  testamentary  provision. 

[Ed.  Note. — For  other  cases,  see  Wills.  Cent 
Dig.  SI  1023,  1020-1032;    Dec.  Dig.  |  487.*] 

5.  Wills  (|  792*)— Election  of  Beneficiaky 
— m.\teriality  of  act8. 

Where  a  will  was  not  so  inconsistent  with 
testator's  widow's  claim  of  community  interest 
in  property  devised  In  trust  for  her  benefit  as 
to  compel  her  to  elect  between  that  interest 
and  the  testamentaiy  provision,  it  is  immate- 
rial whether  her  acts  in  managing  the  trust  es- 
tate amounted  to  an  election,  where  they  did 
not  amount  to  a  conveyance  of  her  commnnity 
rights  to  the  residuary  devisees,  and  did  not 
mislead  the  latter  to  their  prejudice,  so  as  to 
create  an  estoppel  against  the  widow's  claim 
of  community  interest 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Die.  |§  2049-2052,  ,2061-2063;  Dec.  Dig.  { 
702.*] 

6.  FRAUDS,  Statute  of  (|  63*)— Ookvetasce 
OF  Community  Interest. 

On  a  contest  between  testator's  widow  and 
his  residuary  devisees,  oral  evidence  is  inad- 
missible to  show  that  she  orally  agreed  tlist 
all  the  property,  including  her  community  inter- 
est, should  be  kept  together  and  permitted  to 
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go   to   them   at  her  death,   since   that  would 
amount  to  an  oral  conveyance. 

(Ed.  Note. — For  other  cases,  see  Frauds, 
Statute  of,  Cent.  Dig.  §{  83,  97-104;  Dec  Dig. 

7.  Appeal  and  Ebbob  (j  882*)— Estoppel  to 
Allege  Erbor.  ' 

On  a  contest  between  testator's  widow,  for 
whom  the  will  made  provision  during  her  wid- 
owhood, and  his  residuary  devisees,  the  residu- 
ary devisees  are  not  entitled  to  complain  of  a 
separation  of  the  interests,  where  they  in  effect 
asked  that  very  thing  by  alternative  prayer  in 
their  complaint,  though  the  will  contemplated 
management  of  the  property  as  a  whole. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fj  3591-3610;    Dec.  Dig.  S 

Chadwick,  J.,  dissenting. 

Department  1.  Appeal  from  Superior  Court, 
King  County;  H.  A.  P.  Myers,  Judge. 

Action  by  Eleanor  Herrick  and  others 
against  Eva  J.  Miller  and  others.  From  the 
Judjgment,   plalntills  appeal.     Affirmed. 

Tucker  &  Hyland,  for  appellants.  Bo 
Sweeney,  of  Seattle,  for  respondents. 

PARKER,  J.  The  parties  to  this  action 
are  the  children  and  widow  of  Dr.  P.  B. 
M.  Miller,  deceased,  late  of  Seattle.  The 
purpose  of  the  action  is  to  obtain  a  con- 
struction of  his  will  and  a  settlement  of  all 
of  the  property  rights  of  the  parties  under 
the  will.  Dr.  Miller  died  on  December  3, 
1904,  leaving  the  will  here  Involved,  which 
he  had  made  a  few  months  previous.  The 
only  provisions  of  the  will  which  we  need 
notice  in  onr  present  inquiry  are  the  follow- 
ing: 

'•TIL  I  bequeath  to  my  son,  Hubert  Liv- 
ingston Miller,  my  gold  watch  and  chain,  all 
ray  medical  library,  surgical  Instruments  and 
general  surgical  equipment  of  every  nature 
whatsoever. 

"IV.  I  bequeath  all  the  residue  of  my  per- 
Honal  property  and  effects  of  every  nature 
whatever,  Includlug  my  separate  personal 
property  and  my  interest  In  community  per- 
sonal property  wheresoever  situated,  after 
the  payment  of  my  debts,  funeral  and  testa- 
mentary expenses  as  hereinbefore  provided, 
unto  my  wife,  Eva  J.  Miller,  absolutely. 

"V.  I  give  and  devise  all  my  real  estate  of 
every  tenure  whatsoever  and  wheresoever 
situated,  and  all  interests  therein,  communi- 
ty and  otherwise,  of  which  I  shall  at  my 
death  be  seised  or  entitled  to,  or  of  which 
T  shall  at  my  death  have  power  to  dispose 
of  by  will,  unto  my  wife,  Eva  J.  Miller,  and 
my  son,  George  E.  Miller,  my  executors  here- 
inafter named,  and  to  the  survivor  of  them, 
and  their  successors.  In  trust,  to  be  held  by 
them  for  the  purposes  and  subject  to  the 
provisions  hereinafter  declared. 

"VI.  I  declare  it  to  be  my  earnest  request 
nnd  recommendation  that,  under  no  circum- 
stances, shall  any  part  of  my  real  property 
be  sold  during  the  life  time  of  my  said  wife, 
provided,    she   shall    so    long   continue    my 


widow;  but  that  said  property  shall  be 
rented  and  leased  as  may  seem  best  to  my 
executors  and  trustees  and  their  successors; 
and  I  direct  that  the  net  income  therefrom 
shall  be  paid  to  my  said  wife  during  her 
widowhood  and  become  her  absolute  property 
and  she  shall  not  be  liable  to  account  for 
any  income  so  paid  to  or  received  by  her. 

"VIL  I  direct  that,  after  the  death  or 
future  marriage  of  my  said  wife,  her  succes- 
sor in  the  trust  and  the  said  George  E.  Mil- 
ler or  his  successor  in  the  trust  shall,  as  soon 
as  practicable  thereafter,  sell  all  of  my  real 
estate  and  interests  therein  hereinbefore  de- 
vised In  trust  and  convert  the  same  into  mon- 
ey, and  shall  for  the  purposes  aforesaid  exe- 
cute and  deliver  all  such  deeds  and  convey- 
ances as  may  be  necessary  to  pass  the  prop- 
er title  thereto;  and  I  direct  that  the  money 
so  received  from  such  sale  or  sales,  together 
with  the  income  received  from  said  real 
property  from  and  after  the  death  or  re- 
marriage of  my  said  wife,  shall  be  distribut- 
ed equally,  share  and  share  alike,  among  my 
chUdren.    *    •    •" 

The  will  appoints  Eva  J.  Miller  and  George 
B.  Miller,  widow  and  son  of  the  testator, 
executrix^  and  executor  without  bonds,  and 
directs  the  settlement  and  management  of 
the  estate  without  the  intervention  of  the 
court,  except  to  admit  the  will  to  probate  and 
file  an  inventory,  as  required  by  law.  Ac- 
cordingly, in  January,  1905,  the  will  was  ad- 
mitted to  probate,  and  an  Inventory  filed  by 
the  executor  and  executrix.  All  of  the  prop- 
erty left  by  Dr.  Miller  was  his  interest  In 
the  community  property  of  himself  and  wlffe, 
Eva  J.  Miller.  Tliat  community  property 
consisted  of  lot  1  and  the  north  15  feet  of 
lot  4  in  block  48,  Terry's  addition  to  Seattle, 
which  was  appraised  at  $35,000,  and  person- 
al property,  consisting  of  surgical  instru- 
ments, medical  library,  office  furniture,  and 
household  fumittire,  which  was  appraised  at 
$850.  The  community  real  property,  above 
described,  at  the  time  of  the  death  of  Dr. 
Miller,  consisted  of  a  tract  of  land  fronting 
76  feet  upon  the  east  side  of  Sixth  avenue 
and  120  feet  upon  the  south  side  of  Marion 
street,  being  at  the  southeast  corner  of  the 
intersection  of  that  avenue  and  street  In 
Seattle,  together  with  a  hotel  building,  sit- 
uated upon  the  westerly  portion  of  the  tract, 
and  also  a  foundation,  situated  upon  the 
easterly  portion  of  the  tract,  upon  which 
they  were  then  contemplating  the  erection 
of  another  building.  This  property  is  re- 
ferred to  as  the  "Ross-shire";  that  being 
the  name  they  gave  to  the  hotel  building 
thereon.  The  management  of  this  property 
appears  to  have  been  left  largely,  If  not 
wholly,  to  Mrs.  Miller  after  the  death  of 
Dr.  MUler.  She  had  separate  funds  of  her 
own  with  which  she  thereafter  erected  upon 
the  foundation  on  the  easterly  portion  of 
the  tract  a  building  at  a  cost  of  approximate- 
ly $12,000.    This  building  and  the  other  one 
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upon  the  westerly  portion  of  the  tract  were 
rented  together  as  a  hotel.  In  May,  1911,  In 
a  condemnation  proceeding  prosecuted  by  the 
city  of  Seattle  to  acquire  the  right  to  dam- 
age the  Boss-shire  property  by  changing  the 
grade  of  Sixth  avenue,  there  was  awarded 
to  the  owners  of  that  property  the  sum  of 
$12,000  damages,  which  was  accordingly  paid 
into  court  by  the  city.  The  claim  of  Mrs. 
Miller  to  one-half  of  this  money  as  belonging 
to  her  absolutely,  aud  that  only  one-half 
thereof  belonged  to  the  trust  estate,  gave 
rise  to  this  controversy  and  resulted  In  the 
bringing  of  this  action  in  June,  1911,  by 
certain  of  the  residuary  devisees  to  settle  the 
property  rights  of  all  parties  under  the  will. 
The  substance  of  the  prayer  of  plaintiff's 
complaint  is  that  the  will  be  so  construed  as 
to  give  to  Mrs.  Miller  only  the  net  income 
from  the  Ross-shire  property  and  the  $12,- 
000  awarded  as  damages  to  that  property  in 
the  condemnation  case,  reserving  the  whole 
thereof  to  go  to  the  residuary  devisees  upon 
the  death  or  remarriage  of  Mrs.  Miller.  The 
theory  of  this  claim  of  the  plaintiffs  is  tliat 
Dr.  Miller  devised  the  whole  of  the  Ross- 
shire  property  as  if  it  were  bis  separate 
property;  that  Mrs.  Miller  was  thereby  re- 
quired to  elect  between  her  right  to  her 
community  interest  in  that  property  and  her 
right  to  the  income  from  the  whole  thereof 
under  the  will;  and  that  she  has  elected  to 
take  under  the  vrlll  and  thereby  waived  her 
right  to  assert  her  community  interest  The 
'  platntUTs  also  prayed  In  the  alternative  that, 
in  the  event  the  court  should  decree  that 
they  are  not  entitled  to  the  construction  of 
the  will  claimed  by  them,  the  respective  in- 
terests of  Mrs.  Miller  and  the  residuary  dev- 
isees be  finally  determined,  and  ttiat  the 
community  interest  of  Mrs.  Miller,  if  she  be 
decreed  to  have  any  such  interest,  be  set 
apart  to  her. 

The  trial  court  decreed,  in  substance,  that 
the  plaintiffs  were  not  entitled  to  the  con- 
struction of  the  will  claimed  by  them;  that 
Mrs.  Miller  was  not  required  to  elect  be- 
tween her  community  Interest  and  her  rights 
under  the  terms  of  the  will;  that  she  is  the 
absolute  owner,  by  virtue  of  her  community 
right,  of  an  undivided  one-half  interest  in 
the  Ross-shire  property,  exclusive  of  tlie 
buUding  she  erected  thereon  with  her  sep- 
arate funds;  and  that  she  is  the  owner  of 
that  building.  The  court  also  partitioned  the 
Ross-shire  property,  with  the  aid  of  com- 
missioners appointed  for  that  purpose,  be- 
tween Mrs.  Miller  and  the  trust  estate, 
awarding  to  her  the  easterly  70  feet  on 
which  her  building  is  situated,  and  to  the 
trust  estate  the  westerly  60  feet,  together 
with  the  building  tliereon.  The  court  also 
awarded  the  $12,000,  one-half  to  Mrs.  Miller 
and  one-half  to  the  trust  estate,  providing, 
however,  that  there  should  be  first  paid 
therefrom  a  mortgage  upon  the  Ross-shire 
property  for  $3,600,  wMch  bad  been  given  to 


raise  funds  to  pay  a  community  debt  in- 
curred by  Dr.  Miller  in  his  lifetime.  From 
this  determination  of  the  rights  of  the  par- 
ties, the  plaintiffs  liave  appealed. 

[1]  The  controlling  question  in  this  case 
is:  Was  Mrs.  Miller  required  to  elect  be- 
tween her  community  interest  in  the  Ross- 
shire  property  and  her  right  to  the  net  in- 
come from  the  whole  thereof,  whlcli.  It  is 
claimed  by  counsel  for  appellant,  was  devis- 
ed to  her  by  the  terms  of  the  wUI?  In  oth- 
er words,  is  the  devise  made  to  her  by  tlie 
will  so  inconsistent  with  her  claim  of  com- 
munity interest  in  the  property  tliat  equity 
will  not  permit  her  to  assert  both  claims? 
Learned  counsel  for  appellants  contend  that 
such  rights  of  Mrs.  Miller  are  so  inconsistent 
that  she  cannot  successfully  maintain  both, 
but  must  choose  which  one  she  will  exercise 
and  abandon  the  other.  This  contention  is 
rested  upon  the  general  rule  that  when  the 
owner  of  an  estate,  in.  an  Instrument  of  do- 
nation, either  wlU  or  deed,  usee  language 
with  reference  to  the  property  of  another 
which.  If  that  property  were  his  own,  would 
amount  to  an  effectual  disposition  of  it  to 
a  third  person,  and  by  the  same  instrument 
gives  a  portion  of  his  own  estate  to  that 
same  owner  whose  rights  of  ownership  he 
had  thus  assumed  to  transfer,  such  owner 
and  donee  is  put  to  an  election  between  his 
claim  of  title  to  the  property  so  assimied  to 
be  disposed  of  by  the  donor  and  his  right 
as.  donee  under  the  instrument. 

[2,  3]  Befpre  looking  to  the  particular  lan- 
guage of  the  will,  let  us  notice  some  of  the 
rules  of  law  applicable  to  the  construction 
of  such  instruments  when  a  queetlon  ot 
election  is  involved.  In  1  Pomeroy's  £!q. 
Jur.  (3d  Ed.),  at  section  472,  that  learned 
author  says:  "The  first  and  fundamental 
rule,  of  which  all  the  others  are  little  more 
than  corollaries,  is:  In  order  to  create  the 
necessity  for  an  election,  there  must  ap- 
pear upon  the  face  of  the  will  itself,  or  of 
the  other  instrument  of  donation,  a  clear, 
unmistakable  intention  on  the  part  of  the 
testator  or  other  donor  to  dlspoiSe  of  property 
which  is  In  fact  not  hia  own.  This  inten- 
tion to  dispose  of  property  which  in  fact 
belongs  to  another,  and  is  not  within  the 
donor's  power  of  disposition,  must  appear 
from  language  of  the  instrument  which  is 
unequivocal,  which  leaves  no  doubt  as  to  the 
donor's  design;  the  necessity  of  an  election 
can  never  exist  from  an  uncertain  or  dubious 
interpretation  of  the  clause  of  donation.  It 
is  the  settled  rule  that  no  case  for  an  elec- 
tion arises,  unless  the  gift  to  one  beneficiary 
is  irreconcilable  with  an  estate,  interest,  or 
right  which  another  donee  is  called  upon  to 
relinquish;  if  both  gifts  can,  upon  any  In- 
terpretation of  which  the  language  is  reason- 
ably susceptible,  stand  together,  then  an  elec- 
tion Is  unnecessary."  A  strong  presumption 
necessary  to  overcome,  in  order  to  require  an 
election  on  the  part  of  the  donee  under  such 
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circumstances.  Is  that  the  testator  Is  pre- 
sumed to  Intend  only  to  dispose  of  property 
over  which  be  has  testamentary  power  of 
disposition.  The  authorities  hereafter  no- 
ticed show  that  this  presumption  will  al- 
ways prevail,  unless  the  testator's  Intention 
is  clearly  expressed  or  necessarily  Implied 
to  the  contrary  by  the  terms  of  the  will  It- 
self. We  think  there  is  do  dissent  from 
this  rale.  We  will  also  find  as  we  proceed 
that  such  an  intention  on  the  part  of  the 
testator  must  be  evldeaced  by  designating 
with  certainty  the  specific  property  be  so  as- 
sumes to  dlsirase  of,  in  order  to  put  his 
donee  to  an  election.  The  simplest  case  re- 
quiring an  election  Is  where  a  testator  as- 
sumes to  dispose  of  property  of  his  devisee, 
and  designates  the  property  he  so  assumes  to 
dispose  of  by  description,  such  as  would  be 
sufficient  in  an  ordinary  conveyance.  In  such 
a  case  it  is  easy  to  see  that  the  devisee  is 
put  to  an  election,  because  there  is  then  no 
uncertainty  as  to  the  testator's  intention  to 
dispose  of  property  belonging  to  bis  devisee. 
In  this  case,  however,  we  have  no  such  spe- 
cific designation  of  the  property  of  the  dev- 
isee which,  it  is  claimed,  the  testator  assum- 
ed to  dispose  of  as  his  own,  and,  besides,  we 
are  dealing  with  property  which  belonged 
equally  to  both  the  testator  and  the  devisee. 
Such  cases  give  rise  to  more  difficulty  in 
the  determination  of  a  question  of  election. 
The  Ross-shire  property  being  the  communi- 
ty property  ot  Dr.  and  Mrs.  Miller,  under 
our  laws  be  bad  no  power  of  disposition  of 
that  property  by  conveyance  during  his  life- 
time, except  by  deed  Joined  in  by  Mrs.  Mil- 
ler (Rem.  &  BaL  Code,  §  691S);  nor  did  he 
possess  any  testamentary  power  of  disposi- 
tion thereof,  except  as  to  his  community  In- 
terest therein  alone— that  being  only  an  un- 
divided one-half  interest  Rem.  &  Bal.  Code, 
il342. 

If  we  assume  that  this  is  simply  a  case  of 
two  persons  owning  undivided  interests  In 
property,  apart  firom  the  analogy  sometimes 
sought  to  be  drawn  by  the  courts  between 
dower  and  community  property  rights  of  a 
wife,  we  find  the  following  observations  of 
Professor  Pomeroy  applicable  here:  "If  a 
testator  owning  an  undivided  share  uses  lan- 
guage of  description  and  donation  which  may 
apply  to  and  include  the  whole  property,  and 
by  the  same  will  gives  benefits  to  bis  co- 
owner,  the  question  arises  whether  such  co- 
owner  Is  bound  to  elect  between  the  benefits 
conferred  by  the  will  and  his  own  share  of 
the  property.  Prima  facie  a  testator  is 
presumed  to  have  intended  to  bequeath  that 
alone  which  he  owned— that  only  over  which 
his  power  of  disposal  extended.  Wherever, 
therefore^  the  testator  does  not  give  the 
whole  property  »peciftcallv,  but  employs  gen- 
eral words  of  description  and  donation,  such 
as  'all  my  lands,'  and  the  like,  it  is  well  set- 
tled that  no  case  for  an  election  arises,  be- 
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cause  there  Is  an  interest  belonging  to  the 
testator  to  which  the  disposing  language  can 
apply,  and  the  prima  facie  presumption  as 
to  his  Intent  will  control.  On  the  other  hand, 
if  the  testator  devises  the  property  specifically 
by  language  indicating  a  specific  gift  of  the 
property,  an  election  becomes  necessary." 
1  Pomeroy's  Equity  Jurisprudence  (3d  Ed.) 
i  489.  If  we  assume  that  dower  and  com- 
munity property  rights  of  a  wife  are  anal- 
ogous rights,  then  It  would  seem  that  there 
must  be  an  equally  clear  expression  of  an 
intention  on  the  part  of  the  husband  in  his 
will  to  put  her  to  an  election,  because  a 
gift  to  a  wife  by  wiU,  in  Jurisdictions  where  . 
dower  rights  exist,  in  the  absence  of  stat- 
ute prescribing  a  diHerent  rule,  is  presum- 
ed to  be  Intended  as  a  provision  In  addition 
to  her  dower  right,  unless  the  language  of 
the  will  clearly  expresses  or  necessarily  im- 
plies that  such  gift  to  her  is  in  lieu  of  dow- 
er. 1  Pomeroy,  Eq.  Jur.  (3d  ISd.)  §  493.  At 
section  605,  referring  to  the  question  of  elec- 
tion by  a  wife  between  community  rights 
and  her  rights  under  the  will  of  her  husband,- 
the  author  further  observed:  "Whenever  a 
husband  has  made  some  testamentary  pro- 
vision for  his  wife,  and  has  also  assumed  to 
dispose  of  more  than  his  own  half  of  the 
community  property,  in  order  that  she  shall 
be  put  to  her  election,  the  testamentary  pro-, 
vision  in  her  behalf  must  either  be  declared 
in  express  terms  to  be  given  to  her  in  lieu  of 
her  own  proprietary  right  and  interest  in 
the  community  property,  or  else  an  inten- 
tion on  his  part  that  it  shall  be  in  lieu  of 
such  proprietary  right  must  be  deduced  by 
clear  and  manifest  implication  from  the  will, 
founded  upon  the  fact  that  the  claim  to  her 
share  of  the  community  property  would  be 
inconsistent  vrltb  the  will,  or  so  repugnant 
to  its  dispositions  as  to  disturb  and  defeat 
them.  An  intent  of  the  husband  to  dispose 
of  his  wife's  share  of  the  community  prop- 
erty by  his  will,  and  thus  to  put  her  to  an 
election,  will  not  be  readily  inferred,  and 
will  never  be  inferred  where  the  words  of 
the  gift  may  have  their  fair  and  natural 
Import  by  applying  them  only  to  the  one 
half  of  the  community  property  which  he 
has  the  power  to  dispose  of  by  will."  Hav- 
ing in  mind  these  rules  of  construction,  what 
does  the  language  of  this  will  tell  us  as  to 
the  intention  of  Dr.  Miller  to  dispose  of  his 
wife's  interest  in  their  community  property? 
The  only  language  of  the  will  which  can 
possibly  be  construed  as  expressing  an  in- 
tention on  the  part  of  Dr.  Miller  to  dis- 
pose of  Mrs.  Miller's  community  interest  in 
the  R6ss-shlre  property  Is  tlie  following:  "I 
give  and  devise  all  my  real  estate  of  every 
tenure  whatsoever  and  wheresoever  situ- 
ated, and  all  interest  therein,  community 
and  otherwise,  of  which  I  shall  at  my  death 
be  seised  or  entitled  to,  or  to  which  I  shall 
at  my  death  have  power  to  dispose  of  by 
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will,  unto  my  wife,  Eva  J.  Miller,  and  my 
son,  George  E.  Miller,  •  •  •  In  trust," 
etc.;  Mrs.  Miller  being  the  sole  beneficiary 
of  that  trust  during  iier  life,  or  until  she 
again  marries.  No  specific  property  is  des- 
ignated or  described  in  any  manner,  and  the 
language  apparently  expressly  limits  his 
testamentary  disposition  to  property  which 
he  shall  at  the  time  of  his  death  "be  seised 
or  etititled  to"  or  "have  power  to  dispose 
of  bv  will."  In  view  of  the  fact  that  he  is 
not  seised  of  or  entitled  to  the  wife's  com- 
munity property,  has  no  power  of  disposition 
thereof  during  her  lifetime,  nor  any  power 
of  testamentary  disposition  thereof,  it  seems 
to  us  that  there  Is  but  little  room  for  argu- 
ing that  this  language  la  even  ambiguous  as 
to  whose  property  he  assumed  to  dlsxrase  of. 
Standing  alone  and  applying  thereto  the 
rules  of  construction  we  have  noticed,  it 
seems  to  us  that  the  language  does  not  ex- 
press an  intention  on  the  part  of  Dr.  Miller 
to  dispose  of  his  wife's  community  interest. 
In  any  event,  such  an  intent  is  not  expressed 
'with  such  clearness  as  the  law  requires  in 
order  to  put  her  to  an  election. 

In  the  case  of  In  re  Gilmore,  81  Cal.  240, 
22  Pac.  655,  dealing  with  the  provisions  of 
a  wiU  disposing  of  property  in  language  no 
more  specific  than  this,  the  court  said: 
.  "It  will  be  observed  that  the  will  does  not 
specifically  describe  any  property,  but  sim- 
ply gives  to  the  wife  'one  half  of  all  my 
property,  both  real  and  personal,  of  which 
I  shall  be  possessed  at  the  time  of  my  death.' 
Conceding  that  the  will  Is  susceptible  of 
two  possible  constructions— one  that  the  tes- 
tator intended  to  devise  all  property  of 
which  he  should  be  possessed  at  the  last  mo- 
ment of  life.  Including  the  whole  of  the  com- 
munity property  over  which  he  had  the  pow- 
er of  disposition  during  life;  and  the  other 
that  he  intended  to  devise  only  bis  property 
then  In  his  possession,  over  which  alone  he 
bad  the  power  of  testamentary  disposition — 
still,  well-settled  rules  of  construction  and 
presumptions  of  law  require  the  adoption  of 
the  latter  construction,  which  accords  with 
the  decree  of  the  lower  court 

"1.  The  testator  must  be  presumed  to  have 
known  the  law  applicable  to  the  disposition 
of  property  by  will,  and  therefore  to  have 
known  that  he  had  no  power  to  dispose,  by 
will,  of  his  wife's  interest  In  the  community 
property,  but  only  of  his  own  interest  there- 
in. Civ.  Code.  |§  172,  1331,  1402;  Morrison 
V.  Bowman,  2»  Cal.  347;  Estate  of  Frey, 
52  Cal.  660. 

"2.  He  must  also  be  presumed  not  to  have 
Intended  to  devise  any  property  over  which 
he  had  no  power  of  testamentary  disposition; 
and  therefore  the  will  should  be  read  as  ap- 
plying only  to  his  property  within  such  pow- 
er. King  V.  Lagrange,  60  Cal.  332;  Estate  of 
SUvey,  42  Cal.  212.  In  the  latter  case  it  was 
said:    The  devise  must  be  read  as  apply- 


ing only  to  tliat  moiety  which  was  within 
his  testamentary  power.  A  purpose  to  at- 
tempt the  disposition,  by  will,  of  property 
which  by  statute  would  pass  to  the  wife,  as 
survivor  of  the  matrimonial  commuiilty  up- 
on his  death,  is  not  to  be  readily  inferred, 
especially  where,  as  here,  the  words  employ- 
ed by  the  testator  may  have  their  fair  and 
natural  import  by  applying  them  only  to 
that  moiety  of  which  he  had,  by  law,  the  tes- 
tamentary disposition.' 

"The  devise  In  this  case  is  'of  aU  my  prop- 
erty of  which  I  may  die  possessed,'  and  not 
of  any  specific  property.  The  devise  to  the 
wife  Is  not  inconsistent  with  the  oOier  de- 
visee to  the  daughter  and  grandchildren.  All 
the  'words  employed  by  the  testator  may 
liave  their  fair  and  natural  import  by  apply- 
ing them  only  to  that  moiety  of  which  he 
had,  by  law,  the  testamentary  disposition;' 
and  there  is  nothing  in  the  circumstances 
under  which  the  will  was  made  substantially 
tending  to  rebut  the  presumptions  above 
stated.  It  is  only  where  ttiere  is  such  .a 
clear  manifestation  of  intent  to  devise  the 
whole  community  property  as  to  overcome 
those  presumptions  that  the  wife  can  be  put 
to  her  election,  either  to  take  under  the  will, 
or  to  take  what  she  is  entitled  to  by  law. 
Morrison  v.  Bowman,  29  Cal.  347;  Noe  v. 
Spllvalo,  54  Cal.  207;  Estate  of  Stewart,  74 
Cal.  98  [16  Pac.  445].  But  where  there  Is  no 
such  manifest  intent,  the  wife  may  claim 
and  take  both  what  the  law  gives  ber  in 
the  community  property,  and  also  what  Is 
given  her  by  the  will  of  her  husband  In  that 
portion  thereof  subject  to  his  testamentary 
disposition.  Beard  v;  Knox,  6  Cal.  252,  63 
Am.  Dec  125;  Payne  v.  Payne,  18  CaL  301: 
Estate  of  SUvey,  42  Cal.  210;  King  v.  La- 
grange, 50  Cal.  331;  Estate  of  Frey,  52  Cal. 
658." 

In  the  case  of  Estate  of  Wickersham,  138 
Cal.  355,  70  Pac.  1076,  71  Pac.  437,  the  court 
held  that  a  similar  provision  of  a  husband's 
will  did  not  require  the  wife  to  elect  be- 
tween her  community  rights  and  her  rights 
under  the  will;  and,  farther,  that,  notwith- 
standing she  there  expressly  elected,  by  a 
signed,  written  instrument,  under  the  belief 
that  she  was  required  to  elect,  the  written  in- 
strument of  election  not  being  Intended  as  a 
conveyance  to  the  other  legatees,  such  elec- 
tion amounted  to  nothing  as  aflfectlng  her 
rights,  and  that  she  thereafter  could  claim 
both  under  the  will  and  her  half  of  the  com- 
munity property. 

These  California  cases  are  of  special  in- 
terest and  force  in  this  case,  In  view  of  the 
fact  that  under  the  laws  of  California  the 
husband  has  the  absolute  power  of  disposi- 
tion of  the  community  property  by  deed, 
without  the  wife  Joining  therein,  daring  his 
lifetime.  We  have  seen  that  he  has  no  such 
power  under  the  laws  of  the  state  of  Wash- 
ington.   In  the  earlier  California  case  of  In 
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re  Stewart,  74  Cal.  98,  at  page  103,  15  Pac. 
445,  at  page  446,  the  court  was  evidently 
largely  Influenced  by  the  fact  that  the  hus- 
band had  power  to  dispose  of  the  whole  of 
the  community  property  during  his  lifetime, 
as  Indicated  by  its  remarks  as  follows: 
"When  read  together,  the  provisions  of  the 
will  are  the  best  expression,  short  of  a  direct 
statement  to  that  effect,  that  he  was  dealing 
with  the  whole  of  the  community  property 
under'  the  phrase  'all  my  estate.'  E>very 
clause  in  the  will  bears  a  clear  and  indis- 
putable badge  of  that  Intention.  He  dealt 
with  the  property  Just  as  he  had  been  ac- 
customed to  deal  with  it  through  a  long,  ac- 
tive, and  successful  business  life,  Just  as 
he  had  in  accumulating  and  disposing  of  the 
property  during  his  lifetime,  without  con- 
sulting his  wife,  or  asking  her  to  Join  with 
him  in  any  conveyance.  He  uses  the  phrase 
'my  estate'  in  the  sense  that  he  had  been 
accustomed  to  use  It  all  his  life.  It  was  his 
estate.  He  could  dispose  of  it  absolutely, 
without  the  consent  of  his  wife,  during  his 
life;  and  he  thought  undoubtedly  that  he 
could  do  so,  and  that  he  was  doing  so,  by 
his  will." 

The  result  of  that  case  seems  to  be  not  in 
entire  harmony  with  the  later  California 
cases  we  have  above  noticed,  but  it  is  worthy 
of  note  that  the  case  was  decided  by  a  ma- 
jority of  one  only;  three  of  the  Judges  dis- 
senting. We  are  of  the  opinion  that  Mrs. 
Miller  was  not  required  to  elect  between  her 
community  rights  and  her  right  to  take  un- 
der the  provisions  of  the  will.  This  view 
finds  support  in  Moss  v.  Helsley,  60  Tex. 
426;  Pratt  v.  Douglas,  38  N.  J.  Eq.  516;  In 
re  Gwin,  77  Cal.  313,  19  Pac.  527. 

[4]  It  is  contended  that  the  trial  court 
erred  In  excluding  oral  evidence  offered  to 
show  a  conversation  had  between  Mrs.  Mil- 
ler, the  son,  George  E.  Miller,  one  of  the  ap- 
pellants, and  Dr.  Miller  prior  to  his  death. 
The  purpose  of  this  evidence  was  to  show 
the  intention  of  Dr.  Miller  to  dispose  of  all 
of  the  community  property,  including  Mrs. 
Miller's  portion,  by  the  terms  of  his  will, 
and  was  offered  xipon  the  assumption  that 
the  language  of  the  will  was  so  ambiguous 
as  to  warrant  the  Introduction  of  such  evi- 
dence In  explanation  of  its  meaning.  The 
authorities  seem  practically  harmonious  in 
holding  that,  for  the  purpose  of  forcing  an 
election,  extrinsic  evidence  is  not  admissible 
to  establish  the  Intention  of  the  testator  to 
dispose  of  property  over  which  he  has  no  tes- 
tamentary power  of  disposition.  This  is  ap- 
parently the  rule,  even  though  the  language 
of  the  will  is  ambiguous,  whatever  may  be 
the  rule  as  to  the  admissibility  of  evidence 
to  explain  its  ambiguity  in  other  respects. 
The  strength  of  the  presumption  against  an 
Intention  of  a  testator  to  dispose  of  property 
which  Is  not  his  own  is  so  strong  that  the 
law  will  not  permit  any  such  intention  to  be 


shown  by  oral  evidence;  but  such  intentioa 
must  appear  from  the  language  of  the  will 
alone.  In  Miller  v.  Springer,  70  Pa.  269, 
Justice  Sharswood,  speaking  for  the  court, 
said:  "The  will  of  Rachel  Skiles,  on  its 
face,  raised  no  case  of  election.  It  did  not 
assume  to  devise  the  property  in  question  as 
her  own,  although  her  title  to  it,  if  she  had 
any,  certainly  did  pass  by  general  words. 
It  is  weU  settled,  and  accords  with  the  rea- 
son and  principal  of  the  thing,  that  if  the 
language  of  the  will  admit  of  being  restricted 
to  property  belonging  to  or  disposable  by  the 
testator  the  inference  will  be  that  he  did  not 
Intend  them  to  apply  to  that  over  whidi  he 
had  no  disposing  power.  A  general  devise  of 
the  testator's  real  estate  has  always  been 
held  to  show  an  Intention  to  give  what  strict- 
ly belongs  to  him,  and  nothing  more,  even 
if  the  testator  had  no  real  estate  of  his  own 
upon  which  the  devise  could  otherwise  oper- 
ate. 1  Jarman  on  Wills,  393.  Nor  can  evi- 
dence dehors  the  will  be  admitted  to  show 
that  the  testator  considered  the  land  in 
question  to  belong  to  him,  and  intended  it  to- 
pass  under  the  wilL" 

Equally  strong  expression  of  the  rule  Is 
found  In  Jones  v.  Jones,  8  Gill  (Md.)  197,  in 
the  language  of  Justice  Frick,  as  follows: 
"The  Intention  to  raise  an  election  must  be 
clear  and  manifest  from  the  will  itself. 
That  intention  must  be  collected  from  the- 
face  of  the  Instrument,  and,  without  a  clear 
and  express  manifestation,  it  cannot  be  pre- 
sumed to  extend  to  property  which  did  not 
otherwise  pass  under  it  If  the  will  is  sus- 
ceptible of  a  construction  that  does  hot  re- 
quire it,  then,  by  reason  of  its  imperfect 
execution  here,  it  is  not  a  case  where  the 
party  can  be  put  to  his  election  as  to  the- 
property  in  this  state." 

Probably  as  clear  and  comprehensive  a 
statement  of  the  doctrine  as  can  be  found  is 
that  made  by  Jus'tice  Mitchell,  in  Sherman 
v.  Lewis.  44  Minn.  107,  46  N.  W.  318,  as: 
follows:  "The  rule  is  that  a  general  bequest 
and  devise  of  the  testator's  property  will 
be  construed  as  intended  to  extend  only  to- 
such  property  as  he  could  dispose  of  by 
will.  Also  that,  even  where  specific  prop- 
erty is  disposed  of  by  will,  in  which  the  tes- 
tator had  only  a  partial  interest,  the  courts 
will,  if  possible  under  any  reasonable  rule- 
of  construction,  construe  the  language  of  the 
will  as  intended  to  apply  only  to  the  inter* 
est  which  the  testator  was  able  to  dispose 
of;  the  presumption  being  that  he  did  not 
intend  It  to  apply  to  that  over  which  he- 
had  no  disposing  power.  Also  that.  In  order 
to  raise  a  case  for  an  election,  the  inten- 
tion as  manifested  by  the  will  itself  must  be 
clear  and  decisive.  It  must  be  clear,  be- 
yond reasonable  doubt,  that  the  testator  has- 
Intentionally  assumed  to  dispose  of  the  prop- 
erty of  the  beneficiary,  who  Is  required  on 
that  account  to  give  up  his  own  gift.     X 
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Janu.  Wills  (5tb  Ed.)  452-4M;  2  Redf. 
Wills,  745,  746;  Havens  v.  Sackett,  15  N.  Y. 
365;  Washburn  t.  Van  Steenwyk,  32  Minn. 
336,  352,  20  N.  W.  324;  In  re  Qotzian,  34 
Minn.  150,  164,  24  N.  W.  920  [57  Am.  Rep. 
43].  And  wbile  parol  evidence  la  admissi- 
ble, to  the  same  extent  as  In  other  cases, 
in  aid  of  the  construction  of  written  instru- 
ments— that  Is,  to  show  the  condition  of  the 
subject-matter,  and  the  surrounding  circum- 
stances, so  far  as  to  place  the  court  in  the 
position  of  the  testator — ^yet  the  Intent  of 
the  testator  to  dispose  of  that  which  was  not 
his  must  appear  from  the  words  of  the  will 
itself,  and  cannot  be  proved  by  evidence 
dehors  the  instrument"  Havers  v.  Sackett, 
15  N.  Y.  365;  Fitzhugh  y.  Hubbard,  41  Ark. 
64;  Stokes'  Estate,  61  Fa.  136;  Charch  t. 
Charch  et  al.,  57  Ohio  St.  561,  ^  N.  E.  408; 
Young's  Adm'rs  v.  McKlnnle's  Adm'rs,  5 
Fla.  542;  McDonald  t.  Shaw,  82  Ark.  15, 
121  S.  W.  935.  See  note  to  this  case  in  28 
L.  R.  A.  (N.  S.)  657. 

Our  own  decisions  in  Reformed  Presby- 
terian Church  V.  McMillan,  31  Wash.  643, 
72  Pac.  502,  and  Rathjens  v.  Merrill,  38 
Wash.  442,  80  Pac.  754,  are  not  In  conflict 
with  this  view.  Those  were  not  election  cas- 
es. Nor  do  we  think  our  decision  in  Prince 
V.  Prince,  64  Wash.  552,  117  Pac.  255,  holds 
differently,  in  view  of  the  circumstances 
there  involved.  That  was  a  case  of  mutual 
wills  which  amounted  to  a  settlement  of  a 
contractual  nature. 

[5]  A  considerable  portion  of  the  argu- 
ment of  learned  counsel  for  appellants  deals 
with  the  acts  of  Mrs.  Miller  in  the  manage- 
ment of  the  trust  estate  which,  it  is  claimed, 
amounted  to  an  election  on  her  part  to 
claim  under  the  will.  .  Since  we  have  con- 
cluded that  she  was  not  required  to  elect 
by  the  terms  of  the  will,  we  regard  it  as  im- 
material as  to  whether  or  not  such  acts 
would  liave  amounted  to  -an  election,  th  re 
Gwln,  77  Cal.  313,  19  Pac.  527;  Estate  of 
WicUersham,  138  Cal.  355,  70  Pac.  1076,  71 
Pac.  437.  Her  acts  In  no  event  amounted 
to  a  conveyance  of  her  community  rights  to 
the  residuary  devisees ;  nor  did  her  acts 
mislead  or  cause  the  residuary  legatees  to 
act  to  their  prejudice,  so  as  to  raise  an  es- 
toppel against  Mrs.  Miller  claiming  her  com- 
munity interest. 

[(]  Counsel  for  appellants  also  rely  to  a 
considerable  extent  upon  evidence  which, 
they  claim,  tends  to  show  an  agreement  and 
understanding  between  Mrs.  Miller  and  the 
residuary  devisees,  to  the  effect  that  she 
would  keep  all  of  the  property  together  and 
let  it  all  go  to  them  at  her  death  as  if  she 
were  required  to  and  had  elected  under  the 
will.  It  Is  not  only  argued  that  the  evidence 
admitted  shows  such  an  agreement,  but  also 
that  the  trial  court  erroneously  excluded 
other  evidence  offered  to  that  end.  In  any 
event,  we  have  nothing  to  supiwrt  such  a 


contention  but  oral  evidence,  eitber  received 
by  the  court  or  offered  and  rejected  by  the 
court.  To  say  that  Mrs.  Miller's  commnni- 
ty  property  could  be  lost  to  her  by  any  sucb 
oral  understanding  would  be  equal  to  saying 
that  she  could  convey  her  real  property  In 
that  manner.  Manifestly  she  cannot  be  di- 
vested of  her  community  real  property  by 
mere  word  of  mouth  alone,  however  certain 
such  an  intention  may  have  been  expressed 
by  her  in  tliat  manner. 

[7]  So  far  we  have  dealt  with  the  lan- 
guage of  the  will  as  though  It  Vsontained 
nothing  but  the  language  of  the  devise  made 
to  the  executor  and  executrix  in  trust  for 
Mrs.  MlUer's  benefit  There  are  other  pro- 
visions In  the  will,  relating  to  the  manage- 
ment of  the  property  devised  in  trust,  as 
will  be  noticed  by  reference  to  the  provi- 
sions of  the  will,  above  quoted,  which  may 
seem  to  Indicate  an  Intention  that  all  of  tbe 
Ross-shire  property  should  be  kept  and  man- 
aged together.  Those  provisions,  however, 
even  If  construed  as  mandatory,  go  only  to 
the  question  of  the  management  of  the  prop- 
erty, and  do  not  affect  tbe  question  of  where 
the  title  thereto  shall  ultimately  rest  Man- 
ifestly no  one  is  interested  In  this  question 
except  Mrs.  Miller  and  the  residuary  devi- 
sees. It  is  true  that  aU  of  the  Ross-shire 
property  will  not  necessarily  be  managed 
together,  if  Mrs.  Miller's  portion  be  parti- 
tioned to  her,  though  it  may  be  so  managed 
if  she  and  her  coexecutor  so  desire,  since 
she,  in  any  event  is  entitled  to  tbe  entire 
net  Income  therefrom.  But  these  appellants 
are  not  In  position  to  complain  of  a  separa- 
tion of  these  interests.  Xhey  have  in  effect 
asked  that  very  thing  by  the  alternative 
prayer  of  their  complaint  Whether  or  not 
Mrs.  Miller  would  have  the  right  to  have 
the  property  partitioned  and  her  interest 
set  apart  against  the  objections  of  the  resid- 
uary devisees,  and  thus  give  her  the  power 
to  prevent  the  Joint  management  which  it 
may  be  argued  the  wUl  contemplates,  is  now 
of  but  little  consequence,  in  view  of  the 
manner  in  which  the  several  rights  of  the 
parties  are  sought  by  appellants  to  be  settled 
in  this  action.  This  is  only  a  question  of 
whether  or  not  partition  shall  take  place 
now  between  Mrs.  Miller  and  the  trust  es- 
tate, or  shall  take  place  at  her  death  or 
marriage.  Appellants  seeking  this  partition 
cannot  complain  that  it  seems  in  a  measure 
to  defeat  the  management  of  the  trust  es- 
tate as  contemplated  by  the  will. 

Some  contention  is  made  upon  the  claimed 
necessity  of  Mrs.  Miller  accounting  for  rents 
and  profits  of  the  property  during  her  man- 
agement of  the  trust  estate.  This  becomes 
of  no  consequence,  in  view  of  the  fact  that 
in  any  event,  she  is  entitled  to  all  of  the  net 
income,  not  only  of  her  own  community  In- 
terest but  also  of  the  trust  estate  during  her 
life,  or  until  she  marries.    She  has  not  wast- 
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ed  the  property,  nor  caused  Its  depredation 
In  value  In  the  least.  Manifestly  she  has 
nothing  to  account  for. 

The  partition  of  the  property  as  made  is 
apparently  eminently  just  and  ftdr,  and  the 
fact  that  It  conld  be  and  was  so  partitioned 
as  to  give  to  her  her  own  building,  without 
impairing  the  rights  of  the  residuary  legatees 
in  the  least,  renders  the  question  of  their 
rights  in  that  building  by  reason  of  it  hav- 
ing been  built  upon  the  common  property  by 
her  of  Qo  consequence.  Had  the  building 
been  placed  there  by  her  ia  such  loanuer 
that  a  partition  of  the  property  could  not 
have  been  fairly  had  by  regarding  the  build- 
ing as  her  separate  property,  Mrs.  Miller 
might  have  been  required  to  forego  her 
claim  of  absolute  ownership  to  the  building. 

We  are  of  the  opinion  that  the  learned 
trial  court  has  properly  disposed  of  the 
rights  of  the  parties,  and  that  the  Judgment 
should  be  affirmed.    It  is  so  ordered. . 

DUNBAR,  C.  J.,  and  GOSH  and  CROW, 
JJ.,  concur. 

CHADWICK.  J.  (dissenting).  It  Is  said  in 
the  majority  opinion  that,  standing  alone 
and  applying  thereto  the  rules  of  constrqc- 
tlon  theretofore  noticed,  the  language  of  the 
will  does  not  express  an  intention  on  the 
part  of  Dr.  Miller  to  dispose  of  his  wife's 
community  interest;  or,  if  so,  It  Is  not  ex- 
pressed with  such  clearness  as  the  law  re- 
quires, in  order  to  put  her  to.  an  election.  It 
seems  to  me  that  the  intent  is  sufficiently 
expressed.  It  is  true,  as  asserted,  that  the 
husband  cannot,  as  against  the  will  of  his 
spouse,  devise  more  than  his  half;  but  be 
may  so  draw  his  will  as  to  compel  an  elec- 
tion. There  are  many  things  about  this  will 
that  make  bis  Intent  sufficiently  clear  and 
certain  to  satisfy  the  tests  of  the  law.  He 
assumed  and  undertook  to  provide  that  the 
whole  property  should  be  kept  intact  during 
the  widowhood  or  pending  the  death  of  his 
wife.  It  is  evident  from  the  whole  Instm- 
nient  that  he  intended  that  the  whole  prop- 
erty should  eventually  go  to  his  children, 
and  that,  in  lieu  of  her  present  interest  in 
one-half  of  the  property,  his  wife  would  take 
the  income  of  the  whole.  When  a  testator 
gives  proi)erty  to  one  whom  he  would  not  be 
bound  to  recognize  as  a  beneficiary,  and-  the 
bequest  depends  upon  a  beneficial  condition, 
an  election  must  necessarily  follow.  Mrs. 
Miller  was  entitled  to  her  half  of  the  com- 
munity property;  or,  in  Ueu  thereof,  she 
might  take  the  income  of  the  whole.  The 
effect  of  the  majority  boldhig  is  that  she  is 
entitled  to  her  own  and  the  whole  income, 
l>endlng  the  determination  of  this  litigation. 
The  will  states  that  the  property  is  given  in 
trust  to  the  executors.    The  trust  would  be 


wholly  InefTectual,  unless  Mrs.  MlUer  per- 
mitted her  undivided  share  to  rest  in  the 
trust  and  contended  herself  with  the  income 
of  the  whole  property.  While  the  case  of 
Prince  v.  Prince,  64  Wash.  552,  117  Pac.  255, 
was  based  upon  the  principle  of  law  govern- 
ing mutual  wills,  yet  it  seems  to  me  that  the 
same  principle  would  govern  here.  Inasmuch 
as  Mrs.  Miller  accepted  the  terms  of  the 
will  and  acted  upon  it  for  a  sufficient  time 
to  bind  her  to  an  election. 

For  these  reasons  I  dissent  from  the  ma- 
jority opinion. 


(22  Idaho,  307) 
BROWN  V.  MUXER. 
(Supreme   Court  of  Idaho.     July  18,  1912.) 

(Sfillalut  i]/  the  Oowrt.) 

1.  BiujB  AHD  Noras  (I  383*)— VAUDrrr  — 
Fraud  by  Thikd  Partt. 

Where  the  principal  owner  in  a  bank, 
who  was  vice  president  and  general  manager 
of  the  bank,  was  indebted  to  the  bank  on  un- 
secured notes  hi  the  sum  of  $76,000  at  the 
time  It  became  insolvent  and  went  into  the 
hands  of  a  receiver,  and  while  the  receiver 
was  in  charge  thereof  such  managiog  agent 
procured  one  of  the  principal  depositors  in 
the  bank,  who  held  a  certificate  of  deposit  for 
$61,000,  and  to  whom  he  had  for  many  years 
sustained  a  confidential  relation,  to  surrender 
up  to  the  receiver  such  certificate  of  deposit 
and  give  her  promissory  notes  for  the  differ- 
ence between  the  amount  of  such  certilicate 
of  deposit  and  the  vice  president  and  managing 
agent's  promissory  notes,  and  such  transaction 
was  procured  through  fraudulent  practices  and 
fraudulent  representations  by  the  vice  presi- 
dent and  managing  agent  of  such  insolvent  in- 
stitution, and  the  receiver  had  no  actual  knowl- 
edge of  the  fraudulent  practices  and  repre- 
sentations, but  had  knowledge  of  the  relation 
such  officer  had  previously  sustained  to  the 
bank  and  of  his  indebtedness  thereto,  and 
with  this  knowledge  surrendered  up  the  notes, 
amounting  to  $76,000,  and  received  the  cer- 
tificate of  deposit  from  the  depositor  and  her 
promissory  notes  for  the  difference,  and  re- 
ceived all  the  stock  held  by  the  managing 
agent  in  such  Institution,  the  receiver,  as  the 
representative  and  trustee  of  the  depositors  of 
such  institution  and  of  such  insolvent  insti- 
tution, is  chargeable  with  notice  of  the  fraud 
practiced  in  procuring  such  note;  and  the  de- 
fense of  fraud  in  the  inception  thereof  is  a 
good  defense  against  the  receiver  as  the  payee 
of  such  note. 

rEd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  %%  806-811;  Dec.  Dig.  f 
333.*] 

2.  Bii.1,8   AND    Notes    (J   343*)— Validitt— 
Fraud  by  Thikd  Pabtt. 

Where  fraud  has  been  practiced  by  a  third 
party  in  procuring  the  maker  of  a  note  to 
execute  such  note  in  favor  of  the  payee,  and, 
although  the  payee  does  not  have  actual  notice 
of  such  fraud,  if  he  participates  in  the  trans- 
action and  gives  a  part  of  the  consideration 
therefor,  and  receives  advantages  and  benefits 


•For  other  cases  see  same  topic  and  section  NUMBER  Is  Dec  Dl«.  &  Am.  Dig.  Key  No.  Series  &  Kep'r  Indexes 
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therefrom,  the  law  will  put  him  on  notice  as 
to  the  whole'  consideration  and  circumstances 
under  which  such  note  was  executed. 

[E!d.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  fS  85»-855,  864,  865;  Dec. 
Dig.  {  343.*] 

3.  Bills  and  Notes  (|  337*)— Rioirre  on 
Tbanbfeb— Holder  in  Due  Codbsb— No- 
tice. 

Facts  and  circumstances  as  disclosed  br 
the  record  in  this  case  examined,  considered, 
and  held  sufficient  to  put  the  receiver  of  an 
insolvent  bank  upon  notice  as  to  the  fraud 
practiced  in  the  inception  and  execution  of  a 
prumisBory  note,  and  that  such  receiver  is  not 
a  bolder  in  due  course,  within  the  meaning  and 
purview  of  the  statute. 

fEd.  Note. — For  other  oases,  see  Bills  and 
Notes,  Cent  Dig.  Si  818,  856-863;  Dec.  Dig.  { 
337.*] 

Davis,  District  Judge,  dissenting. 

Appeal  from  District  Court,  Blaine  Coun- 
ty;  Edward  A.  Walters,  Judge. 

Action  by  Fred  Brown,  as  receiver  of  the 
Idaho  State  Bank,  against  Annie  I.  Miller. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

R.  F.  Bnller.  of  Los  Angeles,  Cal.,  McFad- 
den  &  Brodhead,  of  Hailey,  and  A.  A.  Fra- 
ser,  of  Boise,  for  appellant.  Sullivan  ft  Sul- 
livan, of  Boise,  for  respondent. 


AILSHIE,  J.  This  action  was  commencec 
by  the  receiver  of  the  Idaho  State  Bank  for 
the  collection  of  three  promissory  notes,  ex- 
ecuted by  the  appellant,  for  the  aggregate 
sum  of  130,427.32.  The  appellant  set  up  the 
defense  that  the  notes  were  procured  through 
fraud  and  misrepresentation,  and  tba':  the 
receiver  of  the  bank  had  notice  thereof,  or 
was  chargeable  with  notice  of  the  fraud 
practiced,  and  which  entered  into  the  execu- 
tion of  the  notes.  The  court  found  In  favor 
of  the  receiver  of  the  bank,  and  the  defend- 
ant appealed. 

On  the  3l8t  day  of  August,  1910,  the  Idaho 
State  Bank  of  Hailey,  Idaho,  was  closed  by 
the  bank  commissioner  on  account  of  being 
insolvent  and  unable  to  carry  on  Its  business 
in  due  course.  H.  N.  Coffin  was  thereupon 
appointed  receiver  and  duly  qualified  as  such 
on  the  1st  day  of  September.  When  the 
bank  closed,  Leo  Cramer,  vice  president,  di- 
rector, and  general  manager,  was  indebted 
to  the  bank  on  his  individual  and  unsecured 
notes  in  the  sum  of  !f66,72l.70.  His  wlfe^ 
Sarah  Cramer,  was  indebted  on  an  individ- 
ual unsecured  note  in  the  sum  of  $5,081.11, 
and  John  Cramer,  a  brother  of  Leo  Cramer, 
was  Indebted  to  the  bank  on  his  unsecured 
promissory  note  in  the  sum  of  ^,081.11, 
making  an  aggregate  Indebtedness  of  $76,- 
883.92.  When  the  bank  closed,  the  appel- 
lant, Annie  I.  Miller,  had  on  deposit  there- 


in, as  represented  by  certificate  of  deposit, 
the  sum  of  $61,966.16.  She  was  at  the  same 
time  indebted  to  the  bank,  as  evidenced  by 
her  two  promissory  notes,  $14,900,  and  tbe 
further  stun  of  $393.42  overdraft;  and  it 
appears  that  an  agreement  existed  betweea 
appellant  and  the  bank  that  these  notes  and 
any  overdraft  which  she  might  make  on  tb» 
bank  should  be  paid  and  retained  out  of  the 
cash  she  had  on  deposit  in  the  bank,  as  rep- 
resented by  her  certificates  of  deposit.  At 
the  time  the  bank  failed,  Leo  Cramer  was 
the  manager  and  controlling  spirit  In  the 
bank,  and  owned  some  311  shares  of  the  cap- 
ital stock  of  the  bank,  and  the  appellant. 
Miller,  was  at  that  time  in  Europ&  She  did 
not  learn  of  the  failure  of  the  bank  until 
she  landed  in  Quebec,  and  nothing  of  the 
details  of  the  failure  until  she  arrived  In 
Shoshone,  Idaho.  Upon  her  arrival  at  Sho- 
shone', and  before  the  d^arture  of  a  train 
from  Shoshone  to  Hailey,  Leo  Cramer  met 
her  and  took  her  in  his  automobile  to  bis 
home  in  Hailey.  There  he  began  negotiating 
with  her  with  a  view  to  having  her  take  up 
his  indebtedness  of  $76,000  to  the  bank. 
wUch  included  his  individual  note  and  those 
of  his  wite  and  brother — which,  by  the  way. 
all  seemed  to  have  been  his  indebtedness — 
and  to  have  Mrs.  Miller  turn  over  in  pay- 
ment for  these  notes  her  certificate  of  de- 
posit in  the  bank,  and  to  execute  her  Indi- 
vidual note  for  the  balance.  He  at  the  same 
time  promised  and  agreed  to  give  her  collat- 
eral and  securities  of  various  kinds  which, 
be  claimed,  were  far  in  excess  of  this  in- 
debtedness. Cramer  had  been  Mrs.  Miller's 
banker  for  many  years  and  her  confidential 
adviser  In  such  matters.  About  the  28th  of 
Septeml>er,  Cramer  went  to  H.  N.  Coflln,  re- 
ceiver of  the  bank,  with  a  pencil  memoran- 
dum proposing,  in  substance,  an  adjustment 
of  his  indebtedness  to  the  bank  under  the 
foregoing  terms  and  Conditions,  except,  so 
far  as  the  evidence  discloses,  he  did  not  ad- 
vise the  receiver  of  the  consideration  which 
he  was  giving  Mrs.  Miller  for  her  executing 
these  notes  and  turning  over  her  certificates 
of  deposit  and  taking  up  the  Cramer  In- 
debtedness. The  receiver  took  this  memo- 
randum to  his  attorneys  and  had  an  agree- 
ment drawn,  of  which  the  following  is  a 
copy,  and  delivered  it  to  Cramer,  with  direc- 
tion that  Cramer  sign  it  and  have  Mrs.  MK- 
ler  sign  It,  which  was  accordingly  done: 

"Whereas,  the  Idaho  State  Bank  of  Hailey. 
Idaho,  is  insolvent  and  now  In  the  hands  of 
H.  N.  Coffin,  the  duly  appointed,  qualified 
and  acting  receiver  of  said  l>ank; 

"Whereas,  the  undersigned,  Leo  Cramer, 
one  Sarah  Cramer  and  one  Jolm  Cramer, 
are  Indebted  to  the  Idaho  State  Bank,  which 
Indebtedness  is  represented  by  the  following 
notes,  to  wit: 
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Note  No 

2200. 

Leo  Cramer, 

U«,ooo, 

««              <* 

1938, 

«•          «* 

17,734, 

it           •• 

8207, 

it                  M 

8,E00, 

«•           M 

2621, 

•*                  M 

27,600. 

M              ■• 

2202, 

Sarah      '" 

6,000. 

<«              ■( 

2201, 

John,     •■ 

6,000, 

118,000,  ID^.  I  2S9  66 tl6,25«  58 

287  88 18,021  89 

62  89 3,662  89 

1,867  36 28,867  36 

81  11 6,081  11 

81  U 6,081  U 


— and  the  said  Leo  Cramer  desli'es  that  said 
notes  be  paid  and  that  he  be  nUeased  from 
any  further  liability  to  said  baiik;    and 

"Whereas,  the  undersigned,  ^nnle  I.  Mil- 
ler, is  now  the  owner  and  holder  of  the  fol- 
loyring  certificates  of  deposit  Issmed  by  said 
bank,  to  wit: 


notes  therein  provided  for.  The  receiver  bad 
never  seen  Mrs.  Miller  until  she  came  into 
the  bank  to  sign  up  the  notes  which  she  ex- 
ecuted in  pursuance  of  the  terms  of  the 
agreemoit,  and  at  which  time  she  delivered 
to  him  the  certificates  of  deposit.  He  tes- 
tifies that  he  did  not  see  her  any  more  or 


a  D.  No.  316.  H.  B.  Uiller  Eit.,  110,000,   Int.  8168  32 $10,168  32 

C.  D.  No.  862,  Annie  I.   Miller,     21,000,      "     332  64 21,332  64 

C.   D.  No.  468,  Annte  I.  Miller,     30,000,      "     475  2a 80,475  20 


— and  the  said  Annie  I.  Miller  Is  desirous 
of  applying  the  full  amount  of  said  certifi- 
cates of  deitoslt,  and  interest  due  thereon,  In 
payment  of  the  foregoing  described  not^s: 

"Now,  therefore,  in  consideration  of  the 
premises  aforesaid,  the  undersigned,  Leo 
Cramer  and  Annie  I.  Miller,  hereby  agree 
that  the  above  certificates  of  deposit  and  in- 
terest, amounting  to  the  sum  of  $61,966.16, 
shall  be  applied  in  payment  of  the  notes  and 
interest  of  Leo  Cramer,  Sarah  Cramer  and 
.Tohn  Cramer,  aforesaid,  amounting  to  $76,- 
863.92,  and  the  difference  of  114,897.76,  due 
the  said  Idaho  State  Bank  shall  be  assumed 
by  said  Annie  I.  Miller,  and  notes  given  by 
her  to  cover  the  same  as  follows:  $12,000, 
payable  one  year  after  date,  and  $2,897.76, 
payable  February  1,  1911,  and  both  notes 
to  draw  interest  at  the  rate  of  8%  per  an- 
num. 

"And  it  is  further  understood  and  agreed 
that  the  tw^o  notes  of  Annie  I,  Miller,  now 
held  by  the  Idaho  Slate  Bank,  amounting  to 
$14,900.00  shall  be  renewed  for  one  year  at 
8%  interest,  and  the  overdrafts,  $292.42,  and 
Annie  I.  Miller,  administratrix,  $101.70,  to 
l>e  taken  up  by  her  note  for  $394.12,  payable 
one  year  after  date,  with  Interest  at  the 
rate  of  8%  per  annum. 

"And  the  said  Leo  Cramer  further  agrees 
to  turn  over  to  the  Idaho  State  Bank,  with- 
out compensation,  upon  the  acceptance  of 
the  agreepient  by  said  receiver,  capital  stock 
of  said  bank  standing  in  his  name  on  the 
Iwoks  of  said  bank  to  the  amount  of  three 
hundred  eleven  shares,  and  also  certificate 
of  five  shares  in  the  name  of  William  Black, 
and  certificate  of  five  shares  in  the  name  of 
J.  J.  Plumer,  making  a  total  of  three  hun- 
dred twenty-one  shares. 

"In  witness  whereof,  we  have  hereunto  set 
our  hands  this  26th  day  of  September,  1910. 
"[Signed]    Leo  Cramer. 

"Annie  I.  Miller. 

"Witness:     Hugh  Cramer. 

"The  above  and  foregoing  la  hereby  ap- 
proved and  accepted  this  27th  day  of  Sep- 
tember, 1910  H.  N.  Coffin,  Receiver." 

In  pursuance  of  the  terms  of  this  agree- 
ment, Mrs.  Miller  executed  the  promissory 


talk  with  her  until  the  trial  of  this  case. 
The  Cramer  notes,  aggregating  over  $76,000, 
were  surrendered  up  to  Cramer,  and  Mrs. 
Miller's  certificates  of  deposit  were  surren- 
dered up  to  the  receiver  and  canceled,  and 
her  notes,  which  represented  the  difference 
between  the  amount  of  the  Cramer  indebted- 
ness and  her  certificates  of  deposit,  and  also 
the  amount  of  her  individual  Indebtedness 
to  the  banlc,  were  given  to  the  receiver  of 
the  bank,  aggregating  the  sum  of  $30,427.32. 
Cramer  delivered  to  Mrs.  Miller  some  of  the 
securities  which  be  agreed  to  deliver,  and 
failed  wholly  to  deliver  other  secnritiee.  He 
furnished  her  at  the  time  a  memorandum, 
setting  forth  the  list  of  securities  he  prom- 
ised to  give  her  and  the  values  he  placed  on 
the  property,  and  also  the  values  which  be 
gave  as  "selling  values  at  forced  sale."  The 
total  value  placed  on  the  property  by  Cramer 
was  $120,100,  and  the  selling  value  at  forced 
sale  he  placed  at  $61,200.  Mrs.  Miller  did 
not  investigate  the  values  or  condition  of 
these  securities,  but  took  Cramer's  word  for 
It  She  did  not  see  or  consult  with  any  one 
else  but  Cramer.  Cramer  kept  her  at  his 
home  during  all  the  time  these  negotiations 
were  on.  It  turned  out,  however,  that  when 
she  did  find  the  true  situation  the  property 
was  practically  all  Incumbered,  and  that  the 
security  given  was  of  very  little  value.  The 
trial  court  found  that  the  property  was  not 
In  fact  of  the  value  represented  by  Cramer, 
or  anything  like  such  value,  and  that  it  would 
not  have  exceeded  at  the  time  "the  value  of 
more  than  a  few  thousand  dollars." 

The  court  also  finds  that  Cramer  made 
false  and  fraudulent  representations  to  Mrs. 
Miller,  both  as  to  the  solvency  of  the  bank 
and  the  value  of  the  property  he  would  give 
her  as  security,  and  also  with  reference  to 
the  reorganization  of  the  bank,  and  that  he 
deceived  her  and  imposed  upon  her  In  this 
transaction;  and  he  also  finds  that  H.  N. 
Coffin,  the  receiver,  had  no  actual  knowledge 
of  the  fraud  or  misrepresentation  of  Cramer. 
The  only  sum  ever  received  by  Mrs.  Miller 
under  this  agreement  and  transaction  was 
$1,900,  which  was  realized  from  certain  per- 
sonal property  which  Cramer  subsequently 
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sold,  and  tlie  money  ttos  turned  over  to  Mrs. 
Miller  to  apply  ou  his  Indebtedness  to  her. 
It  seems  tbat  at  tlie  same  time  as  these 
transactions  Cramer  was  personally  Indebted 
to  Mrs.  Miller  in  a  sum  to  exceed  $8,000, 
which  was  not  included  in  this  transaction, 
and  on  which  no  settlement  or  adjustment 
was  apparently  made.  Upon  the  trial  ap- 
pellant offered  to  surrender  up  aU  the  se- 
corities  and  money  she  had  received  on  the 
transaction,  to  be  dealt  with  as  the  court 
might.  In  its  judgment,  deem  Just  and  equi- 
table. 

[1,  2]  The  decision  of  this  case  must  nec- 
essarily turn  upon  one  or  both  of  two  legal 
propositions:  First,  it  is  contended  that 
this  is  a  controversy  between  the  maker  and 
payee  of.  promissory  notes,  and  that  the  ac- 
tion Is  subject  to  the  defense  of  any  fraud 
which  may  have  been  practiced  In  procuring 
the  execution  of  the  notes;  and,  second,  it 
is  contended  that  upon  the  unmistakable 
facts  disclosed  by  the  record  the  bank  can- 
not successfully  maintain  that  it  is  a  bolder 
of  this  note  In  due  course,  within  the  pur- 
view and  meaning  of  section  3509  of  the  Rev. 
Codes  and  the  decisions  of  this  court  con- 
struing that  section  and  related  sections  of 
the  statute.  Whiter  v.  Nobs,  19  Idaho,  18, 
112  Pac.  625;  Park  v.  Johnson,  20  Idaho, 
548,  119  Pac.  52;  Shellenberger  v.  Nourse, 
20  Idaho,  323, 118  Pac.  508;  Winter  v.  Hutch- 
ins,  20  Idaho,  749,  119  Pac.  883;  Vaughan 
V.  Johnson,  20  Idaho,  669,  119  Pac.  879;  Park 
V.  Brandt,  20  Idaho,  660,  119  Pac.  877. 

In  support  of  the  first  proposition,  namely, 
that  this  Is  purely  an  action  between  the 
payee  and  maker  of  a  promissory  note,  and 
that  any  fraud  or  misrepresentation  which 
was  practiced  In  procuring  the  execution  of 
the  note  is  chargeable  to  the  payee,  even 
though  that  fraud  was  practiced  by  a  third 
party,  counsel  cite  and  place  special  reliance 
on  Morton  v.  Bogers,  14  Wend.  (N.  X.)  576, 
and  Hackley  v.  Draper,  60  N.  T.  88.  Coun- 
sel for  respondent,  on  the  other  hand,  cite 
a  number  of  authorities  which  hold  that  the 
payee  named  in  a  note.  In  an  action  between 
himself  and  the  maker,  may  often  be  treated 
as  a  bona  fide  holder  with  reference  to  cer- 
tain defenses  of  fraud  or  misrepresentation, 
where  the  fraud  was  practiced  or  the  mis- 
representation was  made  by  a  third  party, 
who  was  not  the  agent  or  representative  of 
the  payee,  and  whose  fraud  or  misrepresenta- 
tion was  imknown  to  the  payee  at  the  time 
of  receiving  the  paper.  Lookout  Bank  v. 
Anil,  93  Tenn.  645,  27  S.  W.  1014,  42  Am. 
St  Rep.  934;  Boston,  etc.,  Co.  v.  Steuer,  183 
Mass.  140,  66  N.  E.  646,  97  Am.  St  Rep.  426; 
Armstrong  v.  Am.  Exc.  Bank,  133  U.  S.  433, 
10  Sup.  Ct  450,  33  L.  Ed.  747;  7  Cyc.  925; 
Eaton  &  Gilbert,  Commercial  Paper,  p.  305. 
Martin  v.  Bogers  and  Hackley  v.  Draper 
clearly  support  the  contention  made  by  coun- 
sel for  appellant  It  is  unnecessary,  how- 
ever, for  us  to  consider  In  this  case  the  ques- 


tion as  to  whether  or  not  a  payee  will  be 
bound  by  fraud  practiced  by  a  third  party  in 
procuring  the  execution  of  the  note,  where 
the  third  party  is  In  no  way  connected  with 
the  payee  in  the  transsctlon,  and  Is  wholly 
a  stranger  to  the  transnction,  so  far  as  the 
payee  is  concerned.  The  facts  of  this  case 
remove  it  from  that  class  of  cases  and  render 
the  authorities  on  that  subject  Inapplicable 
to  this  case.  Here  some  kind  of  considera- 
tion purported  to  pass  from  each  to  all  the 
others.  We  shall  therefore  consider  the  re- 
maining questions  together. 

H.  N.  Coffin,  who  was  receiver  when  this 
transaction  took  place,  testifies  that  he  had 
no  actual  notice  of  any  fraud  or  mlsr^re- 
sentatlon  practiced  by  Cramer,  and  the  court 
so  finds.  The  respondent  therefore  cannot  be 
bound  by  any  actual  notice  that  has  been 
brought  home  to  him.  If  he  is  to  be  bound 
at  all,  it  is  by  constructive  notice  arising 
either  by  operation  of  law,  or  from  other 
facts  and  circumstances  of  which  he  bad 
notice.  Under  the  facts  as  heretofore  recit- 
ed, tlie  receiver  would  not  have  been  justified 
in  believing  or  considering  that  Cramer  was 
acting  as  the  agent  of  Mrs.  Miller.  Neither 
the  letter  of  the  law,  nor  the  equity  of  the 
case,  would  permit  him  to  presume  that 
Cramer  was  representing  himself,  as  be  was. 
In  negotiating  a  transaction  whereby  his 
indebtedness  to  the  bank,  aggregating  $76.- 
000,  was  to  be  paid  off  and  liquidated,  and 
at  the  same  tUne  presume  that  he  was  also 
acting  as  the  agent  of  the  person  who  was 
paying  otT  this  indebtedness  and  Uquldattng 
his  obligation  to  the  Insolvent  bank.  The 
very  statement  of  the  proposition  shows  that 
It  Involves  a  dual  relation  which  he  could 
not,  either  In  law  or  good  conscience,  repre- 
sent, and  the  receiver  of  the  Insolvent  bank 
could  not  be  protected  or  justified  In  assum- 
ing that  Cramer  occupied  this  dual  capacity 
at  one  and  the  same  time.  This  fact  is  made 
more  prominent  when  we  remember  that 
Cramer  had  been  the  controlling  spirit,  the 
vice  president  director,  and  managing  agent 
of  the  bank,  from  the  time  of  Its  organiza- 
tion down  to  the  day  it  closed  Its  doors  as  an 
Insolvent  Institution.  He  was  at  'the  same 
time  the  largest  debtor  to  the  Institution: 
and  it  can  safely  be  said  that.  If  he  himself 
was  solvent  and  had  liquidated  his  own  ob- 
ligation to  the  bank  prior  to  closing  its  doors, 
it  would  not  have  been  at  that  time  under 
the  necessity  of  going  Into  the  hands  of  a 
receiver.  In  the  light  of  these  conditions,  the 
receiver,  who  had  been  appointed  by  the 
court  to  take  charge  of  this  insolvent  Insti- 
tution, could  not  accept  notes  from  Mrs.  Mil- 
ler, who  was  at  the  same  time  one  of  the 
largest  depositors  in  the  bank  and  one  of  the 
very  persons  whom  this  receiver  was  repre- 
senting as  a  trustee,  in  payment  of  the  ob- 
ligations of  this  largest  debtor,  vice  presi- 
dent, and  managing  agent  of  the  Institution, 
Without  making  some  infvestlgatioa  and  in- 
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qulry  as  to  the  cause  and  consideration  for 
a  transaction  of  such  magnitude.  He  must 
know  why  a  maker  of  a  note  of  such  a  large 
sum  Is  executing  and  delivering  It  to  him  as 
the  receiver  of  an  Insolvent  institution. 

The  receiver  of  the  bank  cannot  success- 
fully defend  the  charge  of  fraud  and  mis- 
representation here,  on  the  ground  that  the 
whole  transaction  took  place  between  Cramer 
and  Mrs.  Miller,  and  that  the  whole  consid- 
eration for  these  notes  sued  upon  In  this 
case  passed  from  Cramer  to  the  maker  of 
the  notes.  .  There  were  other  considerations 
as  well,  and  the  receiver  of  the  bank,  -act- 
ing as  trustee  for  the  Institution,  passed  a 
part  of  the  consideration;  and  when  he  en- 
tered into  this  deal  he  became  chargeable 
with  notice  of  the  remaining  consideration 
which  passed  from  the  third  party  to  the 
transaction,  namely,  Cramer.  Cramer's  chief 
purpose  In  this  was  apparently  the  liquida- 
tion of  a  176,000  unsecured  Indebtedness  to 
the  bank.  Incidentally,  according  to  his 
representation  to  Mrs.  Miller,  he  claimed  that 
the  bank  was  in  fact  solvent  and  able  to 
pay  out  dollar  for  dollar,  and  that  by  her 
taking  up  his  obligation  It  could  be  reor- 
ganized and  everybody  be  paid  off  In  full. 
On  the  other  hand,  the  bank  was  securing 
in  this  one  transaction  the  liquidation  of 
$61,000  of  its  liability  to  a  depositor;  in 
other  words,  by  reason  of  this  transaction 
alone  it  reduced  its  liabilities  to  depositors 
in  the  sum  of  |61,000,  and  thereby  Increased 
the  dividends  that  would  be  paid  to  the  oth- 
er depositors  to  that  extent  At  the  same 
time  It  procured  $30,000  worth  of  notes,  ex- 
ecuted by  Mrs.  Miller,  which  the  receiver  tes- 
tified he  considered  good  for  their  face  value. 
Tn  addition  to  this,  the  receiver  of  the 
bank  was  to  receive  321  shares  of  the  cap- 
ital stock  of  the  bank,  300  shares  of  which 
belonged  to  Cramer  and  10  to  Black  and 
Plumer,  as  will  be  seen  from  the  last  par- 
agraph of  the  agreement,  hereinbefore  set 
out  This  agreement  was  drawn  under  the 
direction  of  the  receiver  of  the  bank.  It  is 
true  that  it  was  drawn  from  memoranda  fur- 
nished by  Cramer;  but  the  receiver  certainly 
knew  why  he  was  to  receive  this  bank  stock, 
and  he  must  have  known  that  there  was  a 
consideration  moving  from  some  source  for 
Its  being  turned  over  to  him.  He  testifies 
that  there  had  been  some  talk  between  him 
and  Cramer  with  reference  to  reorganizing 
the  bank. 

It  seems  to  us  that  the  receiver  in  this 
case  was  clearly  chargeable  with  at  least 
constructive  notice  that  Cramer  was  Insolv- 
ent, aa  well  as  the  bank  of  which  he  was 
vice  president,  director,  and  managing  agent 
Good  faith,  at  least,  put  him  on  his  Inquiry. 
The  receiver  had  becm  in  charge  of  this  In- 
Htitutlon  for  about  25  days.  He  had  charge 
of  the  books  of  the  corporation;  he  had 
been  in  a  position  to  know,  at  least,  the  gen- 
eral condition  of  the  institution— who  had 


been  the  stockholders,  directors,  and  agents 
and  employes  of  the  institution.     He  had 
likewise  been  in  a  position  to  know  who 
were  the  depositors,  and  who  the  debtors  of 
the  Institution.    He  was  informed  that  Cra- 
mer was  one  of  the  principal  owners  and  the 
controlling  spirit  in  the  Institution.    He  also 
knew  that  Cramer  was  one  of  the  largest 
debtors  of  the  institution,  and  that  this  In- 
debtedness was  unsecured.    Re  vxu  charge- 
able, therefore,  with  notice  that  Cramer  wot 
either  insolvent  and  unable  to  pay  this  delft, 
or  that  he  teas  so  embarrassed  and  tied  up 
that  he  could  not  pay,  or  that  he  had  de- 
frauded tJte  institution.    One  of  these  con- 
clusions was  inevitable.     These  facts  were 
sufficient  to  put  the  receiver  on  his  inquiry. 
[3]  Two  propositions  are  quite  clear  to  us: 
First,  that  the  receiver  was  so  Identifled  with 
this  transaction  and  took  such  part  as  the 
representative  of  the  bank  as  to  put  him 
on  Inquiry  and  charge  him,  as  the  represen- 
tative of  the  insolvent  Institution,  with  no- 
tice of  the  fraudulent  practices  and  repre- 
sentations of  Cramer,  made  in  securing  the 
execution  of  the  notes,  and  subject  him  as  a 
payee  to  the  defense  thereof;    and,  second, 
that  even  If  the  receiver  could  not  be  held 
as  a  payee  In  the  ordinary  course  of  busi- 
ness, stUl  he  would  not  be  a  bolder  in  due 
course,  within  the  meaning  of  section  3509, 
Rev.  Codes,  for  the  reason  that  under  the 
provisions   of  section   3516   the   burden  of 
proof  was  on  the  receiver  to  show  that  he 
was  a  holder  In  due  course,  and  that  he  had 
no    notice   of   any   facts   or   circumstances 
that  would  put  him  on  inquiry  and  lead  to 
a  discovery  of  the  fraud.    Under  the  provi- 
sions of  section  3516  of  the  Rev.  Codes  and 
the  decisions  construing  the  same  (Winter 
V.  Nobs,  18  Idaho,  18,  112  Pac.  525;   Shellen- 
berger  v.  Nourse,  20  Idaho,  323,  118  Pac. 
608),  whenever  it  is  shown  that  the  title  of 
any  person  who  has  negotiated  an  instru- 
ment was  defective,   the  burden   Is  imme- 
diately transferred  upon  the  holder  to  show 
that  he,  or  some  person  under  whom  he 
claims,  acquired  title  to  the  Instrument  as  a 
holder  in  due  course.    Now,  it  is  successfully 
shown,  and  the  trial  court  has  found,  that 
these   Instruments   were   procured   through 
fraud.    It  thereupon  became  Incumbent  upon 
the  receiver  of  the  bank,  in  order  to  main- 
tain his  action  on  the  notee,  to  show  that  he 
procured  them  In  due  course,  as  defined  by 
section  3509.    If  the  receiver  in  this  case  was 
to  be  held  strictly  under  the  rules  applicable 
to  the  payee  of  a  note,  there  could  be  no 
question  but  that  be  would  be  chargeable  at 
law,  whether  be  knew  it  In  fact  or  not  that 
fraud  had  been  practiced  In  procuring  these 
notes,  and  that  the  title  thereto  was  de- 
fective under  section  3512.    If,  however,  he 
could  successfully  contend  that  he  was  not 
subject  to  the  law  applicable  to  payee,  then 
he  must  recover  as  a  "holder  In  due  course," 
and  the  burden  is  on  him  to  show  this  fact 
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Tbe  facts  and  circumstances,  as  hereinbe- 
fore recited,  were  such  as  to  bring  him  clear- 
ly within  the  rule  heretofore  announced  by 
this  court  (Winter  t.  Nobs,  19  Idaho,  18, 
112  Pac.  525;  Shellenberger  t.  Nourse,  20 
Idaho,  323,  118  Pac.  508;  Park  v.  Johnson, 
20  Idaho,  548,  119  Pac.  52),  and  it  would 
be  necessary  for  the  court  to  depart  from  the 
rule  adhered  to  in  all  these  cases  In  order 
to  sustain  the  judgment  in  this  case.  This 
question  has  been  considered  by  the  court 
so  repeatedly  that  It  Is  no  longer  an  open 
question  in  this  state.  We  are  satisfied  that 
the  rule  announced  in  these  cases  Is  In  ac- 
cordance with  the  statute  and  the  dictates  of 
Justice  and  sound  public  policy.  To  aUow 
the  banlc  to  retain  Mrs.  Miller's  certificates 
of  deposit  and  collect  these  notes,  and  the 
depositors  to  have  such  an  advantage  as  this 
would  give  them,  seems  unfair  and  inequita- 
ble, and  we  cannot  approve  of  so  doing. 

The  Judgment  in  this  case  should  be  re- 
versed; and  it  is  so  ordered,  and  tbe 
cause  is  remanded,  with  direction  to  take 
further  proceedings  in  accordance  with  the 
views  herein  expressed.  Costs  awarded  in 
ftvor  of  appellant 

In  this  case  Justice  SULLIVAN  was  dls- 
qualMed,  and  Judge  DAVIS  of  the  district 
court  was  called  to  sit  in  his  stead,  under 
the  provisions  of  section  6,  art  S,  of  the 
Constitution. 

STEWART,  C.  J.,  concurs. 

DAVIS,  District  Judge  (dissenting).  I  re- 
gret that  my  view  of  this  case  makes  it 
necessary  for  me  to  dissent  from  the  conclu- 
sion reached  by  the  majority  of  this  court 

One  of  the  principal  questions  for  consid- 
eration is  as  to  whether  of  not  a  payee  of  a 
promissory  note  may  become  the  holder 
thereof  in  due  course,  with  a  right  to  en- 
force payment  against  the  maker,  free  from 
any  defect  And  the  authorities  definitely 
furnish  an  answer  in  the  afilrmatlve.  Look- 
out Bank  v.  Aull,  93  Tenn.  646,  27  S.  W. 
1014,  42  Am.  St  Rep.  934;  Jordan  v.  Jor- 
dan, 10  Lea  (Tenn.)  124,  43  Am.  Rep.  301; 
Cherry  v.  Frost,  7  Lea  (Tenn.)  1;  Passump- 
slc  Bank  v.  Goss,  31  Vt  315;  DeardorfC  v. 
Foresman,  24  Ind.  481;  Smith  v.  Moberley, 
10  B.  Mon.  (Ky.)  269,  62  Am.  Dec.  543; 
Armstrong  v.  American  Exc.  Bank,  133  U. 
S.  433,  10  Sup.  Ct.  450,  83  L.  Ed.  747 ;  Bos- 
ton, etc.,  Co.  V.  Steuer,  183  Mass.  140,  66 
N.  E.  646,  97  Am.  St  Rep.  427;  Watson  v. 
Russell,  3  Best  &  S.  34;  Nelson  v.  Cowing, 
6  Hill,  336;  7  Cyc.  925,  note;  Eaton  & 
Gilbert  on  Ck>mmercial  Paper,  p.  305. 

It  is  finally  established  by  the  findings  of 
the  district  court,  fully  supported  by  the  evi- 
dence, that  Mrs.  Miller  and  Cramer  made  a 
separate  contract  previous  to  the  transaction 
wherein  the  receiver  Joined  them  in  making 
the  agreement  in  which  the  notes  sued  on 
herein  were  given  as  part  consideration.    In 


making  such  previous  contract,  unknown  to 
the  receiver  of  the  bank,  Cramer  committed 
a  fraud  upon  Mrs.  Miller,  and  falsely  prom- 
ised to  give  her  certain  property  and  securi- 
ties as  consideration  for  certain  certificates 
of  deposit  and  notes  to  be  delivered  by  her, 
provided  such  certificates  of  deposit  and 
notes  could  be  used  in  a  proposed  compro- 
mise settlement  between  them  and  the  re- 
ceiver of  the  Idaho  State  Bank.  Thereupon 
Cramer  made  a  proposition  to  the  receiver, 
which  was  accepted  by  him.  And  in  pursu- 
ance thereof  an  agreement  was  entered  into 
by  Mrs.  Miller  and  Cramer  and  the  receiver, 
which  was  approved  by  the  Judge  of  the  dis- 
trict court  The  notes  in  controversy  here, 
payable  to  the  receiver  of  the  bank,  were 
executed  by  Mrs.  Miller  and  delivered  to 
the  receiver  in  accordance  with  the  terms  of 
each  of  such  contracts,  entirely  free  from 
fraud  or  false  representations  on  his  part, 
or  by  any  one  in  his  behalf.  And  In  my 
opinion  the  receiver  had  no  Information  of 
such  facts  or  circumstances  as  would  rea- 
sonably put  him  on  inquiry,  or  amounted  to 
bad  faith  when  he  accepted  such  notes. 

The  status  of  principal  and  agent  did  not 
exist  In  any  way,  since  each  party  acted 
entirely  on  his  own  account  in  making  such 
contract.  In  making  the  compromise  settle- 
ment with  Mrs.  Miller,  the  receiver  did  not 
stand  in  the  position  of  trustee,  guardian, 
or  protector  of  her  interests.  All  that  was 
required  of  him  was  that  he  deal  in  good 
faith  on  a  fair,  equitable  basis,  without  de- 
ception or  misrepresentation.  And  this  he 
did. 

The  district  court  found,  with  reference 
to  the  contract  signed  by  the  receiver,  "that 
in  pursuance  to  said  agreement  all  parties 
thereto  complied  with  the  terms  and  condi- 
tions thereof."  It  is  clear  from  the  evidence 
that  the  receiver  faithfully  complied  in  every 
respect  with  the  terms  of  the  contract  en- 
tered into  by  him,  and  that  Cramer  also  did 
everything  required  of  him  by  such  contract. 
Even  though  the  burden  is  upon  the  receiver 
to  prove  that  he  acquired  title  to  such  notes 
in  due  course  of  business,  the  evidence  clear- 
ly establishes,  to  my  mind,  that  he  received 
such  notes  in  good  faith  and  for  a  valuable 
consideration,  without  notice  of  any  infirmi- 
ty in  the  instruments,  and  that  he  became  a 
bona  fide  holder  thereof.  Every  element  of 
the  contract  with  which  the  receiver  was 
connected  was  fair  and  equitable,  and  was 
faithfully  executed  by  all  parties  thereto. 

But  the  judgment  of  the  majority  of  this 
court  in  effect  charges  the  receiver  with  no- 
tice of  the  terms  and  conditions  of  another 
separate  and  distinct  agreement  privately 
entered  into  by  Cramer  and  Mrs.  Miller  pri- 
or to  any  .  negotiations  with  him.  And  it 
does  not  seem  just  to  me  that  a  payee  of 
promissory  notes  received  under  such  cir- 
cumstances should  be  charged  with  notice  of 
the  terms  of  such  a  prior  aud  private  cou- 
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tract,  eren  though  made  by  parties  who  later 
join  with  such  payee  In  another  agreement 
affecting  the  same  subject  matter.  To  so 
hold  imposes  npon  such  a  taker  of  a  promis- 
sory note  a  Tery  serious  burden. 

For  these  reasons,  it  does  not  appear  to 
me  fair  or  reasonable  to  charge  the  receiver 
with  constructive  notice  of  the  fraud  com- 
mitted by  Cramer,  even  though  the  receiver 
may  have  been  aware  of  the  relations  of 
tile  parties  and  the  condition  of  their  afTalrs, 
as  set  forth  in  detail  in  the  majority  opin- 
ion, and  assigned  therein  as  facts  tliat  should 
have  put  the  receiver  on  notice  as  to  the 
terms  of  the  understanding  t)etween  Cramer 
and  Mrs.  Miller,  wherein  the  fraud  was  com- 
mitted. 

In  my  opinion,  the  jodgment  of  the  dis- 
trict court  should  be  affirmed,  and  the  re- 
ceiver of  the  Idaho  State  Bank  should  not 
be  charged  with  constructive  notice  of  the 
conditions  of  the  purely  ^personal  and  pri- 
vate contract  between  Mrs.  Miller  and  Cra- 
mer, entirely  applicable  to  themselves  and  of 
no  concern  to  such  receiver. 


(43  Mont.  535) 

SMITH  V.  SMITH  et  aL 
(Supreme  Court  of  Montana.    June  10,  1912.) 

1.  Executors  and  Administrators  ($  380*) 
— Sales  and  Convetancbs— Evidence. 

In  an  actioa  to  set  aside  a  sale  by  an  ex- 
ecutor of  sbares  of  capital  stock  in  a  sheep 
ranch,  evidence  held  to  show  that  the  executor 
and  the  purchaser,  who  later  became  the  pres- 
ent plaintiff's  guardian,  dealt  at  arm's  length, 
and  that  the  act  of  the  guardian  was  in  good 
faith,  in  the  exercise  of  a  sound  discretion, 
and  with  no  intention  to  defraud  his  ward. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  jig  1545,  1553, 
15.'>5-1564,  1567;   Dec.  Dig.  §  380.*] 

2.  Guardian  and  Ward  (|  63*)— Custody 
and  Care  of  Ward's  Estate— Fraudulent 
Tban.sactions— Insufficiency  of  Interest 
Chaboed. 

Though  a  guardian  in  his  settlement,  should 
have  been  charged  a  greater  rate  of  interest, 
and  for  a  longer  period  of  time,  than  was  ac- 
tually done,  such  facts  will  not,  by  relation, 
characterize  as  fraudulent  and  void  prior  trans- 
actions, which  were  in  themselves  honest  and 
free  from  actual  fraud. 

[Ed.  Note. — For  other  cases,  see  Guardian 
and  Ward,  Cent.  Dig.  {  107;   Dec.  Dig.  |  63.*] 

3.  Guardian  and  Ward  (§  105* )— Custody 
AND  Care  op  Estate— Purchase  of  Ward's 
Property— Technical  Fraud— Equitable 
Relief. 

Where  the  guardian  purchased  the  shares 
of  stock  in  a  sheep  ranch  belonging  to  his 
ward,  in  good  faith  and  for  its  full  value,  and 
accounted  for  and  turned  over  to  such  ward,. 
on  hid  majority,  all  of  the  sum  due  thereon, 
ponity  will  not  interfere  to  set  the  sale  aside 
for  technical  fraud  on  the  part  of  the  guardian 
in  taking  the  money  turned  over  to  him  bv 
the  executor  on  his  appointment  to  pay  back 
the  money  borrowed  to  purchase  his  ward's  in- 
terest. 

(IC<1.  Note. — For  other  cases,  see  Guardian 
and  Ward,  Cent.  Dig.  i§  383-389;  Dec.  Dig.  { 
lOO.'l 


4.  Embezzlement  (I  18*)— Elements. 

Under  Rev.  Codes,  {  8656,  which  provides 
that  "every  person  acting  as  •  ^  •  guard- 
ian   *    •    •    who  secretes,  withholds  or  other- 


wise appropriates  to  his  own  use 


any 


money  •  •  *  in  bis  possession  or  custody, 
by  virtue  of  his  office,  employment  or  appoint- 
ment, is  guilty  of  larceny,"  a  guardian,  who 
gave  ample  security  to  account  for  all  funds 
coming  into  bis  hands,  who  was  personally 
able  to  raise  the  amount  thereof  on  demand, 
who  sincerely  believed  that  he  was  acting  le- 
gally and  for  the  best  interest  of  his  ward, 
and  who  did  in  fact  account  for  all  moneys 
paid  over  to  him,  was  not  guilty  of  larceny, 
though  he  technically  appropriated  the  funds 
intrusted  to  him  to  his  own  use  in  paying  up 
the  indebtedness  incurred  by  him  in  purchas- 
ing his  ward's  interest  in  a  sheep  ranch  of 
which  he  and  the  ward's  father  had  been  joint 
owners. 

[Ed,  Note.— For  other  cases,  see  Embesile- 
ment,  Cent.  Dig.  {  20:    Dec.  Dig.  i  18.*] 

Appeal  from  District  Court,  Meagher  Conn- 
ty;   W.  R.  C.  Stewart,  Judge. 

Action  by  William  J.  Smith  against  Mary 
M.  Smith,  as  executrix,  and  others.  From 
a  judgment  for  defendants,  plalntUC  appeals. 
Affirmed. 

Wm.  Scallon,  of  New  Tork  City,  and  T.  J. 
Hoolan  and  Walsh  &  Nolan,  all  of  Helena, 
and  T.  F.  Nolan,  of  Butte,  for  appellant 
li.  O.  Evans,  of  Butte,  Mclntire  &  Mclntlre 
and  R.  Lee  Word,  all  of  Helena,  for  respond- 
ents. 

SMITH,  J.  This  Is  a  suit  In  equity,  the 
purpose  of  which  la,  In  effect,  to  set  aside  a 
sale  of  40,983%  sbares  of  the  capital  stock 
of  the  Smith  Bros.  Sheep  Company,  made  by 
Nai>oleon  B.  Smith,  as  executor  of  the  last 
will  and  testament  of  William  A.  Smith, 
deceased,  to  John  M.  Smith  in  his  llfetnne, 
and  to  obtain  an  accounting.  The  plaintiff 
is  a  son  and  one  of  three  heirs  at  law  of 
William  A.  Smith,  deceased.  His  two  sisters, 
Annie  Maud  Kahle,  residing  In  the  state  .of 
Ohio,  and  Nellie  Mae  Moore,  a  resident  of 
the  state  of  Missouri,  are  the  other  heirs  at 
law  of  their  father.  A  suit,  similar  to  the 
instant  one,  was  begun  in  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Montana  by  Nellie  Mae  Moore;  that  court 
entered  a  decree  In  favor  of  the  defendants, 
which  was  reversed  on  appeal  by  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit;  the 
latter  court  ordering  a  decree  In  favor  of 
the  complainant  substantially  as  prayed  for. 
This  cause  was  tried  to  the  district  court  of 
Meagher  county,  sitting  without  the  aid  of  a 
jury.  The  result  was  a  decree  or  judgment 
in  favor  of  the  defendants,  from  which,  and 
an  order  denying  a  new  trial,  the  platntltT 
has  appealed.  The  action  was,  by  stipulation, 
submitted  to  the  district  court  on  a  printed 
transcript  of  the  evidence  taken  in  the  case 
of  Nellie  Mae  Moore  against  the  defendants, 
theretofore  heard  In  the  federal  court,  sup- 
plemented by  a  brief  examination  of  the 
plaintiff   touching   the   circumstances   under 
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whlcb  he  made  settiement  with  his  guardian, 
John  M.  Smith,  on  arriving  at  his  majority. 
As  stated  in  the  brief  of  counsel  for  the  ap- 
pellant, "the  cause  is  before  tills  court  for 
determination  on  Identically  the  same  evi- 
dence on  which  it  was  heard  in  the  Circuit 
Court  of  Appeals."  We  therefore  take  the 
following  statement  of  facts  from  the  opinion 
in  that  case  (see  Moore  v.  Smith,  182  Fed. 
640,  106  C.  C.  A.  78): 

"The  record  shows  that  for  many  years 
John  M.  Smith  and  William  A.  Smith,  who 
were  brothers,  were  the  owners  of  a  large 
amount  of  land  in  the  state  of  Montana,  up- 
on which  they  carried  on  the  sheep,  cattle, 
and  horse  business.  At  first  they  managed 
the  business  themselves;  but  in  1890  they 
organized  a  corporation  under  the  laws  of 
Montana,  under  the  name  of  Smith  Bros. 
Sheep  Company,  to  which  corporation  they 
conveyed  all  of  their  property.  -Each  of 
them  was  married,  and  to  the  wife  of  each 
was  given  6,000  shares  of  the  capital  stock 
of  the  company,  which  amonnted  to  250,000 
shares.  The  remainder  of  the  Btotii.  was 
divided  equally  between  the  brothers.  The 
wife  of  William  A.  Smith  deserted  him  in 
1891,  leaving  three  small  children,  the  oldest 
a  boy,  then  seven  years  old,  and  two  younger 
girls,  the  older  of  whom  was  the  complainant 
in  this  case,  and  is  the  appellant  here. 
These  children  William  A.  Smith  subsequent- 
ly sent  to  live  with  their  aunt,  a  Mrs.  Reyn- 
olds, in  Ohio,  who  was  a  sister  of  the  two 
brothers.  Napoleon  B.  Smith,  who  was  their 
nephew,  was  an  attorney  at  law  residing  at 
White  Sulphur  Springs,  Meagher  county, 
Mont.,  In  which  county  most  of  the  property 
of  the  brothers  was  situated,  and  In  which 
they  both  resided.  William  A.  Smith  died 
there  on  February  13,  1897,  and  on  his  death- 
bed made  his  will,  which  was  drawn  by 
Napoleon  B.  Smith,  by  which  will  he  left 
all  of  his  estate  to  his  three  children  and 
appointed  his  said  nephew  executor  thereof. 

"During  the  course  of  his  examination  as 
a  witness,  John  M.  Smith  was  asked  what, 
if  any,  request  his  brother  William  made  of 
him  in  bis  last  illness  regarding  his  children, 
and  answered:  'A.  The  last  words  that  he 
said  to  me  was:  "N.  B.  Smith  la  my  ad- 
ministrator, and  he  will  attend  to  the  affairs 
In  that  way;  and  I  want  you  to  look  after 
the  interests  of  my  children."  Those  were 
the  dying  words  that  be  said.  Q.  And  did 
you  say  you  would?  A.  I  said  I  would,  and 
I  have,  faithfully.'  At  the  time  of  his  death, 
William  A.  Smith  was  the  owner  of  122,950 
shares  of  the  stock  of  the  Smith  Bros.  Sheep 
Company;  John  M.  Smith  then  owning  a 
majority  of  the  stock. 

"The  case  shows  that  John  M.  Smith  was 
himself  then  in  poor  health,  as  was  his  wife, 
and  that  in  consequence  he  spent  much  of 
bis  time  at  Pasadena,  Cal.,  where  he  was  at 
the  time  of  much  of  the  correspondence  here- 
inafter referred   to.     Some  time  after  the 


business  was  Incorporated,  one  McNau^t, 
who  was  a  brother-in-law  of  John  M.  Smith, 
became  manager  of  the  property  under  the 
supervision  and  direction  of  the  latter.  The 
will  of  William  A.  Smith  was  admitted  to 
probate,  and  Napoleon  B.  Smith  became  ex- 
ecutor of  his  estate.  After  the  death  of  Wil- 
liam A.  Smith,  and  because  of  the  age  and 
poor  health  of  John  M.  Smith,  and,  perhaps, 
from  other  reasons,  both  John  M.  Smith  and 
the  executor  became  desirous  of  selling  the 
whole  property.  A  sole  by  John  M.  Smith 
of  his  majorl^  of  the  stock  to  a  stranger 
might  have  worked  to  the  Injnry  of  the 
minority  Interest  of  the  children  of  the  de- 
ceased William  A.  Smith,  so  that  both  John 
M.  Smith  and  the  executor  of  the  estate  of 
William  A.  Smith  became  de^rous  that  both 
interests  be  sold  together.  Repeated  efforts 
in  that  behalf  failed  of  accomplishment 

"On  the  23d  of  November,  1897,  McNaught 
asked  for  an  option  of  purchase,  to  mn  until 
the  end  of  the  year,  on  all  of  the  property, 
free  of  debts,  except  future  payments  on  cer- 
tain railroad  land  contracts,  on  which  appli- 
cation J.  M.  Smith  indorsed  this:  'My  flguers 
is  two  hundred  and  twenty  thousend.  220,000 
subject  to  the  approvel  of  Mary  Smith  (wife 
of  John  M.  Smith)  &  N.  B.  Smith  to  date 
from  Jan.  1, 1892,  time  to  complete  sale  about 
to  the  10  of  Jan.,  189&  J.  M.  Smith.'  The 
executor  of  the  estate  of  William  A.  Smith 
indorsed  thereon  the  following:  'In  case  a 
buyer  can  be  found  for  the  property  at  the 
amount  above  stated  I  will  immediately  make 
application  to  the  district  court  of  Meagher 
county,  Montana,  to  sell  the  interest  of  the 
estate  of  W.  A.  Smith,  deceased.  In  said 
property  at  the  rate  above  stated.  [Signed] 
N.  B.  Smith.' 

"The  evidence  shows  that  the  executor  re- 
garded the  estimate  of  John  M.  Smith  as  to 
the  value  of  the  property  at  the  tUne  too 
high,  as  did  others. 

"On  the  14th  of  December,  1897,  John  M. 
Smith  wrote  a  letter  from  Martinsdale,  Mont, 
to  the  executor,  which  reads  in  part  as  fol- 
lows: 'N.  B.  Smith— Der  Sir  &  Nefue: 
*  *  *  Mr.  McNaught  is  back  from  Helena 
he  could  not  get  a  party  to  take  hold  of  the 
property,  but  I  think  the  chance  will  be  bet- 
ter next  summer  I  want  to  sell  out  so  as  to 
go  some  plase  that  I  can  be  with  my  fomley 
&  can  send  Stanley  [his  son]  to  school  as 
long  as  I  hold  It  I  can't  be  sadesfied  away 
from  it  &  I  dont  want  to  sell  out  &  leave  the 
chlldrens  interest  in  It  I  think  the  coming 
year  will  be  the  time  to  let  gow  of  the  In- 
tire  plant  yon  can  at  the  next  turm  'get  a 
permit  to  sell  wills  Intrest  at  anney  time 
that  we  can  get  fair  value  for  it  then  we 
can  go  ahead  with  it  when  the  opertunity 
Shows  up  I  think  it  will  be  well  to  arange 
that  the  text  turm  of  Court  I  dont  think 
that  we  will  sell  much  befoar  next  July  or 
Auges  but  I  dew  want  to  sell  as  soon  as 
we  can  to  advantage  if  I  was  yong  I  would 
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not  calr  to   sell  for  it  Is  a  good  property 
well  manaKed  at  what  I  ask  for  it' 

"Tbe  re<M>rd  shows  that  on  the  24th  day 
of  January,  1898,  the  Judi^  of  tbe  probate 
conrt  made  an  order,  based  upon  the  appli- 
cation of  tbe  executor,  authorizing  blm  to 
sell  all  of  the  122,950  shares  of  the  stock 
of  the  company  belonging  to  the  estate  of 
William  A.  Smith,  deceased,  'at  private  sale 
and  without  previous  notice,  provided  that 
said  personal  property  be  sold  at  a  sum  not 
less  than  seventy-five  thousand  dollars,  and 
may  indorse  said  stock  for  the  purpose  of 
said  sale,  and  may  do  all  other  acts  req- 
uisite for  the  purpose  of  said  sale,  and  may 
do  all  other  acts  and  things  requisite  and 
necessary  to  transfer  all  of  the  interest  of 
said  estate  in  and  to  said  stock'  and  the 
property  represented  by  said  stock.  That 
said  stock  be  present  at  tbe  time  of  said 
sale,  and  that  said  executor  present  to  this 
court  at  tbe  next  term  thereof  after  such 
sale,  an  account  of  sale,  verified  by  liis  af- 
fidavit' 

"On  tbe  18th  of  the  following  March,  John 
M.  Smttb  wrote  a  letter  from  Helena,  Mont, 
to  tbe  execntor,  which  is  In  part  as  follows: 
•Mr.  N.  B.  Smith— Dear  Nefue:  I  wish  to  get 
the  least  price  that  you  can  excep  for  the 
children  stalk  [stock]  I  may  have  to  dew 
some  fignering  to  sell  the  Plant  &  In  case 
I  knawed  fest  how  much  I  could  drop  and 
pay  all  debts  it  would  give  me  a  chance  to 
handel  my  self  what  would  you  give  me  a 
opten  on  the  Stodc  after  tbe  debt«  Is  payed 
I  think  yon  said  tbe  order  was  for  you  to 
sell  for  $75,000  but  we  think  we  can  dew 
better  then  that  I  think  I  can  g«t  them  80 
or  85,000  out  it  clear  for  them  now  can  you 
name  enney  price  that  would  soat  you  to 
give  a  opcben  on  so  I  might  have  a  maregen 
to  mark  [work]  on  think  the  matter  over  & 
let  me  know.     [Signed]    J.  M.  Smith.' 

"On  March  26,  1898,  the  executor  replied, 
as  follows:  'Office  of  N.  B.  Smith,  County 
Attorney,  Meagher  C!ounty.  White  Sulphur 
Springs,  Mont.  March  25,  1898.  Dear  Uncle: 
Tour  letter  In  regard  to  tbe  stock  of  the  es- 
tate came  to  band.  I  have  been  thinking 
over  the  matter.  I  think  rather  than  see  a 
sale  go  by  I  would  be  willing  to  take  $85,000 
for  tbe  stock.  I  want  to  do  what  is  fair  by 
the  estate  and  also  by  you.  I  want  to  see  a 
sale  go  through  in  some  shape,  but  at  the 
same  time  I  want  to  do  the  best  I  can  for 
tbe  estate.  I  would  want  tbe  $86,000  alone 
for  tbe  stock,  and  the  party  who  gets  the 
stock  to  pay  all  the  debts  of  the  company, 
and  also  that  the  sheep  company  cancel 
whatever  debts  it  might  have  against  the 
AUre  or  Blackbawk  Mining  Companies. 
Yours  truly,  [Signed]    N.  B.  Smith.' 

"On  July  2,  1893,  John  M.  Smith  wrote  to 
the  executor,  as  follows:  'Smiths  Ranch, 
July  2,  1898.  N.  B.  Smith— Dear  Nefue:  I 
have  been  figerln  Since  you  laft  on  this 
Sheep  Sale  you  know  that  our  Judgment 


dlfeis  as  to  the  value  of  the  property  you 
being  wiUen  to  take  less  then  would  sadesfy 
me  &  thaugbt  that  you  would  rether  than 
miss  a  sail  would  take  $80,000  for  the  pert 
you  represent  rether  then  miss  a  sail  it 
was  on  that  bases  that  I  made  my  offer  to 
Mc  My  offer  gave  me  a  maregen  that  would 
sadesfy  me  but  I  dont  have  a  small  margen 
It  cuts  me  down  so  low  tliat  I  dont  feal 
sades&ged  if  I  bad  made  my  figers  with  the 
intent  of  giving  you  tbe  tieneflt  of  my  Judg- 
ment I  should  have  plase  my  figers  higher 
then  I  did  so  you  can  see  that  your  este- 
mate  throwed  me  off  In  my  calculation  & 
will  bring  be  out  with  less  money  then  is 
sadesfactery  to  me  &  Mary  I  told  her  as 
yon  was  willing  to  take  less  then  I  thought 
the  stock  worth  &  I  was  willing  to  take 
80,000  that  I  would  have  a  margin  to  work 
on  Sl  host  my  offer  acorded  now  under  theas 
circumstances  I  think  you  can  afoard  to  take 
$84,000  as  your  figers  estemate  85,000  now 
If  I  can  have  a  small  margen  to  work  on  as 
I  dont  know  Jest  what  it  will  take  to  Squair 
all  debts  but  I  think  if  I  can  get  yours  at 
84,000  that  I  will  still  bave  a  small  margein 
to  work  on  if  this  deel  goes  but  I  would 
not  be  sadesfied  to  take  the  offer  &  devide 
equel  as  our  Judgment  dlfered  as  to  value 
I  made  the  offer  below  what  I  should  bave 
done  If  I  had  not  has  some  aserence  that 
you  would  take  80,000  for  the  interest  now 
if  you  think  you  can  take  84,000  I  think 
that  will  l>e  very  dose  to  to  it  if  the  sail 
goes  If  you  cant  aford  to  take  that  Mary 
may  not  sell  her  stock  &  and  that  will  spoil 
the  sale  If  amy  can  be  made  atalL  let  me 
know  at  onse  So  I  cam  calculat  acorden. 
Tour  uncel,  John  M.  Smith.  If  we  dont  sell 
this  time  we  may  get  that  much.' 

"December  30,  1898,  came  without  the  ef- 
fecting of  any.  sale,  although  strenuous  ef- 
forts in  that  behalf  were  made  by  John  M. 
Smith  (to  one  Miles,  among  others),  as  well 
as  by  McNaught.  On  the  day  last  mention- 
ed, Henry  MeiU  made  to  the  executor  the 
cash  offer  of  $80,000  for  the  stock  b^onglng 
to  tbe  estate.  Tbe  next  day  the  executor 
wrote  to  Jobin  M.  Smith  this  letter:  'Office 
of  N.  B.  Smith,  Connty  Attorney,  Meagher 
County.  White  Sulphur  Springs,  Mont,  Dec. 
31,  1898.  Dear  Uncle:  Nelll  of  Helena  was 
in  to  see  me  yesterday  in  regard  to  the 
ranch  property.  He  wanted  an  option  on  my 
interest  I  told  him  I  could  not  give  it  at 
this  time  as  I  had  let  you  have  an  option. 
If  you  are  figuring  on  Miles  making  a  trade 
I  think  you  bad  better  look  for  other  par- 
ties. NeiU  thinks  he  can  sell  tbe  property. 
I  am  very  anxious  to  do  something  vrlth  tbe 
property  as  I  feel  that  tbe  estate  is  going 
to  lose  money  by  holding  it  Heitman  and 
Danzer  have  a  large  number  of  sheep  feed- 
ing in  east  and  it  is  the  prevailing  opinion 
of  those  who  know  that  they  will  lose  from 
50  cents  to  a  dollar  a  head  on  the  transac- 
tion.   Neill  said  he  would  make  me  a  cash 
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offer  of  $80,000  for  the  estate's  interest  in 
the  property.  If  yon  will  make  me  a  cash 
offer  of  $85,000  you  can  have  the  property. 
I  told  NeiU  I  would  not  make  such  an  offer. 
•  McXaught  writes  me  that  you  now  owe  the 
company  $13,839.35,  and  that  the  company 
will  have  to  commence  borrowing  money.  If 
you  do  not  take  the  stock  it  would  be  your 
duty  to  put  your  note  In  to  the  company  for 
the  amount  so  that  the  company  could  raise 
the  money  on  the  same  to  carry  on  the  busi- 
ness. Under  our  law  the  only  way  money 
can  be  drawn  out  of  a  company  by  a  stock- 
holder is  by  declaring  so  much  dividend  on 
each  share  of  stock.  I  do  not  make  the  sug- 
gestion to  hurt  your  feelings,  but  you  know 
yourself  that  such  large  transaction  should 
not  be  carried  on  in  such  a  loose  way. 
Please  let  me  hear  from  you  in  the  matter. 
We  are  all  well.  I  wish  you  all  a  happy 
new  year.  I  got  a  letter  from  Bamea  at 
/  your  place.  Give  all  the  Montana  people 
iny  best  regards.    Your  nephew.' 

"On  the  14th  of  January,  1899,  John  M. 
Smith  wrote  to  Mr.  George  L.  Ramsey,  cash- 
ier of  the  Union  Bank  &  Trust  Company, 
Helena,  Mont,  this  letter:  'Pasadena,  Cal., 
Jan.  14,  1899.  Mr.  George  L.  Ramsey,  Hel- 
ena, Mont.:  Would  your  bank  lone  ninty 
thousand  dollars  to  me  &  take  the  entire 
stock  of  the  Smith  Bros.  Sheep  Co.  as  se- 
curity. I  consider  it  gilt  edge  I  am  about 
to  buy  the  estates  intrest  I  will  onley  want 
it  ontell  I  can  make  a  sale  of  the  property 
perheps  4  or  5  months.  Wire  me  your  lowest 
rate  of  Intrest  &  if  I  can  get  it  wire  at  my 
expense  all  the  compny  owes  is  the  $2,000 
that  I  sent  the  Note  for  the  othr  day.  Yeus 
Truely,  J.  M.  Smith.' 

"Two  days  thereafter,  to  wit,  January  16, 
1899,  John  M.  Smith  wrote  from  Pasadena, 
Cal.,  to  the  executor  at  White  Sulphur 
Springs,  Mont,  as  follows:  'N.  B.  Smith- 
Dear  Nefue:  W.  S.  Springs.  I  wired  you 
tliat  I  would  except  your  offer  for  the  Stock 
of  the  Sheep  plant  beloning  to  the  children  I 
have  not  herd  from  Miles  yet  if  he  makes  a 
raise  I  will  pay  you  the  $90,000  If  he  falls  I 
will  give  you  the  $85,000  that  you  aske  you 
of  corse  would  put  it  in  govemont  bonds  if 
you  tiad  it  now  to  make  things  safe  &  you  be 
absoiutly  safe  I  will  give  you  all  of  the  Sheep 
I'ompany  Stock  to  hold  as  security  for  the 
payment  of  the  $85,000  &  I  will  pay  the  samt, 
interst  that  you  would  get  on  Gov  bonds  & 
pay  you  3  times  per  year  ontlll  I  can  sell  oui 
to  advantage  then  you  will  be  safe  &  If  enny 
one  is  loseer  it  will  be  me  &  I  am  willing  to 
take  the  chances  they  never  will  be  a  time 
but  what  the  hole  business  will  bee  the  best 
security  for  that  amount  but  I  dont  intend 
to  hold  it  very  long  at  enny  time  that  I  can 
make  a  good  sale  I  will  pay  off  your  $85,000 
I  think  this  the  best  way  for  us  to  close  up 
business  I  intend  never  to  run  less  than  40,- 
000  head  of  she^  on  the  ranch  as  long  as  I 
have  ennything  to  dew  with  it  by  you  hold- 


ing all  the  stock  as  Security  no  one  could  com 
in  ontlll  your  Note  is  payed  first  I  never 
tried  to  get  In  debt  much  enny  more  aa  I  in- 
tend to  keep  close  payed  up  all  land  pay- 
ments &  Taxes  &  keep  the  Smith  Bros  Sheep 
Co  Cr  as  good  as  lias  always  bin  you  can 
get  up  the  papers  so  you  ar  safe  &  at  the 
same  time  gives  me  a  chance  to  handel  my 
self  to  advantage  if  Miles  fails  you  &  Mac 
can  fix  things  so  that  I  will  not  have  to 
come  ontiU  Apr  or  May  or  may  you  can  send 
the  Papers  down  bear  for  I  and  Mary  to 
signe  I  will  pay  all  revenewe  Stamps  requires 
I  don't  think  you  will  have  to  pay  taxes  on 
the  $85,000  while  it  is  repsented  by  the  Smith 
Bros  She^  Co  Stok  as  I  have  to  pay  on  all 
the  property  if  you  did  have  to  pay  taxes  I 
will  agree  to  pay  it  for  yon  So  It  will  leave 
it  Just  the  same  as  gov  bonds  now  I  hope 
you  will  consider  this  &  after  Feb  the  first 
proceed  to  fix  up  the  papers  or  soaner  If  you 
wish  I  could  borrow  the  money  of  the  Bank 
at  Helena  by  giving  the  sae  seclorty  but  I 
would  soaner  deel  with  yon  &  you  ar  Jest  as 
safe  as  tho  you  had  gov  bonds  let  me  hear 
from  yon  at  once  &  oblige.    Tour  nncel  John.' 

On  the  same  day,  to  wit,  January  16,  1899, 
the  executor  wrote  from  White  SnliAur 
Springs,  Mont,  to  John  M.  Smith  at  Pasadena, 
Cal.,  the  following  letter:  'Office  of  N.  B. 
Smith,  Coimty  Attorney,  Meagher  County. 
White  Sulphur  Springs,  Mont,  Jan.  16,  1899. 
John  M.  Smith,  Pasadena,  Cal. — ^Dear  Uncle: 
Your  telegram  came  to  hand  in  which  you  said 
you  would  take  the  stock.  I  want  a  clear 
understanding  with  you,  so  that  there  may  be 
no  hereafter  in  the  matter.  It  la  understood 
that  I  am' to  get  $85,000  for  the  stock  and 
the  estate  is  to  have  that  and  not  owe  the 
Company  anything  for  money  advanced  for 
uncle  Bill's  estate.  Mack  wrote  me  the  other 
day  about  the  four  hundred  dollars  you  were 
to  pay,  but  I  will  make  no  claim  as  to  that 
if  you  take  the  property  at  the  above  figures. 
You  bad  better  pay  a  portion  down  and  then 
I  wUl  make  the  return  to  tbe  court,  and  if 
the  court  approves  the  sale,  of  which  I  have 
no  doubt  I  will  want  the  remainder  of  the 
money.  Plese  let  me  hear  from  you  at  once 
in  the  matter.    Yours  truly,  N.  B.  Smith.' 

"The  record  shows  that  on  the  20th  of  Jan- 
uary, 1899,  the  executor  wrote  to  John  M. 
Smith  a  letter,  which  in  some  way  disappear- 
ed, and  is  not  produced.  Before  it  could 
have  been  received  at  Pasadena,  Cat,  Jotm 
M.  Smith  wrote  from  that  place  to  tbe  execu- 
tor this  letter:  'Pasadena,  Gal.,  Jan.  22,  1899. 
N.  B.  Smith — Dear  Nefue:  I  received  yours 
of  the  16  in  reply  to  my  telegram.  I  had 
written  2  letters  that  you  have  no  dout  re- 
ceved  befoar  this  in  which  I  asked  turms 
but  have  not  herd  from  either  yet  It  dont 
look  as  tho  Miles  is  going  to  make  a  deeL  I 
now  will  ask  you  tbe  amount  you  wish  me 
to  pay  down  on  the  property  &  what  interst 
you  want  on  tbe  balence  I  will  take  the 
astates  Stock  at  $85,000  and  no  claim  on  the 
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astate  for  enny  money  advanced  it  at  enny 
time  tell  me  the  least  you  will  take  as  a 
down  payment  &  what  time  you  will  give 
on  the  balence  &  what  Interst  ontill  payed  & 
you  hold  all  the  property  as  securty  I  made 
you  a  propersition  lu  my  last  but  don't  know 
how  it  will  soat  you  pleas  give  me  yours  beet 
turnis  as  soan  as  you  get  this  and  I  will 
arange  to  meet  it  on  the  $85,000  bases. 
Yours  Truly,  Your  uncle  John.  I  think  the 
coart  will  aprove  of  the  securty  &  offer  for 
the  balence  I  know  your  Bondsman  would  I 
dont  think  that  it  will  take  me  longer  then 
May  the  first  to  make  some  turn  So  I  will 
get  the  balance  for  you.' 

"On  the  21st  of  January,  1899,  Mr.  Ram- 
sey, cashier  of  the  Union  Bank  &  Trust  Com- 
pany, of  Helena,  Mont.,  wrote  tills  letter  to 
John  M.  Smith:  'Mr.  J.  M.  Smith,  Pasadena, 
California — Dear  Sir:  In  response  to  your 
favor  of  the  14th,  we  have  wired  you  to-day 
Uiat  we  would  make  the  loan  of  $90,000  at 
9%  Interest  We  suggested  in  the  telegram, 
however,  that  the  offer  to  make  would  be 
based  upon  whether  or  not  you  should  use 
the  money  at  once.  Unless  you  could  take  It 
right  away,  we  would  not,  of  course,  want  to 
carry  so  large  a  sum  here  fpr  any  particular 
length  of  time,  awaiting  investment  I  really 
hope  you  will  be  able  to  use  it  If  you  have 
not  telegraphed  us  at  the  time  this  letter 
reaches  you  of  your  conclusion  as  to  whether 
or  not  you  can  use  the  money,  we  want  to 
ask  you  to  do  so,  as  the  loan  is  a  large  one 
and  we  might  have  to  loan  the  funds  else- 
where, which  we  would  not  do,  in  anticipa- 
tion of  your  possible  call  for  these  funds. 
Yours  respectfully,  George  L.  Bamsey,  Cash- 
ier.' 

"That  John  M.  Smith  replied  by  wire  to 
the  letter  last  quoted  that  he  did  not  want 
the  money  Is  shown  by  this  letter  from  Ram- 
sey, of  date  January  28,  1899:  'January  2S, 
1899.  Mr.  John  M.  Smith,  Pasadena,  Cal.— 
Dear  Sir:  We  now  have  your  telegram  read- 
ing, "Do  not  want  money,"  which  is  inter- 
preted to  mean  that  yon  are  not  in  a  posi- 
tion to  use  the  money  Just  at  the  present 
time.  But  that  you  may  possibly  desire  to 
later.  If  our  surmise  is  correct,  I  beg  to 
advise  you  that  we  will  be  glad  to  figure 
with  you  whenever  yon  are  ready;  but  we 
would  not  of  course  want  to  promise  so 
large  an  amount  of  money  at  any  time  in  the 
future  as  it  is  a  considerable  sum  and  we 
may  have  to  invest  it  elsewhere.  Just  at 
this  time  we  would  be  very  glad  to  make  the 
loan  and  it  is  possible  we '  may  be  In  tbe 
same  position  whenever  you  get  ready. 
Yours  respectfully,  George  Ii.  Ramsey,  Cash- 
ier.' 

"January  24,  1899,  the  executor  wrote  to 
John  M.  Smith  at  Pasadena,  Cal.,  as  follows: 
'N.  B.  Smith,  County  Attorney,  Meagher 
County.  White  Sulphur  Springs,  Mont,  Jan. 
24,  1899.  J.  M.  Smith,  Pasadena,  Califor- 
nia— Dear  Uncle:  Your  letter  of  the  16th  of 


Jan.  came  to  haitd.  I  cannot  sell  the  way 
you  indicated.  The  only  way  I  can  sell  is 
for  cash  down.  If  you  are  appointed  guard- 
Ian  of  the  children  then  I  could  turn  tbe 
money  over  to  you.  As  I  told  you  all  the 
time  I  have  no  'right  to  sell  on  credit  You 
had  better  forward  me  a  draft  for  ten  thou- 
sand and  then  I  will  file  the  petition,  and  on 
the  approval  of  sale  by  the  court  the  bal- 
ance can  be  paid.  Tbe  offer  that  I  bad  was 
a  cash  down  offer.  If  you  but  [buy]  the 
stock  the  company  can  run  on  Just  the  same 
and  I  can  act  as  one  of  the  trustees  as  I 
have  some  stock  in  my  own  name.  Give  my 
love  to  all.    Yours,  etc' 

"Before  tlie  letter  last  quoted  could  have 
been  received,  John  M.  Smith  wrote  from 
Pasadena  to  the  executor,  as  follows:  'Pasa- 
dena, Cal.  Jan.  27.  N.  B.  Smith— Dear  Mef- 
ue:  I  receved  yous  of  tlie  20  &  I  think  your 
plan  good  I  will  take  steps  to  get  tbe  ten 
thonseud  down  payment  &  we  will  proceed 
to  business  at  once  I  will  write  to  the  Bank 
&  arange  for  the  money  if  you  have  me  ap- 
pointed garden  for  the  Children  as  soon  as 
I  sell  out  I  uou  &  ["wan  to,"  according  to 
original  exhibit]  invest  In  Goyb  bonds  all 
thair  money  and  also  my  one  as  I  dont  in- 
tend to  try  to  dew  enny  buisness  after  1 
sell  out  &  I  folly  intend  to  let  goew  this 
spring  I  think  your  sugjestion  a  good  one 
I  think  I  should  have  the  children  come  out 
hear  the  schools  is  first  clas  &  the  dimat 
is  good  also  good  society.  Yous  Truely,  J. 
M.  Smith.     Will  Wright  agane  soon.' 

"On  the  same  day,  to  wit  January  27, 
1899,  John  M.  Smith  wrote  from  Pasadena, 
Cal.,.  to  Ramsey,  this  letter:  'Pasadena,  Cal., 
Jan.  27,  99.  G.  L.  Ramsey,  Helena,  Mont: 
I  received  yours  of  thp  23  in  regard  to  the 
mony  I  did  not  want  it  all  at  once.  I  re< 
ceived  a  letter  today  from  the  adminestrator 
&  now  I  am  in  shape  to  use  ten  thousand  of- 
the  money  at  once.  I  wish  the  lone  for  6 
months  with  the  understanding  that  I  have 
the  privilege  of  paying  it  at  enny  time  I 
can  befour  it  is  dew  intrest  to  be  at  the 
same  for  what  time  I  have  used  the  money. 
You  understand  I  want  the  money  to  make  a 
payment  on  the  estate  of  my  brother  the 
money  will  be  turned  ovr  to  the  admines- 
trator N.  B.  Smith  at  White  Sulphur 
Springes,  if  you  will  you  can  make  out  a 
Note  for  ten  thousand  &  send  it  bear  to 
me  I  will  Bigne  &  retem  then  I  will  turn  it 
over  to  the  adminestrator  &,  close  a  deel 
then  I  will  be  the  entier  oner  of  the  Smith 
Bros.  Sheep  Co.  Yous  respctfuly,  J.  M. 
Smith.' 

"Four  days  thereafter,  to  wit,  January  31, 
1899,  John  M.  Smith  wrote  to  Ramsey,  as 
follows:  'Pasadena,  Cal.,  Jan.  SI,  1899. 
George  L.  Ramsey,  Helena — Sir:  I  have 
taken  the  liberty  of  drawing  a  check  on  your 
Bank  for  ten  thousend  Dollars  &  10,000  in 
favor  of  N.  B.  Smith  of  White  Sulphr 
Springes  the  adminestratr  of  my  Brothers 
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astate  I  dont  think  tbat  the  money  will  be 
caled  for  onley  plasto  his  cr.  I  inclose  his 
letter  so  you  can  se  how  we  intend  to  man- 
age so  that  I  don't  think  we  will  have  to 
call  for  enny  of  the  money  will  leave  it  as 
a  creddet  for  when  I  am  apolnted  gardeen 
of  the  children  I  will  turn  it  all  back  to  the 
Bank  and  pay  what  intrest  has  acrued  for 
what  time  we  have  the  money,  hoping  this 
will  meat  your  aprovel  I  wrote  you  a  letter 
a  few  days  ago  asking  you  to  forward  me 
a  Note  for  $10,000  for  me  to  slgne  but  I 
have  not  receved  it  yet  Hoping  you  can 
favor  me  with  my  request  &  oblige,  J.  M. 
Smith.' 

"On  the  2d  of  February,  1899,  Ramsey 
wrote  to  John  M.  Smith,  as  follows:  'Mr. 
John  M.  Smith,  Pasadena,  California — Dear 
Sir:  We  enclose  you  herewith  a  blank  note 
for  110,000,  sent  agreeable  to  your  favor  of 
the  27th,  drawn  for  six  months,  with  the 
understanding  that  you  shall  have  the  privi- 
lege of  taking  it  up  at  any  time  prior  to  ma- 
turity if  you  like,  interest  to  tie  charged  only 
for  the  actual  time  the  money  is  in  use.  I 
also  inclose  several  blank  notes,  which  can 
be  filled  up  by  you  at  any  time  the  money 
is  needed.  With  regards,  I  am.  Tours  re- 
spectfully, George  L.  Ramsey,  Cashier.' 

"On  February  6,  1809,  Ramsey  -wrote  to 
John  M.  Smith  as  follows:  'Mr.  J.  M.  Smith, 
Pasadena,  California — Dear  Sir:  We  now 
receive  your  letter  of  January  1st  [Slst] 
and  beg  to  advise  that  we  shall  have  pleas- 
ure in  honoring  your  check  for  $10,000,  when 
it  shall  be  presented.  We  return  herewith 
letter  from  N.  B,  Smith.  With  regards,  I 
am.  Tours  respectfully,  George  Ij.  Ramsey, 
Cashier.' 

"On-  February  6th  Ramsey  also  wrote  to 
N.  B.  Smith  this  letter:  'Union  Bank  & 
Trust  Company  of  Montana.  Hti^a,  Feb. 
6,  1899.  Mr.  N.  B.  Smith,  White  Sulphur 
Springs — Dear  Sir:  .Receiving  a  letter  to- 
day from  Mr.  J.  M.  Smith,  advising  tbat  he 
had  drawn  on  us  for  $10,000  in  your  favor, 
and  this  letter  indicating  tbat  he  would 
probably  draw  further  checks,  I  am  lead  to 
suggest  that  we  would  be  very  happy  indeed 
to  serve  you  as  a  depository,  for  all  or  a 
part  of  the  proceeds  of  the  check,  if  It  is 
in  your  plans  to  leave  it  on  deposit  Tours 
respectfully,   George  L.   Ramsey,   Cashier.' 

"On  the  8th  of  February,  1899,  John  M. 
Smith  wrote  to  Ramsey,  as  follows:  'Pasa- 
dena, Cal.,  Feb.  8,  1899.  G.  h.  Ramsey: 
Tours  of  the  2  came  to  hand  last  night  I 
hear  sign  &  return  Note.  When  I  am  caled 
on  for  the  balence  I  will  fill  out  &  send  on 
Notes  to  cover  the  balence  of  the  perches. 
I  dont  think  that  one  dollar  of  it  will  be 
caled  for  except  as  a  credet  as  you  saw  in 
my  last  letter  the  way  N.  B.  Smith  perposes 
to  dew  with  me  Many  thanks  for  your 
acomedation.    Tons  Truely,  John  M.  Smith.' 

"On  the  same  day,  to  wit,  February  8, 
1899,  the  executor  wrote  from  Wlilte  Sul- 


phur Springs,  Mont,  to  the  Union  Bank  ft 
Trust  Company,  as  follows:  'White  Sulphur 
Springs,  Mont.,  Feb.  8,  1899.  Union  Bank  & 
Trust  Co.,  Helena,  Mont — Gentlemen:  I 
don't  know  yet  what  disposition  I  wHl  make 
of  the  money  that  J.  M.  Smith  will  place  to 
my  credit  I  would  want  a  certificate  of 
deposit  payable  on  demand.  If  my  Mr. 
Smith  is  appointed  guardian  this  money 
will  be  turned  back  to  him.  I  will  make  no 
arrangements  about  the  money  at  this  time 
as  I  want  to  get  the  estate  settled  up  as 
soon  as  possible.    Tours  truly,  N.  'B.  Smith.' 

"On  February  10,  1899,  a  cCTtlflcate  of 
deposit  for  $10,000  was  issued  by  the  Uni<m 
Bank  &  Trust  Company  and  sent  to  thA 
executor,  with  a  letter  of  that  date.  In  wUdi 
the  bank  said:  'We  are  this  morning  plac- 
ed in  possession  of  your  favor  of  the  8th 
instant  and  ha-ving  instructions  from  the 
First  National  Bank  of  White  Sulphur 
Springs  to  send  you  certificate  of  deposit 
for  J.  M.  Smith's  check  of  $10,000,  we  are 
now  having  pleasure  in  handing  yoa  same 
herewith.  We  note  tlut  you  do  not  caie  to 
make  any  arrangements  about  tlie  mon^ 
at  this  time,  as  it  is  your  desire  to  get  the 
estate  settled  as  soon  as  possible.' 

"On  February'  12,  1899,  the  executor  mots 
to  the  Union  Bank  &  Trust  Company  this 
letter:  'White  Sulphur  Springs,  Mont,  Feb. 
12,  1899.  Union  Bank  &  Trust  Co.,  Heloia, 
Montana — Gentlemen:  Tour  favor  of  the 
10th  enclosing  draft  for  $100000  [$10,000] 
came  to  hand.  I  am  much  obliged  to  yon 
for  your  kindness  in  the  matter.  I  presume 
I  will  leave  the  money  with  you  for  the 
present  as  I  have  no  use  for  It  If  my 
uncle  Is  appointed  guardian  of  the  children, 
then  in  that  case,  the  money  will  all  be 
turned  back  to  him  as  guardian.  I  think  I 
can  wind  up  the  estate  within  three  months. 
I  shall  be  pleased  to  meet  yoa  when  I  come 
to  Helena  which  may  be  some  time  in  this 
month.    Very  respectfully,  N.  B.  Smith.' 

"The  executor  proceeded  to  make  applica- 
tion for  the  confirmation  of  the  sale  of  the 
stodc,  and  engaged,  in  behalf  of  John  M. 
Smith,  an  attorney,  named  Waterman,  to 
make  application  for  the  appointment  of 
John  M.  Smith  as  guardian  of  the  children, 
the  return  of  sale  being  filed  vrith  the  oourt 
by  the  executor  on  the  20th  of  February, 
1899,  and  three  days  thereafter,  to  wit,  Feb- 
ruary 23d,  John  M.  Smith's  application  for 
his  appointment  as  guardian  of  the  children 
was  filed  by  Max  Waterman  aa  his  attoi^ 
ney.  On  that  same  day,  to  wit,  February 
23, 1899,  the  executor  wrote  to  Mrs.  Reynolds 
this  letter:  'Office  of  N.  B.  Smith,  County 
Attorney,  Meagher  County.  White  Sulphur 
Springs,  Mont,  Feb.  23,  1899.  Dear  Aunt: 
Uncle  John  Intends  to  apply  to  be  the  perma- 
nent guardian  of  the  children.  I  presume 
you  win  be  notified  in  the  matter.  Under 
our  law  a  child  that  is  fourteen  years  of  age 
can  appoint  his  own  guardian.    I  think  Wil- 
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lie  Is  about  that  age.  If  he  Is  that  old  he 
can  appoint  who  he  wants  and  the  court 
win  conflrm  the  appointment.  Under  our 
law  a  guardian  haa  to  be  appointed  so  that 
the  eetate  can  be  distributed.  The  estate 
will  have  to  go  Into  the  hands  of  a  guardian 
so  that  It  can  be  Invested  In  bonds.  Uncle 
John's  address  is  481  Eldorado  street,  Pasa- 
dena, California.  He  will  have  to  give  a 
bond  to  the  amount  of  about  ninety  thoa- 
sand  dollars.  I  don't  think  be  will  make 
any  change  In  the  case  of  the  children,  and 
he  can't  make  any  change  after  the  children 
become  14  years  of  age  for  then  they  can 
appoint  their  own  guardian.  I  thought  It 
my  duty  to  mention  the  fact  to  yon  so  that 
you  might  understand  the  proceedings  and 
why  they  were  taken.  You  see  I  will  have 
the  eighty-fire  thousand  dollars  and  the 
same  must  be  Invested  which  I  could  not 
well  do  as  executor.  It  was  uncle  Will's 
desire  that  you  should  look  after  the  chil- 
dren and  that  desire  will  be  no  doubt  carried 
out  I  have  explained  fully  because  I 
thought  you  might  worry  in  the  matter.  If 
you  have  any  suggestion  to  offer  would  like 
to  hear  from  yon  In  the  matter.  Give  my 
love  to  the  children.  Yours,  etc.  N.  B. 
Smith.' 

"On  the  1^  day  of  March,  1899,  John  M. 
Smith  wrote  from  Pasadena,  Cal.,  to  Mr. 
Ramsey  at  Helena,  Mont.,  as  follows:  'Pas- 
adena, Cal.,  March  1,  1899.  George  L.  Ram- 
sey, Helena,  Mont:  If  enny  one  deposets 
$5,000  to  my  cr  for  a  option  Wire  me  at 
once  at  my  expen  481  El  Dorado*  St  Pasa- 
dena Cal.  I  cant  say  jest  when  I  will  be 
cald  to  turn  over  the  other  $75,000  on  the 
Ranch  Deele.  the  Money  will  not  be  drawed 
out  of  the  Bank  but  left  as  a  cr  to  the  ad- 
minestrater  N.  B.  Smith  as  soon  as  I  am 
apolnted  gerdean  the  money  will  be  tumd 
back  to  me  I  pay  intrest  for  what  time  I 
have  it  Will  I  have  to  send  my  note  or 
can  you  pay  my  check  by  Cr  to  N.  B.  Smith 
for  the  amont  &  he  leave  it  in  the  bank 
ft  transfer  It  back  to  me?  Yous  Truely, 
J.  M.   Smith.' 

"March  10,  1899,  the  Union  Bank  &  Trust 
Company  wrote  to  N.  B.  Smith  tills  letter: 
'Union  Bank  &  Trust  Company.  Helena, 
March  10,  1899.  Mr.  N.  B.  Smith,  White 
Sulphur  -Springs — ^Dear  Sir:  As  you  are  per- 
haps aware,  we  liad  made  arrangements 
with  Mr.  John  M.  Smith  to  advance  him  the 
sum  necessary  to  purchase  the  estate's  half 
interest  in  the  Company.  He  writes  us  by 
letter  received  to-day,  as  follows:  "I  can't 
say  Just  when  I  will  be  called  to  turn 
over  the  other  $75,000  on  the  ranch  deal." 
The  amount  to  be  advanced  on  this  transac- 
tion is  a  large  one,  and  we  like  to  figure 
ahead  a  little  bit,  so  that  we  may  calculate 
at  all  times  upon  the  amounts  which  we 
have  arranged  to  advance  to  our  several  cus- 
tomers, and  I  am  going  to  take  the  liberty 
of  Inquiring  whether  you  can  teU  us  at  this 
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time  about  when  the' balance  will  be  called 
for,  so  that  we  can  figure  accordingly.  We 
felt  quite  a  bit  complimented  at  your  mak- 
ing us  your  depository  for  the  payment  that 
has  already  been  made  by  Mr.  Smith,  and  I 
assure  you  we  will  be  happy  to  serve  you 
in  the  future  as  well.  Yours  respectfully, 
George  L.  Ramsey,  Cashier.' 

"On  the  28th  of  March,  1899,  the  sale  of 
the  stock  to  John  M.  Smith  was  confirmed, 
and  the  order  of  confirmation  signed  and 
filed.  On  the  same  day,  to  wit,  March  28, 
1899,  John  M.  Smith,  who  was  then  in  Cal- 
ifornia, was  appointed  guardian  of  the  per- 
sons and  estates  of  the  minors,  the  order 
made  and  filed,  reciting  due  notice  of  the 
application,  and  directing  'that  letters  of 
guardianship  of  the  persons  and  estates  of 
said  minors  be  issued  to  him  upon  his  giv- 
ing a  bond  to  each  of  said  minors  in  the 
penal  sum  of  thirty  thousand  dollars,  and 
upon  his  taking  and  subscribing  the  oath 
according  to  law.' 

"On  the  18th  of  April,  1899,  John  M.  Smith 
wrote  from  Pasadena,  Cal.,  to  Mr.  Ramsey 
at  Helena,  Mont.,  as  follows:  'Pasadena, 
Cal.,  Apr.,  1899.  Mr.  G.  U  Ramsey,  Helena, 
Mont.  I  will  be  in  Helena  about  the  IS 
of  May.  I  leave  hear  the  IS  then  I  will  be 
redey  to  straten  out  business  sadsfactry  I 
hope  I  will  have  McNaught  send  the  Stock 
over  to  the  Bank  so  it  will  be  thair  when 
I  get  back  I  will  have  N.  B.  Smith  meet  me 
in  Helena  &  then  we  can  fix  up  every  thing 
sadesfactry  I  drew  a  check  to  N.  B.  Smith 
for  $75,000  but  I  don't  think  he  wUl  Send  It 
in  ontill  I  get  back.  Yous  Truely,  J.  M. 
Smith.* 

"April  24,  1899,  the  bank  replied  to  John 
M.  Smith  by  letter,  saying:  'We  are  ready 
to  honor  your  check  for  $75,000  when  Mr. 
N.  B.  presents  the  same.'  On  the  27th  of 
April,  1899,  a  four  months'  note  for  $75,000 
of  John  M.  Smith,  bearing  8  per  cent  inter- 
est, was  cashed  by  the  Union  Bank  ft  Trust 
Company,  and  the  proceeds  put  to  his  credit, 
with  which  the  bank  paid  the  $75,000  check 
which  John  M.  Smith  had  given  upon  it  to 
the  executor,  and  which  was  by  the  executor 
Indorsed;  such  payment  being  then  charged 
by  the  Bank  ft  Trust  Company  to  John  M. 
Smith's  account  The- beforementloned  $10,- 
000  certificate  of  deposit  was  at  the  same 
time  surrendered  by  the  executor,  who  took 
from  the  Bank  &  Trust  Company  a  certifi- 
cate of  deposit  to  his  order  for  $80,000  and 
deposited  $6,000  of  the  amounts  mentioned 
to  his  personal  credit,  $2,161.49  of  which  he 
paid  himself  as  due  htm  'on  the  sale  of  the 
property,'  and  the  balance  to  other  persona 
and  for  other  purposes. 

"On  the  28th  of  April,  1899,  John  M.  Smith 
wrote  from  Long  Beach,  CaL,  to  the  execu- 
tor this  letter:  'Long  Beach,  CaL,  Apr.  28, 
1899.  N.  B.  Smith— Dear  Nefue:  I  return 
Pour  of  atorney  [appointing  N.  B.  Smith 
John  M.  Smith's  attorney  la  fact]  with  In- 
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suctions  to  indors  th^  stock  that  I  bought 
of  you  to  the  union  Bank  as  colatral  se- 
curity for  the  payment  of  the  |10,000  &  $75,- 
000  nots  now  in  the  bank.  I  am  booked  to 
leave  hear  the  13  of  May  for  Helena  will 
arrive  about  the  17  or  18  &  want  you  to 
meat  me  In  Helena  at  that  time  if  I  should 
deslde  to  make  it  later  I  will  wire  you  to 
that  efect  •  •  •  Tors  Truly.  Our  love 
to  orseal  J.  M.  S.' 

"John  M.  Smith  returned  to  Montana  from 
California  on  the  18th  of  May,  1899,  and  on 
the  25th  of  the  same  month  executed  bis 
bond  as  guardian  and  took  the  oath  of  oflSce 
and  filed  them  with  the  court.  June  1,  1899, 
the  executor  filed  the  final  account  of  his  ad- 
ministration of  the  estate  of  William  A. 
Smith,  and  on  the  12th  of  June  of  the  same 
year  a  decree,  settling  the  account  and  dis- 
tributing the  estate,  was  signed,  and  on  the 
14th  of  June,  1899,  placed  upon  file;  the  de- 
cree providing,  among  other  things:  That 
the  said  executor  shall  be  finally  discharged 
from  his  duties  as  such  executor  upon  bis 
filing  a  receipt  for  the  residue  of  said  per- 
sonal property  duly  signed  by  John  M.  Smith 
as  guardian  of  William  Smith,  Nellie  Mae 
Smith,  and  Annie  Maud  Smith,  minor  chil- 
dren of  said  deceased,  and  upon  the  filing 
of  such  receipt  his  bondsmen  as  such  exec- 
utor shall  be  discharged.' 

"On  the  same  day,  to  wit,  June  14,  1899, 
the  executor  paid  the  entire  amount  in  bis 
hands  over  to  the  guardian,  John  M.  Smith, 
and  took  his  receipt  therefor  as  such  guard- 
ian; whereupon  an  order  of  final  discharge 
of  the  executor  was  signed  and  filed.  John 
M.  Smith  thereupon  went  to  Helena,  Mont, 
and  on  the  17th  of  June,  1899,  there  used 
the  money  of  his  wards  so  received  by  him 
in  discharging  his  indebtedness  to  that  bank, 
as  far  as  It  would  go,  giving  a  new  note 
to  the  bank  for  the  balance  due  It  from  him. 
John  M.  Smith  was  questioned  in  respect  to 
that  matter  when  upon  the  stand  as  a  wit- 
ness in  this  cause,  and  gave  this  testimony : 
'Q.  Mr.  Smith,  1  believe  you  said  this  morn- 
ing that  you  had  used  the  money  turned 
over  to  you  by  Mr.  N.  B.  Smith  when  you 
Were  appointed  guardian  to  pay  your  notes 
at  the  bank?  A.  I  did.  Q.  Was  the  money 
cash  that  he  turned  over  to  you,  or  was  it 
certificates  of  deposit?  A.  It  was  a  certifi- 
cate of  deposit;  it  wasn't  counted  out  as 
cash,  but  it  was  a  credit  certificate  of  deposit 
that  he  turned  over  to  me  when  I  qualified 
as  guardian.  He  turned  it  over  to  me  as  ad- 
ministrator. I  done  business  with  the  bank 
here,  and  I  will  refer  to  them.  I  cannot  re- 
member just  about  how  it  was  done  at  the 
time,  but  I  will  refer  you  to  the  bank  and 
Geo.  h.  Ramsey;  they  are  better  authority 
than  my  memory  is,  a  great  deal.  Q.  I  will 
state,  Mr.  Smith,  for  your  information,  that 
these  two  certificates  of  deposit  were  pro- 
duced here  by  the  bank  officers.     A.  The 


certificates  of  deposit  were  turned  over  to 
me  as  guardian  of  the  children  of  William 
Smith  by  the  administrator.  Q.  And  you 
turned  them  into  the  bank  in  payment  of 
your  note?  A.  I  thought  I  had  a  right  to. 
Q.  But  you  did?  A.  I  did;  I  thought  I  had 
a  right  to,  because  I  gave  security  for  the 
amount  Q.  Did  you  understand  when  you 
did  that  that  you  were  using  money  of  mi- 
nors for  your  own  purposes?  A.  I  understood 
I  was  using  it,  and  that  I  had  a  right  to; 
I  didn't  talk  with  any  one  about  It  Q.  Xou 
thought  that  you  bad  a  ri^t  to  take  the 
money  of  minors  and  use  it  to  pay  your 
debts?  A.  As  I  had  given  security  for  that 
money.  It  was  the  same  as  though  it  was  in 
my  possession.  Q.  Do  you  understand  that 
you,  as  a  guardian,  bad  the  right  to  use 
guardianship  money,  the  money  of  minors, 
to  pay  your  own  debts  and  for  your  own 
personal  account?  A.  I  may  have  made  a 
mistake,  but  I  didn't  do  it  with  the  intention 
of  defrauding  anybody;  I  might  have  made 
a  mistaka  Q.  But  you  knew  what  yt)u  were 
doing?  A.  I  knew  I  was  paying  ofT  my  in- 
debtedness. Q.  And  using  the  money  of  mi- 
nors? A.  The  money  that  was  given  security 
for.  Q.  Without  asking  anybody's  permis- 
sion? A.  Without  asking  anybody's  permis- 
sion. Q.  Without  consulting  anybody?  A.  I 
didn't  do  It  with  the  intention  of  defrauding 
anyl)ody;  and  if  I  have  wronged  anybody  in 
any  way  I  am  willing  to  make  it  right  Q. 
Was  it  your  view  at  that  time  that  you,  a.>J 
guardian,-  had  a  right  to  do  such  a  thing? 
A.  I  thought  this  way:  Tliat  it  was  just  the 
same  as  If  I  put  It  in  government  bonds  if  I 
paid  the  same  interest  I  acknowledge  it 
may  have  been  wrong;  but  I  didn't  do  It 
with  the  Intention  of  defrauding  anybody.  I 
paid  oft  my  note,  and  that  is  the  condition 
of  things  just  as  they  were.' 

"N.  B.  Smith,  the  executor,  testified  that 
he  aid  not  know  until  the  fall  of  1899  what 
use  the  guardian  had  made  of  his  wards' 
money;  that  'in  October,  or  before  October,' 
1899,  the  guardian  told  him.  He  also  testi- 
fied, in  answer  to  the  question,  'Did  you 
report  the  fact  to  the  judge  of  the  court  that 
the  money  you  had  given  to  John  M.  Smith, 
turned  over  to  him  as  guardian,  had  been 
used  by  him  to  pay  off  hia  own  debts?'  'I 
made  no  such  report  whatever.' 

"On  the  20th  of  November,  1899.  N.  B. 
Smith  wrote  to  Mrs.  Reynolds  this  letter: 
'Office  of  N.  B.  Smith,  County  Attorney. 
Meagher  county.  White  Sulphur  Springs, 
Mont.,  Nov.  20,  1899.  Mrs.  D.  B.  Reynolds. 
Fayette,  Ohio — My  Dear  Aunt:  Enclosed 
find  draft  for  four  charges  for  looking  after 
and  caring  for  the  minor  children  of  uncle 
Bill,  until  December  1,  1899.  p'lease  sign  the 
enclosed  receipt  In  regard  to  uncle  John 
buying  the  stock  will  say  that  he  borrowed 
the  mon@y  from  a  bank  in  Helena  to  buy 
the  stock.  I  would  not  let  him  bare  the 
stock   until  he  had  actually  paid  me   the 
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moDey.  I  had  the  money  In  my  name  in 
the  bank  until  I  was  finally  discharged  from 
my  trust.  When  I  made  my  final  account  I 
showed  the  Judge  my  draft,  and  my  bank 
account  subject  to  check.  I  turned  orer  to 
him  the  money  and  took  his  receipt  for  the 
same,  and  filed  the  same  In  court  and  the 
same  Is  now  a  matter  of  record.  The  Union 
Bank  &  Trust  Cktmpauy  furnished  Ills  bond 
and  same  is  perfectly  good.  He  has  to  pay 
the  bank  quite  a  sum  of  money  for  furnish- 
ing the  same.  I  think  be  has  to  pay  about 
three  hundred  dollars  a  year  for  his  bond. 
The  Judge  and  uncle  John  and  I  talked  over 
the  matter  of  the  use  of  the  money,  and  the 
understanding  was  tliat  he  should  pay  four 
per  cent,  for  the  use  of  the  money  until  such 
time  as  it  should  be  Invested  in  bonds.  That 
Is  better  than  we  could  do  with  government 
bonds,  and  as  long  as  the  Union  Bank  & 
Trust  Company  is  his  surety  the  same  is  per- 
fectly safe.  Nothing  has  been  said  as  to 
the  compensation  that  the  court  will  allow 
him.  I  think  the  compensation  would  be 
arrived  at  in  this  way,  he  would  be  allowed 
bis  actual  expenses  In  looking  after  the  clill- 
dren,  and  a  reasonable  amount  for  what 
time  spent  in  looking  after  the  children  and 
their  estate,  and  the  costs  connected  with 
the  court  procedure.  In  cases  of  administra- 
tors the  law  fixes  the  compensation  at  a  cer- 
tain per  cent,  based  on  the  value  of  the  es- 
tate.. I  don't  think  the  court  would  fix  his 
compensation  at  anything  unreasonable.  Un- 
cle Bill  reposed  confidence  In  me  and  I  think 
I  did  the  best  thing  for  his  children  that 
could  have  been  done  In  making  the  sale. 
Before  making  the  sale  I  talked  with  the 
best  business  men  of  the  county  In  relation 
to  the  matter,  and  not  one  but  what  told 
me  to  close  the  sale  as  I  had  made  a  great 
deal.  Although  I  am  no  longer  adminis- 
trator, yet  I  shall  always  look  after  their 
Interests.    •    •    •    Your  nephew.' 

"Both  John  M.  Smith  and  N.  B.  Smith 
gave  some  testimony  tending  to  show  that 
in  1899  the  former  had  some  talk  with  the 
Judge  of  the  court  In  which  the  guardian- 
ship matter  was  pending  about  bis  (John 
M.  Smith's)  using  the  money  of  the  minors 
and  paying  interest  on  It  at  the  rate  of  4 
per  cent,  per  annum. 

"In  December,  1900,  this  order  was  made 
and  entered  in  the  matter  of  the  estate  and 
guardianship  of  the  minors:  'Probate  Min- 
utes, December,  1900.  Tuesday,  the  Eleventh 
day  of  December,  1900.  255.  Estate  and 
Guardianship  of  Wm.  Smith  et  al..  Minors. 
Max  Waterman,  counsel  for  guardianship, 
asked  to  have  his  name  withdrawn  as  coun- 
sel in  the  case.  fi.  B.  Smith  asked  to  have 
bis  name  entered  as  counsel  instead  of  the 
Max  Waterman's.  John  M.  Smith,  the  guard- 
ian of  said  minors,  having  made  application 
to  the  court  for  an  order  authorizing  him 
to  borrow  the  funds  in  his  hands  belonging 
to  said  minors  amounting  to  the  snifi  of 
about  $82,000  at  the  rate  of  three  per  cent. 


per  annum.  The  court  being  fully  advised  in 
the  premises:  It  Is  ordered  that  said  guard- 
Ian  be  authorized  to  borrow  said  sum  of 
$82,000  at  the  rate  of  3%  per  annum,  and  to 
so  hold  the  same  at  said  interest  until  the 
further  order  of  this  court.' 

"K.  B.  testified  that  he  did  not  procure 
this  order  to  be  made,  and  did  not  know 
of  it  at  the  time.  He  admits  in  his  testi- 
mony that  be  thereafter  acted  as  the  at- 
torney for  the  guardian,  and  prepared  the 
final  account  of  the  latter,  in  which  the 
wards  were  charged  for  the  money  paid  by 
the  guardian  to  Uie  surety  company  for  go- 
ing on  bis  bond  as  guardian,  and  in  which, 
also,  the  guardian  was  charged  Interest  on 
the  money  of  the  wards  only  from  December 
11,  1900,  and  at  the  rate  of  3  per  cent  per 
annum,  but  claims  that,  as  respects  the  in- 
terest, his  doing  so  was  an  inadvertent  mis- 
take. 

"In  regard  to  bis  guardianship  attorney, 
John  M.  Smith  was  questioned,  and  answer- 
ed, as  follows:  'Q.  Who  was  your  lawyer 
In  the  guardianship  matters?  A.  Waterman 
for  abSout  a  year  and  a  half  or  two  years — 
I  forget  about  it— but  Waterman  acted  as 
my  attorney.  Q.  Max  Waterman,  of  White 
Sulphur  Springs?  A.  Yes;  he  used  to  assist 
me  about  court  matters  and  get  the  accounts 
In  and  accepted.  I  didn't  know  anything 
atKtut  the  business  myself.  Badger  made 
out  some  first  of  It,  and  Waterman  acted 
later  on,  and  after  that  I  had  N.  B.  Smith. 
He  was  fairly  conversant  with  everything, 
and  I  knew  be  would  do  the  square  business 
by  all  the  parties  concerned,  and  so  I  got 
him  after  that — after  Waterman.' 

"And  there  is  in  the  record  this  letter 
from  John  M.  Smith  to  Mr.  Ramsey,  of  date 
October  15, 1900:  'Martindale,  Mont,  Oct.  15, 
1890  [1900].  Geo.  Ia.  Ramsey,  Helena:  I 
have  sent  to  the  Springs  to  have  N.  B. 
Smith  fill  out  my  report  as  Gardlen  of  Broth- 
er William  he  is  my  attorney  .&  Keeps  My 
acounts  it  will  be  In  in  a  few  days  as  filed 
in  caar.    Your  treuly  J  M  Smith.' 

"The  appellant  was  but  10  years  old  when 
the  stock  was  sold,  and  became  18  on  the 
27th  of  August,  1906.  On  the  5th  of  Novem- 
ber of  the  same  year,  her  guardian  paid 
her  the  amount  shown  to  be  due  her  by  his 
final  account,  which  had  been  approved  by 
the  probate  court. 

"In  the  deposition  of  the  complainant, 
which  was  introduced  on  the  trial  of  the 
cause,  she  was  asked,  among  other  things, 
what.  Information  she  had  regarding  the  sale 
of  the  sto<!k,  when  her  guardian  settled  with 
her  In  Noveml)er,  1906,  to  which  interrogato- 
ry she  answered:  'I  knew  that  the  sale  had 
been  made,  of  course;  and  I  knew  that  Un- 
cle John  bad  been  the  purchaser.  That  is 
all  I  knew.  I  knew  nothing  about  the  stock 
company  or  the  incorporation  of  the  com- 
pany. I  received  my  money,  and  that  was 
all  I  knew  about  it — ^what  he  gave  me.'  Be- 
ing asked  what  knowledge  she  had  at  that 
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time  regarding  tbe  method,  validity,  and 
good  faltb  of  tbe  sale  of  tbe  stock,  she  an- 
swered: 'I  bad  no  knowledge  of  Its  method. 
Its  validity,  or  of  Its  good  faith,  and  knew 
nothing  about  their  Intentions.'  In  response 
to  the  Interrogatory:  'What  was  told  you  by 
your  uncle,  John.  M.  Smith,  or  your  cousin, 
Napoleon  B.  Smith,  the  above-named  defend- 
ants, about  your  afFalrs,  and  particularly 
about  the  sale  of  said  stock?*'  She  answered: 
'Nothing  was  told  me  by  either  John  M. 
Smith,  or  Napoleon  B.  Smith,  concerning  tbe 
estate  in  any  way,  unless  I  asked  it  directly; 
and  I  never  talked  to  "Poly"  about  my  aif- 
falrs  very  much;  but  I  have  spoken  to  Uncle 
John.  Ee  always  avoided  me,  or  would  talk 
tn  an  Indirect  way,  and  I  knew  no  more 
when.  I  finished  than  when  I  begun.  He 
didn't  seem  to  care  about  discussing  it  very 
much;  he  didn't  want  me  to  think  much 
about  it  I  once  asked  him  about  the  dif- 
ference between  his  estate  and  ours,  and 
why  he  had  more  than  we  had,  and  be  said: 
"Papa  owed  large  sums  of  money  when  he 
died,  and  they  had  to  be  paid  oS."  I  also 
spoke  about  the  3  ];>er  cent  which  was  paid 
us  on  our  money,  and  asked  him  why  he 
didn't  give  us  more.  He  eald,  "It  was  all 
he  could  afford."  "Poly"  never  told  me  any- 
thing at  all,  except  what  we  had,  and,  in 
fact,  intimating  that  we  ought  to  be  thank- 
ful for  what  we  got.' 

"Both  John  M.  Smith  and  N.  B.  Smith 
were  questioned  in  respect  to  conversations 
they  had  with  the  complainant  John  M. 
Smith  gave  this  testimony:  'Q.  Do  you  re- 
member when  the  complainant  in  this  suit 
came  out  to  the  ranch  at  the  time  of  the  set- 
tlement? A.  I  don't  remember  the  date,  but 
it  was  in  August,  I  think.  Q.  Of  what  year? 
A.  The  27th  of  August  Q.  Of  what  year,  I 
said.  A.  1906.  Q.  About  how  long  was  she 
there?  A.  Well,  she  wasn't  there  long.  I 
can't  remember;  but  it  wasn't  but  a  few 
days.  Q.  What  occurred  in  her  matters  while 
she  was  there?  A.  N.  B.  Smith,  I  think,  was 
down  there,  and  was  talking  about  her  loaning 
money.  There  was  a  party  wanted  to  borrow 
the  money.  Q.  Was  there  any  settlement 
made  with  her?  A.  The  settlement  wasn't 
made  at  the  ranch.    Q.  Where  was  It  made? 

A.  At  White  Sulphur  Springs.  Q.  Was  it 
made  that  year?  A.  Tes,  sir.  I  wasn't  pres- 
ent at  the  settlemoit  N.  B.  Smith  done  tbe 
entire  business,  he  and  the  court  as  I  recol- 
lect It    Q.  Do  you  recall  any  talk,  when  N. 

B.  Smith  was  down  at  the.  ranch  and  the 
complainant  was  down  at  the  ranch,  about 
her  affairs?  A.  I  cannot  recall  Just  what  it 
was;  no.  They  had  some  talk,  but  I  cannot 
—  Q.  Where  did  they  have  it?  A.  In  the 
office.  Q.  Who  was  present?  A.  I  don't 
know  as  I  could  say  exactly  who  was  pres- 
ent Q.  Was  the  complainant  present?  A. 
The  complainant  was  present  Q.  Was  N. 
B.  Smith  present?  A.  N.  B.  Smith  and  my- 
self,    Q.  Were  you   present?     A.  Xes,   sir; 


and  I  think  Mr.  Flatt,  and  I  think  probably 
my  wife  was.  I  don't  know  whether  she  was 
or  not  I  know  at  the  time  she  was  there  it 
was  talked  over;  but  I  can't  recall  the  con- 
versation. Q.  What  was  talked  over — what 
was  it  about  generally?  A.  It  was  talked 
about  what  was  best  for  her  to  do  with  tbe 
money,  as  near  as  I  can  remember.  Q.  Was 
there  any  talk  about  the  matter  of  your  pur- 
chase of  the  stock  of  the  company?  A.  I 
don't  remember  that  that  was  talked  over, 
but  it  might  have  been;  I  don't  reinonber. 
Q.  Was  there  any  explanation  given  her  of 
her  matters,  and  how  the  results  and 
amounts  due  her  were  arrived  at?  A.  I 
think  that  N.  B.  Smith  gave  her  full  infor- 
mation In  regard  to  It  I  think  so,  as  near 
as  I  remember;  but  I  cannot  recall  what  it 
was.' 

"N.  B.  Smith  was  also  questioned  In  n- 
spect  to  the  same  matter,  and  also  in  respect 
to  a  vUlt  of  the  complainant  to  Montana  in 
1904,  when  she  was  about  16  years  old,  as 
follows:  'Q.  Do  you  recall  when  the  plaintiff 
came  out  to  Helena  in  1904?  A.  Yes,  sir;  I 
recall  when  she  came  out  here.  Q.  Where 
did  she  stop,  if  she  stayed  at  all,  in  White 
Sulphur  Springs?  A.  Well,  she  stopped  with 
us  a  few  days.  Q.  At  your  home?  A.  Yes, 
sir;  at  our  home.  Q.  With  yourself  and 
wife?  A.  With  myself  and  wife.  Q.  And 
during  that  time,  was  any  explanation  given 
to  her  of  these  matters  about  which  you  have 
been  testifying?  A.  Tes,  sir.  Q.  What  was 
done  in  that  regard,  you  may  tell.  A.  I 
showed  her  the  final  account  of  myself  as 
trustee  or  executor,  as  In  my  letter  I  Invited 
her  to  come  out  here;  that  was  In  1903.  I 
also  showed  her  the  annual  account  I  said 
I  would  be  glad  to  explain  the  affairs  of  the 
estate  to  her;  that  I  was  fixing  up  the  an- 
nual account  as  guardian,  and  she  was  there 
at  the  time;  and  when  I  was  at  the  court- 
house I  got  the  final  account  and  the  annual 
account  as  executor  and  showed  them  to  her. 
Q.  Where  were  you  when  you  showed  them  to 
her?  A.  I  was  there  in  my  office,  at  the  lit- 
tle room  at  the  north;  there  is  two  rooms 
to  the  office.  Q.  You  said  as  you  had  Invited 
her  in  your  letter?  A.  Yes,  sir;  in  my  letter 
I  had  invited  her.  Q.  What  letter  did  you 
refer  to,  the  one  of  August  13,  1903,  that  is 
in  evidence  here?  A.  August  13,  1903.  Q. 
In  connection  with  the  explanation  of  the 
papers  in  question,  did  you  say  anything  to 
her  about  it,  or  what  did  you  say?  A.  Oli, 
I  explained  to  her  about  the  sale  of  the  prop- 
erty. Q.  As  you  have —  Witness  (continu- 
ing) :  I  explained  to  her  about  the  sale  of 
the  property  and  the  Items  of  the  account 
Q.  Did  you  tell  her  the  facts  about  these 
matters  as  you  have  told  them  here?  A.  I 
related  the  facts  to  her  about  the  sale  and 
why  I  sold  the  property.  Q.  Well,  did  you 
give  her  Information  the  same  as  you  now 
tell  the  matter,  or  definitely?  A.  Well,  the 
same  information.    Probably  I  didn't  go  into 
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It  quite  as  fully;  but  I  explained  generally 
the  nature  of  tbe  transaction  and  why  I  sold 
it,  and  wliat  I  got  tor  it,  and  showed  her  the 
accounts.  Q.  Do  you  remember,  in  1006, 
when  the  complainant  came  out  to  Montana? 
A.  Yes,  sir.  Q.  Did  you  see  her  at  that  time? 
A.  Yes,  sir.  Q.  Where?  A.  I  saw  her  down 
at  the  ranch  of  Smith  Bros.  Sheep  Company. 
Q.  What  was  she  doing  down  there?  A.  She 
had,  I  think,  come  back  from  Germany,  if  I 
remember  correctly,  and  was  going  back.  Q. 
Well,  that  states  where  she  came  from  and 
where  she  was  going  to;  but  I  asked  you  if 
you  knew  what  she  was  doing  down  there  on 
the  ranch — what  she  was  there  for.  A.  Well, 
she  was  there  looking  after  her  estate.  I 
don't  remember  whether  the  final  account  had 
been  put  tn  or  not;  but  we  discussed  the 
matter  there  in  our  presence  there  in  the  of- 
fice. Q.  In  the  office?  Where  do  you  mean? 
A.  The  office  of  Smith  Bros.  Sheep  Company. 
Q.  Who  discussed  It?  A.  Well,  1  discussed  it 
with  her  and  Uncle  John.  Q.  Who  was  pres- 
ent? A.  Mr.  riatt  was  present.  Q.  And  you 
discussed  what  matter?  A.  Oh,  about  the 
sale  of  the  property,  and  how  It  had  been 
handled,  and  how  we  had  tried  to  manage 
the  property  for  her.' 

"In  the  same  connection,  a  letter  written 
by  N.  B.  Smith  to  the  complainant's  younger 
sister  on  the  7th  of  April,  1905,  is  pertinent: 
•N.  B.  Smith,  County  Attorney,  Meagher 
County.  White  Sulphur  Springs,  Montana, 
April  7,  1905.  Dear  Anna:  Your  favor  of 
the  4tb  inst.  came  to  hand.  Will  say  pre- 
sume you  have  my  letter  inclosing  the  $500. 
Yes,  you  will  get  your  money  In  June.  You 
need  be  at  no  expense  about  attorney's  fees. 
I  would  like  to  have  you  come  out  and  be 
here  when  the  estate  is  settled.  You  can  go 
over  all  the  accounts  with  me  and  see  where 
the  money  has  gone.  I  have  taken  receipts 
for  everything  and  have  paid  out  all  money 
by  checks.  I  want  you  to  know  everything 
and  then  I  will  feel  that  I  have  done  my  du- 
ty.   ••    •    Your  cousin,  N.  B.  Smith.'" 

John  M.  Smith,  as  guardian,  settled  his 
final  account  with  the  plaintiff  on  the  same 
basis  employed  in  settlement  with  Nellie 
Mae  Moore,  to  wit,  3  per  cent,  interest  on 
the  principal  sum  held  by  him  from  Decem- 
ber 11,  1900.  The  net  amount  received  by 
the  plaintiff  was  $23,954.01.  The  inlUal 
amount  accounted  for  was  one-third  of  $82,- 
170.20,  or  $27,390.06.  The  complaint  charges 
that  the  sale  was  "illegal,  fraudulent,  and 
collusive,"  and  that  "Napoleon  B.  Smith  and 
John  M.  Smith  colluded  and  confederated  to 
secure  the  said  property  to  the  said  John 
M.  Smltli,  and  to  sell  the  same  to  bim  at 
much  less  than  its  real  value."  The  claim 
that  the  property  was  sold  at  less  than  its 
then  present  value  was  virtually  abandoned 
by  the  appellant  In  this  court,  and,  indeed, 
such  a  contention  cannot  be  lustifled  in  the 
evidence.  The  United  States  Circuit  Court 
of  Appeals  decided  that  "the  sale  of  the 


stock  of  the  estate  of  the  deceased  Wm.  A. 
Smith  and  the  subsequent  misappropriation 
of  the  money  of  the  minors  by  their  guard- 
ian were  parts  and  parcels  of  a  scheme  en- 
tered into  by  and  between  N.  B.  and  John 
M.  Smith,  which  was  a  fraud  upon  the 
minors  and  the  probate  [district]  court" 
Judge  Hunt,  who  tried  the  Moore  case  In  the 
federal  District  Court,  and  Judge  Stewart, 
who  heard  this  case  in  the  Meagher  county 
district  court,  were  of  the  opposite  opinion; 
that  is  to  say,  in  their  Judgment  there  was 
no  fraud,  collusion,  or  conspiracy,  and  the 
sale  was  in  all  respects  legal,  regular,  and 
free  from  fraud. 

The  additional  testimony  given  by  plaintiff 
in  the  state  court  was,  in  part,  as  follows: 
"I  became  21  in  1906;  bad  attended  school 
in  Missoula,  at  Shattuck  Military  School, 
and  at  Notre  Dame;  had  had  no  business 
experience.  The  settlement  between  myself 
and  my  uncle  was  transacted  by  myself,  N. 
B.  Smith,  and  Mr.  Flatt  Mr.  Flatt  gave  me 
a  check  at  the  ranch  for  a  part  of  the  mon- 
ey, and  I  think  N.  B.  Smith  gave  me  part 
of  it  I  saw  the  expense  account  and  what 
the  money  was  supposed  to  have  been  spent 
for.  I  did  not  question  it  further  than  this: 
That  I  asked  what  certain  accounts  were  for, 
and  any  account  that  I  happened  to  pick  out 
and  see  I  would  ask  what  it  was.  Q.  Now, 
Mr.  Smith,  what,  if  anything,  did  you  know 
at  that  time  in  relation  to  the  circumstances 
and  conditions  under  which  your  uncle,  John 
M.  Smith,  became  the  apparent  owner  of  the 
stock  that  had  formerly  been  owned  by  your 
father  in  the  Smith  Bros.  Sheep  Company? 
A.  Nothing  at  all ;  but  one  thhig  I  asked 
my  Uncle  John  while  on  the  ranch — I  asked 
him  why  it  was  that  our  property  was  sold, 
and  he  said  that  he  did  not  feel  that  he 
wanted  us  children  to  take  a  chance,  so  he 
bought  the  property.  I  knew  nothing  of  the 
fact  that  the  money  that  was  turned  over 
to  him  he  used  to  pay  off  bis  notes  at  the 
bank;  knew  nothing  of  his  purpose  to  have 
himself  appointed  guardian,  so  that  he  might 
utilize  the  money  to  pay  off  the  notes.  I 
Imew  nothing  of  the  affidavit  presrated  to 
the  court  that  the  purpose  was  to  sell  the 
stock  of  John  M.  Smith  in  conjunction  with 
the  stock  of  the  estate,  in  order  that  the 
best  price  might  be  realized  for  it,  or  that 
John  M.  Smith  had  gotten  $13,000  in  two 
years  after  father's  death,  while  the  execu- 
tor of  father's  estate  only  procured  about 
$800.  Mr.  N.  B.  Smith  told  Mrs.  Reynolds, 
and  she  told  me,  that  father's  stock  had 
been  sold  to  my  uncle."  The  Inventory  value 
of  t^e  stock  in  the  Smith  Bros.  Sheep  Com- 
pany belonging  to  the  estate  of  Wm.  A. 
Smith,  deceased,  was  $61,475. 

We  approach  the  final  determination  of 
the  case  with  the  greatest  respect  for  the 
decision  of  the  learned  Judges  of  the  Circuit 
Court  of  Appeals.  Nevertheless  It  is  our 
duty  to  decide  It  In  conformity  with  the 
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dictates  of  our  own  consciences.  In  so  do- 
ing we  first  consider  the  situations  and  char- 
acters of  the  persons  accused  of  having 
formed  a  -conspiracy  to  defraud  the  plain- 
tiff; for,  unless  such  conspiracy  existed,  the 
conduct  of  the  parties  subsequent  to  the  sale 
becomes  altogether  immaterial.  The  prin- 
cipal actor  in  the  alleged  plot  Is  John  M. 
Smith,  a  man  64  years  of  age,  of  compara- 
tive wealth,  in  poor  health,  who,  whatever 
motive  may  have  actuated  his  later  conduct, 
appears  beyond  a  doubt  to  have  been  sin- 
cerely desirous  of  disposing  of  his  interests 
in  the  sheep  business  and  retiring  from  ac- 
tive participation  in  Industrial  pursuits,  at 
the  beginning  of  the  negotiations  for  the 
sale  of  the  corporate  assets.  This  man,  who 
is  now  accused  of  so  unnatural  a  purpose  to 
overreach  and  defraud  his  brother's  orphan 
children,  bad  been  intimately  associated  with 
that  brother  for  many  years  prior  to  his 
death.  They  lived  in  a  sparsely  settled 
community.  John,  at  least,  was  illiterate. 
But  by  their  personal  efforts  and  attention 
to  business  they  had  succeeded  in  accumu- 
Iktlng  a  considerable  fortune.  John,  on  ac- 
count of  the  exposure  incident  to  the  con- 
duct and  management  of  a  large  sheep 
ranch,  had  contracted  a  disease  which  neces- 
sitated bis  spending  the  winters  In  Califor- 
nia. He  died  pending  this  litigation.  It  Is 
not  unnatural  to  assume,  from  a  contempla- 
tion of  his  life  and  its  environments,  that  he 
was  provincial  in  his  habits  and  ideas;  that 
the  spirit  of  thrift  and  a  desire  to  save 
characterized  bis  conduct  and  dictated  his 
actions  generally.  This  la  constantly  to  be 
borne  In  mind  In  passing  Judgment  upon  the 
facts  in  the  case  and  the  successive  steps 
taken  looking  to  a  disposition  of  the  prop- 
erty of  the  parties.  It  Is  not  unreasonable 
to  assume,  from  their  relationship  and  asso- 
ciation, that  some  considerable  degree  of  af- 
fection existed  between  the  brothers.  John 
was  present  at  the  death  of  William,  and 
the  latter's  last  words  were  a  request  that 
John  would  look  after  the  interests  of  his 
children.  The  promise  was  given,  and  John 
testiaed  that  it  had  been  faithfully  kept.  It 
Is  impossible  to  read  the  correspondence  of 
this  uneducated  man  with  his  nephew,  N.  B. 
Smith,  and  thereafter  entertain  a  doubt  that. 
In  the  beginning  at  least,  he  entertained  a 
sincere  regard  for  the  plaintiff  and  his  sis- 
ters, was  actuated  by  the  highest  motives  of 
solicitude  for  their  welfare  and  a  desire  to 
protect  and  conserve  their  inheritance.  Al- 
though be  held  a  controlling  interest  in  the 
stock  of  the  corporation,  he  was  reluctant  to 
sell  his  portion  alone,  for  fear  the  minority 
interests  of  the  children  would  suffer  if 
strangers  acquired  his  stock;  and  in  giving 
an  option  to  McKaugbt  he  stipulated  that 
It  should  be  subject  to  the  approval  of  the 
executor  of  his  brother's  estate. 

It  must  not  be  forgotten,  either,  that  the 
corporation  was  a  sort  of  family  affair ;  and 


the  record  tends  to  show  that  no  particular 
surprise  was  caused  by  the  fact  that  John 
M.  Smith  was  In  the  habit  of  drawing  from 
its  funds  such  moneys  as  he  had  occasion  to 
require.  The  books  of  the  concern  were 
kept  In  a  very  informal  and  careless  man- 
ner. In  all  probability  the  brothers  had 
that  trust  and  confidence  in  each  other 
which  was  engendered  and  Justified  among 
those  whose  sturdy  characters  and  Integrity 
of  purpose  alone  made  It  possible  for  the 
early  settlers  to  go  into  the  remote  regions 
of  the  state  and,  by  hard  labor  and  mutual 
dependence,  build  homes  for  themselves  and 
develop  the  natural  resources  of  the  country. 

The  other  alleged  conspirator  Is  Napoleon 
B.  Smith,  now  and  for  many  years  a  member 
of  the  bar  of  this  court  in  good  standing; 
a  man  of  family,  whose  character  for  truth, 
honesty,  and  Integrity  generally  Is  unim- 
peached,  so  far  as  the  record  discloses. 

The  property  In  controversy  consisted  of 
stock  in  the  Smith  Bros.  Sheep  Company,  of 
the  appraised  value  of  |61,475,  which  Judge 
Armstrong,  presiding  in  the  district  court  of 
Meagher  county  at  the  time,  authorized  the 
executor  to  sell  for  $75,000  at  private  sale, 
and  which  actually  sold  for  $85,000.  Several 
bona  fide  efforts  had  been  made  to  effect  a 
sale  of  the  whole  plant,  without  success. 
Touching  the  value  of  the  stock  held  by  the 
executor,  he  testified  that  he  figured  $75,000 
was  what  It  was  worth;  that  he  had  coun- 
seled with  Mr.  Anderson,  Dr.  Parberry,  Per- 
ry Moore,  and  Len  liewis,  representative 
sheepmen  of  the  county,  and  they  advised 
him  to  sell  if  he  could  get  a  fair  price, 
which,  in  their  Judgment,  would  be  $150,000 
to  $160,000  for  the  whole  property. 

Regarding  the  methods  pursued  in  the  pro- 
bate proceedings  growing  out  of  the  admin- 
istration and  guardianship  matters  shown 
by  the  records.  It  is  well  to  note  that  White 
Sulphur  Springs,  the  county  seat  of  Meagher 
county,  was  at  that  time  a  village  of  about 
450  Inhabitants,  situated  many  miles  from  a 
railroad.  Court  was  held  four  times  a  year, 
and  it  is  well  known  to  the  profession  that 
probate  matters  were  sometimes  loosely  con- 
ducted iQ  those  remote  country  districts; 
and  the  people  generally  regarded  the  dis- 
trict Judge  as  a  repository  for  all  their 
troubles  growing  out  of  the  administration 
of  estates,  and  did  not  hesitate  to  seek  his 
counsel  and  advice  wherever  they  could  en- 
counter him,  and  in  the  most  informal  man- 
ner. 

Coming,  now,  to  the  correspondence  which 
is  claimed  to  disclose  the  conspiracy:  As 
was  well  said  by  Judge  Boss,  who  prepared 
the  opinion  of  the  Circuit  Court  of  Ap- 
peals: "A  sale  by  John  M.  Smith  of  his 
majority  of  the  stock  to  a  stranger  might 
have  worked  to  the  injury  of  the  minority 
Interest  of  the  children  of  the  deceased  Wil- 
liam A.  Smith,  so  that  both  John  M.  Smith 
and  the  executor  became  desirous  that  both 
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interests  should  be  sold  togetber."  The  ex- 
ecutor therefore,  indorsed  upon  the  option  to 
McNaught  an  agreement  to  immediately 
make  application  to  the  district  court  to 
sell  the  interest  of  the  estate  in  the  property 
at  the  rate  therein  named,  in  case  a  buyer 
could  be  found.  At  that  time,  however,  as 
is  also  noted  in  the  opinion  of  the  Court  of 
Appeals,  the  evidence  shows  that  the  ex- 
ecutor regarded  the  estimate  of  John  M. 
Smith  as  to  the  value  of  the  property  as  too 
high,  as  did  others.  Under  date  of  Decem- 
ber 14,  1897,  John  M.  Smith  informed  the 
executor,  by  letter  (we  shall  not  attempt  to 
reproduce  his  spelling),  that  he  wanted  to 
sell  out,  "so  as  to  go  some  place  that  I  can 
be  with  my  family  and  can  said  Stanley 
[his  son]  to  school  as  long  as  I  hold  it  I 
can't  be  satisfied  away  from  it  and  I  don't 
want  to  sell  out  and  leave  the  children's  in- 
terest in  it.  I  think  the  coming  year  will 
be  the  time  to  let  go  of  the  entire  plant  you 
can  at  the  next  term  get  a  permit  to  sell 
Wills  interest  at  any  time  that  we  can  get 
a  fair  value  for  it."  He  also  declared  that 
if  be  were  young  he  would  not  care  to  sell. 
The  executor  thereupon,  on  January  24,  1808, 
obtained  from  the  district  court  an  order  to 
sell  the  property  for  $75,000,  which  was 
$13,525  more  than  its  appraised  valuation. 
There  is  no  indication  in  this  transaction 
that  the  executor  had  any  notion  of  selling 
the  property  for  less  than  it  was  worth,  or, 
indeed,  that  he  Intended  to  sell  it  to  John 
M.  Smith.  On  2tlarch  19,  1898,  John  M. 
Smith  asked  the  executor  to  name  the  least 
price  he  would  accept  for  the  cbildr^s  stock, 
saying  he  understood  the  latter  had  authori- 
ty to  sell  for  $75,000,  but  that  be  thought 
they  could  do  better  than  that  and  get  them 
$80,000  or  $85,000  clear.  Bearing  in  mind 
that  John  M.  Smith  held  his  stock  at  a 
higher  valuation  than  did  the  executor  that 
of  the  children,  it  is  not  unreasonable  to 
conclude  that  he  acted  In  good  faith  in 
naming  a  minimum  price,  so  that  the  former 
might  have  a  "margin  to  work  on."  On 
March  25,  1808,  the  executor  expressed  a 
reluctance  to  "see  a  sale  go  by,"  and  indicat- 
ed a  willingness  to  take  $85,000  for  the  in- 
terest of  the  estate.  He  said:  "I  want  to  do 
what  is  fair  by  the  estate  and  also  by  you. 
I  ^want  to  see  a  sale  go  through  in  some 
shape,  but  at  the  same  time  I  want  to  do 
the  best  I  can  for  the  estate."  It  does  not 
seem  possible  that  these  men  would  take  the 
trouble  to  express  such  sentiments  in  private 
correspondence  if  they  were  engaged  in  a 
conspiracy  to  defraud  their  minor  relatives. 
On  July  2,  1898,  John  M.  Smith  very  frank- 
ly told  the  executor  that  their  Judgments  dif- 
fered as  to  the  value  of  the  property,  and 
that  be  would  not  be  satisfied  with  the  same 
amount  received  by  the  estate.  He  then 
attempted  to  induce  the  executor  to  take  less 
than  $85,000.    In  our  opinion  these  negotia- 


tions disclose  no  concert  of  action  or  meet- 
ing of  minds  between  these  two  men. 

On  December  30,  1898,  Henry  Neill  made 
a  cash  offer  of  $80,000  for  the  stock  of  the 
estate.  On  the  next  day  the  executor  Inform- 
ed bis  uncle,  by  letter,  of  this  offer.  In  the 
course  of  the  letter  he  said:  "I  am  very 
anxious  to  do  something  vritb  the  property 
as  I  feel  that  the  estate  Is  going  to  lose 
money  by  holding  it.  If  you  will  make  me 
a  cash  oJter  of  $86,000  you  can  have  the 
property.  I  told  NeUl  I  would  not  make 
such  an  offer.  McNaught  writes  me  that  you 
owe  the  company  $13,839.35.  •  •  •  If 
you  do  not  take  the  stock  It  would  be  your 
duty  to  put  your  note  into  the  company  for 
the  amount  •  ♦  •  Under  our  law  the 
only  way  money  can  be  drawn  out  of  a  com- 
pany by  a  stockholder  is  by  declaring  so 
much  dividend  on  each  share  of  stock.  I  do 
not  make  the  suggestion  to  hurt  your  feel- 
ings, but  you  know  yourself  that  such  large 
transaction  should  not  be  carried  on  in  such 
a  loose  way."  It  is  suggested  by  the  appel- 
lant that  the  expression,  "I  told  Neill  I 
would  not  make  such  an  offer,"  discloses 
some  secret  understanding  between  the  neph- 
ew and  uncle  at  this  time.  We  do  not  know 
exactly  what  was  Intended  by  N.  B.  Smith, 
but  it  is  fair  to  presume  that  if  he  got  his 
price — what  he  thought  the  property  of  the 
estate  was  actually  worth — he  would  natu- 
rally prefer  a  relative  to  a  stranger  as  a  pur- 
chaser, provided  the  former  wanted  to  buy. 
Or  it  may  be  that  the  only  meaning  of  tlie 
words  was  that  the  executor  told  Neill  he 
would  not  give  him  an  option  on  the  estate's 
holdings.  If  Neill  bad  offered  more  than 
$85,000,  it  might  be  contended  that  the  exec- 
utor was  willing  to  sell  to  his  uncle  at  a 
lesser  price ;  but  there  is  not  any  testimony 
to  Justify  such  a  conclusion.  It  will  be  ob- 
served, also,  that  in  the  letter  the  executor 
respectfully,  but  firmly,  called  upon  his  uncle 
to  pay  his  indebtedness  to  the  company, 
which  is  altogether  at  variance  with  the  idea 
that  they  were  conspiring  to  defraud  the 
children.  Note,  also,  that  at  this  time  John 
M.  Smith  was  endeavoring  to  obtain  an  op- 
tion, so  that  he  might  dispose  of  the  whole 
property  to  some  third  person,  and  also  that 
the  price  of  $85,000  had  been  fixed  many 
months  prior  to  the  offer  of  Neill. 

What  relation  did  John  M.  Smith  and  Na- 
poleon B.  Smith  bear  to  the  Union  Bank  & 
Trust  Company  and  Mr.  Ramsey,  its  presi- 
dent, at  this  time?  Substantially  none,  so 
far  as  the  record  shows,  save  that  John  M. 
Smith  was  very  friendly  with  Henry  Klein, 
the  vice  president  of  the  bank.  The  first  ac- 
count opened  with  the  bank  was  on  April  11, 
1898,  by  the  Smith  Bros.  Sheep  Company  de- 
positing $2,000.  John  M.  Smith's  account 
was  opened  April  27,  1899,  by  a  deposit  of 
$75,000.  Tet  on  January  14,  1809,  we  find 
John  M.  Smith  openly  and  frankly  iufonu- 
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lug  Mr.  Ramsey  In  a  lettw  that  he  was  about 
to  buy  the  estate's  Interest  In  the  stock  of 
the  sheep  company,  and  asking  If  the  bank 
would  loan  $90,000  on  the  entire  stock.  This 
letter  also  Indicates  that  at  that  time  he  had 
a  mind  to  sell  the  entire  property  at  the  first 
opportunity,  and  thought  he  could  make  a 
sale  In  four  or  five  months.  On  January  16, 
1898,  John  M.  Smith  wrote  to  the  executor, 
Baying  that  he  had  wired  an  acceptance  of 
his  offer  to  take  $85,000  for  the  stock  belong- 
ing to  the  estate,  stating,  also:  "If  Miles 
makes  a  raise  I  will  p&y  you  the  $90,000 
that  yon  ask  you  of  course  would  put  It  in 
government  bonds  If  yon  had  it  now  to  ntake 
things  safe  and  yon  be  absolutely  safe  I  will 
give  you  all  of  the  sheep  company  stock  to 
hold  as  security  and  I  will  pay  the  same  in- 
terest that  you  would  get  on  goyernment 
bonds  and  pay  you  3  times  per  year  until  I 
can  sell  out  to  advantage  then  you  will  be 
safe  and  if  any  one  Is  loser  It  will  be  me 
and  I  am  willing  to  take  the  chances  there 
never  will  be  a  time  but  what  the  whole 
business  will  be  the  best  of  security  for  that 
amount  but  I  don't  intend  to  hold  It  very 
long  at  any  time  that  I  can  make  a  good 
sale  I  win  pay  off  your  $85,000.  I  think  this 
the  best  way  for  us  to  close  up  business  you 
can  get  up  the  papers  so  yon  are  safe  and  at 
the  same  time  give  me  a  chance  to  handle 
myself  to  advantage  if  Miles  fails  if  you  did 
have  to  pay  taxes  I  will  agree  to  pay  it  for 
you  so  it  will  leave  It  Just  the  same  as  gov- 
ernment bonds  I  could  borrow  the  money  of 
the  bank  at  Helena  by  giving  the  same  se- 
curity but  I  would  sooner  deal  with  you  and 
you  are  lust  as  safe  as  though  you  bad  gov- 
ernment bonds."  To  this  letter  N.  B.  Smith 
replied  on  January  16th:  "I  want  a  clear 
understanding  with  yon,  so  that  there  may 
be  no  hereafter  In  the  matter.  It  is  under- 
stood that  I  am  to  get  $85,000  for  the  stock 
and  the  estate  Is  to  have  that  and  not  owe 
the  company  anything.  •  ♦  ♦  You  had 
better  pay  a  portion  down."  On  January  22d 
John  M.  Smith  inquired,  by  letter,  bow  much 
the  executor  wanted  him  to  pay  down,  and 
what  interest  he  would  want  on  the  balance. 
He  also  said  that,  in  his  Judgment,  it  would 
not  take  longer  than  May  1st  to  make  "some 
turn  so  I  will  get  the  balance  for  you."  On 
January  2l8t  John  M.  Smith  was  informed 
by  Mr.  Ramsey  that  he  could  borrow  $90,- 
000  at  9  per  cent,  interest  On  January  24th 
the  executor  wrote  to  his  unde  in  part  as 
follows :  "I  cannot  sell  the  way  you  indicat- 
ed. The  only  way  I  can  sell  is  for  cash 
down.  If  you  are  appointed  guardian  of  the 
children  then  I  could  turn  the  money  over  to 
you.  As  I  told  you  all  the  time  I  have  no 
right  to  sell  on  credit."  But  on  January 
20th  the  executor  wrote  the  so-called  "lost 
letter,"  which  is  thought  by  the  appellant  to 
have  mapped  out  a  fraudulent  scheme  to  de- 
fraud him  and  his  sisters.    It  really  makes 


very  little  difference  who  first  proposed  the 
plan.  There  does  not  appear  to  have  been 
anything  secret  about  It  John  M.  Smith 
sent  the  "lost"  letter  to  Ramsey,  who  read 
and  returned  it  On  January  STth  John  M. 
Smith  wrote  to  the  executor:  "I  think  your 
plan  good.  I  will  take  steps  to  get  the  ten 
thousand  down  payment  and  we  will  pro- 
ceed to  business  at  once.  I  will  write  to  the 
bank  and  arrange  for  the  money  If  you  have 
me  appointed  guardian  for  the  children  as 
soon  as  I  sell  out  I  want  to  Invest  in  gov- 
ernment bonds  all  their  money  and  also  my 
own  as  I  don't  Intend  to  try  to  do  any  busi- 
ness after  I  sell  out  and  I  fully  intend  to  let 
go  this  spring  I  think  your  suggestion  a  good 
one  I  think  I  should  have  the  children  come 
out  here  the  schools  is  first  class  and  the 
climate  is  good  also  good  society." 

[1]  It  would  serve  no  useful  pnix>ose  to 
again  quote  any  substantial  portion  at  the 
correspondence.  It  is  very  clear  to  us  (1) 
that  neither  John  M.  Smith  nor  Napoleon 
B.  Smith  ever  had  any  intention  or  design 
to  defraud  the  children,  or  to  gaio  any  ad- 
vantage over  them.  Indeed,  in  our  opinion, 
all  of  their  correspondence  and  actions  indi- 
cate a  most  praiseworthy  solicitude  for 
their  material  welfare.  (2)  The  property  was 
sold  for  its  full  market  value,  and  the  chil- 
dren suffered  no  detriment  whatsoever  on 
account  of  the  sale.  We  believe  that  both 
John  M.  Smith  and  Napoleon  B.  Smith  acted 
with  the  utmost  good  faith  in  the  premises; 
that  they  exercised  sound  Judgment  as  to 
the  affairs  of  the  children,  and  constantly 
had  in  mind  the  fact  that  they  were  dealing 
with  a  trust  estatie,  and  ought  not  to  Jeopar- 
dize it  by  taking  any  chances  of  its  being 
diminished  or  lost  while  in  their  care.  With 
this  in  mind,  it  naturally  occurred  to  them 
that  an  investment  In  government  bonds 
was,  perhaps,  the  safest  that  could  be  made. 
At  least,  they  appear  to  have  had  such  an 
ultimate  investment  constantly  tn  mind.  (3) 
We  think  it  equally  clear  that  neither  of  these 
parties,  at  any  time  poiding  negotiations 
for  the  sale,  or  at  the  time  of  the  sale,  had 
any  idea  that  John  M  Smith  should  buy  the 
property  as  a  speculation,  or  as  a  permanent 
Investment  We  cannot  read  their  corre- 
spondence or  contemplate  their  actions  and 
hold  the  opinion  that  either  of  them  ever 
entertained  any  other  notion  than  that  John 
M.  Smith,  after  becoming  sole  owner,  abonld 
dispose  of  the  entire  plant  at  the  earliest 
opportunity,  and,  if  possible,  within  a  very 
few  months  after  the  sale  We  think  the 
correspondence  shows,  also,  that  they  were 
dealing  with  each  other  at  arm's  length; 
and  we  find  no  evidence  that  N.  B.  Smith 
was  dominated  by  bis  uncle,  or  influenced  by 
him  to  do  any  act  inimical  to  the  interests 
of  the  children.  It  Is  very  easy  to  select  a 
fragment  of  one  letter  here,  and  another 
there,  and  by  patching  them  together  draw 
a  partisan    conclusion,    altogether    variant 
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from  the  intentions  and  sentiments  of  the 
writers.  We  do  not  think  tbat  any  of  the 
main  deductions  of  fact  drawn  by  the  ai>- 
pellant  are  Justified  In  the  evidence.  We  are 
also  of  opinion  tbat  Jolm  M.  Smltb's  frank 
and  rei)«ated  assertion  that,  in  his  Judgment, 
the  property  was  of  greater  value  than  that 
at  wbicb  the  executor  estimated  It  in  Itself 
shows  good  faith  on  his  part  (4)  Neltber 
have  we  any  doubt  that  John  M.  Smith  was 
honestly  of  the  opinion  that  considering  the 
large  undertaking  he  would  be  required  to 
give,  and  which  he  eventually  did  give,  for 
the  ftiithful  performance  of  his  duties  as 
guardian,  together  with  his  individual  re- 
sponsibility, and  the  further  fact  that  the 
entire  property  would  be  speedily  disposed  of 
and  the  proceeds  Invested  in  government 
bonds  it  was  a  perfectly  legitimate  transac- 
tion to  employ  the  guardianship  funds  tem- 
porarily, to  take  up  the  indebtedness  to  the 
Union  Bank  &  Trust  Company,  and  thus 
avoid  the  payment  of  so  large  a  rate  of  in- 
terest as  9  per  cent  per  annum  on  the  sum 
of  over  $80,000.  He  testified  that  be  thought 
be  had  a  right  to  turn  in  the  certificates  in 
payment  of  his  notes,  because  he  Iiad  given 
security;  that  he  understood  he  was  using 
money  that  was  turned  over  to  him  as  guard- 
ian, but  thought  he  had  a  right  to  do  so,  as 
he  had  given  security,  because  "it  was  the 
same  as  though  it  was  in  my  possession." 
He  very  frankly  stated  that  he  might  have 
made  a  mistake,  but  that  he  did  not  do  so 
with  Intent  to  defraud  any  one,  and  if  he 
had  Wronged  anybody  he  was  willing  to 
make  it  right  He  said  he  thought  it  was 
Just  the  same  as  if  he  put  it  In  government 
bonds,  If  he  paid  the  interest  We  cannot 
believe  that  this  old  man  was  engaged  in  a 
trandnlent  conspiracy  to  defraud  his  broth- 
er's orphan  children.  Moreover,  the  facts 
show  that  they  have  not  been  defrauded. 
Their  property  was  sold  to  the  only  purclias- 
er  who  could  be  found  who  was  willing  to 
give  as  much  as  $85,000,  the  full  value 
therefor;  and  that  sum,  after  fi'idnctlng  ex- 
penses of  administration,  has  l)een  fully  paid 
to  them. 

[2]  It  may  be  that  upon  settlement  of  the 
guardian's  accounts  he  should  have  been  re- 
quired to  pay  a  greater  rate  of  interest,  and 
for  a  longer  period  of  time,  than  was  actual- 
ly required  of  him,  but  that  question  is  not 
before' us;  and,  even  if  it  Should  be  answered 
in  the  afilrmative,  the  fact  cannot  by  rela- 
tion, characterize  as  fraudulent  and  void 
prior  transactions,  which  were  in  themselves 
honest  and  free  from  actual  fraud. 

[3]  But  It  is  contended  that  the  plan  adopt- 
ed by  John  M.  Smith  of  using  guardianship 
funds  to  take  np  his  personal  indebtedness 
to  the  bank  was  fraudulent  and  void  as  a 
matter  of  law.  In  this  connection  it  may  be 
well  to  note  that  aside  from  the  question 
of  the  rate  of  interest'  that  should  have  been 
exacted  from  John  M.  Smith  as  gnardian, 


the  equities  of  the  case  are  all  with  the  re- 
spondents. The  appellant  Is  attempting,  in 
a  court  of  eqnity,  to  overtarn  and  set  aside 
a  purchase  of  property  sold  In  good  faith, 
for  Its  full  value,  every  dollar  of  which  has 
been  accounted  for,  because,  as  he  claims, 
his  guardian  used  his  money  for  a  short 
time,  in  order  to  effect  the  purchase.  In 
fact  this  consideration  is  of  no  moment 
whatsoever,  so  far  as  the  result  to  the  ap- 
pellant la  concerned.  Not  any  of  his  proper- 
ty "was  embezzled  or  withheld.  All  of  it 
was  duly  and  regularly  accounted  for  when 
he  became  of  age,  and  turned  over  to  him. 
During  the  latter  years  of  his  minority,  he 
took  no  chances  of  the  sheep  industry  being 
affected  by  adverse  legislation;  he  was  fully 
protected  from  loss.  If  John  M.  Smith  had 
continued  to  pay  interest  on  the  amounts 
temporarily  borrowed  from  the  banlc,  and 
liad  allowed  the  guardianship  funds  to  lie 
idle,  or  if  he  had  sold  out  the  entire  holdings 
of  the  sheep  company,  as  contemplated,  the 
result  to  the  appellant  would  have  been  ex- 
actly the  same  as  that  brought  about  by  the 
course  of  procedure  actually  adopted.  If 
the  appellant  had  been  defrauded  in  fact  or 
if  he  had  lost  anything  by  reason  of  the 
methods  pursued  by  his  guardian,  he  would 
be  in  an  altogether  different  situation;  but 
such  ia  not  the  case. 

[4]  It  is  claimed  by  the  learned  counsel 
for  the  appelant  that  In  the  drcnmstances 
disclosed  by  the  record  John  M.  Smith  was 
gnilty  of  larceny,  nnder  the  provisions  of 
section  8666,  Revised  Codes,  which  are  as 
follows:  "Every  person  acting  as  •  •  • 
guardian  *  •  •  who  secretes,  withholds 
or  otherwise  appropriatea  to  his  own  nse 
*  *  *  any  money  *  *  *  in  his  posses- 
sion or  custody,  by  virtue  of  his  office,  em- 
ployment or  appointment  is  guilty  of  lar- 
ceny." This  section  has  no  bearing  upon  the 
case  disclosed  by  the  record.  Smith  did  not 
secrete  or  withhold  the  money  of  his  wards. 
They  were  in  no  wise  aggrieved  by  his  meth- 
od of  procedure.  Even  U  we  assume  that 
he  was  not  justified  in  nsing  the  funds  as 
he  did,  and  that  he  thereby  technically  ap- 
propriated them  to  his  own  nse,  yet  we  must 
look  to  the  ultimate  result  of  his  actions, 
In  order  to  correctly  Judge  of  the  effect  there- 
of npon  the  instant  controversy.  It  is  impos- 
sible for  ns  to  believe  that  a  gnardian,  who 
had  given  ample  security  to  account  for  all 
funds  coming  into  his  hands,  who  was  per- 
sonally able  to  raise  the  amount  thereof  on 
demand,  who  sincerely  believed  that  he  was 
acting  legally  and  for  the  best  Interests  of 
his  wards,  and  who  did.  In  feet,  fully  ac- 
count for  all  moneys  paid  over  to  him,  should 
or  could  be  adjudged  guilty  of  a  heinous 
crime  in  a  subsequent  suit  by  one  who  has 
not  lost  or  suffered  by  his  conduct 

The  particular  Infirmity  In  the  case  of 
the  plaintiff  is  that  he  Is  attempting  to  avoid 
the  sale  for  a  purely   tedmlcal   reason — 
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a  reason  based  In  facts  arising  after  the 
sale  was  complete,  and  whlcb  had  no  effect 
wbatsoerer  upon  the  sale  Itself.  It  Is  claimed 
that  this  may  be  done,  because  the  whole 
course  of  action  was  fraudulent  and  there- 
fore void;  that  the  subsequent  use  of  his 
money,  pursuant  to  a  prior  design  to  so  em- 
ploy it,  vitiated  the  sale  theretofore  made. 
But  bis  premises  are  defective.  Not  any 
fraud  in  fact  was  contemplated  or  practiced 
In  any  part  of  the  proceedings;  at  most  a 
mistake  was  made  by  the  guardian  as  to  his 
right  to  so  use  the  money;  and  a  technical 
violation  of  duty  on  his  part  may  not  now 
be  employed  to  overturn  a  transaction  other- 
wise regular  and  legal,  by  whlcb  no  one  had 
suffered  any  Injury. 

Two  very  elaborate  and  able  briefs  have 
been  submitted  by  counsel  for  the  appellant. 
Numerous  decided  cases  are  therein  cited,  all 
of  which  we  have  examined  with  painstaking 
care,  but  not  any  of  which,  in  our  judgment, 
deal  with  the  exact  question  here  involved. 
It  is  contended  that  equity  must  frown  upon 
such  a  proceeding  as  that  disclosed  by  this 
record,  because  it  has  a  tendency  to  "despoil 
the  weak  wards  of  chancery,  even  though  in 
the  individual  case  it  may  have  been  entered 
upon  with  the  most  praiseworthy  motives, 
and  a  fair  and  even  liberal  consideration 
for  the  property  was  paid."  But  we  con- 
ceive that  a  court  of  equity,  while  constantly 
bearing  In  mind  the  beneficent  fundamental 
principles  of  its  Jurisprudence,  should  care- 
fully and  conscientiously  examine  and  decide 
each  case  upon  the  particular  facts  therein 
disclosed,  with  a  view  to  doing  substantial 
justice  by  the  Immediate  litigants,  lest,  in 
applying  a  bard  and  fast  rule  to  all  cases 
alike.  Injustice  may  be  done  to  the  parties 
then  claiming  the  attention  of  the  court  We 
find  no  occasion  to  unduly  lengthen  this  opin- 
ion by  a  review  of  the  cases  cited. 

In  addition  to  the  basic  question  hereto- 
fore considered,  several  technical  points  of 
law  are  advanced  in  behalf  of  the  appellant 
and  elaborately  argued.  Some  of  them  are 
incidentally  disposed  of  by  what  has  already 
lieen  said;  the  others  have  no  merit,  in  our 
judgment  The  facts  of  the  case  are  against 
the  appellant. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

BBANTLY,  C.  X,  and  HOLLOWAT,  X, 
concur. 


(4S  Mont.  68S) 

MANSUR  et  al.  v.  CITY  OP  POLSON  et  al. 

(Supreme  Court  of  Montana.    June  17,  1912.) 

1.  Municipal  Cobporations  (8  407*)— Street 
Improvements  —  Assessments  —  Procbkd- 

INOS. 

Proceedings  for  the  levy  of  assessments  on 
abutting  property  for  street  ImprovemeDts  are 
purely  statutory;  the  only  limitation  on  the 
power  of  the  Legislature  being  that  the  proper- 


ty owner  must  be  afforded  an  opportunity  to  be 
beard,  so  that  his  property  will  not  be  taken 
without  due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {I  1003,  1004;  Dec. 
Dig.  J  407.»] 

2.  Municipal  Corporations  (8  294*>— Street 
Improvements  —  Resolution  —  Noticb  — 
Review. 

.The  contents  of  a  resolution  for  a  street 
improvement,  to  be  paid  for  by  assessments  on 
abutting  property,  in  so  far  as  they  relate  to 
notice  of  what  improvements  are  contemplated 
are  for  the  Legislature  to  dictate;  and,  so  long 
as  a  reasonably  comprehensive  notice  is  pro- 
vided for,  the  courts  nave  no  power  to  dedare 
it  insufficient. 

[Ed.  Note. — For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  {|  77&-788,  791;  Dec. 
Dig.  {  294.*] 

3.  Municipal  Corporations  (J  450*)— Street 
Improvements  —  Resolution  —  Descrip- 
tion op  Work — Statutes. 

Rev.  Codes,  §  3397,  provides  that  whenever 
it  is  desired  to  create  a  special  improvement 
district  for  certain  municipal  improvements  the 
council,  by  resolution,  shall  designate  the  num- 
ber of  such  district,  describe  the  boundaries 
thereof,  state  the  character  of  the  improvement 
or  improvements  to  be  made,  and  a  proximate 
estimate  of  the  cost  and  the  time  when  the 
council  will  hear  objections.  Held,  tbat_  such 
section  does  not  require  a  detailed  description 
of  the  work  to  be  done,  or  any  description,  as 
such,  but  only  a  designation  of  the  character 
of  the  improvement;  and  hence  a  resolution, 
specifying  generally  the  character  of  the  work 
contemplated,  was  sufficient. 

[Ed.  Note. — For  other  rases,  see  Municipal 
Corporations,  Cent  Dig.  H  1073,  1074;  Dec 
Dig.  f  450.»] 

4.  Municipal  Corporations  (|  340*)— Strebi 
Improvements  —  Resolution  —  Altera- 
tion. 

That  a  city  council  directed  that  the  grav- 
eling of  certain  streets,  the  improvement  of, 
which  was  provided  for  by  resolution,  be  left 
out  of  the  specifications,  and  that  the  notice 
to  contractors  inviting  bids  omitted  any  refer- 
ence to  graveling,  was  not  a  fatal  defect,  as 
a  violation  of  the  resolution  providing  for  such 
graveling  as  a  part  of  the  improvement  in  the 
absence  of  proof  that  the  omission  to  gravel 
was  a  substantial  and  material  change  from 
the  original  plan  as  evidenced  by  the  resolu- 
tion. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  869;  Dec  Dig.  t 
340.»] 

5.  Evidence  (8  7*)— Judicial  Notice. 

The  Supreme  Court  could  not  take  judi- 
cial notice  that  the  omission  of  graveling  of 
certain  streets,  for  the  improvement  of  wliich 
a  resolution  provided,  was  a  substantial  or 
material  change  in  the  original  plan. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  8  6;   Dec.  Dig.  8  7.*] 

6.  Municipal  Corporations  (8  456*)  — 
Street  Improvements — Estimation — ^Lkvt 
—Statutes. 

Rev.  Codes,  8  3396,  provides  that  when- 
ever the  council  desires  to  make  improvements 
and  extend  the  payment  for  the  same  over  a 
period  of  three  years  it  shall  enact,  by  ordi- 
nance, that  the  entire  expense  of  all  improve- 
ments within  each  special  improvement  dis- 
trict, including  the  cost  of  street  and  alley  in- 
tersections, shall  be  paid  by  the  entire  dis- 
trict; each  lot  or  parcel  of  land  to  be  assess- 
ed for  that  part  of  the  whole  cost  which  its 
area  bears  to  tbe  entire  district,  exclusive  of 
streets,   alleys,   and  public   places.      HrH,   that 


*For  other  cases  see  suae  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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an  improvement,  Including  both  front  and  side 
streets,  and  a  resolution  that  each  lot  or  parcel 
of  land  within  the  district  should  be  assessed 
for  that  part  of  the  whole  cost  which  its  area 
bore  to  the  entire  district,  exclusive  of  streets, 
alleys,  and  public  place,  were  not  objectiona- 
ble, because  inside  lot  owners  were  equally  as- 
sessed according  to  area  with  comer  lot  own- 
ers, though  not  receiving  a  proportionate  ben- 
efit 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Si  1094-1099;  Dec. 
Dig.  {  456.»] 

Brantly,  0.  J.,  dissenting. 

Suit  by  C.  M.  Mansur  and  otbers  against 
the  City  of  Poison  and  others.  From  an  or- 
der dissolving  temporary  restraining  order, 
plaintiffs  appeal.     Affirmed. 

J.  B.  Densmore  and  Foot  &  Foot,  all  of 
Kallspell.  for  appellants.  D.  F.  Smith,  of 
Kallspell,  aud  Walsh  &  Nolan,  of  Helena, 
for  respondents. 

SMITH,  J.  This  suit  was  brought  to  ob- 
tain a  decree  declaring  a  resolution  of  the 
council  of  the  defendant  city  of  Poison,  cre- 
ating a  special  improvement  district,  null 
and  void,  and  to  enjoin  the  defendants  from 
entering  into  a  contract  or  accepting  any  bid 
for  the  construction  of  the  Improvements 
contemplated  by  the  resolution.  The  appeal 
is  from  an  order  of  the  district  court,  dis- 
solving a  temporary  restraining  order.  This 
court  enjoined  the  defendants  from  proceed- 
ing, pending  the  appeal. 

1.  The  first  contention  of  the  appellants 
is  that  the  resolution  failed  to  sufficiently 
state  the  character  of  the  improvements  to 
I>e  made. 

Section  4  of  the  resolution  reads  as  fol- 
lows: "That  the  character  of  the  Improve- 
ments to  be  made  in  said  district  are  hereby 
described  as  follows:  The  construction  of 
concrete  sidewalks  and  curbs  on  the  east 
side  of  Kooteual  avenue  and  the  east  and 
west  sides  of  Third  street  ivithin  the  boun- 
daries of  said  district  Also  the  east  side  of 
block  4  aud  along  the  north  side  of  A  street 
from  Kootenai  avenue  east  to  the  center 
line  of  lot  2,  block  3,  the  north  side  and '  the 
south  Bides  of  B,  C  and  D  streets  from 
Third  'avenue  to  the  alley  between  Third 
street  and  Fourth  street  along  the  west  half 
of  the  south  side  of  block  19,  and  the  east 
half  of  the  south  side  of  block  20  and  along 
the  north  and  south  sides  of  B  street  from 
Third  street  west  to  the  alley  line  in  block 
11.  The  construction  of  a  concrete  cross- 
walk on  the  east  side  of  Kootenai  avenue 
at  A  street,  four  concrete  crosswalks  at  the 
intersection  of  B  street  and  Third  street, 
four  concrete  crosswalks  at  the  intersection 
of  C  street  and  Third  street,  and  four  ton- 
crete  crosswalks  at  the  intersection  of  D 
street  and  Third  street,  and  one  concrete 
crosswalk  on  the  north  side  of  E  street 
across  Third  street.  Also'  the  grading,  sur- 
facing  and    graveling    of    the    roadway    of 


Third  street  and  Kootenai  avenue  and  all 
of  B,  O  and  D  streets  between  Third  street 
and  the  alley  between  Third  street  and 
Fourth  street  and  all  of  A  street  within  the 
boundaries  of  'said  district." 

Section  3.387,  Revised  Codes,  invoked  by 
the  appellants,  among  other  things  provides 
that  whenever  it  is  desired  to  create' a  spe- 
cial improvement  district  for  the  purpose  of 
grading,  paving,  curbing,  macadamizing, 
planting  trees,  constructing  grass  plots,  aud 
sowing  grass  seed  thereon,  constructing  side- 
walks, sewers,  and  gutters,  in  any  street, 
avenue,  or  alley,  the  council  shall,  by  reso- 
lution, designate  the  ntmiber  of  such  district, 
describe  the  boundaries  thereof,  and  state 
therein  the  character  of  the  improvement  or 
improvements  which  are  to  be  made,  an  ap- 
proxint^te  estimate  of  the  cost  thereof,  and 
the  time  when  the  council  wlU  bear  objec- 
tions to  its  final  adoption. 

In  the  case  of  I^vy  v.  City  of  Chicago, 
113  '111.  650,  the  court  said:  "The  statutes 
require  the  city  council,  when  an  Improve- 
ment Is  to  be  made  by  special  assessment, 
to  pass  an  ordinance  specifying  the  nature, 
character,  locality,  and  description  of  such 
Improvements."  It  was  accordingly  held 
that  an  ordinance  which  did '  not  meet  the 
requirements  of  the  statute  was  void.  This 
case  has  been  followed  In  City  of  Sterling 
V.  Gait,  117  111.  11,  7  N.  B.  471;  City  of 
Kankakee  v.  Potter,  119  IlL  324,  10  N.  E. 
212;  Otis  ▼.  City  of  Chicago,  161  111.  199, 
43  N. '  B.  715;  Cass  v.  People,  166  111.  120, 
46  N.  B.  729;  People  v.  Hurford,  167  111. 
226,  47  N.  E.  368;  Sanger  v.  City  of  Chica- 
go, 169  IlL  286,  48  N.  B.  309;  City  of  Gen- 
eseo  V.  Brown,  250  111.  165,  95  N.  E.  172. 

In  Fay  v.  Reed,  128  Cal.  357,  60  Pac.  927, 
the  court  held  that  under  a  statute  requiring 
a  city  council,  before  ordering  work  on  a 
street  improvement  to  pass  a  resolution  of 
intention  to  do  so  "describing  the  work,"  a 
resolution  to  Improve  a  street  by  grading, 
curbing,  and  for  the  construction  of  "suita- 
ble drains  and  Inlets  at  all  Intersecting 
street  crossings  to  carry  the  surface  water 
of  Intersecting  streets  and  of  Market  street 
Into  the  main  branch  sewer  running  along 
said  Market  street,"  was  fatally  defective, 
because  it  failed  to  specify  the  number  of 
drains  and  Inlets,  or  the  size  of  the  drains, 
or  the  materials  of  which  they  were  to  be 
constructed,  or  the  kind  and  ciiaracter  of 
the  inlets.  To  the  same  general  effect,  are 
the  cases  of  Grant  v.  Barber,  135  Cal.  188, 
G7  Pac  127.  and  Lambert  r.  Cummings,  2 
Cal.  App.  642,  84  Pac.  266. 

[11  These  proceedings  are  purely  statu- 
tory. The  only  limitation  upon  the  power  of 
the  Legislature  Is  that  the  property  of  the 
citizen  shall  not  be  taken  without  due  process 
of  law.  An  opportunity  to  be  heard  must 
be  afforded.  See  Cunningham  ▼.  Northwest- 
em  Improvement  Co.,  44  Mont  180,  110  Pac. 
554. 
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[2]  The  contents  of  the  resolution,  in  so 
far  as  they  relate  to  notice  of  what  improve- 
ments are  contemplated,  are  for  the  Legis- 
latare  to  dictate;  and,  so  long  as  a  reasona- 
bly comprehensive  notice  is  provided  for, 
the  courts  have  no  power  to  declare  it  in- 
sufficient. 

[3]  Our  statute  does  not  require  a  detail- 
ed description  of  the  work  to  be  done,  or 
any  description,  as  such.  We  have  no  re- 
quirement that  the  "nature,  locality  or  de- 
scription of  such  improvements"  shall  be  set 
forth  in  the  resolution.  All  that  is  demand- 
ed is  that  the  council  shall  designate  the 
"character  of  the  improvement"  The  Leg- 
islatures of  sister  states  have  seen  fit  to  re- 
quire a  more  detailed  description  of  the  con- 
templated Improvement  and  the  courts  of 
those  states  have  very  properly  held  that 
the  council  must  comply  with  the  statutory 
command.  The  fact  that  our  lawmakers  did 
not  see  fit  to  declare  that  the  resolution 
must  contain  a  description  of  the  work,  as 
Is  the  case  In  Illinois  and  California,  is 
good  evidence  that  the  general  character  of 
the  work  is  all  that  is  necessary  to  be  giv- 
en In  the  resolution.  "We  think  the  resolu- 
tion adopted  by  the  city  council  of  Poison 
was  sufficient  In  this  regard. 

[4]  2.  The  minutes  of  the  city  council  show 
this  entry  under  date  of  March  11,  1912: 
"Upon  motion  duly  made,  seconded  and  car- 
ried, the  graveling  of  the  streets  will  be 
left  out  of  the  specifications."  d?he  com- 
plaint alleges  that  this  action  was  taken 
without  notice  to  the  plaintiffs,  and  the 
change  was  a  material  one.  The  notice  to 
contractors,  inviting  bids  for  the  work,  omits 
any  reference  to  graveling  the  streets.  It 
is  contended  on  behalf  of  the  appellants  that 
the  resolution  of  the  council  was  a  contract, 
and  its  action  in  resolving  not  to  gravel  the 
streets  was  a  violation  thereof,  which  ren- 
dered it  void. 

[S]  On  general  principles,  the  resolution 
being  the  sole  authority  for  the  construction 
of  a  public  improvement  to  be  paid  for  by 
special  assessment  the  municipal  authorities 
have  no  right  to  change  the  nature,  locality, 
or  character  of  the  improvement  as  set  forth 
In  the  resolution.  Where  the  Improvement 
about  to  be  constructed  is  materially  and 
substantially  different  from  that  authorized 
by  the  resolution,  and  the  cost  of  the  same 
is  materially  increased,  the  courts  will  inter- 
fere. But  a  substantial  compliance  of  the 
work  done  with  that  provided  for  in  the  res- 
olution is  all  that  Is  necessary.  Hamilton  on 
Law  of  Special  Assessments,  §i  391,  392.  It 
Is  alleged  that  the  omission  to  gravel  will  be 
a  substantial  and  material  change  from  the 
original  plan  as  evidenced  by  the  resolution. 
There  is  not  anything  in  the  record,  however, 
to  prove  the  allegation.  The  change  may  be 
altogether  immaterial,-  for  aught  we  know. 
It  may  be  that  the  condition  o'f  the  streets 
In  question  Is  such  that  but  little,  if  any. 


graveling  was  contemplated  in  the  first  in- 
stance, and  that  the  council  afterwards  con- 
sidered the  matter  of  graveling  of  so  little 
consequence  that  it  resolved  to  omit  It  alto- 
gether. It  was  for  the  appellants  to  prove 
the  materiality  of  the  change  In  the  resolu- 
tion, and  this  they  failed  to  do.  This  court 
cannot  take  Judicial  notice  of  It  It  is  alto- 
gether possible,  also,  that  the  conndl  may 
provide  for  graveling  in  separate  specifica- 
tions. 

[6]  8.  Among  other  provisions,  the  reso- 
lution contained  the  following:  "Tliat  to  de- 
fray the  cost  of  said  Improvements  an  assess- 
ment shall  be  levied  against  all  the  assess- 
able property  within  said  district  and  each 
lot  or  parcel  of  land  within  said  district 
shall  be  assessed  for  that  part  of  the  whole 
cost  which  its  area  bears  to  the  entire  dis- 
trict exclusive  of  streets,  alleys  and  public 
places." 

It  is  finally  urged  upon  us  that  the  pro- 
ceedings of  the  council  were  void,  for  the 
reason,  in  effect  that  the  owner  of  an  Inside 
lot  will  be  obliged  to  bear  the  same  propor- 
tion of  expense  for  Improvements  on  side 
streets  adjacent  to  a  corner  lot  of  the  same 
area  as  would  the  owner  of  the  comer  lot; 
and  it  is  said  that  the  benefits  to  the  inside 
lot  owner  are  disproportionate  to  those  re- 
ceived by  owners  of  other  lots  in  the  dis- 
trict Section  3396,  Bevlsed  Codes,  provides 
that  whenever  the  council  desires  to  make 
improvements  and  extend  the  payments  for 
the  same  over  a  period  of  three  years.  It 
shall  enact  by  ordinance,  that  the  entire  ex- 
pense of  all  Improvements  within  each  spe- 
cial Improvement  district,  including  cost  of 
street  and  alley  intersections,  shall  be  paid 
by  the  entire  district;  each  lot  or  parcel  of 
land  within  such  district  to  be  assessed  for 
tiiat  part  of  the  whole  cost  which  its  area 
bears  to  the  area  of  the  entire  district,  ex- 
clusive of  streets,  aUeys,  and  public  places. 
It  will  thus  be  seen  that  the  plan  of  assess- 
ment pursued  by  the  city  council  of  Poison 
was  strictly  in  accord  with  the  statute.  The 
learned  counsel  who  argued  the  cause  for  the 
appellants  states  In  bis  brief  that  it  is  not 
insisted  that  the  plan  provided  by  the  Code 
is  wrong,  "but  that  the  city  council  hfls  in 
this  case  Included  the  side  streets,  thns  forc- 
ing the  inside  lot  owner  to  pa}  for  the  ad- 
ditional Improvement  to  the  already  more 
valuable  comer  lots;  that  It  has  applied  a 
scheme  of  Improvement  which  the  law  ^d 
not  contemplate,  and  which  Is  therefore 
void."  It  Is  undoubtedly  true  that  hardship 
to  individuals  is  sometimes  involved  In  ap- 
plying the  hard  and  fast  rule  of  the  statute 
to  particular  cases.  It  is  likewise  true  that 
some  scheme  of  assessment  must  necessarily 
be  enforced  to  pay  for  special  Improvements. 
The  Legislature,  In  Its  wisdom,  has  adopted 
the  "superficial  area"  rule.  This  court  in 
McMillan  v.  City  of  Butte,  30  Mont  220,  76 
Pac.  203,  declared  that  this  role  amounts  to 
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a  legislative  declaration  that  all  property  In 
&  proposed  district  Is  presnmptlvely  equally 
beuefited  by  the  improvement.  That  case 
settled  the  law  In  this  state  as  to  the  legali- 
ty of  the  rule;  and,  although  the  lots  there 
in  question  were  somewhat  differently  locat- 
ed with  reference  to  the  proposed  improve- 
ment than  are  those  of  the  appellants,  never- 
theless tbe  law  permits  the  respondent  city 
'council  to  proceed  exactly  as  it  did.  We  find 
nothing  In  principle  to  distinguish  this  case 
from  that  of  McMillan  v.  City  of  Bntte,  su- 
pra. 

The  order  is  affirmed,  and  the  restrain- 
ing order  heretofore  issued  by  this  court  la 
dissolved. 

Affirmed. 

HOLLOWAT,  J.,  concur& 

BRANTLY,  O.  J.  I  do  not  concur  In  the 
result  reached  biy  my  associates  in  this  case. 

l.*It  is  true  that  the  proceedings  are  stat- 
utory, and  that  the  only  limitation  imposed 
upon  the  power  of  the  Legislature  is  that 
the  property  of  the  citizen  shall  not  be  taken 
without  due  process  of  law;  that  Is  after 
notice  and  an  opportunity  to  be  heard.  The 
requirement  as  to  notice,  if  it  means  any- 
thing, means  that  the  lot  owner  must  have 
such  notice  of  what  the  city  council  Intends 
to  do,  as  will  enable  him  within  the  very 
brief  time  allowed  for  that  purpose,  to  make 
up  his  mind  whether  be  will  submit  to  the 
imposition  which  is  about  to  be  laid  upon 
Mm  in  order  to  effect  the  kind  of  improve- 
ment contemplated,  or  will  appear  and  ob- 
ject The  statute  requires  the  resolution  to 
state  the  "character  of  the  Improvement  or 
improvements  which  are  to  be  made,  an  ap- 
proximate estimate  of  the  cost  thereof,  and 
the  time  when  the  city  council  will  hear  ob- 
jections to  Its  final  adoption."  The  term 
"character"  Is  perhaps  the  most  general  that 
could  have  been  employed.  Even  so.  It  must 
be  assigned  such  a  meaning  as  will  effectuate 
the  purpose  had  in  view,  viz.,  that  the  Im- 
provement be  80  described  by  a  statement  of 
the  dimensions,  materials,  etc.,  that  the  lot 
owner  may  determine  whether  he  will  ac- 
quiesce, and  thus  consent,  or  appear  at  the 
appointed  time  and  seek  to  arrest  further 
proceedings.  He  ought  not  to  be  compelled 
to  suffer  the  Inconvenience  incident  to  leav- 
ing his  business  to  seek,  and  make  inquiry 
of,  members  of  the  council  or  of  the  officer 
or  officers  who  will  have  charge  of  the  con- 
templated improvement  It  is  entirely  possi- 
ble that  in  a  given  case  such  Inquiry  would 
be  futile,  because  definite  Information  could 
not  be  obtained  from  any  one  of  these  offi- 
cers. Indeed,  this  was  the  case  here;  for 
the  record  shows  that  the  city  engineer  did 
not  submit  an  estimate  of  the  cost  of  the 
improvements  or  prepare  plans  and  specifica- 
tions until  after  the  time  for  making  objec- 


tions bad  passed  by.  Such  estimate  as  bad 
theretofore  been  made,  bad  been  made  by 
the  street  committee. 

'  The  statutes  of  the  different  states  differ 
widely  as  to  the  character  of  the  Informa- 
tion the  notice  most  contain;  but  even  in 
those  Jarisdictions  In  wbicb  the  most  gen- 
eral terms  are  employed  tbe  courts  have 
declared  that  the  contemplated  Improvement 
must  be  so  described  in  the  notice  or  resolu- 
tion, as  the  case  may  be,  that  the  lot  owner 
may  gather  from  it  such  information  as  to 
dimensions,  quality,  and  materials,  as  will 
enable  him  to  make  a  definite  objection  if 
he  chooses  to  do  so.  Kirksvllle  v.  Coleman, 
103  Mo.  App.  215,  77  S.  W.  120;  Ladd  v. 
Spencer,  23  Or.  193,  31  Pac  474;  Schwlesau 
V.  Mahon,  128  Cal.  114,  60  Pac  683. 

2.  The  record  shows  that  after  the  final 
adoption  of  tbe  resolution  the  council  elimi- 
nated from  the  specifications  the  graveling 
of  the  streets,  thus  changing  the  character 
of  the  Improvement  In  my  opinion,  tills 
was  prima  fade  a  substantial  departure  from 
the  plan  and  extent  of  tbe  Improvements 
proposed  in'  tbe  resolution,  and  the  burden 
was  upon  tbe  defendants  to  show  the  con- 
trary, if  such  was  tbe  fact  As  I  read  the 
record,  tbe  result  was  to  omit  this  part  of 
the  Improvement  altogether,  and  not  to  leave 
it  to  be  Incloded  in  separate  specifications. 

For  these  reasons,  I  think  the  resolution 
insufficient  to  give  the  council  Jurisdiction, 
and  that  the  plaintiffs  are  entitled  to  relief. 


(a  Or.  476) 

GRAF  T.  WILSON  et  aL 

(Supreme  Court  of  Oregon.    Aug.  6,  1912.) 

1.  Oabkishiient  (I  13*) — ^Pbopkbtt  Subject 
—  Defendant's  Rights  —  CoKDmoKS 
Precedent— Bftbct. 

Where  a  defendant  has  property  or  funds 
in  the  possession  or  ander  the  control  of,  or 
owing  from,  a  county,  and  cannot  himself  in- 
stitute an  action  therefor  without  previous 'no- 
tice or  demand,  such  property,  if  otherwise  sub- 
ject to  garniBDment,  is  not  exempted  by  his 
failure  as  to   notice  or  demand. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  SS  21-24;   Dec.  Dig.  {  13. •} 

2.  Gabnibhukkt  (S  105*)— Gboundb— Natube 
OF  Cbeditob'b  Right. 

The  general  rule  is  that  a  creditor  has  no 
greater  rights  against  a  garnishee  than  the  de- 
fendant had  before  the  writ  was  served. 

[E>1.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  {  216;   Dec.  Dig.  |  105.*] 

3.  Gabnishment  (I  13*)— Pbopebtt  Subject 
—Existence  or  Rioht  or  Action  bt  De- 
fendant. 

The  usual,  though  not  the  decisive,  test  as 
to  -whether  garnishment  will  lie,  is  whether  the 
defendant  is  able  to  maintain  an  action  or  suit 
against  the  garnishee. 

'   [Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  U  21-24;   Dec.  Dig.  |  13. •] 
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4.  Garnishment  (I  1*)— Natubb  of  Remedy. 

Garnishment   is   purely   a   statntory   pro- 
ceeding. 
•      [EJd.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  {  1;  Dec.  Dig.  S  l.*J 

5.  Gabnishuent  (I  42*1— Pbopebty  Subject 
— Contingent  Liability  —  Approval  by 
Pbincipai,  Debtor. 

L.  O.  Ll  $  234,  subd.  1,  provides  that, 
where  the  garnishee's  certificate  shows  a  debt 
to  the  judgment  debtor  then  due,  the  sheriff, 
on  failure  of  payment  on  demand,  shall  levy  on 
property  of  the  garnishee,  but  that  if  such  debt 
is  not  then  due  he  shall  sell  it  according  to  the 
certificate,  as  other  property ;  section  258  pro- 
vides that  any  wages  or  credits  in  the  posses- 
sion of  any  county  and  owed  to  any  person 
shall  be  subject  to  garnishment;  and  section 
3049,  relating  to  Multnomah  county,  prescribes 
that  no  order  for  the  payment  of  any  demand 
shall  be  valid  in  the  hands  of  the  original  payee 
or  an  assignee  unless  the  demand  for  which 
it  was  issued  has  been  first  audited  and  ap- 
proved by  the  county  auditor.  Defendant  on 
June  30th  received  a  time  check  for  labor  per- 
formed for  the  county  which  was  assigned  on 
July  3d  and  presented  by  the  assignee  for  al- 
lowance on  July  11th,  pending  a  writ  of  gar- 
nishment served  on  the  county  June  30th. 
Held  that,  in  view  of  the  provision  as  to  the 
sale  of  dems  not  due,  the  debtor's  claim  against 
the  county  at  the  time  of  the  service  of  the  writ 
was  not  contingent,  and  hence  was  subject  to 
garnish  menL 

[Ei.  Note. — For  other  cases,  see  Garnishment, 
Cent.  Dig.  g|  83-88;   Dec.  IMg.  {  42.*} 

Appeal  from  Circuit  Court,  Multnomah 
County;    Henry  E.  McGinn,  Judge. 

Action  by  E.  A.  Graf  against  J.  C.  Wil- 
son, in  whicli  Maltnomah  County  was  gar- 
nished. From  a  Judgment  against  it  as 
garnishee  Multnomah  County  appeals.  Af- 
firmed. 

This  is  an  appeal  by  Multnomah  county 
from  a  judgment  against  it  as  garnishee. 
In  December,  1909,  the  plaintiff  recovered  a 
judgment  against  the  defendant,  J.  C.  Wil- 
son, in  the  justice's  court,  for  $175  and  costs, 
and  filed  a  transcript  thereof  in  the  circuit 
court  for  Multnomah  county.  Execution  on 
the  judgment  was  issued  out  of  the  circuit 
court  June  25,  1911.  On  June  30,  1911,  a 
writ  of '  garnishment  was  served  on  Mult- 
nomah county,  by  delivering  the  same  to  the 
county  clerk.  The  clerk  made  a  return  on 
the  writ  as  follows:  "Notliing  now  in  my 
hands  as  county  clerk  nor  was  there  any- 
thing on  June  30,  1911."  Thereafter  plain- 
tiff filed  an  affidavit,  and  secured  an  order 
of  the  circuit  court  requiring  the  county 
clerk  to  appear  and  l>e  examined  under  oath, 
concerning  property  in  the  possession  of  the 
said  garnishee,  belonging  to  defendant  Wil- 
son. Allegations  and  interrogatories  were 
served  upon  the  county  by  plaintiff,  to  which 
the  garnishee  answered.  Issue  was  joined 
by  the  reply.  Upon  the  examination,  plain- 
tiff and  garnishee  agreed  upon  the  facts  in- 
volved, as  follows:  "That  during  the  month 
of  June,  the  defendant,  Wilson,  worked  for 
the  county  of  Multnomah  about  21.75  days 


at  f5  per  day,  earning  for  said  month  the 
sum  of  $109.38;  that  upon  the  30th  day  of 
June,  1911,  one  of  the  road  supervisors  for 
said  county  issued  to  said  defendant  a  time 
check  for  said  amount;  that  on  the  3d  day 
of  July,  1911,  the  defendant,  Wilson,  for  a 
valuable  consideration,  assigned  said  time 
check  to  the  firm  of  Aldrich  &  Linnett,  which 
said  firm  thereafter  and  before  the  11th  of 
July,  1911,  presented  said  time  check  to  tta^ 
county  auditor  of  Multnomah  county  for 
audit  and  allowance;  that  at  the  time  the 
writ  of  garnishment  was  served  upon  the 
county  clerk,  said  claim  liad  not  been  pre- 
sented to  the  county  auditor  for  audit  and 
allowance."  Upon  tliese  facts,  the  circuit 
court  concluded  that  the  plaintiff  was  en- 
titled to  a  judgment  against  the  county  of 
Multnomah  for  $109.38. 

M.  H.  Clark  and  R.  B.  Dennison,  both  of 
Portland  (Geo.  J.  Cameron,  Dist  Atty.,  of 
Portland,  on  the  brief),  for  appellant.  Sid- 
ney Telser,  of  Portland  (Oliver  M.  Hlekey, 
of  Portland,  on  the  brief),  for  respondmt. 

BEAN,  J.  (after  stating  the  facts  as  above). 
It  is  contended  on  behalf  of  the  county  that 
the  fund  was  not  subject  to  garnishment, 
because  Wilson's  claim  was  contingent  until 
presented  for  auditing  and  allowance.  The 
contention  of  the  plaintiff  is  that  the  claim 
is  not  contingent,  and  that  the  fact  that  the 
claim  was  not  presented  to  the  connty  at 
the  time  of,  or  before,  the  issuance  of  the 
writ,  does  not  affect  its  character,  nor  make 
it  contingent,  and  that  therefore  it  was  sub- 
ject to  garnishment. 

This  one  question  is  Involved  in  the  case, 
namely:  Was  the  debt  due  from  the  county 
subject  to  garnishment?  The  sections  of  the 
statute  applicable  thereto  are  as  follows; 
Section  234,  subdlv.  1,  L.  O.  lu,  provides 
that:  ''If  It  appear  from  the  ^certificate  of 
the  garnishee  that  he  is  owing  a  debt  to  the 
Judgment  debtor,  which  is  then  due,  if  such 
debt  is  not  paid  by  such  garnishee  to  the 
sheriff  on  demand,  he  shall  levy  on  the  prop- 
erty of  the  garnishee  for  the  amount  there- 
of, in  all  respects  as  if  the  execution  was 
against  the  property  of  the  garnishee;  but  if 
such  debt  is  not  then  due,  the  sheriff  shall  sell 
the  same  according  to  the  certificate,  as  other 
property."  The  original  garnishment  law  re- 
lating to  public  officers  was  passed  in  1S62 
(section  259,  B.  &  C.  Comp.),  and  provided  that 
a  public  officer  should  not  be  liable  to  answer 
as  garnishee.  This  section  was  repealed  in 
1903.  See  Laws  of  1903,  p.  199.  In  1909. 
the  Legislature  of  this  state  enacted  section 
258,  L.  O.  L.,  which  Is  as  follows:  "Any 
salary,  wages,  credits,  or  other  personal  prop- 
erty in  the  possession  or  under  the  control 
of  the  state  of  Oregon  or  of  any  county,  city, 
incorporated  town,  school  district  or  other 
political  subdivision  therein  or  thereof,  or 
any  board,   institution,   commission,   or   offl- 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key-N«.  Series  «  Rep'r  Indexes 
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cer  of  tbe  same,  belonging  or  owed  to  any 
person,  firm  or  corporation  whatsoever,  shall 
be  subject  to  attachment,  garnishment  and 
execution  In  the  same  manner  and  with 
the  same  effect  as  property  In  the  posses- 
sion of  Individuals  is  now  subject  to  attach- 
ment, garnishment  and  execution;  provided, 
however,  that  process  in  such  proceedings 
may  be  served  on  the  officer  by  or  through 
whom  such  salary,  wages,  credits,  or  other 
property  Is  paid  or  delivered  In  the  ordinary 
course  of  business,'  or  on  the  officer  whose 
duty  it  la  to  audit  or  to  issue  a  warrant  for 
such  salary,  wages,  money,  or  other  personal 
property;  and  provided  further,  that  no  clerk 
or  officer  of  any  court  shall  be  required  to 
answ.er  as  garnishee  as  to  any  moneys  or 
property  In  his  possession  In  tbe  custody  of 
the  law." 

It  Is  claimed  by  counsel  for  the  county  that 
the  claim  of  Wilson,  the  principal  debtor  tn 
the  execution,  was  contingent  by  reason  of 
section  3049,  L.  O.  L.,  which  concerns  Mult- 
nomah county,  and  prescribes  that  any  de- 
mand, except  the  salary  of  the  county  audi- 
tor, to  be  paid  out  of  the  treasury,  shall 
be  audited  and  approved  by  tbe  county  audi- 
tor, and  an  order  made  by  tbe  county  court 
or  board  of  commissioners,  before  tbe  same 
shall  be  paid.  "No  order  or  warrant  for  the 
payment  of  any  demand  shall  be  valid,  either 
In  the  hands  of  the  original  payee  or  bolder, 
or  any  transferee  or  assignee  thereof,  unless 
the  demand  for  which  tbe  same  was  issued 
shall  have  been  first  duly  audited  and  ap- 
proved by  the  county  auditor,  as  in  this  act 
provided." 

Tbe  principle  is  announced  in  Ware  v. 
Gowen,  65  Me.  534,  and  In  Miller  v.  Sco- 
vllle,  35  111.  App.  385,  that  when  labor  con- 
tracted for  is  performed,  and  there  remains 
only  to  fix  its  amount  and  value,  the  fact, 
that  by  the  contract  the  payment  is  to  be 
made  on  an  estimate  and  certificate  of  the 
third  person,  does  not  constitute  a  contingen- 
cy within  the  meaning  of  the  statute.  Clause 
4,  §  55,  c.  86,  of  the  Revised  Statutes  of 
Maine,  provides  that .  no  trustee  shall  be 
charged:  "By  reason  of  any  money  or  other 
thing  due  from  him  to  the  principal  defend- 
ant, unless  at  tbe  time  of  tbe  service  of 
the  writ  upon  him,  It  Is  due  absolutely  and 
not  on  any  contingency."  Section  61  of  the 
same  chapter  provides  that  "any  money  or 
other  thing  due  absolutely  to  the  principal 
defendant,  may  be  attached  before  It  has 
become  payable;  but  the  trustee  shall  not  be 
comi)elled  to  t)ay  or  deliver  it  before  the 
time  appointed  therefor  by  the  contract."  It 
was  held  that  the  phrase  "due  absolutely  and 
not  on  a  contingency"  was  applicable  to  the 
past  earnings  of  a  party,  payable  in  the  fu- 
ture on  the  estimate  and  certificate  of  a 
third  person.  See,  also,  Cutter  v.  Perkins, 
47  Me.  557. 

In  Holbrook  v.  Waters,  19  Pick.  (Mass.) 
354,  It  was  held  that  the  interest  of  a  hus- 


band in  a  legacy  accruing  to  his  wife  during 
the  coverture  was  subject  to  be  attached  In 
tbe  hands  of  the  executor,  at  the  suit  of  a 
creditor  of  the  husband,  before  a  decree  of 
distribution. 

In  Webster  Wagon  Co.  v.  Peterson,  27 
W.  Va.  314,  at  page  334,  the  court.  In  com- 
menting on  the  views  expressed  by  Mr. 
Waples,  In  his  work  on  Attachment  and 
Garnishment,  c.  6,  close  of  section  4,  p.  218, 
said:  "There  may  be  deduced  from  these 
and  other  cases  other  reasons  than  those 
assigned  by  Waples,  why,  when  a  defendant 
has  property  or  funds  In  the  bands  of  an- 
other, though  It  may  be  under  such  circum- 
stances that  he  cannot  Institute  a  suit  for  it 
without  previous  notice  or  demand,  such 
property  or  funds  will  never  be  exempt  from 
garnishment,  merely  because  the  defendant 
has  not  given  such  notice  or  made  such  de- 
mand." There  are  circumstances  under 
which  the  garnishee  wlU  be  liable,  though 
the  defendant  could  not  immediately  recover 
of  him:  (1)  Under  some  statutes,  when  a 
debt  Is  not  yet  due;  (2)  when  notice  on  the 
part  of  th^  defendant  is  a  prerequisite  to 
recovery. 

[1]  Where  the  defendant  has  property  or 
funds  In  the  possession  or  under  the'  control 
of,  or  owing  from,  a  county,  under  such  cir- 
cumstances that  he  cannot  institute  an  ac- 
tion therefor  without  previous  notice  or  de-- 
mand,  such  property  or  funds,  if  otherwise 
liable  to  be  subjected  to  garnishment,  can- 
not be  exempt  for  want  of  such  preliminary 
action  on  the  part  of  tbe  defendant;  for,  it 
so,  he  might  foil  tbe  thrust  of  the  creditor 
by  purposely  avoiding  the  giving  of  the  no- 
tice or  tbe  making  of  the  demand. 

[2]  The  general  rule  is  that  the  creditor 
has  no  greater  rights  against  the  garnishee 
than  the  defendant  had  before  the  writ  was 
served;  that  he  steps  Into  the  shoes  of  the 
defendant  and  prosecutes  for  him  tn  order 
that  the  credit  or  property  of  the  latter  may 
be  subjected  to  the  payment  of  such  judg- 
ment as  may  be  obtained  against  him.  Here 
Is  a  reasonable  exception  to  the  rule,  so 
manifestly  Just  that  the  opposite  course,  as 
is  clearly  seen,  would  defeat  the  ends  of 
justice.  Waples  on  Attachment  &:  Garnish- 
ment, pp.  217,  218;  Rood  on  Garnishment, 
i  46;  Keene  t.  Smith,  44  Or.  525,  527,  75 
Pac.  1065. 

[3]  It  Is  not  a  decisive  test,  though  a  usual 
one,  that  the  principal  defendant  be  able  to 
maintain  an  action  or  suit  against  the  gar- 
nishee, In  order  for  garnishment  to  He.  Whit- 
ney V.  Munroe,  19  Me.  42,  44,  36  Am.  Dec. 
732;  Ham  v.  Peery,  39  IlL  App.  341,  342, 
343;  Bank  of  Montreal  y.  Clark,  108  111. 
App.  163,  168. 

[4]  Throughout  the  United  States,  garnish- 
ment Is  purely  a  statutory  proceeding,  and 
Its  operation  is  controlled  by  statutory  au- 
thority. Drake  on  Attachment  (7th  Ud.)  S 
451. 
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[S]  Referring  again  to  onr  statute,  it  will 
be  observed  from  section  234,  L.  O.  L.,  that, 
"if  such  debt  be  not  then  due,"  It  should 
be  sold  as  other  property;  therefore  in  such 
case  no  judgment  is  taken  against  the  gar- 
nishee. The  requirement  that  the  claim  of 
Wilson  against  Multnomah  county  should 
first  be  presented  and  audited,  would,  at 
the  most,  only  require  the  plahititr,  after 
the  claim  was  sold,  upon  execution  to  present 
it  for  auditing  and  allowance.  According  to 
the  stipulation  of  the  parties  as  to  the  facts, 
Wilson  had  performed  the  labor  and  was 
entitled  to  the  amount  of  wages  named. 
Nothing  further  remained  for  blm  to  do  to 
make  the  liability  of  the  county  complete, 
except  the  presentation  of  the  claim  for 
auditing  and  allowance.  This  requisite,  ac- 
cording to  the  rules  above  mentioned,  would 
not  exempt  the  debt  from  garnishment.  iSs- 
pecially  should  tills  rule  be  Invoked  under 
our  statute  whlcbj  plainly  provides  that 
wages  owing  to  any  person  from  any  county 
shall  be  subject  to  garnishment  and  execu- 
tion. Any  other  rule  would  render  the  leg- 
islative decree  nugatory  or  of  little  avail. 
It  would  be  useless  for  plaintiff  to  wait  un- 
til the  claim  was  presented  or  paid.  If  he 
must,  the  ends  of  justice  would  often  be  de- 
feated. Wilson's  claim  against  the  county 
at  the  time  of  the  service  of  the  writ  was 
-not  contingent  within  the  meaning  of  the 
rule.  Counsel  for  defendant  cite  and  rely 
upon  Case  v.  Noyes,  16  Or.  329,  332,  19  Pac 
104.  It  should  be  remembered  that  section 
258,  Ii.  O.  L.,  which  changed  the  law  in  re- 
spect to  garnishment,  was  not  in  force  when 
that  opinion  was  rendered.  It  Is  urged  that 
it  would  be  an  inconvenience  to  the  public 
to  subject  such  claims  due  from  a  county  to 
the  process  of  garnishment;  but  that  is  a 
legislative  question.    It  Is  a  simple  matter 


for  county  officers,  when  sucli  proceedings 
are  taken,  to  defer  payment  to  the  judgment 
debtor  and  make  certificate  of  the  facts  in 
response  to  the  garnishment  This  is  re- 
quired of  persons,  and  the  statute  subjects 
counties  to  the  same  provisions. 

It  follows  that  the  judgment  of  the  lower 
court  should  be  afilrmed,  and  it  is  so  ordered. 


(87  Kan.  7M> 

In  re  WASHINGTON. 

(Supreme   C!ourt   of   Kansas.     June   4,   1912.) 

In  the  matter  of   the  disbarment  of  W.   B. 
Washin^on.    On  application  for  reinstatement. 

Beinstatement  ordered. 


M.   B.  Nicholson 
spondent 


and  Lee  Monroe,    for  re- 


PER  CURIAM.  The  court  having  hereto- 
fore ordered  that  within  a  certain  period  of 
time  the  respondent  herein  could,  upon  compli- 
ance with  certain  conditions  placed  by  the  court 
upon  the  making  of  the  same,  present  a  mo- 
tion for  reinstatement  as  an  attorney  and 
counselor  at  law  at  the  bar  of  this  state,  and 
it  appearing  to  the  court  that  the  respondent 
herein,  W.  B.  Washington,  has  complied  with 
the  order  and  judgment  of  this  court  in  this 
disbarment  proceeding,  and  that  he  now  ai>- 
pears  before  said  coart,  by  M.  B.  Nicholson 
and  Lee  Monroe,  his  attorneys,  with  proper 
showing  and  recommendations  for  reinstate- 
ment, and  the  coart  being  fully  advised  in  the 
premises,  does  now  order  that  upon  his  ap- 
pearing personally  before  the  conrt  and  takin.? 
and  subscribing  to  the  oatb  prescribed  by  law. 
and  from  thenceforth,  said  W.  B.  Washington, 
respondent  herein,  be  reinstated  as  a  member 
of  the  bar  of  this  state  in  good  standing  as  an 
attorney  and  counselor  at  law,  with  permission 
to  practice  law  before  any  and  all  courts  in 
the  state,  the  judgment  of  disbarment  hereto- 
fore rendered  notwithstanding. 

TIi«  oath  was  tak«D  aafl  tb»  n>U  sHniad  Jons  IT. 
UU. 
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(TO  Waih.  E?)  • 

6BAI«T  ▼.  MLIENTHAL. 

(Supreme  Court  of  Washington.    Aug.  30, 
1912.) 

GORTBACTS     (I    822»)— CoNSTRUCnOW     CON- 

TBACT8— PEBFORMANCE— BVIDKNCB. 

In  an  action  for  compensation  under  a  sub- 
contract to  grade  a  street,  evidence  held  to  sus- 
tain findings  that  plaintiff  completed  all  the 
work  called  for  by  nis  contract 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  Si  1306,  1307,  1339,  1347,  1348, 1465, 
1492,  1534,  1542,  1754,  1772,  1768.  1801,  1802, 
1804-1808,  1815,  1816;  Dec.  Dig.  $  322.*] 

Department  1.  Appeal  from  Superior  Court, 
Spokane  County;   Henry  L.  Kennan,  Judge. 

Action  by  A.  R  Grant  against  H.  L.  LiUen- 
tbal.  Judgment  for  plaintiff,  and  defendant 
appeals.    AflSrmed. 

Bundiam  &  Blair,  for  appellant  OoUon 
&  Lee,  of  Spokane,  for  respondent 

MORRIS,  J.  Action  to  recover  balance 
claimed  to  be  due  under  a  subcontract  to  do 
certain  work  connected  witb  tbe  grading  of 
a  street  Appellant  obtained  a  contract  from 
the  dty  of  Spokane  to  grade,  curb,  and  lay 
sidewalks  along  what  Is  known  as  Syrlnga 
road.  He  sublet  a  part  of  this  contract  to 
resirandent  and  the  difference  between  them 
Is  as  to  what  work  was  Included  in  this 
subcontract  The  court  below  found  In  favor 
of  respondent  and  sustained  his  contention. 

The  contract  between  the  parties  hereto 
reads:  "All  of  the  grading  necessary  for 
the  grading  of  Syrlnga  road  from  the  center 
line  of  Highland  boulevard  to  the  center  line 
of  Overblnff."  The  prices  for  the  work  to 
be  done  are  also  given  as:  "solid  rock  exca- 
vatlonj  one  dollar  per  cubic  yard ;  loose  rock 
excavation,  flfty-flve  cents  per  cubic  yard; 
earth  excavation,  thirty  cents  per  cubic 
yard;  excavating  for  curbs,  eight  cents  per 
lineal  foot"  Contending  that  he  had  com- 
pleted his  contract,  respondent  ceased  work, 
and,  not  obtaining  what  Jie  claims  to  be  due 
him,  he  brought  this  action.  Appellant  con- 
tends that,  subsequent  to  respondent  leaving 
the  work,  he  was  compelled,  under  his  con- 
tract with  the  city,  to  do  the  following  work 
at  a  cost  of  $535.28,  which  work  was  proper- 
ly Included  within  respondent's  contract  and 
should  have  been  done  by  him:  Filling  up 
the  portion  of  the  parking  strip  between  the 
sidewalk  and  the  curb;  filling  in  back  of  side- 
walk; raking  off  the  larger  stones;  crowning 
the  street  Here  we  have  a  plain  question  of 
fact  as  to  whether  or  not  respondent  complet- 
ed all  the  work  called  for  by  his  contract 
Some  of  the  witnesses,  competent  to  deter- 
mine the  meaning  of  the  technical  expressions 
used  in  the  contract  and  the  amount  and 
character  of  work  called  for,  say  be  did; 
others,  equally  competent  so  far  as  we  can 
observe  from  the  record,  say  he  did  not  We 
are  inclined,  after  reading  the  evidence,  to 
agree  with  the  lower  court  that  its  weight 
and  preponderance  are  with  respondent 


The  assistant  city  engineer  In  charge  of 
the  work  testified  that  he  set  stakes,  with 
blue  chalk  marks  on  them,  to  indicate  to 
the  grading  contractor  tbe  final  line  of  tlie 
grade.  The  evidence  shows  that  respondent 
graded  up  to  the  blue  chalk  marks.  Other 
evidence  la  to  th'e  effect  that  these  blue  chalk 
marks,  placed  on  stakes  driven  at  each  side 
and  in  the  center  of  the  roadway,  indicated 
to  the  contractor  the  finish  line  of  hia  work, 
and  when  the  grade  is  as  Indicated  by  tbe 
bine  chalk  marks  it  is  finished.  This  testi- 
mony is  ample  to  sustain  the  findings,  and 
they  will  be  sustained. 

Judgment  affirmed. 

PULLERTON,  PARKER,  GHADWICK, 
and  GOSE,  JJ.,  concur. 


(e>  Wash.  631) 

NYE  V.  MANLET. 

(Supreme  Court  of  Washington.    Aug.  21, 
1912.) 

1.  ApPKAI.  and  EBBOB  ({  906*)— CONTIinjAKCE 

(g  7*)— Review— DiflOBETioN. 

The  granting  of  a  continuance  rests  with- 
in the  trial  conrt's  sound  discretion,  exercise  of 
which  will  be  disturbed  only  for  abuse. 

[E^  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  8837:  Dec.  Dig.  I  966;* 
Continuance,  Cent  Dig.  {{  17,  18;  Dec.  Dig.  I 
7.*] 

2.  CoimmTANCx  (|  19*)  — Absence  of  De- 
pendant. 

In  an  action  ou  notes,  it  was  not  an  abuse ' 
of  discretion  to  refuse  a  continuance  beyond 
October  9th,  requested  by  defendant's  counsel 
on  account  of  defendanrs  ai>sence  in  Alaska, 
where,  on  June  24tb,  the  case  was  set  for  trial 
September  26th,  and  various  continuances  were 
granted,  and  where  defendant  failed  to  advise 
his  attorney  as  to  his  whereabouts,  so  that  he 
could  be  reached  by  letter  or  telegram  within  a 
reasonable  time. 

[Ed.  Note.— For  other  cases,  see  (3ontinnance, 
Cent  Dig.  H  41.  43-48;  Dec.  Dig.  |  19.*] 

3.  New  Tbial  ({  95*)— Gbouhob— Mebitobi- 
ouB  Defense. 

Existence  of  a  meritorious  defense  or 
cause  of  action  is  no  ground  for  new  trial  after 
judgment  has  been  taken  in  the  absence  of  a 
party,  if  he  has  failed  to  use  reasonable  dili- 
gence to  present  the  same  at  the  former  trial. 
[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  f{  190-194;  Dec.  Dig.  |  95.*] 

Department  2.  Appeal  from  Superior 
Court  King  County ;  H.  A.  P.  Myers,  Judge. 

Action  by  Roy  V.  Nye  against  F.  G.  Mau- 
ley. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Kerr  &  McCkird,  for  appellant  Hughes, 
McMicken,  Dovell  &  Ramsey  and  J.  B.  Jou- 
Jon-Roche,  all  of  Seattle,  for  respond^it 

ELIilS,  J.  This  action  was  brought  to 
recover  the  amount  alleged  to  be  due  upon 
two  promissory  notes  executed  and  deliver- 
ed by  the  defendant  to  the  plaintiff,  and 
also  to  recover  the  amount  alleged  to  be 
due  to  plaintiff  upon  a  certain  written  con- 
tract between  plaintiff  and  defendant 


•For  other  eaxen  «ee  sama  topic  and  section  NUMBER  In  Dae  Dig.  A  Am.  Dig.  Ke7-No.  Series  ft  Rep'r  Indexes 
120P.-M 
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The  answer  set  up  In  defense  lack  of  con- 
sideration, fraud,  duress,  coercion,  totlmlda- 
tlon,  and  other  unlawful  means,  alleged  to 
have  been  used  by  the  plaintiff  to  Induce  the 
execution  and  delivery  of  the  notes  and  con- 
tract. 

On  June  24,  1011,  the  case  was  set  for 
trial  on  September  26,  1911,  before  Hon. 
J.  T.  Ronald,  one  of  the  judges  of  the  su- 
perior court  for  King  county.  At  the  time 
the  case  was  set  for  trial,  the  defendant  was 
in  Alaska,  and  had  not  returned  to  Seattle 
on  the  date  set  for  trial.  Upon  application 
of  his  attorney,  the  cause  was  continued  to 
October  5th,  and  on  that  day  again  continued 
to  October  6th,  when,  on  application  sup- 
ported by  affidavits  of  his  attorney,  the 
cause  was  further  continued  to  October  9, 
1011.  At  that  time,  the  defendant  still  be- 
ing absent,  application  for  a  further  con- 
tinuance was  made.  This  was  resisted  by 
the  plaintlfT,  and  was  denied  by  the  court 
The  defendant  thereupon  applied  for  a 
change  of  Judges,  alleging  disqualification 
on  the  part  of  Judge  Ronald  to  try  the  cause 
on  the  ground  of  prejudice  against  the  de- 
fendant and  his  attorney.  The  change  was 
granted,  and  in  the  afternoon  of  the  same 
day  the  case  came  on  for  hearing  before  Hon. 
H.  A.  P.  Myers.  The  application  was  re- 
newed upon  the  same  grounds  stated  in  the 
affidavits  presented  on  the  former  applica- 
tion and  an  additional  statement  of  counseL 
Further  continuance  was  denied.  The  cause 
was  tried  to  a  Jury,  the  defendant  introduc- 
ed no  evidence,  and  the  court  directed  a  ver- 
dict for  plaintiff.  The  defendant  moved  for 
a  new  trial.  The  motion  was  overruled,  and 
Judgment  was  entered  upon  the  verdict.  The 
defendant  has  appealed. 

[1,2]  Appellant's  first  contention  Is  that 
the  trial  court  abused  Its  discretion  in  de- 
clining to  grant  a  continuance  when  the  case 
was  finally  called  for  trial. 

The  first  affidavit  for  continuance  made  by 
the  appellant's  attorney  stated,  In  substance, 
that  in  May  or  June,  1011,  he  was  employed 
by  the  defendant  as  his  attorney;  that  he 
entered  into  negotiations  with  the  plaintiff 
looldng  to  a  settlement  of  the  case;  that 
the  plaintiff  offered  to  accept  a  specific  sum 
in  settlement,  provided  the  money  was  paid 
immediately,  to  which  the  defendant  agreed, 
but  there  was  unavoidable  delay  in  making 
the  payment;  that  the  defendant  was  then 
at  Iditarod,  Alaska,  and  it  was  difficult  to 
communicate  with  him;  that  the  affiant  short- 
ly thereafter  went  East  and  returned  some 
time  in  July,  and  in  August  he  was  advised 
that  the  authority  to  settle  and  arrange  for 
payment  of  money  in  settlement  bad  been 
delayed  through  no  fault  of  the  defendant; 
that  it  developed  tliat  settlement  could  not 
be  made;  that  the  affiant  immediately  at- 
tempted to  communicate  with  the  defend- 
ant, but  was  unable  to  reach  him  by  letter 
or  by  wire:  that  the  affiant  was  Informed  by 
the  defendant's  brother-in-law  that  the  de- 


fendant* would  reach  Seattle  between  the 
5th  and  15th  of  October,  1911;  that,  so  far 
as  affiant  was  advised,  the  appellant  did 
not  know  of  the  setting  of  the  case  for  trial ; 
and  tliat  he  was  the  most  Important  witness 
for  the  defense. 

In  a  second  affidavit  the  attorney  stated 
that  during  the  latter  part  of  August,  1011, 
he  was  for  the  first  time  advised  that  the 
case  had  been  set  for  trial;  that  he  immedi- 
ately advised  respondent's  then  attorneys, 
Wardall  &  Wardall,  that  It  would  be  Impos- 
sible for  appellant  to  try  the  case  at  that 
time,  and  he  would  be  compelled  to  move  for 
a  continuance;  that  he  asked  respondent's 
attorneys  to  ascertain  whether  their  client 
would  then  accept  in  settlement  the  sum 
which  he  bad  agreed  to  accept  In  June,  and. 
If  not,  whether  the  case  could  be  continued 
to  the  latter  part  of  October;  that  affiant 
was  advised  a  day  or  two  later  tliat  the 
respondent  would  not  accept  the  offered  set- 
tlement, and  that  respondent's  attorneys 
stated  that  they  would  telegraph  respondent 
and  ascertain  whether  he  would  agree  to 
the  continuance;  that  affiant  received  no 
further  Information  till  a  short  time  before 
the  case  was  set  for  hearing.  The  affidavit 
then  again  set  forth  the  importance  of  ap- 
pellant's presence  at  the  trial,  and  stated 
that  the  affiant  did  not  then  know  his  ad- 
dress in  Alaslca,  or  where  he  could  be  reach- 
ed by  letter  or  telegram,  but  had  been  ad- 
vised by  the  appellant  when  he  left  Seattle 
in  May  that  he  wou)d  return  In  Octolwr, 
1911,  and  affiant  had  then  told  him  he 
thought  the  case  would  not  be  reached  for 
trial  till  the  latter  part  of  October. 

The  respondent.  In  his  affidavit  contesting 
the  continuance,  among  other  tilings,  stated: 
"I  bad  some  n^otiatlon  with  Mr.  E.  S.  Mc- 
Cord,  one  of  the  attorneys  for  the  def^id- 
ant,  looking  to  a  settlement  of  said  cause. 
The  said  El  S.  McCord  was  .advised  by  me 
that  I  would  accept  a  certain  sum  in  settle- 
ment of  said  cause,  provided  said  sum  was 
paid  not  later  than  June  3d.  Said  sum  was 
not  paid  at  that  time,  and  I  then  abandon- 
ed my  negotiations;  and  the  said  E.  8.  Mc- 
Cord well  knew  upon  that  date  that  all 
negotiations  looking  to  a  settlement  were 
terminated.  The  next  day,  and  on  June  4, 
1911,  I  accepted  the  position  of  Assistant 
United  States  Attorney  for  the  First  Divi- 
sion of  Alaska,  and  shortly  afterward  pro- 
ceeded to  Ketchikan,  Alaska,  where  I  am 
now  stationed  in  the  discharge  of  my  duties 
as  such  officer.  Shortly  after  accepting  said 
position,  I  arranged  for  a  leave  of  absence 
to  enable  me  to  come  to  Seattle  to  attend 
to  the  trial  of  said  cause,  and  to  prepare 
for  the  same,  uppn  the  date  said  cause  was 
set,  as  aforesaid;  and  I  secured  from  the 
Department  at  Washington,  D.  C,  and  my 
sui)erior  officer  a  leave  of  absence,  which 
entitles  me  to  remain  at  Seattle  for  the  trial 
[of  said  cause  for  about  10  days  beginning 
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September  21st,  and  no  longer,  as  I  am  at 
present  advised.  I  further  state  that  since 
the  said  3d  day  of  June,  1911,  there  have 
been  no  negotiations  for  settlement,  and  no 
negotiations  at  all  between  the  said  defend- 
ant, or  any  one  on  bla  behalf,  and  myself, 
or  any  one  upon  my  behalf,  and  during  all 
of  said  time  the  said  defendant,  or  his  rep- 
resentatives, have  been  advised  that  all  ne- 
gotiations were  abandoned,  and  that  said 
cause  was  to  be  tried  upon  the  day  It  has 
been  set,  or  as  soon  thereafter  as  It  could  be 
reached.  I  further  state,  as  a  matter  with- 
in my  own  knowledge,  that  there  la  and  has 
been  during  all  the  time  since  June  S,  1911, 
telegraphic  and  mall  communication  between 
the  dty  of  Seattle  and  Idltarod,  Alaska; 
that  during  all  of  said  time  the  said  defend- 
ant, F.  O.  Manley,  has  been  at  or  within  10 
miles  of  Idltarod,  Alaska,  at  which  i)oint  he 
might  have  been  communicated  with  at  any 
time." 

One  of  the  respondent's  attorneys  also 
made  an  affidavit  as  follows:  "That  he  Is 
one  of  the  attorneys  for  the  plaintiff  in 
the  above-entitled  action;  that  on  the  8th 
day  of  August,  1911,  Mr.  McCord,  of  counsel 
for  the  defendant,  called  affiant  up  by  tele- 
phone and  offered  eight  thousand  dollars 
($8,000.00)  cash  to  settle  the  case,  and  also 
stated  that  Manley  at  that  time  would  not 
attend  trial;  that  on  the  said  8th  day  of 
August,  1911,  affiant  communicated  with 
plaintiff,  for  the  purpose  of  ascertaining 
whether  the  plaintiff  would  accept  said  of- 
fer; that  plaintiff  and  affiant  exchanged  tel- 
egraphic messages  with  each  other  as  to 
offer  of  settlement;  that  plaintiff  notified  af- 
fiant that  he  would  not  accept  the  said 
offer,  and  that  plaintiff  expected  the  cause 
to  be  tried  uiion  the  day  named  as  the  day 
of  trial,  and  upon  receiving  said  information 
from  plaintiff  affiant,  on  the  9th  day  of  Au- 
gust, 1911,  quoted  plaintiff's  telegraphic  re- 
ply refusing  the  said  offer  to  Mr.  McCord, 
and  then  and  there  notified  him  to  telegraph, 
if  necessary,  to  Manley,  in  order  to  get  hitn 
out  here  in  time  for  trial  on,  to  wit,  Septem- 
ber 26th,  informing  him  that  the  cause  had 
already  been  delayed  too  long,  and  that  Mr. 
Xye  would  be  here  on  the  date  set  for  trial; 
that  Mr.  McCord  thereupon  replied  that  he 
would  make  every  effort  to  get  Mr.  Manley 
here  for  trial,  but  feared  ttut  said  Manley 
would  be  unable  to  reach  here  before  the 
Ist  of  October." 

It  is  the  settled  law  of  this  state  that  the 
granting  of  a  contlnnance  is  a  matter  resting 
within  the  sound  discretion  of  the  trial 
court,  and  that  its  refusal  to  grant  a  con- 
tinuance will  not  be  reviewed,  except  for 
abuse  of  that  discretion.  Jucb  r.  Hanna,  11 
Wash.  676,  40  Pac.  341;  Warehime  v.  Schweit- 
zer, 51  Wash.  299,  06  Pac.  747. 

"A  stronger  case  for  a  continuance  on  ac^ 
count  of  the  absence  of  a  witness  must  be 
made,  if  that  witness  is  a  party  to  the  ac- 
tion, than  would  be  required  were  be  a  third 


person,  unless  the  case  presents  some  pecul- 
iar feature  from  which  some  material  in- 
justice to  the  party's  rights  would  result  in 
case  of  trial  without  postponement.  It  is 
the  duty  of  a  party  to  be  present  at  the 
trial  of  his  own  cause,  and  his  absence  will, 
as  a  general  rule,  be  considered  as  bis  own 
peril.  Especially  is  it  proper  to  refuse  a 
request  for  a  continuance  where  it  is  not 
knovni  where  the  party  is,  or  the  cause  of 
his  absence,  where  the  evidence  proposed  to 
be  given  could  not  affect  the  result  of  the 
trial,  or  where  he  has  been  guilty  of  gross 
negligence."    9  Cyc.  pp.  113,  114. 

Under  all  of  the  facts  and  circumstances 
appearing  In  the  affidavits  presented  in  be- 
half of  both  parties,  we  cannot  say  that 
there  was  an  abuse  of  discretion  in  the  re- 
fusal of  a  continuance  when  the  case  finally 
came  on  for  trial.  While  the  affldavlts  of 
the  appellant's  attorney  may  be  held  suffi- 
cient to  exonerate  the  attorney  from  blame,, 
they  are  not  sufficient  to  excuse  the  apiMl- 
lant  himself.  The  case  was  an  important 
one,  involving  a  large  sum  of  money.  In 
his  own  interest,  he  should  have  kept  his  at- 
torney continually  and  particularly  advised 
of  his  whereabouts,  so  that  he  could  be 
reached  by  letter  or  by  telegram  within  a 
reasonable  time.  The  circumstantial  affida- 
vit of  the  respondent  stated  that  during  all 
the  time  from  June  3,  1911,  till  the  triat 
there  was  telegraphic  and  mail  communica- 
tion between  Seattle  and  Idltarod,  Alaska; 
that  during  all  of  that  time  the  appellant 
was  at  or  within  10  miles  of  the  latter  place.. 
This  Is  not  controverted.  From  the  affidavit 
of  the  respondent's  attorney,  it  appeared 
that  on  August  9,  1911,  counsel  for  the  ap- 
pellant was  advised  that  the  plaintiff  had 
refused  the  offer  of  settlement  for  |8,000. 
The  cause  was  not  finally  tried  until  Octo- 
l)er  9tb.  Had  the  appellant  observed  reason- 
able diligence  In  his  own  interest  and  kept 
in  touch  with  his  attorney,  he  could  have 
been  advised  of  the  date  of  trial  in  time 
to  attend.  It  is  true  that  in  many  respects 
the  affidavits  presented  in  behalf  of  the  par- 
ties, respectively,  were  contradictory;  but 
those  of  the  resiwudent  and  his  attorney 
were  the  more  circumstantial  and  exact.. 
Moreover,  the  appellant  must  bare  known 
that  the  case  had  not  been  settled  by  reason 
of  the  fact  that  he  was  not  advised  of  the 
payment  of  the  money.  From  a  careful  con- 
sideration of  the  wh«le  record,  we  cannot 
say  that  the  trial  court  was  not  Justified  in. 
refusing  the  continuance. 

[3]  It'  is  next  urged  that  a  new  trial  should 
have  been  granted.  It  is  manifest  that,  it 
there  was  no  abuse  of  discretion  in  refusing- 
the  continuance,  there  was  none  in  refusing 
a  new  trial.  The  affidavits  in  support  of  the 
motion  for  new  trial,  in  addition  to  the  things 
set  out  in  the  affidavits  for  the  continuance, 
merely  detailed  the  evideuce  which  the  ap- 
pellant and  his  witnesses  claim  would  have- 
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been  adduced,  had  tbe  continuance  been 
granted.  It  is  argued  that  tbey  sbow  a  mer- 
itorious defense.  Under  the  circumstances, 
this  is  not  sufficient  ground  for  a  new  trial. 
It  is  not  the  law  that  by  showing  a  meritori- 
ous defense  or  cause  of  action,  which,  by 
the  exercise  of  reasonable  diligence,  might 
have  been  presented  at  the  trial,  the  failure 
to  exercise  that  diligence  and  present  the 
evidence  at  the  trial  may  be  overcome.  Such 
a  situation  certainly  presents  no  stronger 
reason  for  a  new  trial  than  the  claim  of 
newly  discovered  evidence,  which  the  trial 
court  has  found  could  have  been  discovered 
and  produced  at  the  trial  by  the  exercise  of 
reasonable  diligence. 
The  judgment  Is  affirmed. 

FULLEETON,  MORRIS,  and  MOUNT,  33., 
concur. 


(G9  Wasb.  673) 

FINLEY  v.  WESTERN  EMPIRE  INa  CO. 
OF    WASHINGTON. 

(Supreme  Court  of  Washington.    Aug.  23, 
1912.) 

1.  Insxjbancb  (S  136*)— AccisPTANCE  OF  Pol- 
icy. 

Plaintiff,  to  whom  a  policy  was  issued  by 
defendant  to  take  the  place  of  one  of  another 
company,  which  it  desired  canceled,  is  not 
shown  to  have  refused  to  accept  it,  but  rather 
to  have  accepted  it  and .  held  it  subject  to  his 
legal  rights,  where,  on  being  consulted  by  de- 
fendant after  a  fire  as  to  whether  he  intended 
to  make  a  claim  against  it,  he,  after  stating 
what  he  would  have  done  if  consulted  before 
it  was  issued,  stated  that  he  intended  to  hang 
onto  all  the  policies. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {§  219-230;   Dec.  Dig.  {  136.*] 

2.  INSUBANCB  (I  141*)— BSTOPPKL  TO  AsSEBT 
NONACCEPTANCB. 

,  A  company,  having  Issued  and  delivered  a 
policy,  and  known  of  the  destruction  of  the 
property  when  the  loss  was  adjusted,  and  ac- 
cepted proof  of  loss  and  participated  in  an  ad- 
justment which  proceeded  on  the  theory  of  it 
and  other  policies  being  valid,  and  issued  its 
check  for  its  share,  admitted  liability,  and  so 
was  estopped  to  assert  that  there  had  been, 
without  its  knowledge  a  refusal  to  accept  the 
policy,  so  that  it  was  not  in  force. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  i|  75,  253-262;  Dec.  Dig.  $  141.*] 

3.  Insurance  (J  229*)  —  Cancellation  — 
Waiver  of  Notice— Contract  fob  New  In- 
surance. 

The  requirement  in  a  fire  policy  of  five 
days'  notice  of  cancellation,  bein^  for  the  bene- 
fit of  insured,  is  waived  when,  within  that  time, 
on  notice  of  desire  to  cancel,  insured's  agents, 
authorized  to  keep  ti^e  insurance  up  to  the 
amount  then  on  the  property,  contract  for  oth- 
er insurance  to  take  its  place;  and  the  old  pol- 
icy then  ceases  to  be  in  force — the  agreement 
to  take  the  new  policy  being  in  legal  effect  an 
acceptance. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  S§  500-503;    Dec.  Dig.  |  229.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  J.  D.  Hinkle,  Judge. 

Action  by  J.  D.  Flnley  against  the  Western 
E:mplre  Insurance  Company  of  Washington. 


Judgment  for  plaintiff;    defendant   appeals. 
Affirmed. 

Charles  P.  Lund,  for  appellant.  W.  W. 
Zent  and  D.  W.  Henley,  of  Spokane,  for  re- 
spondent. 

CHADWICK,  J.  On  August  20,  1910, 
plaintiff  held  three  policies  of  Insurance  cot- 
erlng  a  certain  stock  of  lumber.  These  pol- 
icies were  written  by  the  New  Brunswick, 
Glenn  Falls,  and  Fireman's  Fund  Insurance 
Companies;  each  policy  being  for  the  sum  of 
$2,500.  The  New  Brunswick  Company,  being 
desirous  of  canceling  its  policy,  notified  its 
local  agents  at  Spokane  to  notify  the  assur- 
ed of  its  intention.  Instead  of  acting  under 
the  terms  of  the  policy,  which  called  for  a 
five-day  notice,  the  agents,  Rogers  &  Rogers, 
who  seem  to  have  been  factors  in  behalf  of 
the  Insured,  as  well  as  the  company,  immedi- 
ately set  about  to  sectire  another  contract,  in 
lieu  of  the  one  the  New  Brunswick  Company 
desired  canceled.  This  they  secured  from 
the  defendant,  the  Western  Empire  Insurance 
Company  of  Washington,  on  August  20tlL 
The  policy  was  dated  August  22,  1910,  but 
was  not  actually  issued  and  d^vered  to 
plaintiff  until  the  23d.  The  property  was 
destroyed  by  fire  on  the  21st  of  August  Aft- 
er the  fire,  a  surrender  of  the  New  Bruiis- 
wick  policy  was  demanded.  Plaintiff  re- 
fused to  surrender  H,  but  held  both.  The 
loss  was  thereafter  adjusted  by  an  independ- 
ent adjuster,  and  the  loss  apportioned  be- 
tween the  four  companies.  Defendant  drew 
its  check  for  the  amount  awarded  by  the  ad- 
juster—jpi,233.79— and  sent  It  to  plaintiff,  but 
stopped  payment  thereon  prior  to  its  present- 
ment at  the  bank.  Upon  plaintiff's  motion, 
the  case  was  withdrawn  from  the  Jury,  and 
the  court  adjudged,  as  a  matter  of  law,  that 
plaintiff  was  entitled  to  recover. 

This  appeal  is  prosecuted  in  reliance  upon 
the  assertion  that  the  policy  of  the  appellant 
was  not  delivered  or  accepted  by  the  Insured 
prior  to  the  fire;  and  therefore  there  can  be 
no  liability.  Appellant  had  no  notice  of  the 
purpose  of  Rogers  &  Rogers  to  cancel  the 
New  Brunswick  policy  and  substitute  there- 
for appellant's  policy  until  after  the  Are. 
There  were  no  conditions  or  limitations  at- 
tending the  contract  It  was  made  in  the 
usual  way,  and  the  policy  issued  in  due 
course,  and  was  made  by  an  attached  slip  to 
date  from  August  20,  1910. 

[1,2]  The  record  hardly  Justifies  the  as- 
sumption that  respondent  did  not  accept  the 
policy  of  appellant  It  shows  rather  that  he 
accepted  it  and  held  it  subject  to  his  legal 
rights  in  the  matter,  which,  so  fer  aa  the 
New  Brunswick  Company  is  concerned,  were 
adjudicated  in  Flnley  v.  New  Brunswick  Fire 
Ins.  Co.  (C.  C.)  193  Fed.  195.  AppeUants 
agent  called  on  Mr.  Flnley  after  the  fire,  to 
ascertain  whether  he  intended  to  make  a 
claim  against  appellant     He  states  the  sub- 
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stance  of  the  conTersatlon  to  be  "tbat  If  he 
had  been  consulted  in  the  matter  he  would 
have  allowed  the  New  Brunswick  policy  to 
have  been  canceled,  on  the  ground  that  he 
had  shipped  out  a  sufficient  amount  of  lum- 
ber to  have  ^reduced  its  value,  bo  that  the 
$5,000  would  practically  cover  It,  but  that  he 
had  not  been  consulted,  and  had  no  Icnowl- 
edge  of  the  Issuance  of  the  Western  Empire 
policy,  nor  any  knowledge  of  a  requested  can- 
cellation of  the  New  Brunswick ;  but,  being 
that  the  adjuster  had  been  on  the  ground, 
and  had  adjusted  the  loss,  and  had  taken  in- 
to consideration  the  fact  of  there  being  f  10,- 
000  insurance,  that  be  proposed  to  hang  onto 
all  of  the  policies,  as  he  did  not  propose  to 
fall  between  the  two  stools — that  is,  between 
the  New  Brunswick  and  the  Western  Em- 
pire." This  falls  far  short  of  showing  a  re- 
fusal to  accept;  and,  when  taken  in  connec- 
tion with  subsequent  events,  we  think  appel- 
lant was  clearly  bound  to  meet  its  engage- 
ment. It  issued  its  policy,  dating  its  liabil- 
ity from  August  20th;  it  had  delivered  the 
policy  and  knew  of  the  destruction  of  the 
property  at  the  time  the  loss  was  adjusted; 
it  accepted  proof  of  loss  and  participated  in 
an  adjustment  which  proceeded  upon  the  the- 
ory that  there  were  four  valid  policies;  it 
accepted  an  award  that  relieved  it  of  one- 
fourth  of  its  liability,  and  issued  its  check 
therefor.  These  facts  are  an  admission  of 
liability,  and  clearly  estop  appellant  from 
maintaining  its  allegation  that  "it  was  with- 
out notice  or  knowledge  of  the  fact  that  said 
plaintiff  had  refused  to  accept  said  policy, 
and  that  the  same  was  not  In  force  at  the 
time  of  the  loss."    19  Cyc.  803. 

[3]  The  case  of  Stebbins  ▼.  Lancashire  Ins. 
Co.,  00  N.  H.  66,  while  seemingly  in  point,  is 
to  be  distinguished  from  the  case  at  bar. 
That  case  turned  on  the  fact  that  dealings 
between  Insurance  agents  with  reference  to 
placing  a  risk,  and  the  writing  of  a  policy 
to  take  the  place  of  one  which  the  company 
desired  canceled,  were  ineffectual  to  termi- 
nate the  contract  until  notice  had  been  given 
to  the  assured.  Before  that  was  done,  the 
property  was  destroyed  by  fire,  and  It  was 
correctly  held  that,  the  liability  of  the  can- 
celing company  being  fixed  by  the  destruction 
of  the  property,  there  was  no  liability  on  the 
part  of  the  defendant  Or,  as  stated,  "after 
the  llabllty  of  the  company  has  become  ab- 
solute, notice  of  their  previous  election  to 
terminate  the  risk  was  of  no  effect"  If  no- 
tice had  been  given,  and  the  substituted  pol- 
icy been  tendered  and  accepted,  the  Judgment 
of  the  court  would,  no  doubt  have  been  for 
the  defendant  Here  Rogers  &  RogetB,  act- 
ing as  agents  for  respondent  secured  the 
new  policy  in  order  to  effect  a  substitution, 
so  as  to  keep  the  property  insured  up  to  $7,- 
500,  which,  considering  the  whole  record,  we 
think  they  were  authorized  to  do.  Their  act 
was  the  act  of,  and  their  knowledge  was  the 


knowledge  of,  the  respondent;  and  the  time 
limit  on  the  notice  of  cancellation,  being  for 
the  benefit  of  the  assured,  was  waived  when 
they  contracted  for  other  insurance.  The 
New  Brunswick  policy  had  no  binding  force 
after  August  20th,  for  the  reason  that  the 
agreement  to  take  appellant's  policy  was  in 
legal  effect  an  acceptance  of  it  In  Ferguson 
V.  Northern  Assurance  Co.,  26  8.  D.  846,  128 
N.  W.  125,  there  was  no  oral  contract  for  the 
policy  sued  on;  nor  did  the  assured  have  no- 
tice of  the  policy.  Thfe  contract  lacking  the 
element  of  acceptance,  was  incomplete,  and 
the  court  held  that  a  recovery  could  not  be 
sustained.  Other  cases  are  cited  by  appel- 
lant; but  they  do  not  militate  against  the 
Judgment  of  the  trial  court 
Affirmed. 

OOSB,  PARKER,  and  FULLBBTON,  33^ 
concur. 

MORRIS,  J.  I  concur  for  the  reason  that 
this  action  was  brought  upon  the  check.  I 
find  no  valid  defense  in  appellant  to  such  an 
action  under  the  circumstances  under  whidi 
it  was  given.  I  express  no  opinion  as  to  ap- 
pellant's liability  had  the  check  not  been  giv- 
en and  the  action  broogbt  on  the  policy. 


(69  Wash.  666) 

SEATTLE  MATTRESS  &  UPHOLSTERY 
CO.  V.  CITY  OF  SEATTLE. 

ERICKSON  et  aL  v.  SAME. 

(Supreme  Court  of  Washington.    Aug.  22, 
1912.) 

1.  MuNiciPAi,  Corporations  (8  465*) — STBEvr 
lupBovEKENTs— Assessments. 

Seattle  Ordinance  No.  4165,  which  author- 
izes collection  from  the  owner  of  any  subdivi- 
sion  of  a  lot  or  tract  snch  portion  of  a  local 
improvement  assesBment  as  is  chargeable  to 
the  subdivision,  applies  to  a  segregation  of  a 
tract  by  sabdivision,  and  not  to  a  segregation 
of  interests,  as  a  leasehold  from  a  fee. 

[Ed.  Note.— For  other  cases,  see  Manidpal 
CorporaUons,  Cent  Dig.  {  1108;  Dec  Dig.  S 
465.»] 

2.  MumciPAi.  CoBPORATTONs  (i  484*)— Street 

IHPROVKMENTB  —   ASSXBSHXRTS  —  PBE8TT1IP- 
TIONS. 

In  the  absence  of  evidence  to  the  con- 
trary, a  finding  by  a  city  council  that  property, 
not  assessed  for  a  street  improvement,  was 
not  benefited  by  the  improvement  yriU  be  up- 
held as  presumptively  correct 

[Ed.  Note.— For  other  cases,  see  Mnnicipal 
Corporations.  Cent  Dig.  U  1137-1139;  Dec. 
Dig.  I  484.»J 

8.  municifai.  cobforations  ({  487*)— street 
Improvements  —  Assebbments  —  Lease- 
holds. 

A  lessee  of  tidelands  cannot  complain  of 
an  assessment  against  the  fee  for  a  street  Im- 
provement if  the  part  apportioned  against  his 
interest  is  eqnitable. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1146;  Dec.  Dig.  | 
487.*] 
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4.  McNiciPAi,  Corporations  (§  465*)— Street 
Improvements  —  Assessments  '—  Appor- 
tionment. 

It  was  not  inequitable  to  apportion  a  street 
improvement  assessment  against  tidelands,  two- 
tliirds  against  the  leasetiold  interests  and  one- 
third  against  the  fee,  where  the  lease  had 
about  21  years  to  run,  with  a  preference  right 
of  renewal,  and  where  the  lessees  enjoy  the 
whole  present  benefit. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  1108;  Dec.  Dig.  S 
465.»] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  R.  B.  Albertson,  Judge. 

Street  improvement  proceeding  by  the  City 
of  Seattle.  From  a  Judgment  of  the  superior 
conit  modifying  an  assessment  as  confirmed 
by  the  city  council,  the  Seattle  Mattress  & 
Upholstery  Company  and  Oliver  T.  Erickson 
and  another  appeal.    AfiBrmed. 

Murphy  &  Wall,  for  appellants.  James  E. 
Bradford  and  Howard  A.  Hanson,  both  of 
Seattle,  for  respondent. 

ELLIS,  J.  This  is  an  appeal  from  a  judg- 
ment of  the  superior  court  for  King  county, 
modifying  an  assessment,  as  confirmed  by 
the  city  council  of  Seattle,  upon  certain 
leasehold  Interests  in  the  west  120  feet  of 
lots  2,  3,  4,  and  5  of  block  279,  Seattle  tide- 
lands.  The  ordinance,  pursuant  to  which 
the  assessment  was  levied,  provided  for  the 
improvement  of  Fourth  Avenue  South  be- 
tween Seattle  boulevard  and  Holgate  street, 
together  with  certain  other  streets  by  filling 
the  same.  The  appellants  objected  to  the 
assessments,  and  were  accorded  a  hearing 
before  the  city  council.  Their  objections 
were  overruled,  and  the  assessments  were 
confirmed  by  ordinance^  The  two  appeals 
were  taken  from  this  action  of  the  council 
to  the  superior  court.  The  appeals  were 
consolidated  for  trial.  The  appellants  are 
owners  of  leasehold  Interests  In  the  tideland ; 
the  fee  being  in  the  state.  The  assessment 
roll  as  originally  made  and  confirmed  by 
the  council  cast  the  entire  burden  of  the 
assessment  against  these  tidelands  upon  the 
leasehold  interests.  Among  the  objections 
urged  before  the  city  council  and  made  the 
basis  of  the  appeal  to  the  superior  court 
was  the  following:  "That  the  tax  sought  to 
be  assessed  against  the  leasehold  interest  of 
your  objector  in  said  property  is  as  great 
as  the  tax  levied  upon  lots  and  parcels  of 
land  ujMn  the  same  street,  wherein  the  fee- 
simple  title  to  the  same  is  in  private  in- 
dividuals, and  where  there  is  no  outstanding 
leasehold  interest  or  other  title." 

The  appellants  tirged  before  the  city  coun- 
cil a  segregation  and  apportionment  of  the  as- 
sessments between  the  fee  and  the  leasehold 
interests.  The  council  refused  to  make  the 
apportionment  On  the  appeal,  after  a  full 
hearing,  the  superior  court  sustained  this  ob- 
jection, and  by  decree  modified  the  assess- 


ments by  apportioning  one-tblrd  to  the  fee 
and  two-thirds  to  the  leasehold  interests, 
and  directed  the  city  council  to  correct  and 
modify  the  assessment  roll  accordingly. 
From  that  decision,  the  appeal  to  this  coart 
was  prosecuted. 

The  appellants  contend  (1)  that  the  assess- 
ments are  invalid ;  (2)  that  the  court  had  no 
power  to  segregate  or  apportion  the  assess- 
ment between  the  fee  and  the  leasehold  In- 
terests ;  (3)  ^t  if  the  court  had  such  power 
it  has  not  Justly  exercised  it  in  this  caae. 
We  will  consider  these  In  their  order. 

[1]  1.  It  is  urged  that  the  assessments 
were  invalid,  because  not  made  in  accord- 
ance with  a  city  ordinance  No.  4165,  which 
authorizes  the  city  treasurer  to  collect  from 
the  owner  of  any  subdivision  of  any  lot  or 
tract  upon  which  an  assessment  has  I)een  or 
shall  be  made  such  portion  of  the  assess- 
ment as  the  city  engineer  shall  certify  to 
be  chargeable  to  such  .subdivision,  in  ac- 
cordance with  the  provisions  of  the  charter 
and  ordinances  in  force  when  the  original 
assessment  was  made.  This  ordinance  was 
manifestly  not  intended  as  a  part  of  the 
original  proceeding  in  making  the  assess- 
ment roll,  but  to  provide  an  easy  and  con- 
venient mode  of  segregation  for  collection 
of  the  assessment,  where  title  to  a  part  of 
a  lot  or  parcel  against  which  the  assess- 
ment was  originally  levied  as  a  whole  has 
changed  ownership.  It  was  never  intended 
to  apply  to  a  segregation  of  interests,  as  a 
leasehold  from  the  fee,  but  to  a  segr^ation 
of  the  tract  or  parcel  by  subdivision. 

[2]  It  is  also  urged  that  the  assessment  is 
void,  because  not  made  In  accordance  with 
the  ordinance  providing  for  it,  nor  In  ac- 
cordance with  the  city  charter.  The  ordi- 
nance provided  that  the  assessment  district 
should  Iiave  bounds  as  prescribed  by  the 
city  charter.  The  dty  charter  provides  that, 
unless  otherwise  provided  by  the  ordinance 
creating  it,  the  assessment  district  shall  ex- 
tend to  the  middle  of  the  adjoining  blocks. 
Block  279  of  the  Seattle  tidelands  is  660 
feet  square.  The  line  of  the  district  there- 
for extended  330  feet  back  from  Fourth 
Avenue  South,  which  runs  along  the  west 
side  of  the  block.  The  lots  here  In  question 
are  330  feet  deep,  and  extend  back  to  the 
east  line  of  the  district  Only  the  west  120 
feet  of  these  lots  was  assessed,  though  all 
of  the  west  270  feet  was  included  in  the  ap- 
pellants' leaseholds.  The  remainder  of  these 
lots,  comprising  the  east  60  feet,  is  owned 
by  and  included  in  the  right  of  way  of  the 
Oregon  &  Washington  Railway  Company  and 
of  the  Great  Northern  Railway  Company. 
This  60-foot  strip  is  within  the  half  block 
from  Fourth  Avenue  South.  The  appellants 
contend  that  the  failure  to  place  any  of  the 
assessment  for  the  improvement  upon  this 
60-foot  strip  invalidated  the  whole  assess- 
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ment.  There  Is  no  complaint  because  the 
assessment  was  not  spread  over  the  entire 
leaseholds,  but  only  that  the  railroad  land 
was  not  assessed.  The  objection  before  the 
council  was  "that  some  of  the  parcels  of 
land  specially  benefited  by  said  improvement, 
and  within  said  improved  district,  have  not 
been  assessed."  The  city  council,  in  failing 
to  assess  this  strip  and  in  overruling  this  ob- 
jection and  confirming  the  assessment  roll, 
must  liave  done  so  upon  the  ground  that,  in 
Its  judgment,  this  strip  received  no  benefit 
from  the  Improvement  Manifestly,  if  it  was 
not  specially  benefited,  it  could  not  be  as- 
sessed, whether  lying  within  or  without  the 
district  Neither  before  the  council,  nor 
on  the  appeal  to  the  superior  court,  was  any 
evidence  offered  by  the  appellants  showing 
or  tending  to  show  that  this  strip  was  spe- 
cially benefited,  either  actually  as  railroad 
property,  or  potentially  by  increasing  its 
value  as  real  estate  for  any  use.  While 
there  are  many  authorities  to  the  contrary, 
we  think  that  both  the  better  reasons  and 
the  more  persuasive  authorities  sustain  the 
view  tliat,  in  the  absence  of  such  evidence, 
the  courts  must  Indulge  every  presumption 
In  favor  of  tlie  regularity  and  propriety  of 
the  action  of  the  assessing'  officer  or  body. 
This  Is  a  general  rule  applicable  to  all  of- 
ficial action.  To  have  any  standing  here, 
the  appellants  should  have  shown  afilrma- 
tlvely  that  the  omitted  property  was  bene- 
fited. In  the  absence  of  such  showing,  we 
must  presume  that  It  received  no  benefit 
and  was  therefore  properly  omitted. 

"Every  reasonable  presumption  is  made  in 
favor  of  the  regularity  and  propriety  of  the 
action  of  public  officers.  Accordingly,  a  prop- 
erty owner,  who  complains  of  the  oihission 
of  land  from  a  local  assessment,  must  show 
affirmatively  that  such  land  was  benefited  by 
such  improvement,  and  that  the  omission 
thereof  was  improper.  The  mere  fact  that 
certain  land  was  omitted  from  the  assess- 
ment la  not  sufficient  to  invalidate  the  as- 
sessment, unless  the  complainant  further 
shows  that  such  property  should  have  been 
included.  The  fact  that  after  an  assess- 
ment has  been  levied  the  city  confesses  In 
court  that  certain  property  Is  not  benefit- 
ed thereby,  and  the  court  accordingly  sets 
aside  such  assessment  as  to  such  property, 
does  not,  in  the  absence  of  fraud  or  of  a 
showing  that  the  omitted  property  was  in 
fact  benefited,  invalidate  the  assessment  as 
to  the  remaining  property.  The  mere  fact 
that  contiguous  proi>erty  is  not  assessed  does 
not  invalidate  the  assessment,  in  the  ab- 
sence of  a  showing  that  such  property  is 
benefited,  where  the  assessment  Is  to  be 
levied  on  property  benefited,  and  there  has 
been  no  determination  that  contiguous  prop- 
erty has  been  benefited."  1  Page  &  Jones, 
Taxation  by  Assessment  I  643. 

"But  counsel  seem  to  regard  the  mere  fact 


that  the  evidence  shows  the  existence  of  ti 
street  railway,  which  is  not  specially  assess- 
ed, as  alone  sufficient  to  impeach  the  commis- 
sioners' report  But  we  are  aware  of  no 
rule  of  law  which  makes  the  existence  of 
real  estate  contiguous  to  an  Improvement 
conclusive  evidence  that  it  is  specially  ben- 
efited by  the  improvement  How  could  the 
jury  apportion  special  benefits  to  the  street 
railway  company  pursuant  to  section  31 
(section  147),  supra,  without  evidence  of  the 
extent  of  such  benefits?  There  is  no  evi- 
dence in  the  record  that  this  street  railway 
is  benefited  by  this  improvement  Appel- 
lant might,  possibly,  have  reduced  its  as- 
sessment by  proving  that  the  street  railway 
was  specially  benefited,  and  the  extent  of 
its  benefits.  But  there  can  be  no  presump- 
tion in  tliat  respect  in  the  absence  of  evi- 
dence." Chicago,  R.  I.  &  P.  Ey.  Co.  v.  Chi- 
cago. 139  111.  573-580,  28  N.  B.  1108,  1110. 
Culver  V.  Chicago,  171  lU.  399,  49  N.  R  573 ; 
Rich  V.  Chicago,  152  III.  18,  38  N.  B.  255; 
Holdom  V.  Chicago,  169  111.  109,  48  N.  B. 
164;  Warren  v.  Street  Commissioners,  187 
Mass.  290,  72  N.  B.  1022;  Reals  v.  James, 
173  Mass.  691,  54  N.  E.  245;  State  v.  Dur- 
yea.  45  N.  J.  Iaw,  258;  City  of  Kansas  v. 
Balrd,  98  Mo.  215-220,  11  S.  W.  243,  562; 
Kansas  City  v.  Bacon,  157  Mo.  450-473,  57 
S.  W.  1045. 

[3]  2.  In  support  of  the  second  contention, 
namely,  that  the  court  had  no  power  to 
apportion  the  assessment  between  the  lease- 
hold Interests  and  the  fee,  the  appellants 
argue  that  they  have  not  had  the  benefit  of 
the  judgmmt  of  the  city  council  as  to .  how 
much  of  the  assessment  the  fee  and  how 
much  the  leasehold  interests  should  bear, 
and  that  the  court  should  have  remanded  the 
roll,  with  direction  to  the  council  to  deter- 
mine these  amounts.  But  this  matter  bad 
already  been  before  the  council.  Upon  the 
hearing  of  appellants'  objections,  that  body 
had  said  that  the  leasehold  Interests  should 
bear  the  whole  assessment  The  statute 
governing  appeals  in  such  cases  (Laws  1901. 
p.  242)  declares  that  "the  judgment  of  the 
court  shall  confirm,  correct,  modify  or  annul 
the  assessment  in  so  far  as  the  same  affects 
the  property  of  the  appellant"  The  ju^;is- 
diction  of  the  superior  court  to  reduce  the 
assessment  upon  the  leaseholds  was  Invoked 
by  the  appellants  themselves.  The  assess- 
ment was  modified  at  their  Instance.  As- 
suming that  the  owner  of  the  fee  could 
successfully  contest  the  assessment  as  to 
the  fee,  because  it  was  originated  by  the 
court,  instead  of  the  council,  we  fall  to  see 
wherein  that  assessment  is  a  matter  of  any 
concern  to  these  appellants.  If  the  assess- 
ments on  their  leasehold  Interests  have  been 
reduced  to  equitable  amounts  in  proportion 
to  the  benefits,  it  is  a  matter  of  no  moment 
to  the  appellants  whether  the  assessment  on 
the  fee  be  valid  or  not,  or  whether  it  Is 
ever  paid  or  not    Whatever  may  be  said  as 
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to  the  part  of  the  assessment  placed  upon 
tbe  fee,  there  can  be  no  pretense  that  the 
sourt  has  originated  or  created  an  assess- 
ment as  against  the  leaseholds.  It  has 
merely  modified  and  reduced  an  assessment 
already  made,  so  far  as  the  leaseholds  are 
concerned. 

The  case  of  Coast  Land  Co.  t.  Seattle,  52 
Wash.  380,  100  Pac.  856,  cited  by  appellants, 
has  no  bearing  upon  the  case  here  presented. 
There  the  whole  charge  was  aaaesaed  against 
the  fee.  The  action  was  brought  to  enjoin  a 
sale  of  the  leasehold  to  pay  the  assessment 
against  the  fee.  The  argument  was  made 
that  the  leasehold  alone  was  benefited,  and 
hence  It  alone  should  respond  to  the  assess- 
ment The  court  said:  "Inasmuch  as  the 
assessment  was  not  made  against  its  [the 
land  company]  interest,  but  Is  made  upon  the 
entire  property.  It  was  not  called  upon  or 
given  an  opportunity  to  contest  whether  Its 
Interest  in  the  property  was  the  sole  interest 
benefited;  and  It  must  be  given  this  opportu- 
nity before  the  charge  is  Irrevocably  fixed 
against  its  Interest"  However  pertinent  this 
language  might  be  as  applied  to  the  assess- 
ment against  the  fee  in  the  present  case.  It 
Is  obviously  not  pertinent  as  to  these  appel- 
lants. They  had  their  hearing  on  this  very 
question  before  the  council,  and  on  their  ap- 
peal to  the  superior  court  their  assessment 
was  reduced.  The  appellants  had  no  Interest 
in  the  assessment  of  the  fee,  but  only  in  a 
reduction  of  the  assessment  on  their  lease- 
holds. The  owner  of  the  fee  is  not  complain- 
ing. 

[4]  Finally  it  la  urged  that,  if  tlie  assess- 
ments are  valid,  and  if  the  court  had  ix>wer 
to  reduce  the  assessments  charged  against 
the  leaseholds,  the  court  did  not  make  a  suf- 
ficient reduction.  The  leases  Involved  are 
30-year  leases,  and  had  about  21  years  to  run 
when  the  assessments  were  mad&  The  ques- 
tion was  one  of  special  benefits  to  be  deter- 
mined on  evidence.  In  the  nature  of  the 
case,  it  was  not  a  matter  which  could  be 
determined  with  mathematical  certainty  or 
exactness.  There  were  almost  as  many  opin- 
ions as  to  the  relative  benefit  to  the  lease- 
holds and  to  the  fee  resulting  from  the  im- 
provement as  there  were  witnesses.  The 
court  heard  evidence  as  to  the  situation  of 
the  property  both  before  and  after  the  im- 
provement. It  reduced  the  assessment  upon 
the  leaseholds  by  one-third.  It  Is  argued 
that,  the  fill  being  a  permanent  Improvement 
the  fee  will  receive  the  greater  benefit  That 
of  course.  Is  in  a  sense  true;  but  the  leases 
provide  that  the  lessees  have  the  preference 
right  of  renewal,  and  It  Is  plain  that  the 
leaseholds  receive  the  whole  of  the  present 
benefit  It  seems  reasonable  that  the  pres- 
ent market  value  of  the  leasehold  Is  relative- 
ly much  more  Increased  by  the  Improvement 
than  is  the  present  market  value  of  the  fee. 
Upon  a  consideration  of  the  whole  evidence. 


we  cannot  say  that  It*  warranted  a  greater 
reduction  than  that  made  by  the  court 

Finding  nothing  In  the  record  to  justify  a 
reversal,  we  aJBrm  the  Judgment 

MOUNT.    MOBBIS,    and    FULLERTON, 
JJ.,  concur. 


«9  Wuh.  5g» 

STATE  T.  BAKBB. 

(Supreme  Court  of  Washington.    Aug.  21, 
1912.) 

L  Indictment  awd   IiTBVRicATioir  d   110*)— 

Lanooaoe  of  Statttte. 

An  information,  charging  defendant  with 
attempt  to  do  the  precise  things  recited  in 
Rem.  &  Bal.  Code,  {  2418,  as  constitTiting 
robbery,  is  Bnfficient 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  I|  288-294;  Dec. 
Dig.  I  110.*1 

2.  CanuKAi.  Law  (t  1172*)— iNSTBtJcnoifs^ 
Eaaoa  Cubed  bt  verdict. 

Error  in  the  concluding  clause  of  the 
charge,  that  tiie  information  charges  the  crime 
of  attempted  robbery,  which  indndes  in  it 
also,  the  lesser  offense  of  grand  larceny,  even 
if  there  could  have  been  a  misunderstanding, 
was  cared  by  the  verdict,  finding  attempted 
robbery. 

[Ed.  Note.— For  other  cases,  see  Crimioal 
Law,  Cent.  Dig.  ^^  3128.  3154-3157,  3158.  3163, 
3160;    Dec  Dig.  f  1172.*] 

3.  CaiuiNAL  Law  (||  368,  424*)— Evidewc*- 
Acts  of  One  or  Sevebal  Offendebs. 

Where  B.  and  W.  attempted  to  rob  P., 
and,  noticing  an  approaching  oiBcer,  started  to 
nm  away,  and  W.  was  Immediately  captured 
and  left  with  P.,  while  the  ofScer  pursued  B~ 
with  whom  he  soon  returned,  W.'s  offer  of 
money  to  P.  to  be  permitted  to  go,  and  attempt 
to  escape,  while  B.  was  absent,  pursued  by 
the  officer,  were  sufficiently  closely  connected 
with  the  crime  as  to  be  admissible  against  B. 
as  part  of  the  res  gests,  or,  if  not  were  ad- 
missible against  her  because  of  the  concert  of 
action  between  her  and  W.  in  the  commission 
of  the  crime. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  IMg.  H  806,  812,  814.  815,  821, 
1002-1010;    Dec  Dig;  il  868.  424.*] 

4.  GKnaif AL  Law  (|  650*)— Bvidencb— Iilub- 

TBATINO. 

Permitting  witness  to  Illustrate  on  the 
person  of  another  how  he  was  assaulted  is 
proper,  though  the  illustration  can  be  preserv- 
ed m  the  record  only  by  description. 

[EkL  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1457:   Dec  Dig.  |  650.*] 

Department  2.  Appeal  ttom  Superior 
Court,  Spokane  County;  John  D.  Hinkle^ 
Judge. 

Irene  Baker  was  convicted  of  attempt  to 
commit  robbery,  and  appeals.    Affirmed. 

Nuzum,  Clark  &  Nnzum  and  Geo.  H.  Arm- 
itage,  for  appellant  John  It.  WUey,  Robert 
L.  McWllIlams,  and  G  G.  Dill,  all  of  Spo- 
kane, for  the  State. 

FULLBRTON,  J.  The  appellant  was  In- 
formed against  by  the  prosecuting  attorney 
of  Spokane  for  the  crime  of  attempt  to  com- 
mit robbery;   the  information,  omitting  the 
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formal  parts,  reading  as  follows:  "Comes 
now  the  prosecuting  attorney  of  Spokane 
county  and  charges  the  said  defendants  as 
follows:  That  they,  Irene  Baker  and  Bessie 
White,  said  defendants,  and  each  of  them, 
on  or  about  the  6th  day  of  December,  1911, 
In  the  county  of  Spokane  and  state  of  Wash- 
ington, then  and  there  being,  did  then  and 
there  unlawfully,  feloniously,  willfully,  and 
with  force  and  violence,  attempt  to  take 
from  the  person  and  immediate  presence  of 
one  John  Pharao,  and  against  his  will,  cer- 
tain personal  property,  to  wit,  a  pocketbook 
and  ten  dollars  in  money,  bills  and  currency 
of  the  value  of  ten  dollars;  said  pocketbook 
and  money  then  and  there  being  in  the  pos- 
session of  and  belonging  to  said  John  Pha- 
rao." 

The  appellant  Interposed  a-  demurrer  to 
the  information,  based  on  the  ground  that 
it  does  not  state  facts  sufficient  to  constitute 
a  crime.  The  demurrer  was  overruled  by 
the  court;  whereupon  the  appellant  entered 
a  plea  of  not  guilty  to  the  Information,  and 
on  the  issue  thus  Joined  a  trial  was  had  be- 
fore a  Jury,  which  resulted  in  a  verdict  of 
guilty  as  charged  in  the  Information.  The 
appellant  was  thereupon  adjudged  guilty  by 
the  court  and  sentenced  to  a  term  of  years 
in  the  penitentiary.  This  appeal  is  from  the 
Judgment  and  sentence. 

[1]  The  appellant  first  contends  that  the 
information  does  not  state  facts  sufficient  to 
constitute  a  crime.  It  is  said  that,  to  con- 
stitute an  attempt  to  commit  a  crime,  there 
must  appear  to  hare  been  more  than  a  mere 
design  or  intention  to  commit  it,  and  hence 
the  physical  acts  done  towards  the  commis- 
sion of  the  offense  most  be  set  forth  in  the 
Indictment  or  Information  charging  the  of- 
fense, so  that  the  court  may  know  whether 
the  law  has  been  violated,  and  that  the  ac- 
cused may  know  to  what  he  must  make  an- 
swer. Cases  are  cited  from  other  Jurisdic- 
tions which  hold  with  this  contention,  and 
seemingly  hold  that  Informations  and  in- 
dictments in  the  form  of  the  one  in  question 
does  not  sufficiently  comply  with  the  rule. 
Hogan  v.  State,  50  Fla.  86,  39  South.  464,  7 
Ann.  Cas.  139,  and  note  140. 

But,  without  reviewing  these  cases  -spe- 
cially, we  think  that,  under  the  liberal  rules 
of  criminal  pleading  enjoined  by  our  statute, 
the  information  is  sufficient.  Robbery  Is  de- 
fined by  the  statute  (Rem.  &  BaL  Code,  I 
2418)  as  follows:  "Robbery  is  the  unlawful 
taking  of  personal  property  from  the  person 
of  another,  or  in  his  presence,  against  his 
will,  by  means  of  force  or  violence  or  fear  of 
Injury,  immediate  or  future,  to  his  person  or 
property,  or  the  person  or  propety  of  a  mem- 
ber of  his  family,  or  of  anyone  in  his  compa- 
ny at  the  time  of  the  robbery.  Such  force 
or  fear  must  be  used  to  obtain  or  retain 
possession  of  the  property  or  to  prevent  or 
overcome  resistance  to  the  taking;  in  either 
of  which  cases  the  degree  of  force  is  imma- 
teriaL    If  used  merely  as  a  means  of  escape, 


it  does  not  constitute  robbery.  Such  taking 
constitutes  robbery  whenever  it  appears  that, 
although  the  taking  iwas  fully  completed 
without  the  knowledge  of  the  person  from 
whom  taken,  such  knowledge  was  prevented 
by  the  use  of  force  or  fear.  Every  person 
who  shall  commit  robbery  shall  be  punished 
by  imprisonment  in  the  state  penitentiary 
for  not  less  than  five  years."  An  attempt 
is  defined  (Id.  2264):  "An  act  done  with  in- 
tent to  commit  a  crime,  and  tending  but  fall- 
ing to  accomplish  it,  Is  an  attempt  to  com- 
mit that  crime." 

A  comparison  of  the  charge  contained  in 
the  information  with  the  language  of  the 
statute  will  show  that  the  information  fol- 
lows the  language  of  the  statute  and  charg- 
es the  defendant  with  attempting  to  do  the 
precise  things  which  are  recited  in  the  stat- 
ute as  constituting  the  crime.  This  is  a 
sufficient  charge  under  the  general  rules 
governing  criminal  pleadings;  and  convic- 
tions for  the  crime  of  robbery  itself  have 
been  sustained  by  this  court,  where  the  overt 
act  constituting  the  crime  was  charged  in 
language  the  same  as  or  similar  to  that  used 
by  the  pleader  in  the  present  instance.  State 
V.  Johnson,  19  Wash.  410,  63  Pac.  667;  State 
V.  Smith,  40  Wash.  616,  82  Pac.  918,  6  Ann. 
Cas.  686;  SUte  v.  Bracbe,  63  Wash.  S96, 
U5  Pac.  853. 

If  it  be  a  sufficient  charge  of  the  overt 
act  constituting  the  offense,  when  charging 
the  crime  of  robbery  itself,  to  say  that  the 
defendant  "did  then  and  there  unlawfully, 
feloniously,  and  willfully,  and  with  force 
and  violence,  take  from  the  person  oT'  an- 
other certain  described  personal  property, 
the  personal  property  of  that  other.  It  ought 
to  be  a  sufficient  charge  of  the  overt  act, 
when  charging  an  attempt  to  commit  the 
crime  of  robbery,  to  charge  the  overt  act 
in  similar  language.  We  think  it  is,  and  that 
the  information  in  the  present  case  is  not 
faulty  in  the  respect  to  which  complaint  is 
made.  State  v.  Womadc,  4  Wash.  19,  29  Pac 
939;  State  v.  Wright,  9  Wash.  96,  37  Pac. 
313;  State  v.  Levan,  23  Wash.  647,  63  Pac. 
202;  State  v.  Davis,  43  Wash.  116,  86  Pac. 
201;  1  Bishop,  Gr.  Pro.  i  611. 

[2]  In  the  opening  statement  of  bis  charge 
to  the  Jury,  the  trial  Judge  used  this  lan- 
guage, namely:  "The  Information  in  this 
case  charges  the  defendants,  Irene  Baker 
and  Bessie  White,  with  the  crime  of  attempt- 
ed robbery,  which  includes  in  it,  also,  the 
lesser  offense  of  grand  larceny."  It  is  ob- 
jected that  the  concluding  clause  of  the 
statement  is  error,  because  it  is  manifest 
that  the  Charge  of  grand  larceny  cannot  be 
included  in  a  charge  of  attempted  robbery, 
whatever  the  fact  may  be  as  to  its  being  in- 
cluded within  a  charge  of  robbery  itself. 
The  statement  is  doubtless  subject  to  the 
criticism  the  appellant  puts  upon  it;  but  we 
cannot  think  it  reversible  error  nevertheless. 
The  statement  was  clearly  an  inadvertence 
on  the  part  of  the  trial  Judge,  and  the  Jury 
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could  not  bare  understood  it  otherwise.  At 
any  rate,  no  finding  was  made  by  them  bas- 
ed on  the  instruction,  and  no  prejudice  re- 
sulted to  the  appellant  therefrom.  The  er- 
ror therefore  did  not  enter  into  the  verdict, 
but,  on  the  contrary,  was  cured  thereby. 

[3]  The  attempted  robbery  occurred  on 
one  of  the  streets  of  the  city  of  Spokane. 
As  the  prosecuting  witness  was  going  from 
the  downtown  district  to  his  home,  he  met 
the  women  named  in  the  information,  who 
spoke  to  him,  saying  something  he  did  not 
understand.  He  stopped,  apparently  to  as- 
certain what  was  wanted,  and  was  immedi- 
ately assaulted  by  them,  and  a  purse  con- 
taining $10  in  money  was  taken  by  one  of 
them  from  bis  hip  pocket.  In  the  tussle 
tliat  followed,  the  purse  was  dropped  by  the 
person  taking  it,  and  was  picked  up  by  the 
prosecuting  witness.  Just  then  the  assail- 
ants discovered  a  policeman  approaching, 
and  started  to  run  away.  The  appellant's 
companion  was  caught  immediately  by  the 
policeman  and  given  to  the  prosecuting  wit- 
ness to  detain,  while  the  policeman  captured 
the  appellant.  Immediately  after  the  police- 
man started  his  pursuit,  the  woman  the  wit- 
ness was  detaining  made  certain  proposals 
and  committed  certain  acts,  which  the  wit- 
ness detailed  as  follows:  "Q.  What  happen- 
ed next  with  you  and  Bessie?  A.  I  held  the 
woman  by  the  collar.  Q.  Did  you  have  any 
conversation?  Mr.  Armltage:  I  object  as 
the  defendant  was  not  present.  (Objection 
overruled.  Exception.)  Q.  What  did  she 
say?  A.  She  told  me  to  let  her  go,  and  she 
would  give  me  a  dollar.  Q.  What  did  you 
say?  A.  I  said,  'You  won't  get  loose  from 
me.'  Q.  Then  what  happened?  A.  I  was 
looking  around  to  see  what  became  of  the 
other  one,  and  she  had  meantime  pulled 
out  her  hat  pins  and  trying  to  make  for  my 
face.  Mr.  Armltage:  Objected  to  as  incom- 
petent and  immaterial.  The  transaction  did 
not  occur  in  the  presence  of  the  defendant, 
and  I  object  (Overruled.  Exception.)  Q. 
What  did  you  do?  A.  I  let  her  go.  Q.  And 
what  happened?  A.  She  turned  to  run,  and 
I  grabbed  her  hair.  Mr.  Armltage:  This  is 
all  over  my  objection.  The  Court:  Yes.  Q. 
What  next?  A.  I  grabbed  her  by  the  hair; 
but  the  hair  and  hat  came  off.  Q.  Where 
did  she  go?  A.  I  stayed  in  front  of  the 
house  and  waited  for  Bradley.  Q.  Did  you 
see  Bradley  again?  A.  Bradley  came  after- 
wards with  the  other  woman.  Q.  With  Irene 
Baker?    A.  Yes." 

It  is  thought  that  it  was  not  competent  to 
show  these  acts  and  statements  on  the  trial 
of  the  appellant,  because  occurring  out  of 
her  presence.  But  we  think  them  matters 
proper  to  be  shown  the  jury.  They  seem 
to  be  suflSdently  closely  connected  with  the 
crime  committed  as  to  be  part  of  the  res 
gestse  and  admissible  for  that  reason;  but, 
if  it  were  otherwise,  it  was  admissible  on 
the  authority  of  the  case  of  State  v.  Wil- 


liams, 62  Wash.  286,  113  Fac.  780,  and  the 
cases  therein  cited,  as  it  clearly  appears 
there  was  concert  of  action  between  the  de- 
fendants in  the  commission  of  the  crime 
charged. 

[♦]  While  the  prosecuting  witness  was  tes- 
tifying concerning  the  manner  in  which  he 
was  assaulted  by  the  women,  be  was  permit- 
ted by  the  court  to  illustrate  on  the  person 
of  the  examiner  the  position  of  the  woman's 
arms  with  relation  to  his  person  when  bLs 
pocketbook  was  taken  from  bis  pocket.  This 
was  objected  to  on  the  part  of  the  defend- 
ant, on  the  ground  that  It  was  a  "theatrical 
exhibition,"  and  consequently  improper. 
But,  if  the  record  correctly  describes  the  oc- 
currence, there  was  nothing  in  it  that  was 
in  any  way  censurable.  The  illustration  was 
simply  in  aid  of  the  witness'  description  of 
the  manner  of  the  attempted  robbery,  and 
was  proper  under  all  circumstances.  It  is 
true  the  illustration  as  made  cannot  be  pre- 
served in  the  record  other  than  by  descrip- 
tion; but  tills  is  not  a  sufficient  reason  for 
excluding  it  as  evidence.  As  every  practi- 
tioner knows,  there  is  much  that  is  proper 
to  go  before  the  jury  as  evidence,  or  as  ex- 
plaining the  evidence,  that  cannot  be  pre- 
served in  the  record.  It  has  l>een  frequently 
held,  for  example,  that  the  jury  may  prop- 
erly he  permitted  to  view  the  scene  of  a 
crime;  that  they  may  view  the  subject  of 
the  crime  where  identity  is  in  question;  that 
a  witness  may  be  permitted  to  illustrate,  by 
rapping  on  a  table  or  by  motion  of  his  hands, 
the  rapidity  with  which  gunshots  were  fired; 
that  a  witness  may  properly  be  permitted  tu 
illustrate  with  his  own  voice  the  tone  In 
which  certain  words  were  spoken  by  another; 
that  noises,  claimed  to  have  been  made  for  the 
purjwse  of  alarm,  may  be  repeated  before 
the  jury,  in  order  that  the  jury  may  deter- 
mine whether  they  were  in  fact  made,  al- 
though it  is  at  once  evident  that  in  none  of 
these  instances  can  the  particular  thing  giv- 
en in  evidence  be  preserved  in  the  record, 
other  than  in  some  more  or  lees  general  way 
by  description.  There  was  therefore  no  er- 
ror in  the  ruling  made  with  reference  to  the 
illustration  in  question. 

We  conclude  that  no  reversible  error  was 
committed  at  the  trial,  and  that  the  judg- 
ment should  stand  afOrmed.    It  is  so  ordered. 

MOUNT,  CROW,  ELLIS,  and  MORRIS, 
JJ.,  concur. 


(63  Waah.  600) 

OLD  REPUBLIC  MINING  CO.,   limited,  ▼. 
FERRY  COUNTY  et  al. 

(Supreme  Court  of  Washington.     Aug.  21, 
1912.) 

1.  Taxation  (|  421*)  — Salk  of  Land  — De- 

SCEIPTION  OF  Pbopebiy— Mining  Claims. 

As  against  collateral  attack  upon  a  sale  of 

mining  claims  for  delinquent  taxes,  the  clairna 

were  sufficiently  described  in  the  assessment 
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rolls  and  the  foreclosure  proceedings  as  the 
"Republic  Lode"  and  the  "Cecelia  Lode,"  each 
-description  being  followed  by  a  statement  of 
the  number  of  acres  contained  therein,  in  the 
absence  of  a  showing  that  the  claims  could  not 
be  found  and  located  from  the  description 
given. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  {{  720-T2T,  72fr-r33;  Dec.  Dig.  f 
421.*] 

2.  Taxatiow  ({  810*)  —  Deunqttbkt  Tax 
Sales— ^urr  to  Vacai*— PREsnirprioNS. 

Since,  in  a  suit  to  set  aside  a  delinquent 
tax  sale  of  mining  claims,  the  proceedings  are 
presumed  to  have  been  regular,  in  the  absence 
of  a  contrary  showing,  the  fact  that  in  the 
certificate  of  delinquency  the  "total  amount"  of 
the  assessment  is  given  in  one  lump  sum  does 
not  warrant  a  presumption  of  irregultirity  in- 
validating the  sale,  on  the  theory  that  the 
property  was  assessed  in  solido;  whereas  the 
law  requires  each  separate  parcel  to  be  as- 
sessed separately. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {{  1605-1608;    Dec.  Dig.  |  810.»] 

3.  Taxation  ({  642*)— Fobeclosure  Pbo- 
CEEDiNOB  —  Publication  —  ScinidNB  — 
SumciENOT. 

Under  Rem.  &  BaL  Code.  {  9253,  which 
requires  the  summons  in  tax  foreclosure  pro- 
ceedings to  command  defendant  "to  appear 
within  sixty  dsys  after  the  date  of  the  first 
pnblication,  to  wit,  within  sixty  days  after  the 

day  of  ,  ,"  etc.,  a  summons 

requiring  appearance  "within  sixty  days  after" 
a  specified  day  is  substantially  sufficient. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §}  1305-1307;   Dec  Dig.  |  642.»] 

4.  Taxation  (|  684*)— Fobkclosobb  Pboceed- 
iNos— Notice  or  Sale— Pboof. 

Since,  on  collateral  attack,  tax  foreclo- 
sure proceedings  are  presumed  to  have  been 
regular,  and  since  Rem.  &  Bal.  Code,  {  9267, 
provides  that  a  tax  deed  shall  be  prima  facie 
evidence  that  the  sale  was  conducted  as  re- 
quired by  law,  it  is  not  necessary  that  the 
record  of  such  proceedings  show  that  the  stat- 
atory  notice  of  the  time  and  the  place  of  sale 
was  given. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent.  Dig.  fS  1369-1374;  Dec.  Dig.  i  684.*] 

6.  Taxation  (J  809*)  —  Fobeclosube  Pbo- 
ceeding8— sxrtt  to  vacate  —  tender — 
Waiveb. 

In  a  suit  to  vacate  a  tax  foreclosure  sale, 
allegation  that  defendant  county  has  announc- 
ed that  any  tender  of  taxes,  interest,  etc., 
would  be  refused  does  not  show  a  waiver  of 
the  requirement,  under  Rem.  &  BaL  Code,  i 
956,  that  one  suing  to  recover  property  sola 
for  taxes  must  first  pay  or  tender  all  taxes, 
interest,  etc. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1385,  1600-1604;  Dec.  Dig.  { 
809.*] 

Department  2.  Appeal  from  Superior  Court, 
Ferry  County;    Ernest  Becic,  Judge. > 

Action  by  the  Old  Republic  Mining  Com- 
pany, Limited,  against  Ferry  County  and 
another.  From  a  Judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 

John  Salisbury  and  B.  C  Macdonald,  both 
of  Spokane,  for  appellant  John  W.  Math- 
ews, of  Pullman,  for  respondents. 

FULLERTON,  J.  This  action  was  brought 
for  the  purpose  of  setting  aside  a  sale  of 
certain  mining  claims  made  by  the  county 


of  Ferry  In  a  general  foreclosure  proceeding 
instituted  to  enforce  the  payment  of  delin- 
quent taxes.  A  general  demurrer  was  Inter- 
posed and  sustained  to  the  complaint,  and 
on  the  election  of  the  plaintiff  to  stand 
thereon  Judgment  to  the  effect  that  it  take 
nothing  by  Its  action  and  for  costs  was  en- 
tered against  it     This   appeal   followed. 

In  support  of  its  appeal,  the  appellant 
makes   four   principal    contentions,    nam^: 

(1)  That  the  sale  is  invalid  for  want  of  a 
sufficient  description  of  the  property  sold; 

(2)  that  the  property  was  assessed  In  solido, 
whereas  the  law  requires  that  each  separate 
parcel  be  assessed  separately;  (3)  that  the 
summons  In  the  foreclosure  proceedings  fail- 
ed to  comply  with  the  requirements  of  the 
statutes,  and  was  therefore  void;  and  (4) 
that  it  does  not  appear  from  the  record  that 
the  county  treasurer  gave  the  statutory  no- 
tice of  the  time  and  place  of  the  foreclosure 
sale. 

[1]  With  reference  to  the  description.  It 
appears  that  In  the  assessment  rolls  and  the 
foreclosure  proceedings  the  claims  were  de- 
scribed as  the  "Republic  Lode"  and  the 
"Cecelia  Lode";  each  description  being  fol- 
lowed by  a  statement  of  the  number  of  acres 
contained  therein.  The  names  used  were  the 
names  given  the  claims  In  the  government 
patents,  except  that  the  Cecelia  Lode  was 
caUed  therein  the  "Cecelia  Fraction."  But 
we  think,  nevertheless,  the  description  suffi- 
cient to  identify  the  properties.  It  must  be. 
remembered  that  the  appellant  is  attacking 
the  Judgment  of  foreclosure  collaterally,  and 
all  intendments  are  in  fttvor  of  the  regulari- 
ty of  the  Judgment  Therefore,  in  the  ab- 
sence of  a  showing  that  these  claims  could 
not  be  found  and  located  from  the  descrip- 
tion given,  the  court  will  presume  that  they 
can  be  so  found  and  located,  and  this  is  all 
that  is  required  of  a  description  of  prop- 
erty in  a  deed  of  conveyance.  Sengfelder  v. 
Hill,  21  Wash.  371,  58  Pac  250;  Newman  ▼. 
Buzard.  24  Wash.  225,  64  Pac.  139. 

[2]  Whether  there  is  any  foundation  for 
the  claim  on  which  the  second  objection  Is 
based,  the  record  does  not  disclose,  as  the 
manner  In  which  the  property  was  assessed 
in  this  respect  is  not  shown.  In  the  certif- 
icate of  delinquency,  the  "total  amount"  of 
the  assessment  is  given  in  one  lump  sum, 
and  it  may  be  that  under  certain  circum- 
stances we  would  presume  that  ibe  valua- 
tion on  the  assessment  roll  was  In  similar 
form;  but  we  will  not  so  presume,  where 
the  effect  of  the  presumption  is  to  invali- 
date the  assessment  As  we  have  stated,  the 
presumption  is  in  favor  of  the  regularity  of 
the  proceedings,  and  they  will  be  presumed 
valid,  unless  the  contrary  clearly  appears 
on  the  face  of  the  record. 

[3]  The  service  of  the  summons  upon  the 
appellant  In  the  tax  foreclosure  proceedings 
was  made  by  publication.    The  summons,  as 
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published,  was  directed  to  the  appellant,  and 
sammoned  and  required  it  "to  appear  within 
sixty  (60)  days  after  the  eleventh  day  of 
August,  A.  D.  1906,  and  dpfend  the  above- 
entitled  action,  or  pay  the  amount  due  upon 
the  certificate,"  etc.  The  statute  (Rem.  & 
BaL  Code,  S  9253)  provides  that,  where  serv- 
ice of  the  summons  in  a  tax  foreclosure  pro- 
ceeding Is  made  by  publication,  the  summons 
shall  contain  "a  direction  to  the  owner,  sum-, 
moning  him  to  appear  within  sixty  days  "aft- 
er the  date  of  the  first  publication  of  the 
summons,  exclusive  of  the  day  of  said  first 
publication,  and  defend  the  action  or  pay  the 
amount  due."  The  form  given  to  which  the 
published  'summons  must  substantially  com- 
ply is  as  follows:  "In  the  Superior  Court  of 
the  State  of  Washington  for  the  County  of 
.     ,   Plaintiff,  Y.  


Defendant    No. 


-.   The  State  of 


Washington  to  the  Said  (naming  the  defend- 
ant or  defendants  to  be  served  by  publication) : 
iTou  are  hereby  summoned  to  appear  within 
sixty  days  after  the  date  of  the  first  publica- 
tion of  this  summons,  to  wit,  within  sixty 

days  after  the day  of '-,  1 , 

and  defend  the  above-entitled  action  in  the 
above-entitled  court,  and  answer  the  com- 
plaint of  the  plaintiff,  and  serve  a  copy  of 
your  answer  upon  the  undersigned  attorneys 

for  plaintiff,  ,  at  his  (or  their) 

ofiBce  below  stated ;  and  in*case  of  your  fail- 
ure so  to  do,  judgment  will  be  rmdered  against 
^ou  according  to  the  demand  of  the  com- 
plaint, which  has  been  filed  with  the  clerk 
of  said  court  (Insert  here  a  brief  statement 
of  the  object  of  the  action.)  , 


Plaintiff's  Attorneys.    P.  O.  Address, , 

County,  ,   Washington." 

It  is  objected  to  the  published  summons  in 
the  Instant  case  that  it  does  not  maintain  a 
direction  to  the  defendant,  "summoning  him 
to  appear  within  sixty  days  after  the  date 
of  the  first  publication  of  the  summons,  ex- 
clusive of  the  day  of  said  first  publication." 
In  other  words,,  it  is  contended  that  the 
summons.  In  order  to  be  valid,  inust  follow 
the  form  prescribed  by  the  statute,  and  sum- 
mon the  defendant  "to  appear  within  sixty 
days  after  the  date  of  the  first  publication, 

to  wit,  within  sixty  days  after  the  

day  of  ,     •     •     •     and  defend  the 

above-entitled  action.  •  •  •"  A  similar 
objection  was  made  to  the  summons  In  the 
case  of  Stubbs  v.  Continental  Timber  Co., 
49  Wash.  431,  95  Pac.  1011,  answering  which 
we  said:  "The  published  summons,  it  will 
be  noticed,  while  sufficiently  regular  in  oth- 
er respects,  omits  the  words  'after  the  data 
of  the  first  publication  of  this  summons, 
to  wit,'  which  precede  the  actual  date  given 
as  prescribed  in  the  form,  and  it  is  this 
omission  that  Is  thought  to  render  the 
summons  void.  We  are  of  the  opinion, 
however,  that  the  omission  is  not  fatal  to 
the  judgment  No  doubt  It  was  the  purpose 
of  the  framers  of  the  statute  to  provide  a 


summons  so  definitely  worded  that  the  de- 
fendant summoned  would  know  vrltb  cer- 
tainty the  time  within  which  no  default 
could  be  entered  against  him;  but  the  word- 
ing of  the  statute  makes  it  clear  that  they, 
did  not  intend  to  prescribe  a  particular 
form  of  words  with  which  the  Idea  should 
be  expressed  to  the  exclusion  of  all  others. 
The  requirement  is  that  the  summons  shall 
be  substantially  In  the  form  given,  not  that 
it  shall  be  a  literal  transcript  of  that  form. 
The  summons  published  is  as  definite  as  the 
prescribed  form  in  fixing  the  time  within 
which  the  defendant  must  appear.  It  suui- 
mons  the  defendant  to  appear  within  60 
days  from  a  given  date,  and  this  is  all  that 
form  given  does  or  can  do.  In  point  of 
definlteness,  it  adds  nothing  to  the  summons 
to  insert,  preceding  the  date,  the  words,  'aft- 
er the  date  of  the  first  publication  of  this 
summons,  to  wit'  These  words  but  describe 
an  event  which  may  or  may  not  have  hap- 
pened on  the  date  given.  To  ascertain  that 
fact,  the  defendant  must  resort  to  the  initial 
copy  of  the  paper  in  which  the  summons  is 
being  published,  or  be  must  Inspect  the 
proofs  of  publication  after  they  are  returned 
and  filed  in  court  The  same  sources  of  Ui- 
formation  are  equally  open  to  him,  whether 
the  words  omitted  here  are  or  are  not  in- 
cluded in  the  summons  as  published.  The 
insertion  of  the  words,  therefore,  cannot  in- 
struct nor  can  their  omission  mislead,  the 
defendant;  and,  since  only  a  substantial 
compliance  with  the  statute  is  required,  it 
would  seem  to  be  sacrificing  the  substance 
to  the  shadow  to  hold  that  the  omission  of 
the  words  is  fatal  to  a  Judgment  entered 
thereon."  This  case  Is  direct  authority  in 
support  of  the  sufficiency  of  the  summons  in 
the  case  at  bar;  and,  as  we  are  satisfipd 
with  the  rule  there  announced,  we  hold  the 
present  summons  sufficient  In  substance  and 
form. 

[4]  By  the  Code .  (section  9260,  Rem.  & 
Bal.),  It  is  provided  that  aU  sales  of  proper- 
ty under  a  tax  foreclosure  judgment  shall 
be  made  on  Saturday,  between  the  hours 
of  9  o'clock  in  the  morning  and  4  o'clock 
in  the  afternoon,  after  first  giving  notice 
of  the  time  and  place  where  such  sale 
is  to  take  place  for  10  days  successively 
by  posting  notice  thereof  in  three  public 
places  in  the  county  where  the  land  lies, 
one  of  which  shall  be  in  the  office  of  the 
county  treasurer.  The  statute  prescribes  no 
form  for  making  and  preserving  a  record  of 
such  sales,  and  it  is  alleged  in  the  complaint 
that  it  does  not  appear  that  the  required 
notice  was  given  in  the  case  now  before  us. 
But  the  treasurer's  return  of  the  sale  of  the 
premises  does  appear  in  the  record.  In  the 
return  it  is  recited  that  the  sale  was  made 
on  December  1,  1906,  between  the  hours  of 
9  o'clock  In  the  forenoon  and  4  o'clock  In  the 
afternoon,  "after  first  giving  due  legal  notice 
of  the  time  and  place  of  such  sale  by  posting 
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notice  thereof  for  ten  days  successively  to 
three  public  places  In  Ferry  county,  one  of 
which  was  at  my  office.  •  •  *  "  If  It  be 
necessary,  in  order  to  hold  the  sale  valid, 
to  find  in  the  record  proofs  that  the  statute 
was  complied  with  in  respect  to  giving  no- 
tice of  the  time  and  place  of  sale,  we  think 
the  return  supplies  such  proof.  But  it  is  not 
necessary  that  this  fact  appear  of  record, 
in  order  to  sustain  the  sale  in  this  proceed- 
ing. In  addition  to  the  fact  that  in  a  col- 
lateral attack  all  presumpUons  are  in  favor 
of  the  record,  it  is  provided  by  statute  that 
the  deed  executed  by  the  county  treasurer 
to  lands  sold  for  taxes  shall  be  prima  facie 
evidence,  in  all  controversies  and  sulta  to 
relation  to  the  right  of  the  purchaser  to  the 
real  estate  thereby  conveyed,  of  the  fact 
"that  the  sale  was  conducted  to  the  manner 
required  by  law."  Rem.  &  Bal.  Code,  {  8267. 
This  is  conclusive  of  the  regularity  of  the 
proceedings  as  against  any  mere  omissions 
to  the  recitals  contatoed  to  the  record. 

[8]  The  foregoing  considerations  lead  us 
to  conclude  that  the  appellant's  contentions 
are    without    force    wh,en    considered   upon 
their  merits.     There   is,   however,   another 
reason  why  the  appellant  cannot  prevail  to 
this  particular  suit,  even  were  the  conten- 
tions considered  all  well  taken.    It  is  provid- 
ed by  statute  that  no  action  or  proceedtog 
shall  be   commenced   or  instituted   to   any 
court  to  this  state  for  the  recovery  of  prop- 
erty sold  for  taxes,  unless  the  person  deslr- 
tog  to  institute  such  action  or  proceeding 
shall  first  pay,  or  cause  to  be  paid,  or  shall 
tender  to  the  officer  entitled  under  the  law 
to  receive  the  same,  all  taxes,  penalties,  to- 
terest,  and  costs  Justly  due  and  unpaid  on 
the  property  sought  to  be  recovered.    Rem.  tc 
Bal.  Code,  t  955.     In  this  case  no  tender 
was  made  to  the  county  of  the  taxes,  penal- 
•  ties,  toterest,  and  costs  for  which  the  prop- 
erty was  sold.    On  the  contrary,  the  appel- 
lant. Instead  of  making  the  tender  required, 
sought  to  excuse  such  a  tender  by  alleging 
"that  the  defendant  county  has  given  out, 
proclaimed,   and   stated  unto    the  plalntifT 
that  any  tender  of  taxes,  toterest,  penalties, 
and  costs  made  by  your  orator  on  account 
of  the  taxes  assessed  for  the  year  1900,  or 
any   other    years,   would   be    refused    and 
would  not  be  accepted;  that  the  said  county 
further  asserted  that  it  was  the  owner  to 
ffee  of  said  mining  claims,  subject  only  to 
the  terms  and  conditions  of  the  lease  here> 
inbefore  referred  to;   and  that  your  orator 
has  no  toterest  to  said  mining  claims  or 
either  of  them."    This  allegation  is  wholly 
inadequate  to  show  a  waiver  by  the  county 
of  the  statutory  tender.     It   is    Impossible 
that  the  county  could  make  such  a  declara- 
tion.   The  officer  to  whom  a  tender  would 
be  proper,  and  to  whom  it  is  made,  could, 
to  his  official  capacity,  refuse  to  accept  the 
tender;   but  he  cannot,  to  advance  of  such 


tender,  waive  tlie  right  of  the  county  to 
have  a  tender  made  its  proper  officer  as 
a  condition  precedent  to  submitting  Itself 
to  an  action.  It  is  true  this  court  baa 
held  that  a  private  todlvldual  may  waive 
a  tender  required  under  a  similar  statute. 
But  the  todlvldual  represents  only  his  own 
Interests,  and  may  w&lve  such  statutory 
rights  given  him  as  he  chooses.  The  officer, 
on  the  contrary,  represents  the  county,  and 
his  power  to  his  representative  capacity  is 
only  such  as  the  statute  gives  him.  There 
is  no  statute  conferrtog  upon  him  the  iwwer 
to  waive  a  tender  made  by  statute  a  condi- 
tion precedent  to  the  right  to  maintato  an 
action  against  the  county. 
The  judgment  appealed  from  is  affirmed. 

MOUNT,  ELLIS,  MORRIS,  and  PARKER, 
JJ.,  concur. 

(69  Wash.  T02) 

JIM  BLAINE  GOLD  MINING  CO.  v.  FERRY 
COUNTY  et  al. 

Aug.  21, 


(Supreme  Court  of  Wagbington. 
1912.) 

Department  2.  Appeal  from  Superior  Court, 
Ferry  County;   B.  K.  Pendereast,  Judge. 

Action  by  the  Jim  Blaine  Gold  Mining  Com- 
pany against  Ferry  County  and  anotlier.  Judg- 
ment for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

John  Salisbnry  and  B.  C.  Macdonald,  boQi  of 
Spokane,  for  appellant  Frank  M.  Allyn,  for 
respondents. 

PER  CURIAM.  This  ia  an  action  bron^ht 
by  the  plaintiff  to  set  aside  the  sale  of  a  mm- 
ing  claim,  made  by  the  connty  of  Ferry  to  en- 
force tlie  payment  of  delinquent  taxes.  The 
assignments  of  error  made  by  the  apjtellant 
question  the  sufficiency  of  the  summoiiB  by 
which  the  appellant  was  sought  to  be  brought 
into  court  in  the  tax  foreclosure  proceedmg 
and  the  sufficiency  of  the  record  as  to  notice 
of  the  tax  foreclosure  sale.  The  proceeding 
questioned  was  a  general  tax  foreclosure  pro- 
ceeding, in  which  the  connty  of  Ferry  fore- 
closed in  one  action  all  of  the  deliuqnency  cer- 
tificates that  had  been  issued  to  the  county. 
The  questions  presented  were  before  ns  in 
the  case  of  Old  Republic  Mining  Company 
V.  Ferry  Gonn^,  126  Pac.  1018,  where  they  were 
passed  on  adversely  to  the  contentions  made 
by  the  appellant. 

On  the  authority  of  that  case,  the  present 
case  will  stand  affirmed. 


(70  Wash.  4) 

MILLER  et  ux.  v.  SPOKANE  BAKERY  CO. 

(Supreme  Court  of  Washington.     Aug.' 26, 
1912.) 

1.  Appbal  ANn  Erbob  (I  1005*)— VKBMcrr— 

COWCLTJSIVENESS. 

A  verdict  approved  by  the  trial  court  will 
not  be  disturlied  on  appeal,  where  counsel  of 
the  parties  do  not  agree  in  their  interpretation 
of  the  testimony,  and  the  court  on  appeal  i» 
unable  to  determine  the  facts. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  3860-3876,  395&-3950; 
Dec.  Dig.  S  1005.*] 
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2.  Appeal  and  Error  (S  10T8*)— Questions 

Reviewable— Qt'ESTioNB  Nor  Aboued. 
Claims  of  error  not  discussed  in  the  briefs, 
nor  referred  to  on  the  oral  argument,  will  not 
be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {§  4256-4261;  Dec.  Dig.  I 
107&*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  W.  W.  Black,  Judge 

Action  by  Samuel  Miller  and  wife  against 
the  Spokane  Bakery  Company.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Cannon,  Ferris  &  Swan  and  Walter  A. 
White,  all  of  Spokane,  for  appellant.  O.  0 
Moore,  of  Spokane,  for  respondents. 

MORRIS,  J.  Action  to.  recover  damages 
for  Injuries  sustained  by  the  respondent 
wife  as  the  result  of  being  struck  by  an  au- 
tomobile truck  driven  by  an  employ6  of  ap- 
pellant. A  verdict  for  $1,000  was  returned, 
and  this  appeal  Is  taken  from  the  judgment, 
alleging  error  in  denying  motions  for  non- 
suit, for  directed  verdict,  and  for  Judgment 
notwithstanding    verdict. 

These  motions  all  raise  the  question  of 
contributory  negligence  on  the  part  of  Mrs. 
MlUer,  and  are  predicated  upon  appellant's 
contention  as  to  the  point  in  the  street  where 
the  accident  occurred,  and  as  to  whether 
Mrs.  MlUer  was  crossing  the  street  at  the 
regular  crossing,  or  whether  she  was  walking 
diagonally  across  the  street  between  cross- 
ings, paying  no  attention  to  traffic. 

[1]  Mrs.  Miller's  testimony  Is  not  free 
from  doubt  upon  this  point;  but  after  a 
careful  reading  of  her  whole  testimony  we 
cannot  say  appellant's  theory  Is  so  well  sus- 
tained as  to  cause  us  to  hold,  in  the  face 
of  the  verdict,  that  she  was  guilty  of  contrib- 
utory negligence.  The  case  is  not  similar 
in  this  respect  to  Harder  v.  Matthews,  67 
Wash.  487,  121  Pat  983,  upon  which  appel- 
lant strongly  relies.  In  that  case  Mrs.  Hard- 
er was  attempting  to  diagonally  cross  a 
crowded  street  near  the  middle  of  the  block 
while  looking  nearly  oiq;>oslte  to  the  direc- 
tion she  was  going,  and  stepped  from  be- 
hind an  express  wagon  Into  the  street,  and 
was  immediately  struck  by  the  automobile. 
We  held,  under  such  circumstances,  she  was 
guilty  of  contributory  negligence.  The  evi- 
dence before  us  does  not  establish  kindred 
facts  to  such  an  extent  as  to  cause  us  to 
overrule  the  verdict  and  say,  as  a  matter 
of  law,  Mrs.  Miller  was  guilty  of  contribu- 
tory negligence.  No  good  purpose  w^ould  be 
served  by  quoting  the  testimony  as  to  the 
point  in  the  street  Mrs.  Miller  had  reached 
when  she  was  struck.  Counsel  do  not  agree 
in  their  interpretation  of  the  testimony  as 
to  this  point,  and  we  confess  to  being  un- 
able ourselves  to  determine  it.  We  cannot 
therefore  say  the  verdict  is  erroneous,  or 
that  it  should  have  been  set  aside. 


[2]  Error  is  predicated  upon  two  instruc- 
tions. These  claims  of  error  are  not  dis- 
cussed In  the  briefs;  nor  were  they  refer- 
red to  upon  the  oral  argument.  We  there- 
fore assume  counsel  for  appellant  does  not 
now  desire  to  raise  any  question  on  the  in- 
structions. 

Some  complaint  Is  also  made  upon  the  ad- 
mission of  testimony  as  to  the  distance  with- 
in which  the  auto  truck  could  be  stopped. 
We  And  no  error  here  sufficient  to  reverse 
the  Judgment. 

The  judgment  is  affirmed. 

MOUNT,  ELLIS,  PARKER,  and  FULLER- 
TON,  JJ,  concur. 


(70  Wasb.   1) 
SMITH  V.  BOLSTER. 
(Supreme  Court  of  Washington.     Aug.  26, 

®  OF^pLwn?  ~  ^*"'^'™"8  -  BXPKESSIONS 

»,l.i<.h'?,lT?.°'*  •''  5  "*"*'  ?'  "  automobile, 
which  had  been  used  as  a  demonstrating  car 
and  had  been  run  about  1,500  miles,  made  to  a 
buyer  who  knew  the  facts,  that  the  car,  sold 
for  less  than  20  per  cent  less  than  the  price 
of  a  new  car,  was  in  first-class  condiUon  as 
good  as  new,  and  would  go  11  miles  to  a  gallon 
of  gasohne  on  an  average;  were  mere  expres- 
sioiM  of  opinion,  and  did  not  constitute  a  war- 
ranty of  the  car.. 

r»f^*'«^?S'-^^'"^^**'  **«68'  8ee  Sales,  Cent. 
Dig.  §§  727-735;   Dec  Dig.  {  261.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  J.  D.  Hinkle,  Judge. 

Action  by  Stanley  W.  Smith  against  J. 
F.  Bolster.  From  a  judgment  for  partial 
relief,  plaintUt  appeals.  Modified  and'  re- 
manded. 

Bruce  Blake,  for  appellant  John  C.  Kleb- 
er,  for  respondent. 

MORRIS,  J.  Action  to  recover  $900  baU 
ance  due  on  the  purchase  of  an  automobUe 
and  $39.05  balance  due  on  an  open  account. 
Respondent  resisted  recovery,  upon  the 
ground  that  the  car  was  not  in  the  condi- 
tion represented  at  the  time  of  the  purchase, 
and  that  there  was  a  further  breach,  in  that 
it  would  not  run  11  miles  on  a  gallon  of 
gasoline,  as  guaranteed  by  appellant.  The 
court  below  found  tliat  the  car  was  not  in 
as  good  condition  as  represented  by  appel- 
lant, and  because  thereof  respondent  was 
damaged  to  the  extent  of  $250.  It  was  also 
found  that  the  car  would  not  run  11  miles 
on  a  gallon  of  gasoline,  and  because  of  this 
failure  respondent  was  awarded  $250  as 
damages.  The  court  then  gave  appellant 
judgment  for  $400,  as  due  on  the  purchase 
price  after  deducting  the  awards  of  damage. 
together  with  the  amount  claimed  on  the 
open  account,  and,  alleging  error  in  the  find- 
ings awarding  respondent  damages,  appel- 
lant brings  the  case  here. 
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PrerlooB  to  the  sale,  tbe  car  bad  been 
nsed  by  appellant  as  a  demonstrating  car, 
and  had  been  ran  about  1,600  miles.  These 
facts  were  known  to  respondent.  On  ac- 
count of  them,  the  car  was  priced  at  $1,- 
800,  a  reduction  of  $500  from  the  price  of 
tbe  car,  had  It  been  new.  The  warranty  is 
predicated  upon  the  statement  of  appel- 
lant that  the  car  was  "in  first-class  condi- 
tion, as  good  as  any  new  car,"  and  that  ap- 
pellant "guaranteed  tbe  car  to  go  11  miles 
to  a  gallon  of  gasoline,  on  an.  average." 
These  statements,  in  our  opinion,  do  not 
constitute  a  warranty.  The  fact  that  the 
price  was  fixed  at  over  21  per  cent  less 
than  the  price  of  a  new  car  was  of  itself 
evidence  that  the  car  was  to  that  extent  of 
less  value  than  a  new  car.  To  say  that  it 
was  in  first-class  condition  is  nothing  more 
than  the  expression  of  an  opinion  as  to  its 
then  condition,  or  what  the  law  sometimes 
terms  "seller's  praise."  Tbe  same  may  be 
said  of  the  statement  that  it  would  run  11 
miles  on  a  gallon  of  gasoline. 

Morley  v.  Consolidated  Mfg.  Co.,  196  Mass. 
257,  81  N.  E.  993,  is  a  similar  case.  The 
car  there  referred  to  was  a  demonstrating 
car  that  had  run  about  500  miles,  and  the 
statement  relied  upon  was  that  the  car  "was 
in  good  condition,  first-class  condition."  It 
was  held  not  to  constitute  a  warranty,  be- 
ing "mere  seller's  talk."  Similar  expres- 
sions may  be  found  In  28  Cyc.  44;  Warren 
V.  Walter  Auto  Co.,  50  Misc.  Rep.  605,  99  N. 
1.  Supp.  396;    Clark  v.  Ralls,  50  Iowa,  275. 

The  sale  was  made  April  30,  1910.  Nine 
hundred  dollars  was  paid  upon  delivery, 
and  tbe  balance  was  to  be  paid  in  a  few 
daya  Some  time  in  the  following  Septem- 
ber, respondent,  not  having  paid  this  bal- 
ance, took  the  car  to  appellant's  garage 
for  some  repairs.  Appellant  then  refused 
to  deliver  the  car  to  respondent  until  tbe 
¥900  was  paid.  He  did,  however,  permit 
respondent  to  use  the  car,  sending  a  driver 
to  take  charge  of  it  This  continued  for 
about  a  week,  when,  while  at  luncheon  with 
this  driver,  respondent  telephoned  his  wife 
and  arranged  with  her  to  have  his  son  come 
and  take  the  car,  thus  depriving  appellant  of 
his  possession.  It  would  seem  by  this  act 
he  was  not  only  willing  but  anxious  to  re- 
tain tbe  car,  leaving  appellant  to  his  remedy 
to  obtain  the  balance  due.  He  knew  then, 
it  he  speaks  the  truth,  that  the  car  would 
not  average  11  miles  on  a  gallon  of  gaso- 
line; for  during  this  week  he  made  a  trip 
to  Coeur  d'Alene,  and,  when  appellant's  coun- 
sel sought  an  admission  from  him  that  the 
car  had  made  the  trip  at  the  rate  of  11  miles 
to  a  gallon  of  gasoline,  he  answered  that  it 
did  not  average  six  miles.  Nevertheless  be 
wished  to  retain  it,  even  to  the  extent  of 
wrongfully  depriving  appellant  of  its  pos- 
session. Under  these  circumstances,  courts 
will  spend  little  time  listening  to  his  plea 


of  a  breach  of  warranty.  We  are  of  the 
opinion  that  there  was  neither  warranty  nor 
breach,  and  that  the  Judgment  of  the  lower 
court  in  so  holding  Is  error. 

The  judgment  should  be  modified,  and  tbe 
case  remanded,  with  instructions  to  enter 
a  judgment  in  appellant's  favor  as  prayed 
for. 

MOUNT,    ELLIS,    GOSE,   and   FUIXEB-' 
TON,  JJ,  concur. 


(69  Wash.  618) 
BILERS  MUSIC  HOUSE  v.  ORIENTAL  CO. 

(Supreme  Court  of  Washington.     Aug.  21, 
1912.) 

L  Sales  ((  479*)— Conditiokai,  Saixs— Be- 

SCISSION— Liquidated  Damaoes. 

Where  a  chattel  is  sold  under  a.  contract 
reserving  btle  in  the  seller  until  payment  of 
the  price,  the  seller's  retention  of  payments, 
aa  liquidated  damages  for  the  buyer's  breach, 
estops  it  to  claim  any  other  damages  for  the 
breach  or  for  use  of  the  property  on  retaking 
it,  and  hence  need  not  show  specific  damages 
from  the  buyer's  breach  to  entitle  it  to  judg- 
ment in  an  action  for  possession. 

[Ed.  Note.— For  other  cases,  gee  Sales,  Cent 
Dfg.  SI  1418-1438;   Dec.  Dig.  |  479.*] 

2.  Damages  (|  76*)— STiPxn.ATiON  tob  Liqui- 
dated DAUAass. 

Where  several  acts  to  be  performed  or 
omitted  under  a  contract  widely  vary  in  Im- 
portance, a  stipulation  for  payment  of  the  same 
amount  as  damages  for  performance  or  non- 
performance of  each  must  be  construed  as  a 
penalty. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  H  154.  155;  Dec.  vig.  %  76.»] 

a  Damages   (§  78*)— Stipdi.ation  ro»  LiQ- 

I7IDATED  Damages. 

Under'  a  contract  to  sell  a  chattel,  reserv- 
inijp  title  to  the  seller  until  payment  of  the 
price,  and  providing  that  on  breach  by  the 
buyer  the  seller  might  retain  all  payments  as 
liquidated  damages,  the  buyer's  failure  to  pay 
for  the  instrument,  or  removal,  or  attempt  to 
remove  or  sell  it,  were  of  equal  importance,  up- 
holding a  stipulation  for  liquidated  damages. 

[Ed.   Note. — For   other  cases,   see   Damages, 
Cent.  Dig.  §f  157-163;   Dec  Dig.  {  78.»] 

4.  Damages  (8  80*)— Snpui.ATioN  fob  Liqui- 
dated Damages. 

Where  a  contract,  in  purporting  to  stip- 
ulate for  liquidated  damages,  provides  for  a 
payment  as  large  or  larger  where  failure  to 
perform  is  only  partial  as  where  the  failure  is 
complete,  the  stipulation  will  usually  be  con- 
strued as  a  penalty. 

[Ed.  Note.— For  other  cases,   see  Damages, 
Cent  Dig.  {{  170-175;   Dec.  Dig.  |  80.*] 

6.  Damages  (i  78*)— Liquidated  Damaqbs— 

Validity  of  Stipulation. 

Stipulation  in  a  contract  for  sale  of  a  mu- 
sical instrument,  which  reserved  title  in  the 
seller  until  payment  of  tbe  price,  that  on  the 
buyer's  breach  all  payments  should  be  treated 
as  liquidated  damages,  will  not  be  treated  aa 
one  for  a  penalty,  because  tbe  damages  thus 
increase  as  additional  payments  are  made,  since 
there  is  a  constant  depreciation  in  the  value  of 
tbe  instrument 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  IS  157-163;    Dec.  Dig.  |  78.*] 
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6.  EviDENcae  n  441*)— TESmtONT  Apfbctiito 

OONTBACT— AdMISSIBILITT. 

A  written  contract  o{  sale  cannot  be  added 
to  nor  varied  by  parol  testimony  concerning 
antecedent  negotiations  tending  to  show  rep- 
rpsentationa  or  warranties  not  embodied  in  the 
contract. 

_[Ed.  Note. — For  other  cases,  see  BTldence, 
Cent  Dig.  If  1710,  1723-1763,  1766,  2030- 
2047;   Dec.  Dig.  $  441.»1 

7.  Appeal   and   Erbob   ({    1074*)— Review— 
Harmless  Error — Costs. 

The  Supreme  Court  will  not  review  an  ob- 
jection that  the  cost  bill  was  not  properly  item- 
ized and  verified,  in  the  absence  of  affirma- 
tive showing  that  the  costs  allowed  were  not 
necessarily  expended. 

[Ed.  Kote. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  424&-4252;  Dec  Dig.  { 
1074.*]  . 

Department  2.  Appeal  from  Superior 
Coart,  King  County;  MitcbeU  GUllam, 
Judge. 

Action  by  Eilera  Music  House  against  the 
Oriental  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Howard  O.  Durk,  for  appellant  Wright 
&  Kelleber,  Charles  S.  Gleason,  and  Edward 
W.  Allen,  all  of  Seattle,  for  respondent 

ELLIS,  J.  On  March  15,  1909,  the  defend- 
ant purchased  from  the  plaintiff,  upon  a 
written  conditional  sale  contract  a  mando- 
lin pianorchestra  for  an  agreed  price  of 
$1,900.  The  defendant  was  credited  with 
$393.65  for  amounts  paid  upon  other  Instru- 
ments formerly  purchased  by  it  and  return- 
ed in  exchange,  and  with  $200  cash  paid  at 
the  making  of  the  contract  By  the  contract 
the  defendant  agreed  to  pay  the  balance  of 
the  purchase  price  in  monthly  installments 
of  $100  each.  It  was  agreed  that  title  to  the 
Instrument  should  remain  in  the  vendor  un- 
til payment  and  that  if  the  vendee  should 
fail  to  make  any  payment  at  the  times  men- 
tioned, or  should  remove,  attempt  to  remove, 
or  sell  the  instrument  the  vendor  should 
have  the  right  to  take  possession  thereof  and 
retain  all  payments  as  liquidated  damages 
for  breach  of  the  agreement,  and  as  payment 
for  the  use  of  the  instrument  The  contract 
also  declared  that  "any  agreement  other 
than  that  expressed  on  the  face  of  this  con- 
tract, will  not  be  recognized."  The  defend- 
ant paid  the  installments  maturing  on  the 
15th  of  April,  May,  and  June,  but  refused 
to  pay  the  Installment  due  July  16,  1909. 
The  plaintiff  demanded  a  return  of  the  in- 
strument, which  being  refused  it  brought 
this  action  and  obtained  possession  by  statu- 
tory process. 

The  complaint  set  out  the  contract  in  full, 
claimed  the  plaintiff's  right  to  possession  by 
virtue  of  the  breach,  alleged  demand  by 
plaintiff  for  possession  on  August  9,  1909, 
and  the  refusal  to  deliver  the  same  by  the 
defendant  It  alleged  damages  for  the  un- 
lawful detention  In   the   sum   of  $500,   and 


that  the  value  of  the  use  of  the  Instrument 
was  $10  a  day. 

The  answer  admitted  the  execution  of  the 
contract,  denied  the  alleged  damages  for  un- 
lawful detention,  denied  the  allegation  that 
the. value  of  the  use  of  the  instrument  was 
$10  a  day,  and  set  np  an  affirmative  coun- 
terclaim for  the  recovery  of  the  money  paid 
on  the  purchase  price,  amounting  to  $893.95, 
on  the  ground  that  the  instrument  failed  to 
meet  certain  alleged  verbal  warranties  made 
by  the  plaintiff  at  and  prior  to  the  time  of 
the  execution  of  the  written  contract.  The 
reply  put  In  issue  the  affirmative  allegations 
of  the  answer. 

At  the  trial  the  defendant  admitted  that 
the  plaintiff  was  entitled  to  Judgment  for 
the  possession  of  the  instrument  The  plain- 
tiff admitted  that  It  had  credited  the  defend- 
ant with  $593.95,  mentioned  in  the  contract 
as  allowed  upon  the  purchase  price,  and  $300 
for  the  three  monthly  installments  which 
had  been  paid.  The  plaintiff  waived  any 
claim  for  damages  or  rent  of  the  instrument 
accruing  subsequent  to  its  demand  for  pos- 
session. 

The  defendant  moved  for  Judgment  on 
these  admissions  for  the  amount  credited  on 
the  contract  and  demanded  in  its  counter- 
claim. The  motion  was  denied.  The  defend- 
ant then  offered  evidence  in  support  of  Its 
counterclaim.  The  trial  court  refused  to  ad- 
mit evidence  of  any  verbal  representation  or 
warranties  made  by  the  plalnUfl  prior  to  the 
execution  of  the  contract  on  the  ground  that 
the  contract  was  complete  in  Itself,  and 
such  warranties,  to  be  available,  would  have 
to  be  found  in  the  written  Instrument  The 
court,  however,  did  admit  evidence  of  cer- 
tain defects  in  the  instrument  on  the  ground 
that  there  was  an  implied  warranty  that  the 
Instrument  was  adapted  to  the  purpose  tot 
which  It  was  sold.  The  evidence  showed 
that  a  certain  automatic  device  was  bo  de- 
fective that  the  Instrument  frequently  failed 
to  properly  furnish  mualc  until  adjusted.  No 
evidence  was  offered  to  show  that  the  de- 
fendant had  suffered  any  monetary  loss  or 
injury  to  Its  business  by  reason  of  this  or 
any  other  defect  in  the  Instrument  Upon 
the  conclusion  of  the  defendant's  evidence, 
the  plaintiff  moved  to  dismiss  the  counter- 
claim, upon  the  ground  that  there  was  no 
evidence  showing  damages  In  any  amount 
The  motion  was  granted,  and  Judgment  was 
entered,  awarding  to  plaintiff  the  possession 
of  the  instrument  The  defendant  has  ap- 
pealed. 

[1]  The  appellant  first  assigns  as  errw  the 
denial  of  its  motion  for  Judgment  at  the 
close  of,  the  respondent's  case.  The  argu- 
ment briefly  Is  that,  the  respondent  having 
admitted  that  $893.05  had  been  credited  up- 
on the  contract  and  having  waived  any 
claim  for  damages  and  rent  for  the  deten- 
tion of  the  Instrument   after  demand  for 
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possession,  and  having  neither  asked  for  nor 
proved  specific  damages  for  the  breach  of 
the  contract,  and  having  procured  posses- 
sion ot  the  Instrument  by  replevin,  it  bad 
no  right  to  retain  the  money  paid  upon  the 
contract  A  sufficient  answer  to  this  argu- 
ment is  found  in  the  nature  of  the  action. 
It  was  an  action  to  enforce  the  contract,  not 
to  rescind  It  It  was  en  action  to  recover 
possession  of  the  chattel,  not  to  recover  dam- 
ages for  breach  of  the  contract.  Bespond- 
ent  had  already  received  payment  of  dam- 
ages by  retaining,  under  the  stipulation  of 
the  contract,  the  part  of  the  purchase  price 
which  had  been  paid.  The  contract  declar- 
ed that  any  payments  made  prior  to  the 
breach  might  be  retained  as  liquidated  dam- 
ages for  the  breach,  and  as  payment  for  the 
use  of  the  instrument.  The  breach  of  the 
contract  was  admitted  by  the  appellant 
The  respondent  having  retained  this  money 
as  liquidated  damages  tot  -  the  admitted 
breach,  could  not  claim  any  other  damages 
for  the  breach,  or  for  the  use  of  the  instru- 
ment If  the  stipulation  for  liquidated  dam- 
ages is  to  be  held  valid,  the  respondent  was 
not  required  to  prove  tliat  be  sufFered  any 
damage.  Sanford  ▼.  First  National  Bank, 
94  Iowa,  680,  68  N.  W.  459;  UtUe  v.  Banks, 
86  N.  X.  259 ;    13  Cyc.  p.  1(M5. 

If  the  stipulation  for  liquidated  damages 
was  a  valid  stipulation,  then  the  appellant 
could  only  recover  the  money  paid  upon  the 
purchase  price  by  rescinding  the  purchase 
for  sufficient  cause  and  voluntarily  returning 
the  instrument  or  by  proving  damages  in  the 
amount  paid  upon  the  contract  for  failure  of 
the  Instrument  to  perform  the  functions  for 
which  it  was  purchased.  Appellant  never 
sought  to  rescind  the  contract  but  ratified 
and  affirmed  it  by  refusing  to  return  the 
Instrument ;  and  at  the  time  the  motion  was 
denied  it  had  Introduced  no  evidence  in  sup- 
port of  its  counterclaim  for  damages  for  the 
alleged  breach  of  warranty. 

[2,  3]  The  appellant  further  contends  that 
the  provision  for  liquidated  damages  should 
be  treated  as  a  penalty  or  security  for  the 
actual  damages  which  the  respondent  could 
prove  that  it  suffered  from  the  breach  of  the 
contract  It  is  first  argued  that  the  several 
acts  for  which  respondent  might  retake  the 
Instrument  and  retain  the  payments  as  llq- 
nldated  damages,  namely,  failure  to  pay  any 
installment,  removal  of  the  Instrument,  or 
attempt  to  seH  or  remove  it  are  so  differ- 
ent in  degree  of  importance  that  the  same 
measure  of  damages  could  not  be  appropri- 
ate for  each  ;  and  hence  the  stipulation  must 
be  construed  as  a  penalty  or  security  for  the 
damages  actually  suffered.  It  must  be  con- 
ceded on  authority  a  sound  rule  that  where 
there  are  several  acts  to  be  performed,  or 
Bot  performed,  in  contemplation  of  the  con- 
tract widely  varying  In  degree  of  impor- 
tance, a  stipulation  for  payment  of  the  same 
amount  as  damages  for  the  performance  or 
125P.-65 


nonperformance  of  each  must  be  construed 
ah  a  penalty.  Pomeroy's  Equity  Jurispru- 
dence (3d  Ed.)  I  443. 

This  contract,  however,  presents  no  such 
case.  The  vendee's  failure  to  pay  for  the 
Instrument  removal,  or  attempt  to  remove 
or  sell,  the  instrument  are  plainly  of  equal 
importance,  since  they  lead  to  the  same  re- 
sult. They  would  each  constitute  such  a 
breach  of  the  contract  as  to  make  a  resump- 
tion of  possession  by  the  vendor  absolute- 
ly necessary  to  his  protection.  Whatever 
breach  forces  that  result,  the  damages  conse- 
quent thereon  are  necessarily  the  same; 
hence  the  same  sum  as  liquidated  damages, 
if  appropriate  to  either,  is  appropriate  to 
each  of  such  breaches. 

[4,  6]  It  is  next  argued  that  Inasmuch  as 
the  sum  to  be  applied  as  liquidated  damages 
constantly  increases  as  the  performance  of 
the  contract  continues,  the  damages  paid 
would  be  greater  when  the  failure  to  per- 
form was  only  partial  than  when  the  failure 
was  complete.  Again,  it  most  be  conceded 
on  sound  authority  that  where  the  stipulat- 
ed sum  to  be  paid  la  the  same  or  larger 
where  the  failure  to  perform  is  only  partial 
as  where  the  failure  is  complete,  the  stip- 
ulation will  usually  be  construed  as  a  penal- 
ty. Pomeroy's  Equity  Jurisprudence  (Sd  Ed.) 
i  444. 

This  rule,  however,  cannot  be  applied 
blindly  and  without  reference  to  the  nature 
of  the  contract  or  without  regard  to  the 
plainly  expressed  intention  of  the  parties. 
The  same  eminent  author,  after  stating  this 
and  other  general  rules,  adds:  "There  are 
undoubtedly  numerous  instances  which  can- 
not be  easily  referred  to  either  of  these 
rules;  and  this  must  be  so  almost  as  a  mat- 
ter of  necessity.  Since  agreements  are  of 
infinite  variety  in  their  objects  and  in  their 
provisions,  and  since  the  question  of  penalty 
or  liquidated  damages  is  always  one  of  in- 
tention, depending  upon  the  terms  and  cir- 
cumstances of  each  particular  contract  there 
must  be  many  agreements  which  cannot 
be  brought  within  the  scope  of  any  specific 
rule,  and  with  which  a  court  can  only  deal 
by  applying  the  most  general  canon  of  In- 
terpretation." 1  Pomeroy's  Eq.  Juris.  (3d 
Ed.)  {  445,  p.  747. 

In  the  case  here  It  is  manifest  that  the 
damage  must  t>e  the  greater  the  longer  the 
vendor  is  kept  out  of  possession,  and  the 
longer  the  vendee  has  the  use  of  the  instru- 
ment The  longer  the  vendee  keeps  up  his 
payments  and  retains  the  possession  of  the 
property,  the  greater  will  be  the  deteriora- 
tion of  the  property,  and  the  longer  will  the 
vendor  be  deprived  of  Its  use  and  disposition 
by  sale  or  rentaL  It  seems  clear  that  hi 
such  a  case  the  fact  that  the  sum  fixed  as 
liquidated  damages  increases  as  the  actual 
damage  increases  is  no  ground  for  declaring 
the  stipulation  one  for  a  penalty,  rather 
than  for  liquidated  damages.  The  case  Is 
one  In  which  the  stipulation  for  liquidated 
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damages  Is  peculiarly  appropriate.  The  ac- 
tual damages  by  deterloratlou  of  a  delicate 
and  highly  complicated  piece  of  machinery, 
such  as  that  here  involved,  could  hardly  be 
determined  by  evidence.  The  uncertainty 
Inheres  In  the  very  nature  of  the  subject- 
matter  of  the  contract.  The  case  falls  with- 
in the  two  cardinal  rules  of  construction 
laid  down  in  Cyc,  as  follows:  "There  are 
two  excellent  rules  given  for  Inferring  that 
the  parties  intended  the  sum  as  liquidated 
damages:  (1)  Where  the  damages  are  un- 
certain, and  not  capable  of  being  ascertained 
by  any  satisfactory  and  known  rule,  whether 
the  uncertainty  lies  in  the  nature  of  the 
subject  itself,  or  in  the  particular  circum- 
stances of  the  case;  or  (2)  where,  from  the 
nature  of  the  case  and  the  tenor  of  the 
agreement,  it  is  apparent  that  the  damages 
have  already  been  the  subject  of  actual  and 
fbir  calculation  and  adjustment  between  the 
parties."    13  Cyc.  p.  90. 

The  following  language  is  peculiarly  ap- 
plicable to  the  case  before  us:  "In  deter- 
mining whether  a  sum  claimed  upon  a 
breach  of  contract  for  sale  is  liquidated 
damages  or  a  penalty,  the  court  should  loo,: 
at  the  nature  of  the  contract  and  the  words 
and  Intentions  of  the  parties ;  but  such  sums 
have  usually  been  held  liquidated  damages, 
for  the  reason  that  the  damages  sustained 
are,  in  almost  all  cases,  uncertain  and  very 
difficult  to  estimate."    13  Cyc.  p.  102. 

The  intention  of  the  parties  to  stipulate 
for  liquidated  damages  is  so  plainly  ex- 
pressed in  the  contract,  and  the  stipulation 
is  so  palpably  appropriate  to  the  very  sub- 
ject-matter of  the  contract,  that  we  are 
constrained  to  enforce  the  contract  as  writ- 
ten, rather  than  by  construction  make  a  new 
one  for  the  parties. 

As  said  by  the  Supreme  Court  of  the 
United  States,  in  Sun  Printing  &  Publishing 
Ass'n  V.  Moore,  183  U.  S.  642-662,  22  Sup. 
Ct  240,  248,  46  U  Ed.  366:  "The  decisions 
of  this  court  on  the  doctrine  of  liquidated 
damages  and  penalties  lend  no  support  to 
the  contention  that  parties  may  not  bona 
flde,  in  a  case  where  the  damages  are  ol  an 
uncertain  nature,  estimate  and  agree  upon 
the  measure  of  damages  which  may  be 
sustained  from  the  breach  of  an  agreement. 
On  the  contrary,  this  court  has  consistently 
maintained  the  principle  that  the  intention 
of  the  parties  is  to  be  arrived  at  by  a  proper 
construction  of  the  agreement  made  between 
them,  and  that  whether  a  particular  stipula- 
tion to  pay  a  sum  of  money  Is  to  be  treated 
as  a  penalty,  or  as  an  agreed  ascertainment 
of  damages,  is  to  be  determined  by  the  con- 
tract, fairly  construed;  it  being  the  duty  o.' 
the  court  always,  where  the  damages  are 
uncertain  and  have  been  liquidated  by  an 
agreement,  to  enforce  the  contract."  And, 
again,  in  United  States  v.  Bethlehem  Steel 
Co.,  205  U.  S.  105-119,  27  Sup.  Ct  450,  455, 
61  I/.   Ed.   731:     "The  question   always  Is, 


What  did  the  parties  intend  by  the  langnage 
used?  When  such  Intention  is  ascertained, 
it  is  ordinarily  the  duty  of  the  court  to 
carry  it  out."  A  review  of  the  multitude  of 
authorities  cited  by  the  appellant  would 
avail  nothing,  since  we  conceive  the  prin- 
ciples, above  outlined,  controlling  upon  the 
facts  of  this  case. 

[6]  The  court's  refusal  to  admit  evidence 
as  to  certain  representations  or  warranties, 
alleged  to  have  been  made  by  resjwndent 
prior  to  the  execution  of  the  written  eon- 
tract,  is  assigned  as  error.  The  court  said: 
"I  sustain  the  objection  to  any  representa- 
tions mad<!  prior  to  the  execution  of  this 
instrument.  They  ought  to  be  embodied  in 
the  Instrument."  The  ruling  was  correct 
We  find  nothing  in  the  case  to  take  it  out  of 
the  rule  that  express  warranties  must  be 
found  In  the  written  instrument  which  was 
freely  executed  by  the  parties.  It  cannot 
be  added  to  noir  varied  by  parol  testimony 
as  to  antecedent  negotiations.  Tobln  v. 
McArthur,  56  Wash.  623,  106  Pac.  ISO. 

We  find  no  error  in  t^e  dismissal  of  the 
appellant's  counterclaim  for  lack  of  sufficient 
evidence.  The  court  permitted  proof  as  to 
the  alleged  defects  In  the  machine  as  tend- 
ing to  show  that  It  did  not  meet  the  Implied 
warranty  that  it  would  fill  the  purpose  for 
which  It  was  intended.  There  yfas,  bow- 
ever,  neither  evidence,  nor  offer  of  evidence, 
of  any  specific  damages  suffered  by  reason 
of  such  defects.  The  appellant  having  re- 
tained the  instrument  and  having  sought 
no  rescission  of  the  contract  was  only  en- 
titled to  such  damages  as  he  could  prove. 
Having  proved  no  damages,  hia  counter- 
claim must  fail. 

[7]  Upon  motion  of  the  appellant  the  trial 
court  reduced  the  costs  from  $140.50  to  $59.- 
00.  It  Is  now«  urged  that  the  cost  bill  was 
not  properly  iten^.'.'id  and  verified.  The  ob- 
jections are  tecUulcal.  We  have  uniformly 
declined  to  sustain  such  objections,  in  the 
absence  of  some  affirmative  showing  that 
the  costs  allowed  were  not  necessarily  ex- 
pended. Roebling's  Sons  Co.  v.  Washington 
Alaska  Bank,  56  Wash.  102,  105  Pac  174; 
Hall  V.  Northwest  Lumber  Co.,  61  Wash. 
351,  112  Pac.  369;  Daniels  v.  Spear,  65 
Wash.  121,  117  Pac.  737 ;  Pillsbury  v.  Bwes- 
ford,  58  Wash.  656,  109  Pac.  193. 

The  Judgment  is  affirmed. 

FU1I.ERTON,  MORRIS,  and  MOUNT, 
JJ.,  concur. 
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STONEB  V.  SHULTZ. 


(Supreme  Court  of  Washington.    Aug.  24, 
1912.) 

1.  Damages  (8  80*)— Liqcidated  Daicages- 
CoNSTRUcnoN  or  Stipulations. 

A  contract  for  the  purchase  by  the  prin- 
cipal stockholder  in  the  S.  Company  of  the 
shares   of   another   stockholder,   who   was  also 
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its  general  manager,  provided  for  a  cash  paj- 
ment  and  the  execution  and  delivery  of  notes 
for  $3,000;  that  the  seller  should  fully  adjust 
and  settle  differences  and  disagreements  then 
existing  between  the  S.  Company  and  another 
corporation;  and  that  if  he  failed  to  adjust 
such  difterenoes  the  notes  should  be  surrender- 
ed for  cancellation  and  treated  as  liquidated 
damages  from  such  failure.  The  differences 
between  the  two  corporations  could  have  been 
fully  settled  by  the  payment  of  $1,800,  and 
the  loss  to  the  S.  Company  and  its  principal 
stockholder  from  such  a  settlement  would  have 
been  much  less  than  that  sum.  Held,  that  the 
provision  for  the  cancellation  of  the  notes  was 
'  a  stipulation  for  a  penalty,  and  not  for  liqui- 
dated damages,  and  was  unenforceable;  the 
purchaser  being  entitled  to  offset  against  a 
recovery  on  the  notes  only  his  actual  damages 
from  the  failure  of  the  seller  to  adjust  the 
differences. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  170-175;   Dec.  Dig.  i  80.*] 

2.  Damages  (S  80*)— Liquidated  Damages- 
Construction  OF  Stipulations. 

When  the  payment  of  a  smaller  sum  is 
secured  by  a  larger,  the  larger  sum  thus  con- 
tracted for  cannot  be  treated  as  liquidated 
damages,  but  must  always  be  considered  as  a 
penalty. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.   S§  170-175;    Dec.  Dig.  i  80.*] 

3.  Damages  (|  70*)— Liquidated  Damages — 
CoNfirrBucnoN  or  Stipulations. 

Where  an  agreement  is  for  the  perform- 
ance or  nonperformance  of  an  act,  and  there 
is  no  adequate  means  of  ascertaining  the  ac- 
tual damage  which  may  result  from  a  viola- 
tion, the  parties  may  fix  upon  the  amount  of 
compensation  payable  by  the  defaulting  party 
in  case  of  a  breach;  and  a  stipulation  for  such 
a  purpose  will  be  treated  as  one  for  liquidated 
damages,  unless  the  intent  is  clear  that  it  is 
designed  to  be  a  penalty. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  $t  164-169;    Dec.  Dig.  S  79.*] 

4.  Damages  ({  78*)— Liquidated  Damages— 
Constbuction  oe  Stipulations. 

That  the  parties  to  a  contract,  in  fixing 
the  sum  to  be  paid  by  one  party  in  case  of 
default,  designate  such  sum  as  liquidated  dam- 
ages does  not  necessarily  make  it  so. 

iEd.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  K  167-163;   Dec.  Dig.  |  78.*] 

Department  1.  Appeal  from  Superior 
Court,  Si)okane  County;  Henry  L.  Kennan, 
Judge. 

Action  by  J.  A.  Stoner  against  Frank  W. 
Shultz.  From  a  judgment  for  plaintiff  on 
motion  after  a  verdict  for  defendant,  defend- 
ant appeals.    Affirmed. 

Samuel  Edelstein,  for  appellant.  Alex  Mi 
Winston  and  Fred  H.  Witt,  botti  of  Spokane, 
for  respondent 

PARKER,  J.  The  plaintiff  commenced  this 
action  seeking  recovery  from  the  defendant 
upon  a  nonnegotiable  promissory  note,  exe- 
cuted in  part  payment  of  the  purchase  price 
of  shares  of  capital  stock  of  the  Standard 
Motor  Car  Company,  a  corporation,  of  Spo- 
kane. The  execution  of  the  note,  together 
with  two  others  representing  the  purchase 
price  of  the  stock,  was  admitted  by  the  de- 
fendant; but  he  pleaded  as  an  affirmative  de- 


fense, in  substance,  tbat  under  liis  contract 
with  the  plaintiff  for  the  purchase  of  the 
stock,  in  part  payment  of  which  the  note 
sued  upon  was  given,  the  plaintiff  had  fail- 
ed to  do  certain  things  agreed  by  him  to  be 
done,  which,  under  the  sale  contract,  were 
conditions  precedent  to  the  defendant  be- 
coming liable  upon  the  notes;  or,  in  other 
words,  tbat  the  agreement  contained  in  the 
contract  was  in  effect  for  liquidated  damages 
which  would  result  to  the  defendant  upon 
the  failure  of  the  plaintiff  to  do  certain 
things  agreed  by  him  to  be  done,  and  that 
his  failure  in  that  regard  resulted  in  the 
satisfaction  of  the  debt  which  was  evidenced 
by  the  three  notes.  A  trial  before  the  court 
and  a  Jury  resulted  in  a  verdict  in  favor  o^ 
the  defendant.  Thereupon  the  plaintiff  mov- 
ed for  judgment  notwithstanding  the  verdict, 
and  in  the  altematiye  for  a  new  trial.  The 
court  granted  the  motioa  for  judgment  not- 
withstanding the  verdict,  and  rendered  judg- 
ment accordingly  in  favor  of  the  plaintiff  and 
against  the  defendant  for  the  full  amount  of 
the  note  sued  upon,  with  interest,  reciting 
in  the  judgment  as  grotmds  thereof  the  fol- 
lowing: "The  court  Iiaving  heretofore,  on 
Friday,  December  1,  1911,  announced  his  de- 
cision upon  said  motions  to  counsel  for  each 
of  the  parties  hereto,  and  said  decision  being 
that  the  court  believed  that  the  provisions 
in  the  contract  set  up  in  the  answer  herein 
were  provisions  for  a  penalty,  and  not  for 
liquidated  damages,  the  court  thereupon  an- 
nounced, by  reason  thereof,  the  said  verdict 
would  be  set  aside  and  a  new  trial  granted, 
and  that  defendant  might,  if  be  elected  so  to 
do,  amend  his  answer  to  show  the  actual 
damage,  if  any,  suffered  by  defendant  by  rea- 
son of  the  breach  or  breaches,  if  any,  by 
plaintiff  of  the  covenants  and  conditions  in 
said  contract  to  be  by  him  performed,  and 
that  if  defendant  did  not  elect  to  so  amend 
that  judgment  would  be  rendered,  notwith- 
standing said  verdict,  for  the  reason  ttiat,  as 
aforesaid,  the  provisions  in  said  contract  are, 
under  the  evidence,  provisions  for  a  penalty, 
and  not  for  liquidated  damages;  and,  the 
said  defendant  having  elected  to  stand  upon 
his  said  answer,  and  declining  to  amend  the 
same,  it  is  by  the  court  ordered,  adjudged, 
and  decreed.  »  »  » "  From  this  disposi- 
tion of  the  cause,  tiie  defendant  has  ap- 
pealed. 

[1]  There  are  certain  undisputed  facts  dis- 
closed by  the  record  which  we  regard  as  de- 
terminative of  the  correctness  of  the  court's 
decision.  They  are  as  follows:  The  Stand- 
ard Motor  Car  Company  Is  a  corporation 
with  its  principal  place  of  business  at  Spo- 
kane, having  a  capital  stock  of  $25,000.  At 
the  time  of  the  making  of  the  contract  be- 
tween the  parties  to  this  action,  portions  of 
which  are  hereinafter  quoted,  appellant  was 
the  principal  stockholder  of  the  Standard 
Motor  Car  Company,  and  then  owned  nearly 
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all  of  tbe  shares  of  stock  In  that  company,] 
excepting  30  shares  thereof  of  the  par  value 
of  f3,000,  owned  by  respondent.  The  Stand- 
ard Company  then  and  for  some  time  prior 
tliereto  liad  an  agency  contract  with  the 
Stoddard-Dayton  Motor  Company  of  Los  An- 
geles, CaL,  for  the  sale  of  Stoddard-Dayton 
automobiles  in  Spokane  and  its  tributary 
territory.  At  that  time  and  for  some  time 
prior  thereto,  respondent  was  the  general 
manager  of  the  Standard  Company,  being  ac- 
tively engaged  in  the  conduct  of  its  business, 
and  was  acquainted  with  the  Stoddard-Day- 
ton people  through  bis  dealings  with  that 
company.  Appellant  was  not  actively  engag- 
ed in  the  business  of  the  Standard  Company, 
though  the  principal  stockholder  therein,  and 
did  not  have  any  acquaintance  with  the 
Stoddard-Dayton  people.  At  that  time  and 
for  some  time  prior  thereto,  there  existed 
two  controversies  between  the  Standard 
Company  and  the  Stoddard-Dayton  Company, 
wliich,  if  not  amicably  adjusted,  might  re- 
sult in  the  termination  of  the  agency  con- 
tract by  the  Stoddard-Dayton  Company.  It 
these  controversies  were  amicably  settled,  it 
is  apparent  that  all  cause  for  or  desire  on 
the  part  of  the  Stoddard-Dayton  Company  to 
terminate  tlie  agency  contract  would  be  re- 
moved. One  of  these  controversies  was  be- 
cause of  the  refusal  of  the  Standard  Com- 
pany to  settle  with  the  Stoddard-Dayton 
Company  the  claim  of  that  company  for  a 
limousine  body,  which  had  been  shipped  by 
it  to  the  Standard  Company,  and  for  which 
it  had  made  a  charge  of  $1,080;  settlement 
being  refused  by  the  Standard  Company  up- 
on tlie  terms  demanded  by  the  Stoddard- 
Dayton  Comi)any  by  reason  of  defects  in  the 
body,  claimed  by  the  Standard  Company  to 
exist  The  other  of  these  controversies  was 
because  of  the  refusal  of  the  Standard  Com- 
pany to  settle  with  the  Stoddard-Dayton 
Company  the  claim  of  that  company,  amount- 
ing to  approximately  $700,  for  parts  shipped 
by'  it  to  the  Standard  Company  to  carry  in 
stock  to  supply  broken  parts  of  machines; 
the  Standard  Company  insisting  that  these 
parts  were  only  received  by  It  on  consign- 
ment, while  the  Stoddard-Dayton  Company 
insisted  that  they  were  sold  to  the  Standard 
Company,  and  that  it  make  payment  there- 
for. It  is  plain  from  the  record  that  the 
settlement  of  these  two  claims  by  the  Stand- 
ard Company  with  the  Stoddard-Dayton 
Company  would  liave  removed  all  the  differ- 
ences existing  between  the  two  companies, 
and  that  nothing  else  threatened  the  termina- 
tion of  the  agency  contract  The  affairs  of 
the  Standard  Company  being  in  this  condi- 
tion, so  far  as  its  relation  with  the  Stoddard- 
Dayton  Company  was  concerned,  on  Decem- 
ber 10,  1910,  the  parties  to  this  action  enter- 
ed into  a  written  contract  for  the  sale  by  re- 
spondent of  his  30  shares  of  stock  to  appel- 
lant the  portions  of  which  contract  material 
to  our  present  inquiry  are  as  follows: 


"Memorandum  of  agreement,  entered  into 
this  lOtb  day  of  December,  1910,  by  and  be- 
tween Frank  W.  Shnltz,  first  party,  and  3. 
A.  Stoner,  second  party,  wltnesseth: 

"(1)  Second  party  shall  Immediately,  upon 
the  execution  and  delivery  of  this  agreement 
In  duplicate,  assign  and  deliver  to  the  first 
party  thirty  shares  of  the  capital  stock  of 
the  Standard  Motor  Car  Company,  a  corpora- 
tion organized  under  the  laws  of  the  state  of 
Washington,  and  also  execute  and  deliver  to 
the  first  party  an  assignment  to  the  first  par- 
ty of  all  of  the  rights  of  the  second  party  of 
every  nature  whatsoever  created  in  favor  of 
the  second  party  under  and  by  virtue  of  an 
agreement  entered  into  between  the  second 
party  and  the  Standard  Motor  Car  Company, 
a  corporation,  as  appears  from  the  minutes 
of  the  trustees'  meeting  of  said  company 
bearing  date  October  28,  1909,  wherein, 
among  other  things,  the  said  company,  ta 
consideration  of  the  services  of  the  second 
party  as  general  manager,  the  second  party 
is  to  receive,  in  addition  to  his  salary,  one- 
fourth  of  the  profits  of  said  corporation  for 
the  ensuing  year,  etc. 

"(2)  Upon  the  delivery  of  said  certificates 
of  stock  and  the  assignment  aforesaid,  the 
first  party  agrees  to  pay  to  the  second  party 
the  sum  of  $1,250.00,  the  receipt  whereof  is 
hereby  acltaowredged,  and  the  first  party  will 
also  sign  and  deliver  Ids  tliree  promissory 
notes  each  payable  to  the  second  party  and 
each  in  the  sum  of  $1,000.00  bearing  interest 
from  date  until  paid  at  8%  per  annum,  one 
note  payable  on  or  before  February  1,  1911; 
one  note  payable  on  or  before  March  1,  1911; 
and  one  note  payable  on  or  before  April  1, 
1911. 

"(3)  That  said  notes  and  the  cash  payment 
aforesaid  are  given  to  the  second  party  upon 
the  express  agreement  and  condition  that  the 
second  party  sliall  and  will,  on  or  before  Jan- 
uary 10,  1911,  fully  adjust  and  settle,  to  the 
satisfaction  of  the  first  party  and  the  officers 
of  the  Standard  Motor  Car  Co.,  each  and  all 
of  the  differences  and  disagreements  now  ex- 
isting between  the  Standard  Motor  Car  Co. 
and  the  Stoddard-Dayton  Motor  Company,  of 
Los  Angeles,  Calif.,  a  corporation  organised 
under  the  laws  of  the  state  of  California, 
and  will  also  receive  from  the  said  Stoddard- 
Dayton  Motor  Co.  and  deliver  to  the  first 
party  a  written  assurance  to  the  effect  tliat 
said  Stoddard-Dayton  Motor  Co.  will  fully 
and  promptly  comply  with  a  fair  and  liberal 
construction  of  the  terms  of  the  automobile 
subagency  contract  for  the  season  of  1911 
and  the  supplemental  agreement  thereto,  both 
bearing  date  the  Sth  day  of  September,  1910, 
entered  into  l>etween  the  Stoddard-Dayton 
Motor  Company  and  the  said  Standard  Mo- 
tor Car  Company,  both  of  which  said  agree- 
ments are  hereby  referred  to  and  made  a 
part  of  this  agreement  to  all  intents  and  pur- 
poses as  though  herein  set  forth  in  full.  It 
is  further  agreed  that  said  written  assuranc- 
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es  shall  be  of  such  a  natnre  as  to  satisfy  the 
first  party  that  the  Standard  Motor  Car  Com- 
pany aforesaid  will  receive  at  the  hands  of 
the  Stoddard-Dayton  Motor  Company  the 
same  prompt  and  satisfactory  treatment  for 
the  season  of  1911  as  has  been  received  by 
the  said  J.  A.  Stoner  and  the  Standard  Motor 
Car  Company  In  the  past  before  said  dis- 
agreements now  existing  arose.  The  first 
party  agrees  that  he  and  the  remaining  offi- 
cers of  the  Standard  Motor  Car  Company 
wUl  assist  the  second  party  as  far  as  reason- 
able in  bringing  about  an  adjustment  of  said 
differences,  and  will  comply  with  a  fair  and 
liberal  construction  of  the  terms  of  said  au- 
tomobile contract  and  supplement. 

"(4)  It  Is  further  expressly  understood  and 
agreed  between  the  parties  hereto  that  In 
the  event  the  second  party  shall  fall  or  re- 
fuse, within  the  time  aforesaid,  to  fully 
comply  with  the  terms  of  the  preceding 
paragraph,  or  in  the  event  the  said ,  Stod- 
dard-Dayton Motor  Company  of  Los  Angeles, 
California,  shall  fail  or  refuse  to  make  an 
adjustment  of  the  differences  and  disagree- 
ments aforesaid,  or  shall  fall  or  refuse  to 
give  the  written  assurances  aforesaid,  then 
and  in  either  of  said  events  the  said  second 
party  agrees  to  accept  the  said  payment  of 
$1,250.00  in  full  accord  and  satisfaction  for 
the  stock  aforesaid  and  the  assignment  afore- 
said, and  said  second  party  further  agrees  in 
either  of  said  events  to  surrender  up  to  the 
first  party  the  three  notes  aforesaid  for 
cancellation,  said  unpaid  three  notes  for 
$3,000.00  to  be  considered  as  liquidated  dam- 
ages sustained  by  the  first  party  by  reason 
of  the  breach  of  the  terms  of  this  agreement 
aforesaid,  and  the  first  party  shall  be  re- 
leased from  any  and  all  obligations  to  pay 
any  further  sum  to  the  second  party  by 
reason  of  the  assignment  of  said  stock  and 
the  assignment  of  the  rights  of  second  party 
in  said  corporation." 

On  February  1,  1911,  the  date  of  the  ma- 
turity of  the  first  note,  this  action  was  com- 
menced by  respondent  to  recover  the  amount 
due  thereon.  Upon  the  trial  appellant  offer- 
ed no  evidence  of  the  amount  of  his  actual 
damages  sustained  on  account  of  the  failure 
of  the  respondent  to  settle  the  differences 
between  the  Standard  Company  to  the  Stod- 
dard-Dayton Company,  but  relied  entirely 
ui)oa  the  provisions  of  the  stock  sale  con- 
tract, above  quoted,  referring  to  the  condi- 
tions upon  which  the  notes  were  ^ven  and 
the  8(M!alled  "liquidated  damages,"  insisting 
that  no  proof  of  actual  damages  was  requir- 
ed from  him  to  successfully  defend  against 
the  notes  sued  upon,  but  that  be  was  only 
required  to  prove  that  respondent  had  fail- 
ed to  adjust  the  differences  between  the  two 
companies,  in  order  to  entirely  defeat  re- 
covery' of  the  debt  evidenced  by  the  notes. 
It  is  not  claimed  that  respondent  was  to  ad- 
just these  differences  at  his  own  expense, 
bat  that  he  was  to  adjust  them  upon  the 


basis  claimed  as  correct  by  the  Standard 
Company,  and  without  yielding  to  the  de- 
mands of  the  Stoddard-Dayton  Company.  It 
is  apparent  that  the  settlement  of  these  dif- 
ferences was  left  in  his  hands  because  of 
his  acquaintance  with  the  Stoddard-Dayton 
people.  The  verdict  of  the  Jury  in  favor  of 
the  defendant,  of  course,  amounts  to  a  find- 
ing that  he  did  not  settle  these  differences, 
which  fact  we  will  assume  as  proven.  The 
verdict  must  have  been  by  the  Jury  rested 
alone  upon  this  fact  and  the  apparent  letter 
of  the  stock  sale  contract,  since  there  was 
no  proof  of  actual  damage  to  appellant  of- 
fered by  him. 

It  is  at  once  manifest  that  these  differences 
could  have  been  completely  adjusted  by  the 
Standard  Company  by  paying  the  claims  of 
the  Stoddard  Company,  and  thereby  sustain- 
ing a  possible  loss  in  no  event  exceeding 
the  amount  claimed  by  the  Stoddard-Dayton 
Company — ^that  is,  not  exceeding  the  sums 
of  $1,080  and  $700— and  in  all  probability 
much  less;  for  it  is  evident  that  the  llmov 
sine  body  and  the  parts  in  stock  were  of  con- 
siderable value,  and  these,  of  course,  would 
In  any  event  have  become  the  property  or 
the  Standard  Company  upon  payment  of 
these  claims.  It,  of  course,  follows  that  the 
loss  or  damage  to  appellant  by  such  a  settle- 
ment would  in  no  event  have  been  more  thai 
these  sums,  as  a  stockholder  of  the  Stan^ 
ard  Company,  since  the  value  of  his  stock 
would  not  have  been  lessened  more  than 
the  loss  to  the  company  from  such  a  settle- 
ment The  evidence  shows  that  these  dif- 
ferences were  thereafter  settled  by  appel- 
lant for  the  Standard  Company  at  a  less  loss 
than  the  amount  of  these  sums,  though  that 
is  of  little  moment  here. 

It  seems  to  us  that  when  these  parties  en- 
tered into  this  contract  for  the  sale  of  this 
stock,  wherein  respondent  agreed  to  settle 
these  differences,  it  could  tlien  be  readily 
seen  that  the  amount  of  damage  which  migb^ 
result  to  appellant  from  a  faUure  of  respond- 
ent to  perform  that  part  of  his  contract 
would  be  readily  ascertainable.  It  could 
even  then  be  seen  that  the  maximum 
amount  of  such  damages  could  in  no 'event 
exceed  the  total  amount  of  the  two  claims 
of  the  Stoddard-Dayton  Company,  whl(^.  It 
will  be  noticed,  did  not  exceed  $1,800,  and 
was  approximately  $1,200  less  than  the  $3,- 
000  Indebtedness  evidenced  by  the  notes 
given  by  respondent  to  appellant  in  part  pay- 
ment of  the  purchase  price  of  the  30  shares 
of  stock,  all  of  which  Indebtedness  he  Is  now 
Insisting  was  satisfied  by  respondent's  faU- 
ure to  settle  the  differences  between  the  two 
companies. 

These  facts,  it  seems  to  ns,  render  the  law 
of  the  case  comparatively  free  from  diffi- 
culty. Appellant's  contentions  are  no  dif- 
ferent in  principal  than  they  would  be,  were 
he  now  insisting  that  respondent  owed  him 
$3,000  as  stipulated  damages,  and  such  dam- 
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ages  in  that  amount  were  being  set  up  by 
him  as  an  offset  against  his  Indebtedness  to 
respondent  upon  these  notes.  In  its  last 
analysis,  his  claim  Is  that  his  debt  is  satis- 
fied by  liquidated  damages,  the  amount  of 
which  Is  fixed  by  the  stipulation  of  the  stock 
sale  contract,  growing  out  of  respondent's 
failure  to  jjerform  certain  things  therein 
agreed  to  by  him,  and  that  appellant  is 
thereby  freed  from  the  necessity  of  offering 
proof  of  his  actual  damages.  Now,  If  the 
stipulations  of  the  contract  are  in  effect 
valid  stipulations  providing  for  liquidated 
damages,  appellant's  position  is  well  found- 
ed. But  If  they  are  in  effect  stipulations 
providing  for  a  forfeiture  as  a  penalty  by 
respondent  of  the  $3,000  due  him  from  ap- 
pellant, because  of  respondent's  failure  to 
effect  a  settlement  of  the  differences  be- 
tween the  two  companies,  then,  under  well- 
settled  rules,  appellant  can  only  recover,  or 
offset,  as  in  this  case,  which  amounts  to  the 
same  thing,  his  actual  damage  caused  by 
such  failure.  1  Sutherland  on  Damages  (3d 
Ed.)  I  283. 

[2,  3]  That  tbese  stipulations  are  in  effect 
agreements  for  a  penalty  In  the  sum  of  $3,- 
000  to  be  suffered  by  respondent  for  failure 
to  effect  settlement  of  the  differences  be- 
tween the  two  companies,  which  failure  could: 
in  no  event  damage  appellant  more  than 
$1,800,  seems  to  us  plain.  This  being  true, 
the  appellant  is  not  entitled  to  enforce  the 
whole  of  such  penalty  In  satisfaction  of 
damages,  which,  as  we  have  seen,  could  in 
no  event  amount  to  but  little  more  than  half 
of  the  amount  claimed  by  appellant,  under 
the  guise  of  agreed  liquidated  damages; 
but  he  Is  required  to  prove  the  amount  of 
his  actual  damages,  and  can  be  awarded  no 
more.  The  law  controlling  the  rights  of 
parties  under  contracts  of  this  nature  was 
quoted  approvingly  by  this  court  from  Pome- 
roy's  E}qulty  Jurisprudence,  in  Johnson  v. 
Cook,  24  Wash.  474,  478,  64  Pac.  729,  731, 
as  follows :  "First.  Wherever  the  payment 
of  a  smaller  sum  Is  secured  by  a  larger,  the 
larger  sum  thus  contracted  for  can  never 
be  treated  as  liquidated  damages,  but  must 
always  be  considered  as  a  penalty.  Second. 
Where  an  agreement  is  for  the  performance 
01^  nonperformance  of  only  one  act,  and 
there  is  no  adequate  means  of  ascertaining 
the  precise  damage  which  may  result  from 
a  violation,  the  parties  may,  if  they  please, 
by  a  separate  clause  of  the  contract,  fix  up- 
on the  amount  of  compensation  payable  by 
the  defaulting  party  in  case  of  a  breach ; 
and  a  stipulation  Inserted  for  such  purpose 
win  be  treated  as  one  for  'liquidated  dam- 
ages,' unless  the  intent  be  clear  that  it  was 
designed  to  be  only  a  penalty."  This  doc- 
trine is  again  noticed  at  some  length  in  Mad- 
ler  V.  Silverstone,  55  Wash.  150,  104  Pac. 
165,  34  L.  R.  A.  (N.  S.)  1,  where  our  previous 
decisions  are  reviewed. 


[4]  It  Is  true  that  it  Is  stated  in  the  contract 
that,  In  the  event  of  the  failure  of  respond- 
ent to  make  settlement  of  the  differences  be- 
tween the  two  companies  "he  is  to  surren- 
der up  to  the  first  party  the  three  notes 
above  for  cancellation,  said  unpaid  three 
notes  for  $3,000  to  be  considered  as  liquidat- 
ed damages  sustained  by  the  first  party  [ap- 
pellant]. •  •  •"  But  the  mere  naming 
of  the  amount  as  "liquidated  damages"  does 
not  necessarily  make  it  so.  We  are  not  con- 
trolled by  the  mere  name  by  which  parties 
may  designate  an  obligation  of  one  to  the 
other,  when  the  substance  of  their  contract 
shows  that  such  name  is  erroneously  used. 
Erlckson  v.  Green,  47  Wash.  613-615,  92  Pac. 
449;  Styers  v.  Stlrrat  &  Goetz  Inv.  Co.,  65 
Wash.  676,  679,  118  Pac.  896;  Condon  v. 
Kemper,  47  Kan.  126,  27  Pac.  829,  13  L.  R. 
A.  671. 

The  latter  case  contains  an  exhaustive 
review  of  the  subject,  and,  together  with 
the  note  in  13  L.  R.  A.,  Is  particularly  ap- 
plicable as  indicating  the  slight  attentior 
the  courts  will  give  to  the  name  used  by 
parties  as  designating  their  respective  lega' 
obligations,  when  the  true  nature  of  such 
obligations  Is  clearly  deducible  from  the 
terms  of  their  contract 

We  are  of  the  opinion  that.  In  view  of  the 
admitted  facts  that  the  note  sued  upon  was 
duly  executed  and  delivered  to  respondent 
by  appellant,  that  appellant  has  offered  nc 
evidence  as  to  his  actual  damages  by  reason 
of  respondent's  failure  to  settle  the  differ- 
ence between  the  two  companies,  and  that 
the  stipulations  o'  the  stock  sale  contract 
are  In  effect  stipulations  providing  for  a 
penalty  rather  than  liquidated  damages,  re- 
spondent was  entitled,  as  a  matter  of  law,  to 
a  directed  verdict  in  his  favor  for  the  amount 
due  upon  the  note  sued  upon,  or  for  a  Judg 
ment  to  that  effect,  notwithstanding  the  ver 
diet,  as  was  ultimately  awarded  to  him  br 
the  trial  court 

It  follows  that  the  Judgment  should  be  af- 
firmed.   It  is  so  ordered. 

MOUNT,  MORRIS,  GOSE,  and  CHAD- 
WICK,  JJ.,  concur. 


(6S  Wash.  S84) 

WISSINGER  V.  REED  et  al. 

(Supreme  Court  of  Washington.    Aug.  24, 
1912.) 

Adverse  Pcssessioh  (S  65*)— Mistake  as  to 

Boundaries. 

Tliat  a  person's  adverse  possession  and 
claim  of  title  to  a  strip  of  land  was  under  a 
mistake  of  fact  as  to  the  true  location  of  the 
boundary  line  between  his  land  and  the  land 
of  an  adjoining  owner  did  not  prevent  sucli 
possession  ripening  into  title  by  adverse  pos- 
session. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  §§  365-370;  Dec.  Dig. 
§  65.'»1 
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Department  1.  Api)eal  from  Superior 
Court,  Snobomisb  County;  W.  P.  Bell,  Judge. 

Action  by  Laura  R  Wlsainger  agalu.st  T. 
R.  Reed  and  others.  Jndgiueut  for  defend- 
ants, and  platntifC  appeals.     Affirmed. 

H.  E.  Foster,  for  appellant  H.  D.  Moore, 
of  Seattle^  for  respondents. 

PARKER,  J.  The  plaintiff  commenced 
this -action  In  the  superior  court,  seeking  r 
decree  establishing  what  she  alleges  to  be  the 
lost  or  uncertain  boundary  between  her  land 
and  adjoining  land  of  the  defendants  upon 
the  west,  under  the  provisions  of  sections 
947-949,  Rem.  &  Bal.  Code.  The  action  Is 
in  effect  one  to  recover  from  the  defendants 
a  strip  of  land  lying  along  and  Immediately 
to  the  west  of  a  line  up  to  which  they  have 
possession,  and  which  they  claim  to  be  tme 
boundary  line  between  their  land  and  the 
plaintiff's,  and  which  the  plaintiff  claims  is 
east  of  sach  true  boundary  line.  The  de- 
fendants Interposed  two  affirmative  defenses. 
One  of  these  was  a  claim  of  title  by  adverse 
possession  to  the  strip  of  land  involved.  Th** 
trial  court  made  findings  In  favor  of  the  d<  - 
fendants  uiwn  their  claim  of  adverse  pos 
session  for  so  much  of  the  land  as  they  ha(. 
inclosed  by  fence,  which  was  practically  al 
of  the  land  involved,  and  rendered  Judgmen . 
accordingly  In  their  favor.  The  plaintiff  hat 
appealed  to  this  court. 

Appellant  has  record  title  to  the  southeast 
40  acres  of  a  certain  quarter  section,  and  re- 
spondents have  record  title  to  the  southwest 
40  acres  'of  the  same  quarter  section.  Thl$> 
results  in  their  common  boundary  line  beln^ 
a  line  running  northerly  and  southerly 
throngh  the  center  of  the  quarter  section,  as- 
suming that  their  respective  titles  are  in 
fact  as  shown  by  their  record  titles.  Re- 
spondent acquired  the  westerly  40  acres  br 
deed  of  conveyance  In  April,  1806.  At  tha. 
time  the  land  here  involved  had  beei  inclos- 
ed with  a  fence  by  their  grantor  with  oth- 
er land  included  within  the  west  40-acre 
tract.  The  easterly  fence  of  this  indosnre 
runs  northerly  and  southerly  some  little  dis- 
tance to  the  east  of  the  line  now  claimed  by 
appellant  as  the  true  boundary  line  between 
the  two  tracts.  This  fence  has  been  main- 
tained iy  respondents,  and 'the  land  inclosed 
thereby  occupied  and  used  by  them  at  al. 
times  since  the  year  1806  for  pasture  anu 
cultivation.  Such  occupancy  has  been  open 
and  visible  to  the  world  during  all  of  this 
period,  and  has  at  all  times  had  the  outward 
appearance  of  adverse  possession  and  claim 
of  ownership  on  the  part  of  respondents  to 
all  of  the  inclosed  land.  This  fence  has  been 
maintained  by  respondents,  under  the  belie', 
that  it  was  upon  the  tme  line  between  tht 
two  40-acre  tracts,  at  least  for  more  thai 
10  years  following  their  going  Into  possession  ' 
of  the  land  in  1S96.  Abont  the  year  1909  | 
appellant   made   known   to  respondents  her  i 


claim  that  the  fence  was  not  on  the  true 
boundary  line  between  the  two  40-acre  tracts, 
and  that  such  line  was  some  distance  to  the 
west  of  the  fence.  For  the  sake  of  arg^u- 
ment,  we  will  assume  that  surveys  made 
about  that  time  support  the  claim  of  appel- 
lant that  the  tme  line  between  the  40-acre 
tracts  is  as  claimed  by  her,  and  that  it  then 
became  known  to  respondents  that  the  fence 
was  not  on  snch  line.  There  is  some  conflict 
in  the  testimony  as  to  the  claims  of  owner- 
ship made  by  respondents  after  the  surveys 
of  19U0  to  the  land  in  their  possession  be- 
tween their  fence  and  the  true  common 
boundary  line  of  the  40-acre  tracts;  bat  we 
think  the  evidence  fully  warranted  the  trial 
court  In  believing  that  respondents  have  at 
all  times  claimed  ownership  of  all  of  the 
inclosed  land  up  to  their  fence,  which  tbey 
have  been  in  possession  of  since  1S96. 

Aside  from  the  question  of  respondents* 
claim  of  ownership  in  connection  with  their 
occupancy  and  possession  of  the  land  since 
1896,  which  question  we  think  the  court 
rightly  resolved  in  respondents'  favor,  coun- 
sel for  appellant  now  contends  that,  since  re- 
spondents' claim  of  title  and  possession  was 
under  a  mistake  of  fact  as  to  the  tme  loca- 
tion of  the  common  boundary  line  betweei- 
the  two  40-acre  tracts,  their  possession  and 
claim  of  ownership  could  not  ripen  into  s 
title  by  adverse  possession.  There  are  some 
decisions  of  other  courts  which  In  a  measure 
seem  to  lend  support  to  this  contention;  bat 
our  former  decisions  are  clearly  against  sn<± 
Contention.  Respondents'  adverse  possessloc 
and  claim  o*  ownership  of  all  the  land  ar< 
to  their  fence  having  continuously  exlste('. 
from  April,  1896,  up  to  the  commencement, 
of  this  action  In  March,  1910,  a  period  of  ap- 
proximately 14  years,  the  t&ct  that  they 
were  mistaken  in  the  location  of  the  true 
boundary*  line  between  the  40-acre  tracts  did 
not  prevent  such  possession  and  claim  of 
ownership  from  ripening  into  title  by  ao 
verse  possession.  McCormick  v.  Sorensor. 
.58  Wash.  107,  107  Pac.  1055,  187  Am.  S  . 
Rep.  1047:  Naher  t.  Farmer,  60  Wash.  600, 
111  Pac.  768;  Johnson  v.  Ingram,  63  Wash. 
55.J.  Hi.  Pac.  1073. 

It  follows  thai  the  Judgment  most  be  af- 
firmed.    It  is  80  ordered. 

MOUN'T.  CROW,  OOSE,  and  CHADWICK, 
JJ.,  concur. 

«*  Waah.  M3) 

MOHNET  T.  ELLIS  et  al. 

(Supreme  Court  of  Washington.     Aug.  21, 
1912.) 

Mortgages   (|  597*) —Redemptios— Estop- 
pel. 

A  purchaser  at  mortgage  foreclosure  sale 
is   estopped  to  deny_  the  right  of  redemption 

for  the  benefit  of  miDors.  though  proceedings 
to  redeem  were  not  taken  according  to  Kem. 
&  Bal.  Code,  «l!  594,  595,  599,  where  such  non- 
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compliance  was  induced  by  bia  agreement  to 
assign  bis  certificate  of  sale  and  make  a  quit- 
claim deed. 

[E:d.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {{  174^-1752;   Dec  Dig.  |  597.»! 

Department  1.  Appeal  from  Superior 
Court,  Whitman  County;  Chester  F.  Miller, 
Judge. 

Action  by  J.  M.  Mobner  against  Thomas 
H.  Ellis  and  others.  Decree  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

J.  N.  Flclcrell,  of  Colfax,  for  appellant 
U.  L;  Ettlnger,  of  Colfax,  D.  C.  Dow,  of  Pull- 
man, and  Chas.  F.  Voorhees,  of  Colfax,  for 
respondents. 

CBOW,  J.  On  January  5,  1903,  Thomas 
H.  Ellis  and  Sarah  C.  Ellis,  bis  wife,  the 
owners  of  320  acres  of  land  In  Whitman 
county,  their  community  property,  mortgag- 
ed the  same  to  Ladd  &  Bush,  to  secure  their 
.  note  for  $4,500.  Sarah  C.  Ellis  died  intes- 
tate on  or  about  S^tember  17,  1906,  leav- 
ing surviving  her  Thomas  H.  Ellis,  ber  hus- 
band, and  certain  children  of  herself  and 
husband,  hereinafter  mentioned.  On  March 
4,  1008,  Ladd  &  Bush  commenced  an  action 
In  the  superior  court  of  Whitman  county  to 
foreclose  the  mortgage.  A  decree  was  enter- 
ed, and  on  June  13,  1908,  the  land  was  sold 
by  the  sheriff  of  Whitman  county  to  J.  M. 
Mobney,  the  plaintiff  herein.  Subsequent  to 
the  foreclosure,  Thomas  H.  Ellis  leased  the 
land  to  B.  W.  Hall,  who  raised  a  crop  of 
wheat  thereon.  On  June  19,  1909,  a  sheriff's 
deed  was  executed  and  delivered  to  Mohney, 
and  on  August  11,  1909,  be  commenced  this 
action  against  Thomas  H.  Ellis  and  B.  W. 
Ball  to  recover  possession  and  for  other  re- 
lief: On  October  22,  1909,  Lon  L.  Ellis,  of 
the  age  of  majority,  son  of  Thomas  H.  Ellis 
and  Sarah  C.  Ellis,  deceased,  and  Jsrother  of 
Elmer  T.  ElUs,  Elga  J.  Ellis,  Dora  A.  ElUs, 
and  Claude  H.  Ellis,  all  of  whom  were  minor 
children  and  heirs  at  law  of  the  deceased, 
petitioned  the  court  to  appoint  a  guardian 
ad  litem  for  the  minor  heirs,  alleging  that 
be  and  they  claimed  an  Interest  in  the  real 
estata  The  petition  was  granted,  the  guard- 
ian ad  litem  was  appointed,  and  with  leave 
of  court  Lon  L.  Ellis  and  the  minor  heirs, 
by  their  guardian  ad  litem,  filed  their  com- 
plaint in  intervention.  The  defendant  Thom- 
as H.  Ellis  la  his  answer,  and  interveners 
In  their  complaint  in  intervention,  pleaded 
their  interest  in  tlie  real  estate,  alleged  that 
they  were  entitled  to  redeem,  and  had  In 
equity  redeemed,  from  the  sheriff's  sale,  de- 
manded that  the  sheriff's  deed  be  canceled, 
and  that  their  title  be  quieted.  There  is  no 
contest  between  Thomas  H.  Ellis  and  the  in- 
terveners as  to  their  respective  interests. 
The  facts  upon  which  they  predicated  their 
claim  need  not  be  now  mentioned.  They 
were  substantially  found  by  the  trial  judge 
<s  hereinafter  stated.  From  a  decree  cancel- 
ing the  sheriff's  deed  and  quieting  title  in 


the  defendant  Thomas  TL  Ellis  and  the  Inter- 
veners, the  plaintiff  has  appealed. 

Most  of  the  assignments  of  error  involve 
the  contention  that  the  facts  fonnd  by  th« 
trial  court  are  not  supported  by  the  evi- 
dence. We  have  carefully  examined  ttie  evi- 
dence and  conclude  the  findings  must  be 
sustained.  WhUe  in  many  instances  these 
findings  rest  upon  the  oral  evidence  of  J. 
H.  ElUs  as  against  appellant's  testimony,  yet 
we  conclude  the  preponderance  is  in  favor 
of  the  findings  made,  as  the  statements  of 
J.  H.  Ellis  harmonize  more  perfectly  with 
undisputed  facts  and  circumstances,  and  are 
corroborated  by  other  witnesses.  Tlie  trial 
Judge  saw  the  witnesses,  observed  their  de- 
meanor, passed  upon  their  credibility,  and 
found  In  favor  of  the  re8p<mdents.  From 
his  findings,  which  must  be  sustained,  tlie 
following  facts  appear,  in  addition  to  the 
foreclosure  proceedings  above  stated:  That 
about  six  weeks  before  the  year  of  redemp- 
tion had  expired,  to  wit,  on  or  about  May  1, 
1909,  J.  H.  Ellis,  acting  for  Thomas  H.  Ellis 
and  the  Interveners,  asked  appellant  if  he 
would  accept  a  mortgage  on  the  land  for  the 
sum  necessary  to  redeem ;  that  appellant  re- 
plied he  would  require  the  money;  that  J. 
H.  Ellis  then  informed  appelant  he  could 
obtain  the  money  to  redeem,  but  tliat  be 
would  have  to  raise  it  by  mortgage  upon  the 
land;  that,  as  there  were  minor  heirs  who 
could  not  execute  a  mortgage,  it  would  be 
necessary  for  him  to  acquire  the  title,  exe- 
cute the  mortgage,  and  then  convey  to  Thom- 
as II.  Ellis  and  the  heirs;  tliat  for  such 
purpose  it  would  be  necessary  that  appellant 
assign  the  certificate  of  sale  and  make  a 
quitclaim  deed  to  J.  H.  Ellis;  that  appel- 
lant then  told  J.  H.  Ellis  that  would  be  sat- 
isfactory; that  he  would  assign  the  certifi- 
cate of  sale  and  execute  the  quitclaim  deed 
upon  payment  to  him  of  the  money  due  on 
the  redemption;  that,  relying  upon  appel- 
lant's promise  and  agreement,  J.  H.  Ellis, 
acting  for  the  respondoits,  negotiated  from 
Balfour-Guthrie  &  Co.  a  loan  for  a  sum  suffi- 
cient to  pay  appellant;  that  he  temporarily 
borrowed  $7,948.80  from  a  Colfax  bank,  the 
amount  due  appellant  on  his  certificate  of 
sale  to  June  12,  1909,  inclusive,  and  on  that 
day  tendered  the  same  to  appellant  In  the 
form  of  a  certificate  of  deposit  issued  by  the 
bank,  payable  to  appelant,  and  requested 
appellant  to  assign  the  certificate  of  sale, 
and  execute  the  quitclaim  deed ;  that  appel- 
lant did  not  except  to  the  amount  or  form 
of  the  tender,  but  did  refuse  to  assign  the 
certificate  of  sale  or  to  execute  the  deed, 
and  at  the  time  stated  that  he  believed  J. 
H.  Ellis  was  attempthig  to  defraud  the  mi- 
nor heirs  and  deprive  them  of  their  interest 
in  the  land;  tliat  at  all  times  while  J.  H. 
Ellis  was  attempting  to  redeem  the  land  ap- 
pellant well  knew  he  was  acting  for  Thomas 
H.  Ellis  and  the  interveners;    that  the  re- 
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spondents,  relying  on  appellant's  promise 
made  to  J.  H.  Ellla,  did  not  glre  tbe  statu- 
tory notice  to  redeem;  that  when  appellant 
declined  the  tender  and  refused  to  assign 
the  certificate  or  execute  the  quitclaim  deed 
it  was  too  late  to  give  such  notice;  that  on 
account  of  appellant's  failure  to  p^orm  his 
agreement  J.  H.  Ellis  could  not  mortgage 
tbe  land  to  Balfour-Onthrie  &  Co.;  that, 
relying  on  appellant's  agreement,  neither  J. 
H.  Ellis  nor  the  respondents  made  any  ef- 
fort, other  than  those  above  stated,  to  raise 
the  money  with  which  to  redeem;  that  on 
October  18,  1909,  after  tbe  commencement  of 
this  action,  respondents'  attorney  tendered 
appellant  $8,176.05  in  gold  coin,  for  the  pur- 
pose of  preserving  tbe  tender  theretofore 
made,  and  for  tbe  further  purpose  of  redeem- 
ing the  land;  that  $8,175.05  thus  tendered 
covered  the  entire  amount  then  due  appel- 
lant, including  taxes  and  interest;  that  the 
tender  last  mentioned  was  refused,  but  that 
respondents  forthwith  de];>oslted  the  same 
with  the  clerk  of  the  superior  court  for  pay- 
ment to  appellant;  and  that  on  June  12, 
1909,  when  the  flrst  tender  was  made,  the 
fair  market  value  of  tbe  land  was  $20,000. 

Upon  these  facts  we  fall  to  understand 
how  any  court  of  equity  could  enter  a  decree 
other  than  the  one  of  which  appellant  now 
complains.  The  appellant  relies  on  the  fact 
that  no  redemption  was  made  In  the  manner 
or  within  the  time  provided  by  statute;  that 
the  sherUI's  deed  was  Issued;  and  that  the 
respondents  have  lost  all  their  rights.  Be 
testified  that  on  June  12,  1912,  when  tbe 
first  tender  was  made,  he  believed  that  J.  H. 
Ellis,  who  made  the  tender,  was  defrauding 
tbe  minor  heirs;  that  If  they  were  not  to 
have  the  land  he  thought  he  might  as  well 
have  It  himself;  that  he  then  told  J.  H. 
Ellis  to  pay  tbe  money  to  the  sheriff,  to 
whom  he  would  then  surrender  bis  certificate 
of  sale.  There  was  not  a  shadow  of  proof 
nor  a  syllable  of  evidence  outside  of  appel- 
lant's suspicions,  stated  by  himself,  which 
tended  to  show  or  even  suggest  that  J.  H. 
Ellis  Intended  to  defraud  tbe  minor  heirs. 
Appellant  claims  be  wanted  to  protect  tbe 
minor  heirs,  yet  be  made  no  effort  to  do  so 
by  any  practical  method  or  procedure;  nor 
did  he  attempt  to  find  a  trustee  whom  he 
could  trust.  On  the  contrary,  he  asserted 
and  still  asserts  his  right  to  bold  land  worth 
$20,000,  which,  but  for  his  acts,  the  respond- 
ents might  otherwise  have  arranged  to  re- 
deem for  about  |8,000.  When  on  June  12, 
1909,  appellant  directed  J.  H.  Ellis  to  pay 
bis  borrowed  money  to  the  sheriff,  he  well 
knew  that  J.  H.  Ellis  had  perfected  his  plans 
In  the  belief  that  he  was  to  obtain  tbe  title, 
upon  which  he  could  by  mortgage  obtain 
funds  to  repay  the  money  he  had  temporarily 
borrowed  from  the  bank  before  he  conveyed 
tbe  title  to  tbe  respondents.  He  also  knew 
that  If  tbe  money  J.  H.  Ellis  had  borrowed 
from  the  bank  should  be  paid  to  the  sheriff, 
and  appellant  should  surrender  to  tbe  sher- 


iff the  certificate  of  sale,  and  should  at  the 
same  time  waive  the  statutory  notice  to 
redeem,  which  he  did  not  agree  to  do,  the 
title  would  pass  to  respondents,  a  number 
of  whom  were  minors  and  could  not  secure 
J.  H.  Ellis  by  a  mortgage  lien  for  the  mon- 
ey which  be  would  thus  advance.  At  that 
late  day  appellant  was  in  no  position  to  in- 
sist that  J.  H.  Ellis  should  proceed  In  any 
such  manner,  knowing,  as  he  did,  that  J.  H. 
Ellis  and  the  respondents  bad  all  acted  In 
good  faith  upon  bis  promise  and  agreement 
to  assign  tbe  certificate  of  sale  and  execute 
the  quitclaim  deed. 

Citing  sections  694,  695,  and  699,  Rem.  ft 
Bal.  Code,  appellant  argues  that  the  only 
right  a  Judgment  debtor  has  remaining  after 
an  execution  sale  Is  tbe  statutory  right  of 
redemption,  which  must  be  asserted  In  the 
exact  manner  and  within  the  limit  of  time 
prescribed  by  the  statute.  He  farther  in- 
sists that  the  statutory  method  to  be  avail- 
able must  be  strictly  pursued.  Even  though 
no  criticism  be  made  on  this  contention.  It 
will  not  avail  appellant.  Respondents'  fail- 
ure to  redeem  within  the  statutory  period,  or 
by  exact  compliance  with  tbe  statutory  meth- 
od, resulted  from  appellant's  acts,  which  mis- 
led them  Into  tbe  belief  that  he  would  cause 
tbe  title  to  vest  In  J.  H.  Ellis,  so  that  he 
might  mortgage  the  land,  raise  the  redemp- 
tion money  advanced  by  blm,  and  then  in 
turn  permit  respondents  to  redeem  by  ac- 
cepting tbe  title,  subject  to  the  mortgage 
lien,  for  the  satisfaction  of  which  the  land, 
then  worth  $20,000,  would  have  been  primari- 
ly liable  and  ample  security.  In  other  words, 
appellant,  with  the  assistance  of  J.  H.  Ellis, 
who  was  acting  for  respondents,  agreed  X9- 
on  a  procedure  for  redemption  other  than 
that  provided  by  the  statute,  and  then  re- 
fused to  perform  his  agreement  when  It  was 
too  late  for  respondents  to  perfect  other 
arrangements  or  give  tbe  statutory  notice. 
Agreements  to  extend  the  time  for  redemj)- 
tlon  have  been  repeatedly  enforced  by  courts 
of  equity,  and  we  see  no  reason  why  appel- 
lant's agreement  to  change  tbe  form  of  pro- 
cedure for  redemption  should  not  be  like- 
wise sustained. 

"So,  If  any  agreement  Is  entered  Into  sub- 
sequently to  tbe  sale,  though  by  parol,  tbe 
substance  of  which  is  that  the  purchaser,  or 
other  holder  of  the  certificate  of  sale.  Will 
treat  it  as  a  mere  security,  or  will  give  a 
definite  time  In  which  to  redeem.  It  will  be 
enforced.  The  effect  of  such  an  agreement 
is  to  prevent  any  effort  on  the  part  of  the 
debtor  to  redeem  within  tbe  time  designated 
by  tbe  statute;  and  not  to  enforce  it  in  bis 
favor,  when  it  had  been  tbe  means  of  lull- 
ing him  Into  Inaction,  would  be  to  pervert 
It  Into  a  cruel  and  fatal  decoy.  This  the 
courts  will  not  permit;  nor  will  they  heed 
tbe  plea  that  tbe  contract  cannot  be  received 
In  evidence  because  within  the  statute  of 
frauds."  3  Freeman  on  Execution  (3d  Ed.) 
{  316,  p.  1850. 
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In  Newman  t.  Locke,  66  Mich.  27,  86  N. 
W.  166,  the  court,  in  holding  that  the  time 
for  redemption  should  be  extended,  said: 
"The  equity  of  redemption  was  of  consider- 
able value,  and  a  relinquishment  of  it  would 
hare  been  too  great  a  sacrlflce  to  make,  un- 
less It  was  absolutely  hopeless  to  save  it 
Considering  all  the  testimony,  it  has  con- 
vinced me  that  complainant,  from  the  acts 
and  conversation  of  defendants,  was  led  to 
giving  up  efforts  to  get  money  in  other  quar- 
ters, and  to  rest  on  the  assurance  that  his 
Interests  were  secure  from  further  peril." 

In  the  recent  case  of  Murphy  v.  Teutsch, 

132  N.  W.  435,  35  L.  R.  A.  (N.  8.)  1139,  the 
Supreme  Court  of  North  Dakota,  citing  au- 
thorities, stated  the  equitable  rule,  saying: 
"The  power  of  courts  of  equity  to  give  relief 
in  certain  class  of  cases  and  permit  a  re- 
demption of  real  estate  sold  under  execution 
after  the  statutory  period  of  redemption  has 
expired  has  been  generally  recognized,  and 
such  power  has  been  exercised  when  a  prop- 
er state  of  facts  required  It.  See  Prondzln- 
skl  T.  Garbutt,  8  N.  D.  191,  77  N.  W.  1012; 
Laing  T.  McEee,  13  Mich.  124,  87  Am.  Dec. 
738;  Wilson  v.  Eggleston,  27  Mich.  257;  Qraf- 
fam  V.  Burgess,  117  U.  S.  180,  6  Sup.  Ct 
686,  29  L.  Ed.  839;  Schroeder  t.  Young,  161 
C.  S.  334,  16  Sup.  Ct.  512,  40  L.  Ed.  721; 
Hart  T.  Seymour,  147  111.  598,  35  N.  E.  246. 
Such  power  has  been  exercised  by  courts  of 
equity  most  frequently  upon  a  sufficient 
showing  of  either  fraud,  accident,  or.lustlfl- 
able  mistake." 

The  controlling  question  before  us  is  wheth- 
er appellant  did  in  fact  agree  to  accept  the 
money  which  would  be  due  him  on  redemp- 
tion,' and,  in  Hen  of  the  regular  statutory 
method  of  redemption,  did  further  agree  to 
assign  the  certificate  of  sale  and  make  a 
quitclaim  deed  to  J.  H.  Mils.  The  evidence 
shows  and  the  trial  court  found  that  he  did. 
This  being  true,  he  cannot,  in  a  court  of 
equity,  now  assert  his  right  to  the  land; 
nor  can  he  now  deny  the  respondents'  right 
to  redeem,  or  that  in  equity  they  did  re- 
deem within  the  statutory  period.  The  fol 
lowing  cases,  although  not  decided  on  facts 
entirely  similar,  announce  equitable  princi- 
ples which  should  be  controlling  in  this  ac- 
tion:   Union  Mut.  Ldfe  Ins.  Go.  v.  Kerchoff, 

133  III.  368,  27  N.  E.  91;  Cbytraus  v.  Smith, 
141  III.  231,  SO  N.  B.  450;  Butt  T.  Butt.  91 
Ind.  305. 

The  judgment  la  affirmed. 

DUNBAR.  0.  J.,  and  PARKER  and  OOSB, 
JJ.,  concur. 

(70  Wash.  IB) 

In  re  TRESIDDER'S  ESTATE. 

(Supreme  Court  of  Washington.     Aug.  20, 
1912.) 

1.  WitLs  (I  155*)— "Undtte  Influence. " 

"Undue  inBnence,"  which  will  avoid  a  will, 
Is  not  mere  persuasion  of  testator,  but  such  an 


Influence  as  deprived  him  of  the  free  exercisa 
of  bis  intellectual  powers,  exercised  by  coeiv 
cion,  imposition,  or  fraud,  and  impelling  bim  to 
act  in  fear,  a  desire  for  peace,  or  some  feeling 
which  he  is  unable  to  reetrain  (citing  8  Words 
and  Phrases,  7166-7172). 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  Si  375-381;  Dec.  Dig.  f  155.*] 

2.  Wills  ({  164*)— Undot  I rflttehci!— Evi- 
dence. 

On  the  question  of  the  undue  inflnence  of 
testator,  the  relation  of  the  parties,  surround- 
ing circumstances,  the  habits  and  inclination 
of  testator,  and  his  purposes  and  wishes,  ex- 
pressed when  he  was  likely  to  be  telling  the 
truth,  constitute  competent  evidence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  403-414;   Dec.  Dig.  {  164.*] 
8.  Wiixs  (I  166*)— Contest— Urdu*  Ibtflti- 

KNCE — BTJBDEN    of    PROOF. 

When  it  is  shown  that  the  proposed  will  is 
In  the  handwriting  of  the  sole  beneficiary,  that, 
though  he  knew  of  a  will  in  favor  of  the  tes- 
tatrix's son,  he  did  not  bring  to  the  son's  at- 
tention the  repudiation  thereof,  and  that  he 
took  care  to  have  a  physician  witness  the  will 
to  preserve  proof  of  mental  capacity,  this  is 
enough,  in  view  of  former  wills,  all  in  favor  of 
the  son,  and  of  the  admitted  attachment  of  tes- 
tatrix and  her  son,  to  put  the  executor  on  his 
proof  that  there  was  no  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Wills.  Gent. 
Dig.  a  421-437;  Dec.  Dig.  S  166.*] 

4.  Wills  (5  166*)— Cohtest— Undue  Infltj- 

ENCE — Evidence. 

The  evidence  on  a  contest  of  a  will  held 
not  to  sustain  the  burden  put  on  the  executor  by 
proof  of  certain  circumstances,  of  proving  that 
there  was  no  undue  influence  in  the  execution 
of  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  U  421-437;   Dec.  Dig.  i  166.*] 
6.  Wills  ({  307*)— PBrmoir  fob  Pbobatb— 

Withdrawal. 

One  who  has  contested  a  will  and  petition- 
ed for  probate  of  a  prior  will  may  not  with- 
draw the  petition,  with  the  effect  of  reducing 
the  estate  to  one  of  intestacy,  his  contest  being 
successful,  especially  where  his  interest  in  case 
of  intestacy  would  be  greater  than  under  such 
wili 

[Ed.  Note.— For  other  cases,  see  Willa,  Cent 
Dig.  I  734;  Dec  Dig.  {  307.*] 

Department  1.  Appeal  from  Superior 
Court  King  County;   A.  W.  Frater,  Judge. 

In  the  matter  of  the  estate  of  Martha  J. 
Tresldder,  deceased.  Richard  Seymour  Conk- 
Un  successfully  contested  a  will  of  deceased, 
and  Thomas  W.  Tresldder  appeals.  Affirmed 
and  remanded,  with  instructions. 

Frank  A.  Noble  and  Peters  ft  Powell,  all 
of  Seattle,  for  appellant.  Brady  ft  Rum- 
mens,  of  Seattle,  and  W.  D.  Peters,  of  Brem- 
erton, for  respondent 

CHADWICK,  3-.  Martha  J.  Tresldder  and 
Thomas  W.  Tresldder  were  married  In  the 
state  of  New  York  in  the  year  1890.  At 
the  time  of  their  marriage  Mrs.  Tresldder 
was  a  widow  with  one  son,  Richard  Seymour 
Cionklln.  A  short  time  after  they  were  mar- 
ried Mr.  Tresldder  came  West  and  after  a 
time  he  was  followed  by  Mrs.  Tresldder  and 
her  son.  It  Is  contended  that  the  major 
part  of  the  property  owned  by  Mr.  and  Mrs. 
Tresldder  at  the  time  of  her  deatn  was  th^ 
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accumulated  earnings  of  the  sums  sbe  brought 
witb  ber  from  Xew  Xork.  Her  son  testifies 
tbat  sbe  had  about  her  person  a  sum  In  ex- 
cess of  $9,000,  when  she  left  New  York.  We 
are  hiclined  to  believe  tbat  be  Is  mistaken 
In  this,  for  It  seems  that  Mrs.  Tresidder 
pawned  ber  diamond  earrings  to  bring  the 
two  of  them  from  Bonner,  Mont.,  to  Seattle. 
The  son,  who  was  employed  In  a  hotel,  was 
left  behind  for  a  time.  So  far  as  the  record 
shows,  Mr.  and  Mrs.  Tresidder  struggled 
against  adverse  circumstances  for  several 
years'.  He  followed  various  employments, 
and  Mrs.  Tresidder  kept  roomers  and  for  a 
time  worked  In  a  real  estate  office.  In  1897 
Mr.  Tresidder  induced  a  party  witb  some 
capital  to  bank  It  against  his  experience,  and 
they  started  a  small  lumber  business.  This 
was  sold  out  in  January,  1901,  Mr.  Tresid- 
der receiving  $8,400  for  his  Share.  On  the 
9th  day  of  March,  1901,  there  was  deeded 
to  Mrs.  Tresidder  two  lots  in  Union  addi- 
tion to  the  city  of  Seattle.  The  considera- 
tion was  $2,700,  and  the  deed  recites  tbat 
the  property  was  sold  and  conveyed  to 
Martha  J.  Tresidder,  "as  and  for  ber  sole 
and  separate  property,  use  and  benefit,  and 
not  as  community  property."  There  is  much 
controversy  over  the  status  of  this  property, 
but  it  Is  our  Judgment  that,  wherever  the 
money  may  have  come  from,  the  form  of  the 
deed  (Mr.  Tresidder  having  had  charge  of 
the  transaction)  would  bind  him  to  its  terms, 
and  that  the  property  became  the  separate 
property  of  bis  wife.  Prosperity  measured 
in  dollars  seems  to  have  followed  the  Tresid- 
ders  from  this  time  on.  Mrs.  Tresidder  died 
May  22,  1910.  The  appraised  value  of  the 
whole  estate  was  about  $67,000.  From  the 
time  that  prosperity  began  to  dawn  on  them, 
Mrs.  Tresidder  seems  to  have  developed  a 
penchant  for  executing  wills;  the  first  will 
being  drawn  In  1901  at  about  the  time  the 
property  which  became  the  home  property 
bad  been  deeded  to  her.  This  circumstance, 
though  slight,  tends  to  discredit  the  testimony 
of  Seymour  that  Mrs.  Tresidder  brought  $9,- 
000  witb  ber  and  had  always  been  possess- 
ed of  some  means.  People  without  means 
do  not  as  a  rule  make  wills,  although  our 
literature  Is  adorned  witb  one  purporting 
to  be  tbe  will  of  a  pauper.  We  are  there- 
fore disposed  to  believe  that  the  whole  of 
tbe  property,  saving  and  excepting  only  tbe 
bome  property,  is  community  property.  Mrs. 
Tresidder  became  ill  of  tuberculosis  in  1909, 
and  rapidly  declined  in  health,  and  for  a 
time  before  ber  death  was  unable  to  sit  up 
in  bed  or  to  assist  herself  in  any  way.  On 
May  18th,  at  tbe  solicitation  of  her  son  Sey- 
mour, Mr.  Walter  D.  Peters  went  to  tbe 
bome  of  deceased,  and  in  his  presence  and 
in  the  presence  of  one  Margaret  Hopkins,  a 
trained  nurse,  Mrs.  Tresidder  executed  a 
will,  the  material  parts  of  which  follow: 

"First.  I  give,  devise  and  bequeath  unto 
my  son,  Klchard  Seymour  Conklin,  of  Seat- 
tle, aforesaid,  lot  one  (1),  north  five  feet 


of  lot  two  (2)  of  and  In  block  sixteen  (16) 
of  Union  addition  to  tbe  city  of  Seattle, 
county  of  King,  state  of  Washington,  U.  S. 
A.,  house  lot  and  all  of  its  contents,  and 
all  of  my  personal  property,  including  my 
jewelry,  and  tbe  money  in  tbe  Scandinavian- 
American  Bank,  of  tbe  aforesaid  Seattle, 
Washington,  of  which  I  may  die  possessed. 

"Second.  I  give,  devise  and  bequeath  all 
the  rest,  residue,  of  my  estate  be  tbe  same 
real  or  personal  or  mixed  and  wheresoever 
situated,  equally  unto  my  said  son,  Richard 
Seymour  Onklin,  and  unto  my  husband, 
Thomas  W.  Tresidder,  both  of  Seattle,  Wash- 
ington, share  and  share  alike." 

Her  mental  capacity  to  execute  this  will 
is  not  denied.  Consequently  we  shall  not 
discuss  It.  On  May  19th,  so  the  testimony 
on  behalf  of  Mr.  Tresidder  shows,  Mrs.  Tre- 
sidder told  the  nurse  to  telephone  to  Mr. 
Tresidder  and  ask  him  to  come  to  the  house. 
When  he  arrived,  she  is  reported  to  have 
said:  "Ob,  papa,  I  have  done  something  I 
want  to  tell  you  about;"  that  sbe  then  said 
that  sbe  had  executed  the  will  which  we 
have  Just  referred  to,  and  that  sbe  felt  tbat 
it  was  "forced  on  her."  Mr.  Tresidder  then 
prepared  in  bis  own  handwriting  a  will  which 
bis  wife  attempted  to  execute;  but  having 
misspelled  her  name,  be  made  another  draft 
of  the  will,  which  was  properly  signed.  The 
will  is  as  follows: 

"I,  Martha  J.  Tresidder,  of  Seattle,  Wash- 
ington, being  of  sound  mind  and  fully  able 
to  make  a  will,  do  hereby  will  and  bequeath 
all  of  my  propertyboth  real  and  personal  of 
which  I  may  die  possessed  to  my  husband, 
Thomas  W.  Tresidder  of  Seattle,  Wash. 

"I  ask  my  husband,  Thomas  W.  Tresidder, 
to  make  provision  for  my  son,  R.  Seymour 
Conklin,  as  requested  by  me. 

"1  appoint  my  husband,  Thomas  W.  Tresid- 
der as  administrator  of  my  estate  without 
bonds. 

"All  other  wills  that  may  have  been  made 
by  me  before  this  are  void." 

This  will  was  admitted  to  probate  on 
June  1,  1911.  On  July  6th  the  son  Seymour 
filed  a  contest,  setting  up  tbat  Mrs.  Tresid- 
der was  not  mentally  competent  to  make  tbe 
second  will;  that  she  bad  been  overreached 
and  unduly  influenced  by  her  husband,  who 
was  made  her  sole  legatee.  He  also  offered 
the  will  first  quoted  for  probate. 

t1]  Without  reviewing  tbe  evidence,  we 
believe  that,  although  Mrs.  Tresidder  was  in 
a  very  weak  and  emaciated  condition,  she 
was  nevertheless  mentally  competent  in  the 
sense  tbat  she  understood  what  she  was  do- 
ing. The  right  of  a  party  to  change  his 
will  at  any  time,  so  long  as  he  has  capacity 
to  do  so,  cannot  be  questioned.  Nor  will 
mere  persuasion  on  tbe  part  of  a  beneficiary 
overcome  the  will  of  a  party,  if  from  tbe 
whole  record  it  is  made  to  appear  that  it  is 
his  will.  It  is  not  influence  alone,  but  an 
undue  Influence,  wbiob  has  been  deflned  to  be 
such  an  influence  as  deprived  the  party  of 
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the  free  exercise  of  his  Intellectual  powers, 
an  Influence  which  Is  exercised  by  coercion, 
Imposition,  or  fraud,  an  Influence  which  Im- 
pels the  testator  to  act  In  fear,  a  desire  for 
peace,  or  some  feeling  which  he  Is  unable  to 
restrain.  8  Words  and  Phrases,  7166,  7172; 
In  re  Patterson's  EsUte,  123  Pac.  515. 

[2]  From  ine  very  nature  of  things,  undue 
influence  can  rarely  be  proved  by  direct  evi- 
dence. The  relations  of  the  parties,  sur- 
rounding circumstances,  the  habits  and  in- 
clinations of  the  testator,  his  purposes  and 
wishes,  expressed  at  times  when  bis  words 
were  clothed  with  the  likelihood  of  truth, 
all  furnish  competent  sources  for  the  guid- 
ance of  the  courts  when  called  upon  to  de- 
.  cide  a  case  of  this  kind.  In  re  Patterson's 
Estate,  supra;  RoUwagon  v.  Roll  wagon,  63 
N.  Y.  605.  There  Is  no  "uniform  rule  capa- 
ble of  application  apart  from  the  facts  of 
each  case."    Wigmore  on  Evidence,  S  2503. 

[3, 4]  To  sustain  the  second  will,  the  one 
proposed  by  Mr.  Tresidder  and  admitted  to 
probate,  he  seeks  to  show  that  the  property 
was  all  accumulated  through  his  efforts  and 
as  the  result  of  his  business  acumen;  that  the 
mother  felt  that,  because  of  her  son's  habits, 
he  being  addicted  to  the  use  of  intoxicating 
liquors  and  occasional  sprees,  be  was  unfit 
to  handle  money  or  property,  and  it  was 
better  to  leave  all  of  her  property  to  her 
husband;  that  he  was  attached  to  his  wife 
and  she  to  him ;  that  the  son  is  a  profligate 
and  ne'er-do-well,  and  has  been  supported  in 
the  main  by  his  stepfather  and  mother  ever 
since  their  marriage. 

On  the  part  of  the  contestant  testimony 
has  been  offered  to  show  that  Mrs.  Tresidder 
had  frequently  expressed  the  opinion  that 
her  husband  had  no  affection  for  her;  that 
she  kept  accounts  and  books,  and  had  money 
on  deposit  in  her  own  name  which  was 
unknown  to  Mr.  Tresidder  at  the  time  of 
her  death;  that  she  was  deeply  attached  to 
her  son  and  he  to  her,  and  on  frequent  oc- 
casions she  had  expressed  her  affection  for 
him  and  her  intention  to  leave  him  her 
property;  tliat  she  executed  no  less  than 
five  separate  wills,  in  all  of  which  she  in- 
dicated an  intention  to  provide  for  her  son 
by  way  of  specific  devise;  that  she  had  ex- 
ecuted a  will  In  1901  in  which  she  had  de- 
vised a  part  of  her  property  to  her  hus- 
band, but  thereafter,  in  all  of  the  wills  she 
had  executed,  she  had  favored  her  son  to 
the  exclusion,  or  partial  exclusion,  of  her 
husband;  that  in  one  of  these  wills  she 
had  named  a  stranger  as  a  Joint  executor 
to  act  with  her  son;  that  all  of  these  wlU.<; 
had  been  concealed  from  her  husband,  as 
,  was  also  the  fact  that  she  carried  money 
on  deposit  in  her  own  name  in  the  banks; 
that,  although  contestant  was  in  the  house 
at  the  time  the  last  will  was  drawn,  its  ex- 
ecution was  concealed  from  him;  that  the 
will  as  drawn  and  probated  in  effect  disin- 
herited her  son,  and  it  is  so  understood  by 
Mr.  Tresidder,  who  served  a  written  notice 


on  Seymour  to  move  out  of  the  house  a. 
few  days  after  his  mother's  death  and  to 
seek  lodgings  elsewhere.  There  is  further 
testimony  tending  to  show  that  the  con- 
testant is  an  architectural  draftsman,  and 
has  supported  himself,  except  during  the  two 
years  just  preceding  his  mother's  death; 
that  during  that  time  he  was  in  constant 
association  with  his  mother,  and  nursed  her 
up  to  a  month  or  two  preceding  her  death; 
that  he  has  contracted  tuberculosis  from  his 
mother,  and  is  now  its  victim,  and  that  this 
fact  was  known  by  her  before  she  executed 
either  of  the  wills  now  before  the  court  It 
is  further  shown  that  Mr.  Tresidder  drew 
the  will  with  his  own  hand;  that  the  de- 
ceased could  not,  or  at  least  did  not,  speU 
her  name  correctly  in  the  first  draft  of  the 
will,  and  that  a  new  one  had  to  be  made; 
that  Mr.  Tresidder  waited  until  the  next  day 
in  order  to  get  the  attending  physician  to 
act  as  a  witness,  and  that  he  did  this  over 
the  suggestion  of  the  nurse,  although  neigh- 
bors were  handy  and  might  have  been  called. 
The  position  of  Mr.  Tresidder  Is  strongly 
supported  by  the  nurse,  but  her  testimony 
is  not  entirely  satisfactory,  and  it  is  evi- 
dent that  the  trial  Judge  did  not  credit  it. 
She  was,  to  say  the  least,  neither  a  frank 
nor  apparently  a  disinterested  witness.  Upon 
this  showing,  and  minor  details  not  now  nec- 
essary to  rehearse,  the  court  annulled  the 
order  probating  the  will  proposed  by  Mr. 
Tresidder. 

It  will  be  seen  that  the  case  is  not  with- 
out di^culty,  which  furnishes  an  additional 
reason  for  following  the  trial  court  In  its 
Judgment  "In  cases  of  this  character  the 
conclusions  of  the  surrogate  are  highly  Im- 
portant" RoUwagon  V.  Rollwagon,  3  Hun, 
127.  That  there  is  something,  or  was  some- 
thing, connected  with  the  execution  of  the 
last  will  that  has  not  been  disclosed,  we 
have  no  doubt  It  is  indicated  by  all  the 
proved  facts.  To  ascertain  the  will  of  a 
party,  it  is  proper  to  look  to  the  purpose  of 
the  testator.  The  naturalness  of  the  act  is 
a  strong  supporting  circumstance,  and  has 
ever  been  the  readiest  weapon  of  those 
who  would  sustain  a  will.  That  it  had  ever 
theretofore  been  the  intention  of  the  testa- 
tor to  care  for  her  son  there  Is  nut  the  shadow 
of  a  doubt  The  four  or  five  wills  previously 
executed  are  competent  evidence  to  prove 
this  fact  Seale  v.  Chambllss,  35  Ala.  19. 
That  Mrs.  Tresidder  was  not  unmindfol  of 
the  care  and  attention  and  faithful  devotion 
of  her  son  is  certain.  Mr.  Tresidder  states 
that  Seymour  was  very  gentle  with  his 
mother  during  her  last  illness.  Having  the 
means,  she  must  have  Intended — in  fact,  the 
the  last  will  asserts,  although  ineffectually — 
that  her  son,  who  had  so  tenderly  cared 
for  her,  and  whom  she  bad  provided  for  in 
her  previous  wills,  should  not  go  entirely 
stripped  of  her  bounty. 

AVe  find,  and  we  have  no  doubt  that  the 
trial  Judge  found,  the  key  to  this  case  In  the 
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second  clause  of  the  will:  "I  ask  my  bua- 
band  Thomas  W.  Tresldder  to  make  provi- 
sion for  my  sod  R.  Seymour  Conklln  as  re- 
guested  by  me."  This  clause  should  be  con- 
strued In  the  light  of  all  former  wills  and 
the  circumstances  surrounding  Its  execution. 
We  hare  no  doubt  that,  when  Mr.  Tresldder 
found  that  bis  wife  had  made  a  will  favor- 
ing her  son,  he  put  before  her  the  same  the- 
ory we  find  expressed  In  his  testimony  and 
maintained  by  counsel;  that  Is,  that  the 
son  was  addicted  to  the  intemperate  use 
of  liquor,  that  to  leave  him  a  part  of  the 
property  would  be  to  unnecessarily  handicap 
a  business  that  be  bad  built  up  by  his  own 
efforts,  and  that  If  she  would  leave  the  mat- 
ter to  him  he  would  do  as  she  "requested." 
This  clause  indicates  the  true  intention  of 
the  testator.  What  had  she  "requested"? 
Not  merely  that  the  son  be  provided  for. 
If  that  were  all,  the  use  of  the  precatory 
words  was  sufficient,  and  the  words  "as  re- 
quested by  me"  are  redundant  to  that  in- 
tention. The  use  of  the  words  "as  requested 
by  me"  (and  we  must  give  every  word  a 
meaning  if  we  can)  indicates  a  way,  a  man- 
ner, or  a  method.  This,  then,  brings  us  to 
one  of  two  propositions :  Either  the  will  oper- 
ates to  totally  disinherit  the  son  (and,  in- 
deed, Mr.  Tresldder  has  put  that  construc- 
tion upon  it)  or  Its  meaning  depends  ui>on 
oral  evidence  which  It  is  Impossible  to  re- 
veal, for  it  lies  in  the  conscience  of  the  sole 
legatee.  The  will  "to  provide  *  ♦  •  as  1 
have  requested"  depends  upon  the  unex- 
pressed oral  promise  of  the  devisee.  Dan- 
gerous Indeed  would  be  the  doctrine  that 
would  sustain  a  will  of  that  kind  under  the 
admitted  facts  of  this  case.  There  seems  to 
have  been  no  particular  affection  between 
the  son  and  husband.  There  is  no  tie  of 
blood.  The  provision  quoted,  If  the  son  was 
of  tender  years  and  the  sole  beneficiary 
was  the  father,  would  be  a  natural  expres- 
sion. But  here  It  is  highly  Improbable  that 
Mrs.  Tresldder  rescinded  the  will  and  Intent 
of  years'  standing,  unless  she  had  some  spe- 
cific promise  to  do  as  she  requested.  The 
will  is  tn  a  sense  the  will,  but  not  the  whole 
will,  of  the  deceased.  It  may  be  noted  as 
a  circumstance  sustaining  our  theory  that 
the  reason— the  habits  and  111  health  of  the 
son — ^that  must  have  prompted  the  sugges- 
tion that  Seymour  be  provided  for  "as  re- 
quested" is  the  very  same  reason  urged  by 
Mr.  Tresldder  for  repudiating  the  doty  to 
provide.  The  case  of  Rollwagon  v.  Roll- 
wagon,  8  Hun,  121  (same  case,  63  N.  T.  504), 
is  similar  to  this.  The  evidence  there  show- 
ed that  there  was  no  real  love  between  the 
husband  and  wife;  that  there  was  a  bond 
of  sympathy  and  affection  between  the  de- 
ceased and  his  children;  that  the  devises 
were  exclusively  for  the  benefit  of  the  wife, 
who  proposed  the  will;  that  she  had.  ar- 
ranged and  managed  all  details  leading  up 
to  its  execution;  that  the  children  of  dece- 
dent were  not  apprised  of  what  she  was  do- 


ing or  bad  done ;  that  be  had  executed  pre- 
vious wills  dealing  fairly  with  bis  children 
and  grandchildren;  that  nothing  was  shown 
to  have  occurred  in  the  meantime  which 
could  naturally  be  expected  to  produce 
changes  in  his  intent  and  will.  These  facts, 
combined  with  his  enfeebled  condition,  jus- 
tified the  court  in  rejecting  the  will,  al- 
though there  was  no  direct  evidence  of  un- 
due Influence  to  sustain  its  Judgment 

It  Is  earnestly  maintained  that  the  burden 
of  proof  Is  on  the  contestant,  and  that  this 
burden  has  not  been  sustained.  This  is  true 
as  a  general  rule,  but  when  it  Is  shown  that 
the  will  as  proposed  Is  In  the  handwriting  of 
the  sole  beneficiary,  that,  although  he  knew 
of  the  will  In  favor  of  the  son,  he  did  not 
bring  the  fact  of  Its  repudiation  to  his  at- 
tention, that  care  was  taken  to  have  a  physi- 
cian act  as  witness  in  order  to  preserve  the 
proof  of  mental  capacity,  we  think  enough 
has  been  shown,  when  considered  in  the  light 
of  the  former  wills  and  the  admitted  attach- 
ment between  mother  and  son,  to  put  the  ex- 
ecutor to  his  proof  that  there  was  no  undue 
Influence.  It  is  our  Judgment  that  this  bur- 
den has  not  been  sustained. 

[5]  At  the  close  of  the  trial,  counsel  for 
contestant  withdrew  Ills  prayer  for  the  pro- 
bate of  the  will  offered  by  him ;  this  for  the 
evident  purpose  of  redncing  the  estate  to  one 
of  intestacy.  This  he  could  not  do.  The 
original  petition  for  probate  of  the  repudiat- 
ed will  and  Its  contest  invested  the  court 
with  Jurisdiction  of  the  estate,  and,  under 
that  proceeding,  the  court  was  vested  with 
full  authority  and  Jurisdiction  to  adminis- 
ter the  estate;  and,  it  appearing  that  the 
will  offered  by  the  contestant  is  a  valid  will, 
It  becomes  the  duty  of  the  court  to  execute 
It.  The  contestants  are  not  alone  concerned. 
The  state  has  an  Interest  in  the  administra- 
tion of  every  estate,  and  Its  courts  having 
acquired  jurisdiction  It  wUl  be  exercised  to 
the  end.  Contestant  might  have  withdrawn 
his  contest,  but  he  cannot  withdraw  bis  peti- 
tion for  probate  of  the  will  proposed  by  him. 
"It  would  be  a  strained  construction  of  the 
law  as  to  probate  of  wills  If  the  court  should 
I>e  compelled  to  hold  that,  after  a  will  was 
presented  for  probate  and  presumptively 
proven  by  the  executor  [proponent  or  con- 
testant], he  could  discontinue  the  whole  pro- 
ceedings. He  was  not  a  party  to  the  record 
with  any  such  power.  The  executor  oonld 
not  suppress  a  will  before  It  was  offered 
for  probate  or  afterwards."  Matter  of  Las- 
ak,  67  Hun,  417, 10  N.  Y.  Supp.  844 ;  Bonds  v. 
Gray,  2  Oa.  Dec.  136,  pt.  2.  This  is  espe- 
cially true  where  the  effect  of  the  waiver  or 
dismissal  would  tte  to  put  the  proponent  in 
a  better  position  than  he  would  be  in  if  he 
relied  on  the  will.  Mr.  Tresldder  has  an 
equal  interest  in  the  residue  of  the  estate 
under  the  will;  whereas,  if  the  estate  be 
intestate,  he  would  take  nothing  but  his 
own  share  of  the  community  property.  We 
have  found  no  case  bearing  directly  on  this 
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point,  but  it  may  be  resolved  by  reference 
to  the  doctrine  of  election.  A  legatee  may 
elect  to  waive  the  greater  and  take  the  lesser 
dhare,  but  be  cannot  waive  the  lesser  share 
under  a  will  and  take  a  greater  share  under 
the  statutes  of  descent.  It  it  were  so,  it 
would  be  always  possible  to  defeat  the  will 
and  intention  of  the  testator. 

The  decision  of  the  lower  court  is  affirm- 
ed, and  the  case  remanded,  with  instructions 
to  proceed  to  execute  the  will  proposed  by 
tbe  contestant 

GOSE,  CROW,  and  PARKER,  JJ.,  concur. 


(22  Idabo.  249) 

BENNETT  et  al.   v.  NOURSB  et  al. 

(Supreme  Court  of  Idaho.     July  3,  1912.     On 
Petition  for  Rehearing,  Aug.  27,  1912.) 

(Syllabut  ly  the  Court.) 

1.  Waters  and  Water  Courses  (8  30*) — Ib- 
BiOATioN— Point  of  Dtvehsion— Change. 

Under  the  provisions  of  section  3157,  Rev. 
Stat,  of  18S7,  a  person  entitled  to  the  use  of 
water  may  change  tbe  place  of  diversion,  if 
others  are  not  injured  thereby. 

FEd.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  $  20;    Dec.  Dig.  { 

2.  Waters  and  Watbb  Coubses  (|  19*)  — 
Pbiobities— Amount. 

Held,  that  the  court  erred  in  not  granting 
B.  a  water  right  of  100  inches  with  a  priority 
as  of  April  8,  1885. 

[Ed.  Note. — ^For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  !§  11,  12 ;  Dec  Dig. 
S  19*] 

3.  Waters  and  Water  Courses  ({  24*)— Ap- 
pboprtation— Place  of  Measure. 

Water  that  is  appropriated  for  irrigatior 
purposes  must  be  measured  to  the  claimant  at 
the  point  of  diversion. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  16;  Dec  Dig.  i 
24.*] 

4.  Watebb  and  Water  Coubses  (f  19*)— Ap- 

PBOPBIATOBS— RiOHT. 

Held,  that  the  court  erred  in  not  granting 
D.  a  water  right  of  160  inches  with  a  priority 
of  Mardi  31,  1885. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  $§  11,  12;  Dec  Dig. 
I  19.»] 

5.  Waters  and  Water  Courses  (|  18*)— Ib- 
bigation— Diversion  Ditch— Slough. 

An  appropriator  of  water  may  adopt  as 
his  ditch,  or  a  part  thereof,  a  depression  or 
slough,  where  it  is  feasible,  and  thus  save  the 
cost  of  the  construction  of  a  ditch. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §  10;  Dec.  Dig.  i 
18.*] 

6.  Waters  and  Water  Coubses  (S  17*)— Ap- 
propriation—Irrigation— Application  TO 
Use. 

An  appropriator  of  water  for  irrigation 
purposes  has  a  reasonable  time  in  which  to  ap- 
ply water  to  bis  land  after  conducting  it  to  the 
point  of  intended  use. 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.   §  9;    Dec.  Dig.   i 
17.*] 


7.  Waters  and  Watkb  Cottbbes  (S  17*)— Ap- 
PBOPHiATioN— Application  to  Use — ^Time. 

Held,  under  the  evidence,  that  a  period  of 
24  years  is  more  than  a  reasonable  time  in 
which  to  reclaim  tbe  160  acres  of  land  owned 
by  A.,  and  more  than  a  reasonable  time  to  pur 
the  water  intended  for  that  purpose  to  a  liene- 
ficial  use. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  9;    Dec.  Dig.  { 

8.  Waters  and  Watbb  Coubses  (I  19*)  — 
Priority- BJxTENT  of  Use. 

Held,  that  the  court  erred  in  granting  F. 
P.  A.  more  than  50  inches  of  water  with  a 
priority  as  of  April  1,  1884,  and  30  inches  with 
a  priority  as  of  March  31,  1885,  as  be  bad 
reclainted  only  about  70  acres  of  his  land  in  24 
years. 

[Ed.  Note. — ^For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  K  11,  12;  Dec  Dig. 
i  19.*] 

9.  Waters  and  Water  Coubses  (8  19*) — ^Ap- 
propriation— ^Priority  . 

The  court  erred  in  granting  L.  A.  more 
than  80  inches  of  water,  and  her  priority  of 
right  should  date  from  March  31,  1885.  (Date 
changed  on  rehearing  to  March  15,  1885.) 

[Ed.  Note. — B'or  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  SS  11,  12 ;  Dec  Dig. 
8  19.*] 

10.  Waters  and  Watbb  Coubses  (8  17*)— Ap- 
pbopriation— Amount  op  Water. 

Held,  that  A.  and  L.  were  entitled  to  100 
inches  of  water  for  the  irrigation  of  certain 
lands  held  by  them  with  a  priority  of  June  1. 
1876,  and  no  more,  since  they  had  only  reclaim- 
ed 100  acres  of  their  240-acre  tract  in  32  years. 
[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  9;  Dec.  Dig.  8 
17.*] 

(Additional  Syllahut  by  J?dttoriaI  Staff.) 

11.  Watebs  and  Wateb  Coubses  (8  19*)— Ap- 
PBOPRiATioN— Diversion. 

Where  an  association  procures  the  rights 
of  other  appropriators  on  a  stream  and  diverts 
the  water  at  the  mouth  of  a  canyon  into  a 
reservoir,  it  is  bound  to  permit  sufficient  water 
to  pass  down  the  stream  to  give  each  of  tbe 
prior  appropriators  at  tbe  head  of  the  ditch  the 
amount  of  water  awarded  to  them. 

[Bd.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  88  H.  12;  Dec  Dig. 
8  19.*] 

Appeal  from  District  Court,  Elmore  Coun- 
ty;   Edward  A.  Walters,  Judge. 

Action  between  Rlcbard  Bennett  and  oth- 
ers and  F.  A.  Nourse  and  others  to  deter- 
mine tbe  amount  and  priorities  of  water 
rights  In  and  to  Canyon  creek,  In  Elmore 
county.  From  a  decree  establishing  such 
rights,  Bennett  and  others  appeal.    Modified. 

L.  B.  Green,  of  Mountainhome,  and  Wy- 
man  &  Wyman  and  Richards  &  Haga,  all  of 
Boise  City,  for  appellants.  E.  M.  Wolfe,  W. 
C.  Howie,  and  Daniel  McLaughlin,  all  of 
Mountainhome,  for  respondents. 

SULLIVAN,  J.  This  action  Is  to  deter- 
mine the  amount  and  priorities  of  water 
rights  from  Canyon  creek,  E3more  county. 
Canyon  creek  rises  in  the  Danskln  Moun- 
tains, about  20  miles  north  of  Mountainhome, 
and  flows  In  a  southerly  direction  through 
the  foothills  and  mountains  about  12  miles 


•For  otker  cases  •••  same  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Kay-No.  Series  *  Rep'r  Indazee 
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out  upon  the  sagebrusb  plain.  At  the  mouth 
of  the  canyon  is  situated  what  Is  known  as 
the  Ake  and  Lockman  ranch.  From  that 
point  the  creek  flows  in  a  southerly  direction 
about  three  miles,  where  It  dltides,  one  fork 
going  In  a.  westerly  direction,  and  called  the 
West  fork  of  Canyon  creek,  the  other  In  a 
southerly  direction,  and  called  the  East  fork 
of  Canyon  creek. 

The  appellant  Bennett  owns  land  about 
four  miles  south  of  where  said  stream  forks, 
and  has  taken  a  ditch  out  of  the  West  fork 
of  said  creek  near  the  Junction,  which  ditch 
carries  water  to  and  upon  his  land.  The 
appellant  Dlenst  owns  land  about  six  miles 
south  of  the  Bennett  land,  and  has  been  get- 
ting water  out  of  the  East  fork  of  the  creek 
for  the  irrigation  of  his  land.  The  respond- 
ent the  Elmore  Irrigated  Farms  Association, 
a  corporation  (which  will  hereafter  be  re- 
ferred to  for  convenience  as  the  Elmore  As- 
sociation), constructed,  or  had  constructed, 
in  1891  a  reservoir  on  Rattlesnake  creek  sev- 
eral miles  easterly  from  Canyon  creek,  which 
reservoir  Is  supplied  partly  by  water  taken 
out  by  a  feeder  canal  from  Canyon  creek  at 
the  mouth  of  said  canyon,  and  partly  from 
the  waters  of  Kattlesnake  creek.  The  El- 
more Association  claims  to  have  acquired  the 
water  rights  of  several  persons  who  had 
theretofore  settled  on  Canyon  creek,  and 
have  conveyed  said  water  from  Canyon  creek 
through  Its  said  feeder  canal  to  Its  reservoir, 
and  thereafter  conveyed  It  through  distribut- 
ing canals  to  the  lands  theretofore  irrigated 
by  such  water  and  other  lands.  The  evident 
purpose  of  said  change  of  method  of  convey- 
ance of  the  water  was  to  avoid  the  loss  of 
seepage,  which  occurred  In  the  gravelly  creek 
bed;  and  it  appears  that  the  only  irrigated 
lands  on  Canyon  creek  to  which  water  is 
not  thus  conveyed  by  said  Elmore  Associa- 
tion are  the  lands  of  appellants  Bennett  and 
Dlenst  It  is  claimed  by  appellants  that  the 
change  In  the  point  of  diversion  of  the  water 
rights  of  those  who  transferred  their  rights 
to  the  Elmore  Association  has  greatly  in- 
jured them;  and  It  is  also  claimed  by  ap- 
pellants that  before  such  association  chang- 
ed the  points  of  diversion  of  said  acquired 
water  rights  the  water  which  is  now  claimed 
by  said  Elmore  Association  flowed  down  the 
creek  to  the  forks,  and  helped  to  swell  the 
volume  of  water  in  the  creek  at  the  fork, 
so  that  more  water  went  down  the  West 
fork  than  is  now  possible  with  only  a  small 
amount  of  water  at  the  forks;  and  it  is  con- 
tended that  after  the  extreme  high  water 
recedes  the  company  takes  all  of  the  water 
out  through  its  said  feeder  canal,  and  does 
not  leave  sufllcient  water  in  said  channel  to 
reach  the  appellants'  lands.  The  respondent 
Ake  first  took  water  from  the  East  fork  of 
said  creek;  but  after  appellant  Bennett's 
ditch  had  been  constructed  from  the  West 
fork  Ake  abandoned  his  ditch  from  the  E^st 
fork  and  constructed  a  new  ditch,  diverting 
water  from  the  main  creek  above  the  forks; 


and  it  is  contended  that  the  court  erred  in 
giving  Ake  the  same  priority  for  his  water 
which  is  taken  out  of  the  main  creek  as  he 
was  entitled  to  for  wates  taken  out  of  the 
East  fork,  and  that  the  change  In  the  point 
of  diversion  by  Ake  Injured  appellants.  It 
appears  that  there  was  no  conflict  between 
Ake  and  Bennett  when  Ake  took  his  water 
from  the  East  fork;  but  when  he  changed 
bis  point  of  diversion  It  is  contended  that 
Bennett  was  affected  in  the  same  manner  as 
if  Ake  had  changed  his  ditch  from  the  East 
fork  to  the  West  fork. 

After  the  Elmore  Association  had  made 
its  agreement  with  several  of  the  respond- 
ents, whereby  It  was  to  furnish  said  parties 
water  from  its  said  reservoir  in  considera- 
tion of  their  permitting  said  association  to 
divert  the  water  at  the  mouth  of  the  canyon, 
and  thus  change  the  point  of  diversion  from 
said  stream  of  the  water  rights  of  said  re- 
spondents, it  is  contended  that  said  change 
has  greatly  injured  the  appellants.  The 
question  Is  thus  presented  to  the  court  wheth- 
er such  change  In  point  of  diversion  may 
be  made,  where  others  are  Injured  thereby. 

[1]  The  approprlator  of  water,  or  ills  suc- 
cessor In  interest,  may  change  the  place  of 
diversion.  If  the  rights  acquired  by  others 
are  not  thereby  interfered  with  by  the  change, 
and  no  injury  results  to  other  approprlators 
therefrom.  See  section  3  of  an  act  to  reg- 
ulate the  use  of  water,  Sess.  Laws  1881,  p. 
267,  section  3157,  Rev.  Stat  of  18S7,  and 
section  3247,  Rev.  Codes.  Section  3157,  Rev. 
Stat  of  1887,  was  in  force  at  the  time  the 
changes  referred  to  were  made.  That  sec- 
tion provides  that  an  approprlator  may 
change  the  place  of  diversion,  if  others  are 
not  Injured  by  such  change.  It  thms  clearly 
appears  tliat  the  policy  of  the  Legislature 
was  to  permit  a  change  in  the  point  of  diver- 
sion. If  such  change  Injured  no  subsequent 
approprlator.  A  subsequent  approprlator  has 
a  vested  right,  as  against  his  senior,  to  in- 
sist upon  a  continuance  of  the  conditions 
that  existed  at  the  time  be  made  his  ap- 
propriation, provided  a  change  would  injure 
the  subsequent  approprlator.  See  Baer  Bros., 
etc.,  Co.  V.  Wilson,  38  Colo.  101,  88  Pac.  2C5; 
Handy  Ditch  Co.  v.  Louden  Irr.  Canal  Co., 
27  Colo.  515,  62  Pac.  847;  MiUs  Irrigation 
Manual,  p.  68. 

Wiel  on  Water  Rights  (3d  Ed.)  |  302,  states 
as  follows:  "A  subsequent  approprlator  has 
a  vested  right  against  his  senior  to  insist 
upon  the  continuance  of  the  conditions  that 
existed  at  the  time  he  made  his  appropria- 
tion. 'A  second  approprlator  has  a  right  to 
have  the  water  continue  to  flow  as  it  flowed 
when  he  made  his  appropriation.'  The  sub- 
sequent approprlator  is  entitled  to  the  sur- 
plus, and  any  attempt  of  the  prior  approprla- 
tor to  make  a  sale  of  such  surplus  to  some 
one  else,  to  the  Injury  of  existing  approprla- 
tors, though  subsequent,  is  of  no  avail." 

Under  the  statute  and  decisions,  a  prior 
approprlator    has   no   right   to   change   the 


Digitized  by 


Google 


1040 


125  PACIFIC  REPORTER 


(IdAbo 


point  of  diversion,  when  It  will  In  any  man- 
ner injure  a  subsequent  approprlator. 

[2,  31  (1)  It  Is  first  contended  that  the  court 
erred  In  a-v^^ardlng  to  Bennett  160  Inches 
with  a  priority  as  of  May  1,  1886,  Instead 
of  240  inches  as  of  April  8,  1885.  It  appears 
from  the  evidence  that  the  land  owned  by 
Bennett  was  first  owned  by  one  Tregaskls, 
and  that  he  filed  In  the  of9ce  of  county  re- 
corder of  Alturas  county,  which  county  then 
Included  Elmore  county,  a  water  right  no- 
tice, dated  AprH  8,  1885;  and  the  evidence 
shows  that  he  and  a  man  by  the  name  of 
Field  constructed  a  ditch,  taking  water  from 
said  Canyon  creek  upon  the  land  now  owned 
by  Bennett,  and  that  he  raised,  a  crop  of 
about  15  or  20  acres  of  barley  or  rye  on 
the  land  that  year;  that  said  ditch  was  of 
sufiiclent  capacity  to  carry  water  for  the 
proper  irrigation  of  said  land,  and  carried 
approximately  400  inches,  and  has  not  been 
enlarged  since  Bennett  bought  Tregaskls' 
land  and  right  therein  in  1887.  There  Is 
evidence  which  shows  that  Tregaskls  was 
actually  diverting  water  through  said  ditch 
in  the  fore  part  of  May,  1885.  That  being 
true,  bis  right  would  relate  back  to  the  8th 
of  April,  1885,  the  date  of  his  notice;  and 
the  court  erred,  in  not  giving  him  a  right 
as  of  that  date.  Bennett's  ditch  is  about 
four  miles  in  length;  and  it  is  contended 
that  the  loss  of  water  turned  in  at  the  b&A 
of  the  ditch  is  about  one-half  before  it  react  - 
es  the  land,  and  that  it  requires  an  incn 
to  the  acre  to  properly  irrigate  said  land 
after  the  water  reaches  the  land,  and  that 
Bennett  ought  to  have  been  awarded.  240 
inches  at  the  head  of  his  ditch.  Wf  are  not 
disposed  to  change  the  finding  of  the  court 
upon  this  point,  for  it  stands  every  water 
user  in  band  to  construct  bis  ditch  so  that 
there  will  be  the  least  possible  waste  of 
water;  and,  no  doubt,  by  either  piping  or 
cementing  portions  of  the  ditch  where  the 
greatest  waste  occurs  Bennett  can  save  much 
of  his  water.  In  the  decision  of  this  court 
in  Stickney  t.  Hanrahan,  7  Idaho,  424,  63 
Pac.  189,  it  was  held  that  water  ai^roprlat- 
ed  for  Irrigation  must  be  measureo  at  the 
point  of  diversion. 

[4,  t]  (2)  It  is  next  contended  that  the 
court  erred  In  fixing  John  Dienst's  priorities 
130  Inches  as  of  April  1,  1885,  and  30  inches 
as  of  April  1,  1886.  The  evidence  shows 
that  Dienst  entered  his  land  in  the  fah 
of  1884,  and  that  he  first  put  water  on  the 
land  in  March,  1885,  by  putting  a  dam  In 
the  creek  and  running  the  water  out  through 
sloaghs  upon  bis  land;  that  he  irrigated 
about  50  or  60  acres  that  year  in  that  way; 
but  it  is  contended  by  counsel  for  respond- 
ents that,  as  Dienst  did  not  make  a  ditch  to 
divert  the  water  from  said  creek  prior  to 
April,  1886,  but  conducted  it  through  sloughs, 
bis  right  could  not  date  prior  to  the  comple- 
tion of  bis  ditch.  There  is  nothing  in  that 
contention.  This  court  has  held,  in  Parke 
v.   Boulwate,  7  Idaho,  490,  63  Paa  1045, 


tliat  one  may  adoiit  as  a  part  of  his  ditch 
a  depression  or  slough.  In  case  he  can  use 
such  slough  in  place  of  a  ditch,  through 
which  to  run  water  to  irrigate  his  land,  he 
may  do  so,  and  thus  save  the  cost  of  the 
construction  of  a  ditch.  The  appelant 
Dienst  constructed  a  dam  and  diverted  the 
water  Into  a  natural  channel,  and  thereby 
raised  wild  bay  on  50  or  60  acres  of  his  land, 
and  thereafter  constructed  ditches.  It  is 
stated  in  1  Wiel  on  Water  Rights,  {  388, 
that  a  person  making  an  appropriation  of 
water  from  a  natural  stream  need  not  con- 
struct any  headgate  at  the  place  of  diver- 
sion; and  if  a  simple  cut  will  accomplish  the 
purpose  of  diverting  the  water  from  the 
stream  it  is,  if  accompanied  with  a  benefi- 
cial use,  a  good  appropriation  as  against 
others  making  a  subsequent  diversion  and 
use.  Under  the  evidence,  the  court  erred  in 
not  decreeing  to  appellant  Dienst  a  water 
right  for  160  Inches,  delivered  at  the  head 
of  his  ditch,  as  of  March  31,  1885. 

[6-t]  (3)  It  is  next  contended  that  Frank 
P.  Ake  owned  individually  160  acres  of  land, 
and  that  only  about  70  acres  of  said  land 
had  been  irrigated  at  the  time  of  the  trial. 
It  appears  from  the  evidence  that  Ake  lo- 
cated on. said  land  in  1883  and  took  water 
out  upon  the  lan<-  in  1884,  and  constructed 
a  ditch,  diverting  water  from  the  East  fork 
of  said  creek,  and  that  be  Irrigated  a  few 
acres  from  such  ditch  during  the  season  of 

1884.  In  1885  be  irrigated  about  10  acres 
all  together.  Only  about  40  acres  could  be 
Irrigated  from  the  first  ditch  made.  He  did 
not  file  on  his  land  until  March,  1885.  In 
the  fall  of  that  year  be  constructed  a  new 
ditch,  diverting  water  from  the  main  ditch 
above  the  forks,  and  thereupon  abandoned 
the  oW  ditch,  constructed  in  1884.  He  con- 
structed the  ditch  in  1885  so  that  he  could 
get  water  on  more  of  bis  land  than  he  could 
through  the  ditch  constructed  in  1884. 
Through  the  ditch  constructed  in  the  fall  of 

1885.  he  first  used  water  upon  his  land  in 

1886.  He  could  not  Irrigate  more  than  40 
or  50  acres  of  his  land  from  the  ditch  first 
made,  and  from  1884  to  the  time  of  the 
trial  (which  was  in  1908)  he  had  only  placed 
under  cultivation  about  70  acres  of  his  en- 
tire tract  of  160  acres,  and  the  court  award- 
ed him  210  inches.  Thus,  In  a  period  of 
24  years,  he  bad  reclaimed  not  quite  half  of 
bis  160  acres  of  land,  and  the  court  awarded 
him  210  inches  of  water  therefor;  135  inches 
thereof  dating  from  April  1,  1884,  and  75 
Inches  as  o'.  March  1,  1885.  This  court  held, 
in  Conant  v.  Jones,  3  Idaho,  600,  32  Pac. 
250,  that  an  approprlator  of  water,  after 
conducting  the  same  to  the  point  of  Intended 
use,  had  a  reasonable  time  in  which  to  ap- 
ply it  to  such  intended  use.  It  was  not  in- 
tended by  that  decision  to  give  an  appro- 
prlator a  quarter  of  a  century  in  which  to 
apply  water  to  a  beneficial  use.  Under  the 
evidence,  the  court  erred  in  granting  Frank 
P.  Ake  210  inches  of  water.    Under  all  of 
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the  eyldenoe,  we  fhlnk  said  respondent  la 
entitled  to  not  more  than  50  inches  of  water 
from  April  1,  1884,  and  30  inches  from 
March  31,  1885. 

[I]  (4)  Tt  is  next  contended  that  the  conrt 
erred  In  awarding  Laura  Ake  160  inches  as 
of  March  15,  1885,  for  the  IrrigaUon  of  160 
acres  of  land.  Said  land  was  entered  by 
ber  in  November)  1884,  and  she  irrigated  a 
few  acres  thereof  in  1885.  Only  about  60 
or  70  acres  of  said  160  acres  had  been  re- 
claimed or  was  under  cultivation  at  the  time 
of  the  trial  of  this  case  in  190&  It  also 
appears  that  she  receives  her  water  through 
the  same  ditches  as  does  her  husband,  Frank 
P.  Ake,  and  it  Is  contended  that  her  water 
right  should  date  from  the  spring  of  1886 
and  be  limited  to  80  Inches,  which  amount 
of  water,  It  is  contended,  will  be  abundant 
for  the  irrigation  of  the  60  or  70  acres  which 
has  been  under  cultivation  in  the  24  years 
that  have  elapsed  -since  she  first  made  her 
appropriation.  Laura  Ake  and  Frank  P. 
Ake  receive  their  water  from  the  same 
ditch  or  ditches.  The  ditch  constructed  in 
1884,  some  40  rods  below  said  forks  of  said 
creek,  diverted  water  from  said  East  fork. 
The  ditch  which  was  constructed  in  the  fall 
of  1885  and  first  used  in  1886  did  not  di- 
▼rart  water  from  the  BJast  fork,  but  was  high- 
er up  the  stream,  and  diverted  water  from 
the  main  channel  above  said  forks.  The 
reason  for  making  that  change,  as  testified 
to  by  Frank  P.  Ake,  was  that  the  new  ditch 
would  cover  higher  ground  and  a  larger 
acreage,  and  that  there  was  a  good  head  of 
water  at  the  head  of  the  last  ditch  construct- 
ed, when  there  was  not  any  at  the  head  of 
the  flrs^-constructed  ditch  down  the  stream. 
The  evidence  shows  that  Laura  Ake  first 
used  water  on  her  land  in  March,  1886,  and 
irrigated  during  that  season  4  or  5  acres 
thereof,  which  water  she  diverted  from  the 
stream  through  Frank  P.  Ake's  ditch.  In 
the  fall  of  1886  a  new  ditch  was  constructed 
that  would  cover  more  land;  but  water  was 
not  diverted  through  it  until  the  spring  of 
1886.  From  all  of  the  evidence,  it  appears 
that  she  had  only  reclaimed  about  60  or 
70  acres  of  her  160-acre  tract  at  the  time 
of  the  trial  of  this  case  in  1908.  It  is  the 
established  rule  of  decision  in  this  state  that 
an  approprlator  of  water  for  irrigation  pur- 
poses, after  conducting  the  water  to  the 
point  of  intended  use,  has  a  reasonable 
length  of  time  to  apply  it  to  such  intended 
use  (see  Conant  v.  Jones,  3  Idaho,  606,  32 
Pac.  250),  and  we  think  a  quarter  of  a  cen- 
tury is  more  than  a  reasonable  time  for  that 
purpose;  and  from  aU  of  the  -  evidence  the 
court  erred  In  granting  Laura  Ake  more 
than  80  Inches  of  water,  which  right  should 
date  March  31,  1885. 

[II]  (5)  Ake  and  Lockman  were,  .given  100 
inches  of  water  from  June  1,  1876,  and  140 
inches  from  March  1,  1886.  The  land  claim- 
ed by  Ake  and  Lockman  consisted  of  240 
acres  of  school  land,  being  a  part  of  section 
125P.-«6 


36.  It  was  purchased  from  the  state  at  a 
public  land  sale  on  November  9, 1001.  It  ap- 
pears from  the  evidence  that  a  part  of  said 
land  had  been  Irrigated  for  ab6ut  25  years 
before  it  was  purchased  from  the  state,  and 
the  respondents,  knowing  that  it  was  school 
land  all  of  that  time,  cultivated  it  as  if  it 
were  their  own,  taking  all  of  the  proceeds 
therefrom  during  such  period  of  time  without 
paying  any  rental  whatever  to  the  state. 

It  Is  contended  by  counsel  for  appellant 
that  the  only  persona  who  were  entitled  to 
divert  water  from  said  Canyon  creek  for  ir- 
rigation purposes  were  those  "owning  and 
claiming  any  lands  situated  on  the  banks  of 
or  in  the  vicinity  of  any  stream,"  as  pro- 
vided by  the  tenth  section  of  the  act  of  the 
Legislature  of  the  territory  of  Idaho,  relating 
to  water  rights.  See  Sess.  Laws  1881,  p. 
269.  Said  section  is  as  follows:  "All  per- 
sons, companies,  and  corporations,  owning  or 
claiming  any  lands  situated  on  the  banks  or 
In  the  vicinity  of  any  stream,  shall  be  en- 
titled to  the  use  of  the  waters  of  such  stream 
for  the  purpose  of  irrigating  the  land  so 
held  or  claimed." 

In  1876,  when  a  part  of  said  Ake  and  Lock- 
man  land  was  first  Irrigated,  the  land  did  not 
belong  to  the  state,  for  the  reason  that  Idaho 
was  then  a  territory  and  not  a  state.  How- 
ever, sections  16  and  36  of  each  township 
had  been  reserved  for  school  purposes  by 
the  provisions  of  section  1946,  Rev.  Stat,  of 
the  U.  S.  Idaho  was  not  admitted  as  a  state 
until  about  14  years  after  the  first  irrigation 
of  said  land.  Under  the  Idaho  admission 
act,  sections  16  and  36  in  each  township 
were  granted  to  the  state  as  school  lands. 
It  appears  from  the  evidence  that  about  100 
acres  of  said  land  claimed  by  Ake  and  Lock- 
man  had  been  reclaimed  in  1876,  and  were  ir- 
rigated and  produced  a  crop  each  year  from 
that  date  until  Idaho  was  admitted  as  a 
state.  Ake  and  Lockman  continued  to  culti- 
vate and  crop  said  land  from  the  time  Ida- 
ho became  a  state  until  the  8th  of  Novem- 
ber, 1901,  when  they  purchased  said  land 
from  the  state.  They  were  at  least  claiming 
the  right  to  the  possession  of  said  land-dur- 
ing  all  of  that  time.  And  after  Idaho  be- 
came a  state  the  state  was  then  the  only 
party  that  could  complain  of  their  holding, 
cropping,  and  cultivating  said  laud.  The 
water  they  used  each  year  during  that  time 
for  the  irrigation  of  said  land  was  certain- 
ly not  used  by  any  other  person.  Under  all 
of  the  facts,  we  conclude  that  they  are  en- 
titled to  100  inches  of  water  for  the  irriga- 
tion of  said  land  with  a  priority  as  of  June 
1,  1876,  and  no  more,  as  the  evidence  shows 
they  had  Irrigated  only  about  100  acres  of 
the  land  up  to  the  time  this  action  was  tried 
in  the  district  court.  Conceding  that  suf- 
ficient water  bad  been  taken  out  on  said  land 
In  1876  to  irrigate  the  entire  tract,  they 
would  certainly  not  have  been  entitled  to 
more  than  sufficient  to  irrigate  the  amount 


Digitized  by 


Google 


1042 


125  PACIFIC  REPORTER 


(Idabo 


of  land  they  had  reclaimed  In  the  32  years 
up  to  the  date  of  the  trial,  which  was  In 
1908 ;  and  32  years  was  certainly  more  than 
a  reasonable  time  for  the  purpose  of  reclaim- 
ing said  tract  of  land.  If  they  reclaimed 
only  100  acres  In  32  years,  at  that  rate  per 
annum  It  would  require  a  half  century  to  re- 
claim the  whole  tract;  and  when  this  court 
laid  down  the  rule.  In  Conant  v.  Jones,  3 
Idaho,  606,  32  Pac.  250,  that  an  approprlator 
of  water  for  Irrigation  purposes,  after  con- 
ducting water  to  the  point  of  Intended  use, 
had  a  reasonable  time  In  which  to  apply  It 
to  such  use  It  did  not  Intend  to  hold  that  a 
half,  or  even  a  quarter,  of  a  century  was  a 
reasonable  time  for  that  purpose.  As  to 
what  Is  a  reasonable  time  must  be  deter- 
mined upon  the  facts  of  each  case. 

(6)  Some  question  Is  raised  as  to  the  water 
right  of  C.  T.  Rohrer,  which  right  had  been 
decreed  to  the  Elmore  Association  with  a  pri- 
ority as  of  May  1,  1885,  for  230  Inches.  The 
evidence  is  conflicting  in  regard  to  this  right 
Rohrer  testifies  that  he,  with  three  other 
parties,  constructed  a  ditch  In  April,  1885, 
and  that  said  ditch  would  cover  about  230 
acres  of  his  land,  and  that  he  first  turned 
water  on  said  land  through  said  ditch  In  the 
latter  part  of  April,  1885.  This  evidence 
sustains  said  finding  of  the  court. 

[11]  If  the  Elmore  Association. has  procur- 
ed the  rights  of  other  appropriators  on  said 
stream  and  diverted  the  water  at  the  mouth 
of  the  canyon  and  turned  It  Into  its  reser- 
voir. It  must  let  sufficient  water  pass  down 
the  stream  to  give  each  of  the  appellants  at 
the  head  of  his  ditch  the  amount  of  water 
above  awarded  to  them. 

As  above  held,  the  appellant  Bennett  Is 
entitled  to  have  delivered  to  bim  at  the  head 
of  his  ditch  160  Inches  of  water  with  a  prior- 
ity as  of  April  8,  1885,  and  the  decree  of  the 
trial  court  must  be  modified  to  that  extent. 
The  appellant  DIenst  Is  entitled  to  a  water 
right  of  160  inches  with  a  priority  as  of 
March  31,  1885,  the  water  to  be  delivered 
at  the  head  of  his  ditch,  and  the  decree  mnst 
be  modified  accordingly. 

As  to  the  other  rights  referred  to  In  this 
opinion,  the  decree  must  be  modified  as 
above  Indicated;  and  the  cause  is  remanded, 
with  Instructions  to  the  trial  court  to  amend 
its  findings  and  decree  In  accordance  with 
the  views  herein  expressed.  Costs  are 
awarded  to  the  appellants. 

STEWART,  0.  J.,  and  AILSHIB,  X,  con- 
cur. 

On  Petition  for  Rehearing. 

8UIXIVAN,  J.  A  petition  for  a  rehearing 
ht.8  been  filed  in  this  case,  in  which  It  Is  ear- 
nestly contended  that  Laura  Ake's  water 
right  of  18  Inches  should  be  dated  as  of 
March  15,  1885,  instead  of  March  31,  1885, 
as  held  by  this  court  In  the  original  opinion. 


Upon  a  re-examination  of  all  the  evidence 
In  regard  to  her  water  right,  we  have  con- 
cluded to  amend  or  modify  the  former  opin- 
ion In  regard  to  her  said  water  right  to  date 
from  March  15,  1885,  Instead  of  March  31, 
1885,  as  originally  held.  The  record  con- 
tains some  evidence  that  the  water  was  first 
applied  to  her  land  about  the  middle  of 
March,  1885.  The  original  opinion  of  this 
court  In  this  case  will  therefore  be  modified 
as  above  Indicated,  dating  Laura  Ake's  right 
as  of  March  15,  1885.  In  this  view  of  the 
case.  It  will  not  be  necessary  to  grant  a  re- 
hearing, as  all  that  was  aslced  for  by  the  re- 
hearing Is  hereby  granted. 

STEWART,  C.  J.,  and  AILSHIE,  J.,  con- 
cur. 

(ZZ  Idaho,  S87) 
STATE  V,  LAYMAN. 
(Supreme   Court   of  Idaho.     Aug.  21,   1912.) 

(Svllabut  hy  the  Court.) 

1.  Cbiuinal  Law  ({  238*)  —  Pbelimisabt 
Examination— StrrFiciENCT   of   Evidence. 

Beld,  tliat  the  committing  magistrate  did 
not  abuse  his  discretion  in  requiring  the  de- 
fendant to  appear  for  trial  in  the  district 
court 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  493;    Dec.  Dig.  g  238.*] 

2.  Criminal  Law  ({  238*)  —  Pbjeuminabt 
Examination— SuFFiciENCT  of   Evidence. 

It  is  not  necessary  for  the  committing 
magistrate  to  be  convinced  beyond  a  reason- 
able doubt  that  one  accused  of  crime  is  guilty 
thereof;  but  If  from  all  of  the  evidence  he 
has  reasonable  or  probable  cause  to  believe, 
and  does  believe,  that  the  accused  ia  guilty 
it  is  his  duty  to  bold  him  for  triaL 

(Eid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  493;    Dec.  Dig.  f  238.*] 

8.  Intoxicating   Liquors    (J   218*)— Cbimi- 

NAL   PBOSECOTIONS— INFOBMATION. 

Held,  that  the  information  sufficiently 
charges  the  crime  of  which  the  defendant  was 
convicted. 

[Ed.  Note. — For  other  cases,  see  Intozicating 
Liquors,  Cent  Dig.  If  255-257:  Dec.  Dig.  1 
213.*] 

4.  Criminai.  Law  (§  808V4*)—Tbiai.— Delib- 
erations op  Jury— Taking  Law  Books  to 
Jury  Room. 

Where  counsel  for  defendant  suggests  to 
the  court  that  the  jury  be  permitted  to  take 
to  the  jury  room  the  Session  Laws  contain- 
ing the  sections  of  the  statute  under  which 
the  prosecution  was  had,  and  the  court  grants 
the  request  and  declines  to  give,  in  addition 
thereto,  instructions  covering  the  sections  of 
the  statute  referred  to,  held,  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  I  1811;    Dec.  Dig.  |  808%.*] 

5.  Intoxicating  Liquors  (S  236*)— Crimi- 
nal Prosecution  —  SuFPiciENCT  of  Evi- 
dence. 

Held,  that  the  evidence  is  sufficient  to 
support  the  verdict. 

[Kd.  Note.— For  other  cases,  see  Intoxicat- 
ing Liquors,  Cent.  Dig.  {{  300-322;  Dec.  Dif. 
i  2.36.*] 
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Appeal  from  District  Court,  Fremont  Coun- 
ty;  James  Q.  Gwinn,  Judge. 

Herman  Layman  was  conTlcted  of  main- 
taining a  common  nuisance  In  keeping  for 
sale,  delivery,  or  distribution,  in  violation  of 
law,  intoxicating  liquors,  and  was  sentenced 
to  pay  a  fine  of  |500,  and  appeals.    Affirmed. 

Mlllsaps  &  Moon,  of  St.  Anthony,  for  appel- 
lant. D.  C.  McDougall,  Atty.  Gen.,  J.  H. 
Peterson  and  O.  M.  Van  Duyn,  Asst.  Attys. 
Gen.,  and  B.  H.  Miller,  of  St  Anthony,  for 
the  State. 

SULLIVAN,  J.  The  defendant  was  con- 
victed of  maintaining  a  common  nuisance, 
and  was  ■  charged  by  the  information  with 
willfully  and  unlawfully,  within  a  prohibition 
district,  maintaining  a  place  where  intoxicat- 
ing liquors  were  sold,  furnished,  delivered, 
given  away,  or  otherwise  disposed  of,  In  vio- 
lation of  law,  and  was  sentenced  to  pay  a 
fine  of  $500,  and,  in  default  of  payment,  was 
ordered  to  be  confined  in  the  county  Jail  un- 
til said  flue  be  paid,  at  the  rate  of  $2  per  day. 
A  motion  for  a  new  trial  was  denied,  and  this 
appeal  is  from  the  judgment  and  order  de- 
nying a  new  trial. 

[t,  2]  Numerous  errors  are  assigned  and  a 
reversal. of  the  judgment  demanded.  On  the 
filing  of  the  information  in  the  district  court, 
counsel  for  appellant  moved  to  set  aside  and 
quash  the  information,  on  the  ground  that 
the  depositions  taken  at  th.e  preliminary  ex- 
amination were  not  sufficient  to  justify  the 
committing  magistrate  in  binding  the  defend- 
ant over  to  the  district  court.  We  think  the 
testimony  introduced  in  the  preliminary  ex- 
amination was  sufflcient  to  satisfy  the  com- 
mitting magistrate  that  a  crime  had  been 
committed,  and  that  there  was  reasonable 
and  probable  cause  to  believe  that  the  de- 
fendant committed  it,  and,  that  being  true,  it 
was  the  duty  of  the  magistrate  to  hold  the 
petitioner  for  trial,  and  it  was  not  an  abuse 
of  his  discretion  to  do  so. 

This  court  held.  In  Re  Squires,  13  Idaho, 
624,  02  Pac.  754,  that  "by  'reasonable  or  prob- 
able cause'  is  meant  such  evidence  as  wotild 
lead  a  reasonable  person  to  believe  that  the 
accused  party  has  probably  or  likely  commit- 
ted the  offense  charged,"  and  that  the  phrasn 
"reasonable  or  probable  cause,"  as  used  in 
subdivision  7  of  section  8354,  Rev.  Stat.  1887, 
is  not  equivalent  to  the  phrase  "beyond  a 
reasonable  doubt." 

The  statute  under  which  this  prosecution 
was  had  is  commonly  known  as  the  "Seardi 
and  Seizure  Act,"  passed  by  the  Eleventh 
Session  of  the  Legislature.  See  Sess.  Laws 
1811,  p.  31.  The  learned  counsel  for  the  de- 
fendant argues  that,  as  the  liquor  found  was 
in  a  private  residence,  under  no  circumstance 
could  that  be  construed  to  be  sufflcient  evi- 
dence to  make  a  prima  facie  case  under  said 
statute,  and  that  a  prima  facie  case  must  be 
made  liefore  the  committing  magixtrnte  has 
any  authority  to  bind  the  defendant  over  to 


the  district  court.  On  a  careful  examination 
of  the  evidence  produced  at  the  preliminary 
examination,  it  Is  revealed  that  there  was 
circumstantial  evidence,  aside  from  the  mere 
finding  of  liquor  at  the  residence  of  defend- 
ant, suffldent  to  Justify  the  committing  mag- 
istrate in  binding  the  defendant  over  to  the 
district  court.  One  hundred  and  twenty-five 
half  pint  bottles  of  liquor  were  found  at  the 
residence  of  the  defendant,  and  the  finding  of 
this  quantity  of  liquor  in  half  pint  bottles  is 
a  circumstance  which  goes  to  show  that  the 
defendant  was  engaged  in  disposing  of  such 
liquor.  Would  a  private  party,  keeping  liq- 
uor in  his  residence  for  his  own  use,  t>e  apt 
to  purchase  125  half  pint  bottles  when  1,  2, 
or  3  would  have  been  sufflcient  for  him?  The 
fact  that  the  whisky  was  kept  in  half  pint 
bottles,  a  quantity  commonly  sold  and  easily 
handled,  is  a  circumstance  Itself  that  the 
magistrate  might  take  into  consideration  in 
determining  whether  or  not  the  defendant 
was  engaged  in  the  practice  of  selling  liquor. 
A  wide  discretion  must  be  given  to  a  commit- 
ting magistrate  in  binding  over;  and,  In  or- 
der to  vacate  and  nullify  his  action  in  this 
regard,  it  must  be  shown  that  such  action 
was  a  plain  case  of  abuse  of  discretion. 

Counsel  for  appellant  cites  the  cases  o.'. 
State  V.  White,  71  Kan.  356,  80  Pac.  680,  f- 
Ann.  Cas.  132,  and  Rice  v.  State,  5  Okl.  Or. 
68, 113  Pac.  203,  which  were  In  effect  that  the 
mere  possession  of  whisky,  without  proof  of 
the  purpose  for  which  it  is  held,  is  not  suffi- 
cient to  sustain  a  conviction  of  one  charged 
with  having  whisky  in  his  possession  for  un- 
lawful purposes.  Those  cases  lay  down  thfr 
rule  applicable  to  the  trial  of  a  defendant; 
charged  with  the  offense  of  Illicitly  selling 
liquor,  where  the  defendant  must  be  proven 
guilty  beyond  a  reasonable  doubt,  but  have 
no  reference  whatever  to  the  proceedings  at  a 
preliminary  hearing,  where  the  act  complain- 
ed of  need  not  be  proven  beyond  a  reasonable- 
doubt.  The  court  did  not  err  in  overruling 
said  motion. 

[3]  It  is  next  contended  that  the  court 
erred  in  overruling  defendant's  demurrer  to- 
the  information.  It  is  contended  that  the  in- 
formation is  defective  in  not  alleging  any  of- 
fense, or  In  not  stating  facts  sufflcient  to  con- 
stitute a  probable  offense.  There  is  no  merit 
in  this  contention,  as  the  information  is  am- 
ply sufficient  to  charge  the  defendant  with 
the  offense  of  which  he  was  convicted,  and  it 
is  couched  in  language  so  plain  as  to  leave- 
no  doubt  as  to  the  crime  charged.  The  charg- 
ing part  of  the  complaint  is  as  follows: 
"That  the  said  Herman  Layman  ♦  •  • 
did  then  and  there,  willfully  and  unlawfully, 
within  a  prohibition  district,  occupy,  main- 
tain, and  control  a  certain  place  where  intox- 
icating liquors. were  sold,  delivered,  furnish- 
ed, given  away,  or  otherwise  disposed  of,  in- 
violation  of  law,  and  where  persons  were  per- 
mitted to  resort  for  the  purpose  of  drinking 
intoxicating  liquors  as  a  beverage,  and  where 
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intoxicating  liquors  were  kept  for  sale,  deliv- 
ery, or  distribution  and  disposal,  in  violation 
of  law,"  etc. 

[4]  It  is  contended  that  the  court  erred  in 
permitting  the  Jury  in  this  case  to  take  with 
them  to  the  jury  room  a  copy  of  the  Session 
Laws  containing  the  statute  under  which  the 
prosecution  was  had.  On  an  examination  of 
the  record,  it  reveals  the  fact  that  it  was  de- 
fendant's own  counsel  who  made  the  sugges- 
tion that  the  jury  take  the  Session  Laws  to 
the  Jury  room  for .  the  purpose  of  reading 
said  sections,  and  counsel  will  not  be  permit- 
ted to  take  advantage  of  an  error  made  by 
the  court  on  his  own  request.  It  was  error 
for  the  court  to  permit  the  Jury  to  take  said 
Session  Laws  to  the  Jury  room;  but  it  was 
not  reversible  error,  as  it  was  done  at  the  re- 
quest of  counsel  for  the  defendant. 

It  is  also  contended  that  it  was  error  for 
the  court  to  refuse  to  give  certain  Instruc- 
tions offered  by  the  defendant.  However,  as 
said  instructions  were  substantially  a  copy  of 
the  sections  of  the  statute  above  referred  to, 
the  Jury  was  given  the  t>eneflt  of  said  in- 
structions by  permitting  them  to  take  the 
Session  Laws  containing  them  to  the  Jury 
room. 

[S]  It  is  next  contended  that  the  evidence 
is  not  sufficient  to  sustain  the  verdict.  The 
evidence  shows  that  the  deputy  sheriff  search- 
ed tbe  premises  of  the  defendant  on  the  date 
alleged  in  tbe  information,  and  found  an 
empty  barrel  and  125  bottles  of  whisky  on 
the  premises.  The  bottles  of  whisky  were 
found  in  a  wardrobe  in  a  bedroom  in  the  resi- 
dence. The  bottles  were  lying  on  a  shelf,  and 
were  in  pasteboard  boxes,  except  about  25  or 
30,  which  were  not  inclosed  in  boxes.  On  the 
premises  were  found  10  or  15  enu)ty  barrels 
similar  to  the  one  Introduced  in  evidence. 

One  witness  testlQed  that  he  had  seen  peo- 
ple going  to  the  defendant's  house  at  various 
times  in  the  day  and  night;  that,  perhaps, 
three  would  go  to  tbe  house,  and  one  would 
leave  the  other  two  and  go  into  tbe  house, 
and  the  other  two  would  go  up  the  street, 
where  the  third  party  would  Join  them  later. 
He  also  testified  that  he  had  seen  individuals 
go  there  at  early  hours  in  the  morning  and 
late  at  night ;  that  Individuals  with  carriages 
and  conveyances  of  different  kinds  wonld 
drive  up  there,  and  one  of  them  would  leave 
the  other  in  the  carriage  and  go  to  the  house 
of  defendant,  and  when  he  returned  he  would 
have  a  box  with  him,  perhaps  a  foot  and  a 
half  square. 

Another  witness  testified  that  he  had  fre- 
quently seen  persons  go  to  the  defendant's 
residence;  that  he  saw  one  party  drive  up  to 
within  two  rods  of  the  entrance  of  the  house, 
saw  defendant  come  from  his  residence,  go 
up  to  the  buggy,  take  out  of  his  pocket  a 
small  parcel  and  throw  it  into  the  buggy,  and 
the  occupant  thereof  put  his  hand  in  his 
pocket  and  hand  something  to  defendant,  and 


defendant  put  his  hand  in  his  pocket  and 
walk  back  to  the  house;  that  the  parcels 
thus  transferred  were  from  five  to  seven 
inches  In  length  and  from  four  to  five  in 
width,  and  were  wrapped  in  paper. 

Othei-s  testified  that  they  saw  parties  drive 
up  to  defendant's  house  and  stop  by  a  tele- 
phone pole;  that  defendant  came  from  his 
residence  and  handed  them  a  package,  then 
returned  to  the  bouse  and  got  another  pack- 
age and  delivered  It  in  the  same  way.  An- 
other witness  testified  that  he  is  a  drayman, 
and  delivered  the  defendant,  at  his  residence, 
shipments  composed  of  barrels,  marked 
"Beer." 

The  defendant  failed  and  refused  to  intro- 
duce any  evidence  on  his  own  betuklf.  We 
think  the  evidence  sufficient  to  support  the 
verdict 

Other  errors  are  assigned,  which  we  have 
considered,  but  shall  not  refer  In  detail  to 
them  here. 

We  find  no  reversible  error  In  the  record, 
and  the  Judgment  must  be  affirmed;  and  It  is 
so  ordered. 

STEWART,  C.  J.,  concurs.  AILSHIB,  J, 
concurs  in  the  conclusion. 


Oa  CaL  39S) 
SCHWARTZ  ▼.  CALIFORNIA  GAS  &  E2iEG- 
TRIO  CORPORATION  et  aL 
(Sac  1,827.) 

(Supreme  Court  of  California.    Aug.  8.  1912. 
Rehearing  Denied  Aug.  31,  1912.) 

1.  NkGLIGENCB   (I  140*)— INJTTBT  TO  H0B8B— 

iNSTBUcnoNs— Pboximatb  Cause. 

In  an  action  for  injuries  to  a  horse,  caus- 
ed by  its  stepping  on  a  broken  insulator  which, 
it  was  claimed,  defendant's  employes  dropped 
while  working  on  one  of  its  poles,  where  the 
undisputed  evidence  showed  that  the  insulator, 
at  the  time  of  the  accident,  was  60  feet  fai 
one  direction  and  72  feet  in  the  other  direction 
from  any  pole  'of  defendant's,  an  instmction 
that  defendant  was  not  liable,  unless  its  em- 
ployes negligently  placed  the  insulator  on  the 
premises  and  at  the  point  where  tbe  horse  was 
injured,  was  improperly  denied,  and  a  modifica- 
tion thereof,  only  requiring  a  finding  that  it 
was  negligently  placed  at  some  point  where 
injury  might  result,  was  improper,  since  the 
evidence  justified  an  inference  that  the  insula- 
tor had  been  moved  between  the  time  it  was 
dropped  and  the  time  of  the  accident. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  371,  877;    Dec.  Dig,  {  liSi*] 

2.  Negligence  (J  62*)— iNJiniT  to  Eobsb— 
Pboxiuate  Cause— Intebvenirq  Cause. 

If  an  employ^  of  defendant  negligently 
dropped  on  plaintiff's  premises  a  glass  insula- 
tor, but  it  was  afterwards  piclced  up  by  some 
one  else  and  moved  to  the  place  where  plain- 
tiff's horse  was  injured  by  stepping  on  it,  the 
negligence  of  the  employ^  was  not  a  prox- 
imate or  concorring  cause  of  the  injury. 

[Ed,  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {{  76-79;   Dec.  Dig.  {  62.*] 

3.  Nkglioencb  (t  62*)— PaoxncATK  Caubk— 
Intervening  Cause. 

A  negligent  act,  which  would  not  have  re- 
sulted  in   injury   except   for   the   intervention 
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»{  an  independent  cause,  does  not  give  rise  to 
a  cause  of  action. 

[Ed.  Note.— For  otber  cases,  see  Negligence, 
Cent  Dig.  H  76-79;   Dec.  Dig.  i  62. «1 

4.  TBIAI.    (I    191*)  —  iNSTRUCnOHa-CHABGEB 
ON  FACTB. 

In  an  action  for  injuries  to  a  horse,  caus- 
ed by  its  stepping  on  a  broken  insulator,  a 
requested  instruction  that  defendant  was  not 
liable,  unless  its  employes  negligently  placed 
the  insulator  at  the  place  "where  the  evi- 
dence shows  said  horse  was  in  fact  injured,' 
was  not  improper  as  a  charge  on  the  facts, 
since  It  did  not  assume  any  fact  as  proyen, 
but  stated  what  must  be  shown  to  justify  a 
Terdict  for  plaintiff. 

[M.  Note.— For  other  cases,  see  Trial,  Cent 
Dig,  SI  420-4S1,  435;   Dec.  Dig.  I  lftl.*l 

In  Bank.  Appeal  from  Superior  Conrt, 
Yolo  County ;  N.  A.  Hawkins,  Judge. 

Action  by  Eliza  J.  Schwartz  against  the 
California  Qas  &  Electric  Corporation  an( 
others.  From  a  Judigment  for  plaintiff  and 
an  order  denying  a  new  trial,  defendants 
appeal.    Reversed. 

Wm.  B.  Bosley  an*  John  P.  Coghlan  (Gtaaa. 
W.  Thomas,  of  counsel),  for  appellants.  Ar- 
thur C.  Huston  and  Harry  L.  Huston,  for 
respondent 

PER  CURIAM.  This  action  was  broogbt 
to  recover  damages  for  Injuries  to  a  horse, 
known  as  "Joe  Terry,"  belonging  to  plaintiff, 
caused.  It  is  alleged,  by  tbe  horse  steppln); 
upon  or  against  an  Insulator  dropped  by 
an  employe  of  defendants  upon  a  tract  of 
land  In  Yolo  county,  known  as  the  "Van  Zee 
Place,"  occupied  by  plaintiff  at  the  time  of 
BUCb  Injuries.  The  Jury  gave  a  verdict  In 
favor  of  plaintiff  for  the  sum  of  $6,475.00, 
for  which  amount  Judgment  was  entered. 
An  appeal  was  taken  by  defendants  from 
the  Judgment,  and  from  an  order  denying 
their  motion  for  a  new  trial.  Two  decisions 
have  been  rendered  on  these  appeals  by  the 
District  Court  of  Appeal  for  the  Third  dis- 
trict, the  Judgment  and  order  being  reversed 
by  the  first  decision  on  account  of  error  of 
the  trial  court  in  refusing  an  tastructlon 
as  requested  by  defendants,  and  giving  the 
same  in  a  modified  form;  and,  a  rehearing 
having  been  granted  by  said  court,  the  Judg- 
ment and  order  were  affirmed  by  the  second 
decision.  An  application  for  a  bearing  in 
this  court  was  then  granted. 

We  are  of  the  opinion  that  the  first  de- 
cision of  the  District  Court  of  Appeal  was 
correct  It  is  essential  to  a  proiper  under- 
standing of  the  question  present^  in  the 
matter  of  said  instruction  that  a  statement 
be  made  as  to  some  of  the  facts. 

The  defendants  maintained  and  oi)erated 
an  electric  transmission  line,  consisting  of 
poles,  croasarms,  wires,  and  Insulators  along 
certain  highways  in  Yolo  county,  and  the 
line  passed  the  Van  Zee  place  Just  outside 
the  city  of  Woodland.  In  the  summer  and 
early  autumn  of  the  year  1906,  the  line  was 
reconstructed  by  defendants,  new  insulators 


put  in  on  many  poles,  and  every  alternate 
pole  removed,  making  the  distance  between 
poles  264  feet,  instead  of  1S2  feet,  which 
was  the  distance  prior  to  the  reconstruction. 
At  the  time  of  this  work,  the  Van  Zee  place 
was  occupied  by  one  L.  B.  Hutchlngs.  A 
portion  of  this  place  consisted  of  ^n  inclosed 
parcel  of  land  fronting  on  the  road,  on  which 
was  a  house,  and  another  adjoining  Inclosed 
parcel,  on  which  was  a  bam.  The  land  in- 
closed with  the  barn  was  known  as  the  barn- 
yard or  corraL  The  land  inclosed  with  the 
house  was  known  as  the  bouseyard  and  old 
vineyard.  The  vineyard  portion  fronted  oo 
the  road,  and  contained  some  10  or  12  rows 
of  vines,  varying,  according  to  the  testimo- 
ny of  Mr.  ScbwartE,  the  husband  of  plain- 
tiff, from  two  inches  to  three  feet  In  height 
The  inclosed  portion  containing  the  vine- 
yard was  not  used  by  Mr.  Hutchlngs  for 
stock.  Some  time  in  November,  1906,  plain- 
tiff leased  from  Mr.  Hutchlngs  the  two  par- 
cels of  land  we  have  referred  to,  and  went 
into  occupancy  thereof.  On  April  10,  1907, 
plaintiff's  husband  turned  the  horse  into 
this  old  vineyard  portion  while  bis  stall  wa<i 
being  cleaned.  A  few  ipinntes  later,  the 
stall  having  been  cleaned,  he  went  after  the 
horse  to  take  him  back.  He  testified:  "A6 
I  started  to  halter  bim,  he  bit  at  me,  and 
I  stepped  back.  I  stuped  back  and  correct- 
ed him  for  attempting  to  bite  me.  I  held 
the  halter  for  him  to  put  his  nose  In,  and 
the  horse,  in  stepping  back  to  put  his  nose 
In  the  halter,  moved  back  and  came  in  con- 
tact with  something,  which  I  found  after- 
wards was  a  broken  Insulator."  The  insu- 
lator was  similar  to  those  in  use  on  defend- 
ants' line  at  the  time  the  reconstruction 
work  was  done,  some  of  which  were  then 
removed.  They  had  an  U-inch  porcelain 
top,  shaped  something  like  a  saucer,  and  a 
glass  center,  about  9  inches  long,  and  weigh- 
ed about  12  pounds.  Mr.  Schwartz  said 
that  the  saucer  part  of  this  insulator  was 
whole,  and  laid  next  to  the  ground.  The 
result  of  the  contact  of  the  horse  with  this 
Insulator,  the  glass  part  of  which  was  bro- 
ken, was,  according  to  Mr.  Schwartz,  that 
the .  horse  was  severely  cut  on  the  right 
hind  foot  between  the  hoof  and  the  fetlock. 
The  horse  was  a  stallion  and  valuable  only 
for  breeding  purposes,  and  there  was  tes- 
timony Bufflclent  to  sustain  a  conclusion  that 
he  was  thereby  rendered  useless  for  such 
punmses.  There  was  testimony,  given  by 
one  William  Weight,  who  was  over  80  years 
of  age,  and  who  was  employed  by  Hutchlngs 
on  the  Van  Zee  place  at  the  time  of  such 
reconstruction  work  in  the  summer  and  au- 
tumn of  1906,  to  the  effect  that  he  saw  one 
of  the  men  engaged  in  such  work  drop  an 
Insulator  from  the  crossarm  of  one  of  the 
poles  into  this  vineyard,  and  that  the  in- 
sulator fell  into  the  vineyard  at  the  north- 
west comer,  some  t<even  or  eight  feet  from 
the  fence.    Ttiis  testimony  was  given  some 
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two  years  after  the  accident  to  the  horse. 
He  said  that  he  saw  the  insulator  in  the 
vineyard  many  times  thereafter,  "passed  It 
nearly  every  day,"  but  did  not  pick  it  np, 
because  it  did  no  harm  there,  and  that  they 
were  not  using  the  vineyard  for  stock.  It 
was  clearly  established  that  the  horse  was 
Injured  in  the  northwest  comer  of  the  vine- 
yard, and  Mr.  Schwartz  said  that  the  in- 
sulator was  at  a  point  two  or  three  feet 
from  the  north  fence  and  between  six  and 
ten  feet  from  the  west  fence,  which  was  the 
road  fence.  Evidence  introduced  by  the  de- 
fendants was  very  clear  to  the  effect  that 
at  the  time  this  work  was  done  by  the  de- 
fendants the  nearest  pole  to  the  northwest 
corner  of  the  vineyard  on  one  side  was  60 
feet  and  on  the  other  side  72  feet  Mr. 
Hutchings,  then  and  for  many  years  prior 
occupant  of  the  place,  testified  In  effect  that 
there  had  been  no  change  in  the  poles,  ex- 
cept that  every  other  pole  was  taken  out; 
and  his  testimony  and  that  of  Mr.  Ashley, 
taken  together.  Is  clearly  to  the  effect  al- 
ready stated.  This  evidence  was  in  no  way 
contradicted,  except  in  so  far  as  it  was  In- 
ferentially  contradicted  by  the  evidence  of 
Mr.  Weight,  to  which  we  have  already  re- 
ferred. 

In  the  light  of  these  facts,  which  we  have 
stated  as  strongly  in  favor  of  plaintiff  as 
the  record  warrants,  the  District  Court  of 
Api>eal  in  its  first  opinion  declared  in  part 
as  follows: 

"Many  points  are  made  for  a  reversal  of 
the  judgment.  Most  of  them  are  without 
merit,  some  of  them  probably  involve  error 
without  prejudice;  but  one  necessitates,  as 
we  view  it,  a  new  trial  of  the  action. 

[1]  "Defendants  requested  the  court  to  in- 
struct the  jury  as  follows:  'You  cannot  find 
for  the  plaintiff  in  this  case,  unless  you  be- 
lieve from  the  evidence:  (1)  That  plaintiff's 
horse  was  Injured  by  an  insulator,  the  prop- 
erty of  defendants.  (2)  That  the  employes 
of  defendants  negligently  placed  said  insu- 
lator on  the  premises  where,  It  is  claimed, 
said  horse  was  injured,  and  at  the  point 
vohere  the  evidence  shows  said  horse  was 
in  fact  injured.'  As  given  by  the  court,  the 
second  subdivision  was  modified  to  read  as 
follows:  'That  the  employes  of  defendants 
negligently,  placed  or  permitted  said  insu- 
lator to  remain  on  the  premises  where,  it  Is 
claimed,'  said  horse  was  injured,  and  at  a 
point  tchere  the  evidence  shows  some  injury 
viight  result.' 

"In  the  language  of  appellants:  'As  pro- 
posed, this  instruction  limited  responsibility 
to  the  placing  of  the  insulator  at  the  point 
where  the  horse  was  injured.  The  modifica- 
tion made  the  defendants  liable  if  they  plac- 
ed it  anywhere  on  the  premises.' 

[2]  "The  proposed  instruction  was  based 
upon  the  theory  that  an  intervening,  inde- 
pendent agency  may  have  been  the  proximate 
cause  of  the  Injury.  It  seems  plain  that  if 
appellants  carelessly  dropped  the  insulator 


upon  the  premises  and  did  not  remove  it 
they  would  be  guilty  of  negligence;  but  a/ter 
it  was  dropped,  if  somebody  elste  picked  it 
up  and  moved  it  to  this  spot  where  the  dam- 
age was  done,  it  was  the  negligence  of  the 
latter  that  proximately  caused  the  injury. 

[3]  "It  would  not  be  a  case  of  correlative 
and  concurring  causes,  but  of  proximate  and 
remote  agencies  independent  of  each  other. 
The  rule  is  well  settled  that  'an  Injury  is 
not  actionable  which  would  not  have  result- 
ed from  the  act  of  negligence,  except  for 
the  interposition  of  an  independent  cause.' 
Chicago,  etc.,  Ry.  Co.  v.  Eailott,  55  Fed.  &49 
[5  C.  C.  A.  347,  20  L.  R.  A.  582] ;  Cole  v.  Ger- 
man Savings  &  Loan  Society,  124  Fed.  115 
159  C.  C.  A.  593,  63  L.  R.  A.  416];  Western 
Union  Telegraph  Co.  v.  Schriver,  141  Fed. 
550  [72  C.  C.  A.  696,  4  L.  R.  A.  (N.  S.)  678). 

"In  the  Cole  Case,  supra,  it  appears  that 
the  plaintiff  entered  and  passed  along  a 
hall  in  the  building  of  the  defendant  to  take 
the  elevator,  the  well  or  shaft  of  which 
opened  Into  the  hall.  '  A  boy,  who,  was  a 
stranger  to  her  and  to  the  defendant,  hur- 
ried past  her  In  the  ball,  pushed  the  sliding 
door  of  the  well  of  the  elevator,  which  was 
open  from  one  to  ten  inches,  back  as  far  as 
it  would  go  and  stepped  back.  The  plaintiff 
supposed  the  boy  was  the  operator  of  the 
elevator,  and  stepped  In.  The  elevator  was 
at  an  upper  floor  in  charge  of  its  regular 
operator,  and  plaintiff  fell  to  the  bottom  of 
the  well  and  was  injured.  The  hall  was  so 
dark  that  it  was  difficult,  but  not  impossible, 
to  see  the  elevator  when  it  was  at  the  low- 
er floor;  and  when  it  was  not  there  nothing 
but  darkness  was  visible  in  the  well.  It 
was  held  that  the  negligent  acts  and  omis- 
sions of  the  defendant  were  not,  and  those 
of  the  strange  boy  were,  the  proximate 
cause  of  the  injury.  The  latter  constituted 
an  independent.  Intervening  cause  which  in- 
terrupted the  natural  sequence  of  events  be- 
tween the  negligence  of  the  defendant  and 
the  injury  of  the  plaintiff,  insulated  the  de- 
fendant's negligence  from  the  plaintiff's  hurt, 
broke  the  causal  connection  between  them, 
and  produced  the  injury.'  The  negligence 
of  the  defendant  in  that  case,  as  stated  by 
the  court,  consisted  of  permitting  such  a  de- 
gree of  darkness  in  the  hall,  of  allowing 
boys  to  ride  upon  and  sometimes  operate 
the  elevator,  of  neglecting  to  provide  a  lock 
for  the  door,  which  would  prevent  any  one 
from  unlocking  it  from  the  outside,  and  of 
permitting  the  door  to  stand  open  from  one 
to  ten  Inches.  Defendant  there  was  indeed 
guilty  of  gross  negligence;  but  it  was  held 
not  to  be  tlie  proximate  cause  of  the  injury. 

"In  Berry  v.  S.  F.  &  N.  P.  R.  R.  Co.,  50 
Cal.  435,  it  was  held  that  the  injury  done  to 
plaintiff's  wheat  by  the  hogs  of  third  persons 
was  not  the  direct  damage  resulting  from 
the  trespass  of  defendant  in  destroying  a 
portion  of  plaintUTs  fences,  by  reason  of 
which  the  hogs  obtained  access  to  said  prem- 
isetk 
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"In  Loftus  T.  De  Hall,  133  Cal.  214  [65 
Tac.  379),  the  action  was  brought  to  recover 
damages  for  Injuries  sustained  by  the  plain- 
tiff, an  Infant  seven  years  of  age,  from  fall- 
ing Into  a  cellar  of  defendants,  situated  on 
a  vacant  lot  In  the  city  of  Los  Angeles.  The 
defendants  were  the  owners  of  the  lot,  which 
was  located  In  a  populous  and  thickly  set- 
tled quarter  of  the  city.  Upon  the  lot  had 
stood  a  house,  which  had  been  removed, 
leaving  upon  the  premises  a  cellar  partially 
filled  with  dfibrls.  The  premises  were  left 
in  an  open  and  unguarded  condition.  The 
plaintiff  lived  in  tiie  neighborhood  of  the 
lot,  and,  upon  the  day  of  the  accident,  was 
engaged  with  other  children  in  playing 
around  the  cellar,  and  while  so  engaged  was 
by  her  younger  brother  pushed  into  the  cel- 
lar, sustaining  the  injuries  complained  of. 
It  was  held  by  the  court  that  his  act  was 
the  proximate  cause  of  the  Injury,  and  that 
'it  was  not  in  her  play  and  as  part  of  her 
play  and  In  Ignorance  of  the  danger  of  her 
play,  but  she  was  injured  by  the  violence 
of  her  little  brother  in  a  matter  apart.'  The 
foregoing  are  a  few  of  many  cases  illustrat- 
ing the  operation  of  an  independent,  proxi- 
mate cause  producing  Injury,  and  they  seem 
to  be  In  harmony  with  the'  principle  em- 
bodied in  said  proposed  instruction  here. 

"Of  course,  if  there  were  ne  evidence  in 
the  record  tending  to  support  said  theory, 
the  court's  action  would  be  adjudged  entire- 
ly without  prejudice.  While  there  was  no 
direct  evidence  that  any  third  party  moved 
said  insulator,  circumstances  do  appear  from 
which  a  rational  inference  might  be  drawn 
to  that  effect;  and  therefore  It  was  a  prop- 
er question  to  submit  to  the  Jury.  The  only 
witness  who  testified  that  he  saw  the  in- 
sulator fall  from  the  pole  was  one  William 
Weight,  an  old  man  past  80,  who  admitted 
his  eyesight  was  bad.  He  testified  that  he 
was  employed  on  the  Van  Zee  place  during 
the  summer  and  forepart  of  the  fall  of  1906, 
when  It  was  occupied  by  Lee  Hutchings. 
'During  that  time  men  worked  on  the  elec- 
tric pole  line.  They  were  changing  insulators 
and  putting  up  wires,  and  one  of  the  men 
dropped  an  Insulator  into  the  northwest  cor- 
ner of  the  vineyard.  The  man  was  on  a 
crossbar  when  he  droi^ped  the  Insulator, 
which  was  as  large  as  a  cuspidor.'  Other 
evidence  shows  clearly  that  the  nearest  pole 
.to  the  northwest  comer  of  the  vineyard  was 
UO  feet,  and  in  another  direction  there  had 
been  one  72  feet  from  the  corner.  The  in- 
sulator weighed  12  pounds,  and  the  poles 
were  30  feet  high.  It  was  therefore  quite 
a  probable  inference  that  within  the  eight 
or  nine  months  Intervening  before  the  ac- 
cident some  other  party  moved  the  insulator, 
as  it  could  not  have  'dropped'  to  a  point  on 
the  ground  sixty  or  seventy  feet  from  the 
foot  of  the  pole. 

[4]  "To   this   complaint  by  appellants  of 


the  action  of  the  court  In  refusing  said  in- 
struction, the  only  answer  made  by  respond- 
ent is  as  follows:  'The  modification  of  in- 
struction 18  was  proper,  because  the  instruc- 
tion as  proposed  was  erroneous,  in  that  it 
was  an  instruction  as  to  the  facts.  The  lan- 
guage of  subdivision  2  of  the  Instruction  wa? 
a  straight  statement  that  the  evidence  shows 
that  the  horse  was  not  injured.'  In  this 
respondent  Is  clearly  in  error.  The  instruc- 
tion is  altogether  hypothetical;  it  does  not 
assume  any  fact  as  proven,  but  states  what 
must  be  shown  to  justify  a  verdict  for  plain- 
tiff. The  point  seems  to  be  a  vital  one  in 
the  case,  and  it  is  believed  that  the  defend- 
ants were  entitled  to  the  Instruction,  and  for 
this  reason  the  judgment  and  order  are  re- 
versed." 

Learned  counsel  for  plaintiff  ably  and  ear- 
nestly assailed  this  opinion  and  the  conse- 
quent judgment  of  reversal  In  their  petition 
for  a  rehearing  in  the  District  Court  of  Ap- 
peal, and  In  their  brief  filed  subsequently 
in  this  court;  but  we  believe  that  it  cor- 
rectly disposes  of  this  appeaL  Some  of  the 
points  so  made  by  counsel  are  sufiiclently 
disposed  of  by  such  opinion.  We  are  of  the 
opinion  that  the  requested  instruction  was 
not  an  instruction  as  to  the  facts,  and  that 
it  correctly  stated  the  law  applicable  in 
view  of  the  testimony.  We  are  satisfied  that 
none  of  the  instructions  given  the  jury  sub- 
stantially covered  the  subject-matter  of  the 
requested  Instruction,  in  so  far  as  the  same 
referred  to  the  question  of  an  intervening. 
Independent  agency.  We  do  not  consider 
Merrill  v.  Los  Angeles,  etc.,  Co.,  158  Cal.  499, 
111  Pac.  534,  139  Am.  St.  Rep.  134,  in  any 
way  opposed  to  our  conclusion  herein. 

The  judgment  and  order  denying  a  new 
trial  are  reversed, 

SLOSS,  J.,  deeming  himself  dlsqualifled, 
does  not  participate  herein. 


(163  Cal.   392) 
HALL  T.  CLARK.     (I*  A.  2,860.) 
(Supreme  Conrt  of  California.    Aug.  3,  1912.) 

1.  Appeal  and   EIrbob   (§   1002*)— Review— 
FiNDiNoa— Conclusiveness. 

A  finding  on  coaflicting  evidence  is  con- 
clusive on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  3935-3937;  Dec.  Dig.  § 
lOCi.*] 

2.  Masteb  and  Servant  (§  228*)  —  Neoli- 
GENCE— Directions  to  Emplote. 

An  employ^  is  not  warranted  in  obeying  a 
direction  involving  danger  to  him,  unless  he 
acts  under  duress  or  coercion,  if  the  danger  is 
so  obvious  and  serious  that  no  ordinary  pru- 
dent person  of  similar  axe  and  experience  would 
obey  the  order;  and  this  rule  is  unchanged  by 
Civ.  Code,  §  l970,  as  amended  in  1907  (I^aws 
1907,  p.  il9),  which  provides  that  knowledge 
by  an  employe  injured  by  the  defective  or  un- 
safe character  of  machinery,  etc.,  shall  not  bar 
recovery   for   injury  caused   thereby,   unless   it 
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appears  that  be  fully  understood  the  dangers 
incident  to  the  use  of  the  same. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  LMg.  §§  670,  671;    Dec.  Dig.  ) 
22a*] 
8.  Mastkb  and  Seetant  (|  280*)— Contbibu- 

TOBY  NEGHOENXB— NATCBE  OF  QUESTION. 

Ordinarily  it  is  a  jury  question  whether 
an  injured  employ^  was  guilty  of  contributory 
negligence  in  obeying  an  order  which  involved 
danger  to  him ;  hut  the  facts  of  the  particular 
case  may  make  it  a  question  of  law. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S§  108&-11S2;    Dec  Dig. 
f  28».*] 
4.  Mabteb  and  Servant  (J  245*)— Contbibu- 

lOBT  Neoliqence— Obedience  to  Obdeb. 
A  teamster  was  guilty  of  contributory  neg^ 
ligence,  as  a  matter  of  law,  in  obeying  an  or- 
der to  drive  his  team  and  wagon  into  an  ex- 
cavation about  four  feet  deep,  where  the  em- 
banlcment  was  perpendicular  at  that  point,  and 
there  was  a  runway  at  another  point,  down 
which  he  couM  have  driven  safely. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cept  Dig.  i!  77&-788;  Dec.  Dig.  i 
245.*] 

In  Banlc.  Appeal  from  Superior  Conrt, 
Los  Angeles  County;  George  E.  Church, 
Judge. 

Action  by  C.  H.  Hall  against  Wesley  Oark. 
From  a  judgment  for  plaintiff,  and  from  an 
order  denying  a  new  trial,  defendant  appeals. 
Reversed. 

Anderson  &  Anderson  and  Gibson,  Trask, 
Dunn  &  Crutcher,  for  appellant  B.  B. 
Dralce,  for  respondent. 

PER  CURIAM.  In  an  action  for  damages 
for  personal  injuries,  plaintiff  had  verdict  for 
$1,800,  and  judgment  was  given  him  for  that 
amount  This  is  an  appeal  by  defendant 
from  such  judgment  and  from  an  order  de- 
nying his  motion  for  a  new  trial. 

Substantially,  the  case  made  by  the  com- 
plaint was  as  follows :  Plaintiff  was  in  the 
employ  of  one  Crandall,  a  contractor,  as  a 
teamster,  and  was  in  charge  of  a  three-mule 
gravd  wagon  of  Crandall.  Under  a  contract 
with  Crandall,  defendant  had  charge  and 
control  of  plaintiff  and  his  mule  team  and 
wagon,  using  them  in  malting  an  excavation 
in  a  lot  of  land  on  the  corner  of  Pico  street 
and  Vermont  avenue,  in  the  city  or  Los  An- 
geles. While  plaintiff  was  engaged  in  this 
work  on  May  14,  1909,  he  was  negligently  di- 
rected and  required  by  defendant's  foreman, 
in  charge  of  the  work,  to  drive  said  team  and 
wagon  into  said  excavation,  which  was  about 
four  feet  deep,  and  by  reason  of  obeying  said 
order  the  wagon  became  uncoupled,  and  its 
bed  fell  upon  him,  causing  the  Injuries  fo*" 
which  compensation  is  claimed.  At  the  time 
the  said  foreman  directed  him  to  drive  into 
said  excavation,  plaintiff  by  reason  of  his  In- 
experience in  such  work,  did  not  fully  under- 
stand, comprehend,  and  appreciate  the  dan- 
ger of  so  doing,  while  said  foreman,  by  rea- 
son of  his  long  experience  in  such  business, 
did  realise  and  know  such  danger.    The  an- 


swer of  defendant  denied  the  allegations  of 
the  complalct  and  set  up  the  defense  of  con- 
tributory negligence  on  the  part  of  plaintiff. 

While  it  Is  suggested  by  appellant  that  the 
complaint  does  not  state  facts  sufBdent  to 
constitute  a  cause  of  action,  that  point  is 
not  pressed.  .  It  is  earnestly  claimed,  how- 
ever, that  the  evidence  la  not  sufficient  to 
sustain  the  verdict  In  that  it  shows,  as  mat- 
ter of  law,  that  plaintitt'  either  was  guilty  of 
contributory  negligence,  or  assumed  the  risk 
of  Injury  in  doing  the  act  resulting  in  the 
accident 

Plaintiff  was  26  years  of  age,  and  testified 
that  he  had  driven  a  team  all  bis  life  prac- 
tically, hauling  wood,  rock,  and  sand,  handling 
a  horse  and  wagon,  and  that'  he  knew  pretty 
well  about  horses  and  wagons  on  good  roads, 
but  that  he  had  only  about  two  weeks'  ex- 
perience in  excavating.  The  dimensions  of 
the  excavation  where  he  was  working  at  the 
time  of  the  accident  were  67x84  feet.  His 
duty  was  to  drive  his  team  into  this  excava- 
tion, there  help  load  his  wagon  with  earth, 
and  drive  out  with  his  load.  A  driveway  or 
"runway"  into  the  excavation  existed,  along 
which  the  wagons  could  safely  be  taken 
down.  Plaintiff's  wagon  was  what  was  call- 
ed a  "patent  gravel  wagon"  with  four  wheels. 
There  was  a  front  running  gear  and  a  king 
bolt  which  held  the  front  gear  to  the  remain- 
der of  the  wagon.  The  wagon  was  not  over 
10  feet  long,  exclusive  of  the  pole.  The  three 
mules  were  worked  abreast  Plaintiff  had 
worked  at  this  place  for  three  days  before 
the  accident.  According  to  his  testimony,  the 
accident  occurred  as  follows:  Seated  on  his 
empty  wagon,  he  was  about  to  drive  into  the 
excavation  by  a  runway  on  the  easterly  side 
of  the  excavation,  when  defendant's  foreman 
told  him  to  drive  around  to  a  place  on  the 
southerly  side.  When  he  reached  that 'place, 
the  foreman  told  him  that  there  was  the 
place  he  wanted  him  to  drive  down.  He  said 
that  there  was  no  runway,  no  "slanting 
place"  there,  but  "just  a  straight  embank- 
ment" 3%  or  4  feet  deep.  "It  was  almost 
straight  up  and  down."  He  stopped  his  team 
and  asked  the  foreman:  "Where?  Off 
here?"  The  foreman  answered,  "Yes."  He 
said,  "I  can't  drive  off  there."  The  foreman 
asked  him,  "Why?"  and  he  said,  "It  will 
hurt  the  mules."  The  foreman  answered: 
"Never  mind  that  That  Is  where  I  want  the 
wagon  over  there."  Thereupon  he  drove  over 
the  edge.  Two  of  the  mules  were  "almost 
wild"  and  "did  no*  need  any  persuading  to 
make  them  go."  The  mules  "Jumped  off": 
the  front  gear  of  the  wagon  very  naturally 
dropped  down  when  the  wheels  thereof  no 
longer  had  earth  upon  which  to  rest  and  in 
some  way  became  imcoupled  from  the  rest 
of  the  wagon,  which  followed  the  front  gear 
over  the  edge;  the  plaintiff  jumped  from  his 
seat  and  the  wagon  turned  over,  pinning  him 
to  the  ground  and  breaking  one  of  his  legs. 
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Ho  further  testified;  "I  didn't  consider  It 
was  a  dangerous  place  If  the  foreman  In- 
structed me  to  drive  in  It.  I  relied  on  him 
and  hla  direction."  Plaintiff's  testimony  was 
corroborated  as  to  the  direction  given  him  by 
the  foreman  by  two  witnesses. 

[1]  On  the  part  of  the  defendant  there 
were  several  witnesses,  including  the  fore- 
man. Their  evidence  was  to  the  effect  that 
no  such  direction  was  ever  given  to  the  plain- 
tiff as  was  testified  to  by  him  and  his  wit- 
nesses; that,  in  fact,  plaintiff  was  proceeding 
to  drive  into  the  excavation  near  a  driveway, 
when  the  foreman  called  to  Um,  "Come 
around  the  comer  and  go  into  the  driveway 
straight,"  and  he  answered,  "This  is  all 
right,"  and  went  on  down  Into  the  excava- 
tion, with  the  result  already  stated.  So  far 
as  the  number  of  witnesses,  at  least,  was  con- 
cerned, the  preponderance  of  testimony  on 
that  point  was  with  defendant  In  view  of 
the  verdict  of  the  Jury,  however,  we  must  ac- 
cept as  trae  the  testimony  at  plaintiff  and 
his  witnesses  In  regard  to  the  matter  of  di- 
rection by  the  foreman,  and  have  stated  the 
substance  of  the  evidence  given  In  behalf  of 
the  defendant  solely  to  show  that  there  was 
nothing  therein  to  support  a  conclusion  in 
favor  of  plaintiff.  The  verdict  mnst  And  Its 
whole  support  In  the  testimony  of  plaintiff 
and  bis  witnesses,  the  material  parts  of 
which  we  have  stated. 

For  the  purposes  of  this  appeal,  we  have, 
then,  a  case  in  which  the  plaintiff,  an  adult 
and  a  teamster  of  experience.  In  obedience 
to  the  direction  of  the  defendant's  foreman 
in  charge,  deliberately  drove  Ills  three-mule 
team  and  empty  gravel  wagon  over  the  edge 
of  an  excavation  at  a  point  where  the  side 
of  the  excavation  was  practically  perpendicu- 
lar and  from  3%  to  4  feet  high,  when  he 
actually  had  knowledge  of  these  conditions 
and  was  not  acting  under  such  drcnmstanc- 
es  as  would  warrant  a  conclusion  that  be 
was  acting  under  coercion  or  duress. 

[t]  It  is  thoroughly  settled  that  an  em- 
ploy6  is  not  warranted  in  following  the  di- 
rection of  an  employer,  except  where  he  acts 
under  what,  under  the  law,  amounts  to  du- 
ress or  coercion,  where  the  danger  to  be  en- 
countered in  doing  so  is  at  once  so  obvious 
and  so  serious  that  no  ordinarily  pmdent 
person  of  similar  age  and  experience,  sit- 
uated as  was  the  employ^,  would  have  obey- 
ed the  order;  and  that  where  the  rules  as 
to  contributory  negligence  and  assumption 
of  risk  are  such  as  they  were  in  this  state 
at  the  time  of  this  accident  the  employe 
receiving  personal  tojurles  by  reason  of  fol- 
lowing such  direction  cannot  recover  dam- 
ages therefor  from  bis  employer.  See  1  La- 
batt  on  Master  and  Servant,  {  442.  It  is 
not  disputed  by  counsel  for  plaintiff  that 
this  was  the  law  in  this  state  prior  to  the 
amendment  of  section  1970,  Civil  Code,  In 
1907  (Laws  1907,  p.  119),  by  which  the  Leg- 
islature added  to  that  section,  among  other 


things,  a  provision  that  knowledge  by  an 
employe  injured  by  the  defective  or  unsafe 
character  of  any  machinery,  etc.,  shall  not  be 
a  bar  to  recovery  for  any  Injury  caused  there- 
by, unless  It  shall  also  appear  that  such 
employ^  "fully  understood,  comprehended, 
and  appreciated  the  dangers  Incident  to  the 
use  of  the  same.  This  amendment  did  not 
change  the  rule  we  have  stated.  If  the  dan- 
ger is  so  obvious  and  serious  that  no  ordi- 
narily prudent  person  of  similar  age  and  ex- 
perience, situated  as  was  the  employe,  would 
have  done  the  act,  even  though  ordered  by 
his  employers  to  do  It,  it  Is  manifest  that  the 
situation  Is  such  that  the  employe  will  not 
be  heard  to  say  that  he  did  not  fully  under- 
stand, comprehend,  and  appreciate  the  dan- 
ger incident  to  the  doing  of  the  act.  As  said 
by  this  court  in  Llmberg  v.  Glenwood  Lum- 
ber Co.,  127  CaL  598,  600,  60  Pac.  176,  177 
(49  L.  R.  A.  33):  "He  cannot  be  allowed  to 
close  his  eyes  to  the  danger,  and  thereafter 
say,  'I  did  not  know  it  was  dangerous.'" 
We  are  dted  to  no  ease  and  know  of  none 
that  is  opposed  to  the  view  we  have  stated 
above. 

[3,  4]  While  the  question  whether  the  sit- 
uation is  such,  under  the  evidence,  as  to  com- 
pel the  application  of  this  rale  Is  ordinarily 
one  for  the  Jury,  rather  than  one  of  pure 
law  for  the  court,  there  are  cases  where  the 
admitted  facts  are  such  that  but  one  conclu- 
sion can  reasonably  be  arrived  at  therefrom, 
and  the  question  Is  one  of  law  for  the  court. 
For  instance,  if  an  adult  employe  of  ordi- 
nary intelligence  was  told  to  drive  Ills  team 
over  a  perpendicular  embankment  10  or  Vi 
feet  high,  and  he,  with  full  knowledge  of 
these  conditions,  voluntarily  obeyed  and 
thereby  received  Injuries,  no  one  would  be 
bold  enough  to  suggest  that  a  verdict  of  a 
Jury  awarding  him  damages  therefor  could 
be  upheld  by  the  courts,  if  properly  brought 
in  question.  It  would  be  held,  as  matter  of 
law,  that  the  situation  was  such  that  he  was 
precluded  from  recovery,  both  by  reason  of 
contributory  negligence  and  voluntary  as- 
sumption of  risk.  The  physical  facts  actual- 
ly known  to  him  would  be  such  that  his 
mere  statement  that  he  did  not  consider  It 
a  dangerous  place,  and  that  he  relied  on  the 
person  directing  him,  would  be  ineffectual 
for  any  purpose.  By  reason  of  his  admitted 
knowledge  of  all  the  facts,  no  other  conclu- 
sion would  be  possible  than  that  he  fully  un- 
derstood, comprehended,  and  appreciated  the 
danger  incident  to  the  act  While  here,  ac- 
cording to  plaintiff's  testimony,  there  vras  a 
difference  in  the  height  of  the  embankment 
from  that  spoken  of  in  the  Illustration  Just 
made,  the  difference  Is  not  so  great  in  our 
Judgment,  as  to  affect  the  legal  situation. 
We  think  the  admitted  fticts  of  this  case  are 
such  as  to  bring  it  within  the  rule  we  have 
already  stated.  They  are  such  as  to  require 
the  conclusion,  as  matter  of  law,  that  the 
plaintiff  was  guilty  of  contributory  negU- 
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gence  In  obeying  the  order  that  he  testified 
was  given  to  him  by  the  foreman.  The  case 
is  not  to  be  distinguished  in  its  material 
facts  from  Lindsey  t.  Hollerback,  etc.,  Co. 
(Ky.)  92  S.  W.  294,  4  L.  R.  A.  (N.  S.)  830. 
No  case  has  been  cited  by  learned  counsel 
for  plaintiff  that  appears  to  us  to  support  a 
contrary  conclusion.  The  nearest  case  in 
point  among  those  cited  by  him  is  that  of 
Haley  v.  Case  et  al.,  142  Mass.  316,  7  N.  E. 
877.  But  It  appears  to  us  that  there  were 
facts  in  that  case  which  might  reasonably  be 
held  to  take  it  out  of  the  operation  of  the 
rule  that  we  have  enunciated.  The  court  in 
that  case  recognized  the  rule  to  be  as  we 
have  stated  it,  saying:  "As  the  plaintiff  was 
of  full  age,  and  an  experienced  teamster, 
if  the  danger  of  driving  the  horses  with  the 
van  under  the  gateway  was  well  known  to 
him,  he  cannot  recover,  although  he  was 
acting  under  the  immediate  personal  direc- 
tion of  Dodge.  The  fear  of  the  plaintiff  that 
■he  would  be  discharged  from  his  employ- 
ment, if  he  did  not  obey  the  orders  of  Dodge, 
his  employer,  would  not  Justify  him  In  run- 
ning a  risk  which  was  well  known  to  him, 
and  then.  If  injured.  In  recovering  damages 
from  his  employer." 

In  view  of  our  conclusion  on  this  point, 
it  is  unnecessary  to  consider  any  of  the  oth- 
er points  discussed  in  the  briefs. 

The  Judgment  and  order  denying  a  motion 
for  a  new  trial  are  reversed. 


(163  Cal.   385) 

MEGARRY  v.  MEXJARBY  et  al.    (Sac  1,W7.) 
(Supreme  Court  of  California.     Aug.  3,  1912.) 

Tbusts  (i  89*)— Sale  ob  Trust— I9videncb. 

In  an  action  to  have  the  plaintiff  declared 
the  sole  owner  of  a  business,  evidence  held  not 
to  show  that  there  was  a  sale  of  tlie  business 
to  plaintiff  by  his  father,  but  rather  that  he 
was  made  a  trustee  for  his  brothers  and  sisters 
as  to  their  interest  in  the  property. 

[Bd.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  fS  134-137;   Dec.  Dig.  {  89.*] 

Department  1.  Appeal  from  Superior 
Court,  Solano  County;  A.  J.  Buckles,  Judge. 

Action  by  James  Megarry  against  Mary 
Megarry  and  others.  From  a  Judgment  for 
plaintiff,  and  an  order  denying  a  motion  for 
new  trial,  defendants  appeal.    Reversed. 

W.  XJ.  Goodman  and  Leon  Samuels,  for 
appellants.  L.  G.  Harrier  and  W.  T.  O'Don- 
nell,  for  respondent. 

ANGELLOTTI,  J.  By  his  complaint  in  this 
action,  plaintiff  sought  a  decree  adjudging 
that  he  is  the  sole  owner  of  a'  certain  gro- 
cery business  in  the  city  of  Vallejo,  Solano 
county,  "conducted  at  No.  310  Georgia  street, 
under  the  name  of  James  Megarry  &  Om- 
I>any  [the  term  'business'  Including  the  stock 
In  trade,  money  on  hand,  accounts  and  good 
will  thereof],"  and  perpetually  restraining 
defendants  from   interfering  therewith   "by 


claiming  or  asserting  any  control  or  domin- 
ion over  the  same,  from  taking  possession  of, 
or  attempting  to  take  possession  of,  said 
property,  or  any  part  thereof,  or  from  mak- 
ing any  claim  of  ownership  therein  adverse 
to  this  plaintiff."  The  complaint  contained 
the  allegations  usual  in  complaints  to  quiet 
title  to  real  property,  and  alleged  that  the 
plaintiff  was  in  the  sole  possession  of  said 
business.  The  defendants  by  their  answer 
denied  various  allegations  of  the  complaint. 
Including  those  relating  to  the  ownership  of 
the  property.  The  issues  so  made  were  tried, 
and  the  trial  court  found  in  accord  with  the 
allegations  of  the  complaint  and  gave  Judg- 
ment as  prayed  therein.  This  Is  an  appeal 
by  defendants  from  the  Judgment,  and  from 
an  order  denying  their  motion  for  a  new 
trial. 

Passing  certain  claims  apparently  made 
for  the  first  time  on  the  oral  argument  In 
this  court,  we  will  consider  the  claim  made 
in  the  briefs  to  the  effect  that  there  is  not 
sufficient  support  In  the  evidence  for  the  con- 
clusion of  the  trial  court  that  plaintiff  is  the 
sole  owner  of  the  property  in  question. 

The  defendants  are  Arthur  Megarry,  Mary 
Megarry,  and  Letltia  Megarry,  sole  surviving 
brother  and  sisters  of  plaintiff,  and  Mary 
Megarry  and  Letltia  Megarry,  as  execntrices 
of  the  last  will  of  Walter  M^arry,  a  de- 
ceased brother  of  plaintiff.  The  persons 
named,  including  plaintiff,  were  children  of 
William  Megarry,  who  died  March  15  or  17, 
1891,  and  his  wife,  Elizabeth  Megarry,  who 
died  in  the  year  1901.  The  father  left  sur- 
viving him,  In  addition  to  the  children  al- 
ready named,  two  other  sons,  John  and  Wil- 
liam. At  the  time  of  his  death  the  children 
were  of  the  following  ages,  viz.:  Plaintlft 
22  years,  John  19,  William  16,  Walter  13, 
Mary  11,  Arthur  9,  and  Letltia  7. 

The  father  was  then  engaged  in  the  grocery 
business,  under  the  name  of  William  Me- 
garry, and  also  owned  some  land,  lots  8  and 
16,  block  215,  and  lot  10  and  the  west  half 
of  lot  14,  block  268,  Vallejo.  So  far  as  ap- 
pears, the  sole  source  of  Income  of  the  fami- 
ly was  the  grocery  business.  The  only  evi- 
dence as  to  the  then  value  of  the  grocer.v 
busiuess  was  that  of  plaintiff,  to  the  effect 
that  the  stock  was  worth  not  over  $1,500,  and 
that  the  business  then  did  not  amount  to 
$1,500.  Plaintiff  was  then  working  in  the 
store,  and  had  been  so  working  for  some 
J2  years.  John  and  William  were  also  work- 
ing In  the  store. 

On  March  12,  1891,  the  father,  who  was 
then  confined  to  his  bed  by  his  last  illness, 
with  the  aid  of  a-  notary  public,  attempte<l 
to  make  disposition  of  his  property.  He 
executed  a  deed  of  gift  to  his  wife,  convey- 
ing to  her  his  real  property,  and  executed 
what  was  called  a  "bill  of  sale"  of  the 
grocery  business,  according  to  the  testimony 
of  the  notary  and  plaintiff,  to  plaintiff  for 
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a  consideration  of  $10.  This  Instrument  waa 
never  recorded  and  has  been  lost;  bnt  the 
evidence  Is  sufficient  to  support  a  conclusion 
that  it  was  in  part  in  the  form  of  a  bill  of 
sale,  and  that  $10  was  in  fact  paid  by  plain- 
tiff to  the  father  at  the  time.  It  may  also 
be  assumed  that  the  evidence  was  sufficient 
to  show  that  the  instrument  was  at  once  de- 
livered to  plaintiff  by  the  notary,  together 
with  the  deed  to  the  mother,  although  plain- 
tiff in  one  place  testified  that  it  was  deliv- 
ered after  the  death  of  his  father.  Accord- 
ing to  plaintiff's  testimony,  there  was  a 
"memorandum"  on  the  "bill  of  sale,"  written 
by  the  notary,  being  "a  request  that  I  take 
care  of  my  mother  and  raise  my  brothers 
and  sisters,  and  educate  them  to  the  best  of 
my  knowledge,  and  so  far  as  the  business 
would  go."  He  further  testified  that  "my 
father  gave  me  that  bill  of  sale  with  the  un- 
derstanding that  I  was  to  keep-  the  family 
together  and  support  them  with  that  busi- 
ness;" that  he  told  me  to  "support  my  mother, 
educate  the  children,  take  care  of  them  to 
the  best  of  my  ability  with  the  business, 
what  I  got  out  of  it ;"  and  that  he  thought 
It  was  placed  in  bis  name  "for  the  benefit  of 
the  entire  family." 

Upon  the  death  of  the  father  a  few  days 
later,  plaintiff  changed  the  name  under  which 
the  business  was  conducted  to  "James  Megar- 
ry  &  Co."  It  has  ever  since  been  conducted 
imder  this  name,  and  undoubtedly  plaintiff 
has  always  been  at  the  head  of  the  business. 
WUUam  and  John  continued  to  work  in  the 
store  with  plaintiff  until  they  died;  Wll' 
Ham  dying  in  the  year  1899,  and  John  dying 
In  the  year  1901.  In  the  meantime,  the  other 
brothers,  Walter  and  Arthur,  had  come  into 
the  store,  and  continued  there  until  Walter 
died  in  1910. 

Plaintiff  married  in  the  year  1900.  Up  to 
that  time  the  following  conditions  existed, 
viz.:  All  of  the  family  lived  together  in  the 
funlly  borne.  None  of  the  brothers  received 
any  salary  from  the  business.  Each  of  them 
took  what  money  he  needed  for  clothes,  etc., 
from  the  drawer.  There  was  never  any  ac- 
count kept  of  these  withdrawals.  When 
the  mother  wanted  any  money,  it  was  given 
to  her.  There  was  also  taken  from  the  store 
such  supplies  as  were  needed  for  the  family 
home.  The  business  was  apparently  well  and 
profitably  managed.  In  1897  the  property 
occupied  for  store  purposes  was  purchased 
from  funds  accumulated  by  James  Megarry  & 
Co.;  some  ?6,000  to  $8,500  being  paid  there- 
for, and  the  title  being  placed  in  the  name 
of  the  mother.  Valuable  improvements,  cost- 
ing some  $5,000,  were  added  thereto,  like- 
wise from  the  funds  of  James  Megarry  & 
Co.  A  dwelling  home  for  the  family  was 
also  constructed  at  a  cost  of  about  $5,000 
by  James  Megarry  &  Co. 

When  plaintiff  married,  be  commenced, 
and  has  ever  since  continued,  to  take  from 
the  business  $15  a  week  and  bis  groceries. 


The  remainder  of  the  family  continued  to' 
live  together.  Walter  and  Arthur  took  $35 
a  week  "home  to  the  family,"  and  the  family 
was  provided  from  the  store  "with  every- 
thing— vegetables,  meat,  and  everything  they 
wanted."  No  account  was  ever  kept  of  these 
things.  These  conditions  continued  to  the 
time  of  Walter's  death. 

Neither  John  nor  William  was  ever  mar- 
ried. No  probate  was  had  on  the  estate  of 
either. 

In  1901  the  mbther  died.  On  May  29, 1901, 
she  executed  a  deed  of  trust  covering  the 
land  conveyed  to  her  by  her  husband  and 
the  property  subsequently  purchased  and  Im- 
proved by  James  Megarry  &  Co.  for  the  bene- 
fit of  her  five  surviving  children,  each  to 
share  equally  in  the  rents,  issues,  and  profits 
for  the  term  of  10  years,  and  each  to  have 
an  undivided  one-fifth  at  the  expiration  of 
said  10  years.  Plaintiff  was  one  of  the  trus- 
tees, as  well  as  beneficiaries,  under  the  deed, 
and  subscribed  and  acknowledged  execution 
of  the  same.  This,  It  will  be  observed,  In- 
cluded the  real  property  purchased  and  Im- 
proved for  the  store  purposes  from  the  funds 
of  James  Megarry  &  Co.  By  a  written  state- 
ment addressed  to  the  appraisers  of  the  es- 
tate of  Walter  Megarry,  deceased,  plaintiff 
acknowledged  Walter  to  have  been  the  own- 
er of  an  undivided  one-fifth  of  this  property, 
as  well  as  of  the  other  real  property  covered 
by  the  trust  deed. 

After  the  real  property  occupied  for  store 
purposes  was  acquired  by  purchase  in  1897, 
no  rent  was  i>aid  therefor  by  plaintiff  or 
any  one  else  on  account  of  the  grocery  busi- 
ness until  the  death  of  Walter  in  1910.  But 
the  taxes  on  said  property  and  other  prop- 
erty of  the  Megarry  estate,  as  well  as  all 
bills  for  Improvements,  etc.,  were  paid  out 
of  the  funds  of  James  Megarry  &  Co. 

While  plaintiff  was  undoubtedly  the  active 
factor  in  the  management  of  the  business, 
we  can  see  nothing  In  his  testimony  to  Indi- 
cate that  he  ever  assumed,  at  any  time  prior 
to  Walter's  death,  to  be  the  sole  owner  there- 
of. The  bill  heads  described  the  firm  as 
"Jas.  Megarry  &  Co.,"  and  the  letter  heads, 
in  addition,  declared  them  to  be  "Grocers, 
Wine  and  Tea  Merchants."  The  checks  were 
signed,  "James  Megarry  &  Company  by 
James  Megarry."  .  The  application  for  Unit- 
ed States  Internal  revenue  licenses  contained 
the  names,  as  members  of  the  firm,  of  the 
brothers  and  sisters  at  first,  and  afterwards 
the  names  of  the  brothers  alone ;  the  sisters 
having  requested  that  their  names  be  not 
attached  "to  a  liquor  license."  In  some  in- 
stances, plaintiff  Individually  entered  Into 
contracts;  the  special  instances  shown  being 
a  purchase  of  certain  store  fixtures  for  $250, 
and  the  contract  for  carpenter  work  on  the 
extension  added  to  the  building  on  the  prop- 
erty purchased  in  the  name  of  the  mother. 
Everything  done  by  plaintiff  was  entirely 
consistent  with  the  idea  that  the  grocery 
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business  was  purely  "a  family  affair,"  and 
many  things  done  were  absolutely  Incon- 
sistent with  any  other  theory.  Up  to  a  very 
short  time  before  the  death  of  Walter,  cer- 
tainly there  was  nothing  to  indicate  to  any 
of  the  others  that  plaintiff  claimed  to  be  the 
sole  owner  of  the  business. 

A  few  months  before  the  death  of  Walter, 
trouble  arose  among  the  members  of  the 
family,  and  there  was  some  talk  of  arrang- 
ing a  settlement  as  to  the  property.  At 
that  time,  according  to  Mary,  each  of  the 
brothers  and  sisters  claimed  one-flftb  of 
the  business,  while  plaintiff  claimed  one- 
half.  It  does  not  appear  that  at  that  time 
plaintiff  did  anything  indicating  that  he 
claimed  to  own  the  whole  of  the  business. 

Walter  died  in  July,  1910.  A  few  days 
before  bis  death,  he  executed  a  will,  subse- 
quently admitted  to  probate,  giving  all  of  his 
property  to  his  two  sisters.  Plaintiff  was 
dissatisfied  with  the  provisions  of  this  will, 
and  told  his  sisters  that  he  owned  absolutely 
the  business  of  Jas.  Megarry  &  Co.  On 
August  20,  ISIO.  he  submitted  to  the  ap- 
praisers of  the  estate  of  Walter  a  written 
statement,  prepared  and  signed  by  himself, 
as  to  the  firm  of  .Jas.  Megarry  &  Co.,  show- 
ing the  property  thereof,  including  $14,000 
cash,  to  be  worth  $24,000,  and  the  owners  to 
be  as  fallows:  James  Megarry  one-half, 
Mary  Megarry  one-eighth,  Arthur  Megarry 
one-eighth,  Lettle  Megarry  one-eighth,  and 
W^alter  Megarry,  deceased,  one-eighth.  This 
statement  plaintiff  claims  to  have  made  in 
view  of  certain  pending  arrangements  for  a 
compromise  between  himself  and  his  sisters 
and  Arthur,  which  he  then  thought  would 
result  In  the  compromise  being  made.  Va- 
rious writings,  several  of  which  were  in 
the  handwritlDg  of  plaintiff,  were  in  evi- 
dence, showing  his  acquiescence  in  any  ar- 
rangement by  which  he  should  be  given  one 
half  of  the  business,  while  the  other  lialf 
was  divided  among  the  others.  Owing  to  the 
advice  of  the  attorneys  for  the  sisters,  the 
sisters  refused  to  sign  any  agreement  for 
a  compromise.  This  action  was  commenced 
December  9,  1910. 

We  believe  that  we  have  stated  the  case 
as  favorably  as  it  can  be  stated  for  plain- 
tiff on  his  own  testimony,  and  are  of  the 
opinion  that  no  warrant  is  to  be  found  in 
such  evidence  for  a  conclusion  that  plaintiff 
is  the  sole  owner  of  the  property  in  ques- 
tion. Clearly  there  was  never  any  tale  of  the 
business  by  the  father  to  plaintiff.  The 
transaction,  as  shown  by  plaintiff's  own  tes- 
timony, was  a  transfer  in  trust  for  the  bene- 
fit of  the  family,  which  trust  plaintiff  ac- 
cepted and  has  honestly  and  efficiently  per- 
formed, without  attempted  repudiation  of 
any  icind,  up  to  the  moment  of  Walter's 
death.  As  we  have  substantially  said,  his 
conduct  during  all  these  years  has  been  en- 
tirely inconsistent  with  any  other  Idea  than 


that  the  business  was  the  property  of  the 
family,  and  that  he  was  managing  it  for 
the  benefit  of  the  family,  including,  of  course, 
himself.  Even  after  the  death  of  Walter, 
he  apparently  never  seriously  made  claim 
to  be  the  absolute  owner  of  the  whole  busi- 
ness until  about  the  time  of  the  commence- 
ment of  this  action;  and  this  claim'  wng 
apparently  brought  about  by  reason  of  the 
refusal  of  the  others  to  consent  to  what  he 
considered  a  reasonable  adjustment  of  the 
respective  claims  in  regard  to  this  business, 
in  view  of  the  part  he  had  played  In  making 
a  success  thereof  and  bringing  it  to  its  pres- 
ent prosperous  condition.  There  was  natural 
Justice  in  plaintiff's  claim  that  he  should 
be  given,  in  view  of  what  he  had  done  in 
building  up  the  business,  and  the  small 
amount  he  had  taken  therefrom  by  way  of 
compensation  for  his  work,  a  larger  share 
than  any  of  the  others;  and  if  courts  were 
invested  with  the  power  to  apportion  this 
property  in  accord  with  their  views  as  to 
what  would  be  fair,  under  the  circumstances, 
regardless  of  rules  of  law,  we  would  uohesi- 
tatlngly  declare  the  proposed  adjustment 
offered  by  plaintiff  to  be  one  that  should  be 
approved.  But  we  cannot  escape  the  con- 
clusion ui>on  the  evidence  before  us  that  the 
surviving  brother  and  sisters  and  the  estate 
of  Walter  are  each  equally  Interested  with 
plaintiff,  as  beneficial  owners  at  least,  in 
this  property.  It  may  be  troa  that  plaintiff 
is  entitled  to  be  awarded  some  compensation 
for  his  services  as  trustee,  payable  out  of 
this  property;  but  this  is  a  question  not 
presented  in  this  proceeding,  and  one  that 
we  do  not  attempt  to  determine.  The  con- 
clusion that  the  plaintiff  Is  the  sole  owner, 
free  of  all  lawful  claim  by  the  defendants, 
is  not  supported  by, the  evidence. 

In  view  of  our  conclusion  on  the  point  dis- 
cussed, we  deem  it  unnecessary  to  discuss 
other  matters  suggested  in  the  briefs. 

The  Judgment  and  order  denying  a  new 
trial  are  reversed. 

We  concur:   SLOSS,  J.;   SHAW,  J. 


(163   Cal.  415) 

NEAI/B  y.  MORROW.    (S.  F.  6.892.) 

(Supreme  Court  of  California.    Aug.  6,  1912.) 

.Apfeal  and  Ebbob  ((  1104*)  —  RxvEaaAir— 
Judgment  on  Demubseb — Effect. 

Defendant  having  demurred  to  the  com- 
plaint for  want  of  facts,  and  also  because  the 
action  was  barred  by  limitations,  and  that  the 
complaint  was  uncertain  in  a  specified  respect, 
the  demurrer  was  sustained  and  plaintiff  ap- 
pealed ;  whereupon  the  order  was  reversed,  with 
directions  to  overrule  the  demurrer  and  allow 
defendant  to  answer.  Held,  that  the  order  of 
reversal  constituted  an  adjudication  that  the 
complaint  stated  facts  sufficient  to  constitute  a 
cause  of  action  against  defendant,  and  that  the 
demurrer  was  not  well  taken,  though  the  only 
question  discussed  on  appeal  was  whether  the 
suit  was  barred  by  limitations,  so  that  on  re- 
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mand  the  court  had  no  authority  to  hear  and 
■ustain  the  demurrer  for  want  of  facts. 

[£:d.  Note. — For  other  casee,  see  Appeal  and 
Error,  Cent.  Dig.  fS  4«4iM0(X);  Dec.  Dig.  i 
1194.*] 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Geo.  A.  Sturtevant,  Judge. 

Action  by  Vincent  Neale,  special  admin- 
istrator, etc,  against  Robert  H.  Morrow. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Beversed. 

Vincent  Neale,  In  pro  per.  B.  H.  Morrow 
and  Garber,  Creswell  &  Garber,  for  respond- 
ent 

ANOBLIiCym,  J.  This  Is  an  appeal  by 
plaintiff  from  a  Judgment  given  in  favor  of 
defendant  in  an  action  upon  a  promissory 
note.  The  Judgment  was  based  uiwn  an  or- 
der of  the  superior  court,  made  September 
6,  1910,  sustaining  an  objection  Interposed 
by  defendant  at  the  time  the  action  came  on 
for  trial  tliat  the  supplemental  and  amended 
complaint  of  the  plaintiff  on  file  In  said  ac- 
tion does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

The  supplemental  and  amended  complaint 
was  filed  September  18,  1903.  A  demurrer 
was  interposed  thereto  on  November  9,  1903, 
the  grounds  thereof  being  (a)  that  the  same 
"does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  against  this  defendant"; 
(b,  c)  that  the  cause  of  action  set  forth  is 
barred  by  the  provisions  of  sections  337  and 
342  of  the  Code  of  Civil  Procedure ;  (d)  that 
said  complaint  is  uncertain  in  a  certain  re- 
spect, specifying  it  On  February  23,  1904, 
the  superior  court  made  an  order  "that  said 
demurrer  be,  and  the  same  is  hereby,  sus- 
tained, with  leave  to  the  plaintiff  to  amend 
his  said  amended  and  supplemental  com- 
plaint within  ten  (10)  days."  Plaintiff  failed 
to  amend,  and  Judgment  was  thereupon  giv- 
en in  favor  of  defendant  From  this  Judg- 
ment an  appeal  was  taken  to  this  court. 
The  appeal  was  decided  by  this  court  on 
February  2,  1907.  The  Judgment  given  here- 
in was  as  follows:  "The  Judgment  Is  re- 
versed, with  directions  to  the  lower  court  to 
overrule  the  demurrer  and  allow  the  defend- 
ant to  answer."  The  only  question  discuss- 
ed by  the  court  in  its  opinion  was  that  pre- 
sented by  the  objection  that  the  alleged 
cause  of  action  was  barred  by  the  statute 
of  limitations.  See  Neale  v.  Morrow,  150 
CaL  414,  88  Fac.  815.  On  the  going  down 
of  the  remittitur  from  this  court  the  trial 
court  overruled  the  demurrer  in  accord  with 
the  mandate  of  this  court,  and  the  defendant 
subsequently  served  and  filed  his  answer. 
The  case  was  set  for  trial,  and  when  it  was 
regularly  called  for  trial  the  defendant  made 
his  objection  that  such  complaint  which 
bad  not  been  changed  in  any  respect  since 
Itx  filing  on  September  18,  1903,  did  not  state 


facts  sufficient  to  constitute  a  cause  of  ac- 
tion. As  already  stated,  this  objection  was 
sustained  by  the  trial  court  and  thereupon 
Judgment  was  given  for  the  defendant 

Upon  this  appeal  defendant,  conceding 
that  all  the  questions  as  to  tbe  statute  of 
limitations  are  settled  by  the  decision  of  the 
court  on  the  former  appeal,  endeavors  to 
support  the  action  of  the  trial  court  by 
pointing  out  certain  particulars  in  which  it 
is  claimed  that  such  complaint  falls  to  state 
a  cause  of  action.  We  see  no  escape  from 
the  conclusion  that  the  sufficiency  of  this 
complaint  against  any  objection  that  It  falls 
to  state  facts  sufficient  to  constitute  a  cause 
of  action,  in  whatever  form  such  objections 
may  be  made.  Is  res  adjudlcata  by  the  Judg- 
ment given  on  the  former  appeal.  In  tbe 
language  used  in  Pheian  v.  San  Francisco. 
20  Cal.  39,  45,  "It  is  a  final  adjudication, 
from  tbe  consequences  of  which  the  court 
cannot  depart,  nor  the  parties  relieve  them- 
selves." Under  tbe  circumstances  here  ex- 
isting, it  can  make  no  difference  that  this 
court  in  its  opinion  on  such  appeal  confined 
its  discussion  to  the  question  of  the  effect  of 
the  statute  of  limitations.  The  question  of 
the  sufficiency  of  the  complaint  against  the 
objection  of  want  of  facts  to  state  a  cause 
of  action  was  presented  by  the  demurrer, 
and  was  necessarily  presented  by  tbe  appeal 
to  this  court  If  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, the  ruling  of  the  trial  court  in  sustain- 
ing the  demurrer  was  correct,  and  the  Judg- 
ment should  have  been  affirmed,  even  though 
tile  objections  based  on  the  statute  of  limita- 
tions were  not  well  taken.  See  People  v. 
Central  Pacific  B.  B.  Co.,  76  Cal.  29,  43,  18 
Pac.  90.  The  Judgment  of  this  court  revers- 
ing the  Judgment  of  tbe  lower  court  with 
directions  to  the  lower  court  to  overrule  tbe 
demurrer,  was  necessarily  an  adjudication 
that  the  demurrer  was  not  well  taken;  In 
other  words,  that  the  complaint  did  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion against  defendant;  that  the  cause  of 
action  therein  set  forth  was  not  barred  by 
either  sections  337  or  342  of  the  Code  of 
Civil  Procedure;  and  that  tbe  complaint 
was  not  uncertain.  As  we  have  said,  it  can 
make  no  difference  that  the  contentions  now 
made  were  not  discussed  In  the  opinion. 
They  were  adjudicated  against  defendant  by 
the  judgment  given  by  this  court;  for  such 
adjudication  was  "actually  and  necessarily 
included  therein  or  necessary  thereto."  Sec- 
tion 1911,  Code  Civ.  Proc.  Section  434  of 
the  Code  of  Civil  Procedure  has  no  applica- 
tion whatever  to  the  matter  under  considera- 
tion. So  far  as  pertinent,  it  simply  pro- 
vides that  an  objection  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  is  not  waived  by  a  failure 
to  demur  on  that  ground.  The  trial  court 
was  without  power  to  consider  such  objec- 


•li'or  other  caaea  ue  same  topic  and  section  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 


Digitized  by 


Google 


1054 


125  PACIFIC  REPORTER 


(CaL 


tlons  as  are  here  urged,  for  the  simple  rea- 
son that  this  court  bad  rendered  an  adjudi- 
cation thereon   that   forever   concludes   the 
matter. 
The  judgment  is  reversed. 

We  concur:    SIIAW,  J. ;   SLOSS,  J. 


(163   Cal.    «36) 

FOHRST  V.  KEI>SO.     (S.  F.  6,827.) 

(Supreme  Court  of  California.     Aug.  6,  1912.) 

1.  JcDOMENT  (S  283*)— Restoration— Appli- 
cation—ScoPB. 

The  judgment  roll  in  an  action  having  been 
destroyed  in  a  conflagration  pending  a  motion 
for  a  new  trial,  an  application  by  plaintiff  for 


leave  to  supply,  as  authorized  by  Act  June  16, 
1906  (St.  Ex.  Sess.  1906,  p.  73),  involved  no 
question  as  to  the  effect  of  the  judgment  roll 


when  restored,  nor  as  to  the  right  of  defendant 
to  relief  by  or  on  account  of  the  fact  that  the 
court  reporter's  notes  and  transcript  had  been 
destroyed  in  the  same  fire,  and  that  it  was  im- 
possible for  him  to  prepare  a  hill  of  exceptions. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §{  557,  058;  Dec.  Dig.  i  283.*] 

2.  Judgment  (g  283*)— Destboted  Judgment 

RoLi/— Restobatio  N . 

Where  the  judgment  roll  and  the  records 
in  an  action  were  destroyed  by  a  conflagration 
pending  a  motion  for  a  new  trial,  plaintiff  had 
a  sufficient  interest  to  entitle  her  to  an  order 
for  the  restoration  thereof  under  Act  June  16, 
1906  (St.  Ex.  Sess.  1906,  p.  73),  providing  for 
the  restoration  of  court  records  lost,  injured,  or 
destroyed  by  conflagration  or  other  public 
calamity. 

[Ei.  Note.— For  other  cases,  see  Judgment, 
Cent.  Div.  i$  557,  508;   Dec.  Dig.  §  283.*] 

Department  1.  Appeal  from  Superior 
Court,  City  and  Ctounty  of  San  Francisco; 
John  Hunt,  Judge. 

Action  by  Minna  Foerst  against  John  Kel- 
so. From  an  order  granting  plaintiff's  ap- 
plication to  supply  a  destroyed  judgment 
roll  in  the  action,  defendant  appeals.  Af- 
firmed. 

J.  C.  Bates,  for  appellant.  Sullivan  &  Sul- 
livan and  Theo.  J.  Roche,  for  re8i)ondent. 

ANGELLOTTI,  J.  In  February,  1001, 
plaintiff  filed  in  the  superior  court  of  the 
city  and  county  of  San  Francisco  an  amend- 
ed complaint  stating  a  cause  of  action  for 
damages.  In  March,  1901,  defendant  filed 
his  answer.  The  cause  was  tried  with  a 
jury,  which,  on  December  12,  1905,  rendered 
its  verdict  in  favor  of  plalntlflt  for  the  sum 
of  $7,000.  Judgment  was  entered  in  accord 
with  said  verdict  on  December  14,  1905,  and 
the  judgment  roll  in  staid  action  was  made 
up  and  certified  by  the  clerk  on  the  same 
day.  Within  10  days  after  the  rendition  of 
such  verdict,  defendant  served  and  filed  his 
notice  of  intention  to  move  for  a  new  trial 
on  some  or  all  of  the  grounds  specified  in 
section  657,  Code  of  Civil  Procedure,  stating 
in  such  notice  that  the  motion  would  be 
made  upon  a  bill  of  exceptions.  Within  the 
requisite  time,  his  attorney  served  on  plain- 


tiff's attorneys  bis  proposed  bill  of  excep- 
tions, and  subsequently  and  in.  due  time 
plaintiff's  attorneys  served  on  defendant's 
attorney  amendments  to  said  proposed  bill 
of  exceptions.  At  this  stage,  neither  said 
proposed  bill  of  exceptions,  nor  said  propos- 
ed amendments,  haviug  as  yet  been  filed 
among  the  papers  of  the  case,  and  the  same 
apparently  being  in  the  possession  of  the 
attorney  of  defendant,  and  no  bill  of  excep- 
tions haviug  been  settled,  and  said  motion 
for  a  new  trial  being  still  pending,  came  tbe 
great  confiagration  of  April  18  and  19,  1906, 
by  which  all  of  the  records  and  files  in  said 
cause,  and  also  aU  papers  relating  thereto 
in  the  office  of  said  attorney  for  defendant, 
including  said  proposed  bill  and  proposed 
amendments,  and  tbe  shorthand  reporter's 
transcript  of  the  proceedings  which  such  at^ 
tomey  had,  were  destroyed.  Attorney  for 
defendant,  in  bis  afltdavit  made  November 
9,  1910,  which  is  not  contradicted,  states 
that  the  shorthand  reporter  who  took  down 
in  sihorthand  tbe  proceedings  in  said  cause 
is  dead,  and  Ibat  he  believes  it  impossible 
to  obtain  another  transcript  of  such  pro- 
ceedings, and  that  the  evidence  taken  at  the 
trial  has  passed  from  his  memory,  and  that 
he  cannot  now  state  even  the  substance 
thereof.  On  November  3,  1910,  plaintiff 
made  her  application  to  ealA  superior  coart. 
in  accord  with  the  provisions  of  the  act  of 
June  16,  1906  (Stats.  1906,  Extra  Session,  p. 
73),  for  the  restoration  of  court  records 
"lost,  injured  or  destroyed  by  conflagration 
or  other  public  calamity,"  for  an  order  re- 
citing the  substance  and  effect  of  the  Judg- 
ment roll  in  said  action.  After  proper  pro- 
ceedings had,  this  application  came  on  for 
hearing  November  18,  1910.  It  was  admit- 
ted that  the  judgment  roll,  as  set  forth  in 
the  application  to  restore  such  records,  was 
correctly  set  forth,  with  the  exception  of  a 
minor  detail,  which  was  corrected.  The  af- 
fidavit of  defendant's  attorney,  the  materi- 
al facts  stated  in  which  have  already  been 
set  forth,  was  read  in  evidence.  Defend- 
ant's attorney  claimed,  both  in  bis  affidavit 
and  at  such  hearing,  .that  either  the  motion 
for  a  new  trial  should  be  granted,  or  that 
plaintiff's  motion  for  restoration  should  be 
denied,  on  the  ground  that  the  granting  of 
the  same  would  give  plaintiff  an  unfair  ad- 
vantage over  defendant  and  leave  defend- 
ant without  any  adequate  remedy,  as  it  was 
impos.sll)le  for  defendant  to  supply  a  new 
proposed  bill  of  exceptions  to  be  ui^ed  on 
his  motion  for  a  new  trial,  and  that  the 
granting  of  such  motion  would  be  a  viola- 
tion of  bis  rlRhts  under  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States.  The  trial  court  overruled  the  ob- 
jections of  defendant  and  made  the  order 
petitioned  for  by  plaintiff,  viz..  "an  order 
reciting  what  was  the  substance  and  effect" 
of  such  destroyed  judgment  roll.  This  is  an 
appeal  from  such  order,  and  from  the  judg- 
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ment  In  said  action  as  recorded  on  the  res- 
toration proceedings  December  1,  1910. 

Nothing  is  said  in  defendant's  brief  about 
an  appeal  from  the  judgment.  We  do  not 
understand  that  it  was  intended  to  appeal 
from  the  judgment  entered  December  14, 
1905,  which  Is  the  only  judgment  in  the 
case,  and  the  time  for  appeal  from  which 
had  expired  several  years  prior  to  the  tak- 
ing of  this  appeal.  The  judgment  referred 
to  in  the  notice  of  appeal  Is  one  recorded 
and  entered  on  December  1,  1910,  on  which 
date  the  order  of  the  court,  reclting'the  con- 
tents of  the  lost  judgment  roll,  Including 
the  judgment,  was  recorded  by  the  clerk  of 
the  court,  the  order  of  restoration.  No 
judgment  was  entered  on  that  day,  but  only 
an  order  reciting  the  contents  of  a  lost 
judgpient  roll,  including  a  judgment  that 
had  been  entered  on  December  14,  1905. 
Practically  the  appeal  Is  only  from  the  or- 
der of  the  court  restoring  the  records 
sought  by  plaintiff  to  be  restored.  There  is 
no  appeal  from  any  order  refusing  to  grant 
the  defendant  a  new  trial;  nor  does  it  ap- 
pear that  the  trial  court  has  acted  upon  any 
such  motion.  It  simply  regarded  the  facts 
stated  in  support  of  the  demand  of  defend- 
ant for  a  new  trial  as  an  InsufiBcient  objec- 
tion to  the  restoration  of  the  record,  and 
overruled  the  same. 

So  far  as  appellant  bases  any  claim  for  a 
new  trial  upon  the  provisions  of  an  act  en- 
titled "An  act  providing  for  the  disposition 
of  actions  and  proceedings  in  which  bills  of 
exceptions  and  statements  on  motion  for  a 
new  trial  have  been  lost  or  destroyed  by 
conflagration  or  other  public  calamity,"  ap- 
proved March  23,  1907  (Stats.  1907,  p.  998), 
bis  claim  would  appear  .to  be  without  force, 
ta  view  of  the  express  provision  contained 
therein  that  "the  motion  provided  for  by 
this  act  must  be  made  within  thirty  days 
after  the  loss  or  destruction  of  such  records; 
provided,  that  in  any  case  now  i)endlng 
such  motion  may  be  made  at  any  time  with- 
in sixty  days  after  the  passage  of  this  act." 
No  demand  or  motion  based  on  facts  war- 
ranting such  action  under  this  act  was  made 
until  November  11,  1910,  and  no  request  was 
made  to  the  court  until  November  18,  1910. 

[1]  But  we  are  satisfied  that  no  question 
as  to  the  effect  of  the  judgment  roll  when 
restored,  or  as  to  the  right  of  defendant  to 
relief  by  or  on  account  of  the  facts  set  up 
hy  him  in  the  affidavit  of  his  attorney,  was 
involved  on  the  application  for  restoration 
of  the  record,  or  is  involved  on  this  appeal. 

[2]  A  somewhat  similar  question  was  pre- 
sented in  Estate  of  Jones,  17  Cal.  App. 
327,  119  Pac.  670,  in  which  a  petition  for 
hearing  in  this  court  was  denied.  The  opin- 
ion of  the  District  Court  of  Appeal  in  that 
case  succinctly  -and  clearly  states  the  law 
applicable  on  such  applications,  so  far  as 
this  matter  is  concerned.  Sul)9tantlally  it  Is 
held  that  the  sole  object  of  such  a  proceed- 


ing as  this  is  to  restore  a  record;  that  the 
obvious  purpose  of  such  a  proceeding  is  to 
permit  a  person  apparently  having  some  in- 
terest in  a  lost  record,  even  though  his  in- 
terest is,  perhaps,  doubtful,  to  have  the  same 
restored,  so  that  it  may  afford  conclusive 
evidence  of  its  contents  and  obviate  the  ne- 
cessity of  resorting  to  secondary  evidence  in 
any  litigation  that  may  arise  to  enforce 
rights  or  obligations  established  by  such  rec- 
ord; that  the  ends  of  justice  would  not  be 
promoted  by  complicating  the  question  of 
restoration  of  the  records  with  other  issues, 
and  that  as  a  rule  the  regularity  or  legal 
effect  of  the  record  will  not  be  considered; 
that  questions  affecting  the  judgment,  other 
than  those  which  appear  on  the  face  of  the 
record  sought  to  be  substituted,  should  not 
be  Investigated  in  such  a  proceeding;  and 
that  in  such  a  case  the  record  should  be  re- 
stored substantially  as  it  was,  even  if  void- 
able, and  the  other  party  left  to  make  what- 
ever defense,  not  appearing  from  the  face  of 
the  record,  that  might  exist- precisely  as  he 
could,  had  the  record  not  been  destroyed. 
Whatever  rights  or  remedies  defendant  had 
at  the  time  of  this  application  for  restora- 
tion, by  reason  of  the  matters  set  up  in  the 
affidavit,  plaintiff  was  nevertheless  entitled 
to  such  restoration,  and  the  trial  court  did 
not  err  in  making  the  order  therefor. 
The  order  appealed  from  is  affirmed. 

We  concur:  SHAW,  J.;   SLOSS,  J. 


am  Cal.  440) 
In  re  MARTIN'S  ESTATE.     (S.  P.  6,227.) 

(Supreme  Court  of  California.    Aug.  6,  1912.) 

executoks  and  administrators  (§  32*)— 
iiettebs  of  administration— petition  for 
Revocation — Right  to  Petition  for. 

Under  Code  Civ.  Proc.  |  1383,  which  pro- 
vides that  when  letters  of  administration  have 
been  granted  to  one  other  than  the  surviviug 
husband  or  wife,  child,  parent,  brother,  or  sis- 
ter any  one  of  them,  or  their  nominee,  may  ob- 
tain revocation  of  the  letters,  and  be  entitled 
to  administration,  an  incompetent  relative  can- 
not nominate  a  competent  one;  and  hence, 
where  decedent's  living  brother  was  incompe- 
tent to  serve  as  administrator  under  section 
13G9,  because  he  was  a^  nonresident,  he  could 
not  authorize  his  son,  who  was  competent  to 
serve,  to  petition  for  revocation  of  letters  of 
administration  issued  to  the  sou  of  a  deceased 
brother  of  decedent. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  it  191-212; 
Dec.  Dig.  S  32.*] 

Department  1.  Appeal  from  Superior 
Court,  Mapa  County;  Henry  C.  tJesford, 
Judge. 

In  the  matter  of  the  estate  of  Lawrence 
Martin,  deceased.  From  an  order  denying  a 
petition  to  revoke  letters  of  administration 
Issued  to  Clarence  Martin,  John  Martin  ap- 
peals.   Affirmed. 

Percy  S.  King  and  J.  K.  Pringle,  for  ap- 
pellant.   C.  N.  Riggins,  for  respondent. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexsa 


Digitized  by 


Google 


1056 


125  PACIFIC  REPOBTBE 


(CaL 


ANGELLOm,  J.  The  deceased  died  In- 
testate, and  Clarence  Martin,  a  nepbew  and 
belr  (being  a  son  of  a  deceased  brother  of  de- 
ceased), was  appointed  administrator  of  his 
estate  on  October  19,  1911.  Letters  of  ad- 
ministration were  Issued  to  said  Clarence 
Martin  on  October  24,  1911.  On  November 
29,  1911,  Jobn  Martin,  a  son  ot  Andrew  Mar- 
tin, who  is  a  brother  of  deceased  and  one  of 
his  heirs,  at  the  written  request  of  his  fa- 
ther, filed  his  petition,  under  section  1383, 
Code  of  Civil  Procedure,  for  the  revocation 
of  such  letters  of  administration  issued  to 
Clarence  Martin,  and  aslclug  that  he  (John 
Martin)  be  appointed  administrator  of  said 
estate.  Said  Andrew  Martin,  father  of  said 
petitioner.  Is  In  all  respects  competent  to 
serve  as  administrator,  except  that  he  is  a 
nonresident  of  the  state,  being  a  resident  of 
Ireland.  For  this  reason  be  is  neither  com- 
petent nor  entitled  to  serve  as  administrator. 
Code  Civ.  Proc.  |  1369.  The  petitioner  him- 
self Is  a  resident  of  this  state  and  in  all  re- 
8i)ectB  competent.  The  lower  court,  finding 
that  Andrew  Martin  was  incompetent  to  be 
appointed  by  reason  of  nonresidence,  conclud- 
ed that  petitioner  had  no  right,  under  sec- 
tion 13S3,  Code  of  Civil  Procedure,  to  a  revo- 
cation of  the  letters  theretofore  granted  to 
Clarence  Martin;  the  theory  being  that  such 
section  authorized  the  revocation  of  letters 
only  upon  the  petition  of  a  relative  who  is 
himself  competent  to  serve  as  administrator, 
or  upon  the  petition  of  a  competent  nominee 
of  such  a  relative  who  Is  himself  competent 
It  therefore  denied  the  petition.  This  Is  an 
appeal  by  said  petitioner  from  the  order 
denying  his  petition. 

Section  1383,  Code  of  Civil  Procedure,  pro- 
vides: "When  letters  of  administration  have 
been  granted  to  any  other  person  than  the 
surviving  husband  or  wife,  child,  father, 
mother,  brother,  or  sister  of  the  intestate, 
any  one  of  them  who  Is  competent,  or  any 
competent  person  at  the  written  request  of 
any  one  of  them,  may  obtain  the  revocation 
of  the  letters,  and  be  entitled  to  the  adminis- 
tration, by  presenting  to  the  court  a  petition 
praying  the  revocation,  and  that  letters  of 
administration  may  be  issued  to  him."  The 
words  "who  is  competent,  or  any  competent 
person  at  the  written  request  of  any  one  of 
them,"  were  inserted  In  this  section  by 
amendment  April  16,  1880.  Amendments  to 
Codes  1880,  p.  80.  Sections  1384  and  1385, 
Code  of  Civil  Procedure,  provide  for  the  no- 
tice and  hearing  on  such  petition;  and  the 
latter  section  provides  that,  "if  the  right  of 
the  applicant  Is  established,  and  he  is  com- 
petent, letters  of  administration  mtut  be 
granted  to  him,  and  the  letters  of  the  former 
administrator  revoked."  By  section  1360, 
Code  of  Civil  Procedure,  it  is  provided  that 
"no  person  Is  competent  or  entitled  to  serve 
as  administrator  or  administratrix"  who  Is 
(1)  under  the  age  of  majority,  (2)  not  a  bona 
fide  resident  of  the  state,  (3)  convicted  of 


an  Infamous  crime,  (4)  adjudged  by  the  court 
Incompetent  to  execute  the  duties  of  the 
trust  by  reason  of  drunkenness,  improvi- 
dence, or  want  ^  of  understanding  and  In- 
tegrity. 

It  la  not  disputed  that  Andrew  Martin,  by 
reason  of  his  nonresidence,  was  not  "compe- 
tent or  entitled  to  serve  as  administrator" 
(section  1369,  Code  Civ.  Proc.),  and  tliat  he 
was  therefore  not  entitled  to  personally  peti- 
tion, under  secUon  1383,  Code  of  ClvU  Pro- 
cedure, for  the  revocation  of  the  letters  there- 
tofore granted  to  Clarence  Martin.  Does  sec- 
tion 1883,  Code  of  Civil  Procedure,  give  his 
nominee  any  greater  right  in  the  matter  than 
he  himself  has?  Was  it  the  intent  of  the 
framers  of  the  amendment  of  1880  to  that 
section  to  give  to  a  relative  named  therehi 
the  right,  under  the  circumstances  set  forth 
therein,  to  clothe  any  competent  person,  not 
otherwise  entitled  to  administer,  with  the 
authority  to  obtain  a  revocation  of  the  let- 
ters previously  issued  to  another  and  a  grant 
of  letters  to  himself,  although  he  (such  rela- 
tive) could  not  ask  for  such  revocation  or  be 
appointed  administrator  by  reason  of  his 
own  Incompetency?  This  is  the  question  pre- 
sented by  this  appeal. 

The  meaning  of  section  1383,  Code  of  OlvU 
Procedure,  in  this  regard  is  not  entirtiy  free 
from  doubt;  but  we  are  of  the  opinion  that 
the  lower  court  was  correct  in  its  conclusion 
that  the  section  authorizes  the  revocation  of 
letters  already  granted  only  upon  the  peti- 
tion of  one  of  the  designated  relatives  who  Is 
competent  to  serve  as  administrator,  or  the 
petition  of  a  nominee  of  such  a  one,  i.  e.,  the 
nominee  of  one  who  is  himself  competent  to 
serve  as  administrator.  Taking  the  section 
as  it  stands,  without  regard  to  other  sections 
of  our  probate  act,  and  looking  solely  to  Its 
general  purpose,  such  would  appear  to  be  a 
fair  construction  of  its  provisions.  The  gen- 
eral purpose  of  the  section  has  been  declared 
to  be  to  allow  a  prior  right  to  letters  to  be 
asserted  against  one  who  has  obtained  a 
grant  of  letters  by  virtue  of  a  secondary 
right;  to  permit  the  former  administrator  to 
be  superseded  by  a  person  of  another  and  su- 
perior claim.  See  Estate  of  Wooten,  56  CaL 
322,  326;  Estate  of  Aldrlch,  147  C!al.  343,  34S, 
81  Pac  1011.  It  is  solely  In  the  interest  of 
the  person  having  such  prior  right  or  belong- 
ing to  such  superior  class.  But  if  the  relative 
is  Incompetent  under  the  laws  of  this  state 
to  obtain  letters  or  serve  as  administrator,  he 
has  no  prior  right  to  letters  over  the  person 
theretofore  appointed,  and  does  not  belong  to 
a  sup^or  class  in  the  matter  of  the  right  to 
letters.  This  being  the  situation,  the  Legis- 
lature provides  for  the  initiation  of  proceed- 
ings for  revocation  when  letters  tiave  been  ' 
granted  to  any  other  person  than  to  a  hus- 
band or  wife,  child,  father,  mother,  brother, 
or  sister  of  the  deceased  "by  any  one  pf  them 
who  is  competent,  or  any  competent  person 
at  the  written  request  of  any  one  of  them." 
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The  right  to  obtain  such  revocation  Is  solely 
for  the  benefit  of  the  relative.  It  Is  limited 
by  express  terms,  In  the  first  instance,  to 
such  of  the  designated  relatives  as  are  them- 
selves competent;  and  the  words  "at  the 
written  request  of  any  one  of  them"  may 
well  be  construed  as  referring  solely  to  those 
described  in  the  last  preceding  clause,  viz., 
"any  one  of  them  who  Is  competent,"  thus 
giving  the  competent  relative  the  right  to  act 
either  directly  or  through  a  nominee. 

When  we  consider  the  section  in  the  light 
of  the  well-settled  law  as  to  the  riglits  of 
such  relatives,  other  than  a  surviving  hus- 
band or  wife,  on  an  original  application  for 
letters  of  administration,  this  would  appear 
to  be  almost  the  necessary  construction.  Sec- 
°tiou  1365,  Code  of  Civil  Procedure,  specifies 
the  persons  "entitled  to  administer,"  and  the 
order  in  which  they  are  severally  entitled, 
being:  "1.  The  surviving  husband  or  wife, 
or  some  competent  person  whom  be  or  she 
may  request  to  have  appointed.  2.  The  chil- 
dren. 3.  The  father  and  mother.  4.  The 
brothers.  5.  The  sisters,"  etc.  It  Is  thorough- 
ly settled  that,  except  in  the  case  of  a  sur- 
viving husband  or  wife,  the  competent  nomi- 
nee of  a  relative  who  is  Incompetent  by  rea- 
son of  nonresidence  is  not  "entitled"  to  let- 
ters, on  an  original  application  for  letters, 
by  virtue  of  his  nomination  by  such  relative. 
See  Estate  of  Beech,  63  Cal.  45S;  Estate  of 
Muersing,  103  OaL  585,  37  Pac.  520;  Estate 
of  Kelly,  67  Oal.  81;  Estate  of  Morgan,  63 
Cal.  243.  It  is  thus  clear  that  the  competent 
nominee  of  a  nonresident  child,  father,  moth- 
er, brother,  or  sister  of  the  deceased  would 
not  have  been  entitled  by  reason  of  such 
nomination  to  letters  of  administration  as 
against  Clarence  Martin  at  the  time  the  lat- 
ter wag  appointed,  if  he  had  then  filed  his 
petition  asking  for  such  letters;  and  this  be- 
cause of  the  incompetency  of  the  person  nom- 
inating him.  The  cases  cited  make  this 
clear,  and  the  fact  is  not  disputed  by  learn- 
ed counsel  for  appellant  It  is  unreasonable 
to  assume,  in  the  absence  of  language  clearly 
compelling  such  a  conclusion,  that  the  Iiegls- 
lature  Intended  that  such  a  nominee  should 
have  the  absolute  right  to  insist  on  the  rev- 
ocation of  letters,  the  issuance  of  which  nei- 
ther he  nor  the  person  nominating  him  could 
have  successfully  opposed  in  the  first  in- 
stance. Especially  is  this  true  when  we  bear 
in  mind  that  the  purpose  of  section  1383, 
Code  of  Civil  Procedure,  is,  as  we  have  said, 
to  allow  a  prior  right  to  letters  to  be  assert- 
ed against  oUe  who  has  obtained  a  grant  of 
letters  by  virtue  of  a  secondary  right. 

Much  reliance  is  placed  by  appellant  on  the 
fact  that  the  amendment  to  section  1383  was 
made  within  a  few  weeks  after  this  court  de- 
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elded  the  case  of  Estate  of  Cotter,  54  CaL 
215,  wherein  it  was  held  that  the  surviving 
husband  or  wife  of  a  deceased  person,  though 
incompetent  to  serve  on  account  of  nonresi- 
dence, nevertheless  is  entitled  to  nominate  a 
suitable  person  for  administrator,  who  would 
thereupon  become  entitled  to  letters  on  an 
original  application  In  preference  to  any  of 
the  other  persons  named  in  section  1366, 
Code  of  Civil  Procedure.  This  section  lias 
already  been  referred  to.  The  decision  re- 
ferred to  was  based  upon  the  express  lan- 
guage of  subdivision  1  of  that  section,  which 
gives  the  first  right  to  letters  to  "the  surviv- 
ing husband  or  wife,  or  some  competent  per- 
son whom  he  or  she  may  request  to  have  ap- 
pointed." It  was  said  that  this  statute  "does 
not  make  the  right  of  the  surviving  husband  . 
or  wife  to  nominate  depend  upon  the  matter 
of  residence."  But  the  Legislature  was  deal- 
ing with  an  entirely  different  question  in 
amending  section  1383,  Code  of  Civil  Proce- 
dure, viz.,  the  right  to  a  revocation  of  lettera 
already  granted  at  the  instance  of  one  having 
a  prior  right;  and  we  do  not  think  that  the 
language  used  by  it  In  such  amendment  was 
such  as  to  warrant  a  conclusion  that  it  was 
endeavoring  to  apply  the  rule  declared  in  the 
Cotter  Case  to  applications  for  revocation. 
Especially  is  this  true  when  we  consider  that 
no  amendment  was  made,  conferring  upon 
the  nominee  of  any  heir,  other  than  the  sur- 
viving husband  or  wife,  the  right  to  letters 
of  administration  in  place  of  said  heir  upon 
the  .original  granting  of  letters. 

It  may  be  that  there  is  no  good  reason 
why  any  heir  should  not  be  placed  in  the 
same  position  in  the  matter  of  obtaining  let- 
ters in  the  first  Instance  as  is  the  surviving 
husband  or  wife;  that  is,  with  the  absolute 
right  to  nominate  in  his  place,  even  if  ia- 
competent  by  reason  of  nonresidence,  some 
competent  person  to  act  in  his  place,  who 
shall  have  the  same  right  to  letters  that  he 
would  have  if  a  resident  of  the  state.  That, 
however,  is  a  matter  within  the  legislative 
domain.  As  has  been  said  by  this  court, 
"tuere  have  been,  at  various  times,  so  many 
amendments  to  the  Code  concerning  the  right 
of  administration  that  it  is  quite  dtflScult  to 
extract  a  harmonious  system."  Estate  of 
Kelly,  57  Cal.  81.  We  cannot  claim  that  our 
construction  of  section  1383,  Code  of  Civil 
Procedure,  makes  our  system  in  this  regard 
absolutely  harmonious;  bat  as  many,  if  not 
more,  discordant  notes  would  l>e  found  if  the 
construction  contended  for  by  appellant 
should  be  adopted. 

The  order  appealed  from  is  afl^med. 

We  concur:    SHAW,  J.;  SLOSS,  J. 
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In  re  EVERTS*  ESTATE.  . 

(S.  F.  6,072,  6,073.) 
(Supreme  Court  of  California.     Aug.  6,  1912. 
Rehearing  Denied  Sept.  5,  1912.) 

1.  Appeal  and  Bbbob  (|  079*)— New  Tbial  (S 
68*)— WiiXB  (S  155*)— Want  of  Evidence 
—Review. 

The  granting  o£  a  new  trial  for  want  of 
evidence  to  support  the  verdict  is  UBually  a 
matter  almost  entirely  within  the  discretion  of 
the  trial  court,  which  will  not  be  reversed  in 
the  absence  of  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3871-3873,  3877;  Dec. 
Dig.  {  979;*  New  Trial,  Cent  Dig.  SI  135- 
140;  Dec.  Dig.  $  68 ;»  Wills,  Cent  fWg.  «§ 
876-381;    Dec.  Dig.  f  165.»] 

2.  New  Triai,  (|  9*)— Sepabate  IsaiTES. 

It  is  within  the  power  of  the  trial  court, 
where  there  is  more  than  one  issue  of  fsict  in 
a  case,  and  such  issues  are  distinct  and  separa- 
ble in  their  nature,  to  order  a  new  trial  of  one 
issue  and  refuse  it  as  to  the  others. 

[Ed.  Note.— For  other  cases,  "see  New  Trial, 
Cent  Dig,  I  12;   Dec  Dig.  t  9.»] 

8.  New  Triai.  ({  170*)— Sepabate  Issues—. 

Severance. 

Where  a  new  trial  is  granted  aa  to  one  of 
two  separate  issues,  it  authoriies  a  re-exami- 
nation only  of  the  Issue  on  which  the  new  trial 
has  been  ordered;  the  moving  party's  remedy 
as  to  the  others  being  limited  to  an  appeal  from 
the  part  of  the  order  denying  the  motion  as  to 
them. 

tE)d.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  g  337;    Dec  Dig.  I  170.*] 
4.  WiLM    (J    166*)— Evidence— Fbaud— Un- 
due Influence. 

Evidence  held  to  sustain  a  verdict  finding 
that  a  will  offered  for  probate  had  not  been 
procured  by  fraud  or  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {§  421-137;  Dec  Dig.  {  166.*] 
6.  Wills  ({  153*)  —  Fraud —  Undu*  Ihixu- 

ENCE — Promise  to  Distribute. 

A  will  executed  on  the  faith  of  a  promise 
that  the  sole  bene6ciary  would  distribute  cer- 
tain of  testatrix's  estate  among  certain  chari- 
ties is  not  procured  by  fraud  or  undue  influ- 
ence; but  it,  after  testatrix's  death,  the  donee 
fails  or  refuses  to  perform  the  promise  the 
donee  and  the  property  may  be  charged  with 
a  trust  in  favor  of  the  intended  beneficiaries. 

[Bid.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  f  371;  Dec  Dig.  §  153.*) 
6.  Trial  (J  253*)— Instructions— ExciuDiNa 

Evidence. 

The  court,  having  given  instructions  in  a 
will  contest  concerning  unsoundness  of  mind  in 
Introducing  the  subject  of  undue  influence, 
charged  that  unsoundness  of  mind  and  undue 
influence  were  entirely  distinct  grounds  for 
denying  the  probate  of  a  will;  that  a  person 
might  be  the  yictim  of  undue  influence,  wheth- 
er at  the  time  sound  or  unsound  in  mind ;  and 
that  if  the  jury  found  the  testatrix  was  of 
unsound  mind  at  the  time  of  the  execution  of 
the  will,  then  it  was  entirely  immaterial  wheth- 
er the  principal  beneficiary  exercised  any  undue 
influence  over  her  in  the  matter  of  the  execu- 
tion of  the  will,  because  unsoundness  of  mind 
would  incapacitate  her  to  execute  the  will,  "in- 
fluence or  no  influence."  Betd,  that  such  in- 
struction was  not  objectionable  as  authorizing 
the  jury,  after  finding  unsoundness  of  mind,  to 
conclude  that  they  need  not  consider  the  evi- 
dence relating  to  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Sf  613-623;    Dec.  Dig.  f  253.*] 


7.  Trial  (|  194*)— Instbuctions— Effect  of 
Evidence. 

A  request  to  charge  in  a  will  contest  tliat 
two  former  wills  were  admitted  as  tending  to 
raise  a  probability  of  undue  influence,  and  Uiat 
they  were  limited  to  that  purpose,  was  im- 
proper, being  a  charge  as  to  the  effect  of  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  IS  413,  436,  439-441,  446-454,  456-4G6: 
Dec  Dig.  I  194.*] 

8.  Wills   ({   331*)— Contest— Instructions. 

An  instruction  that  two  former  wills  werf 
admitted  in  evidence  to  show  the  state  of  mind 
of  testatrix  toward  the  beneficiaries  therein 
named,  and  not  specifically  to  show  that  she 
made  the  will  in  controversy  while  of  unsound 
mind,  or  through  undue  influence  or  fraud,  was 
not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  if  782-784,  786,  787;   Dec  Dig.  {  331.*] 

9.  Trial  (|  260*)— Instbuctions— Request  to 
Charob— Instbuotions  Given. 

Where,  in  a  will  contest  the  court  charged 
that  in  considering  the  issue  of  undue  influence 
the  jury  should  take  into  consideration  the  age 
and  mental  and  physical  condition  of  testatrix 
aa  shown  by  the  evidence,  that  an  influence 
wiiich  she  was  too  weak  to  resist  and  which 
destroyed  her  free  agency  and  prevented  the 
free  and  voluntary  action  of  her  judgment, 
amounted  to  undue  influence,  and  that  undne 
influence  was  the  control  of  another  will  over 
that  of  testatrix,  whose  faculties  had  been  so 
impaired  as  tp  submit  to  that  control,  such, 
instruction  covered  a  request  to  charge  that 
the  amount  of  undue  Infiaence  which  would  in- 
validate a  will  varies  with  the  strength  or  weak- 
ness of  testatrix's  mind  and  will,  and  the  in- 
fluence which  would  subdue  or  control  a  mind 
naturally  weak,  or  which  had  become  impaired 
by  age,  weakness,  disease,  or  any  other  cause. 
might  have  no  effect  to  overcome  or  mislead  a 
mind  naturally  strong  and  unimpaired  by  any 
of  the  causes  stated. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  651-669;    Dec  Dig.  i  260.*] 

10.  Evidence  (|  360*)— DoctntENTS— Nurse's 
Chabt. 

A  nurse's  chart  or  memorandum  of  the 
pulse  of  testatrix  and  her  symptoms  during  her 
last  illness  was  not  legal  evidence  of  the  facts 
stated  therein. 

[Ed.  Note. — For  other  eases,  see  Evidence. 
Cent  Dig.  ||  1388-1397;    Dec  Dig.  i  350.*] 

11.  Tbial  (|  252*)— Instructions— Appuca- 
BiLiTT  to  Evidence. 

Where,  in  a  will  contest  it  was  shown  that 
a  nurse's  chart  showing  testatrix's  symptoms 
and  pulse  during  her  last  Illness  had  been  lost 
but  there  was  no  proof  that  it  was  willfull.r 
destroyed  or  suppressed,  or  that  it  was  kept 
for  or  delivered  to  proponent,  such  facts  did 
not  furnish  a  basis  for  a  refused  instruction 
that  evidence  willfully  suppressed  was  presum- 
ed to  be  adverse  to  the  party  suppressing  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  !§  505,  696-^12;  Dec  Dig.  f  252.*] 

Department  1.  Appeal  from  Superior 
Court,  Santa  Cruz  County;  George  H.  Ruck. 
Judge. 

In  the  matter  of  tbe  estate  of  Jeanette  L. 
Everts,  deceased.  A  writing  purporting  tc 
be  decedent's  will  having  been  offered  for 
probate,  certain  legatees  In  an  alleged  will 
bearing  prior  date  contested  such  probate. 
From  an  order  granting  proponent's  motioii 
for  a   new  trial   on   the   issue  of  Insanitj'. 
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and  denying  contestants'  motion  for  a  new 
trial  on  the  Issues  of  undue  influence  and 
fraud,  contestants  appeal  separately.  Af- 
firmed. 

Chas.  M.  Cassln  and  BenJ.  K.  Knight,  for 
appellants.  -  Stratton,  Kaufman  &  Torcbiana, 
for  respondent 

SlIAW,  J.  Jeanette  L.  Everts  died  In  San- 
ta Cruz  county  on  January  16,  1911.  On 
January  19,  1911,  a  petition  for  the  probate 
of  a  writing,  dated  January  13,  1911,  pur- 
porting to  be  her  will  was  filed.  A  will  pre- 
viously executed  had  given  certain  legacies 
to  the  contestants  above  mentioned.  They 
appeared  and  filed  a  contest  of  the  will  of 
January  13th.  The,grounds  of  contest  were, 
first,  that  the  decedent  was  of  unsound  mind 
when  said  paper  was  executed ;  second,  that 
It  was  procured  by  undue  influence;  third, 
that  it  was  procured  by  fraud.  The  issues 
were  tried  by  a  Jury,  which  found  that  the 
decedent  was  of  unsound  mind  as  alleged, 
but  that  the  will  was  not  procured  by  fraud 
or  undue  influence.  Thereupon  the  propon- 
ent and  contestants  moved  separately  for  a 
new  trial  of  the  issues  decided  against  tbem 
respectively;  the  proponent  asking  a  new 
trial  of  the  issue  as  to  insanity,  the  contest- 
ants for  a  new  trial  of  the  issues  as  to  un- 
due influence  and  fraud.  The  court  granted 
the  motion  of  the  proponent  and  ordered  a 
new  trial  of  the  issue  as  to  insanity,  and, 
denying  the  motion  of  contestants,  refused  a^ 
new  trial  of  the  questions  of  undue  influence' 
and  fraud.  The  contestants  appeal  separate- 
ly from  each  order;  the  appeal  from  the  or- 
der relating  to  the  issue  of  insanity  being 
case  No.  6,073,  and  that  from  the  order  up- 
on the  issues  of  undue  Influence  and  fraud 
being  case  No.  6,072. 

[1]  The  granting  of  a  new  trial  for  want 
of  evidence  to  support  the  verdict  is  usually 
a  matter  almost  entirely  within  the  discre- 
tion of  the  trial  court  Such  order  will  not 
be  reversed,  unless  an  abuse  of  discretion  ap- 
pears. Estate  of  Motz,  136  Cal.  560,  69  Pac. 
294;  Bjorman  v.  Ft  B.  R.  Co.,  92  Cal.  501, 
28  Pac.  591.  The  record  contains  no  sub- 
stantial evidence  that  the  testatrix  was  of 
unsound  mind  oi  otherwise  Incompetent  to 
make  a  will  at  the  time  of  the  execution  of 
the  will  in  question.  The  court  very  prop- 
erly ordered  a  new  trial  of  that  issue. 

[2,  3]  It  is  within  the  power  of  the  trial 
court,  where  there  is  more  than  one  Issue  of 
fact  In  a  case,  and  such  issues  are  distinct 
and  separable  in  their  nature,  to  order  a  new 
trial  of  one  issue  and  refuse  it  as  to  the 
others.  San  Diego  L.  &  T.  Co.  v.  Neal,  78 
Cal.  64,  20  Pac.  372,  3  L.  R.  A.  83 ;  Duff  v. 
Duff,  101  Cal.  4,  35  Pac.  437 ;  Mountain,  etc., 
Co.  V.  Brjan,  111  Cal.  38,  43  Pac.  410.  These 
cases  declare,  also,  that  when  such  new  trial 
is  granted  it  opens  for  examination  only  the 
issue  upon  which  it  is  ordered;  that  the  de- 
termination of  the  other  issues  remain  in 


the  record;  and  that  they  cannot  be  retried. 
The  only  remedy  of  the  moving  party  as  to 
those  Issues  is  to  appeal  from  the  part  of 
the  order  denying  the  motion  for  a  new  trial 
as  to  them.  This  the  appellants  have  done 
in  this  case.  If  we  affirm  that  part  of  the 
order  denying  the  new  trial  as  to  fraud  and 
undue  Influence,  the  findings  on  those  issues 
will  stand  unaffected,  and  the  new  trial  to 
follow  in  the  lower  court  must  be  confined 
to  the  question  of  the  unsoundness  of  mind 
of  the  decedent 

[4]  The  decedent  left  but  one  heir  at  law, 
namely,  the  proponent,  Sarah  M.  Chapman, 
her  daughter.  By  the  instrument  of  Janu- 
ary 13,  1911,  here  offered  for  probate,  the 
decedent  gave  all  her  property  to  her  daugh- 
ter, appointed  her  executor  without  bonds, 
and  revoked  all  former  wills.  On  December 
3,  1909,  she  made  a  will  giving  the  contest- 
ants, 10  in  number,  legacies  amounting  to 
$17,000,  and  to  other  persons  and  institutions 
legacies  amounting  to  $13,300,  her  summer 
home  to  her  cousin,  Etta  Alfred,  for  her  life, 
and  the  residue  to  Her  said  daughter.  The 
contestant,  Harry  J.  Bias,  who  was  designated 
as  executor  in  said  former  will,  was  the  only 
natural  person  among  the  contestants  who 
were  named  therein  as  legatees.  His  legacy 
of  $2,000  was  said  to  be  for  past  services  and 
for  his  services  as  executor.  The  other  con- 
testants are  benevolent  and  religious  socie- 
ties and  corporations.  The  value  of  the  es- 
tate is  about  $75,000. 

The  undue  influence,  as  alleged,  consisted 
of  the  importunities,  advice,  solicitations,  and 
representations  of  Sarah  M.  Chapman  and 
others  acting  for  her,  whereby  the  will  and 
purpose  of  the  decedent  to  leave  part  of  her 
property  to  others  was  overcome,  and  she 
was  caused  to  make  the  wUl  glvii^  It  all  to 
said  daughter.  The  fraud,  as  allied,  con- 
sisted of  promises  and  representations,  said 
to  have  been  made  by  and  for  Sarah  M. 
Chapman  to  the  decedent,  that  if  the  dece- 
dent would  execute  the  will  In  question  leav- 
ing all  her  property  to  said  Sarah,  she,  the 
said  Sarah,  would  distribute  a  part  of  the 
same  among  certain  nieces  and  cousins  of 
the  decedent  and  certain  churches  and  chari- 
table institutions,  according  to  the  wish  and 
intent  of  the  decedent,  which  promises,  it  is 
alleged,  were  made  without  any  intention  of 
performing  them,  and  by  means  thereof  she 
was  induced  to  and  did  make  said  will. 

So  far  as  the  point  that  the  verdict 
against  the  contestants  on  these  two  issues 
is  contrary  to  the  evidence  is  concerned,  no 
extended  discussion  is  required.  A  perusal 
of  the  record  shows  that  at  least  the  great 
preponderance  of  the  evidence  was  against 
the  contestants.  There  was  no  satisfactory 
evidence  of  undue  Influence.  The  circum- 
stances proven  to  show  it  were  all  readily 
susceptible  of  an  Innocent  explanation.  On 
the  subject  of  fraud,  the  evidence  was  want- 
ing upon  the  important  element  of  fraudu- 
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lent  or  bad  Intent  There  was  evidence  that 
the  decedent  desired  to  gire  a  considerable 
part  of  her  estate  to  certain  churches  and 
societies  and  to  other  relatives,  and  also 
that  she  wished  to  place  It  all  in  control  of 
her  daughter  for  distribution  of  that  part 
according  to  her  desires;  that  the  daughter 
was  Informed  of  these  desires,  and  promised 
the  decedent  that,  if  the  will  was  made  giv- 
ing it  all  to  her  nnconditionally,  she  would 
carry  out  those  desires;  and  that  the  will 
was  made  upon  the  faith  of  this  promise. 
But  there  is  no  substantial  proof  of  bad 
faith  on  the  part  of  the  daughter,  or  of  the 
allegation  that  she  made  such  promise  with- 
out any  intention  of  performing  it  She  did 
not  testify;  but  her  counsel  stated  that  she 
did  not  deny  the  promise,  and  that  she  in- 
tended to  perform  it  The  only  evidence  of 
any  consequence  that  might  be  supposed  to 
indicate  a  contrary  purpose  is  the  testimony 
of  the  representatives  of  one  of  the  contest- 
ant churches,  who,  the  second  day  after  the 
funeral  of  the  testatrix,  half  playfully  re- 
minded the  daughter  of  a  promise  she  had 
a  few  hours  before  expressed  to  carry  out 
her  mother's  wishes  concerning  the  intended 
benefldariea  of  the  estate,  to  which  the 
daughter  answered:  "Yon  know  my  heart; 
but  I  am  making  no  promises."  It  appeared, 
however,  that  at  that  time  she  had  not  seen 
the  previous  will,  and  was  not  fully  advised 
as  to  the  details  of  her  mother's  wishes; 
that  she  had  received  advice  from  her  at- 
torney in  the  meantime;  and  that  she  then 
again  avowed  her  intention  to  carry  out  her 
mother's  desires.  The  Jury,  on  this  evi- 
dence, was  entirely  Justified  in  finding  that 
the  wlU  was  not  procured  by  fraud. 

[S]  A  will  executed  upon  the  faith  of 
such  a  promise,  honestly  made,  cannot  be 
said  to  be  procured  by  fraud  or  undue  in- 
fluence. If,  after  the  death  of  the  testatrix, 
the  donee  falls  or  refuses  to  perform  the 
promise,  a  different  question  arises  and,  al- 
though the  will  stands  unaffected,  the  donee 
and  the  property  may  be  charged  with  a 
trust  In  favor  of  the  Intended  beneficiaries. 
De  Laurencel  v.  De  Boom,  48  Cal.  685;  Es- 
tate of  Brooks,  64  Cal.  475;  Curdy  v.  Ber- 
ton,  79  Cal.  426,  21  Pac.  858,  6  L.  B.  A.  189, 
12  Am.  St  Rep.  157. 

[6]  The  court  Instructed  the  Jury  that  un- 
due Influence  and  unsoundness  of  mind  were 
entirely  distinct  grounds  for  doiying  probate 
of  a  will;  that  a  person  might  be  the  victim 
of  tmdue  influence,  whether  at  the  time 
sound  or  unsound  in  mind;  and  that  If  they 
found  that  the  testatrix  was  of  unsound 
mind  at  the  time  of  the  execution  of  the 
will,  then  It  was  entirely  Immaterial  wheth- 
er or  not  the  daughter  "exercised  any  undue 
influence  over  her  in  the  matter  of  the  ex- 
ecution of  the  will,"  because  unsonndnessf  of 
mind  itself  would  incapacitate  her  to  exe- 
cute the  will,  "influence  or  no  Influoice." 
The  appellants  contend  tttat  the  Jury,  after 
finding  that  such  unsoundness  of  mhid  was 


established,  would  conclude  from  this  in- 
struction that  they  need  not  conMdef  the 
evidence  relating  to  undue  influence,  and 
that  In  effect  It  did  prevent  or  may  have 
prevented,  them  from  considering  thnt  evi- 
dence. The  contention  is  not  tenable.  This 
statement  was  made  Immediately  following 
the  instructions  concerning  unsoundness  of 
mind  and  in  Introducing  the  subject  of  undue 
influence.  It  was  correct  in  point  of  fact 
It  does  not  purport  to  tell  the  Jury  tiiat  it 
would,  in  the  event  stated,  be  unnecessary 
or  immaterial  for  them  to  consider  the  evi- 
dence as  to  undue  influence,  or  to.  flnd  upon 
that  issue.  The  court  proceeded  to  instruct 
the  Jury  fully  upon  the  question  of  undue 
Influence,  and  In  effect  directed  the  Jury  to 
consider  the  evldoice  relating  to  it  to  de- 
cide the  issue  according  to  the  evidence,  and 
to  return  a  verdict  thereon.  The  Jury  must 
be  presumed  to  have  obeyed  these  directions. 
There  is  nothing  In  the  record,  or  even  in 
the  evidence,  to  indicate  the  contrary. 

[7]  There  was  no  error  In  refusing  the  re- 
quested Instruction  to  the  effect  that  the  two 
former  wills  were  admitted  for  the  purpose 
of  tending  to  raise  a  probability  of  undue 
influence,  and  that  they  were  limited  to  that 
purpose.  Such  an  instruction  was  Improper, 
being  an  instruction  as  to  the  effect  of  evi- 
dence. 

[8]  The  instruction  that  these  two  former 
wills  were  allowed  in  evidence  for  the  pur- 
pose of  lowing  the  state  of  mind  and  feel- 
ing of  the  testatrix  towards  the  benefldaries 
therein  named,  and  not  specifically  to  show 
that  she  made  the  will  while  of  unsound 
mind,  or  through  undue  influence  or  fraud, 
is  not  erroneous.  It  was  for  the  Jury  to  de- 
termine what  feeling  or  state  of  mind  to- 
ward those  beneficiaries  was  Indicated  by 
these  wills,  and,  having  done  so,  to  decl<to 
whether  it  did  or  did  not  tend  to  prove  the 
facts  stated.  An  Instruction,  to  the  effect 
that  it  did  prove  those  facts,  by  the  court 
would  have  Invaded  the  province  of  the  Jury. 

[9]  The  court  refused  instruction  7,  asked 
by  appellants,  containing  this  passage:  "The 
amount  of  undue  influence  which  will  be 
sufficient  to  Invalidate  a  will  must  of  course. 
vary  with  the  strength  or  weakness  of  mind 
and  will  of  the  testator;  and  the  influence 
which  would  subdue  or  control  a  mind  nat- 
urally weak,  or  which  had  become  impaired 
by  age,  weakness,  disease,  or  any  other 
cause,  might  have  no  effect  to  overcome  or 
mislead  a  mind  naturally  strong  and  unim- 
paired by  any  of  the  causes  above  stated." 
That  the  propositions  stated  are  correct  is 
self-evident.  But  it  does  not  follow  that 
they  should  have  been  given  to  the  Jury  as 
an  instruction  by  the  court  The  Jury  must 
decide  all  questions  of  fftct  arising  from  the 
evidence,  at  least  where  there  is  a  substan- 
tial conflict  Where  there  is  no  such  con- 
flict the  court  may  direct  a  verdict  but 
otherwise  it  may  Instruct  only  as  to  the  law. 
The  Instruction  Is  argumentative  to  a  degree 
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to  wbicb  the  court  need  not  go.  Wliere  prop- 
er instructions  on  the  point  are  given,  a  re- 
versal should  not  follow  either  the  giving 
or  refusal  to  give  such  a  proposition  as  ar 
Instruction.  In  other  charges  the  Jury  was 
told  that  in  considering  the  Issue  of  undue 
Influence  they  should  take  into  conslderatlor 
tbe  age  and  mental  and  physical  condition  o ' 
the  testatrix,  as  shown  by  the  evidence;  that 
an  influence  which  she  was  too  weak  to  re- 
Bist,  and  which  destroyed  her  free  agency 
and  prevented  the  free  and  voluntary  action 
of  her  Judgment,  amounted  to  undue  influ- 
ence; that  undue  Influence  was  the  control 
of  another  will  over  that  of  the  testatrix, 
whose  faculties  have  been  so  impaired  aa  to 
submit  to  that  control.  We  are  of  the  opin- 
ion that  the  contestants  suffered  no  substan- 
tial injury  from  the  lack  of  fuller  Instruc- 
tions on  the  precise  point. 

[10.11]  The  nurses  In  attendance  on  the 
testatrix  at  the  time  of  the  execution  of  the 
will  kept  a  chart  or  memorandum  of  her 
pulse  and  symptoms.  This  was  lost;  but 
there  Is  no  evidence  that  it  was  willfully  de- 
stroyed or  suppressed,  or  that  it  was  kept 
for  or  delivered  to  the  proponent  It  was 
not  legal  evidence  of  the  facts  stated  In  it. 
Estate  of  Flint,  100  Cal.  399,  84  Pac.  863. 
Consequently  it  did  not  furnish  a  basis  for 
the  inptruction  that  evidence  willfully  sup- 
pressed Is  presumed  to  be  adverse  to  the 
party  suppressing  it,  which  was  asked  by 
contestants  and  refused. 

A  number  of  other  rulings  and  proceedings 
at  the  trial  are  objected  to  as  erroneous. 
None  of  them,  in  our  opinion,  could  have 
affected  the  case  to  the  prejudice  of  the  con- 
testants, or  are  of  snfllclent  merit  or  Impor- 
tance to  require  discussion. 

The  orders  appealed  from  are  affirmed. 

We  concur:  ANGBLLOTTI,  J.;  SLOSS,  J. 


afiS  Cal.  423) 

MITCHETJj  V.  SUPERIOR  COURT  IN  AND 
FOR  CITY  AND  COUNTY  OF  SAN  FRAN- 
CISCO et  al.     (S.  F.  5,699.) 

(Supreme  Court  of  California.  Aug.  6,  1912. 
Rehearing  Denied  Sept  4,  1912.) 

L  Contempt    (|    54*)  —  Affidavit  —  Btjitt- 

CIKNCY. 

The  affidavit  or  affidavits  npon  which  a 
contempt  proceeding  is  based  constitute  the 
complaint;  and,  unless  they  charge  acts  con- 
stitnting  contempt,  the  court  is  withont  juris- 
diction to  proceed. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent  Dig.  SS  143-149;   Dec.  IMg.  «  64.»] 
2.  DivoBCB   ($   269*)— AtiMONT— Contempt- 
Affidavit— SuFTiciBNCY. 

An  affidavit  to  punish  for  contempt  of  an 
order  requiring  a  husband  to  pay  his  wife's 
counsel  fees  and  monthly  sums  for  her  support 
pendin|[  a  divorce  suit  brought  by  her  was  not 
insufficient  for  failing  to  state  that  a  copy  of 
the  order  for  sucb  payment  was  personally 
served  on  him,  or  that  he  knew  of  the  order, 
where  the  affidavit  recited  that  he  appeared  in 


all  the  proceedings,  and  at  all  the  times  and 
dates  mentioned  in  the  affidavit,  and  that  the 
order  was  made  on  a  specified  date. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  a  756-763  r  Dec.  Dig.  {  269.»] 

3.  DiVOBCK     (I     269*)— ALIMONT  — CONTKlfPT 

-Evidence— Matkbialitt. 

In  a  proceeding  to  punish  a  husband  for 
contempt  of  an  order  in  a  divorce  suit,  proof 
of  service  of  a  copy  of  the  order  was  immate- 
rial, where  it  was  undisputed  that  he  was  pres- 
ent when  the  order  was  made. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {§  756-763;  Dec.  Dig.  J  269.*] 

4.  Certiobabi    (I    58*)  — Review  — Mattubs 
Not  Shown  by  Reooro. 

Objection  on  certiorari  to  review  a  con- 
viction of  contempt  that  petitioner's  counsel 
was  not  permitted  to  read  his  affidavit  at  the 
hearing  of  the  order  to  show  cause  cannot  be 
considered,  where  the  certified  record  fails  to 
indicate  any  such  state  of  facts. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  S  146;    Dec.  Dig.  g  5a*] 

5.  Witnesses   {|  60*)  —  Competbnoy  —  Hus- 
band AND  Wife. 

Pen.  Code,  g  1322,  and  Code  Civ.  Proc.  S 
1881,  Buhd.  1,  which  disqualify  a  wife  to  testify 
against  her  husband  in  certain  cases,  does  not 
prevent  her  from  testifying  against  him  in  a 
proceeding  to  punish  him  for  contempt  of  an 
order  requiring  him  to  make  her  certain  pay- 
ments pending  suit  by  her  for  divorce. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §{  167-173;    Dec  Dig.  g  60.*] 

6.  DivoncE    (g    269*)— Tempobaby    Obdebb— 
Contempt — Proceedings  to  Pdnish. 

A  proceeding  to  punish  for  contempt  of  an 
order  in  a  divorce  suit  requiring  a  husband 
to  make  certain  payments  to  his  wife,  while 
similar  in  some  respects  to  a  prosecution  for  a 
criminal  offense,  is  properly  entitled  in  the  style 
of  the.  divorce  proceeding  itself,  and  not  as  a 
separate  action. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  gg  756-763;  Dec  Dig.  g  269.*] 

7.  Divorce  (g   269*)  —  Contempt  —  Proceed- 
ings TO  Punish— JtJDiciAi.  Notice  of  Pbo- 

CEF.DINGS. 

In  a  proceeding  to  punish  a  husband  for 
contempt  of  an  order  made  in  a  divorce  suit 
against  him,  requiring  payments  to  his  wife, 
the  court  takes  cognizance  of  pendency  of  the 
main  cause;  and  it  is  unnecessary  to  set  forth 
in  the  affidavit  to  punish  for  the  contempt  the 
fact  of  sach  pendency,  nor  the  provisions  of  the 
order  violated. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  gg  756-763;   Dec  Dig.  g  269.*] 

Department  2.  Petition  by  O.  W.  Mitchell, 
Jr.,  for  certiorari  against  the  Superior  Court 
In  and  for  the  City  and  County  of  San  Fran- 
cisco and-  another  to  review  contempt  pro- 
ceedings.    Writ   discharged. 

Rehearing  denied;  Beatty,  O.  J.,  dissent- 
ing. 

F.  H.  Dam,  for  petitioner.  Arthur  E.  Na- 
thanson,  for  respondents. 

MELVIN,  J.  Certiorari  directed  to  a 
Judge  of  the  superior  court  to  the  end  that 
this  court  might  examine  the  proceedings 
whereby  the  petitioner,  O,  W.  Mitchell,  Jr., 
was  found  guilty  of  contempt 

[1,2]  It  appears  from  the  record  that  an 
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action  for  divorce,  was  pending  In  tbe  su- 
perior court  of  the  city  and  county  of  San 
Francisco,  In  which  Edith  Mitchell  was  plain- 
tiff and  this  petitioner  was  defendant.  On 
or  abont  September  25,  1008,  after  due  pro- 
ceedings, the  court  ordered  the  payment  of 
certain  counsel  fees  and  also  monthly  sums 
for  the  support  of  said  plaintiff,  EUlth  Mitch- 
ell, pendente  lite.  Thereafter,  upon  the  affi- 
davit of  Edith  Mitchell  being  filed,  the  court 
issued  an  order  requiring  G.  W.  Mitchell, 
Jr.,  to  show  cause  why  he  should  not  be 
punished  for  contempt  of  court  because  of 
bis  failure  to  comply  with  the  direction  to 
pay  alimony  and  counsel  fees.  After  a  hear- 
ing be  was  found  guilty,  and  it  was  adjudg- 
ed that  he  be  imprisoned  in  the  county  }all 
of  the  city  and  county  of  San  Francisco  for 
the  term  of  five  days.  Petitioner  contends 
that  the  court  never  obtained  jurisdiction  of 
the  proceeding  because  of  the  defects  in  the 
affidavit.  The  rule  upon  this  subject  in  Cali- 
fornia is  well  settled.  "The  affidavit  or  affi- 
davits upon  which  the  contempt  proceeding 
is  based  constitute  the  complaint;  and,  un- 
less they,  upon  their  face,  charge  facts  con- 
stituting a  contempt,  the  court  is  without 
jurisdiction  to  proceed."  Hutton  y.  Superior 
Court,  147  Cal.  159,  81  Pac.  410.  The  same 
rule  was  announced  In  Batchelder  v.  Moore, 
42  Cal.  415;  Overend  v.  Superior  Court,  131 
Cal.  284,  63  Pac.  372;  Rogers  v.  Superior 
Court,  145  Cal.  91,  78  Pac.  344;  Otis  v.  Su- 
perior Court,  148  Cal.  130,  82  Pac.  853;  Frow- 
ley  T.  Superior  Court,  158  Cal.  226,  110  Pac. 
817.  Petitioner's  first  and  principal  objec- 
tion to  the  affidavit  is  that  it  falls  to  state 
that  a  certified  or  any  copy  of  the  order 
for  the  payment  of  alimony  was  personally 
served  upon  him,  or  that  he  had  actual 
knowledge  of  the  signing  and  filing  of  said 
order,  or  of  its  contents.  The  affidavit,  how- 
ever, contains  a  recital  "that  the  defendant 
has  duly  appeared  in  the  above-entitled  ac- 
tion in  all  the  proceedings  therein,  and  at 
all  the  times  and  dates  herein  mentioned." 
This  is  followed  by  the  statement  that  on 
September  25,  1908,  "upon  due  proceedings 
therefor,  first  had  and  obtained,  the  above- 
entitled  court  duly  made  Its  order,  ordering 
and  directing  that  the  said  G.  W.  Mitchell, 
Jr.,  pay  to  the  said  Edith  Mitchell,"  cer- 
tain sums  by  way  of  allowance  for  mainte- 
nance and  attorney's  fees  pendente  lite.  This 
language  amounts  to  an  allegation  that  de- 
fendant was  present  when  the  order  was 
made.  It  was  consequently  unnecessary  to 
allege  or  to  prove  that  he  had  been  served 
with  notice  of  the  original  order.  Ex  parte 
Cottrell.  59  Cal.  418;  In  re  McCarty,  154 
Cal.  537.  98  Pac.  540. 

[S]  An  effort  was  made  to  show  by  the  af- 
fidavit of  one  Reinicke,  made  during  tbe 
progress  of  the  hearing,  that  he  had  served 
upon  G.  W.  Mitchell,  Jr.,  a  copy  of  the  order 
for  the  payment  of  allowance  for  mainte- 
nance and  counsel  fees  shortly  after  it  was 
made.     Petitioner  makes  objection  both  to 


the  introduction  of  this  affidavit  and  the  de- 
nial to  him  of  the  right  to  cross-examine 
Reinicke,  and  also  asserts  that  the  affidavit 
Is  Insufficient  to  show  service  of  the  order 
according  to  law.  We  find  it  unnecessary, 
however,  to  determine  these  matters,  because 
the  undenled  allegation  of  defendant's  pres- 
ence at  the  time  of  the  making  of  the  order 
rendered  a  showing  of  service  of  notice  upon 
him  entirely  unnecessary. 

[4]  Complaint  is  made  that  his  counsel  was 
not  permitted  to  read  petitioner's  aflidavit 
on  the  day  of  the  hearing  of  the  order  to 
show  cause.  The  certified  record  fails  to 
indicate  any  such  state  of  facts;  consequent- 
ly we  cannot  consider  the  iwlnt. 

[5-7]  Petitioner  also  insists  that,  the  pro- 
ceeding to  punish  him  for  contempt  being  in 
the  nature  of  a  criminal  prosecution,  it  can- 
not be  inaugurated  nor  supported  by  the  af- 
fidavit of  his  wife.  In  this  behalf  he  cites 
section  1322,  Penal  Code,  and  section  1881, 
subd.  1,  of  the  Code  of  Civil  Procedure.  His 
position,  briefiy  stated,  is  that  the  proceeding 
to  punish  for  contempt  of  court  one  who 
disobeys  a  lawful  order  Is  a  criminal  pro- 
ceeding designed  to  "vindicate  tbe  dignity 
and  authority  of  the  court"  (Ex  parte  Gould, 
99  Cal.  362,  33  Pac.  1112  [21  L.  R.  A-  751. 
37  Am.  St.  Rep.  57]);  that  therefore  it  is  not 
"a  criminal  action  or  proceeding  for  a  crime 
committed"  by  the  husband  against  the  wife; 
and  that  if  we  regard  it  as  a  dvll  proceeding 
the  result  will  be  the  punishment  of  the  of- 
fending party  by  imprisonment  for  debt.  If 
this  were  an  independent  prosecution  uncon- 
nected with  the  civil  action  to  which  the  hus- 
band and  wife  are  parties,  there  would  be 
much  force  in  petitioner's  argument;  but  the 
right  of  the  wife  to  testify  in  an  ancillary 
proceeding  of  this  sort  has  never  been  ques- 
tioned. This  proceeding,  although  partaking 
of  some  of  the  characteristics  of  a  prosecu- 
tion for  a  criminal  offense,  is  properly  en- 
titled in  the  style  of  the  divorce  proceeding 
itself,  and  not  as  a  separate  action.  The 
court  takes  cognizance  of  the  pendency  of 
the  main  cause,  and  there  is  no  necessity  of 
setting  forth  in  the  affidavit  that  fact  or  "the 
provisions  of  the  order  which  has  been  vio- 
lated." Ex  parte  Ah  Men,  77  Cal.  200,  19 
Pac.  380,  11  Am.  St.  Rep.  263.  It  has  been 
held  that  the  sections  limiting  the  right  of 
one  spouse  to  give  testimony  against  the 
other  should  receive  a  liberal  construction. 
People  v.  Langtree,  64  Cal.  256,  30  Pac.  813; 
People  V.  Loper,  159  Cal.  13,  112  Pac.  T20, 
Ann.  Cas.  1912B,  1193.  A  construction  re- 
fusing to  a  wife,  suing  for  a  divorce,  a  right 
to  institute  this  ancillary  proceeding  by  her 
affidavit  and  to  sustain  it  by  her  testimony 
would  be  most  illiberal  and  strained.  Tbe 
purpose  of  the  affidavit  is  not  merely  to 
set  in  motion  the  machinery  of  the  law  for 
tbe  punishment  of  the  delinquent  litigant 
Its  prayer  is  that  he  be  required  to  show 
cause  why  he  has  not  complied  with  the 
court's  command.    This  clearly  differentiates 
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the  proceeding  from  the  ordinary  criminal 
prosecution  and  empliasizes  Its  quality  as 
sometlilng  ancillary  to  the  divorce  action  and 
subject  to  the  rules  with  reference  to  the 
competency  of  witnesses  in  that  cause. 
Let  the  writ  of  review  be  discharged. 

We  concur:    LOKIGAN,  J.;  HBNSHAW,  J. 


(163   Cal.  487) 

DENNIS  v.  GORDON.     (L.  A.  2,937.) 
(Supreme  Court  of  California.    Aug.  5,  1912.) 

1.  Appeai,  and  Error  (j  671*) —Record — 
Consideration  or  Evidence  —  "Bill  of 
kxceprions"  and  "statement  of  the 
Case." 

An  order  denying  a  new  trial  recited  that 
the  motion  was  presented  on  all  the  grounds 
stated  in  the  notice  of  intention  to  move  for 
new  trial,  and  upon  the  statement  of  the  case 
previously  settled.  The  record  contained  a 
bill  of  exceptions  in  which  the  insufficiency 
of  the  evidence  to  sustain  the  findings  was 
specified,  but  the  order  denying  the  new  trial 
did  not  clearly  state  that  the  grounds  on  which 
the  motion  was  based  were  those  specified  in 
the  settled  statement;  the  document  referred 
to  as  a  statement  of  the  case  being  denom- 
inated on  its  face  as  a  "bill  of  exceptions." 
Held  that,  since  the  expressions  "bill  of  ex- 
ceptions" and  "statement  of  the  case"  would 
be  considered  synonymous  when  necessary  to 
accomplish  the  ends  of  justice,  the  recital  in 
the  order  that  the  motion  was  presented  on 
the  statement  of  the  case  previously  settled 
would  be  deemed  sufficient  evidence  that  the 
objections  set  forth  in  the  statement  were  the 
grounds  of  the  motion,  so  as  to  authorize  a 
consideration  of  the  evidence  on  appeal,  though 
the  copy  of  the  notice  of  intention  printed 
in  the  transcript  was  not  authenticated  by  a 
bill  of  exceptions,  and  therefore  could  not  be 
considered,  under  Code  Civ.  Proc.  {{  661,  951, 
952. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §{  2867-2872;  Dec.  Dig.  § 
671.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  pp.  783-784.] 

2.  Appeal  and  Error  ($  340*)— Review  op 
Evidence— Judgment— Notice. 

A  party  wishing  to  take  advantage  of  the 
fact  that  notice  of  the  entry  of  judgment  was 
served,  in  order  to  prevent  a  consideration  of 
the  evidence  on  appeal  from  the  judgment  tak- 
en more  than  00  days  after  its  entry,  must 
show  that  such  notice  was  served  more  than 
60  days  before  the  taking  of  the  appeal;  oth- 
erwise the  appeal  will  be  considered  as  hav- 
inK  been  taken  under  Code  Civ.  Proc.  §§  941a. 
941b,  941c— the  latter  two  sections  _  providing 
that  the  sufficiency  of  the  evidence  is  review- 
able in  the  same  manner  as  if  the  appeal  had 
been  taken  within  60  days  of  the  entry  of  judg- 
ment under  section  939. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  1888;   Dec.  Dig.  f  340.»] 

3.  PARTNEBsniP  (8  94*)— Duty  or  Partners. 

By  Civ.  Code,  §§  2410,  2411,  the  relation 
between  partners  is  declared  to  be  confiden-- 
tial.  and,  with  respect  to  the  firm  property  and 
business,  each  is  a  trustee  of  the  other  and 
bound  to  act  in  the  hiffhest  good  faith  toward 
the  other,  and  may  not  obtain  any  advantage 
by  the  slightest  misrepresentation  or  conceal- 
ment. 

[Ed.  Note. — For  other  cases,  see  Partner- 
ship, Cent.  Dig.  $  141;    Dee.  Dig.   §  94.  »1 


4.  Partnership  (|  99*)— General  Partner- 
Duty  TO  Firm— Personal  Attention. 

■  Under  Civ.  Code,  §§  2436-2438,  relating 
to  partners,  a  general  partner,  who  agrees  to 
give  his  personal  attention  to  the  partnership 
business,  may  not  engage  in  any  other  busi- 
ness which  sives  him  an  interest  adverse  to 
that  of  the  firm,  or  which  prevents  him  from 
giving  to  the  firm  business  all  the  attention 
which  would  be  advantageous  to  it;  but  with 
such  exception  he  may  engage  in  any  other 
business  without  being  accountable  to  the  firm 
for  the  profits  thereof. 

[Ed.  Note.— For  other  cases,  see  Partner- 
ship, Cent.  Dig.  §  141;    Dec.  Dig.  i  99.*] 

5.  Partnership  ({  328*)— General  Pabtner 
—  Enoagino  in  Other  Business- Evi- 
dence. 

In  an  action  for  an  accounting  between 
partners,  evidence  held  to  warrant  findings 
that,  as  to  certain  corporate  stock  and  other 
property  acquired  by  defendant  during  the 
existence  of  the  partnership,  it  was  obtained 
with  his  own  funds  and  effort,  without  mis- 
representation or  concealment  or  injury  to  the 
firm,  and  that  he  was  not  therefore  required 
to  account  for  any  part  of  the  value  thereof 
to   complainant. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  SS  779-781;    Dec.  Dig.  §  328.*] 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  Chas.  Monroe,  Judge. 

Action  by  G.  C.  Dennis  against  F.  V.  Gor- 
don for  an  accounting.  From  so  much  of  a 
Judgment  as  denied  plaintiff  an  undivlde<l 
half  interest  in  property  which  defendant 
claimed  to  own  individually,  and  from  an 
order  denying  the  plaintiff's  motion  for  a 
new  trial,  he  appeals.     Affirmed. 

Woodruff  &  McClure  and  Gibson,  Dunn  & 
Crutcher,  for  appellant.  Haas,  Garrett  & 
Dunnigan,  Hunsaker  &  Britt,  and  W.  E. 
Mitchell,  for  respondent 

SHAW,  J.  Dennis  and  Gordon  were  part- 
ners, doing  business  under  the  firm  name 
of  Dennis-Gordon  Company.  The  partner- 
ship was  formed  In  September,  1907,  and 
was  dissolved  by  mutual  consent  on  January 
31,  1910.  Dennis  thereupon  demanded  of 
Gordon  an  accounting  of  the  partnership  busi- 
ness, which  was  refused.  This  action  was 
then  begun  to  compel  such  accounting.  An 
account  was  rendered,  and  after  it  was  set- 
tled by  the  court  judgment  was  given,  de- 
claring that  certain  proiJerty  standing  in  the 
name  of  Gordon  was  partnership  property, 
and  that  Dennis  was  the  owner  of  an  undivid- 
ed half  thereof,  and  that  certain  other  proper- 
ty in  the  name  of  Gordon  or  his  wife  was  his 
individual  property.  In  which  Dennis  had  no 
interest.  Deniiis  appeals  from  that  portion 
of  the  Judgment  which  is  in  favor  of  Gordon, 
lie  also  moved  for  a  new  trial,  and  he  ap- 
peals from  an  order  denying  the  motion. 

The  property  adjudged  to  belong  to  Gor- 
don was,  first,  17%  shares  of  the  Wellman 
Oil  Company;  second,  75,000  shares  of  the 
Western  Crude  Oil  Company  and  1,500  shares 
of  the  32  Oil  Company;  and.  third,  100,000 
shares  of  the  Hale-McLeod  Company.     The 
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contention  of  Dennis  is  that,  althongh  tbe 
money  paid  by  Gordon  in  the  acQuisltion  of 
ttkis  property  was  his  own,  and  not  the  mon- 
ey of  the  firm,  yet  because  he  did  not  in- 
form Dennis  folly  of  the  facts  concerning  it, 
80  that  Dennis  could  take  an  equal  share, 
and,  because  a  part  of  the  consideration  up- 
on which  Gordon  acquired  it  was  services 
performed  and  to  ,be  performed  by  Gordon  in 
bettering  the  property,  Gordon  was  not  act- 
ing in  good, faith,  and  liolds  the  property 
as  trustee  for  the  firm  and  as  firm  assets. 
The  findings  on  this  point  are  in  general 
terms,  as  to  each  of  said  parcels,  that  it  is 
not  a  part  of  the  assets  of  the  firm.  There 
were  special  findings  to  the  effect  that  Gor- 
don paid  $1,000  for  the  property  which  he 
exchanged  for  the  shares  in  the  Western 
Crude  Oil  Company  and  in  the  32  Oil  Com- 
pany, and  that  before  buying  any  of  the 
shares  he  offered  to  take  Dennis  in  with  him 
on  the  deal,  but  that  Dennis  refused.  It  is 
claimed  that  these  findings  are  not  sustained 
by  sufficient  evidence. 

[1,  2]  There  is  no  merit  in  the  preliminary 
objection  of  Gordon  •  tliat  the  evidence  can- 
not be  considered.  The  order  denying  a  new 
trial  recites  that  the  motion  for  a  new  trial 
was  "presented  upon  all  the  grounds  stated 
in  the  notice  of  Intention  to  move  for  a  new 
trial  herein,  and  upon  the  statement  of  the 
case  heretofore  settled."  A  copy  of  the  no- 
tice of  intention  Is  printed  in  the  tran- 
script: but  it  is  not  authenticated  by  a  bill 
of  exceptions.  Hence  it  cannot  be  considered 
as  a  part  of  the  record  on  appeal.  Code  Civ. 
Proc.  a  661,  951,  952.  But  the  record  con- 
tains a  bill  of  exceptions  in  which  the  in- 
sufficiency of  the  evidence  to  sustain  these 
findings  Is  specified.  The  order  denying  the 
new  trial  does  not  clearly  state  that  the 
grounds  upon  which  the  motion  was  made 
were  those  specified  In  the  settled  statement, 
and  the  draftsman  apparently  failed  to  ob- 
serve that  the  document  referred  to  as  a 
statement  of  the  case  is  denominated  on  its 
face  as  a  "bill  of  exceptions."  But  such  or- 
ders are  to  be  liberally  construed,  and  sub- 
stance, ;rather  than  form,  is  the  essential 
thing.  A  bill  of  exceptions  setting  forth  the 
evidence  and  proceedings  taken  at  the  trial, 
such  as  the  one  in  this  record,  is  in  no  wise 
distinguishable  from  a  statement  of  the  case. 
Wherever  it  is  necessary  for  the  ends  of 
Justice  to  do  so,  we  will  consider  the  ex- 
pressions as  synonymous.  A  recital  in  the 
order  that  the  motion  was  presented  upon 
the  statement  of  the  case  heretofore  settled 
will  be  deemed  sufficient  evidence  that  the 
objections  set  forth  tn  the  statement  were 
the  grounds  of  the  motion.  The  misnomer, 
whereby  the  bill  was  referred  to  as  a  state- 
ment, will  be  disregarded.  Furthermore,  up- 
on this  point  it  is  to  be  observed  that  the 
record  does  not  show  that  any  notice  of  the 
entry  of  the  Judgment  was  ever  served  upon 
Gordon's  attorneys  of  record.     The  party 


wishing  to  take  advantage  of  the  fact  that  it 
was  served,  for  the  purpose  of  preventing  a 
consideration  of  the  evidence  on  appeal  from 
the  Judgment  taken  more  than  60  days  after 
its  entry,  must  show  that  such  notice  was 
served  more  than  60  days  before  the  taking 
of  such  appeaL  Otherwise  the  appeal  wUi 
be  considered  as  having  been  taken  under 
sections  d41a,  941b,  and  941c  of  the  Code  of 
ClvU  Procedure.  In  such  a  case,  by  sec- 
tions 941b  and  941c,  the  sufficiency  of  the 
evidence  is  reviewable  in  the  same  manner 
as  if  the  appeal  had  been  taken  within  60 
days  of  the  entry  of  the  Judgment  under 
section  939. 

The  Dennis-Gordon  Company  was  formed 
without  capital.  Its  business  was  to  be  the 
buying  and  selling  of  oil,  bonds,  Bto<^s,  oil 
leases,  and  real  estate,  either  for  others  on 
commission,  or  on  its  own  t>ehalf,  and  the  pro- 
moting of  oil  companies  and  the  improvement 
of  oil  lands.  The  principal  part  of  its  busi- 
ness, however,  was  the  business  of  selling 
property  for  others  on  commission.  It  was 
successful  and  profitable;  but  the  profits 
received  In  money  were  immediately  divid- 
ed between  them.  Only  a  small  amount  of 
money  was  kept  on  hand,  apparently  for  the 
purpose  of  paying  current  expenses.  The 
agreement  of  partnership  was  oral.  It  con- 
templated the  buying  of  lands  by  the  firm 
as  a  part  of  the  business ;  but,  as  there  was 
no  capital  and  no  agreement  that  either 
should  contribute  money  to  the  business.  It 
would  follow,  necessarily,  that  if  any  proper- 
ty was  bought  by  or  for  the  firm  requiring 
lEtny  considerable  sum  of  money,  a  new  agree- 
ment concerning  it  would  have  to  be  made 
before  either  would  be  obliged  to  contribute 
of  his  individual  funds  for  that  investment 
Such  new  agreement  might  be  made  infor- 
mally, as,  for  example,  if  either  bought 
property  for  the  firm  and  the  other,  after 
knowledge  thereof,  acquiesced  therein,  or 
made  no  objection  thereto.  In  tliat  case 
there  would  be  an  Implied  agreement  by  each 
to  contribute  such  additional  funds  as  might 
be  required  therefor. 

It  is  conceded  that  Gordon  did  not  use 
any  partnership  funds  In  acquiring  the  prop- 
erties in  question,  and  that  the  money  be 
paid  therefor  was  his  individual  property. 
The  only  grounds  upon  wtiich  it  is  claimed 
that  the  property  l>elongs  to  the  firm  are. 
as  before  stated,  that  Gordon  paid  the  con- 
sideration in  part  by  ttie  performance  of 
services  In  and  about  the  properties;  that 
his  attention  thereto  prevented  him  from 
giving  due  attention  to .  the  firm  business; 
and  that  he  obtained  the  consent  of  Den- 
nis that  it  should  not  be  bought  on  firm  ac- 
count by  concealing  from  Dennis  the  real 
character  of  the  property,  or  by  falling  to 
inform  him  thereof. 

The  shares  in  the  32  Oil  Company,  in  the 
Western  Crude  Oil  Company,  and  in  the 
Hale-McLeod  Company  were  all  obtained  in 
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exchange  for  Interesta  In  certain  oil  lands 
held  by  Gordon  and  transferred  by  him  to 
those  companiea.  Tbe  32  Oil  Company  sbaree 
were  procured  by  the  transfer  of  a  one- 
fonrtb  Interest  In  a  part  of  section  32,  tbose 
of  tbe  Western  Crude  by  tbe  transfer  to  It 
of  a  one-fourtb  interest  in  a  part  of  section 
4.  and  tbose  in  the  Hale-McLeod  Company  by 
the  transfer  to  it  of  an  interest  In  lands  in 
sections  28,  34,  and  24.  These  lands  were 
not  all  in  tbe  same  township  and  range; 
but  their  particular  location  is  not  important. 
The  fact  of  tbe  exchanges  of  these  lands  for 
stocks  Is  of  DO  consequence.  The  material 
inquiry  is  with  regard  to  the  acquisition  by 
Gordon  of  tbe  interests  in  the  lands.  If 
such  interests  became  firm  assets,  then  the 
stodcs  received  in  exchange  would  also  be 
Arm  assets. 

The  lands  were  all  government  lands,  sub- 
ject to  location  and  acquisition  as  min- 
eral lands,  on  condition  that  oil  was  discov- 
ered therein.  The  lands  in  section  32  and 
section  4  had  been  located  as  mineral  lands 
by  one  McMurtry;  but  no  discovery  had 
been  made,  and  they  were  mtlrely  undevel- 
oped. One  McLeod  had  obtained  control 
thereof,  and  bad  Induced  Wheat  and  Wilson  to 
take  each  a  one-fourth  Interest  with  him, 
and  was  endeavoring  to  get  a  fourth  man 
to  take  another  one-fourth  Interest.  The 
agreement  with  McMurtry  was  in  the  name 
of  McLeod's  wlfft  McLeod  had  agreed  to 
drill  certain  wells  thereon  for  the  discovery 
of  oil  in  consideration  of  this  contract. 
These  tliree  parties  then  proposed  to  Gor- 
don to  transfer  to  him  a  one-fourth  interest 
with  them  In  the  enterprise,  he  to  pay  one- 
fourth  of  the  expenses,  estimated  at  $1,000, 
and  to  assist  In  obtaining  other  parties  to 
drill  the  wells.  The  plan  was  to  erect  der- 
ricks preparatory  to  drilling,  and  then  make 
leases  to  others,  who  would  complete  the 
wells  and  discover  the  oiL 

Gordon  Informed  Dennis  of  this  proposi- 
tion, stating  to  him  that  the  land  had  to 
be  developed;  that  it  was  government  land, 
not  proved  up;  that  it  was  a  wildcat  prop- 
osition and  very  much  of  a  gamble;  and 
that  it  would  take  51,000  If  they  went  Into 
It  together;  and  proposed  that  If  he  would 
go  In  for  one-half  of  it  they  would  take  it 
for  the  firm.  Dennis  refused  to  go  into  it, 
and  said,  in  substance,  that  the  firm  should 
not  go  into  it;  that  he  was  without  funds 
to  Invest  in  it  himself;  and  that  he  would 
not  go  Into  anything  In  which  McLeod  was 
Interested.  Upon  this  refusal  of  Dennis, 
Gordon,  on  his  own  behalf,  agreed  with 
McLeod,  Wheat,  and  Wilson  to  take  a  one- 
fourth  interest  with  them  on  the  terms  pro- 
posed. Mrs.  McLeod  thereupon  assigned  to 
Wheat,  Wilson,  and  Gordon  each  a  one- 
fourth  interest  In  the  land.  She  apparently 
held  the  other  one-fourth  as  trustee  for  Mc- 
Leod. The  four  then  began  the  erection  of 
derricks  for  drilling  wells,  and  sought  to 
Aoid  persons   who    would   take  leases   and 


drill  the  same.  These  were  the  services  re- 
ferred to  as  part  of  the  consideration  given 
by  Gordon  for  the  property.  It  does  not  ap- 
pear that  much  of  Gordon's  time  was  spent 
therein,  or  that  it  seriously  Interfered  with 
his  proper  attention  to  the  affairs  of  the 
Dennis-Gordon  Company.  Gordon's  share  of 
the  outlay  was  $1,000.  Before  expending 
more,  they  succeeded  in  obtaining  lessees, 
who  proceeded  with  the  work  and  drilled 
the  wells.  Oil  was  found,  and  the  land  at 
once  became  valuable.  The  services  of  Gor- 
don in  this  enterprise  were  all  performed 
after  he  had  mode  tbe  proposal  to  Dennis, 
above  stated,  and  after  Dennis  had  refused 
to  go  Into  It  If  .this  refusal  was  not  pro- 
cured by  concealment  or  misrepresentation, 
the  consent  of  Dennis  that  Gordon  might  go 
into  it  on  his  own  account  and  his  refusal 
to  allow  the  firm  to  take  a  part  in  it  would 
estop  him  from  claiming  that  Gordon's  sub- 
sequent reasonable  attention  to  the  new  en- 
terprise, not  materially  interfering  with  his 
attention  to  the  firm  business,  should  never- 
theless inure  to  the  benefit  of  the  firm. 

[3,4]  The  law  governing  partnerships  is 
settled  by  the  Civil  Code.  Tbe  relation  be- 
tween partners  is  confidential.  With  respect 
to  the  firm  property  and  business,  each  is 
trustee  of  the  other.  Section  2410.  In  the 
conduct  of  the  business,  each  must  act  In 
the  highest  good  faith  toward  the  other,  and 
may  not  obtain  any  advantage  over  blm  by 
tbe  slightest  misrepresentation  or  conceal- 
ment Section  2411.  A  general  partner, 
who  agrees  to  give  his  i)er8onal  attention 
to  the  partnership  business,  may  not  engage 
in  any  other  business  which  gives  him  an 
interest  adverse  to  that  of  the  firm,  or  which 
prevents  hUu  from  giving  to  the  firm  busi- 
ness all  the  attention  which  would  be  ad- 
vantageous to  it  Section  2436.  Except  as 
thus  bound,  he  may  engage  in  any  other  busi- 
ness without  being  accountable  to  the  flnn 
for  the  profits  thereof.     Sections  2437,  2438. 

[t]  The  evidence  sbows  that  the  state- 
ments made  by  Gordon  to  Dennis  respecting 
the  property  were  true.  The  land  was  un- 
developed; it  was  not  known  that  it  contain- 
ed oil;  and  if  none  was  discovered  all  the 
money  and  effort  expended  in  it  would  be 
a  total  loss.  It  was  truly  a  gamble  and  a 
speculation.  The  value  afterwards  shown 
to  be  in  the  property  was  practically  all  the 
result  of  the  money  expended  and  the  ex- 
ertions of  fhe  interested  parties  after  they 
had  made  their  agreement.  There  Is  noth- 
ing to  indicate  that  Gordon  had  any  great- 
er knowledge  of  the  existence  of  oil  in  the 
land  than  Dennis  had.  The  latter  had  not 
had  as  much  experience  as  Gordon  in  the 
development  of  oil  land,  it  is  true.  But 
he  had  bad  some  experience  in  such  matters, 
and  had  made  some  deals  in  oil  lands.  He 
does  not  claim  that  he  was  so  destitute  of 
common  knowledge  on  the  subject  that  he 
did  not  know  that  a  mineral  location  was 
valueless  if  there  was  no  mineral  In  the 
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land,  and  that,  in  order  to  make  an  un- 
developed oil  location  on  government  land 
of  any  value,  both  money  and  time  had  to 
be  expended  In  discovering  the  oil  believed 
to  be  contained  In  it.  The  Information  he 
received  was  therefore  sufficient  for  him  to 
understand  that  If  he  and  Gordon  went  in- 
to the  speculation  together  they  would  have 
to  give  to  It  time  and  services,  as  well  as 
money,  and  that  Gordon  must  do  the  same 
If  he  alone  went  Into  it  with  the  other  par- 
ties. The  refusal  of  Dennis  to  take  an  in- 
terest, and  his  consent  that  Gordon  alone 
should  do  so,  was  equivalent  to  an  agree- 
ment that  Gordon  should  do  his  part  in 
assisting  the  independent'  concern  without 
giving  the  Dennis-Gordon  Company  any 
claim  or  account  thereof. 

The  evidence  does  not  compel  the  conclu- 
sion that  Gordon  was  acting  in  bad  faith, 
or  with  the  intent  to  deter  Dennis  from  tak- 
ing an  interest  In  the  property.  The  find- 
ing of  the  court  Implies  that  he  acted  In 
good  faith,  and  we  must  take  It  as  true. 
No  effort  at  concealment  Is  shown  to  have 
been  made  by  Gordon;  nor  is  there  any- 
thing indicating  that  he  did  not  believe  that 
the  land  and  its  prospects  were  as  he  rep- 
resented it  to  Dennis  when  he  asked  him 
to  take  a  share  therein.  No  money  of  the 
firm  was  used.  The  fact  that  the  $1,000 
which  Gordon  paid  was  soon  returned  to 
him  out  of  the  profit  is  not  material.  Hav- 
ing the  right,  under  the  circumstances,  to 
acquire  the  interest  for  himself,  he  was  en- 
titled to  the  profit  as  his  own.  It  follows 
from  all  these  considerations  that  the  court 
below  properly  found  that  the  stock  for 
which  these  lands  were  exchanged  was  not 
a  part  of  the  firm  assets. 

There  is  no  substantial  ground  for  the 
claim  that  tiie  Hale-McLeod  Company  stock 
Is  firm  assets.  McLeod  had  obtained  some 
interest  or  right  in  the  three  sections,  above 
mentioned,  by  an  agreement  with  the  orig- 
inal locators  that  he  would  protect  the  lo- 
cations for  them  by  doing  the  necessary 
development  work.  Several  months  after  the 
transaction  hereinbefore  set  forth  had  oc- 
curred, McLeod  offered  Gordon  a  one-fourth 
Interest  in  this  contract  with  the  locators, 
for  the  sum  of  $2,100.  He  also  offered  to 
loan  Gordon  the  money  to  pay  for  this  In- 
terest Gordon  Informed  Dennis  of  the  of- 
fer of  the  interest  and  proposed  to  let  him 
in  on  the  deal  on  the  same  terms;  but  he  did 
not  say  anything  about  McLeod  offering  to 
loan  him  the  money.  He  informed  him, 
however,  of  the  condition  of  the  land,  the 
plan  contemplated  for  development  and  dis- 
covery of  oil,  and  that  It  was  his  opinion 
that  it  was  good  property,  and  that  thejr 
would  make  money  on  it,  either  In  cash,  or 
by  acquiring  shares  in  some  corporation  to 
be  formed  with  the  land  as  capital.  Dennis 
thereupon  stated  that  he  had  no  money  to 
invest,  and  refused  to  go  into  it.  There  is 
no  evidence  that  Gordon  devoted  any  time 


or  attention  whatever  to  this  enterprise. 
As  a  partner  of  Dennis,  be  was  under  no 
obligation  to  use  his  own  credit  in  borrow- 
ing money  to  loan  to  Dennis  to  enable  Den- 
nis to  go  into  the  deal,  either  as  a  member 
of  the  firm,  or  on  his  own  account.  With 
respect  to  new  enterprises  in  which  the  firm 
bad  no  interest,  be  was  not  bound  to  pay 
money  for  Dennis  as  a  contribution  for  Den- 
nis to  the  enterprise.  If  be  had  advanced 
such  money,  the  transaction  would  have  been 
an  Individual  matter  between  them,  and  not 
a  part  of  the  firm  business.  There  Is  no 
evidence  of  any  concealmmt  by  Gordon  re- 
specting this  property.  So  far  as  he  ap- 
pears to  have  been  concerned  with  it,  the 
business  was  In  no  wise  adverse  to  the  in- 
terests of  the  firm.  No  reason  appears  why 
he  could  not  buy  an  interest  in  it  without 
taking  it  as  firm  property. 

The  shares  tn  the  Wellman  OU  Company 
were  not  firm  assets.  They  were  obtained 
In  the  following  manner:  The  Western 
Crude  Oil  Company,  after  Gordon  became  a 
stockholder  therein,  obtained  a  large  block 
of  stock  in  the  Wellman  Oil  Company.  It 
desired  to  raise  funds  for  its  own  develop- 
ment work,  and  for  that  purpose  offered  to 
its  stockholders  the  Wellman  stock  at  a 
fixed  price  in  proportion  to  their  holdings 
of  the  Western  Crude  stock.  Gordon  took 
17%  shares  at  the  price  named  and  paid 
his  own  money  for  them.  It  was  a  mere  in- 
vestment of  his  own  funds.  His  relations 
to  the  firm  did  not  make  it  his  duty  to  offer 
the  property  to  the  firm,  or  to  buy  it  for 
the  firm.  It  was  in  no  way  connected  with 
the  firm  business,  nor  adverse  to  lt»  inter- 
ests. 

The  judgment  and  order  are  affirmed. 

We  concur:  ANGELLOTTI,  J.;  SLOSS, 
J.;  LORIGAN,  J.;  MELVIN,  J. 


(163  Cal.  4«1) 
PEOPLE  V.  DELHANTIE.    (Or.  1,740.) 
(Supreme  Court  of  California.    Aug.  6,  1912.) 

1.  Gband   Jury   (J  38*)  —  Stenogbaphkbs — 
Qualifications. 

A  stenographer,  selected  under  Pen.  Code. 
S  925,  to  report  grand  jury  proceedings,  need 
not  be  the  oSicial  reporter  of  the  superior 
court;  and  Code  Civ.  Proc  If  270.  271,  relat- 
ing to  official  reporters,  are  mapplicable. 

[Ed.  Note. — For  other  cases,  see  Grand  Jur}-, 
Cent  Dig.  {  81;  Dec  Dig.  §  38.*] 

2.  iNniCTMENT    ANn     INFOBXATION    (8     12*)  — 

Objections  to  Indictment — Ibbeoulabitt 

OF  Grand  Jubt  Froceedinob. 

Uuder  Pen.  Code,  g  995,  specifying  the 
ground.')  upon  which  an  indictment  may  be  set 
aside,  it  is  no  objection  that  no  copy  of  the 
stenographer's  report  of  testimony  taken  before 
the  grand  jury  was  served  on  defendant  within 
five  days  after  adjournment  of  the  grand  jury, 
nor  that  the  grand  jury  never  caused  the  per- 
son appointed  as  reporter  to  transcribe  such 
testimony. 

[Ed.  Note. — ^For  other  cases,  see  Indictment 
and  Information,  Cent'  Dig.  f  76;  Dec.  Dig.  I 
12.*] 
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3.  Criminal  Law  (J  970*)— Monow  in  Ab- 

BBST  OF  JUDGHENT— GBOXmDS. 

Under  Pen.  Code.  |  1185,  which  aafhorizes 
a  motion  in  arrest  of  judgment  for  defects  in 
an  indictment  not  waived  by  failure  to  demur, 
etc.,  objections  that  no  copy  of  tlie  stenograpBic 
report  of  the  testimony  taken  before  tlie  grand 
jury  was  served  on  defendant  within  five  days 
after  the  adjournment  of  the  grand  jury,  and 
that  the  grand  jury  never  caused  the  reporter 
to  transcribe  sach  testimony,  are  not  available, 
on  such  a  motion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2446-2462;  Dec.  Dig.  i 
9T0.*] 

4.  Criminal  Law  (J  83*)  —  Jubisoiotion — 
Gband  Jurt  Pboceedinos. 

The  jurisdiction  of  the  superior  court  of 
a  criminal  case  does  not  depend  upon  compli- 
ance with  Pen.  Code,  |  025,  which  governs 
grand  jury  proceedings. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  112-114;  Dec  Dig.  i  83.*] 

6.  Cbivinal  Law  (|  1166*)— Testiuort  Bx- 
TOBB  Grand  Jurt— Service  of  Copt. 

The  requirement  of  Pen.  Code,  {  925,  for 
service  upon  accused,  within  five  days  after 
the  discharge  of  the  grand  jury  which  indicted 
him,  of  a  copy  of  the  stenographic  report  of 
testimony  talcen  liefore  the  grand  jury  is  di- 
rectory; and  noncompliance  therewith  is  not 
reversible  error,  in  the  absence  of  prejudice  to 
accused,  where  the  copy  is  served  within  a  rea- 
sonabie  time  and  early  enough  to  enable  him 
to  properly  make  such  defense  as  he  has  to  the 
matters  sniown  thereby. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  3100-^102,  3107-3113;  Dec. 
Dig.  I  1166.*] 

6.  Grand  Jiibt  (J  40*)  —  Stenoobaphio  Re- 
POBT  OF  Testimont- Tbanscbiption- Time. 

A  reporter,  appointed  under  Pen.  Code,  { 
925,  to  report  testimony  taken  t>efore  a  grand 
jury,  may  make  a  certified  transcript  after  the 
grand  jury  has  been  discharged. 

[Ed.  Note. — For  other  cases,  see  Grand  Juiy, 
Cent.  Dig.  |S  83-85;   Dec.  Dig.  f  40.*] 

7.  HoinciDB  (i  127*)— MnBDEB  —  Indictment 

— SoFFICIENCr. 

An  indictment,  charging  that  accused  on  a 
specified  day,  at  and  in  a  specified  county,  will- 
fully, unlawfully,  and  feloniously,  and  with 
malice  aforethought,  killed  and  murdered  a 
specified  person,  being  contrary  to  the  form, 
etc.,  of  the  statute,  sufflciently  charges  murder. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  H  192-194;  Dec.  Dig.  f  127.*] 

a  Cbiminal  Law  ({  1170%*)  —  Review — 
Harmless  Erbob  — Cboss-Examination  or 
Accused. 

Where  one  accused  of  murder  testified  that 
he  did  not  rememl>er  of  having  attacked  dece- 
dent or  another  person,  it  was  not  prejudicial 
error  to  permit  the  district  attorney  to  ask 
him,  on  cross-examination,  if  he  did  not  remem- 
ber lying  in  wait  in  an  alley  for  such  other  per- 
son. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {{  8129-3135;  Dea  Dig.  i 
1170%.*] 

9.  Criminal  Law  (|  1170%*)- Review  — 
Harmless  Erbob  —  CBOss-ErAMiNATioN  of 
Accused. 

It  was  not  prejudicial  error  to  permit  one 
accused  of  murder  to  be  asked,  on  cross-exam- 
ination, if,  when  he  stabbed  decedent  and 
"knew  that  he  was  a  dead  one,"  accused  did 
not  remember  leaving,  as  against  objection  that 


the  question  improperly  assumed  that  accused 
knew  decedent  was  dead. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  3129-3135;  Dec.  Dig.  { 
1170%.*] 

10.  Cbiminal    Law    (|    479*)  —  Experts    on 
San  I TT— Qualifications— SuFFiciBNCT. 

Physicians  showed  sufficient  observation  of 
accused  to  qualify  them  to  testify  to  his  san- 
ity, where  they  had  acted  as  commissioners  on 
examination  of  accused  for  insanity,  and  where 
one  of  the  physicians  had  had  accused  under 
his  observation  for  an  hour  or  more  six  days 
prior  to  such  examination. 

[Ed.  Note.— For  other  case&  see  Criminal 
Law,  Cent  Dig.  |i  1067,  1068;  Dec.  Dig.  f 
479.*] 

11.  Cbiminal   Law    ({   452*)  —  Experts   on 

SaNITT— QUAUFICATIONS— SUFFICIBNCT. 

A  State  prison  warden  was  sufficiently  ac- 
quainted with  accused  to  qnallfy  him,  under 
Code  Cir.  Proc.  S  1870,  subd.  10,  to  give  an 
opinion  as  to  accused's  sanity,  where  the  ward- 
en had  had  accused  in  his  custody  for  about 
three  years  next  preceding  the  date  of  the  par- 
ticular offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I>aw.  Cent   Dig.   ({  1053-105&;    Dee.  Dig.   | 

12.  Cbiminal  Law  ({  1169*)— Habmlxsb  Eb- 
BOB— Admission  of  Evidence. 

In  a  trial  for  murdering  a  fellow  convict, 
it  was  not  prejudicial  error  to  permit  the  dis- 
trict attorney  to  ask  the  warden  of  the  prison 
whether  decedent  had  the  reputation  of  being  a 
"busybody,"  where  defendant's  witnesses  testi- 
fied that  decedent  was  a  "stoul  pigeon"  and  a 
trouble  maker. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  3088,  3137-3143;  Dec  Dig. 
S  1169.*] 

In  Bank.  Appeal  from  Superior  Court, 
Marin  County;    B.  T.  Zo<^,  Judge. 

Edward  Delhantle  was  convicted  ot  mur- 
der, and  he  appeals.     Affirmed. 

George  H.  Harlan,  for  appellant.  U.  8. 
Webb,  Atty.  Gen.,  J.  H.  Riordan,  D^uty 
Atty.  Gen.,  and  Thomas  P.  Boyd,  Dlst  Atty., 
for  tbe  People. 

ANGELLOm,  J.  The  defendant  was 
charged  by  the  grand  Jury  of  Marin  county, 
by  indictment  presented  in  the  superior 
court  on  March  1,  1912,  with  the  crime  of 
murder,  alleged  to  have  been  comOiItted  in 
said  county  on  February  16^  1912.  His  trial 
In  the  superior  court  was  commenced  on 
April  8,  1912,  and  resulted,  on  April  11, 
1912,  In  a  verdict  of  "gull^  of  a  felony, 
namely,  murder  In  the  first  degree."  On 
April  16,  1912,  judgment  of  death  was  pro- 
nounced. This  Is  an  appeal  by  defradant 
from  such  judgment 

1.  When  the  matter  was  under  Investiga- 
tion by  the  grand  jury,  that  body  appoint- 
ed one  F.  O.  Slrard  as  a  reporter  to  report 
the  testimony  taken.  Mr.  Sirard  was  pres- 
ent as  such  reporter  durli^  the  taking  of 
the  testimony  by  the  grand  jury,  and  took 
down  such  testimony  In  shorthand.  The 
grand  jury  presented  the  indictment  In  this 
case  on  March  1,  1912,  and  on  the  same 
day   was   finally   discharged   by    the   court 
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from  fartber  attendance.  Mr.  Slrard  failed 
to  certify  as  correct  or  present  any  long- 
hand trauBcript  of  sucb  testimony  until 
Marcb  8,  1912,  and  no  copy  of  the  same  was 
served  on  defendant  prior  to  said  day.  It 
further  appeared  that  such  testimony  was 
not  transcribed  before  the  discbarge  of  the 
grand  jury. 

Section  925,  Penal  Code,  provides  In  part, 
as  follows:  "The  grand  jury,  on  the  de- 
mand of  the  district  attorney,  whenever 
criminal  causes  are  being  investigated  be- 
fore them,  must  appoint  a  competent  steno- 
graphic reporter  to  be  sworn  and  to  report 
the  testimony  that  may  be  given  In  such 
causes  In  shorthand,  and  to  transcribe  the 
same  in  all  cases  where  an  indictment  Is  re- 
turned. If  an  Indictment  has  been  found 
against  a  defendant,  a  copy  of  the  testi- 
mony given  in  his  case  before  the  grand 
jury  shall  be  served  upon  him  within  five 
days  after  the  discharge  of  the  grand  jury, 
or  if  the  grand  Jury  has  not  been  discharg- 
ed, at  least  five  days  before  the  cause  is  set 
for  trial.  •  •  •  No  person  other  than 
those  specified  in  thia  and  the  succeeding 
section  is  permitted  to  be  present  during  the 
session  of  the  grand  Jury,  except  the  mem- 
bers and  witnesses  actually  under  ezamlna- 
Uon.    »    •    •» 

It  is  not  claimed  that  a  copy  of  the  testi- 
mony was  not  served  upon  the  defendant  In 
ample  time  to  enable  him  to  prepare  for 
trial,  or  that  he  suffered  any  prejudice 
whatever  from  the  failure  to  serve  him 
with  anch  copy  within  five  days  after  the 
discbarge  of  the  grand  jury. 

[1-3]  Based  upon  the  facts  we  have  stat- 
ed, a  motion  was  made  to  set  aside  the  in- 
dictment, on  the  ground  that  it  was  not 
found,  indorsed,  and  presented  as  prescribed 
In  the  Penal  Code,  in  that  (1)  no  copy  of  the 
testimony  was  served  on  defendant  within 
five  days  after  the  adjournment  of  the  grand 
jury;  (2)  that  the  grand  jury  never  caused 
the  person  appointed  as  stenographic  report- 
er to  transcribe  such  testimony ;  (3)  that 
the  testimony  was  not  taken  down  by  an 
official  reporter  qualified  or  appointed  as 
required  by  sections  260,  270,  and  271,  Code 
of  Civil  Procedure;  and  (4)  that  a  person 
was  permitted  to  be  present  during  the  ses- 
sion of  the  grand  jury  and  when  the  charge 
embraced  in  the  indictment  was  under  con- 
sideration, other  than  as  provided  In  section 
925,  Penal  Code,  viz.,  said  V.  O.  Slrard. 
The  last  specification  is  based  entirely  on  the 
claim  that  Mr.  Slrard  was  not  such  a  person 
as  could  be  appointed  by  the  grand  jury  as 
reporter,  for,  of  course,  the  "competent  sten- 
ographic reporter,"  who  may  be  appointed 
under  the  provisions  of  section  925,  Penal 
Code,  and  is  in  fact  appointed  and  sworn, 
is  one  of  the  persons  specified  in  that  sec- 
tion who  may  be  present  There  is  nothing 
to  Indicate  that  Mr.  Slrard  was-  not  "a  com- 
petent stenographic  reporter,"  and  the  sec- 


tion authorizes  the  selection  by  the  grand 
jury  of  anv  comi>etent  stenographer.  It  is 
not  essential  that  the  one  selected  be  the 
official  reporter  of  the  superior  court;  and 
sections  270  and  271  of  the  Code  of  Civil 
Procedure  have  no  application.  What  we 
have  said  disposes  of  the  third,  as  well  as 
the  last,  speciQcatlon.  The  other  two  speci- 
flcatlons  have  nothing  to  do  with  the  matter 
of  the  flndhig,  indictment,  and  presentaldon 
of  th;  indictment,  and  are  not  available  on 
a  motion  to  set  aside  an  indictment.  Sec- 
tion 995,  Pen.  Code.  The  motion  to  set 
aside  the  indictment  was  properly  denied. 
Similar  objections  were  made  on  a  motion 
in  arrest  of  judgment;  but  they  were  not 
available  thereon.     Section  1185,  Pen.  Code. 

[4]  It  is  insisted  that  by  reason  of  the 
facts  we  have  stated,  the  superior  court  was 
without  jurisdiction  to  proceed  with  the  tri- 
al of  defendant  upon  this  Indictment.  We 
are  unable  to  perceive  any  merit  In  this 
claim.  The  jurisdiction  of  the  superior 
court  was  not  dependent  upon  compliance 
with  the  provisions  of  section  925,  Penal 
Code.  It  obtained  jurisdiction  of  the  cause 
for  all  purposes  by  reason  of  the  presenta- 
tion by  the  grand  jury  of  the  indictment 
charging  defendant  with  the  crime  of  mur- 
der, alleged  to  have  been  committed  In 
Marin  county.  If  any  substantial  right  giv- 
en defendant  by  section  925,  Penal  Code, 
was  denied  him, .  it  could  amount  at  most 
simply  to  error,  reviewable  in  such  manner 
as  the  law  provides. 

[t]  The  only  right  given  to  an  indicted  de- 
fendant by  this  section,  so  far  as  the  testi- 
mony taken  before  the  grand  jury  Is  con- 
cerned, is,  where  the  testimony  has  been 
taken  down  in  shorthand  on  the  demand  of 
the  district  attorney,  to  have  a  longhand 
copy  thereof  furnished  him  "within  five  days 
after  the  discharge  of  the  grand  Jury,  or  If 
the  grand  jury  has  not  been  discharged,  at 
least  five  days  before  the  cause  is  set  for 
trial."  The  manifest  object  of  this  provi- 
sion is  to  enable  him  to  know  the  testimony 
upon  which  the  charge  against  him  is  found- 
ed, and  to  enable  him  to  make  his  defense. 
We  have  no  doubt  that,  as  has  been  held 
several  times  with  relation  to  subdivision 
5  of  section  869,  Penal  Code,  requiring  the 
shorthand  reporter  at  a  preliminary  exam- 
ination within  ten  days  after  the  close  of 
such  examination  to  transcribe  into  long- 
hand his  shorthand  notes  and  certify  and 
file  the  same  with  the  county  clerk,  that  the 
specification  as  to  time  ts  directory  merely 
(see  People  v.  Buckley,  143  Cal.  375,  381,  77 
Pac.  169,  and  cases  there  cited);  and  that. 
If  the  defendant  Is  served  with  a  copy  of 
the  testimony  within  a  reasonable  time  and 
early  enough  to  enable  him  to  properly  make 
such  defense  as  he  has  to  the  matters  shown 
thereby,  he  cannot  be  heard  to  complain  of 
the  failure  to  conaply  literally  with  the 
terms  of  the  statute.  -  In  sucb  event  such 
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noncompIlaDce  Is  absolutely  without  preju- 
dice to  the  defendant.  As  we  have  said,  It 
Is  not  even  suggested  that  a  true  copy  of 
the  testimony  given  before  the  grand  Jury 
was  not  In  fact  served  upon  defendant  in 
ample  time  to  enable  him  to  make  such  de- 
fense as  he  had. 

[g]  There  is  notlilng  In  the  claim  that  all 
powers  and  duties  of  the  reporter  appointed 
by  the  grand  jury  end  with  the  discharge  of 
that  body.  The  law  by  express  provisions 
defines  the  duties  of  one  so  appointed,  among 
which  is  the  duty  to  transcribe  the  testimony 
in  all  cases  where  an  indictment  is  returned, 
a'here  is  nothing  in  the  law  requiring  this 
to  be  done  during  the  life  of  the  grand  jury 
that  appointed  him;  and  it  is  manifest  from 
the  language  used  that  it  was  contemplated 
that  in  some  cases  It  would  necessarily  be 
done  after  that  body  had  adjourned.  The 
appointment  of  the  reporter  vests  him  with 
the  power  and  makes  It  his  duty  to  make 
and  furnish  this  transcription,  even  though 
the  body  that  appointed  him  has  been  final- 
ly discharged;  and  when  he  makes  and  cer- 
tifies the  transcription  he  does  it  as  the  o£B- 
cer  or  agent  upon  whom  the  law  has  devolv- 
ed that  duty,  regardless  of  whether  or  not 
the  grand  jury  has  been  discharged.  It  fol- 
lows from  what  we  have  said  that  there  was 
no  error  wliatever  on  the  part  of  the  trial 
court  in  this  matter,  and  that  the  failure  to 
serve  defendant  with  a  copy  of  the  testi- 
mony within  five  days  after  the  adjourn- 
ment of  the  grand  jury  does  not  warrant  a 
reversal. 

[71  2.  The  Indictment  charged  that  the  de- 
fendant, on  the  16th  day  of  February,  1912, 
at  and  in  the  county  of  Marin,  state  of  Cal- 
ifornia, willfully,  unlawfully,  feloniously,  and 
of  liis  malice  aforethought,  did  kill  and  mur- 
der one  William  Kaufman,  a  human  being, 
contrary  to  the  form,  force,  and  effect  of 
the  statute  in  such  case  made  and  provided 
and  against  the  peace  and  dignity  of  the 
people  of  the  state  of  California.  That  such 
language  sufficiently  charges  the  crime  of 
murder  for  all  the  purposes  of  an  indictment 
or  Information  is  too  well  settled  in  this 
state  to  require  discussion.  See  People  v. 
Suesser,  142  Cal.  S54,  75  Pac.  1093,  and  cases 
there  cited;  People  v.  Hyndman,  99  Cal.  1, 
33  Pac.  782,  and  cases  there  cited.  The  trial 
court  therefore  did  not  err  in  overruling  the 
demurrer  and  the  motion  in  arrest  of  judg- 
ment. 

[t]  8.  On  cross-examination  of  the  defend- 
ant, he  having  testified  substantially  on  di- 
rect examination  that  he  did  not  remember 
anything  about  having  attacked  either  Peter- 
son or  the  deceased  during  the  morning  of 
February  leth,  the  district  attorney  asked 
him  various  questions  as  to  his  want  of  recol- 
lection, among  others,  "You  don't  remember 
laying  in  wait  in  that  alley  for  Mr.  Peter- 
son?" This  was  assigned  as  error  by  coun- 
sel for  defendant;  the  claim  belag  that  there 


was  no  evidence  to  show  lying  In  wait  on 
the  part  of  defendant,  and  therefore  nottdng 
to  warrant  such  a  question.  The  trial  court 
thought  it  was  proper  cross-examination,  and 
a  careful  reading  of  the  testimony  thereto- 
fore given  satisfies  us  that  the  court  was 
correct  in  its  conclusion.  Nor  are  we  able 
to  see  that  the  question  was  such  as  to  war- 
rant us  in  holding  that  the  defendant  was 
prejudiced  by  the  asking  thereof,  even  if  it 
were  not  proper  cross-examination.  The 
question  does  not  appear  to  have  been  an- 
swered. 

[9]  The  defendant  could  not  have  been 
prejudiced  by  the  asking  of  the  question: 
"And  then  when  you  had  stabbed  him  [Kauf- 
man] and  knew  he  was  a  dead  one,  you  do 
not  remember  leaving;  yon  do  not  remember 
that?"  The  only  objection  made  on  account 
of  this  question  was  that  it  Improperly  as- 
sumed that  defendant  knew  that  Kaufman 
was  dead.  The  defendant  answered  sub- 
stantially that  he  had  no  recollection  of  any 
of  these  things. 

If  we  assume  that  the  district  attorney 
exceeded  the  bounds  of  legitimate  argument 
in  the  few  words  he  said  regarding  the  de- 
fense of  insanity,  which  we  do  not  at  all 
concede,  it  is  very  clear  to  us  that  it  can- 
not be  held,  especially  In  view  of  the  instruc- 
tions of  the  court  in  regard  to  such  defense, 
that  the  defendant  was  at  all  prejudiced 
thereby. 

[10]  4.  Two  physicians.  Dr.  Miller  and  Dr. 
Hayden,  were  allowed  to  testify  substantial- 
ly that  in  their  opinion  the  defendant  was 
sane  on  January  30,  1909.  The  only  objec- 
tion to  Dr.  Miller's  testimony  was  that  his 
period  of  observation  was  too  short  to  en- 
able him  to  form  an  opinion;  and  the  objec- 
tion to  Dr.  Hayden's  testimony  was  that  no 
proper  foundation  had  been  laid.  The  com- 
petency of  Dr.  Miller  as  an  expert  on  in- 
sanity was  not  questioned  by  the  objection 
to  his  testimony,  and  such  competency  was 
fully  shown  by  the  evidence  as  to  both  wit- 
nesses. Each  of  these  witnesses  had  officiat- 
ed as  a  commissioner  on  an  examination  of 
defendant  for  Insanity  in  Fresno  county, 
which  was  had  on  January  30,  1909,  and  the 
knowledge  of  each  as  to  defendant  was  ac- 
quired at  that  time,  except  that  Dr.  MlUer 
also  had  defendant  under  his  observation  for 
an  hour  or  more  six  days  prior  to  such  ex- 
amination. We  think  that  the  evidence  shows 
a  sufllclent  opportunity  for  examination  and 
observation  on  the  part  of  the  witnesses  to 
warrant  the  court  In  allowing  their  opinions 
as  to  sauity  or  insanity  of  defendant  on 
January  30,  1909,  to  go  to  the  jury. 

[11]  5.  Warden  Hoyle  had  the  custody  of 
defendant  In  the  California  State  Prison  at 
San  Quentin  for  something  like  three  years 
next  preceding  the  date  of  the  homicide,  and 
the  evidence  as  to  his  observation  of  him 
and  his  conversations  with  him  dnrlag  this 
period  were  such  as  to  support  the  conclu- 
sion of  the  trial  court  that  he  was  suffi- 
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ciently  "an  Intimate  acquaintance"  of  de- 
fendant, within  the  meaning  of  that  term 
as  used  In  subdivision  10  of  section  1870, 
Code  of  Civil  Procedure,  to  give  his  opinion 
as  to  his  mental  sanltj'.  No  other  objection 
was  made  to  his  testimony  on  this  subject. 

[12]  6.  The  question  whether  the  deceased, 
Kaufman,  had  the  reputation  in  the  prison 
of  being  a  busybody  was,  of  course,  absolutely 
Immaterial  to  any  issue  Involved  on  the  trial 
of  this  case.  No  objection  on  this  ground, 
however,  was  Interposed  on  the  trial  to  the 
question  asked  Warden  Hoyle  In  this  regard. 
In  aslclng  the  question,  the  district  attorney 
was  undoubtedly  seeking  to  rebut  certain 
immaterial  testimony  on  the  part  of  witness- 
es for  the  defendant  to  the  effect  that  de- 
ceased was  both  a  "stool  pigeon"  and  a 
trouble  maker.  We  are  of  the  opinion  that 
there  was  no  error  in  overruling  the  specific 
objection  made,  viz.,  that  no  proper  founda- 
tion for  the  question  had  been  laid,  and  that 
It  had  not  been  shown  that  the  warden  had 
any  knowledge  on  the  subject.  But  In  any 
event  it  Is  clear  that  the  whole  matter  was 
of  very  small  importance  and  without  preju- 
dice to  defendant's  cause. 

No  other  point  is  made  for  reversal.  We 
have  considered  the  whole  record  and  find 
no  reason  to  doubt  that  the  defendant  had 
a  fair  trial  on  the  merits,  and  that  the  Judg- 
ment should  be  affirmed. 

The  Judgment  ia  affirmed. 

We  concur:  SHAW,  J.;  LORIGAN,  J.; 
IIENSHAW,  J.;  SLOSS,  J.;   MBLVIN,  J. 


(163   Cal.  467) 

Ex  parte  MONTGOMERY.     (Cr.  1,699.) 
(Supreme  Court  of  California.     Aug.  6,  1912.) 

1.  Mui/iciPAL  Corporations  (g  616*)— OBni- 
NANCEs— Regulation  of  Business— Valid- 
ity. 

Los  Angeles  Ordinance  No.  22,798  (New 
Series),  which  makes  it  unlawful  to  operate  a 
lumber  ^ard  or  other  specified  industries  within 
the  residence  district  described  by  the  ordi- 
nance, is  a  constitutional  exercise  of  police 
power. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {$  1355,  1356;  Dec. 
Dig.  i  616.*] 

2.  Municipal  Cobfobations  (S  eil«)— Ordi- 
nances—Regulation  OP  Business— Valid- 
ity. 

A  city  has  a  large  discretion  in  enforcing 
such  police  measures  as  ordinances  prohibiting 
the  operation  of  industrial  establishments,  etc., 
in  the  residence  district. 

[Ed.   Note. — For  other  cases,  see   Municipal 
Corporations,   Cent.   Dig.   §{  1344-1349;    Dec. 
Dig.  !  611.»] 
8.  Municipal  Cobporations  (j  616*)- Obot- 

NANCES— RKQULATTON  OP  BUSINESS— VALID- 
ITY. 

Los  Angeles  City  Charter  (St.  1911,  p. 
2064)  art.  1.  JS  2,  subd.  21,  which  authorizes 
the  city  to  regulate  or  prohibit,  etc.,  specified 
business  enterprises,  does  not  limit  the  city's 
general  police  power,  under  subdivision  34,  or 
under  Const,   art.   11,  §  11;    and  hence  Ordi- 


nance No.  22,798  (New  Series),  which  |>rahib- 
its  operation  of  lumber  yards,  etc.  within  the 
residence  district,  is  not  invalid,  iiecause  lumber 
yards  are  not  specified  in  subdivision  21. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S§  1355,  1356;  Dec. 
Dig.  I  616.*] 

In  Bank.  Application  by  W.  F.  Montgom- 
ery for  a  writ  of  habeas  corpus.  Writ  dis- 
charged, and  petitioner  remanded. 

E.  J.  Fleming  and  James  S.  Bennett,  for 
petitioner.  Guy  Eddie,  City  Prosecutor,  for 
respondent. 

MELVIN,  J.  [1]  A  writ  of  habeas  corpus 
was  issued  from  this  court,  directed  to  the 
chief  of  police  of  the  city  of  Los  Angeles,  by 
whom  petitioner  was  Imprisoned  by  virtue 
of  a  warrant  Issued  out  of  the  police  court 
of  that  city.  Petitioner  was  charged  with 
misdemeanor,  in  that  he  did  "erect,  establish, 
maintain,  and  carry  on  a  lumber  yard  at  No. 
132  West  avenue  61  within  the  residence 
district  of  said  city"  of  Los  Angeles.  The 
sole  question  presented  therefore  is  the  suf- 
ficiency of  Ordinance  No.  22,798  (New  Serles> 
of  the  city  of  Los  Angeles  in  Its  application 
to  petitioner.  The  contention  is,  first,  that 
the  ordinance  is  In  excess  of  the  legislative 
powers  of  the  mayor  and  city  council  of  the 
city  of  Los  Angeles  under  the  charter  of 
said  city;  and,  second,  that  It  Is  In  violation 
of  private  rights  secured  by  the  Constitu- 
tion of  the  United  States  and  the  Constitu- 
tion of  the  state  of  California. 

[2]  The  ordinance  in  question  was  adopted 
instead  of,  and  by  its  terms  repealed.  Ordi- 
nance No.  19,563  (New  Series).  Like  that  or- 
dinance, It  declared  all  of  the  city,  except 
certain  enumerated  Industrial  districts,  to 
be  a  residence  district,  and  prohibited  the 
conduct  of  certain  sorts  of  business  therein. 
Section  2  of  the  later  ordinance  differs  in  no 
material  particular  from  the  identically  num- 
bered section  of  Its  predecessor.  By  that 
section  it  Is  declared  unlawful  for  any  per- 
son, firm,  or  corporation  to  "erect,  establish, 
maintain  or  carry  on  within  the  residence 
district  described  In  said  section  1"  of  .said 
ordinance  "  •  »  •  any  stone  crusher,  rol- 
ling mill,  machine  shop,  planing  mill,  cari>et- 
beatlng  establishment,  hay  barn,  wood  yard, 
lumber  yard,  public  laundry,  or  wash-house." ' 
In  Ex  parte  Quong  Wo,  118  Pac.  714,  we 
had  occasion  to  examine  Ordinance  No.  10,- 
563  (New  Series),  and  to  determine  that  It 
was  a  legitimate  and  constitutional  exercise 
of  the  police  power.  What  was  there  said 
applies  with  equal  force  to  the  portion  of 
the  later  ordinance  now  before  us,  and  that 
case  disposes  of  this  petitioner's  second  ob- 
jection regarding  the  constitutionality  of  said 
municipal  by-law.  Petitioner  affirms  that 
the  ordinance  Is  discriminatory  by  reason  of 
the  placing  of  a  "business  center"  within 
the  lines  of  the  "residence  district."     Upon 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dee.  Dig.  t  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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this  point  tbe  evidence  Is  conflicting.  It  la 
shown  that  certain  wooden  buildings  near 
petitioner's  lumber  yard  are  occupied  for 
business  purposes;  but  the  return  seeks  to 
show  by  affidavit  and  by  photographic  exhib- 
its that  the  lumber  yard  is  situated  in  the 
midst  of  a  section  of  the  dty  devoted  almost 
exclusively  to  residences.  In  any  view  of 
the  evidence,  we  cannot  say  that  the  city 
council  violated  the  large  discretion  vested 
in  it  with  reference  to  police  measures  of 
tbe  kind  here  considered;  and,  unless  such 
abuse  of  discretion  appears,  courts  are  never 
inclined  to  nullify  ordinances  on  the  ground 
of  their  unfairness.  See  Ex  parte  Quong  Wo, 
supra,  and  cases  there  cited. 

rs]  Petitioner's  most  important  contention 
is  that  the  enumeration  in  the  charter  of  Los' 
Angeles  of  certain  trades,  callings,  and  occu- 
pations which  may  be  prohibited  excludes 
the  prohibition  by  ordinance  of  others  not  so 
enumerated.  The  charter  provides  (subd.  21 
of  section  2  of  article  1)  that  the  city  of  Los 
Angeles,  in  addition  to  its  other  powers, 
shall  have  the  right  "to  license,  regulate,  re- 
strain, suppress,  or  prohibit  any  or  all  laun- 
dries, livery  and  sale  stables,  cattle  and  horse 
corrals,  slaughterhouses,  butcher  shops,  brick 
yards,  dance  halls  or  academies,  public  bil- 
liard or  pool  halls  or  tables,  bowling  and 
tenpln  alleys,  boxing  contests,  sparring  or 
other  exhibitions,  shows,  circuses,  games  and 
amusements.  To  license,  regulate  or  prohib- 
it the  construction  and  use  of  billboards, 
signs  and  fences."  This,  petitioner  contends, 
is  a  limitation  upon  the  general  police  power 
conferred  by  section  11  of  article  11  of  the 
Constitution,  and  by  a  similar  section  of  tbe 
charter  (subdivision  34  of  section  2  of  ar- 
ticle 1,  Stats.  1911,  p.  2064),  wblch  gives  the 
city  power  "to  make  and  enforce  within  its 
limits  such  local,  police,  sanitary  and  other 
regulations  as  are  deemed  expedient  to  main- 
tain the  public  peace,  protect  property,  pro- 
mote the  public  morals  and  to  preserve  the 
health  of  its  inhabitants."  By  specifying  cer- 
tain occupations  that  may  Jbe  prohibited,  pe- 
titioner maintains,  the  charter  withholds 
from  the  city  council  the  power  to  prohibit 
any  others;  for,  he  says,  the  legislative  body 
of  a  city  having  a  freeholders'  charter  may 
be  limited  in  the  exercise  of  police  power  by 
a  charter  provision,  citing  Rapp  &  Son  v. 
Kiel,  159  Cal.  709,  115  Pac.  651,  and  In  re 
Pfahler,  150  Cal.  81,  88  Pac.  270,  11  L.  R.  A. 
(N.  S.)  1092,  11  Ann.  Cas.  911.  We  do  not 
think  that  these  cited  cases  sustain  the  posi- 
tion of  petitioner.  In  both  of  them  the  court 
was  passing  upon  the  place  of  lodgment  of 
the  power  of  a  cify,  and  not  upon  the  limita- 
tion of  the  power  itself.  In  Rapp  &  Son  v. 
Kiel  tlie  court  was  discussing  a  function  of 
the  board  of  supervisors  to  impose  a  cer- 
tain restriction  which,  under  the  limitations 
])Iaced  upon  tbe  said  board,  it,  as  a  legisla- 
tive body,  was  not  authorized  to  enact.     In 


re  Pfahler  also  dealt  with  tbe  place  of  lodg- 
ment of  legislative  function;  but  in  neither 
of  the  opinions  in  those  cases  was  it  held 
nor  implied  that  a  charter  may  cut  down  the 
constitutional  power  of  a  city  itself.  In  the 
Pfahler  Case  we  find  the  court  approving 
the  doctrine  announced  in  tbe  opinion  In  Odd 
Fellows'  Cemetery  Ass'n  v.  City  and  County 
of  San  Francisco,  140  Cal.  226,  73  Pac.  987, 
and  using  the  following  language  with  ref- 
erence to  that  case :  "It  was  held  that  noth- 
ing contained  in  the  charter  could  affect  the 
grant  made  by  the  Constitution,  and  that  the 
city,  under  such  constitutional  grant,  had 
the  right  to  exercise  the  whole  police  power 
of  the  state,  so  far  as  local  regulations  were 
concerned,  subject  only  to  the  control  of  gen- 
eral laws."  The  provisions  of  the  charter  of 
Los  Angeles,  quoted  above,  are  not  in  terms 
limitations  at  all,  but  enumerations  of  pow- 
ers. They  are  expressly  given  to  the  dty  of 
Los  Angeles  "In  addition  to  any  other  powers 
now  held  by  or  that  may  hereafter  t>e  grant- 
ed to  it  under  the  Constitution  and  laws  of 
the  state."  If,  therefore,  tbe  ordinance  here 
considered  may  be  upheld  under  the  general 
police  powers  of  the  city  as  exercised  by  its 
legislative  body,  it  will  not  fall  merely  be- 
cause the  city  has  specific  authority  under  its 
charter  to  suppress  certain  kinds  of  business. 
It  is  to  be  noted,  also,  that  the  ordinance  Is 
not  one  Intended  to  suppress,  but  to  regulate, 
specified  occupations.  As  a  regulatory  meas- 
ure, it  comes  clearly  within  the  principle 
of  such  cases  as  Ex  parte  Quong  Wo,  supra; 
Ex  parte  Lacey,  108  Cal.  326,  41  Pac.  411, 
38  li.  R.  A.  640,  49  Am.  St  Rep.  93 ;  Orum- 
bach  V.  Lelande,  154  Cal.  683,  98  Pac.  1059. 
While  a  lumber  yard  is  not  per  se  a  nuisance, 
it  takes  no  extended  argument  to  convince 
one  that  in  a  residence  district  such  a  place 
may  be  a  menace  to  the  safety  of  the  prop- 
erty In  its  neighborhood  for  various  reasons, 
among  which  may  be  mentioned  the  inflam- 
mable nature  of  the  materials  kept  there. 

Let  the  writ  be  discharged  and  the  peti- 
tioner remanded. 

We  concur:    ANGELLOTTI,  J.;    SLOSS, 
J.;    SHAW,  J.;    LORIGAN,  J. 


(19  Cat  App.  35E) 

MOSSI  V.  FAIRBANKS.     (Civ.  966.) 

(nistrict  Court  of  Appeal,  Third  District,  Cal- 
ifornia. June  28,  1912.  RetiParing  Denied 
by  Supreme  Court  Aug.  26,  1912.) 

Landlobd  and  Tenant  (§  270*)— FoancixuBB 
FOB  Nonpayment  of  Rent — Deuand  foe 
Bent. 

Tlie  common-Iaw  rule  requiring  a  lessor  in 
a  lease  stipulating  for  re-entry  by  him,  on  de- 
fault in  tlie  payment  of  rent,  to  demand  pay- 
ment of  the  rent  due  before  a  forfeiture  of 
the  lease  can  he  decreed  is  not  abrogated  by 
Civ.  Code,  8  791,  providing  that  when  the  right 
of  re-entry  is  given  the  re-entry  may  be  made, 
after  tbe  right  has  accrued,  on  three  davs'  no- 
tice, as  provided  in  Code  Civ.  Proe.  §{  1161, 
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1162v  or  by  section  793,  authorizing  an  action 
for  the  possession  of  real  property,  leased  with 
a  rieht  of  re-entry  at  any  time  after  the  ac- 
crual of  the  right  of  re-entry,  without  the  no- 
tice prescribed  in  section  791;  and  the  right 
of  re-entry  for  nonpayment  of  rent  does  not 
accrue  until  a  demand  has  been  made  for  its 
payment. 

[Bd.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  |  1168;  Dec.  Dig.  { 
276.*] 

Appeal  from  Snperlor  Court,  Humboldt 
County;  George  D.  Murry,  Judge. 

Action  by  Cbrls  Moss!  against  Marvin 
Fairbanks.  From  a  Judgment  of  dismissal, 
plaintiff  appeals.    Affirmed. 

A.  W.  Hill,  for  appellant  Pierce  H.  Ry- 
an, for  respondent 

BURNETT,  J.  The  only  question  Involved 
is  whether  a  demand  for  tbe  payment  of  rent 
is  a  condition  precedent  to  tbe  enforcement 
of  tbe  forfeiture  of  a  lease.  The  premises 
were  rented  for  tbe  term  of  seven  years  and 
four  months,  commencing  on  tbe  4tb  day  of 
July,  1910,  for  tlie  monthly  rental  of  $7.50, 
payable  monttily  in  advance  on  tbe  4th  day 
of  each  month  during  said  term.  It  was  pro- 
vided in  tbe  lease  "that  if  any  rent  sliaU  be 
due  and  unpaid,  or  if  default  shall  be  made 
in  any  of  the  covenants  herein  contained, 
then  it  shall  be  lawful  for  tbe  party  of  tbe 
first  part  to  re-enter  said  premises  and  to  re- 
move all  persons  therefrom."  The  action 
was  brought  to  recover  possession  of  the 
property  in  consequence  of  the  failure  of  the 
lessee  to  pay  the  rent  as  agreed.  In  the  com- 
plaint there  was  no  allegation  of  demand  for 
the  r«it,  and  for  this  omission  the  court  sus- 
tained defendant's  general  demurrer.  Plain- 
tiff declining  to  amend,  judgment  of  dismissal 
was  entered,  from  which  the  appeal  was 
taken. 

Undoubtedly  the  general  rule  is  that  a  de- 
mand for  the  rent  must  be  made  before  for- 
feiture will  be  decreed.  In  Sauer  r.  Meyer, 
87  Gal.  34,  25  Pac.  153,  it  is  said:  "The  ap- 
pelant here  claims  that  she  has  tbe  right  to 
recover,  because  there  has  been  a  forfeiture 
of  tbe  lease  for  nonpayment  of  the  rent. 
Forfeitures  are  not  favored;  and  our  Civil 
Code  contains  this  provision:  'A  condition 
involving  a  forfeiture  must  be  strictly  inter- 
preted against  the  party  for  whose  benefit  it 
is  created.  Section  1442.'  To  give  a  land- 
lord a  right  of  re-entry  for  nonpayment  of 
rent  a  demand  of  the  rent,  upon  or  after  the 
last  day  upon  which  tbe  lessee  has  to  pay,  is 
essential  to  complete  the  forfeiture,  and  to  en- 
able him  to  maintain  an  action  in  ejectment 
Taylor  on  Landlord  and  Tenant  (8th  Ed.)  ( 
297;  Wood  on  Landlord  and  Tenant  (2d  Ed.) 
I  514."  This  case  and  other  authorities  are 
cited  In  Clapuscl  v.  CTark,  12  Cal.  App.  53, 
106  Pac.  440,  In  support  of  the  statement: 
"Regarding  the  $5  payment  as  rent,  there 
could  be  no  forfeiture  under  this  agreement 
without  demand  by  plaintiff  of  the  rental  up- 


on or  after  the  last  day  given  tbe  lessee  on 
which  to  pay."  The  decisions  in  this  state, 
as  pointed  out  by  respondent,  seem  to  be  uni- 
form in  holding  that  a  demand  for  tbe  rent 
is  required. 

In  GaakUl  v.  Trainer,  8  Cal.  335,  the  right 
to  re-enter  for  nonpayment  of  the  rent  was 
reserved  in  the  contract;  but  it  was  declared 
by  the  Supreme  Court  that  "the  failure  to 
pay  cannot  alone  create  a  forfeiture.  There 
was  an  equal  necessity  that  a  formal  demand 
should  have  been  made  on  tbe  day  it  became 
due.  Nor  for  the  purpose  of  forfeiture  will 
a  waiver  of  demand  ever  be  implied;  but  a 
forfeiture,  from  its  very  nature,  cannot  take 
place  by  consent  and  it  is  not  favored  by  tbe 
rules  of  law."  It  Is  not  disputed  tha.t  the 
common  law  was  very  strict  in  Its  require- 
ment that  the  demand  for  rent  be  made  upon 
the  leased  premises  and  at  a  late  hour  of  the 
very  day  when  and  for  tbe  exact  amount  that 
was  due;  but  in  some  respects  this  strictness 
has  been  relaxed,  as  will  be  observed  by  an 
examination  of  the  cases.  Indeed,  a  change 
In  the  statute  has  modified  the  rule.  The 
question  is  fully  discussed  In  McGlynn  v. 
Moore,  25  Cal.  384,  Gage  v.  Bates,  40  Cal. 
384,  and  O'Connor  v.  Kelly,  41  Cal.  432;  but 
in  no  decision  in  tbe  state  has  it  been  held, 
under  like  conditions  as  those  involved  here- 
in, that  a  request  or  demand  for  the  rent  is 
not  required  before  a  suit  can  be  maintained 
for  a  forfeiture  of  the  lease. 

In  24  Cyc.  p.  1354,  the  rule  is  stated  as  fol- 
lows: "Ordinarily  a  demand  of  performance 
is  necessary  after  the  lessee's  breach  of  a 
covenant  to  pay  taxes  or  assessments,  or  a 
failure  to  pay  rent  before  tbe  lessor  can  de- 
clare a  forfeiture.  However,  the  common-law 
necessity  for  a  demand  of  rent  may  be  obvi- 
ated by  a  statute  providing  otherw^ise,  by  pro- 
visions in  the  lease  dispensing  with  a  de- 
maud,  or  by  acts  of  the  tenant  amounting  to 
a  w^aiver." 

It  is  not  contended  by  appellant  that  tbe 
lease  contains  any  provision  dispensing  with 
a  demand,  or  that  there  has  been  any  waiver 
on  the  part  of  the  lessee;  but  the  claim  Is 
made  that  the  action  was  brought  under  sec- 
tion 793  of  the  Civil  Code,  and  that  this  sec- 
tion authorizes  recovery  without  any  demand 
or  request  for  tbe  payment  of  the  rent  The 
language  of  the  section  Is:  "An  action  for 
the  possession  of  real  property  leaseil  or 
granted,  with  a  right  of  re-entry,  may  be 
maintained  at  any  time,  after  the  right  to 
re-enter  has  accrued,  without  the  notice  pre- 
scribed in  section  seven  hundred  and  ninety- 
one."  We  think,  however,  respondent  is 
right  In  his  contention  that  "appellant  has 
fallen  into  the  error  of  confusing  the  notice 
prescribed  In  section  791  with  the  demand  re- 
quired by  law  before  a  forfeiture  can  be  de- 
clared. Section  791  of  tbe  Civil  Code  pro- 
vides: 'Whenever  the  right  of  re-entry  Is 
given  to  a  grantor  or  lessor  in  any  graut  or 
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lease  or  otherwise,  encb  re-entry  may  be 
made  at  any  time  after  the  right  has  accrued 
upon  three  days'  notice,  as  provided  in  sec- 
tions 1161  and  1162  of  the  Code  of  ClTil  Pro- 
cedure.' Section  1161,  C.  C.  P.,  provides  that 
a  tenant  In  default  for  nonpayment  of  rent 
is  guilty  q(|,  unlawful  detainer  after  three 
days'  notice  to  pay  the  same  or  surrender 
possession.  Section  1162  provides  the  man- 
ner of  service  of  such  notice.  Neither  sec- 
tion 791  nor  793,  C.  C,  changes  the  common- 
law  rule  requiring  a  demand  for  the  rent  be- 
fore a  forfeiture  of  the  tenant's  estate  can  be 
declared.  Section  791,  G.  C,  In  connection 
with  sections  U61  and  1162,  O.  0.  P.,  simply 
gives  to  the  landlord  a  new  and  summary 
remediy  unknown  to  the  common  law,  where- 
by he  can  in  a  summary  proceeding  recover 
possession  from  the  delinquoit  tenant,  to- 
gether with  treble  damages  or  rents  by  way 
of  penalty  for  the  tenant's  refusal  to  quit. 
But  before  such  summary  recovery  can  be 
had  and  such  penalties  enforced,  the  statute 
provides,  for  the  protection  of  the  tenant,  the 
service  of  three  days'  notice.  Simple  de- 
mand shall  not  be  sufficient;  bat  notice  in 
writing  shall  be  served  on  him  after  default 
made,  which  notice  must  be  served  at  least 
three  days  before  the  summary  proceedings 
can  be  instituted  or  maintained.  Section 
793,  O.  C,  does  not  dispense  with  the  demand 
required  by  law,  but  merely  reserves  to  the 
landlord  his  common-law  action  of  ejectment, 
in  addition  to  Ills  summary  remedy  under 
section  791,  O.  G.  Section  793,  C.  G.,  simply 
makes  clear  by  statute  that,  if  the  landlord 
does  not  desire  to  avail  himself  of  the  sum- 
mary proceeding  provided  by  the  Code,  It 
will  not  be  necessary  for  him  to  serve  three 
days'  written  notice;  but  it  does  not  relieve 
him  from  the  necessity  of  making  demand, 
verbal  or  otherwise,  for  the  rent."  In  other 
words,  the  right  of  re-entry  for  nonpayment 
of  rent  does  not  accrue  untU  a  demand  has 
been  made  for  Its  payment,  regardless  of  the 
section  of  the  Code  under  which  the  action 
Is  brought. 

It  is  manifest  that  this  requirement  im- 
poses no  hardship  upon  the  landlord,  and  It 
Is  In  keeping  with  the  general  attitude  of  the 
law  towards  forfeitures.  It  Is  a  very  simple 
matter  to  provide  In  the  lease  that  no  de- 
mand for  rent  shall  be  required;  or.  If  this 
is  not  done,  it  should  not  be  considered  a 
very  grievous  burden  to  exact  of  the  landlord 
a  request  of  the  tenant  for  the  payment  of 
the  rent  before  depriving  him  of  his  posses- 
sion. It  Is  true  that  the  statute  does  not  ex- 
pressly require  this  demand;  but  It  is  affirm- 
ed by  the  authorities  to  be  a  just  and  equi- 
table prerequisite  to  the  enforcement  of  the 
drastic  penalty  of  forfeiture,  and  we  think  It 
should  be  left  undisturbed  until  the  Legisla- 
ture has  clearly  spoken  to  the  contrary.  Ap- 
pellant, speaking  of  his  contention,  admits 
that  "we   are  somewhat  embarrassed  by   a 


contrary  mllng  to  Saner  v.  Meyer,  87  Cal.  84 
[25  Pac.  153],  and  In  Clapuscl  v.  Clark,  12 
Cal.  App.  53  [106  Pac.  436];"  but  he  thinks 
they  should  not  be  followed.  The  suggestion, 
however,  Is  not  Inappropriate  that  appellant 
could  easily  have  followed  the  doctrine  of 
those  cases  in  preparing  the  lease,  or  In  mak- 
ing the  demand  before  bringing  suit,  and 
thus  have  saved  himself  unnecessary  trouble 
and  expense. 

We  think  the  judgment  should  be  affirmed; 
and  it  Is  so  ordered. 

We  concur:    CHIPMAN,  P.  J.;  HABT,  J. 


(19  Cal.  App.  390) 

PECK  ▼.  COTLE.     (Civ.  918.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   July  2,  1912.) 

1.  Contracts  (|  71*)  —  Extensiok  o»  Timb 
FOR  Patuent — Considesation. 

Payments  to  be  made  under  a  contract  to 
purchase  land  are  of  themselves  sufiScient  con- 
sideration for  an  extension  of  time  for  pay- 
ment 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {{  295,  296,  298,  31&-324;  Dec.  Dig. 

2.  Vendor  and  Pdbchaseb  (|  187*)  — Cor- 
tbact  to  Convey  — Time  fob  Patments  — 
Waiveb. 

A  vendor  waived  a  provision  in  the  con- 
tract, which  made  time  for  making  payments 
the  essence  of  the  agreement  by  receiving  pay- 
ments after  they  were  dae  by  extending  the 
time  for  other  payments,  and  by  telling  the  par- 
chaser  to  make  what  payments  he  could;  that 
it  would  "be  all  right";  that  the  vendor  desir- 
ed the  purchaser  "to  have  the  property,"  etc. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §{  121,  374,  875;  Dec 
Dig.  I  187.»] 

3.  Specific  Pkbfobmance  (f  121*)  — Txnds» 
OF  Peefobmakck— Evidence— SuFFiciBNCT. 

In  an  action  to  specifically  perform  a  con- 
tract to  convey,  evidence  held  to  sustain  a  find" 
ing  that  the  purchaser  was  able  to  pay  when 
he  offered  to  pay  the  amount  dae  under  the 
contract 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  (§  387-895;  Dec  Dig.  | 
121.*] 

4.  SPECino  Pebforuance  (J  87*) — Right  to 
Relief. 

One  is  not  entitled  to  specific  performance 
of  a  contract  as  to  which  he  is  himself  in  de- 
fault 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  §§  226,  238-241;  Dec. 
Dig.  i  87.*] 

5.  Specific  Performance  (J  121*)— Default 
BY  PiiAiNTiFF— Evidence— Sufficiency. 

In  an  action  to  specifically  perform  a  con> 
tract  to  convey,  evidence  held  insufficient  to 
show  that  plaintiff  was  ever  in  default  in  mak- 
ing payments  after  demand  therefor,  etc. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  gi  387-395;  Dec  Dig.  f 
121.*] 

6.  Specific  Performance  (|  121*)— Tendeb— 
Evidence— Sufficiency. 

In  an  action  to  specifically  perform  a  con- 
tract to  convey,   evidence   held  insufficient  to 
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sustain  a  finding  that  plaintiff  deposited  with 
the  bank  the  amoant  of  a  tender  or  payment. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {{  887-395;  Dec.  Dig.  I 
121.*] 

7.  SPEcinc  Perfobiiancb  (|  97*)— Tbndeb  of 
Pebfobmance. 

Suit  lies  to  specifically  perform  a  contract 
to  convey  where  proper  tender  has  been  made 
by  plaintiff  purchaser,  though  the  tender  has 
not  been  kept  good  under  Civ.  Code,  S  1500. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {{  286-298;  Dec.  Dig.  { 
97.*] 

8.  Appeai,  and  Ebbob  ({  1071*)  —  Habmlesb 
Ebbob— Immatebial  Findings. 

In  an  action  to  specifically  perform  a  con- 
tract to  convey,  any  error  in  finding  that  all 
interest  on  deferred  payments  was  ^aid  was 
harmless  to  defendant  vendor,  where  it  appear- 
ed that  the  amount  tendered  by  plaintiff  pur- 
chaser was  larger  than  the  total  amount  of  in- 
terest and  principal  remaining  due. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4234-4239;  Dec  Dig.  { 
1071.'] 

Appeal  from  Superior  Court,  Sacramento 
County;    Peter  J.  Shielda,  Judge. 

Action  by  Charles  W.  Peck  against  B.  M. 
Coyle.  Judgment  for  plaintiS,  and  defend- 
ant appeals.    Modified  and  aflJrmed. 

Holl  &  Hon  and  White,  MUler  &  McLaogb- 
lin,  for  appellant  De  Ligne  &  Jones,  for 
respondent 

HAWKIHS,  Special  Judge.  The  plaintiff 
and  defendant  entered  into  a  written  con- 
tract, whereby  plaintiff  agreed  to  buy  and 
defendant  agreed  to  sell  certain  real  property. 
The  purchase  price,  amounting  to  $3,870,  was 
fair  and  adequate,  and  was  to  be  paid  as  fol- 
lows: $30  a  few  days  after  the  execution  of 
the  agreement,  and  the  balance  in  six  annual 
Installments  of  $640  each,  on  the  15tli  of 
November  of  each  year,  the  first  payment 
to  be  made  November  15,  1906.  Time  was 
made  the  essence  of  the  contract,  and  in 
case  of  default  on  the  part  of  plalntltt  all 
payments  were  to  be  forfeited  as  liquidated 
damages.  The  plaintiff  had  the  privilege  of 
paying  the  entire  purchase  price  at  any  time 
before  maturity;  and  upon  receiving  pay- 
ment defendant  agreed  to  execute  a  good  and 
sufficient  deed,  conveying  the  land  to  the 
plaintiff  free  and  clear  of  all  Incumbrance. 
The  plaintiff  entered  Into  possession  of  the 
property  and  made  valuable  Improvements. 
He  made  the  first  payment  of  $30,  but  failed 
to  pay  the  Installments  at  the  time  specified 
In  the  contract,  but  did  make  certain  pay- 
ments, which  were  accepted  by  the  defend- 
ant At  the  time  fixed  for  the  flftn  pay- 
ment, a  dispute  arose  as  to  the  amount  due 
and  to  l>e  paid;  whereupon  the  defendant 
demanded  the  entire  balance  under  the  con- 
tract, and,  it  not  being  promptly  paid,  gave 
written  notice  of  forfeiture  and  also  that 
she  would  at  once  take  possession  of  the 
property.  The  plaintiff  thereupon  tendered 
the  balance  due  and  demanded  a  deed,  and, 


the  defendant  declining  to  take  the  money 
or  execute  the  deed,  the  plaintiff  brought 
this  action  to  enforce  specific  performance  of 
the  contract  The  court  found  that  the  tMi- 
der  was  made  in  the  time  provided  by  the 
contract  and  as  extended  by  defendant;  and 
that  the  money  was  Immedlat^V  deposited 
in  the  name  and  to  the  credit  of  defendant 
In  a  bank  of  good  repute  and  decreed  specific 
performance.  The  defendant  appealed,  and 
presents  several  points  to  this  court  for  dfr- 
termlnatlon. 

[1, 2]  First  It  Is  claimed  that  the  evidence 
does  not  support  the  fifth  finding  of  fact 
to  the  effect  that  the  defendant  waived  the 
provision  of  the  contract,  providing  that 
time  shonid  be  the  essence  thereof,  and  ex- 
tended the  times  of  the  payment  thweof 
from  time  to  time.  The  first  payment  was 
made  by  note  on  November  15,  1906,  and 
was  paid  November  17,  1908.  The  third  pay- 
ment was  due  November  15,  1907,  and  $227.* 

98  was  paid  thereon  on  November  17,  190S. 
At  the  same  time  defendant,  tn  writing,  ex- 
tended  the  time  for  the  payment  of  the  bal- 
ance of  said  third  payment  to  November  15, 
1909.  The  record  Is  silent  as  to  the  foarth 
payment;  but  the  extension  of  the  third  pay- 
ment of  itself  operated  to  extend  the  time 
of  the  payment  of  the  subsequent  Installment 
also  to  November  15,  1909.  The  def«qdant 
stated  at  the  time  the  payments  were  made: 
"Make  what  payment  you  can.  It  will  be  all 
right"  "I  want  you  to  have  the  property, 
and  pay  all  yon  can."  "Raise  all  the  raanej 
you  can,  and  It  will  be  all  right" 

The  witness  Henderson,  who  figured  tb« 
matter  up  for  the  parties,  was  In  the  best 
position  to  kno>v,  and  he  testified  that  each 
time  she  granted  an  extension  defendant 
told  plaintiff  and  witness  that  "she  reason- 
ed she  was  getting  a  good  price  for  the  prop- 
erty; that  she  consulted  with  wltne3s,  and 
the  witness  told  her  why  she  would  consent 
to  It  each  time."  The  reasonable  Inference, 
under  such  circumstances.  Is  that  the  exten- 
sion was  granted  to  enable  defendant  to 
get  what  money  she  could,  and  that  payment 
would  not  have  been  made,  unless  the  exten- 
sion had  been  granted.  The  payments  them- 
selves were  a  sufficient  consideration  for  the 
extension. 

The  circumstances,  coupled  with  the  acta 
and  declarations  of  the  defendant  above  set 
out,  were  a  waiver  of  that  portion  of  the 
contract  which  made  time  of  the  essence 
thereof.    Noyes  v.  Schlegel,  9  CaL  App.  516, 

99  Pac.  726;  Boone  v.  Templeman,  158  CaL 
290,  110  Pac.  947,  139  Am.  St  Rep.  126. 

[3]  Second.  Appellant  also  attacks  the  sev- 
enth finding  of  fact,  in  so  far  as  It  finds 
that  on  November  15,  1909,  plaintiff  offered 
to  pay  the  amount  then  due  under  the  con- 
tract, and  was  ready  and  willing  and  able  to 
pay  it.  The  attack  Is  on  the  ability  of  the 
plaintiff  to  pay.  The  plaintiff  testified  that 
he  had  at  the  house  at  that  time  enough 
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money  to  make  the  balance  of  the  third  and 
all  of  the  fourth  payment.  This  w.oald 
amount  to  $851.02,  not  counting  Interest. 
The  fifth  payment  fell  due  that  day,  making 
a  total  of  $1,481.02,  not  Including  interest. 
By  agreement  the  further  consideration  of 
the  subject  was  postponed  until  the  next 
day.  In  the  meantime  the  plalutlflf  saw  Mr. 
Gerber  and  Mr.  Henderson,  and  the  latter, 
in  the  words  of  plaintiff,  said:  "He  would 
see  us  through  with  this  afCair";  or,  as  ex- 
pressed by  Mr.  Henderson:  "I  assured  Mr. 
Gerber  I  would  see  these  people  through  It 
financially."  He  also  testified  that  on  No- 
vember 22d  plaintitC  had  money  in  a  sack; 
that  witness  did  not  let  him  have  that  mon- 
ey, but  that  witness  let  him  have  money 
afterwards.  Mrs.  Alice  Cozzens  testified 
that  there  was  $2,900,  more  or  less,  In  the 
sack;  she'belng  present  when  the  money  was 
thrown  on  the  table.  The  plaintiff  testified 
it  was  over  $2,900.  On  November  28th, 
through  the  witness  McKlnney,  plaintiff  ten- 
dered in  actual  coin  $2,907.  We  therefore 
conclude  that  the  evidence  Justifies  the  find- 
ing that  plaintiff  was  able  to  pay. 

[4,  5]  Third.  Appellant  claims  that  plain- 
tiff cannot  demand  specific  performance,  un- 
less he  first  makes  tender  on  his  part  and 
then  keeps  the  same  good  under  section  1500 
of  the  avll  Code.  It  Is  true  that  plaintiff 
was  not  entitled  to  specific  performance 
while  he  was  In  default;  but  was  he  In  de- 
fault? As  already  seen,  the  plaintiff's  time 
had  been  extended  until  November  15,  1909. 
In  the  meantime  defendant  had  given  a  pow- 
er of  attorney  to  her  son,  and  when  plaintiff, 
on  that  date,  met  the  son  for  the  purpose  of 
settling  matters  he  informed  plaintiff,  "We 
came  here  for  the  whole  payment  on  the 
property."  After  considerable  argument,  the 
son  said  they  would  meet  the  next  day  and 
settle  up,  and'  plaintiff  said,  "The  money  Is 
ready  for  you  any  time."  The  next  day  the 
son  at  first  said  he  had  no  time  to  come  up, 
and  then  said  he  had  to  see  his  sister  first. 
The  plaintiff  asked  for  the  abstracts  of  the 
property.  The  son  said,  "We  will  have  them." 
Plaintiff  then  said:  "Let  me  know  when  you 
are  ready,  and  I  will  be  ready  for  you."  On 
the  18th  the  son  served  written  notice  on 
plaintiff  that  the  contract  was  forfeited, 
and  that  defendant  would  take  possession  at 
once.  No  prior  demand  had  ever  been  serv- 
ed upon  plaintiff  that  defendant  would  strict- 
ly enforce  the  contract;  nor  had  notice  of 
any  time  been  served  within  which  plain- 
tiff was  required  to  pay  within  a  specified 
time.  However,  an  appointment  was  then 
made  for  the  next  day  and,  at  the  request 
of  the  son,  was  postponed  until  the  next 
afternoon,  and  this  last  appointment  the 
son  failed  to  keep.  Plaintiff  then  Immedi- 
ately went  to  see  the  defendant,  who  sent 
word  to  her  son  to  take  the  money  and 
settle  up.  When  the  message  was  delivered, 
the  son  said  be  had  to  see  his  sister  first 


The  plaintiff  replied  be  was  ready  to  see 
htm  any  time.  Again  the  plaintiff  sought  the 
defendant,  and  she  requested  that  Mr.  Hen- 
derson, cashier  of  the  bank,  come  out  the 
next  day,  November  22d,  and  plaintiff  took 
Mr.  Henderson  out  and  tendered  the  money 
by  placing  it  on  the  table.  The  defendant 
said  she  wanted  the  money  and  did  not  see 
why  she  could  not  take  it;  but  the  son  went 
into  a  rage  and  threatened  violence,  and 
prevented  settlement  The  plaintiff  then 
again  made  a  formal  tender  of  the  actual 
cash  and  demand  for  the  deed ;  the  last  no- 
tice being  served  November  28,  1909.  At 
no  time  did  the  defendant  say  that  she  re- 
fused the  money  because  it  was  not  paid  In 
time;  and  she  always  said  she  wanted  the 
plaintiff  to  have  the  place,  and  she  wanted 
to  take  the  money  if  her  son  would  consent. 
Under  such  circumstances.  It  cannot  be  said 
that  the  plaintiff  was  ever  In  default;  but 
the  defendant  was  In  default  from  the  time 
that  the  money  was  tendered  and  she  re- 
fused to  take  it  and  execute  the  deed. 

[I]  The  third  finding  is  to  the  effect  that 
plaintiff  deposited  the  amount  of  the  tender 
in  the  name  of  the  vendor  with  a  bank  of 
good  repute  in  this  state,  and  gave  notice 
thereof  to  defendant.  If  this  finding  is  sup- 
ported by  the  evidence,  it  operates  to  extin- 
guish the  obligation  of  payment  by  plaintiff. 
But  does  the  evidence  support  the  finding? 
The  record  shows  that  written  notice  of  the 
necessary  facts  was  given  to  plaintiff.  The 
notice  alone  does  not  prove  the  facts.  The 
only  other  evidence  In  the  record  is  the  state- 
ment of  the  witness,  Mrs.  Alice  Cozzens,  that 
the  entire  amount  of  money  which  is  now  on 
deposit  at  the  Sacramento  Bank  was  thrown 
on  the  table.  This  Is  only  a  recital,  and  is 
not  suflSclent  evidence  to  support  the  find- 
ing that  the  money  was  deposited  in  the 
bank  in  the  name  of  the  defendant 

[7]  We  are  of  the  opinion,  however,  that 
the  action  for  specific  performance  can  be 
maintained  where  a  proper  tender  has  been 
made,  though  the  tender  be  not  kept  good  un- 
der section  1500  of  the  Civil  Code.  Halle  v. 
Smith,  113  Cal.  666,  45  Pac.  872;  Latta  v. 
Tutton,  122  Cal.  279,  282,  54  Pac.  844,  68  Am. 
St  Rep.  30;  Kerr  v.  Moore,  6  Cal.  App.  SOS- 
SOS,  92  Pac.  107.  The  tender  operated  to  re- 
lieve the  plaintiff  from  default,  and  the  de- 
fendant was  thereafter  in  default  until  she 
executed  and  tendered  the  deed.  Had  plain- 
tiff deposited  the  money  to  the  credit  and 
In  the  name  of  defendant,  there  would  re- 
main nothing  for  him  to  do  when  the  deed 
was  presented ;  but,  as  It  is  not  shown  as  an 
affirmative  fact  by  the  testimony  that  the- 
money  was  so  deposited,  the  plaintiff  will 
be  required  to  pay  the  money  upon  delivery 
of  the  deed.  The  failure  to  make  the  depos- 
it goes  to  the  form  of  the  Judgment  only. 
The  law  does  not  require  the  purchaser  to 
deposit  the  money  In  the  vendor's  name,  and 
thus  place  himself  at  the  vendor's  mercy  be- 
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fore  be  can  maintain  an  action  for  specific 
pierformance  to  compel  the  dellTery  of  the 
deed.  He  must,  however,  be  ready  with  bis 
money  when  be  receives  bis  deed.  The  In- 
tention of  the  law  is  that  the  acts  should  be 
concurrent 

[I]  Fourth.  Appellant  also  contends  that 
there  is  no  evidence  to  support  that  part  of 
the  second  finding  of  fact,  to  the  effect  that, 
In  addition  to  the  sum  of  payments  of  prin- 
cipal therein  mentioned,  there  was  also 
paid  all  of  the  interest  on  the  deferred  pay- 
ments up  to  the  15th  day  of  November,  1908. 
The  witness  Henderson  testifies  that  he  was 
present  at  the  time  and  made  a  computation 
as  to  the  amount  due  under  the  contract, 
and  that  the  computation  was  agreed  to  as 
being  correct  by  both  plaintiff  and  defend- 
ant On  cross-examination  he  testified  that 
the  amount  paid  was  $869.96.  This  must 
have  included  only  a  very  small  amount  of 
Interest  The  plaintiff  testified  that  he  un- 
derstood that  everything  was  closed  up  to 
Novemb^  16,  1908.  Conceding  that  the 
witnesses  were  mistaken,  and  that  the  whole 
amount  paid  was  only  $1,537  on  principal, 
and  that  no  interest  was  paid,  still  the 
amount  tendered  by  the  plaintiff  to  the  de-- 
fendant  to  wit  $2,907,  was  an  amount  even 
larger  than  the  total  amount  of  interest  plus 
the  total  amount  unpaid  on  principal;  and 
therefore  the  finding,  even  If  erroneous,  be- 
comes   immaterial. 

Some  other  points  are  made  in  appellant's 
brief;  but  under  the  view  we  take  of  the 
entire  matter.  It  will  not  be  necessary  to  dis- 
cuss tliem. 

While  the  evidence,  as  we  have  held.  Is 
Insufflclent  to  sustain  the  finding,  that  the 
plaintiff  deposited  the  money  in  the  name  of 
defendant  in  a  bank  of  good  repute,  such 
finding  is  Immaterial  and  may  be  disregard- 
ed. The  Judgment  should  be  modified  by 
adding  to  the  first  paragraph  of  the  de- 
cree, and  after  the  order  that  defendant 
make,  execute,  and  deliver  to  plaintiff  a  good 
and  Bufilcient  deed,  the  words,  "Upon  receiv- 
ing from  plaintiff  the  sum  of  $2,907,"  and, 
as  so  modified,  affirmed,  and  It  Is  so  ordered ; 
plaintiff  to  recover  costs  on  the  appeaL 

We  concur:  CHIPMAN,  P.  X;  BUR- 
NETT, J. 


09  Cal.  App.  338) 

WESTERN  PAC.  LAND  CO.  v.  WILSON. 
(Civ.  1,014.) 

(District  Conrt  of  Appeal,  First  District,  Cali- 
fornia. June  27,  1912.  Rehearing  Denied  by 
Sapreme  Court,  Aug.  26,  1912.) 

1.  New  Tbiai,  (J  137*)— Insufficiency  ot 
Dvi  DENCB--SPECIFICATI0N8— Sufficiency. 
Where,  in  an  action  for  money  had  and 
received,  defendant  set  up  a  counterclaim  for 
services,  and  alleged  a  payment  of  the  dilTer- 
ence  between  the  sum  demanded  and  the  value 
of  the  services,  and  the  verdict  was  for  him,  a 


notice  of  motion  for  new  trial  on  the  gronnd 
of  the  insufficiency  of  the  evidence,  in  that 
the  evidence  and  admissions  showed  that  de- 
fendant had  in  his  possession  at  the  commence- 
ment of  the  action  and  at  the  time  of  the  trial 
the  sum  demanded,  of  which  sum  defendant 
claimed  for  services  a  less  sum,  and  that  un- 
der the  verdict  defendant  was  awarded  the 
full  amount  demanded  by  plaintiff,  did  not  at- 
tack the  evidence  as  insufficient  to  support  the 
Implied  finding  of  the  reasonable  value  of  the 
services  rendered;  and,  under  Code  Civ.  Proc 
{  669,  providing  that  the  notice  of  motion  for 
new  trial  on  the  ground  of  the  insufficiency  of 
the  evidence  must  specify  the  particulars  in 
which  the  evidence  is  insufficient,  the  court 
could  not  grant  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {{  277,  278;  Dec.  Dig.  f  137.*  J 

2.  New   Trial   ( f  06*)  —  Gbouicds  —  Disbk- 

OARDINO   INSTBUCTIONB. 

Where  the  instructions  are  contradictory, 
but  one  of  them  authorizes  the  verdict  render- 
ed, a  new  trial  on  the  ground  that  the  jury 
disregarded  an  instruction  must  be  denied. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  H  132-184;   Dec.  Dig.  i  66.»1 

3.  New   Tbial  (§  68*) — Obodnds— Dibkegabd- 
INO  Instructions. 

,  A  new  trial  will  not  be  granted  on  the 
ground  that  the  jury  disregarded  an  erroneona 
instruction. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {{  132-134;    Dec.  Dig.  f  66.*] 

4.  Payment   (J    76*)— Payment   bt   Chiok— 
Question  for  Juby. 

Where  a  check  was  given  and  offered  by  a 
debtor  as  payment  and  the  creditor  retained 
the  check,  without  expressly  refusing  it,  for 
about  a  month,  and  until  after  the  bank,  on 
which  it  was  drawn  had  dosed  Its  doors  as 
insolvent  the  question  whether  the  giving  and 
retention  of  the  check  was  a  payment  was  for 
the  jury,  under  proper  Instructions. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  H  240-248;    Dec.  Dig.  i  76.*] 

6.  Payment  (i  21*)— Paticbrt  bt  Check- 
Question  It>B  JUET. 

Where  a  check  is  given  as  payment  the 

creditor,  not  refusing  it,  must  return  it;    and 

unreasonable  delay  in  returning  it  may  make 

it  a  payment 
[Ed.  Note.— For  other  cases,   see   Payment 

Cent  Dig.  S  86;   Dec  Dig.  f  21.*] 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco;  Geo.  A.  Stnite- 
vant  Judge. 

Action  by  the  Western  Pacific  Land  (Com- 
pany against  Edgar  M.  Wilson.  From  an 
order  granting  a  new  trial  after  verdict  for 
defendant,  he  appeals.    Reversed. 

Powell  &  Dow,  for  appellant  Humphrey 
A  Hubbard,  for  respondent 

HALL,  X  This  is  an  appeal  by  defendant 
from  an  order  granting  plaintiff's  motion 
for  a  new  trial. 

Plaintiff  sued  defendant  to  recover  the 
sum  of  $5,500  had  and  received  by  defendant 
for  the  use  and  benefit  of  plaintiff.  Defend- 
ant answered,  and,  without  denying  the  re- 
ceipt of  the  $5,500  set  up  by  way  of  coun- 
terclaim a  demand  for  the  sum  of  $4,145.75 
as  and  for  the  reasonable  value  of  certain 
services  rendered  by  defendant  to  plaintiff 


•For  othei  cuei  sm  same  topic  and  secUon  NUMBEB  In  Dec  Dig.  ft  Am.  Dig-  Key-No.  Series  £  Repr  Indues 


Digitized  by 


Google 


Cal.) 


WESTEKN  PAC.  LAND  CO.  y.  WILSOK 


1077 


as  its  attorney  for  a  period  of  8%  years, 
and  further  alleged  that  on  the  14th  day  of 
October,  1907,  he  paid  to  plaintiff  the  sum 
of  11,404.25,  which  was  the  difference  be- 
tween the  said  sum  of  $5,500  and  the  amount 
alleged  and  claimed  as  the  reasonable  value 
of  defendant's  services  to  plaintiff,  and  pray- 
ed that  plaintiff  take  nothing  by  its  action. 
The  Jury  rendered  a  verdict  for  the  defend- 
ant. 

The  plaintiff  in  due  time  gave  notice  of 
Its  Intention  to  move  for  a  new  trial,  to  be 
beard  upon  the  minutes  of  the  court,  which 
was  afterwards  made  and  granted. 

The  verdict  of  the  jury,  being  for  the  de- 
fendant, necessarily  was  in  effect  a  finding 
that  defendant  rendered  the  services  as  al- 
leged in  his  answer,  and  that  the  reasonable 
value  thereof  was  $4,145.75,  and  that  de- 
fendant had  paid  to  plaintiff  $1,404.25,  the 
difference  between  $6,500,  claimed  by  plain- 
tiff, and  said  sum  of  $4,146.75  set  up  as  a 
counterclaim. 

In  its  notice  of  intention  to  move  for  a 
new  trial,  respondent  set  forth  as  grounds 
for  its  intended  motion  all  the  statutory 
grounds;  but  there  Is  absolutely  nothing  in 
the  record  to  Justify  the  order  on  any  one 
of  the  first  six  grounds  specified,  and  no 
claim  has  been  made  in  this  court  in  support 
of  any  of  said  grounds. 

The  seventh  ground  is  set  forth  as  insuffi- 
ciency of  the  evidence  to  justify  the  verdict 
in  certain  enumerated  particulars.  Both  ap- 
pellant and  respondent  have  discussed  the 
question  as  to  the  sufficiency  of  the  evidence 
to  support  the  implied  finding  that  the  rea- 
sonable value  of  the  services  rendered  by 
defendant  to  plaintiff  was  $4,145.75;  but  ap- 
I)ellanl  In  bis  opening  brief  also  makes  the 
lK>int  that  tlie  specifications  of  the  Insufil- 
dency  lay  no  basis  for  the  contention  that 
the  services  rendered  by  defendant  to  plain- 
tiff were  not  of  the  value  of  $4,145.75.  An 
examination  of  the  record  convinces  us  that 
this  point  must  be  sustained. 

[1]  Section  659,  subd.  4,  Code  of  Civil  Pro- 
cedure, provides  that  "when  the  motion  is 
to  be  made  on  the  minutes  of  the  court,  and 
the  ground  of  the  motion  is  the  insufficiency 
of  the  evidence  to  justify  the  verdict  or  oth- 
er decision,  the  notice  of  motion  must  speci- 
fy the  particulars  in  which  the  evidence  is 
alleged  to  be  Insufficient.  •  •  *  If  the 
notice  does  not  contain  the  specifications 
here  indicated,  when  the  motion  is  made  on 
the  minutes  of  the  court,  the  motion  must 
be  denied." 

In  the  notice  of  motion,  the  seventh  ground 
Is  stated  as  "insufficiency  of  the  evidence  to 
justify  the  verdict  In  the  following  particu- 
lars: (a)  In  that  the  undisputed  evidence 
and  admissions  on  the  part  of  the  defendant 
showed  that  the  defendant  bad  in  his  posses- 
sion at  the  time  of  the  commencement  of 
the  action  and  at  the  time  of  the  trial  the 
sum  of  $5,500,  of  which  sum  the  defendant 
claimed  for  his  legal  services  only  the  sum 


of  $4,145.75,  and  no  more,  and  that  under 
tlie  verdict  of  the  jury  as  rendered,  namely, 
In  favor  of  the  defendant,  the  defendant  is 
awarded  the  full  $5,500." 

This  is  In  no  sense  an  attack  on  the  suffi- 
ciency of  the  evidence  to  support  the  Implied 
finding  that  the  services  were  of  the  value 
of  $4,145.75.  It  is  a  statement  that  the  de- 
fendant claimed  for  his  services  the  sum  of 
$4,145.76,  and  no  more,  which  is  true.  It 
seems  to  be  also  a  statement  that  by  the 
verdict  in  favor  of  defendant  the  defendant 
was  awarded  for  his  services  the  full  sum 
of  $5,500,  which  is  not  true.  By  the  verdict 
the  jury  in  effect  found  the  value  of  the 
services  to  be  $4,145.75,  and  also  found  that 
the  defendant  had  paid  the  difference  be- 
tween $5,500  and  $4,145.75,  to  wit,  the  sum 
of  $1,404.25,  to  plaintUf,  as  alleged  in  hla 
answer. 

This  particular  specification  does  not  hint 
at  any  attack  upon  the  sufficiency  of  the  evi- 
dence to  support  the  implied  finding  that 
the  services  rendered  were  not  of  the  value 
claimed  by  defendant,  to  wit,  the  sum  of 
$4,145.75.  Under  (b)  is  set  forth  another 
specification  in  all  essentials  similar  to  the 
one  under  (a).  It  does  not  hint  at  any  at- 
tack on  the  evidence  as  insufficient  to  sup- 
port a  finding  that  the  reasonable  value  of 
the  services  rendered  by  defendant  was  $4,- 
145.75. 

Other  specifications  foUow  under  various 
subheads;  but  none  of  them  hint  or  suggest 
that  the  evidence  does  not  support  the  im- 
plied findlfig  that  the  reasonable  value  of 
the  services  was  the  sum  of  $4,145.75. 

These  specifications,  if  they  do  anything, 
raise  the  point  that  the  verdict  for  the  de- 
fendant was  contrary  to  law,  in  that  it  was 
contrary  to  an  instruction  given  by  the  court 
to  the  effect  that  the  jury  should  disregard 
all  evidence  as  to  a  check  for  the  sum  of 
$1,404.25  drawn  by  defendant,  payable  to 
plaintiff,  and  by  bim  claimed  to  have  been 
In  payment  of  the  balance  in  his  hands  at 
the  time  the  check  was  given. 

[2]  The  order  of  the  court  granting  the 
new  trial  cannot  be  justified  or  supported 
upon  any  claim  that  the  evidence  does  not 
support  the  verdict  or  the  finding  implied 
therefrom  as  to  the  value  of  the  services 
rendered  by  defendant  to  plaintiff,  as  the 
specifications  are  wholly  insufficient  to  raise 
this  point. 

The  only  other  point  that  can  be,  or  that 
is,  urged  in  support  of  the  order  is  the  claim 
that  the  verdict  is  contrary  to  law,  in  tliat 
the  jury,  in  rendering  the  verdict,  disregard- 
ed an  instruction  given  by  the  court  to  dis- 
regard the  evidence  as  to  the  check  above 
referred  to. 

The  evidence  discloses  that  on  or  about 
the  14th  day  of  October,  1907,  defendant, 
who  was  a  director  of  plaintiff,  /is  well  as 
its  attorney,  delivered  to  the  secretary  of 
plaintiff  an  account  of  services  rendered  by 
him  for  plaintiff,  including  moneys  collected. 
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and  an  Itemized  bill  for  such  serrlces,  to- 
gether with  his  check,  drawn  on  the  Cali- 
fornia Safe  Deposit  &  Trust  Company,  and 
payable  to  plaintiff,  for  the  balance  shown 
to  be  due  plaintUf,  after  deducting  the 
amount  of  his  bill  from  the  amount  of  money 
($5,500)  In  his  hands  belonging  to  plalntifC. 
This  account,  bill,  and  checlc  were  presented 
to  the  board  of  directors  on  the  22d  day  of 
October,  1907,  but  no  final  action  was  taken 
thereon  at  that  time;  but  the  matter  seems 
to  hare  been  held  for  investigation.  The 
check  was  not  cashed,  though  retained  in  the 
possession  of  plalntift.  Subsequently,  on  the 
30th  day  of  October,  1907,  the  Calif ornia  Safe 
Deposit  &  Trust  Company  closed  its  doors  as 
insolvent.  At  the  time  of  drawing  the  check, 
and  ever  since,  defendant  had  on  deposit  to 
his  credit  with  said  company  upwards  of 
$10,000.  The  evidence  tends  to  show  that 
subsequent  to  November  19,  1907,  which  was 
after  the  closing  of  the  bank,  plaintiff  offered 
to  return  the  check  to  defendant.  Subse- 
quently It  sued  for  the  full  amount  of  $5,500 
received  by  him  for  plalntift. 

Under  this  state  of  the  evidence  and  the 
record,  as  hereinbefore  set  forth,  as  to.  the 
pleadings,  the  court  instructed  the  Jury  to 
disregard  entirely  the  evidence  as  to  the 
check.  While  the  Instruction  upon  this  point 
Is  not,  perhaps,  as  clear  as  it  might  be,  the 
instruction  seems  to  have  been  intended  to 
prevent  the  jury  from  giving  or  allowing  de- 
fendant any  credit  for  the  amount  thereof  as 
a  payment  on  account  of  the  $5,500  admitted 
to  have  been  received  by  him  for  plaintiff. 
Nevertheless  the  court  instructed  the  jury 
that  "there  are  two  possible  verdicts  that 
you  may  render.  One  might  be:  'We,  the 
Jury  in  the  above-entitled  action,  find  a  ver- 
dict In  favor  of  the  defendant'  The  other 
possible  form  is :  *We,  the  Jury  In  the  above- 
entitled  action,  find  a  verdict  in  favor  of  the 

plaintiff  In  the  sum  of ,'  putting  down 

so  many  dollars  accordingly  as  may  be  your 
verdict."  The  court  further  stated  that  It  In 
no  way  intimated  which  of  these  verdicts 
the  Jury  should  select,  but  stated  "that  Is 
entirely  for  you." 

Under  these  latter  instructions,  It  is  clear 
that  the  Jury  were  authorized  to  find  the  ver- 
dict which  they  in  fact  rendered.  The  most 
that  can  be  said  is  tliat  the  Instructions  were 
contradictory,  and  the  case  does  not  come 
within  the  reason  of  the  rule  laid  down  in 
Emerson  v.  Santa  Clara  County,  40  Cal.  543 ; 
Altoona  Q.  M.  Co.  v.  Integral  Q.  M.  Co., 
114  Cai.  100,  103,  45  Pac.  1047. 

[3]  But  If  it  can  be  said  that  the  verdict 
of  the  Jury  was  contrary  to  the  instruction 
given  by  the  court  to  disregard  all  evidence 
as  to  the  chedc,  it  does  not  necessarily  follow 
that  a  new  trial  should  or  could  have  l>eeu 
properly  granted  on  account  thereot    While 


at  one  time  it  was  held  that  a  verdict  render- 
ed in  disregard  of  an  erroneous  instruction 
was  a  verdict  against  law,  and  as  such  entitl- 
ed the  defeated  litigant  to  a  new  trial  (Emer- 
son V.  Santa  Clara  Co.,  40  Cal.  543),  such  is 
no  longer  the  rule  followed  in  this  state. 
The  rule  now  is  that  a  new  trial  should  not 
be  awarded  because  of  the  disregard  by  the 
Jury  of  an  erroneous  Instruction.  O'Neil  y. 
Thomas  Day  Co.,  152  Cal.  357,  92  Pac.  856, 14 
Ann.  Cas.  970. 

This  brings  us  to  an  examination  of  the  in- 
struction which,  It  is  claimed  by  respondent, 
the  Jury  disregarded  in  its  verdict 

[4]  This  instruction  In  effect  directed  the 
Jury  to  disregard  all  evidence  concerning 
the  check.  But  it  was  the  giving  of  this 
check  by  defendant  and  its  subsequent  re- 
tention by  plaintiff,  that  defendant  claimed 
amounted  to  a  payment.  The  court  determin- 
ed, as  a  matter  of  law,  that  the  giving  and 
retention  of  the  chedc,  under  the  circum- 
stances disclosed  by  the  evidence,  did  not 
amount  to  a  payment  In  this  we  think  that 
the  court  erred,  and  the  Instruction  as  given 
was  erroneous,  and  not  a  correct  charge  as 
a  matter  of  law.  The  check  was  given  and 
offered  as  payment  The  plaintiff  retained 
the  check,  without  expressly  refusing  it  for 
about  one  month,  and  until  after  the  bank 
had  closed  its  doors  as  insolvent  Under 
such  circumstances,  we  think  It  should  have 
been  left  to  the  Jury  to  determine,  under 
proper  instructions  from  the  court  whether 
or  not  the  giving  and  retention  of  the  chedc 
had  the  effect  of  payment 

[6]  Where  a  check  is  given  as  payment, 
unless  it  be  refused,  it  is  the  duty  of  the 
creditor  to  return  it;  and  unreasonable 
delay  In  returning  a  check  may  make  it 
equal  to  payment  Conde  v.  Dreisam  Gold 
M.  Co.,  3  Cal.  App.  683,  589,  86  Paa  825. 
Whether  or  not  plaintiff  in  this  case  had 
kept  the  check  for  an  unreasonable  time  was 
a  question  for  the  Jury  to  determine,  and 
was  not  a  matter  that  should  liave  been  de- 
termined, as  a  matter  of  law,  by  the  cojir  . 
The  fact  that  the  check  was  not  returned, 
or  offered  to  be  returned,  until  after  the 
failure  of  the  bank  Is  significant  and  may 
account  for  this  litigation. 

No  other  grounds  are  urged,  or  can  be 
urged  upon  the  record  before  ns,  to  Justify 
the  order  granting  a  new  trial. 

The  order  cannot  be  sustained  because  of 
any  Insufficiency  of  evidence  to  supxiort  the 
verdict,  because  of  want  of  any  specification 
of  particulars  of  insufficiency  that  even  hints 
at  the  attack  attempted  to  be  made  as  to 
Insufficiency  of  evidence ;  and  for  the  reasons 
above  set  forth  the  verdict  is  not  against  law. 

The  order  is  reversed. 

We  concur:  LE^NNON,  P.  J.;  KERRI- 
GAN, J. 
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(15    Cal.    App.    349) 

HARLAN  T.  LAMBEBT  et  aL 
(Civ.  926.) 
(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   June  28,  1912.) 

1.  Attobnbt  and  Client   (J  165*)— Aomon 
FOR  Leoai.  Services— Issues— Pboof. 

One  suing  for  the  reasonable  value  of  le- 
Ral  services  rendered  mast  allege  the  nonpay- 
ment thereof;  and  where  nonpayment  is  put 
in  issue  by  answer  be  must  prove  nonpayment. 
[EM.  Note.— For  other  cases,  see  Attorney 
and  Client,  Cent.  Dig.  H  365-367;  Dec.  Dig. 
I  165.*] 

2.  Triai.  (J  397*)— Findings— Issues. 

Where,  in  an  action  for  the  reasonable 
value  of  legal  services,  the  nonpayment  of  the 
claim  was  put  in  issue  by  answer,  and  findings 
were  not  waived,  the  court,  to  support  a  judg- 
ment for  plaintiff,  must  find  that  the  services 
had  not  been  paid  for. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  940-945;    Dec.  Dig.  {  397.»] 

3.  Attobnbt  and  Client   (|   167*)— Action 
FOB  Compensation— Findings— Issues. 

Where,  in  an  action  for  reasonable  value 
of  legal  services  rendered,  the  nonpayment  of 
the  claim  was  put  in  issue  by  answer,  a  find- 
ing that  plaintiff  rendered  legal  services  for 
defendant,  that  the  same  were  reasonably 
worth  J650,  and  that  $150  had  been  paid,  was 
a  finding  that  the  balance  had  not  been  paid, 
and  supported  a  judgment  therefor,  especially 
where  the  court,  under  the  designation  "con- 
clusion of  law,"  found  that  plaintiff  was  enti- 
tled to  a  judgment  for  $500. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  Client,  Cent.  Dig.  {§  373-375;  Dec  Dig. 
i  167.*] 

Appeal  from  Superior  Court,  Solano  Coun- 
ty;  A.  J.  Buckles,  Judge. 

Action  by  Paul  C.  Harlan  against  Leonard 
r^mbert  and  another.  From  a  Judgment 
for  plaintiff,  defendant  Dennle  May  Lambert 
appeals.    Affirmed. 

T.  T.  C.  Gregory,  for  appellant  Paul  C. 
Harlan,  In  pro.  per. 

BURNETT,  J.  The  appeal  la  on  the  Judg- 
ment roll  from  a  Judgment  against  Dennle 
May  Lambert  for  the  sum  of  $500.  A  re- 
versal is  sought  upon  the  sole  ground  that 
the  court  failed  to  find  upon  the  Issue  of 
payment  The  action  was  brought  to  re- 
cover the  reasonable  value  of  legal  services 
performed  by  plaintiff  for  appellant  at  her 
special  Instance  and  request.  The  court 
found  that  the  value  of  the  services  was 
$(>50;  but  It  is  the  contentiou  of  appellant 
that  as  to  nonpayment  the'  court  found 
Mimply  that  $150  had  been  paid,  and  that 
there  Is  no  finding  that  the  remainder  of 
the  sum  had  not  been  paid. 

[1,2]  It  will  not  be  disputed  that  it  was 
necessary  to  allege  the  nonpayment  of  the 
claim,  and,  since  It  was  put  in  issue  by  the 
answer,  that  it  was  equally  necessary  to 
prove  it.  Wise  v.  Ilogan,  77  Cal.  184,  10  Pac. 
278;  Richards  v.  Lake  View  Land  Co.,  115 
Cal.  642,  47  Pac.  683;  Dodge  v.  Kimple,  121 
<al.  .580,  54  Pac.  04;   Knox  v.  Buckman,  1.19 


Cal.  590,  73  Pac.  428.  Since  findings  were 
not  waived.  It  would,  of  course,  follow,  In 
order  to  supirart  the  Judgment,  that  it  should 
be  found  by  the  court  that  the  money  had 
not  been  paid. 

[3]  The  basis  for  appellant's  argument  Is 
found  In  the  asserted  circumstance  that  the 
following  are  the  only  findings  of  tact  upon 
the  point:  "That  said  representation  of  said 
Dennle  May  Lambert  by  said  plaintiff  and 
said  legal  services  as  attorney  and  counselor 
at  law  rendered,  as  aforesaid,  by  said  plain- 
tiff to  said  Dennle  May  Lambert  were  and 
are  reasonably  worth  the  sum  of  six  hundred 
fifty  dollars  ($650).  That  one  hundred  fifty 
dollars  ($150)  of  said  last-mentioned  sum  have 
been  paid."  Appellant's  claim  is  that  the 
finding  Is  totally  insufficient,  in  that  It  does 
not  exclude  the  Inference  that  the  balance 
of  the  $650  may  have  been  paid  also;  while 
respondent  contends  that  at  most  an  uncer- 
tainty is  produced,  and  therefore  the  Judg- 
ment should  be  upheld  by  reason  of  the 
rule  that  "an  uncertain  finding  on  payment 
must  be  construed  so  as  to  support  the  Judg- 
ment rather  than  to  defeat  It.  Warren  v. 
Hopkins,  110  Cal.  506  [42  Pac  986]." 

In  support  of  her  contention  that  the  said 
finding  is  not  sufficient  to  cover  the  balance  of 
$500,  appellant  cites  the  case  of  Barney  v. 
Vlgoreaux,  92  Cal.  631,  28  Paa  678,  wherein 
It  is  stated  in  the  syllabus  that,  "in  an  ac- 
tion upon  a  promissory  note,  a  failure  to  al- 
lege in  the  complaint  that  no  part  of  the 
sum  for  which  the  note  was  given,  except 
certain  payments  Indorsed  upon  it  had  been 
paid  constitutes  a  fatal  defect  for  which  a 
Judgment  in  favor  of  the  plaintiff  will  be 
reversed  upon  appeal."  In  that  case  there 
was  a  default  Judgment,  and  there  was  not 
only  no  allegation  that  any  sum  remained 
unpaM,  but  there  was  no  positive  averment 
that  any  definite  sum  had  been  paid;  the 
statement  being  that  "the  defendants  exe- 
cuted and  delivered  to  the  plaintiff  their 
promissory  note,  in  writing,  in  the  words  and 
figures  following,  to  wit:  •  •  •  And  in- 
dorsed with  the  following  thereon,  to  wit" 
Then  follow  certain  purported  payments  of 
Interest  and  parts  of  the  principal  and  a 
demand  for  Judgment  It  was  not  alleged 
that  the  payee  had  made  the  Indorsements 
or  received  the  money;  and  It  is  apparent 
that  the  complaint  was  exceedingly  weak 
in  the  matter  suggested.  The  gist  of  the 
opinion  Is  found  in  this  declaration:  "The 
omission  to  allege  in  the  complaint  that  some 
part  of  the  said  note  had  not  been  paid  con- 
stituted a  fatal  defect,  for  which  the  Judg- 
ment must  be  reversed.  Frisch  t.  Caler,  21 
Cal.  71 ;  Davanay  v.  Eggenhoff,  43  Cal.  395 ; 
Scroufe  v.  Clay,  71  Cal.  123  [11  Pac.  882]." 

In  the  Frisch  Case  the  question  was,  as 
stated  by  the  court,  "whether  a  plea  of  pay- 
ment is  new  matter  ,ln  the  sense  of  the 
statute."      This    question    was    determined, 


*Far  other  cases  see  same  topic  and  section  NUMBBR  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 


Digitized  by 


Google 


1080 


125  PACIFIC  RBPOBTER 


(Cal. 


and  It  was  said  In  condnslon  that  "this  dis- 
poses of  the  only  question  raised  In  the 
case;  but  It  Is  proper  to  suggest  an  objec- 
tion to  the  complaint,  which,  though  appar- 
ently technical.  Is  of  the  essence  of  good 
pleading.  The  fact  of  nonpayment  Is  not 
directly  alleged,  the  allegation  being  that 
there  Is  now  due,  eta,  which  Is  a  mere  con- 
clusion of  law,  and  would  not  have  stood  the 
test  of  a  demurrer."  There  was  an  allega- 
tion of  the  payment  of  a  certain  sum ;  hut 
the  sufficiency  of  this  allegation  to  negative 
the  payment  of  the  balance  was  not  argued 
by  counsel  nor  considered  by  the  court. 
Likewise,  in  the  Davanay  Case,  it  was  con- 
tended that  It  was  necessary  for  the  defend- 
ant to  plead  payment;  but  the  point  decided, 
and  the  only  one  involved,  was  that  the  gener- 
al denial,  the  complaint  being  unverified,  "put 
in  issue  the  averment  of  the  complaint  that 
the  promissory  note  remained  due  and  un- 
paid." In  Scroufe  v.  day,  supra,  it  was 
held  that  an  averment  that  the  defendant 
"has  refused  and  stlU  refuses  to  pay  the 
principal  or  Interest  of  the  note,  or  any 
I>art  thereof,  and  that  there  is  now  due  the 
sum,"  etc.,  was  Insufficient. 

These  cases  are  not  directly  In  point;  and 
it  may  be  said  also,  without  stopping  to 
specify  particularly,  that  they  are  not  al- 
together In  harmony  with  the  more  mature 
and  deliberate  expression  of  the  Supreme 
Court  embodied  in  the  opinion  of  Chief  Jus- 
tice Beatty,  in  the  case  of  Penrose  v.  Win- 
ter, 135  Cal.  289,  67  Pac.  772,  wherein  it  Is 
held  that,  though  the  allegation  of  nonpay- 
ment was  "in  the  form  of  a  legal  conclusion, 
in  which  the  material  fact  was  merely  im- 
plied, but  in  the  absence  of  any  demurrer 
such  faults  of  pleading  are  cured  by  the 
Judgment." 

But  the  truth  is  that  we  have  here  a  rea- 
sonably clear  and  unequivocal  finding  of 
fact  that  the  $500  bad  not  been  paid.  It  is 
plain  that  the  court  In  its  decision  had  in  view 
three  questions  of  fact,  viz.:  Were  the  serv- 
ices performed?  If  so,  how  much  were  they 
reasonably  worth,  and  how  much  had  been 
paid  for  them?  The  court  found,  as  we  have 
seen,  that  the  services  were  performed,  that 
they  were  reasonably  worth  the  sum  of  $650, 
and  that  $150  had  been  paid.  This  last  is 
equivalent  to  a  finding  that  $500  had  not 
been  paid,  for  the  simple  reason  that  It  clear- 
ly implies  that  $150  was  all  that  was  paid. 
No  one  fairly  familiar  with  reputable  usage 
of  the  English  language,  unless  obsessed  by 
his  veneration  for  ancient  forms  and  cere- 
monies relating  to  legal  proceedings,  so  as 
to  obscure  his  understanding  of  the  para- 
mount importance  of  the  practical  adminis- 
tration of  Justice,  would  fail  to  reach  the 
conclusion  that  B  still  owed  A  $500,  if  a 
court  should  find  that  the  latter  bad  per- 
formed for  the  former  services  that  were 
worth  the  sum  of  $650,  and  that  "$150  of 
the  last-mentioned  sum  have  been  paid."    If 


the  action  were  by  A  against  B  for  the  re- 
covery of  horses,  and  the  court  should  find 
that  B  had  received  650  horses  which  be- 
longed to  A,  and  that  be  had  returned  150  of 
them.  It  would  be  readily  understood  that 
the  others  had  not  been  returned.  In  truth, 
our  use  of  the  language  in  every  transac- 
tion of  life  Is  based  upon  the  assumption 
that  such  statements  as  the  one  here  in  con- 
troversy involve  and  imply  what  the  logi- 
cians call  "a  universal  affirmative."  In 
other  words,  the  affirmation  that  tlie  deffflid- 
ant  paid  $150  is  equivalent  to  a  statement 
that  $150  is  all  that  he  paid.  Jevons,  in  his 
work  on  Logic,  simply  expresses  the  commoa 
understanding  when  he  declares  that  "wher- 
ever a  term  is  used  alone  it  ought  to  be  in- 
terpreted as  meaning  the  whole  of  its  class." 
It  is  also  true,  as  he  says  further,  that  "the 
mark  of  universality  usually  consists  of  some 
adjective  of  quantity,  such  as  'all,'  'every,' 
'each,'  'any,'  'the  whole';  but  whenever  tie 
predicate  Is  clearly  intended  to  apply  to  the 
whole  of  the  subject  one  may  treat  the  prop- 
osition as  universal."  If  appellant  is  right 
in  her  contention  as  to  said  finding,  then, 
of  course,  respondent  would  have  reason  to 
complain  that  the  court  failed  to  find  that 
his  services  were  not  worth  more  than  $650. 
The  point,  however,  has  not  been  urged  that 
the  finding  that  the  services  were  worth  the 
sum  of  $650  does  not  mean  that  they  were 
worth  $660,  and  no  more. 

But  aside  from  the  foregoing,  under  the 
authority  of  lessen  r.  Peterson,  Nelson  & 
Co.,  123  Pac.  219,  there  can  be  no  doubt  that 
the  findings  here  are  sufficient  to  support 
the  Judgment.  In  that  case.  In  which  a 
rehearing  was  denied  by  the  Supreme  Court, 
plaintiff  bad  sued  for  damages  for  personal 
injuries,  and  she  recovered  Judgment  for 
$1,000.  There  was  a  finding  that  she  had 
expended  $122.50  for  medical  attendance, 
but  the  court  omitted  to  designate  the  specific 
amount  In  which  the  plaintiff  was  damaged 
on  account  of  personal  Injuries;  but  it  was 
declared,  as  a  conclusion  of  law,  "that  the 
plaintiff  is  entitled  to  Judgment  against  the 
defendant  in  the  sum  of  $1,000."  The  Court 
of  Appeal  of  the  First  district  held  that  this 
should  be  treated  as  a  finding  of  fact,  and, 
when  so  considered  and  read  in  conjunction 
with  the  other  probative  facts  found  by  the 
trial  court.  It  was  sufficient  to  support  the 
judgment  upon  the  issue  of  damages.  See, 
also,  McCray  v.  Burr,  125  Cal.  636,  58  Pac. 
203.  Here,  also,  under  the  designation  of 
"Conclusion  of  law,"  we  have  the  finding 
"that  plaintiff  Is  entitled  to  a  Judgment  here- 
in for  the  sum  of  five  hundred  dollars."  But 
whether  regarded  or  not  as  a  finding  of 
fact,  in  connection  with  the  findings  already 
recited,  it  should  be  held  sufficient  to  sup- 
port the  Judgment,  in  hannony  with  the 
spirit  of  Penrose  v.  Winter,  supra. 

It  Is  believed  that  the  contention  of  ap- 
pellant is  entirely  without  substantial  merit. 


Digitized'by 


Google 


Cal.) 


PEOPLE  T.  BALLO 


1081 


It  is  undoubtedly  tqie,  as  said  by  the  Su- 
preme Court  In  Millard  ▼.  Legion  of  Honor, 
81  Cal.  342,  22  Pac.  865,  through  Mr.  Jus- 
tice McFarland,  that  "one  main  object  of 
the  provision  [in  reference  to  the  court's  'de- 
cision'] seems  to  have  been  to  prevent  a 
court  from  summarily  ordering  judgment 
without  giving  any  reasons  lor  It — without' 
stating  any  facts  or  legal  conclusions  upon 
which  it  Is  based.  There  was  also,  no  doubt, 
some  Intent  to  facilitate  the  review  of  a 
Judgment  on  appeal.  But  surely  the  main 
object  was  not  to  afford  a  cover  under  which 
a  losing  party  might  successfully  set  a  trap 
to  capture  a  Just  Judgment.  The  findings 
come  after  the  case  has  been  tried,  consid- 
ered, and  determined,  and  after  the  char- 
acter of  the  judgment — whether  It  Is  right  or 
wrong — has  been  fixed.  They  are  merely  in- 
cidental to  the  main  thing— the  Judgment; 
and  to  test  their  sufficiency  by  a  standard 
which  exacts  the  extreme  of  accurate  state- 
ment and  minute  detail  Is  to  put  the  Incident 
In  the  place  of  the  principal.  Of  course, 
there  ought  to  be  findings  on  the  material 
Issues  raised  by  the  pleadings  and  evidence ; 
but,  if  it  appears  that  there  are  In  substance 
such  findings.  It  is  not  necessary  that  they 
should  be  In  the  exact  language  of  the  plead- 
ings, or  In  any  particular  form." 

The  case  here  measures  up  to  all  the  Just 
requirements  of  legal  procedure,  and  the 
Judgment   Is   affirmed. 

We  concur:   CHIPMAN,  P.  J,;  HART,  J. 

<1»  Oal.  App.  870)      ^=~ 

PEOPLE  T.  BALLO.     (Or.  181.) 
(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   July  1,  1912.) 
Labciwt  (8  J  4»)— False  PwmiNSKS  (i  16*)— 

PBOPKBTT     rfOqjBCT    TO    LaBCENT— ACQUISI- 

TIOW  OF  POSSESaiON  BY  Tbiok. 

Where  prosecutor  intrusted  his  money  to 
•  confederate  of  accused,  under  the  agreement 
that  accused  and  the  confederate  should  each 
contribute  a  like  sum  to  a  common  fund  for 
the  benefit  of  all,  but  did  not  intend  to  vest 
title  in  the  confederate,  and  it  was  the  fraud- 
ulent purpose  of  accased  and  his  confederate 
to  obtain  possession  of  the  money  by  a  trick 
and  appropriate  the  same  to  their  own  use, 
and  neither  accused  nor  bis  confederate  put 
any  money  In  the  common  fand,  and  had  no 
intention  of  doing  so,  the  money  remained  the 
property  of  prosecutor,  and  was  the  subject 
of  larceny;  and  accused  and  his  confederate, 
appropriating  the  money  to  their  own  use, 
were  guilty  of  larceny. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  IMg.  IS  34-38 ;  Dec.  Di^.  {  14  ;•  False 
Pretenses,  Cent.  Dig.  i{  20,  25;  Dec.  Dig.  I 
16.*] 

Appeal  from  Superior  Court,  San  Joaquin 
County;  C.  W.  Morton,  Judge. 

Frank  Ballo  was  convicted  of  grand  lar- 
ceny, and  he  appeals.     Affirmed. 

Webster  &  Webster  and  S.  N.  Blewett, 
for  appellant  D.  S.  Webb,  Atty.  Gen.,  and 
J.  diaries  Jones^  for  the  People. 


HART;  J.  The  defendant  was  convicted 
of  the  crime  of  grand  larceny,  and  from  the 
Judgment  of  conviction  and  the  order  deny- 
ing him  a  new  trial  be  prosecutes  this  ap- 
peal. 

The  assault  upon  the  Judgment  and  order 
is  founded  principally  upon  alleged  errors 
of  the  trial  court  in  the  statement  of  the 
law  to  the  Jury. 

The  facts  are  briefly  these:  The  complain- 
ing witness,  one  O.  SalonI,  an  Italian  labor- 
er, went  to  the  dty  of  Stockton  with  an 
acquaintance  of  his  In  the  month  of  Decem- 
ber, 1911.  They  registered  at  the  Roma 
Hotel,  which  was  conducted  by  one  of  their 
countrymen.  SalonI  had  for  some  time  prior 
to  his  arrival  at  Stockton  worked  as  a  labor- 
er for  the  Feather  River  Lumber  Company, 
near  Portola,  In  Plumas  county,  and  when  ha 
reached  Stockton  had  approximately  $200, 
a  portion  of  which  he  carried  In  two  checks, 
one  for  ?57  and  another  for  554.80.  These 
checks  he  deposited,  for  safe-keeping,  with 
the  proprietor  of  the  Koma  Hotel.  It  ap- 
pears that,  shortly  after  Ills  arrival  at  Stock- 
ton, he  began  drinking  rather  heavily,  and 
remained  more  or  less  in  a  state  of  Intoxica- 
tion for  several  days.  While  thus  conduct- 
ing himself,  he  made  the  acquaintance  of  tlie 
defendant,  with  whom  thereafter  he  Ijad  con- 
versations and  drank  several  times.  On  the 
morning  of  the  Thursday  following  the  data 
of  his  arrival  at  Stockton,  upon  going  out 
on  the  sidewalk  in  front  of  the  Roma  Hotel, 
he  again  met  the  defendant  Ballo  Invited 
SalonI  to  Join  him  in  a  drink,  and  the  two, 
with  a  third  party,  went  to  the  Gem  Saloon 
for  that  purpose.  After  securing  a  drink, 
the  defendant  and  SalonI  returned  to  the 
sidewalk,  when  the  former  declared  that  he 
expected  some  mall,  .and  that  he  thought 
he  had  better  go  to  the  post  office  and  ascer- 
tain whether  any  was  awaiting  him.  Ac- 
cordingly, accompanied  by  SalonI,  be  left 
the  place  at  whl<^  they  were  standing  for 
the  ostensible  purpose  of  going  to  the  post 
office.  He  took  SalonI  through  various 
streets  and  over  a  devious  route  until  they 
reached  the  comer  of  two  streets,  at  which 
was  located  a  feed  stable.  There  they  met 
one  Manuel  Schenone.  It  appears  that,  as 
the  defendant  and  Saloni  were  in  the  act 
of  passing  Schenone,  the  latter  accosted 
them  by  the  inquiry:  "You  are  Italian  boys, 
too,  aren't  you?"  The  defendant  and  Sa- 
lonI, in  reply,  said  that  they  were;  where- 
upon Schenone  exhibited  to  them  what  pur- 
ported to  be  a  bill  of  the  denomination  of 
(100  and  began  crying — evidently  simulated. 
Judging  from  subsequent  events — and  pro- 
ceeded to  explain  that  he  had  given  a  blU 
of  like  denomination  to  a  friend,  with  a  re- 
quest that  he  take  it  to  the  Imperial  Hotel, 
pay  his  (Schenone's)  board  bill,  and  return 
to  tdm  with  the  change.  Schenone  said  that 
his   alleged   friend   had    been   gone  a   long 
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time,  and  that  he  was  satisfied  he  would  nev- 
er again  see  him  or  his  money.  Schenone 
then  proceeded  to  unfold  to  the  defendant 
and  Salonl  a  tale  of  how,  through  his  father, 
he  had  acquired  a  small  fortune,  amounting 
to  530,000.  He  declared  that,  being  without 
education  and  business  judgment,  he  was  Ig- 
norant of  how  he  should  handle  his  wealth. 
He  then  suggested  that  he  would  like  to  have 
the  benefit  of  the  business  companionship  of 
some  of  bis  countrymen  who  were  honest 
and  could  be  trusted  to  treat  him  squarely, 
and  further  suggested  that  the  defendant 
and  Salonl  join  him,  and  that  the  three  lu 
the  future  remain  together  and  act  and  be 
as  brothers  to  each  other.  Salonl  assured 
Schenone  that  he  and  Ballo  were  In  sym- 
pathy with  his  suggestion,  and  that  he  and 
Ballo  would  deal  squarely  with  him,  and 
thereupon  an  association  between  the  three, 
for  the  purposes  of  business  and  mutual  pro- 
tection, was  established.  Schenone  Inquired 
whether  'Ballo  and  Salonl  had  any  money, 
and  was  informed  that  they  had;  Ballo  claim- 
ing to  have  |300,  and  Salonl  saying  that  he 
also  had  some  money.  Schenone  then  sug- 
gested that  the  three  pool  their  money  in 
one  common  fund,  from  which  each  could 
draw  such  sums  from  time  to  time  as  his 
necessities  required.  Salonl  and  the  defend- 
ant readily  acceded  to  this  proposition,  and 
Salonl,  to  carry  out  his  part  of  the  agree- 
ment, secured  his  checks,  cashed  them,  and 
delivered  the  money,  with  some  other  cash, 
amounting  In  all  to  the  sum  of  $137,  to 
Schenone.  Ballo  pretended  to  deliver  to 
Schenone  his  share  of  the  pool.  Schenone, 
upon  receiving  the  money  of  the  complaining 
witness,  gave  him  a  tiandkerchief,  saying 
that  it  contained  some  paper  money  which 
Salonl  could  use  for  present  purposes  or 
convenience.  Immediately  after  this  trans- 
action, Schenone  complained  that  he  had 
suddenly  been  attacked  by  grlplngs  in  the 
stomach  and  pretended  to  be  suffering  In- 
tense pain.  Several  remedies  were  suggest- 
ed, when  It  was  finally  agreed  that,  perhaps, 
peppermint  candy  might  have  the  effect  of 
allaying  the  pain.  Salonl  was  dispatched 
for  the  candy;  Schenone  and  Ballo  remain- 
ing together  to  "await  his  return."  'But,  up- 
on returning  to  the  place  where  he  had  left 
his  "associates,"  the  latter  were  not  to  be 
found,  and  were  not  again  seen  by  Salonl 
until  he  saw  them  at  the  police  station ;  they 
having  been  arrested  on  his  complaint. 

Schenone,  having  been  separately  tried  on 
an  information  charging  him  with  grand 
larceny,  said  charge  growing  out  of  the  same 
transaction  as  that  of  which  the  charge 
against  the  appellant  here  is  the  outgrowth, 
was  convicted  of  said  crime  and  thereupon 
appealed  to  this  court  from  the  judgment 
and  the  order  denying  him  a  new  trial,  and 
said  judgment  and  order  were  affirmed;  the 
opinion  in  said  cause  having  been  filed  on 


the  17th  day  of  June,  1912.  People  v. 
Schenone,   125  Pac.  758. 

The  instructions  given  in  the  case  at  bar 
were  substantially  the  same  as  those  given 
in  the  Schenone  Case;  and  the  objections 
registered  against  the  court's  charge  in  the 
present  case  are  precisely  the  same  as  those 
urged  against  the  charge  given  at  the  trial 
of  the  former  case. 

Counsel  for  the  appellant  claim,  as  they 
did  In  the  Schenone  appeal,  that,  if  the  de- 
fendant here  was,  under  the  evidence,  guilty 
of  any  crime  at  all,  it  was  of  that  of  ob- 
taining money  by  false  and  fraudulent  pre- 
tenses, and  not  of  that  of  grand  larceny, 
and  they  therefore  particularly  complain  of 
the  refusal  of  the  court  to  take  that  view  of 
the  evidence. 

'But  the  circumstances  (some  of  which  are 
embodied  in  the  statement  above  given),  as 
disclosed  by  the  evidence,  were  sufficient 
to  convince  any  fair-minded  body  of  men 
that  the  defendants  were  acquaintances  prior 
to  the  time  at  which  Ballo  first  met  Salonl ; 
that  the  meeting  of  Schenone  by  Ballo  and 
Salonl  was  no  adventitious  circumstance, 
BO  far  as  Ballo  was  concerned;  and  that  the 
taking  of  Saloni's  money  was  only  the  con- 
summation of  a  preconceived  and  premedi- 
tated scheme  or  trick  hatched  by  the  defmd- 
ants  to  effect  a  criminal  design,  of  whicli 
they  hoped  to  make  some  one  a  victim,  and 
which  they  finally  worked  oat  on  SalonL 

The  court,  In  its  charge  to  the  jury,  point- 
ed out  with  clearness  and  accuracy  the  dis- 
tinction between  the  crime  of  larceny  and 
that  of  obtaining  property  by  false  pretenses, 
and,  moreover.  Instructed  the  jury  that,  if 
the  evidence  was  of  a  character  to  convince 
them  that  the  defendant  had  committed  some 
offense  other  than  that  charged  in  the  infor- 
mation, it  would  be  their  duty  to  acquit 

But  In  the  Schenone  Case  Justice  'Bnrnett 
treats  this  contention  fully  and  satisfactor- 
ily; and  there  is  therefore  no  necessity  for 
further  consideration  of  it  here.  But  it  may 
here  not  Inappropriately  be  repeated,  as  it 
was  declared  in  that  case,  that  it  is  very 
clear  that  the  jury  were  justified  in  the  case 
at  bar  in  concluding  from  the  evidence  that 
the  prosecuting  witness  did  not  intend,  when 
parting  with  his  money  under  the  clrcnm- 
siauces  shown,  to  vest  in  the  detendaiit  tue 
title  to  said  money,  and  that  "it  was  the  de- 
fendant's purpose  at  all  times  to  obtain  pos- 
session of  the  money  by  trick  and  devu-e 
and  afterwards  appropriate  It  to  his  own 
use."  All  the  circumstances  go  to  show  that 
neither  Ballo  nor  Schenone  put  any  money 
in  the  common  pool,  and  had  no  intention 
of  doing  so,  and,  as  said  in  the  Schenone 
Case,  "until  they  did  so  the  title  to  the 
money  remained  in  the  prosecuting  witness, 
and  was  the  subject  of  larceny."  The  gen- 
eral charge  of  the  court  was  full  and  fair 
and  correctly  stated  the  law  i)ertlnent  to 
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the  evidcnco,  and  the  eridence  amply  Justl- 
fles  the  verdict. 

N'o  other  objections  to  the  record  are  par- 
ticularly pointed  out  or  urged. 

The  judgment  and  order  are  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 


(19  Cal. 


App.  S34) 
BiARSICANO  V.  LUNINO. 
(CiT.  1,012.) 


(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   June  26,  1912.) 

ADvmsE  PossESsioir    (J   27*)  —  Evidencb  — 

StTFFICIEISrCY. 

ETidence  held  to  support  a  finding  ^tliat 
plaintiff  in  ejectment  to  recover  a  strip  adja- 
cent to  his  lot  had  never  been  in  possession 
of  tbe  strip,  and  could  not  acquire  title  by 
adverse  possession. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  {I  121,  122,  652,  664, 
684;    Dec.  Dig.  i  27.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Geo.  A.  Sturte- 
vant.  Judge. 

Action  by  P.  Marsicano  against  Oscar  T. 
Imning.  From  a  judgment  for  defendant, 
and  from  an  order  denying  a  new  trial, 
plaintiff  appeals.    Affirmed. 

D.  Freidenrich,  for  appellant  Bourdette 
&  Bacon,  for  respondent 

KERRIGAN,  J.  This  is  an  appeal  by 
plaintiff  from  a  judgment  in  favor  of  de- 
fendant, and  from  an  order  denying  a  mo- 
tion for  a  new  trial  in  an  action  In  eject- 
ment to  recover  possession  of  a  strip  of  land 
6%  inches  In  width  with  a  uniform  depth 
of  57  feet  6  inches. 

Plaintiff  alleges  In  his  complaint  that  on 
the  1st  day  of  May,  1906,  and  for  more  than 
30  years  next  prior  thereto,  he  bad  been 
tbe  owner  and  seised  In  fee  and  entitled  to 
the  possession  of  the  6%  inches  described  in 
his  amended  complaint ;  that  on  said  date 
the  defendant  unlawfully  ejected  him  there- 
from, and  has  ever  since  withheld  and  still 
wrongfully  withholds  possession  thereof  from 
hira,  to  his  injury  and  damage  In  the  sum  of 
$1,000,  for  which  sum,  together  with  the  al- 
leged value  of  the  rents,  issues,  and  profits, 
he  prays  judgment  The  defendant  filed  an 
answer,  the  cause  was  tried,  and  the  court 
held  against  plaintiff,  and  decided  that  he 
was  never  in  possession  of  said  strip  of 
land.  Defendant  contends  that  tbe  evidence 
is  insufficient  to  support  the  findings. 

Ever  since  the  yeaf  1864,  plaintiff  has 
l)een  the  owner  and  has  held  the  record  title 
to  a  certain  20-foot  lot  on  the  east  line  of 
Stockton  «treet,  north  of  Vallejo  street,  In 
Sau  Francisco.  The  defendant  and  his  pred- 
ecessors in  interest  have  owned  and  held 
the  record  title  to  the  land  adjoining  both 


sides  of  plaintiff's  lot  since  1853.  At  tbe 
time  plaintiff  purchased  bis  lot  there  was  a 
building  on  It  Subsequently  he  put  a  brick 
foundation  under  the  building  on  the  north- 
erly and  southerly  side  thereof.  The  build- 
ing remained  on  the  ground  until  the  great 
conflagration  in  April,  1906,  when  it  was 
destroyed  by  that  fire.  In  the  month  follow- 
ing the  defendant  commenced  to  erect  a 
building  on  his  lot  just  north  of  plaintiff's 
property.  Plaintiff,  evidently  believing  that 
defendant's  building  overlapped  his  lot,  wrote 
him  to  that  effect  and  informed  him  that 
he  would  resist  any  encroachment  upon  bis 
property.  Thereupon  the  defendant  had  a 
survey  made  of  the  properties,  which  showed 
that  bis  building  was  within  his  lines,  and 
he  so  notified  the  plaintiff.  It  was  doubt- 
less after  this  that  plaintiff  became  convinc- 
ed that  his  building,  which  had  been  destroy- 
ed, had  encroached  upon  defendant's  lot, 
and,  being  unable  to  Induce  defendant  to 
accede  to  his  demands,  instituted  this  suit 
for  the  purpose  of  establishing  title  to  the 
strip  of  land  involved  by  adverse  possession. 

If  the  plaintiff  ever  had  possession  of  the 
6%  inches,  it  was  by  mutual  mistake,  which 
was  not  discovered  until  just  before  the  com- 
mencement of  this  action,  and,  perhaps,  title 
by  prescription  cannot  be  acquired  under 
such  circumstances.  Unger  v.  Mooney,  63 
Cal.  586,  49  Am.  Rep.  100 ;  American  Go.  v. 
Bradford,  27  Cal.  360;  Alta  v.  Hancock,  85 
Cal.  219,  24  Pac.  645,  20  Am.  St  Rep.  217; 
Faulkner  v.  Rondini,  104  CaL  140,  S7  Pac. 
883;  Smith  v.  Roberts,  0  Pac,  104.1.  But 
the  findings  are  so  drawn  that  this  proposi- 
tion Is  not  Involved;  and  the  only  question 
we  are  called  upon  to  decide  Is  whether  or 
not  the  findings  are  supported  by  the  evi- 
dence. 

We  think  they  are.  The  building  having 
been  destroyed,  the  only  reason  the  plaintiff 
had  for  believing  that  bis  house  had  stood 
partly  on  the  strip  of  land  in  question  was 
the  presence  after  tbe  fire  of  a  brick  fotinda- 
tlon,  which  he  testified  he  bad  caused  to  be 
constructed  under  the  northerly  side  of  bis 
home.  That  foundation,  he  said,  was  now 
under  defendant's  new  building.  Defendant, 
on  the  other  band,  testified  that  the  brick 
foundation  wall  referred  to  by  plaintiff  was 
a  new  foundation  built  by  his  contractor. 
Defendant  testified:  "I  built  a  building  on 
the  line  of  the  survey  as  shown  on  the  map 
Introduced  in  evidence,  and  followed  the  line 
shown  there  as  the  exterior  line  of  the  prop- 
erty, tbe  deeds  of  which  Iiave  been  read. 
My  building  is  within  those  lines.  On  the 
northerly  line  of  the  20  feet  owned  by  Mr. 
Marsicano,  and  north  of  the  20  feet  as  de- 
scribed in  bis  deed,  there  is  a  wall  under 
that  building;    it  is  a  new  wall,  built  by  C. 


>  Reports  In  full  in  tbe  Pacific  Reporter ;  re- 
ported as  a  memoraDdum  decision  without  opinion 
in  68  Cal.  xx. 
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P.  Moore  Building  Company.  It  is  a  part 
of  a  new  wall  under  my  entire  building. 
There  is  no  old  wall  there.  •  •  •  I  had 
this  property  surveyed  before  I  built  my 
building.  I  had  it  surveyed,  and  cleaned  the 
lot  up  and  built  there.  I  know,  as  a  matter 
of  fact,  that  that  is  a  new  brick  wall,  and 
was  built  by  myself;  there  Is  no  old  wall 
there." 

It  is  true  that  counsel  for  the  defendant 
at  one  time  during  the  trial  made  an  admis- 
sion that  strongly  tended  to  sustain  platn- 
tUTa  view;  but  later,  after  a  few  days'  ad- 
journment, and  after  an  amended  complaint 
was  filed  and  the  parties  were  more  familiar 
with  the  situation,  the  admission  was  in  ef- 
fect withdrawn  by  defendant's  counsel,  and 
the  cause  was  submitted  on  the  evidence  in- 
troduced by  the  i^rtles. 

Under  the  findings  of  the  court,  plaintiff 
has  the  20  feet  covered  by  his  deed,  and  the 
defendant  has  the  adjoining  land,  to  which 
the  record  shows  he  is  entitled.  Each  has 
exactly  what  he  thought  himself  entitled  to 
for  over  40  years,  and  on  which  during  all 
of  that  time  he  has  paid  taxes. 

The  Judgment  and  order  are  affirmed. 

We  concur:  LENNON,  P.  J.;   BALL,  J. 


(19  Cal.  App.  S64) 

CITY  OF  VEBNON  v.  IiOS  ANOET^ES  GAS 
A   EliECTEIC  COEPOEATION. 
(Civ.  1,109.) 
(District  C3oiirt  of  Appeal,  Second  District,  Cali- 
fornia.    June  29,  1912.) 

1.  Oab   ({   7*)   —  Oas   CIompanies— Use   of 
Streets. 

Under  Const  art.  11,  $  19,  which  provides 
that  in  cities  where  there  are  no  public  worlu 
for  supplying  water  or  light  any  duly  incor- 
porated company,  or  any  individual,  may,  un- 
der direction  of  the  superintendent  of  streets, 
etc.,  use  the  streets  for  laying  pipes,  etc.,  nel- 
tlier  gas  nor  water  companies  are  required  to 
show  any  contracts  or  existing  demands  for 
eitber  commodity,  on  the  part  of  the  city  or  its 
Inhabitants,  in  order  to  entitle  them  to  enter 
upon  the  streets. 

[Ed.  Note.— For  other  cases,  see  Gas,  Cent 
Dig.  12;    Dec.  Dig.  I  7.*] 

2.  Gas  (S  7»>— Use  of  Stbeets— Gas  ahd  Wa- 
ter Companies. 

Under  _  Const,  art.  11,  f  19,  which  pro- 
vides that  in  cities  where  there  are  no  public 
works  for  supplying  water  or  light  any  individ- 
ual or  company,  duly  incorporated,  may,  under 
the  direction  of  the  superintendent  of  streets, 
and  under  such  general  regulations  as  the  mu- 
nicipality may  prescribe  for  damages  and  in- 
demnity for  damages,  use  the  streets  for  lay- 
ing pipes,  etc.,  the  superintendent  has  no  au- 
thority, in  the  absence  of  ordinance,  to  reqaire 
any  indemnity,  the  extent  of  his  authority  be- 
ln§  to  see  that  the  constitutional  grant  of  fran- 
chise is  not  exceeded,  and  that  the  work  is 
done  In  a  proper,  safe,  and  expeditious  manner: 
and  it  is  not  necessary  that  be  have  notice  of 
any  change  in  the  size  of  pipe  lines  or  other 
matters  pertaining  merely  to  the  proper  manner 
of  laying  the  pipes. 

[Ed.   Note.— For  other  cases,  see  Gas,  Cent 
Dig.  J  2 ;    Dec.  Dig.  $  7.*) 


Appeal  from  Superior  Onirt,  I/>s  Angeles 
County ;   Curtis  D.  WUbur,  Judge. 

Action  by  the  City  of  Vernon  against  the 
Los  Angeles  Gas  &  Electric  Corporation. 
Judgment  for  defendant,  and  plaintiff  ai>- 
peals  from  an  order  denying  a  new  trlaL 
Affirmed. 

Gesner  Williams,  for  appellant  Wm.  A. 
Cheney  and  Le  Eoy  M.  Edwards,  for  re- 
spondent 

ALLEN,  P.  J.  Plaintiff  by  its  action  sought 
to  enjoin  the  defendant  from  making  ex- 
cavations in  the  public  streets  of  the  city  of 
Vernon,  or  laying  gas  pipes  therein,  as  well 
as  for  a  mandatory  Injunction  requiring  de- 
fendant to  remove  certain  pipes  already  laid. 

It  Is  conceded  that  defendant  is  a  corpora- 
tion engaged  In  supplying  gas ;  that  the  city  of 
Vernon  owns  and  controls  no  public  works  for 
such  purpose;  that  the  city  of  Vernon  had  an 
officer  performing  the  duties  of  street  superin- 
tendent during  aU  of  the  times  mentioned  in 
the  proceedings;  that,  prior  to  the  6th  day  of 
June,  1910,  the  defendant  entered  upon  the 
streets  and  commenced  -laying  gas  mains 
therein  for  the  purpose  of  distributing  gas 
from  its  works  at  Iios  Angeles — the  two  ci- 
ties being  contiguous.  This  entry  and  the 
work  of  excavation  and  the  laying  of  pipes 
were  known  by  the  street  superintendent, 
who  interposed  no  objection  to  the  character 
of  the  work  or  the  manner  in  which  the  same 
was  being  done.  The  city  at  that  time  had 
passed  no  ordinance  regulating  such  work, 
or  for  the  damages  or  Indemnity  for  damages 
occasioned  thereby.  After  having  laid  in 
the  streets  certain  pipes  of  lesser  diameter, 
on  the  23d  day  of  May,  1910,  defendant  com- 
menced the  laying  of  pipes  having  a  diame- 
ter of  12  Inches,  and  continued  to  lay  pipes 
of  such  character  for  a  considerable  time. 
On  the  6tb  day  of  June,  1910,  the  city  poased 
an  ordinance  providing  that  all  excavation 
should  be  done  under  the  supervision  of  the 
street  superintendent  of  said  city  of  Vernon, 
and  that  a  deposit  of  10  cents  per  square 
foot  of  proiMsed  excavation  in  unimproved 
streets  should  be  made  with  the  street  su- 
perintendent as  indemnity  for  damages  be- 
fore any  excavation  should  be  made.  There- 
upon, after  the  passage  of  such  ordinance, 
the  defendant  tendered  to  the  street  super- 
intendent the  sum  of  $750  as  indemnity, 
being  the  amount  required  by  said  ordinance 
for  work  thereafter  to  be  done,  which  sum 
the  street  superintendent  refused  to  accept; 
no  objection,  however,  being  made  as  to  the 
amount  tendered.  Upon  the  hearing  of  the 
action,  the  court  found  that  $1,200  was  a 
sufficient  indemnity  for  damages  occasioned 
by  the  laying  of  pipe  before  the  passage  of 
the  ordinance,  which  amount  It  directed  the 
defendant  to  pay  to  the  street  superintend- 
ent, who  refused  to  receive  such  sum,  and 
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the  same  was  deposited  In  the  treasury  o 
the  court  for  the  use  and  benefit  of  plain- 
tlft.  The  court  finds  that  the  laying  of 
this  12-inch  main  'was  necessary  to  supply 
the  inhabitants  of  the  city  of  Vernon  with 
Ulnmlnating  gas,  and,  as  a  conclusion  of 
law,  determined  that  under  section  19,  art. 
11,  Constitution  of  the  state,  the  defendant 
bad  a  right  to  enter  upon  the  streets  and 
lay  Its  pipes,  and  that  the  plaintiff  should 
be  enjoined  from  Interfering  with  such  work. 
Judgment  was  accordingly  entered,  and  from 
an  order  denying  a  new  trial  plaintiff  ap- 
peals. 

[1]  It  is  appellant's  contention  that  the 
constitutional  grant  of  franchises  to  gas  and 
water  companies  is  restricted  to  instances 
where  a  necessity  is  shown  to  exist  for  sup- 
plying AH  existing  demand  of  either  the  city 
or  its  inhabitants,  and  that  it  does  not  ap- 
pear that  the  12-inch  main  was  necessary  in 
order  to  supply  ^uch  demand  as  then  existed 
in  the  city.  As  we  construe  this  constitu- 
tional grant,  neither  gas  nor  water  com- 
panies are  required  to  work  up  or  show 
or  hare  any  contracts  or  existing  demands 
for  their  commodity  in  the  dty,  either  ui>- 
on  the  part  of  the  city  or  its  inhabitants, 
In  order  to  entitle  them  to  enter  upon 
the  streets  and  lay  their  pipes.  Either 
of  said  companies  possess  the  right,  having 
a  commodity  for  sale,  to  enter  upon  the 
streets,  lay  their  pipes,  and  put  themselves 
in  position  to  supply  any  demand  made  upon 
them,  regardless  of  any  existing  demand. 
In  section  19,  referred  to,  the  right  to  lay 
down  pipes  is  given  "so  far  as  may  be  nec- 
essary for  introducing  Into  and  supplying 
such  city  and  its  inhabitants  either  with 
gaslight  or  other  illnmiuating  light."  The 
most  that  can  be  said  of  this  restriction' with 
r^erence  to  the  necessity  which  must  exist 
iB  that  they  may  not  excavate  the  streets 
and  lay  down  pipes  therein  in  a  manner 
other  than  that  necessary  to  a  complete  and 
practical  system  for  supplying  gas  or  water 
to  the  entire  city  and  its  inhabitants.  It  is 
probably  tme  that,  were  a  company  of  this 
character  to  undertake  to  make  excavations 
and  lay  pipes,  and  it  could  be  shown  to  the 
court  that  a  complete  and  practical  system, 
necessary  and  proper  for  the  dlstrlbatlon  of 
Its  gas  to  all  the  inhabitants  of  the  city,  did 
not  require  certain  streets  to  be  used  for 
that  purpose,  such  court  might,  by  an  ap- 
propriate order,  prevent  excavations  therein. 

[2]  But  in  the  case  at  bar  the  court  finds 
a  necessity  for  all  of  the  pipes  for  the  pur- 
poses Intended;  that  the  saQie  is  not  a  com- 
mercial pipe  line,  as  claimed  by  plaintiff, 
which  is  being  laid  only  for  the  purpose  of 
conveying  gas  to  points  beyond  the  city,  and 
we  find  evidence  In  the  record  to  sustain  this 
finding.  This  being  true,  we  can  see  no  rea- 
son why  defendant  was  not,  as  to  the  pipe 
laid  after  the  enactment  of  the  ordinance. 


acting  within  the  clear  letter  of  the  law; 
and,  while  we  do  not  find  any  support  for 
the  finding  that  the  street  superintendent 
had  knowledge  of  the  laying  of  12-inch  pipe 
at  the  time  It  was  commenced  and  during 
its  continuance  until  the  passage  of  the  or- 
dinance, nevertheless  we  think  this  finding 
is  of  no  particular  materiality.  The  street 
superintendent  did  have  knowledge  of  the 
excavation  and  laying  of  pipes  for  the  pur- 
pose of  introducing  gas  into  the  dty;  he 
made  no  objection  thereto.  He  had  no  au- 
thority, in  the  absence  of  an  ordinance,  to 
require  any  indemnity.  The  most  that  could 
be  said  was  that  bis  authority  existed  to 
the  extent  only  of  seeing  that  the  constitu- 
tional gi-ant  of  franchise  was  not  exceeded, 
and  that  the  work  being  done  was  done  In 
a  proper,  safe,  and  expeditious  manner. 
Having  the  right  to  enter  for  this  purpose, 
and  the  street  sut)erlntendent  having  knowl- 
edge of  that  fact,  it  was  not  necessary  that 
he  should  have  notice  of  any  change  in  the 
size  of  pipe  lines,  or  other  matters  pertain- 
ing merely  to  the  proper  and  correct  man- 
ner of  laying  such  pipe.  We  think  all  the 
other  findings  of  the  court  have  some  sup- 
port from  the  evidence,  in  so  far  as  they 
were  material  in  the  action,  and  that,  the 
city  having  been,  by  the  action  of  the  defend- 
ant and  through  the  order  of  the  court,  fully 
indemnified  on  account  of  damages,  the  court 
was  warranted  In  denying  plaintiff  any  relief 
and  in  granting  relief  to  defendant  The 
material  findings,  as  before  said,  having  sup- 
port, the  motion  for  a  new  trial  was  properly 
denied;  the  action  of  the  court  In  reference 
thereto  being  the  only  question  before  this 
court 
The  order  denying  a  new  trial  is  affirmed. 

We  concur:  JAMES,  J. ;  SHAW,  J. 


at  N.  M.  275) 
WESTERN  COLLEGE!  OP  NE7W  MBXIOO  v 
TURKNETT. 

(Supreme  Court  of  New  Mexico.    Aug.  13. 
1912.) 

(Byllahu*  ly  the  Court.) 

1.  Afpeai.  and  Errob  (S  281*)— MonoiT  fob 
New  Tbiai>-Nece8sitt. 

Where  a  cause  is'ttied  by  a  jury,  and  the 
court  directs  a  verdict  for  the  plaintiff  at  the 
coDcInsion  of  the  evidence,  a  motion  for  a  new 
trial  must  be  presented  to  the  trial  court,  and 
a  ruling  had  thereon  in  such  court,  m  order 
to  preserve  and  present  to  this  court  errors  al- 
leged to  have  been  committed  by  the  court  be- 
low during  the  tri41. 

{EA.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  1650-1661,  3024,  3281; 
Dec.  Dig.  i  281.*] 

2.  Appeal  and  Ebrob  (f  281*)— "Jubt  Tbial" 
— Dtbection  of  Vebdict. 

Where  a  jury  is  impaneled  and  evidence 
taken  before  it  on  the  trial  of  the  cause,  it  is  a 
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"jury  trial,"  though  the  jury  renders  Its  ver- 
dict by  direction  of  the  court. 

[EA.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  EMk.  f§  1650-1661,  302l,  3281; 
Dec.  Dig.  i  281.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  38»4,  3805.] 

3.  Pleading  (§  417*)— Answer— Demubbeb— 

RUUNQ — ^Waiveb. 

Where,  after  the  sustaining  of  a  demurrer 
to  an  answer,  the  pleader  elects  to  amend,  he 
waives  the  right  to  allege  error  on  the  ruling. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  1401,  1402;    Dec.  Dig.  S  417.*] 

Appeal  from  District  Court,  Eddy  Coun- 
ty; before  Chief  Justice  WUllain  H.  Pope. 

Action  by  the  Western  College  of  New 
Mexico  against  3.  W.  Turknett.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

J.  B.  Atkeson,  of  Artesia,  for  appellant. 
S.  D.  Stennis,  Jr.,  of  Carlsbad,  and  Robert- 
son &  Atwood,  of  Artesia,  for  appellee. 

ROBERTS,  C.  J.  This  action  was  Insti- 
tuted in  the  court  below  by  the  appellee 
against  the  appellant  to  recover  from  the 
appellant  the  sum  of  $500  upoa  a  subscrip- 
tion contract, given  to  secure  the  location  of 
a  Methodist  college  at  Artesia.  Issue  was 
Joined  and  a  trial  was  had,  and  upon  the 
conclusion  of  the  evidence  the  court  directed 
the  Jury  to  return  a  verdict  in-  favor  of  the 
plaintiff,  upon  which  verdict  Judgment  was 
rendered,  and^  from  which  this  appeal  is 
prosecuted. 

[1]  Numerous  errors  are  assigned  by  the 
appellant  upon  the  action  of  the  trial  court 
in  the  admission  aud  exclusion  of  evidence, 
as  well  as  upon  the  action  of  the  court  in 
directing  a  verdict  for  the  plaintiff;  but 
these  errors  cannot  be  considered  by  this 
court,  for  the  reason  that  no  motion  for  a 
new  trial  was  filed  In  the  court  below.  The 
territorial  Supreme  Court  has  held  repeated- 
ly that  in  Jury  trials  a  motion  for  a  new 
trial  must  be  made  in  the  court  below,  and 
In  the  event  this  is  not  done  the  Supreme 
Court  will  not  review  the  action  of  the  low- 
er court  on  appeal  or  writ  of  error.  In  the 
case  of  Schofleld  v.  Slaughter,  9  X  M.  422, 
54  Pac.  757,  the  territorial  Supreme  Court 
htfd  before  it  the  identical  question  Involved 
in  this  case,  and  the  court  said:  "This 
court  has  repeatedly  held  that  a  motion  for 
a  new  trial  must  be  made  in  the  court  be- 
low, and,  In  the  event  this  is  not  done,  this 
court  will  not  review  the  action  of  the  low- 
er court  on  writ  of  error.  Rogers  v.  Rich- 
ards, 8  N.  M.  663  [47  Pac.  719];  Territory 
v.  Anderson,  4  N.  M.  [Gild.]  228  [13  Pac. 
21];  Splegelberg  v.  Mink,  1  N.  M.  308;  Sier- 
ra Co.  V.  Dona  Ana  Co.,  5  N.  M.  190  [21 
Pac.  83];  Territory  v.  Chavez,  9  N.  M.  282 
[50  Pac.  324].  The  cases  above  cited  are 
decisive  of  this  case  as  to  the  necessity  for 
filing  a  motion  for  a  new  trial.  But  it  is 
insisted  by  the  plaintiff  in  error  that,  In  a 


case  where  the  court  directs  a  verdict  It  Is 
not  a  Jury  trial,  and  therefore  the  law  as 
above  laid  down  applicable  to  trials  by  jury, 
has  no  application  to  a  trial  by  Jury  wher«» 
the  verdict  is  rendered  by  direction  of  the 
court  We  are  unable  to  accept  this  vlew 
of  the  law."  In.  the  case  of  Hagln  v.  Col- 
lins, 15  N.  M.  621,  110  Pac.  840,  the  terri- 
torial Supreme  Court  in  an  opinion  w^rltten 
by  Chief  Justice  Pope,  In  discussing  the  ne- 
cessity of  a  motion  for  a  new  trial,  in  order 
to  have  alleged  errors  reviewed  by  the  Su- 
preme Court,  said:  "We  have  repeatedly- 
held  that  errors  not  Jurisdictional  will  not 
be  considered  on  an  appeal  following  a  Jury 
trial,  where'  such  were  not  set  up  in  the 
motion  for  a  new  trial.  V.  S.  v.  Oook  [15 
N.  M.  124]  103  Pac.  306,  and  cases  cited. 
This,  of  course,  follows  from  the  elementary 
principle  of  procedure  that  the^  trial  court 
should  have  the  opportunity  to  correct  Its 
errors  before  the  aid  of  the.  appellate  court 
is  sought  to  that  end." 

[2]  We  are  aware  that  some  of  the  courts 
hold  that  a  motion  for  new  trial  is  unneces- 
sary where  a  verdict  is  directed  by  the 
court;  but  the  practice  has  be^  otherwise 
in  New  Mexico,  and  we  can-  see  no  good  rea- 
son for  departing  from  the  role  established 
and  so  long  adhered  to  by  the  territorial 
Supreme  Court  The  purpose  of  a  motion 
for  new  trial  is  to  call  to  the  attention  of 
the  court  of  original  Jurisdiction  its  rulings, 
in  order  that  it  may  review  them,  and,  if 
need  be,  correct  errors  Into  which  it  may 
have  fallen.  During  the  progress  of  a  trial 
the  court  is  not  always  able  to  give  deliber- 
ate and  careful  consideration  to  the  many 
questions  presented  for  its  determination, 
and  it  is  proper  that  the  trial  court  should 
have  the  first  opportunity  to  correct  errors 
occurring  upon  the  trial,  thereby  saving  the 
litigants,  the  expense  of  an  appeaL  The  ap- 
pellant, having  failed  to  file  a  motion  for  a 
new  trial,  this  court  will  not  review  the 
action  of  the  lower  court  in  directing  a  ver- 
dict for  appellee. 

[3]  There  remains  but  one  question  prop- 
erly before  this  court  upon  the  record  prop- 
er, and  that  is  the  action  of  the  court  in 
sustaining  the  demurrer  to  appellant's  sec- 
ond amended  answer.  It  appears,  however, 
that  the  appellant  was  given  leave  to,  and 
did,  amend  bis  answer,  and  having  elected 
to  take  the  benefit  of  this  leave,  and  file  an 
amended  answer,  he  thereby  abandoned  the 
answer  to  which  the  demurrer  was  sustain- 
ed, and  waived  any  objection  to  the  ruling 
upon  the  demurer.  Bremen  Mining  Co.  v. 
Bremen,  13  N.  M.  Ill,  79  Pac  806,  and  au- 
thorities cited. 

There  being  no  error  apparent  in  the  rec- 
ord, the  Judgment  of  the  lower  court  is  af- 
firmed. 

HANNA  and  PARKER,  JJ.,  concur. 
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<7  OKI.  Cr.  673) 

ROLLEN  T.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma.    Aug. 

20,  1912.) 

(Syllahiu  h]/  the  Court.) 

1.  Indictmbnt  and  Infobmation   (§  161*)— 
Amendment— TiuB. 

By  leave  of  court,  an  informatioa  may  be 
amended,  as  to  matters  of  substance  or  form, 
after  a  plea  of  not  Euilty  has  been  entered,  and 
before  the  trial  is  begun. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  Si  616-523;  Dec. 
I>i«.  i  ICl.*] 

2.  Indictment  and  Information  (J  161*)  — 
Amen  dment— Fobm. 

By  leave  of  court,  an  information  may  be 
amended,  as  to  matters  of  form,  after  the  jury 
has  been  impaneled,  when  the  same  can  be  done 
without  prejudice  to  the  substantial  rights  of 
the  defendant. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §3  516-52.3;  Dec. 
Dig.  f  iei.»] 

3.  Homicide  (J  112*)— Assault  to  Kill. 

One  who  seeks  and  brings  on  an  affray 
cannot  shield  himself  under  a  plea  of  self-de- 
fense. 

[Ed.   Note. — For   other  cases,   see   Homicide, 
Cent.  Dig.  H  146-150;   Dec.  Dig.  {  112. •] 
4.- Homicide   (8  244*)  —  Assault  to  Kill- 
Self- Defense. 

On  the  facts  of  this  case,  it  is  considered 
by  the  court  that  there  was  no  evidence  tend- 
ing to  show  that  the  shooting  was  in  self-de- 
fense. 

[Kd.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  607-509;   Dec.  Dig.  S  244.*] 

(Additional  SyHabM  ly  Editorial  Staff.) 

5.  Homicide  (f  340*)— Appeai^-Pbbjudice. 

Error,  if  any,  in  an  instruction  defining 
the  law  of  self-defense  was  not  prejudicial  to 
defendant,  where  the  evidence  did  not  justify 
an   instruction  on  self-defense. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  gg  715-717,  720;   Dec.  Dig.  |  340.*] 

Appeal  from  District  Court,  Wagoner 
County;   John  H.  King,  Judge. 

Joe  Rollen  vvtas  convicted  of  shooting  Ray 
Feaster  with  Intent  to  kill,  and  he  appeals. 
Affirmed. 

Archibald  Bonds  and  J.  I.  Howard,  both 
of  Glaremore,  for  plaintiff  In  error.  Chas. 
West,  Atty.  Gen.,  and  Smith  C.  Matson  and 
C.  J.  Davenport,  Asst  Attys.  Geo.,  for  the 
State. 

DOYLE,  J.  The  plaintiff  In  error,  here- 
inafter referred  to  as  the  defendant,  was 
convicted  of  the  crime  of  assault  with  in- 
tent to  kill  by  shooting  one  Ray  Feaster, 
and  was  sentenced,  in  accordance  with  the 
verdict  of  the  jury,  to  imprisonment  for  five 
years  in  the  penitentiary.  The  defendant 
was  prosecuted  under  an  information  filed 
September  24,  1910,  and  the  case  was  tried 
December  10,  1910.  The  Judgment  and  sen- 
tence was  entered  on  December  13,  1910. 

The  information  charged:  "That  Joe  Rol- 
len did.  In  Wagoner  county  and  in  the  state 
of  Oklahoma,  on  the  27th  day  of  August  in 


the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  ten,  and  anterior  to  the  present- 
ment hereof,  commit  the  crime  of  assault 
with  intent  to  kill,  in  the  manner  and  form 
as  follows,  to  wit:  That  the  said  Joa  Rollen, 
at  and  in  the  county  and  state  aforesaid,  on 
the  day,  month,  and  year  aforesaid,  did  then 
and  there  intentionally,  wrongfully,  unlaw- 
fully, and  feloniously  upon  one  Ray  Feaster, 
with  a  certain  deadly  weapon,  to  wit,  a  load- 
ed pistol,  in  the  bands  of  him,  the  said  Ray 
Feaster,  then  and  there  held,  with  force  and 
violence,  make  an  assault  and  battery  by 
then  and  there  shooting  and  wounding  him, 
the  said  Ray  Fenster,  with  the  felonious  in- 
tent then  and  thereby  to  kill  and  murder 
him,  the  said  Ray  Feaster,  contrary,"  etc. 

Upon  arraignment  the  defendant  entered 
a  plea  of  not  guilty.  The  case  was  called 
for  trial,  and  after  the  Jury  had  been  impan- 
eled to  try  the  case,  and  the  state  had  plac- 
ed the  prosecuting  witness,  Ray  Feaster,  on 
the  stand  to  testify,  the  state  asked  leave 
of  court  for  permission  to  amend  the  in- 
formation by  changing  the  name  Ray  Feas- 
ter, underscored  above,  to  Joe  Rollen.  The 
court  permitted  this  amendment  of  the  in- 
formation to  be  made  by  drawing  a  line 
through  the  name  Ray  Feaster  and  writing 
the  name  Joe  Rollen  Just  above  the  same. 
The  defendant  excepted,  and  moved  the  court 
to  direct  the  Jury  to  acquit,  which  motion 
was  overruled.  Thereupon  the  amended  in- 
formation was  filed.  The  defendant,  not  ob- 
jecting to  proceeding  with  the  trial,  and 
not  asking  for  additional  time  in  which  to 
plead,  stood  mute.  The  court  ordered  a  plea 
of  not  guilty  entered  for  him,  and  the  trial 
proceeded. 

[1 , 2]  The  learned  counsel  for  the  defend- 
ant now  contend  that:  "There  being  no  pro- 
cess of  law  by  which  an  indictment  may  be 
amended,  and  no  provisions  of  the  statute 
authorizing  the  amendment  of  an  informa- 
tion charging  a  felony,  the  court  was  with- 
out power  to  allow  an  amendment  of  the  in- 
formation, after  the  defendant  had  been  put 
upon  his  trial  in  said  cause;  therefore  the 
court  erred  In  permitting  the  county  attor- 
ney to  amend  this  information."  We  do  not 
tbink  that  this  contention  Is  well  founded. 
The  amendment  was  one  in  matter  of  form 
only.  The  original  Information  sufficiently 
charged  the  offense,  when  not  attacked  by 
demurrer  thereto.  "Even  in  the  absence  of 
a  statute,  information,  not  being  found  upon 
the  oath  of  a  grand  Jury,  but  filed  by  the 
public  prosecutor,  may  be  amended,  either  in 
matter  of  form  or  substance,  by  leave  of 
court,  at  any  time  before  trial,  even  after 
motion  to  quash,  demurrer,  or  plea;  and 
the  rule  applies  to  informations  for  felonies 
under  statutes  allowing  such  mode  of  jirose- 
cutioii,  although  at  common  law  prosecution 
by  information  was  limited  to  misdemeanors. 
But  an  information  cannot  be  amended  in 
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matter  of  substance  after  trial  and  verdict, 
or,  by  the  weight  of  authority,  even  during 
the  trial."  22  Cyc.  436.  Counsel  do  not 
point  out  in  what  manner  the  defendant  was 
prejudiced  by  this  action  of  the  court 

In  the  case  of  Chandler  v.  State,  8  Okl.  Or. 
254,  105  Pac.  375,  107  Pac.  735,  this  court 
passed  upon  this  question.  Mr.  Justice  Owen, 
delivering  the  opinion  of  the  court,  said: 
"There  is  nothing  in  the  record  which  would 
indicate  that  it  was  with  material  prejudice 
to  the  rights  of  the  defendant  Counsel  do 
not  undertake  in  the  brief  to  indicate  how 
the  defendant  was  prejudiced  by  the  inter- 
lineation, and  If  they  are  not  able  to  point 
out  any  substantial  right  denied  the  defend- 
ant, or  any  prejudice  done  him,  certainly 
this  court  would  not  be  expected  to  assume 
that  the  court  erred  In  permitting  the  coun- 
ty attorney  to  make  the  amendment." 

In  Bishop's  New  Criminal  Procedure  (vol- 
ume 1,  714),  the  learned  author  says:  "As 
to  amendments,  an  information  dlfFers  from 
an  indictment  Since  the  prosecuting  officer, 
unlike  the  grand  jury.  Is  always  present  in 
court  he  may,  on  leave,  amend  it  to  any 
extent  not  interfering  with  the  due  order 
of  judicial  proceedings  or  otherwise  with 
public  interests  or  private  rights.  The  ap- 
plication may.  Indeed,  be  denied;  and  some 
bold  it  not  permissible  to  add  new  counts 
or  charges;  while  others  allow  this,  though 
not  properly  to  the  introduction  of  matter 
barred  by  the  statute  of  limitations.  It 
may  be  amended  to  cure  a  defect  objected  to 
by  plea  in  abatement,  or  a  variance  appear- 
ing at  the  trial.  'After  a  record  lias  been 
sealed  up,'  said  Holt  C.  X,  'I  have  known  it 
amended,  even  just  as  it  was  going  to  be 
tried.'  Of  course,  therefore,  It  may  be 
amended  after  a  plea  in  bar.  ♦  •  ♦  Mere 
formal  amendments  may  be  permitted  with- 
out terms,  even  after  issue  joined." 

In  the  case  of  State  v.  Cooper,  31  Kan. 
SOS,  3  Pac.  429,  the  headnote  is  as  follows: 
"Where  an  information  filed  February,  1883, 
charged  tn  the  past  tense  that  defendant 
did,  in  December,  1883,  commit  an  assault 
witii  Intent  to  kill,  to  which  information  de- 
fendant pleaded  not  guilty,  and,  after  a 
Jury  had  been  impaneled  and  sworn,  he  ob- 
jected to  the  introduction  of  any  testimony, 
on  the  ground  that  the  time  charged  was 
subsequent  to  that  of  the  filing  of  the  In- 
formation, held,  that  the  court  did  not  err 
in  permitting  the  county  attorney  to  amend 
the  information  by  changing  the  figure  3  to 
2,  so  as  to  show  a  date  anterior  to  that  of 
the  filing  of  the  information.  Such  a  change 
is  not  one  working  prejudice  to  the  substan- 
tial rights  of  the  defendant" 

It  Is  obvious  that  the  am^idment  here 
permitted  by  the  court  was  not  one  in  mat- 
ter of  substance,  and  therefore  could  not 
have  been  prejudicial  to  the  substantial 
rights  of  the  defendant 

[3-6]  It  is  also  contended  that  the  court 


erred  In  the  instructions  defining  the  law  of 
self-defense.  The  error.  If  any,  was  harm- 
less, for  the  reason  that  the  evidence  in  tbe- 
case  did  not  justify  an  instruction  upon  self- 
defense.  The  evidence  in  substance  was  as 
follows:  Feaster,  the  victim  of  the  assault 
was  sitting  in  the  front  room  of  Ada  Wells' 
house  of  prostitution  in  Wagoner,  about  10 
p.  m.  August  27,  1910,  when  the  defendant 
entered  and  shot  him;  the  ball  passing 
through  the  left  side  just  above  the  heart 

According  to  Feaster's  testimony,  the  first 
time  he  ever  saw  the  defendant  was  when 
he  came  into  the  room  where  he  was  talking 
to  Ivy  King.  The  defendant  said  to  her, 
"You  run  off  and  left  me  and  come  in  here," 
and  said  to  Feaster,  "I  am  a  game  son  of  a 
bitch,"  and  shot  him  sitting  in  the  chair. 
Feaster  ran  out,  and  the  defendant  fired 
several  more  shots  as  he  was  leaving. 

The  defendant  testified  on  his  own  behalf: 
That  he  was  a  Cherokee  citizen;  lived  near 
Claremore.  That  on  the  day  in  question  he 
was  in  Wagoner  and  went  to  the  house 
where  the  shooting  occurred.  That  Ivy 
King  met  him  at  the  door  and  told  him 
there  was  a  felow  there  that  would  shoot 
him  if  he  came  in.  She  then  went  in,  and 
he  followed  her.  That  Feaster,  who  was 
sitting  down,  made  an  attempt  to  get  up, 
and,  in  the  language  of  the  defendant  "I 
taken  him  to  make  an  efFort  to  get  a  gun 
or  something,  and  I  jerked  my  gun;  if  he 
hadn't  raised  up  out  of  his  chair,  I  would 
never  have  shot  him."  And  that  was  the 
first  time  he  ever  met  Feaster. 

On  cross-examination  he  was  asked  why 
he  went  into  the  room  if  he  thought  Feaster 
would  klU  him,  and  answered:  "I  thought  I 
would  give  him  a  trial  if  he  wanted  to  shoot 
me;  let  him  shoot  me." 

There  'was  no  evidence  trading,  in  the  re- 
motest degree,  to  prove  that  the  defendant 
was,  at  the  time  of  the  shooting,  in  any  ap- 
parent imminent  danger.  On  the  contrary, 
the  evidence  shows,  without  confiict  that 
the  shooting  was  without  even  a  plausible 
pretext  of  provocation.  The  sole  reliance  of 
the  defense  for  justification  being  the  de- 
fendant's statement  as  to  what  Ivy  King 
told  him.  When  we  consider  the  rule  that 
what  the  defendant  testifies  to  against  his 
interest  is  to  be  taken  as  true,  there  is  no 
evidence  tending  to  show  that  the  deftodant 
acted  in  self-defense  when  be  made  the  as- 
sault One  who  seeks  and  brings  on  an 
affray,  cannot  shield  himsdf  under  the  plea 
of  self-defense.  The  facts,  as  testified  to  by 
the  defendant  on  his  own  behalf,  afford  no 
justification  for  his  murderous  assault 

As,  in  our  opinion,  no  error  of  law  to  the 
prejudice  of  the  substantial  rights  of  the 
defendant  occurred  on  the  trial,  the  judg- 
ment is  aCarmed. 

FURMAN»  P.  J„  and  ABMSTRONQ,   J., 

concur. 
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(7  Okl.  Cr.  est) 

TUCKER  T.   STATE. 

jCrimlDal  Court  of  Appeals  of  Oklahoma. 

Aug.  21,  1912.) 

(Syllahu*  ty  th«  Court.) 

1.  CoTJBTB   ({  104*)— Pbootdubk— Opinions— 
Necxssitt. 

By  an  express  provision  of  the  statutes  of 
Oklahoma,  this  court  is  not  required  to  prepare 
written  opinions  in  misdemeanor  cases  pending 
before  it,  but  is  permitted  to  render  written 
opinions  in  misdemeanor  cases  when,  in  its  judg- 
ment, the  poblic  interests  may  be  subserved 
thereby. 

[£d.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  {{  353,  355-358;   Dec.  Dig.  §  104.*] 

2.  Obiminal  Law  (i  S72*)— Evidencb— Othkb 
Offenses. 

On  a  trial  where  an  information  cbargres 
the  illegal  sale  of  intoxicating  liquor,  and  the 
evidence  shows  tHat  the  sale  charged  in  the  in- 
formation was  made  by  the  wife  of  the  defend- 
ant at  his  homo,  it  is  competent  to  introduce 
testimony  of  other  sales  of  intoxicating  liquor 
made  by  the  wife  at  his  home,  and  that  large 
qaantities  of  liquor  were  kept  at  the  home  of 
the  defendant,  for  the  purpose  of  enabling  the 
Jury  to  determine  whether  or  not  the  wife  was 
acting  for  defendant,  and  that  defendant  was 
concerned  In  the  particular  sale  for  which  he 
was  being  prosecuted,  and  that  such  sale  con- 
atitated  a  part  of  a  plan  or  system  of  the  de- 
fendant for  the  sale  of  liquor. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Ont  Dig.  J$  833.  834;  Dec.  Dig.  |372.»] 
&  Cbiminal  Law  (§|  317,  1159*)— Witnesses 
(I  56*)  —  OwrPETENCT  OF  Witness  — Hus- 
band and^ife — Evidence— Pbbsumptions 
—Review— Questions  of  Fact. 

Where  a  defendant  Is  being  prosecuted  for 
the  sale  of  intoxicating  liquor,  and  the  state's 
witnesses  testify  that  such  sale  was  made  by 
his  wife  ^t  liis  home,  she  is  a  competent  wit- 
ness in  his  behalf;  and  if  he  does  not  place  her 
upon  the  witness  stand  or  account  for  his  fail- 
are  to  do  so  such  failure  will  be  strongly  cor- 
roborative of  the  truthfulness  of  the  state  s  tes- 
timony; and  if  there  is  other  testimony  in  the 
record  connecting  the  defendant  with  such  sale 
a  verdict  of  conviction  will  not  be  disturbed  on 
appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  jtS  732,  3074-3083:  Dec.  Dig. 
«  317.  1159;*  Witnesses,  Cent  Dig.  §{  163- 
156;  Dec.  Dig.  i  56.*] 

On  motion  for  rehearing.    Motion  denied. 
For  former  opinion,  see  124  Paa  1134. 

Bond  &  Melton  and  Barefoot  &  Carmicbael, 
all  of  Ghlckasha,  for  plaintiff  in  error.  Gbas. 
West,  for  the  State. 

FURMAN,  P.  J.  [1]  When  this  case  was 
first  submitted,  we  carefully  examined  the 
record  and  brief  of  counsel  for  appellant 
and  came  to  the  conclusion  that  there  was 
no  prejudicial  error  In  the  case,  and  filed  a 
memorandum  opinion  to  that  effect.  Coun- 
sel for  appellant  question  the  right  of  the 
court  to  render  such  an  opinion.  If  they 
will  examine  the  Session  Laws  of  1910,  c. 
13,  (  1,  p.  18,  they  wiU  find  the  following 
statute:  "The  Court  of  Criminal  Appeals 
shall  render  a  written  opinion  in  all  felony 
cases  within  six  months  after  said  cases 
shall    have    been    submitted    for    decision: 


•  •  ♦  Provided,  the  court  may,  when  In 
Its  judgment  public  Interest  may  be  snb- 
served,  in  like  manner  render  written  opin- 
ions la  misdemeanor  cases  pending  in  Its 
court" 

This  court  was  so  flooded  with  frivolous 
appeals,  especially  In  misdemeanor  cases, 
that  it  was  found  necessary  by  the  Legis- 
lature to  check  this  evil.  Some  members  of 
the  Legislature  were  In  favor  of  denying 
appeals  in  such  cases;  others  were  willing 
to  allow  appeals  In  misdemeanor  cases,  but 
desired  to  limit  them  as  far  as  possible. 
This  statute  wiis  passed  to  relieve  this  court 
of  the  necessity  of  writing  opinions  in  mis- 
demeanor cases,  unless  we  were  of  the  opin- 
ion that  the  questions  raised  were  of  suf- 
ficient importance  to  the  public  interest  to 
require  that  this  should  be  done.  At  the 
time  this  statute  was  passed,  the  court  was 
constantly  getting  further  and  further  be- 
hind with  its  business,  and  it  would  have  been 
impossible  to  ever  catch  np  without  some 
relief,  so  the  L^slature  passed  this  stat- 
ute to  relieve  the  court  In  part  of  the  con- 
gested condition  of  Its  docket  Many  cases 
were  being  appealed  simply  for  delay,  and 
if  we  had  been  compelled  to  write  opinions 
in  each  case  oar  docket  would  have  con- 
stantly t>ecome  ntore  crowded.  The  effect  of 
this  statute  has  been  most  salutary.  The 
number  of  appeals  simply  for  delay  is  con- 
stantly decreasing,  because  the  court  can 
expeditiously  dispose  of  appeals  wliich  are 
without  merit 

[2]  In  their  motion  for  a  rehearing,  coun- 
sel for  appellant  strenaously  insist  that  the 
conviction  in  this  case  should  be  set  aside 
opon  the  authority  of  Smith  y.  State,  6  Okl. 
Cr.  67,  113  Pac.  204.  We  examined  this 
question  when  the  memorandum  opinion  was 
written,  and  we  did  not  think  then,  and  we 
do  not  think  now,  that  this  case  comes  with- 
in the  rule  laid  down  in  the  Smith.  Case.  In 
Smith's  Case,  Judge  Armstrong,  speaking  for 
the  court,  said:  "Where  the  state  charges 
and  relies  upon  a  particular  sale,  the  gen- 
eral rule  Is  that  proof  of  other  sales,  for 
the  purpose  of  establishing  the  particular 
sale  charged.  Is  not  admissible.  The  issue 
on  a  criminal  trial  is  single,  and  the  testi- 
mony should  be  confined  to  the  issue;  and 
on  trial  of  a  person  for  one  offense  the 
prosecution  cannot  aid  the  proof  against  him 
by  showing  that  he  committed  other  offenses. 
Whart  Crim.  Ev.  par.  104;  1  Bish.  Crim. 
Proc.  par.  1120;  State  v.  Hughes,  8  Kan. 
App.  95,  45  Pac.  04 ;  King  v.  State,  66  Miss. 
502,  6  South.  188;  Stone  v.  State  (Miss.)  7 
South.  500;  McCIure  Y.  State,  148  Ala.  625. 
42  South.  818." 

For  the  purpose  of  showing  that  the  rule 
laid  down  in  Smith's  Case  does  not  apply 
to  this  case,  we  will  now  discuss  the  question 
fully,  although  this  must  not  be  taken  as  a 
precedent  that  full  opinions  will  be  written 
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on  motions  for  a  rebearlng  whenever  coun- 
sel may  be  dissatisfled  with  a  memorandum 
opinion.  We  would  like  to  write  full  opin- 
ions In  all  cases;  but  If  we  did  it  would 
render  the  statute  useless,  and  we  would 
soon  be  completely  overwhelmed  with  the  vol- 
ume of  business  on  our  docket,  and  the  en- 
forcement of  the  criminal  laws  of  the  state 
would  be  practically  paralyzed. 

It  will  be  observed  that  Smith's  Case  only 
states  a  general  rule,  and,  like  all  gen- 
eral rules,  it  has  Its  exceptions.  In  Smith's 
Case  the  state  claimed  that  the  defend- 
ant himself  made  the  sale  charged  In  the 
information.  In  the  case  at  bar,  an  en- 
tirely different  state  of  facts  is  presented. 
It  was  not  claimed  that  appellant  sold  the 
whisky  In  person,  or  that  he  was  present 
when  the  sale  was  made,  or  had  any  per- 
sonal  knowledge  of  this  particular  sale.  On 
the  contrary,  it  was  shown  that  the  sale  was 
made  by  his  wife  during  his  absence  from 
home.  The  state  was  permitted  to  prove 
that  the  defendant  and  his  wife  resided  In 
the  country,  about  three  miles  from  the  dty 
of  Chlckasha ;  that  he  kept  for  sale  some 
groceries  at  the  house  where  he  resided; 
that  there  was  also  a  great  deal  of  whisky 
and  beer  kept  at  this  house,  and  that  bis 
wife  made  frequent  sales  of  whisky,  not 
only  to  the  party  charged  in  the  Information, 
but  also  to  other  persons;  that  sales  of 
whisky  had  been  made  to  different  persona 
by  the  wife  of  appellant ;  that  appellant  him- 
self had  been  seen  to  deliver  whisky  to  par- 
ties, and  had  been  present  when  other  sales 
had  been  made  by  his  wife.  We  think  this 
testimony  was  admissible  for  the  purpose 
of  showing  the  system  of  appellant  with  ref- 
erence to  selling  whisky  at  his  house^  and 
that  the  sale  in  question  was  made  In  ac- 
cordance with  such  system,  and  that  he  was 
concerned  therein. 

In  Carter  v.  State,  6  Okl.  Cr.  240,  118 
Pac.  264,  this  court  held.  In  a  case  of  em- 
bezzlement, where  other  similar  offenses  had 
b^n  testified  to  which  constituted  part  of  a 
plan  or  system  of  embezzlement,  that  the 
jury  might  consider  the  testimony  of  such 
similar  ofFenses,  for  the  purpose  of  deter- 
mining, not  only  the  intent  of  the  defendant, 
but  also  as  to  whether  or  not  the  defendant 
did  take  the  money  which  he  was  charged 
with  having  embezzled.  An  examination  of 
the  authorities  cited  In  Carter's  Case  will 
show  that  this  Is  not  a  new  principle  of  law. 
That  it  is  applicable  to  cases  of  selling 
whisky  by  some  person,  other  than  the  de- 
fendant, is  shown,  by  the  following  authori- 
ties: 

In  Gumberledge  v.  State,  7  Okl.  Cr.  , 

122  Pac.  266,  a  negro  porter  in  a  drug  store 
sold  whisky  to  the  prosecuting  witness.  De- 
fendant paid  the  rent  on  the  building  and 
hired  the  porter.  He  denied  that  he  had  ever 
Bold  whisky,  or  was  concerned  in  its  sale; 
bat  the  Judgment  of  conviction  was  affirm- 


ed, and  In  the  syllabus  the  court  holds: 
"Where  the  evidence  shows  that  a  defendant 
upon  trial  was  concerned  In  the  sale  of  in- 
toxicating liquors,  it  is  Immaterial  as  to 
whether  or  not  the  sale  was  made  by  the 
defendant,  or  by  another  person  who  was 
acting  with  the  defendant." 

In  Cook  V.  State,  4  Okl.  Cr.  519,  111  Pac. 
660,  this  court  said:  "It  is  Immaterial  as  to 
whether  the  defendant  was  present  when  the 
beer  was  sold  or  not  He  owned  the  prem- 
ises and  controlled  the  business.  The  negro 
was  simply  his  servant,  and  a  sale  by  the 
negro  was  a  sale  by  the  defendant;  and  the 
defendant  Is  responsible  for  any  violation  of 
the  prohibitory  law  committed  by  his  negro 
porter  in  his  place  of  business,  under  the 
circumstances  proven  by  the  testimony  In 
thib  case." 

In  Lancaster  et  al.  v.  State,  2  OkL  Cr.  683, 
103  Pac.  1066,  this  court  said:  "The  counsel 
for  the  defendant  Insist  that  the  evidence 
against  the  defendant  Lancaster  is  not  suffi- 
cient to  sustain  the  verdict  It  is  .true  that 
no  witness  swore  that  Lancaster  sold  the 
whisky  to  Sherwood,  or  was  present  when  it 
was  sold  to  him.  It  was  proven  that  the 
whisky  was  sold  in  the  place  of  business  of 
Luke  Jenkins  and  Ollie  Lancaster,  and  that 
this -place  of  business  was  what  is  called  a 
'Joint.'  It  was  proven  that  soon  after  the 
sale  for  which  these  defendant  were  con- 
victed was  made,  this  Joint  was  raided,  and 
62  bottles  of  beer  were  found  In  the  refriger- 
ator behind  the  bar,  and  that  beer  and  whis- 
ky were  found  in  the  warehouse  behind  the 
main  building.  It  was  proven  that  the  place 
of  business  of  defendants  was  fitted  up  with 
a  bar  and  fixtures  usually  found  In  such 
resorts.  It  was  proven  that  Lancaster  paid 
draymen  for  hauling  cases  of  liquor  from 
the  depot  to  the  place  of  business  conducted 
by  defendants.  In  the  light  of  the  record, 
we  are  of  the  opinion  that  the  evidence  not 
only  sustains,  but  that  it  required,  the  ver- 
dict rendered  by  the  Jury." 

And  this  statement  is  the  basis  of  the 
third  paragraph  of  the  syllabus,  as  follows: 
"Where  the  evidence  shows  that  two  or  more 
persons  are  acting  together  in  the  commis- 
sion of  an  offense,  they  are  both  guilty,  al- 
though one  of  them  may  not  be  present  when 
the  offense  is  committed." 

In  Roach  v.  State,  47  Tex.  Cr.  R.  500,  84 
S.  W.  586,  the  court  said:  "Appellant  ob- 
jected to  the  Introduction  of  evidence  of 
other  offenses,  claiming  the  same  were  in  no 
wise  connected  with  the  offense  on  trial,  but 
related  to  violations  of  the  local  option  law 
on  other  and  different  occasions.  It  will 
be  seen  that  the  other  transactions  were  In- 
troduced in  order  to  show  appellant's  system 
in  the  sale  of  liquor.  The  testimony  here 
shows:  That  appellant  lived  in  the  country, 
and  that  prosecutor  (who  was  a  neighbor) 
called  at  his  bouse  on  the  occasion  of  the 
alleged  offense,  and  asked  him  if  he  had 
anything  around,  oi  anything  about,  to  which 
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appellant  replied:  "Maybe  8o;  look  and  see.' , 
That  he  then  went  around  the  house  to  ap- 
pellant's smokehouse,  which  was  east  of  his 
residence,  and  separate  therefrom  some  10 
or  12  feet  (appellant  In  the  meantime  having 
gone  Into  his  residence).  That  he  found  the 
smokehouse  door  closed,  but  not  locked.  He 
opened  it,  and  there  found  a  barrel  of  "whis- 
ky and  a  rubber  hose,  with  which  to  draw 
the  same,  lying  across  the  barrel,  and  a  jug. 
That  he  drew  a  half  gallon  of  whisky,  and 
left  $1.50  on  the  floor,  near  the  wall  on  the 
left-hand  side  of  the  door.  That  appellant 
was  not  present  at  the  transaction,  and  did 
not  know  whether  he  got  the  money  or  not. 
On  the  trial  appellant's  contest  appears  to 
be  that  be  did  not  make  any  sale;  that  he 
did  not  receive  any  money  for  said  whisky; 
and  that  the  evidence  failed  to  connect  him 
with  the  transaction  as  a  seller.  The  other 
transactions  objected  to  were  conducted  in 
a  similar  manner;  and  we  hold,  in  accord- 
ance with  the  authorities  that  this  character 
of  testimony  was  admissible.  Bflrd  v.  State 
[44  Tex.  Or.  B.  447],  71  8.  W.  957;  Hollar 
V.  State  [Tex.  Cr.  App.]  73  S.  W.  961." 

It  Is  claimed  that  the  evidence  here  does 
not  sustain  a  charge  that  defendant  sold  the 
liquor;  that  it  shows  only  that  his  wife 
made  the  sale.  In  State  t.  Coulter,  40  Kan. 
S7,  19  Pac.  368,  the  court,  in  the  syllabus, 
said:  "Where,  on  the  trial  of  a  charge  for 
the  violation  of  the  prohibitory  law.  It  is 
claimed  that  the  liquor  alleged  to  have  been 
sold  was  not  intoxicating,  it  is  then  compe- 
tent to  show  sales  other  than  those  upon 
which  the  state  elects  to  try  the  defendant, 
for  the  purpose  of  showing  the  purposes  for 
which  said  liquor  was  sold  and  purchased; 
and  it  will  make  no  difference  if  such  sales 
were  included  In  a  complaint,  upon  the 
counts  of  which  defendant  had  been  acquit- 
ted." See,  also.  State  ▼.  EUlott,  45  Kan. 
525,  26  Pac.  55. 

In  State  v.  Welsh,  64  N.  H.  525,  15  Atl. 
146,  the  court  held:  "On  trial  of  an  indict- 
ment for  the  illegal  sale  of  Intoxicating  liq- 
uors, evidence  of  sale  to  other  persons,  with- 
in the  year  next  preceding  the  first  day  of 
the  term  on  which  the  indictment  was  found, 
is  admissible  to  show  that  defendant  was 
engaged  in  the  business  of  liquor  selling." 

In  State  v.  Peterson,  08  Minn.  210,  lOS 
N.  W.  6,  the  court  held:  "The  admission  of 
evidence,  on  the  trial  of  an  indictment  for 
selling  liquor  without  a  license,  of  sales  by 
defendant  to  persons  other  than  the  one 
named  In  the  indictment  held,  in  view  of 
the  facts  disclosed  by  the  record,  not  error, 
though  it  tended  to  prove  the  commission  of 
other  offenses.  Such  other  sales  were  a  part 
of  a  general  scheme  and  plan  devised  by 
defendant  to  continue  in  the  business  of  sell- 
ing intoxicating  liquor  without  a  license,  and 
were  so  related  to  the  sale  charged  as  to 
render  the  same  proper  corroborative  evi- 
dence." 

In  Pitner  t.  State,  37  Tex.  Cr.  R.  268,  39 


S.  W.  662,  the  court  held:  "In  a  prosecution 
for  illegal  sales  of  liquor,  evidence  of  other 
sales  than  that  charged  in  the  indictment  is 
admissible  to  show  the  system  of  defend- 
ant with  reference  to  selling  liquor,  and  that 
the  sale  charged  was  In  accordance  with 
such  system." 

In  Bennett  v.  State,  40  Tex.  Cr.  B.  446,  60 
S.  W.  947,  It  was  held:  "In  a  prosecution 
for  an  illegal  sale  of  liquor,  evidence  of  oth- 
er sales  than  that  charged  is  admissible  to 
show  the  system  ot  defendant  with  reference 
to  selling  liquors,  and  that  the  sale  charged 
was  in  accordance  therewith."  See,  also. 
Hollar  V.  State  (Tex.  Cr.  App.)  73  8.  W. 
961;  Sklpwith  v.  State  (Tex.  Cr.  App.)  68 
S.  W.  278;  Eflrd  v.  State,  44  Tex.  Cr.  R, 
447.  71  8.  W.  957;  Holland  v.  State.  61  Tex. 
Cr.  B.  142,  101  8.  W.  1005. 

In  State  v.  Boberts,  66  N.  H.  483,  the 
court,  in  the  syllabus,  held:  "Upon  the  trial 
of  an  indictment  for  unlawfully  selling  spir- 
ituous liquors,  evidence  having  been  Intro- 
duced by  the  state  of  a  sale  by  the  respond- 
ent's wife.  Held,  that  it  wais  competent  for 
the  state  to  prove  sales  by  the  respondent 
himself,  other  than  those  specified  in  the 
indictment,  at  the  same  place  and  about  the 
same  time,  because  such  sales  by  him  tended 
to  show  that  the  Illegal  traffic  was  his  busi- 
ness, and  that  the  sale  of  liquor  by  bis  wife 
was  an  act  done  by  her  as  his  agent  and  by 
his  authority."  And  in  the  opinion  it  is 
said:  "The  prosecution  introduced  evidence 
tending  to  show  a  sale  by  the  wife  of  the 
respondent  to  €U>tchell.  Such  proof  would 
sustain  the  indictment;  but,  in  order  that 
the  respondent  should  be  held  liable  for  a 
sale  made  by  the  hand  of  his  wife,  the  state 
would  be  compelled  to  show,  further,  that 
the  wife  was  acting  as  his  servant  or  agent 
in  the  transaction.  Without  such  evidence 
the  proof  of  a  sale  by  his  wife  would  go  for 
nothing.  It  was  therefore  competent  to 
show  sales  made  by  the  respondent  himself, 
at  the  same  place,  other  than  the  sale  charg- 
ed in  the  Indictment,  because  such  sales  by 
him  tended  to  show  tliat  the  trafBc  in  liq- 
uors there  was  bis  business,  and  therefore 
that  the  act  of  the  wife  was  his  act.  State 
V.  Bonney,  39  N.  H.  206;  State  v.  Colby, 
55  N.  H.  72." 

In  Commonwealth  v.  Coughlln,  14  Gray 
(Mass.)  389,  the  facts  stated  were  these: 
"Four  witnesses  were  Introduced  by  the  gov- 
ernment, '  who  proved  a  number  of  sales  of 
strong  beer,  all  of  which  were  made  by  tlie 
wife  of  the  defendant  In  the  dwelling  house 
occupied  by  herself  and  the  defendant.  The 
circumstances  of  the  sales  were  that  the 
witnesses  went  into  the  house,  called  for  a 
quart  of  beer  of  the  wife;  she  took  their 
vessels,  went,  as  they  supposed,  down  cel- 
lar, brought  the  vessels  back  with  the  beer 
called  for,  and  received  from  them  the  pay 
therefor.  There  was  no  evidence  that  the 
defendant  ever  sold  or  interfered  with  the 
salea  in  any  way,  except  the  fact  that  at 
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two  of  the  sales  be  happened  to  be  present 
In  the  house.  Upon  these  facts  the  defend- 
ant requested  the  court  to  rule  that  there 
was  no  greater  presumption  that  the  wife, 
in  these  sales,  was  acting  for  the  defendant 
as  his  agent,  than  that  she  was  acting  there- 
in for  herself.  The  Judges  declined  so  to 
instruct  the  jury,  bnt  did  not  instruct  them 
that  it  was  evidence  that  the  wife  was  act- 
ing 'In  said  sales  as  the  agent  of  the  hus- 
Imnd.  The  Jury  found  the  defendant  guilty, 
and  he  flies  these  exceptions." 

The  court,  through  Chief  Justice  Shaw,  in 
the  opinion  said:  "The  direction  was  right. 
The  facts  that  the  husband  and  wife  lived 
together,  and  that  the  house  was  his,  there 
being  no  evidence  that  she  carried  on  a  sep- 
arate trade,  were  competent  evidence  to  go 
to  the  Jnry  to  prove  that  she  acted  as  his 
agent  Commonwealth  v.  Mnrpby,  2  Gray 
[Mass.]  S13;  Commonwealth  v.  Fitzgerald, 
14  Gray  [Mass.]  14.     Sxceptlons  overruled." 

In  Commonwealth  v.  Hyland,  155  Mass.  7, 
28  N.  B.  1055,  the  court,  through  Mr.  Justice 
Holmes,  held:  "On  a  complaint  under  the 
Pub.  Sts.  c.  101,  {{  6,  7,  for  keeping  and 
maintaining  a  common  nuisance,  there  was 
evidence  of  illegal  sales  of  intoxicating  liq- 
uors by  the  wife  of  the  defendant  in  his 
tenement).  In  which  they  lived  together. 
The  defendant  testified  that  he  was  out  of 
the  state  at  the  time  of  such  sales,  and  that 
they  were  made  without  his  knowledge  or 
consent  Held,  that  the  case  was  properly 
left  to  the  jury,  who  might  disbelieve  the 
defendant  and  infer  that  the  wife  was  act- 
ing as  his  agent"  And  said  In  the  opinion: 
"The  Jury  may  have  disbelieved  the  defend- 
ant's testimony.  In  that  case  the  fact  that 
he  and  his  wife  lived  together  in  his  tene- 
ment was  competent  evidence  to  prove  that 
she  acted  as  his  agent" 

In  Commonwealth  v.  Lafayette,  148  Mass. 
130,  19  N.  El  26,  the  syUabus  reads:  "At  the 
trial  of  a  complaint  for  an  unlawful  sale  of 
Intoxicating  liquors,  the  alleged  purchaser 
testified,  on  direct  examination,  that  upon 
going  to  the  defendant's  house,  he  found  in 
the  kitchen  the  defendant  and  a  woman  that 
he  supposed  to  be  his  wife;  that  he  poured 
rum  out  of  a  bottle  on  the  table  and  drank 
it ;  and  that  be  thereupon  threw  dowta  some 
money  and  left  the  house.  On  cross-exam- 
ination he  testified  that  he  did  not  see  the 
defendant  but  that  the  woman,  at  his  re- 
quest, brought  him  the  glass  of  rum,  and 
said:  'I  will  call  my  husband,  if  you  wish 
to  see  him;  he  is  in  the  next  room.'  The 
Judge  Instructed  the  jury  that  If  they  should 
find  that  the  wKe  sold  the  rum  as  the  agent 
of  her  husband,  the  defendant  they  could 
find  him  guilty.  Held,  that  the  purchaser's 
direct  testimony,  If  believed,  was  suflBclent 
to  warrant  a  conviction;  and  that  the  In- 
struction as  to  the  woman's  agency  was 
proper,  in  view  of  his  testimony  on  cross- 
examination." 

In  Guarreno  t.  SUte,  148  Ala.  637.  32 


South.  833,  It  was  held:  "Where,  on  a  trial 
for  an  illegal  sale  of  intoxicating  liquors, 
the  evidence  showed  that  the  sale  of  liquors 
was  made  by  the  wife  of  accused  at  his 
store,  it  was  necessary  to  connect  accused 
with  the  sale,  and  frequency  of  such  sales  by 
the  wife  at  the  store  might  authorize  the  in- 
ference that  the  liquor  was  kept  by  accused, 
and  that  in  making  the  sales  the  wife  was 
his  agent" 

In  Trometer  v.  District  of  Columbia,  24 
App.  D.  C.  247,  the  court  said: 

"3.  Under  the  third  assignment  of  error, 
which  Is  based  upon  the  refusal  of  the  trial 
judge  to  direct  a  verdict  in  favor  of  the 
defendant  on  the  whole  testimony,  the  prop- 
osition sought  to  be  established  is  that  the 
defendant  is  not  liable  in  a  criminal  action  for 
the  act  of  his  wife,  done  without  his  knowl- 
edge, consent,  authority,  or  procurement 
But  this  proposition  In  the  present  case  as- 
sumes that  as  proved  which  has  not  been 
proved,  and  which  remains  a  nlatter  of  con- 
troversy, namely,  the  author!^  of  the  wife 
to  act  for  her  husband  in  the  matter  of  the 
sale  of  the  liquor.  Substantially  the  same 
question  was  considered  by  this  conrt  In  the 
case  of  Lehman  v.  District  of  Golnmbia,  19 
App.  D.  C.  283,  and  determined  adversely 
to  the  contention  of  the  appellant  and  It  is 
unnecessary  to  repeat  the  argnm«it  of  that 
case  bete. 

"In  the  case  of  Commonwealth  y.  Hyland, 
166  Mass.  7,  28  N.  E.  1055,  the  rule  was  laid 
down  by  tlie  Supreme  Court  of  Judicature 
of  Massachusetts,  through  Mr.  Justice 
Holmes,  now  of  the  Supreme  Conrt  of  the 
United  States,  (jbat  In  a  prosecution  for 
maintaining  a  liquor  nuisance,  where  the 
evidence  showed  that  all  sales  of  liquor  had 
been  made  by  the  defendant's  wife  at  his 
bouse  or  tenement  and  the  defendant  testi- 
fied that  if  any  sales  were  made  by  his 
wife  it  was  without  hla  knowledge  or  con- 
sent while  he  was  out  of  the  state,  the  fkct 
that  he  and  hla  wife  lived  together  In  such 
tenement  was  competoit  evidence  that  she 
acted  as  his  agent  and  might  overcome  hi.s 
own  positive  testimony  to  the  contrary,  If 
the  Jury  disbelieved  that  testimony. 

"Mow,  in  the  present  case,  it  1b  perfectly 
plain  that  the  jnry  In  the  court  below,  or 
the  police  judge  acting  in  the  place  of  a 
jury,  upon  the  situation  as  It  was  disclosed 
by  the  testimony  of  the  two  policemen,  was 
fully  warranted,  If  he  believed  that  testimo- 
ny, in  inferring  an  agency  In  the  wife  from 
the  husband  to  do  precisely  what  she  did  do. 
A  presumption  of  agency  arose  from  the  cir- 
cumstances and  conduct  of  the  parties,  as  It 
may  arise  in  all  other  cases  where  the  sale 
of  the  liquor  is  not  made  directly  by  the 
proprietor  of  the  place  who  is  sought  to  be 
held  for  it  Lehman  v.  District  of  Columbia, 
10  App.  D.  C.  233.  In  the  absence  of  contra- 
veuint;  testimony,  such  presumption  takes 
the  place  of  direct  and  positive  proof.  Here 
there  waa  such  contravening  testimony;  and 
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the  question  of  agency  became  a  vital  and 
essential  element  of  controversy  In  the  case." 

In  Commonwealth  v.  Newhard,  3  Pa.  Su- 
per. Ct  215,  tbe  court  held:  "Wbere  sales 
were  made  by  defendant's  wife  to  minors, 
well  known  both  to  defendant  and  his  wife 
to  be  such,  and  where  tbere  Is  evidence  that 
the  minors  had  frequented  the  saloon  and 
bagatelle  room,  and  had  been  furnished  with 
liquor  in  his  presence,  and  the  case  is  sub- 
mitted to  the  Jury,  and  a  verdict  of  guilty 
rendered  upon  proper  Instructions  as  to  the 
bona  fides  of  defendant's  orders  forbidding 
sales  to  minors,  the  Judgment  will  not  be  dis- 
turbed." See,  also,  Commonwealth  v.  Fitz- 
gerald, 14  Gray  (Mass.)  14 ;  State  v.  Colby,  55 
N.  H.  72. 

[3]  If  tbe  sales  were  not  made  by  the  wife 
of  appellant,  as  testified  to  on  behalf  of  the 
state,  she  was  a  competent  witness  in  bis 
behalf.  His  failure  to  place  ber  upon  the 
stand,  or  to  account  for  his  failure  to  do  so, 
was  a  tacit  admissloil  of  the  truthfulness 
of  tbe  state's  testimony.  Like  Adam,  of 
old,  his  only  defense  was  that  the  woman 
did  It.  This  plea  did  not  save  Adam,  and  it 
should  not  be  permitted  to  save  appellant 
In  such  a  case  as  this,  a  husband  should  not 
be  permitted  to  hide  behind  bis  wife's  skirts. 
It  Is  true  that  she  might  be  prosecuted  also; 
but  we  think  that  the  Jury  had  a  right  to 
conclude  frop  the  evidence  that  tbe  appel- 
lant was  concerned  in  and  responsible  for 
this  attempt  to  convert  his  home  into  a  boot- 
legging Joint.  We  do  not  see  how  the  Jury, 
could  have  done  otherwise  than  convict  ap- 
pellant. The  instmctlons  of  the  court  were 
In  harmony  with  the  views  herein  expressed, 
and  it  would  be  a  waste  of  time  to  discuss 
tbem. 

Tbe  motion  for  a  rehearing  Is  therefore 
denied. 

ARMSTRONG  and  DOYLE,  JX,  concur. 


(8  Okl.  Cr.  722) 

OGEB  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Sept.  6,  1912.) 

Obiminal  Law  (§  1106*)— Atpeal  —  Pilinq 

Tbanscbipt— Time. 

Where  a  judgment  was  rendered  against 
accnsed  on  February  18,  1911,  and  the  tran- 
script on  appeal  was  not  filed  until  August  17, 
1911.  it  was  too  late  to  perfect  the  appeal, 
which  would  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {g  2890-2892;  Dec.  Dig.  | 
1106.*] 

Appeal  from  Superior  Court,  Pottawato- 
mie County;  George  C.  Abemathy,  Judge. 

Abe  Ogee  was  convicted  of  assault  and 
battery,  and  he  appeals.    Dismissed. 

W.  N.  Maben,  of  Shawnee,  and  McLain 
Taylor,  of  Tecumseh,  for  appellant  Smith 
C.  Matson,  Asst.  Atty.  6en.,  for  the  State. 


PER  CURIAM.  Appellant  was  convicted 
In  the  superior  court  of  Pottawatomie  coun- 
ty of  assault  and  battery,  and  his  punish- 
ment was  assessed  at  a  fine  of  $5. 

Judgment  was  rendered  on  the  18th  day  of 
February,  1911,  but  the  appeal  was  not  per- 
fected by  filing  a  transcript  of  the  record 
in  this  court  until  the  17tb  day  of  August, 
1911,  whldi  was  long  after  the  time  allowed 
by  law  for  perfecting  the  appeal. 

The  appeal  is  therefore  dismissed,  and 
mandate  will  issue  at  once. 


(8  OM.  Cr.  8) 
GREGG  V.  CITY  OP  KINGPISHEJR. 
(Criminal  Court  of  Appeals  of  (H^lahoma. 
Sept  8,  1912.) 

(Syllabut  by  the  Court.) 

1.  Cbjhinal  Law  (§  260*)— County  Coubts— 
Concurrent  Jurisdiction. 

County  courts  have  concurrent  jurisdiction 
with  district  courts  of  appeals  from  judgments 
of  police  courts. 

[Ed.  Note. — For  other  cages,  see  Criminal 
luew.  Cent  Dig.  gg  567-609;  Dec.  Dig.  |  260.*] 

2.  Cbiuinai.   Law   ({   1151*)— Appbai*— OoH- 
TiNUANCE— Review. 

An  application  for  a  continuance  is  ad- 
dressed to  the  sound  discretion  of  the  trial 
judge;  and  his  action  thereon  will  not  be  re- 
viewed upon  appeal,  unless  it  appears  from  tbe 
record  that  such  discretion  was  abused  to  the 
injury  of  appellant.  For. a  motion  for  a  con- 
tinuance which  was  fatally  defective,  see  opin- 
ion. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  |{  3045-3049;  Dec.  Dig.  { 
1151.*] 

(Additional  ByUabu*  hy  Editorial  Btaf.) 

3.  OniMiNAL   Law    (|   603*)— Continuanob— 
Affidavits. 

An  application  for  a  continuance,  failing 
to  show  the  exercise  of  diligence  to  secure  ab- 
sent witnesses  and  to  give  their  names,  or  state 
any  evidence  which  could  be  obtained  by  a  post- 
ponement of  the  case,  was  insufficient 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  $|  1348-1361;  Dec.  Dig.  % 
603.*) 

4.  Cbiminai,   Law    (g   589*)— Continuanob— 
Gbounds— Application. 

That  accused,  when  arrested,  was  improp- 
erly treated  by  the  deputy  sheriff  was  not 
ground  for  a  continuance. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Iaw,  Cent  Dig.  gg  1315,  1319;  Dec  Dig.  g 
589.*] 

6.  Cbiminai,  Law  (g  1166*)— Oontinuanob— 

Gboundb— PRKJUDICI!. 

It  was  not  error  to  overrule  a  motion  for 
a  continuance,  because  accnsed  was  sick  and 
unable  to  appear  in  court  at  the  trial,  where 
it  affirmatively  appeared  from  the  record  that 
be  did  appear  and  was  present  during  the  triaL 

[Ed.  Note. — For  other  cases,  see  Crimiinal 
Law,  Cent.  Dig.  gg  3100-3102,  3107-3113;  Dec 
Dig.  g  1166.*] 

Appeal  from  Kingfisher  County  Cotirt; 
John  M.  Graham,  Judge. 

Mrs.  D.  S.  Gregg  was  convicted  of  violating 
a  prohibitory  liquor  ordinance  of  tbe  City  of 
Kingfisher,  and  again  on  appeal  from  the 
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police  court  to  the  county  court,  where  her 
punishment  was  assessed  at  a  fine  of  $75  and 
imprisonment  In  the  county  jail  for  30  days, 
and  she  appeals.    Affirmed. 

D.  K.  Cunningham,  of  Kingfisher,  for  ap- 
pellant. Smith  C.  Alatson,  Asst  Atty.  Gen., 
and  J.  T.  Bradley,  City  Atty.,  of  Kingfisher, 
for  appellee. 

FURMAN,  P.  3.  First.  This  case  originat 
ed  In  the  police  court  of  the  city  of  Kingfish- 
er, where  appellant  was  convicted  for  uulaW' 
fully  conveying  malt  liquor  from  one  place 
to  another  place  within  the  limits  of  said 
city,  in  violation  of  Ordinance  -No.  1S2  of 
said  city  of  Kingfisher.  An  appeal  was  pros- 
ecuted from  this  conviction  to  the  county 
court  of  Kingfisher  county. 

[1]  In  their  brief  counsel  for  appellant  say: 
"The  county  court  had  no  Jurisdiction  to  try 
this  case,  for  the  reason  that  It  is  only  given 
power  to  try  cases  on  appeal  from  justices  of 
the  peace,  not  police  courts.  Persons  tried 
In  police  court  are  given  right  of  appeal  to 
district  court  only.  See  Snyder,  {  746.  'In 
all  cases  tried  before  police  judge  arising 
under  the  ordinance  of  the  city,  an  appeal 
may  be  taken  by  the  defendant  to  the  district 
court,'  etc.  There  Is  nothing  In  our  Constitu- 
tion that  we  have  been  able  to  find  which 
gives  the  county  court  jurisdiction  to  try 
eases  on  appeal  from  police  court  or  judge 
thereof,  nor  In  the  statutes,  except  general 
section  1979,  Snyder,  and  this  section  Is  not 
authorized  by  the  Constitution;  or.  If  it  be, 
then  there  Is  no  provision  for  the  manner  In 
which  such  appeals  may  be  taken." 

By  turning  to  section  1979,  Comp.  Laws 
1909,  counsel  will  find  the  following:  "The 
county  court  shall  have,  concurrent  with  the 
district  court,  appellate  jurisdiction  of  judg- 
ments of  justices  of  the  peace,  and  of  judg- 
ments of  police  judges  In  all  civil  and  crimi- 
nal causes." 

In  the  case  of  Meloy  v.  City  of  Woodward, 

7  Okl.  Or.  ,  120  Pac  1119,  this  question 

was  thoroughly  considered  and  discussed  by 
this  court  In  an  opinion  by  Judge  Doyle. 
After  an  elaborate  discussion  of  the  question 
and  a  review  of  all  of  the  authorities.  Judge 
Doyle  said:  "Our  conclusion  is  that  the  act 
of  June  4,  1908,  only  confers  jurisdiction  on 
county  courts  concurrent  with  district  courts 
on  appeals  from  judgments  of  police  courts." 
For  the  reasons  in  support  of  this  conclusion, 
see  case  above  referred  to. 

[2-4]  Second.  Defendant  complains  of  the 
action  of  the  county  court  In  overruling  her 
motion  for  a  continuance.  A  motion  for  a 
continuance  is  addressed  to  the  sound  discre- 
tion of  the  trial  judge;  and  hla  action  there- 
on will  not  be  reviewed  on  npi>«ul,  unless  It 
api)ear8  from  the  record  that  such  discretion 
was  abused  to  the  injury  of  appellant.  The 
motion  for  a  continuance  In  this  case  does 
not  show  that  the  least  diligence  bad  been 


used  to  secure  the  attendance  of  witnesses: 
neither  does  it  give  the  name  of  any  absent 
witness,  or  state  any  evidence  which  could  be 
obtained  by  a  postponement  of  the  case;  but 
It  is  simply  a  complaint  against  the  alleged 
manner  In  which  appellant  was  treated  by 
the  deputy  sheriff  when  arrested.  This  did 
not  constitute  the  least  ground  for  a  contin- 
uance, and  the  trial  court  did  not  err  in  over- 
ruling the  motion. 

[B]  A  further  affidavit  for  a  continuance 
was  filed,  alleging  that  appellant  was  sick 
and  unable  to  appear  In  court  and  attend  the 
trial.  This  was  also  overruled  by  the  court. 
Nothing  appears  In  the  record  which  Indi- 
cates that  the  trial  court  abused  Its  discre- 
tion In  overruling  this  application.  On  the 
contrary,  it  affirmatively  appears  from  the 
record  that  appellant  did  appear  in  court, 
and  was  present  during  the  trial  of  this 
cause. 

Third.  The  evidence  in  the  case  sustains 
the  verdict  of  the  jury  and  the  judgment  of 
the  court.  All  of  the  other  questions  present- 
ed In  the  brief  of  counsel  for  appellant  have 
been  so  often  decided  adversely  to  the  con- 
tentions therein  made  that  It  would  be  a  use- 
less consumption  of  time  to  discuss  them. 

We  find  no  material  error  in  the  record. 
The  judgment  of  the  county  court  is  there- 
fore affirmed. 

ARMSTRONG  and  DOYLE,  JJ.,  concur. 


(34  OU.  414) 
WESTERN  NAT.  INS.  CO.  v.  MARSH. 
(Supreme  Court  of  Oklahoma.    April  9,  1912.) 

(Syttalut  hy  the  Court.) 

1.  INSUBANCK    (J§    375,    389*)— FiBK    POLICT— 

Waiver  of   Stipolations— Authority   or 

Agents. 

When  a  local  agent  of  a  fire  insurance  com- 
pany, who  has  the  power  to  accept  a  risk 
and  deliver  the  policy  of  insurance,  at  and  pri- 
or to  the  time  of  the  delivery  of  the  policy,  is 
advised  and  has  fall  knowledge  of  the  fact  that 
other  insurance  upon  the  property  is  in  force, 
and  with  that  knowledge  accepts  the  premium 
and  delivers  the  policy,  snch  policy  is  binding 
upon  the  company,  notwithstanding  the  fact 
that  it  contains  a  provision  prohibiting  the  ex- 
istence of  concurrent  insurance  without  writ- 
ten consent  thereto  indorsed  on  the  policy,  and 
notwithstanding  it  contains  a  provision  that 
none  of  the  company's  officers  or  agents  can 
waive  any  of  its  provisions,  except  in  writing 
indorsed  on  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  »48-a51,  95ft-965,  1(^8,  1031: 
Dec.  Dig.  SS  375.  389.*] 

2.  Insurance  (|  046*)— Fibs  Polict— Con- 
current Insubancb  Clausk— Waiveb  — 
Burden  of  Proof. 

The  burden  of  proof  in  such  cases  rests 
upon  the  insured  to  show  that  the  agent  of  the 
insurer  was  advised  and  had  knowledge  of  the 
pre-existing  insurance. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent.  Dig.  SS  l''>55,  164;>-1668:  Dec  Dig.  { 
046.*] 
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Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Cour^  Okmulgee  Coun- 
ty;   W.  L.  Barnum,  Judge. 

Action  by  Henry  A.  Marsh  against  the 
Western  National  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Reversed  and  remanded. 

George  C.  Beidleman  and  Joe  8.  Eaton, 
both  of  Okmulgee,  for  plaintiff  in  error. 
Stanford  &  Cochran,  of  Okmulgee,  for  de- 
fendant in  error. 

AMES,  C.  The  policy  sued  on  contains 
this  provision:  "This  entire  policy,  unless 
otherwise  provided  by  agreement  indorsed 
hereon  or  added  hereto,  shall  be  void  If  the 
Insured  now  has  or  shall  hereafter  make  or 
procure  any  other  contract  of  Insurance, 
whether  valid  or  not,  on  property  covered  in 
whole  or  In  part  by  this  policy."  Also  the 
following:  "This  policy  Is  made  and  accepted 
subject  to  the  foregoing  stipulations  and 
conditions,  together  with  such  other  provi- 
sions, agreements,  or  condlfions,  as  may  be 
indorsed  hereon  or  added  hereto,  and  no  of- 
ficer, agent,  or  other  representative  of  this 
company  shall  have  power  to  waive  any  pro- 
vision or  condition  of  this  policy,  except  as 
such  by  the  terms' of  the  policy  may  be  the 
subject  of  agreement  indorsed  hereon  or  add- 
ed hereto,  and  as  to  such  provisions  and  con- 
ditions no  officer,  agent,  or  representative 
shall  have  such  power  or  be  deemed  or  held 
to  have  waived  such  provisions  or  conditions, 
unless  such  waiver.  If  any,  shall  be  written 
upon  or  attached  hereto,  nor  shall  any  privi- 
lege or  permission  affecting  the  Insurance  un- 
der this  policy  exist  or  be  claimed  by  the 
Insured  unless  so  written  or  attached."  in 
the  suit  on  the  policy  the  company  defended 
upon  the  ground  that  there  was  other  In- 
surance existing  at  and  prior  to  the  time  the 
policy  was  delivered,  and  that  consent  there- 
to was  not  indorsed  upon  the  policy.  In 
avoidance  of  this  defense,  the  plaintiff  re- 
plied by  saying  that  the  agent  of  the  com- 
pany, at  and  prior  to  the  time  of  the  de- 
livery of  the  policy,  was  advised  and  knew 
of  the  existence  of  this  other  insurance,  and 
that  on  that  account  he  was  entitled  to  re- 
cover, notwithstanding  the  failure  to  indorse 
the  consent  In  writing. 

[1]  This  presents  a  question  which  is  of 
first  Impression  In  this  state.  The  territorial 
derisions,  following  those  of  the  United 
States,  have  held  that  under  these  facts  the 
company  was  not  liable.  Liverpool,  London 
&  Globe  Ins.  Co.  ▼.  Richardson  Lumber  CCt 
11  Okl.  585,  e»  Pac.  938;  Gish  v.  Ins.  Co.  of 
North  America,  16'  Okl.  59,  87  Pac.  869,  13 
L.  R.  A.  (N.  8.)  826.  Those  cases  were  cor- 
rectly decided,  because  the  Supreme  Court 
of  the  territory  was  bound  by  decisions  of 
the  Supreme  Court  of  the  United  States,  and 
that  court  had  established  the  rule  In  North- 
em  Assurance  Co.  v.  Grand  View  Building 
AssociaUon,  183  U.  S.  308,  22  Sup.  Ct.  133, 


46  L.  Ed.  213.  Since- the  admission  of  the 
state,  the  question  has  arisen  in  several 
cases  upon  contracts  arising  prior  to  state- 
hood, and  this  court  has  followed  Northern 
Assurance  Co.  v.  Grand  View  Building  As- 
sociation because  it  controlled  the  rights  of 
the  parties  at  that  time,  but  has  expressly 
reserved  this  question  as  applied  to  cases 
arising  since  statehood.  In  Sullivan  v.  Mer- 
cantile Town  Mut.  Ins.  Co.,  20  Okl.  460, 
463,  94  Pac.  676,  129  Am.  St.  Rep.  761,  this 
court,  In  referring  to  Northern  Assurance 
Co.  V.  Grand  View  Building  Ass'n,  sa-y: 
"While  we  do  not  wish  to  be  understood 
as  saying  that  it  is  our  opinion  that  the 
doctrine  announced  in  that  case  is  in  har- 
mony with  the  weight  of  authorities  upon  this 
question,  or  that  It  Is  supported  by  the  bet- 
ter reasoning,  yet  on  account  of  the  fact  that 
the  rule  announced  in  said  case  was  the  law 
controlling  the  courts  in  the  Indian  Territory 
at  the  time  of  the  trial  of  the  case  at  bar 
we  are  constrained  to  follow  in  this  case  the 
rule  announced  therein."  In  State  Mut  Ins. 
Co.  V.  Craig,  27  Okl.  90,  111  Pac.  325,  the 
same  conclusion  was  reached,  but  subject  to 
the  same  reservation;  the  opinion  In  this 
case  quoting  the  reservation  from  Sullivan 
V.  Mercantile  Town  Mut.  Ins.  Co.,  supnu 
Phoenix  Ins.  Co.  r.  Ceaphus,  29  Okl.  606,  119 
Pac.  583,  follows  this  rule,  but  with  the 
same  reservation. 

This  case,  however,  arose  after  the  admis- 
sion of  the  state,  and  we  are  no  longer  bound 
by  the  decision  in  Northern  Assurance  Co.  v. 
Grand  View  Building  Association,  although 
we  very  frankly  concede  that  the  argument 
of  that  case  Is  very  powerful,  and  the  per- 
suasive force  of  the  decisions  of  that  emi- 
nent court  have  great  weight  with  us  as  au- 
thority. Massachusetts  •adopts  the  same  rale 
as  the  Supreme  Court  of  the  United  States. 
Parker  v.  Rochester  German  Ins.  Co.,  162 
Mass.  479.  39  N.  E.  179;  Putnam  Tool  Co,  v. 
Pltchburg  Mut.  P.  Ins.  Co.,  145  Mass.  265,  13 
N.  E.  902;  Pendar  v.  Am.  Mut.  Ins.  Co.,  12 
Cush.  (Mass.)  469;  Worcester  Bank  ▼,  Hart- 
ford F.  Ins.  Co.,  11  Cusb.  (Mass.)  263,  59  Am. 
Dec.  145.  We  believe,  though,  that  all  the 
other  states  hold  that,  where  the  local  agent 
Is  advised  and  had  knowledge  of  the  existing 
Insurance  at  the  time  he  writes  and  delivers 
the  policy,  the  company  is  bound,  notwith- 
standing the  want  of  a  written  indorsement. 
Various  rea.sons  are  assigned  by  the  courts 
for  this  conclusion,  and  we  do  not  feel  that 
It  is  necessary  for  us  to  undertake  to  analyze 
the  decisions.  There  are  exhaustive  notes 
on  the  subject  in  connection  with  Gish  v. 
Ins.  Co.  of  North  America,  16  Okl.  59,  87 
Pac.  869,  as  reported  In  13  L.  R.  A.  (N.  S.) 
827,  and  the  case  of  Unapa  v.  Metropolitan 
Life  Ins.  Co.,  150  Mich.  407,  114  N.  W.  380, 
as  reported  in  16  L.  R.  A.  (N.  8.)  1165,  121 
Am.  St.  Rep.  627,  and  Johnson  v.  iEtna  Ins. 
Co.,  123  Gtt.  404,  51  S.  E.  330,  as  reported  In 
107  Am.  St  Rep.  92,  the  note  beginning  on 
page  9d. 
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It  seems  to  us  that  the  local  agent  of  thd 
company,  who  has  authority  to  make  the 
contract  of  Insurance  and  to  indorse  the  com- 
pany's consent  to  this  provision  upon  the  con- 
tract, is  the  company's  representative  for 
the  purpose  of  waiving  such  an  indorsement 
Indeed,  in  the  policy  sued  on,  which  appears 
to  be  signed  by  the  president  and  secretary 
of  the  company,  it  Is  expressly  provided: 
"But  this  policy  shall  not  be  valid  until  coun- 
tersigned by  the  duly  authorized  agent  of  the 
company  at  Morris,  Oklahoma."  If,  there- 
fore, this  agent  had  authority  to  make  the 
contract  of  insurance,  and  authority  to  in- 
dorse thereon  the  consent  of  the  company 
to  the  existence  of  other  insurance.  It  seems 
to  ns  that  when  he  is  advised  of  this  other 
Insurance,  and  has  full  knowledge  thereof, 
and  executes  and  delivers  the  contract  and 
receives  the  premium  from  the  Insured,  the 
company  is  bound  by  his  knowledge,  and  that 
it  Is  Immaterial  whether  we  call  it  a  waiver 
or  an  estoppel,  or  any  other  name;  and  this 
conclusion  has  been  reached  by  the  highest 
courts  of  the  following  states:  Alabama,  Ark- 
ansas, California,  Colorado,  Connecticut,  Flor- 
ida, Georgia,  Illinois,  Indiana,  Indian  Terri- 
tory, Idaho,  Iowa,  Kansas,  Kentucky,  Louis- 
iana, Maine,  Maryland,  Michigan,  Minnesota, 
Mississippi,  Missouri,  Nebraska,  New  Hamp- 
shire, New  Jersey,  New  York,  North  Caro- 
lina, Ohio,  Oregon,  Pennsylvania,  Rhode  Is- 
land, South  Carolina,  South  Dakota,  Tennes- 
see, Texas,  Utah,  Vermont,  Virginia,  Wash- 
ington, West  Virginia,  Wisconsin,  and  Wyom- 
ing. Cowart  V.  Capital  City  Ins.  Co.,  114 
Ala.  356,  22  South.  574 ;  Pope  v.  Glens  FaUs 
Ina.  Co.,  130  Ala.  356,  30  South.  496;  Triple 
Link  M.  Ins.  Ass'n  v.  Williams,  121  Ala. 
138,  26  South.  19,  71  Am.  St  Rep.  34;  West 
em  Assur.  Co.  v.  Stoddard,  88  Ala.  606,  7 
South.  379;  State  Mut  Ins.  Co.  v.  Latour- 
ette,  71  Ark.  242,  74  S.  W.  300,  100  Am.  St 
Rep.  63;  German-American  Ins.  Co.  v. 
Humphrey,  62  Ark.  348,  35  S.  W.  428,  54  Am. 
St  Rep.  297;  Dwelling  Bouse  Ins.  Co.  -t. 
Brodle,  52  Ark.  11,  U  S.  W.  1016,  4  L.  R.  A. 
458;  Allen  v.  Home  Ins.  Co.,  133  CaL  29,  65 
Pac.  138;  Breedlove  v.  Norwich  Union  Fire 
Ins.  Soc.;  124  CaL  164,  56  Pac.  770;  Farnum 
V.  Phoenix  Ins.  Co.,  83  Cal.  246,  23  Pac.  869, 
17  Am.  St  Rep.  233;  West  Coast  Lumber 
Co.  T.  State  Ins.  Co.,  98  Cal.  602,  33  Pac. 
258;  Kruger  t.  Western  Fire  Ins.  Co.,  72 
Cal.  91,  13  Paa  156, 1  Am.  St  Rep.  42;  Amer- 
ican Cent  Ins.  Co.  v.  Donlon,  16  Colo.  App. 
416,  66  Pac  249;  German  Ins.  Co.  v.  Hay- 
den,  21  Colo.  127,  40  Pac.  453,  62  Am.  St 
Rep.  206;  Farmers'  &  Merchants'  Ins.  Go. 
v.  Nixon,  2  Colo.  App.  265,  30  Pac  42 ;  Hart- 
ford Fire  Ins.  Co.  v.  Redding,  47  I<la.  248, 
37  South.  62,  67  L.  R.  A.  618,  110  Am.  St 
Rep.  118 ;  Johnson  t.  .a:tna  Ins.  Co.,  123  Ga. 
404,  61  S.  E.  339, 107  Am.  St  Rep.  92;  Swain 
v.  Macon  Fire  Ins.  Co.,  102  Ga.  96,  29  S.  B. 
147;  Phoenix  Ins.  Co.  v.  Searles,  100  Ga.  97, 
27  S.  K.  779;  Mechanics'  &  Traders'  Ins.  Co. 


of  New  Orleans  r.  Mutual  Real  Estate  Bafld- 
ing  Ass'n,  98  Ga.  262,  25  S.  E.  457 ;  German- 
American  Ins.  Co.  V.  Paul,  5  Ind.  T.  703,  &3 
S.  W.  60 ;  Allen  ▼.  Phoenix  Ins.  Co.,  12  Idaho, 
653,  88  Pac  246,  8  L.  R.  A.  (N.  S.)  903,  10 
Ann.  Cas.  328;  Orient  Ins.  Co.  v.  McKnlght 
197  lU.  190,  64  N.  EI.  339;  Security  Trust 
Co.  V.  Tarpey,  182  in.  52,  64  N.  E.  1041; 
Phoenix  Ins;  Co.  v.  Hart,  149  Vl  513,  36  N. 
E.  990 ;  Germanla  Fire  Ins.  Co.  v.  Hick,  125 
111.  361,  17  N.  E.  792,  8  Am,  St  Rep.  384; 
German-Americaa  Ins.  Co.  v.  Yeagley,  16?> 
Ind.  666,  71  N.  E.  897,  2  Ann.  Cas.  275;  Farm- 
ers' Ins.  Ass'n  v.  Reavls,  163  Ind.  321,  70 
N.  E.  518,  71  N.  E.  905;  Havens  t.  Home 
Ins.  Co.,  lU  Ind.  90,  12  N.  B.  137,  60 
Am.  Rep.  689;  Home  Ina.  Co.  ▼.  Doke, 
84  Ind.  253 ;  Gumett  t.  Atlas  Mut  Ins.  Co.. 
124  Iowa,  647,  100  N.  W.  642;  Brb  ▼.  Fideli- 
ty Ins.  Co.,  99  Iowa,  727,  69  N.  W.  261; 
Hagan  t.  Merchants',  etc,  In&  Co.,  81  Iowa, 
321,  46  N.  W.  1114,  25  Am.  St  Rep.  493; 
Miller  V.  Hartford  Fire  Ins.  Co.,  70  Iowa, 
704,  29  N.  W.  411;  Hartford  Fire  Ins.  Co.  v. 
McCarthy,  69  Kan.  655,  77  Pac  90;  Holen 
T.  Nat  Fire  In&  Co.  of  Hartford,  Conn.,  80 
Kan.  127,  102  Pac  62;  German  Ins.  Co.  v. 
Gray,  43  Kan.  497,  23  Pac  637,  8  Ii.  R.  A. 
70,  19  Am.  St  Rep.  150;  Continental  Ina.  Go. 
of  N.  Y.  V.  Pearce,  39  Kan.  396,  18  Pac  291, 
7  Am.  St  Rep.  657;  Niagara  Fire  Ins.  Go.  v. 
Johnson,  4  Kan.  App.  16,  45  Pac  789;  Phoe- 
nix Ins.  Co.  T.  Spiers,  87  Ky.  286,  8  S.  W. 
453;  London  &  Lancashire  Eire  Ins.  Co.  v. 
Gerteisen,  106  Ky.  815,  51  S.  W.  617 ;  Bmm- 
fleld  ▼.  Ins.  Co..  87  Ky.  122,  7  S.  W.  883; 
Mongean  v.  Liverpool  &  London  Ins.  Co.,  128 
La.  654,  55  South.  6;  Blgelow  ▼.  Granite 
State  Fire  Ins.  Co.,  94  Me.  39,  46  Atl.  808; 
HUton  v.  Phoenix  Assur.  Co.,  92  Me.  272,  42 
Atl.  412 ;  Hartford  Fire  Ins.  Ca  t.  Keating, 
86  Md.  130,  38  Aa  29,  63  Am.  St  R^.  499 ; 
Maryland  Ftre  Ins.  Co.  v.  Gnsdorf,  43  Md. 
506;  National  Fire  Ins.  Co.  t.  Crane,  16 
Md.  260,  77  Am.  Dec  288;  Morgan  v.  lU. 
Ins.  Co.,  130  Mich.  427,  90  N.  W.  40;  Beebe 
T.  Ohio  Farmers'  In&  Cb.,  93  Mich.  514,  53 
N.  W.  818,  18  L.  R.  A.  481,  32  Am.  St  Bep. 
619 :  Fanners'  Mat  IHre  Ins.  Co.  ▼.  Oargett, 
42  Mich.  289,  S  N.  W.  954;  Mich.  State  Ins. 
Ca  ▼.  Lewis,  30  Mich.  41;  Andrus  t.  Mary- 
land Casualty  Co.,  81  Minn.  358,  98  N.  W. 
200;  In  re  Millers'  &  Manufactarers'  Ins. 
Co.,  97  Minn.  98,  106  N.  W.  485,  4  L.  R.  A. 
(N.  S.)  231,  7  Ann.  Cas.  1144;  Brandup  v.  St 
Paul  F.  &  M.  Ins.  Co.,  27  Minn.  393,  7  N.  W. 
735 ;  Southern  Ins.  Co.  t.  Stewart  (Miss.)  30 
South.  755;  Home  Ins.  Co.  ▼.  Gibson,  72 
Miss.  68,  17  South.  13;  Equitable  F.  Ins. 
Co.  T.  Alexander  (Miss.)  12  South.  25;  Thomp- 
son T.  Traders'  Ins.  Co.,  169  Mo.  12,  68  S.  W. 
889;  Cagle  v.  ChllUcothe  Town  Mut  Kre 
Ins.  Co.,  78  Mo.  App.  431 ;  Williams  v.  Bank- 
ers' &  Merchants'  Town  Mut.  Fire  Ins.  Co., 
73  Mo.  App.  607;  Parsons  v.  Knoxvllle  F. 
Ins.  Co.,  132  Mo.  583,  31  S.  W.  117,  34  S.  W. 
476;   Hamilton  v.  Insurance  Co.,  94  Mo.  ^3, 
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7  S.  W.  261;  Hartford  Fire  Ins.  Co.  v.  Land- 
fare,  63  Neb.  559,  88  N.  W.  779;  Home  Fire 
Ins.  Co.  V.  Hammang,  44  Neb.  566,  62  N.  W. 
883;  Inaurance  Co.  v.  Covey,  41  Neb.  724, 
60  N.  W.  12;  Spalding  v.  New  Hampshire 
Fire  Ins.  Co.,  71  N.  H.  441,  52  Atl.  858; 
Hadley  v.  Insurance  Co.,  55  N.  H.  110;  Pat- 
ten V.  Merchants',  etc.,  M.  F.  Ins.  Co.,  40  N. 
H.  375;  Redstrake  t.  Cumberland  Mut  F. 
Ins.  Co.,  44  N.  J.  lAW,  294 ;  Lewis  v.  Ooard- 
lan  F.  &  L.  Assur.  Co.,  181  N.  T.  892,  74 
N.  B.  224,  106  Am.  St  Rep.  657 ;  Benjamin 
T.  Palatine  Ins.  Co.,  177  N.  Y.  588,  70  N.  B. 
1095;  Wood  v.  Am.  F.  Ins.  Co.,  149  N.  T. 
382,  44  N.  B.  80,  62  Am.  St.  Rep.  733;  For- 
ward v.  Continental  Ins.  Co.,  142  N.  T. 
382,  37  N.  E.  615,  25  L.  R.  A.  637;  Cowell 
V.  Phoenix  Ins.  Co.,  126  N.  0.  684,  36  8. 
B.  184;  Clapp  v.  Farmers*  Mut.  Fire  Ins. 
Ass'n,  126  N.  C.  388,  35  S.  B.  617;  Follette 
V.  Mut.  Accident  Ass'n,  110  N.  C.  877,  14  S. 
B.  923,  15  L.  R.  A.  668,  28  Am.  St  Rep.  603; 
Ombbs  V.  North  Carolina  Home  Ins.  Co.,  108 
N.  C.  472,  18  S.  B.  236,  23  Am.  St  Rep.  62; 
Hartford  Protection  Co.  v.  Harmer,  2  Ohio 
St  452,  68  Am.  Dec.  684;  Koshland  v.  Home 
Ins.  Ca,  81  Or.  321,  49  Pac.  864,  50  Pac.  567; 
Arthur  v.  Palatine  Ins.  Co.,  35  Or.  27,  67 
Paa  62,  76  Am.  St  Rep.  450;  McGonlgle 
T.  Susquehanna  Mut  Fire  Ins.  Co.,  168  Pa. 
1,  81  AtL  868;  Mentz  T.  Lancaster  F.  Ins. 
Co.,  70  Pa.  475;  Davis  t.  Fireman's  Fund 
Ins.  Co.,  6  Pa.  Super.  Ct  506;  Id.,  28  Plttsb. 
Leg.  J.  (N.  S.)  91 ;  Id.,  40  Wkly.  Notes  Cas. 
(Pa.)  669;  Reed  v.  Equitable  F.,  etc.,  Co., 
17  R.  I.  785,  24  AU.  833,  18  L.  R.  A.  496; 
Flndd  V.  Equitable  Life  Assur.  Soc.,  75  S.  C. 
315,  55  S.  B.  762;  Pearlstlne  v.  PhoenU  Ins. 
Co.,  74  S.  C.  246,  64  S.  B.  372;  McBryde  v. 
S.  C.  Mut  Ins.  Co.,  56  S.  C.  689,  33  S.  B. 
729,  74  Am.  St  Rep.  769 ;  Graham  v.  Ameri- 
can Fire  Ins.  Co.,  48  S.  C.  195,  26  S.  B.  323, 

59  Am.  St  Rep.  707;  Vesey  v.  Commercial 
Union  Assur.  Co.,  18  S.  D.  632,  101  N.  W. 
1074;  .3Stna  Life  Ins.  Co.  ▼.  Fallow,  110 
Tenn.  720,  77  S.  W.  937;  Home  Ins.  Co.  v. 
Stone  River  Nat  Bank,  88  Tenn.  369,  12 
S.  W.  915;  Continental  Ins.  Co.  v.  Cummings, 
98  Tex.  115,  81  S.  W.  705;  Continental  F. 
Ass'n  v.  Norrls,  30  Tex.  Civ.  App.  299,  70 
S.  W.  769;  Hartford  Fire  Ins.  Co.  v.  Post 
25  Tex.  Civ.  App.  428,  62  S.  W.  140;  Wagner 
V.  Westchester  Fire  Ins.   Co.,  92  Tex.  549, 

60  8.  W.  560;  Morrison  v.  Ins.  Co.  of  North 
America,  69  Tex.  353,  6  S.  W.  605,  5  Am.  St. 
Rep.  63;  Osborne  v.  Phenlx  Ins.  Co.,  23 
Utah,  428,  64  Pac.  1103 ;  West  v.  Norwltch 
Union  Fire  Ins.  Soc.,  10  Utah,  442,  87  Pac. 
685 ;  Tarbell  v.  Vt  Mut  F.  Ins.  Co.,  63  Vt 
63,  22  AU.  633;  Ring  v.  Windsor  Co.  Mut 
F.  Ins.  Co.,  51  Vt  563:  Westchester  F.  Ins. 
Co.  V.  Ocean  View  Pleasure  Pier  Co.,  106  Va. 
633,  56  8.  B,  584;  Ga.  Home  Ins.  Co.  v. 
Ooode,  96  Va.  751,  80  S.  B.  366;  Mutual 
Fire  Ins.  Co.  v.  Ward,  95  Va.  231,  28  8.  E. 
209;   Mesterman  r.  Home  Mut  Ins.  Co.,  6 


Wash.  624,  32  Pac  458,  34  Am.  St  Rep.  877; 
Henschel  v.  Hamburg-Magdeburg  F.  Ins.  Co., 
4  Wash.  817,  30  Pac.  736;  Medley  v.  German 
Alliance  Ins.  Co.,  55  W.  Va.  842,  47  S.  B. 
101,  2  Ann.  Cas.  99;  Woolpert  v.  Franklin 
Ins.  Co.,  42  W.  Va.  647,  26  S.  B.  521 ;  Coles 
V.  Jefferson  Ins.  Co.,  41  W.  Va.  261,  23  S.  EI. 
732;  Welch  v.  Fire  Ass'n  of  Philadelphia, 
120  Wis.  456,  98  N.  W.  227;  Trustees  of  St 
Clara  Female  Academy  v.  Northwestern  Nat. 
Ins.  Co.,  98  Wis.  257,  73  N.  W.  767;  Schnltz 
V.  Caledonian  Ins.  Co.,  Edinburgh,  Scot,  94 
Wis.  42,  68  N.  W.  414;  Kahn  v.  Traders'  Ins. 
Co.,  4  Wyo.  419.  34  Pac  1059,  62  Am.  St 
Rep.  47. 

We  feel  that  this  rule,  established  by  sucb 
an  overwhelming  weight  of  authority,  should 
be  followed  by  us,  and  we  are  the  more 
ready  to  do  so  because  it  accords  with  our 
sense  of  Justice.  Indeed,  this  result  is  fore- 
shadowed by  the  decisions  of  this  court  In 
Arkansas  Ins.  Co.  v.  Cox,  21  Okl.  873,  9S 
Pac.  532,  20  L.  R.  A.  (N.  8.)  775,  129  Am. 
St  Rep.  808,  and  In  Port  Huron  Engine  & 
Thresher  Co.  v.  Ball,  118  Pac.  393.  In  Ar- 
kansas Ins.  Co.  V.  Cox,  21  Okl.  page  880, 
98  Pac.  page  555,  20  L.  R.  A.  (N.  S.)  775, 
129  Am.  St.  Rep.  808,  it  is  said:  "Defendant 
insists  that  the  answers  of  plaintiff  in  bis 
application  as  to  his  interest  In  the  dwelling 
house  and  barn  insured  and  the  land  on 
which  the  same  was  situated  were  false,  and 
that  he  did  not  have  the  unconditional  and 
sole  ownership,  both  legal  and  equitable,  of 
the  property,  and  that  he  was  not  the  owner 
of  the  fee-simple  tlUe  to  the  land  on  which 
said  buildings  were  situated,  and  that  by 
reason  of  such  facts  the  policy,  under  tJie 
provision  thereof  quoted  supra,  was  void. 
There  was  no  misrepresentation  by  plaintiff 
in  his  application  as  to  who  owned  the  legal 
title  to  the  land  on  which  the  property  was 
situated.  His  answer  to  the  questions  in 
the  application  discloses  that  the  same  was 
held  in  the  name  of  R.  L.  Folsom.  This  fact 
was  known  to  the  insurance  company  by  the 
written  application  of  plaintiff,  containing 
such  answer,  being  before  the  company  at 
the  time  It  issued  the  policy  sued  on;  and 
the  company,  having  with  full  knowledge 
Issued  the  policy  to  plaintiff,  cannot  now  In- 
sist upon  the  clause  in  the  policy  requiring 
the  Insured  to  be  the  unconditional  and  sole 
owner  of  the  legal  titie,  but  will  be  held  to 
have  waived  such  condition.  The  law  will 
not  permit  it  with  full  knowledge  of  the 
condition  of  the  legal  titie  to  the  land  on 
which  the  insured's  property  was  located,  to 
accept  the  application  and  tiie  premium  note 
given  by  the  insured  in  payment  of  the  pre- 
mium on  the  policy,  and  to  insert  in  the 
policy  a  provision  -  contrary  to  the  oondl- 
tions  of  the  titie  as  represented  by  the  ap- 
plication by  which  It  may  defeat  the  right 
of  recovery  in  case  of  loss.  German-Amer- 
ican Ins.  Co.  V.  Paul,  6  Ind.  T.  703,  83  S.  W. 
60;  Allen  v.  Phoenix  Ins.  Co.,  12  Idaho,  653,  * 
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«8  Pac.  245,  8  L.  R.  A.  (N.  S.)  903  [10  Ann. 
Cas,  328]." 

In  Port  Huron  Engine  &  Thresher  Co.  t. 
Ball,  the  second  paragraph  of  the  syllabus 
Is  as  follows:  "Provisions  in  a  contract  of 
sale  of  machinery,  requiring  the  purchaser, 
if  not  satisfied  with  the  machinery  at  the 
end  of  the  first  day,  to  notify  the  company  at 
Its  home  office  and  give  It  time  to  send  me- 
chanics to  operate  the  machine,  and  further 
providing  that,  if  the  purchaser  is  not  sat- 
isfied after  the  test  is  made  by  these  me- 
chanics, he  shall  procure  some  other  machine 
for  a  competitive  test,  and  further  providing 
that  none  of  the  conditions  of  the  contract 
may  be  waived,  except  In  writing,  signed  by 
an  officer  of  the  seller,  may  all  be  waived 
by  the  seller,  if  In  response  to  an  Informal 
notice  It  sends  agents  to  examine  and  test 
the  machinery,  who  make  promises  of  re- 
pairs and  adjustments,  upon  which  the  pur- 
chaser relies  In  future  dealings  with  the 
seller." 

Upon  the  importance  of  adopting  a  rule 
established  by  the  great  weight  of  author- 
ity, this  court.  In  Lutz  t.  Talequah  Water 
Co..  29  OW.  171,  173,  118  Pac.  128,  129  (36 
L.  R.  A.  [N.  S.]  568),  observes:  "True  It  Is, 
aa  suggested  by  counsel,  there  are  nearly  50 
appellate  courts  In  this  nation,  each  and  all 
industriously  grinding  out  its  grist  of  prec- 
edent. But  the  hopeful  observation  is  to 
be  Indulged  In  this  connection  that  of  late 
years  the  universal  dissemination  among 
these  courts  of  the  conclusions  reached  by 
all  has  had  a  very  marlied  tendency  toward 
bringing  uniformity  out  of  Judicial  prece- 
dents, where  before  there  had  been  conflict 
Thus,  by  the  very  force  of  the  weight  of 
authority  and  precedent,  a  uniform  code  and 
system  of  Jurisprudence  Is  being  gradually 
•Tolved.  As  a  political  body  or  nation,  we 
have  numerous  Jurisdictions,  yet  the  lines 
separating  them  are  merely  arbitrary  and 
artificial.  As  a  people,  we  have  a  common 
destiny;  we  are  one,  with  one  life,  one  lan- 
guage, one  great  system  of  commercialism, 
and,  manifestly,  for  the  peace,  tranquility, 
economy,  and  general  welfare  of  all.  but 
one  set  of  laws  or  rules  of  action  should  ob- 
tain. There  Is  no  reason  why  the  crossing 
of  a  state  line  should  change  the  legal  re- 
lations, obligations,  or  duties  which  one  citl- 
sen  owes  to  another,  and  that  It  does  so  is 
distracting  and  wasteful,  and  leads  to  loss, 
dissent,  nncertalnty." 

[2]  The  burden  of  proof,  however,  clearly 
rests  upon  the  plaintiff  to  prove  the  facts 
upon  which  be  relies  for  the  waiver.  29 
Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  1095.  As 
there  was  no  evidence  whatever  upon  the 
subject.  It  was  error  to  submit  the  case  to 
the  Jury,  and  for  this  reason  the  case  must 
be  reversed. 

As  the  other  errors  assigned  are  not  neces- 
sary to  a  decision  of  this  case,  and  as  they 


may  not  arise  upon  a  new  trial,  it  will  not 
be  necessary  to  consider  them. 

The  case  should  be  reversed,  and  remand- 
ed for  a  new  trial. 

PER  CURIAM.     Adopted  in  whole. 


fU  Okl.  44f) 

mSURANCB  CO.  OF  NORTH  AMERICA  ▼. 

LITTLE. 
(Sapreme  Court  of  Oklahoma.    May  14,  1912.) 

fSyttalut  &y  the  Court.) 

1.  New  Trial  (J  18*)— Questions  Revikwa- 

BLK — DEMURBEB  to  EVIDENCE. 

A  ruling  on  a  demurrer  to  the  evidence  be- 
ing a  decision  occurring  at  the  trial,  and  to  re- 
view which,  on  appeal,  a  motion  for  a  new  trial 
is  necessary,  it  follows  that,  although  the  trial 
court  sustained  a  demurrer  to  the  evidence,  yet. 
upon  a  motion  for  new  trial  being  filed,  the 
court  has  power  to  grant  it. 

[Ed.  Note. — For  other  cases,  see  New  TriaL 
Cent.  Dig.  {{  24-29;   Dec.  Dig.  |  ia«] 

2.  IssuKANOE  (§  376*) — Local  Aob!<t — Axr- 

THORITY    —    ACCEPTANCK    OF    RiSK — ^INCUM- 
BRANCES— Waiver. 

When  a  local  agent  of  a  fire  insurance  com- 
pany, who  has  the  power  to  accept  a  risk  and 
deliver  the  policy  of  insurance,  at  and  prior  to 
the  time  of  the  delivery  of  the  policy,  is  advised 
and  has  full  knowledge  of  the  fact  that  a  por- 
tion of  the  property  insured  is  incumbered  by  a 
chattel  mortgage,  and  with  that  knowledge  ac- 
cepts the  premium  and  delivers  the  policy,  such 
poUcy  is  binding  upon  the  company  notwith- 
standing it  contains  a  provision  that  none  of  the 
company's  officers  or  agents  can  waive  any  of 
its  provisions,  except  in  writing  indorsed  on  the 
policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {$  952-955;    Dec.  Dig.  {  376.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Jefferson  Coimty  Court;  G.  M. 
Bond,  Judge. 

Action  by  S.  R.  Little  against  the  Insur- 
ance Company  of  North  America.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Burwell,  Crockett  &  Johnson,  of  Okla- 
homa City,  for  plaintiff  in  error.  C.  A.  Mc- 
Brian,  of  Ryan,  for  defendant  in  error. 

BREWER,  0.  This  Is  a  suit  on  a  fire 
Insurance  policy,  dated  and  issued  on  Decem- 
ber 8,  1908,  for  the  sum  of  $750.  Suit  was 
filed  thereon  April  19,  1909,  in  the  county 
court  of  Jefferson  county,  by  S.  R.  Little, 
defendant  in  error,  who  was  plaintiff  below, 
against  the  Insurance  Company  of  North 
America.,  plaintiff  In  error,  which  was  de- 
fendant below.  On  Octolier  8,  1909,  the  suit 
was  tried  to  a  Jury,  and  at  the  conclusion  of 
plaintiff's  testimony  the  defendant  demurred 
to  the  evidence,  and  the  demurrer  was  sus- 
tained by  the  court.  Plaintiff,  on  the  11th 
of  October,  1909,  filed  a  motion  asking  that 
the  ruling,  decision,  and  Judgment  ot  the 
court  in  sustaining  the  demurrer  to  the  evi- 
dence be  set  aside,  and  that  he  be  granted 
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a  new  trial.  This  motion  for  a  new  trial 
*Fas  sustained  by  the  court,  and  on  Janu- 
ary 5,  1910,  the  cause  was  again  tried  by 
the  court,  a  jury  having  been  waived  by  the 
parties,  and  a  Judgment  was  rendered  In 
favor  of  the  plaintiff  for  the  amount  stated 
In  the  policy.  Motion  for  new  trial  was 
overruled  by  the  court,  and,  exceptions  be- 
ing saved,  the  cause  comes  here  for  review. 

Numerous  assignments  of  error  are  set  out 
In  the  petition  In  error,  but  the  plaintiff  In 
error  has  presented  and  urged  In  its  brief 
but  two  general  propositions  in  which  It 
claims  reversible  error  may  be  found.  They 
are,  first,  that,  after  having  sustained  a  de- 
murrer to  the  evidence  at  the  first  trial,  the 
court  was  without  power  to  grant  a  new  tri- 
al, and  that  in  doing  so  It  committed  reversi- 
ble error;  second,  that  the  court  erred  in 
the  admission  of  parol  evidence  in  contra- 
diction of  the  terms  of  the  policy,  by  allow- 
ing plaintiff  to  prove  that  at  the  time  and 
prior  to  the  issuance  of  the  policy  the  issu- 
ing agent  knew,  and  was  informed  by  the 
insured,  that  one  of  the  five  billiard  tables 
covered  by  the  Insurance  had  an  Incum- 
brance upon  it.  We  will  dispose  of  the 
questions  In  their  order. 

[1]  The  contention  of  plaintiff  in  error  as 
to  the  first  question  argued  is  clearly  and 
forcibly  stated  in  its  brief,  from  which  we 
quote:  "The  trial  court,  when  It  rendered 
Judgment  In  favor  of  the  defendant  after 
sustaining  the  defendant's  demurrer  to  the 
plaintiff's  evidence,  finally  disposed  of  the 
case,  and  Its  Judgment  became  a  final  Judg- 
ment, and  as  there  was  no  verdict,  report,  or 
decision  of  a  Jnry,  referee,  or  court,  upon 
any  issue  of  fact,  no  motion  for  a  new  trial 
was  authorized  or  permitted,  and  the  only 
remedy  open  to  the  plaintiff  was  to  prose- 
cute an  appeal  to  the  Supreme  Court  of  the 
state  of  Oklahoma,  and  by  falling  to  prose- 
cute such  an  appeal  the  former  Judgment  of 
the  trial  court  became  final,  conclusive,  and 
binding  upon  both  the  parties  to  the  action. 
When  the  court  entered  the  order  which  pur- 
ported to  grant  a  new  trial,  it  attempted  to 
do  something  which  it  had  no  power  to  do." 
This  contention  cannot  be  sustained  under 
the  decisions  of  this  court,  and  of  the  state 
of  Kansas,  from  which  our  Practice  Act 
came.  It  has  been  several  times  held,  both 
in  this  state  and  in  Kansasr,  that  a  demurrer 
to  the  evidence  and  a  ruling  thereon  are 
merely  steps  in.  the  progress  of  the  trial, 
and  that  such  a  ruling  is  a  decision  occurring 
at  the  trial,  made  during  the  progress  of 
the  trial,  to  review  which  a  motion  for  a 
new  trial  must  have  been  filed  and  overruled, 
and  exceptions  saved.  This  Is  the  effect  of 
the  recent  decisions  of  this  court. 

In  the  case  of  Stump  v.  Porter  (Okl.)  120 
Pac.  G39,  there  was  a  trial  before  a  Jury, 
and  at  the  conclusion  of  the  plaintUTg  evi- 
dence the  defendant  demurred  thereto.  Tbe 
demurrer  was  overruled,  and  exceptions  tak- 
en.   The  action  of  tbe  court  in  this  regard 


was  sought  to  be  reviewed  in  this  court  on 
appeal.  In  disposing  of  the  matter  the  court 
say:  "They  are  not  available  to  him,  how- 
ever, for  the  reason  that  he  failed  to  file, 
have  considered,  and  passed  upon  any  mo- 
tion for  a  new  trial;  and  the  well-established 
rule  is  that  the  ruling  on  a  demurrer  to  the 
evidence  is  a  decision  occurring  on  the  trial, 
and,  in  order  to  enable  the  Supreme  Court  to 
review  such  ruling.  It  Is  necessary  that  a 
motion  for  a  new  trial  be  made  and  filed 
within  the  time  prescribed  by  law."  It  fol- 
lows that  a  motion  for  a  new  trial  was  nec- 
essary and  proper  to  be  filed  in  the  lower 
court,  and  that  the  court  had  power  to  act 
on  it,  either  granting  the  same,  as  was  done 
in  this  case,  or  by  overruling  it  Ardmore 
Oil  &  Milling  Oo.  V.  Doggett  Grain  Co.,  122 
Pac.  241  (not  yet  ofilclally  reported);  Gruble 
V.  Ryan  et  al.,  23  Kan.  195;  Pratt  v.  Kel- 
ley,  24  Kan.  110;  Norrls  v.  Evans,  39  Kan. 
668,  18  Pac.  818;  Lott  v.  K.  C,  Ft  S.  &  G. 
R.  Co.,  42  Kan.  293,  21  Pac.  1070;  Coy  v. 
Mo.  Pac.  Ry.  Co.,  69  Kan.  321,  76  Pac.  844. 

[2]  2.  The  second  contention  of  plaintiff 
in  error  would  be  sound  under  the  decisions 
of  the  territorial  Supreme  Court  in  London 
&  Globe  Ins.  Co.  v.  Richardson  Lumber  Co., 
11  Okl.  583,  69  Pac.  938,  and  Glsh  v.  Insur- 
ance Co.  of  North  America,  16  Okl.  59,  87 
Pac.  869,  13  L.  R.  A.  (N.  S.)  826,  which  cases 
followed  the  rule  announced  by  the  Supreme 
Court  of  the  United  States  in  Northern  As- 
surance Company  v.  Grandview  Building 
Ass'n,  183  U.  S.  308,  22  Sup.  Ct  133,  46  L. 
Ed.  213,  and  also  under  tbe  decisions  of  this 
court  rendered  In  cases  arising  prior  to 
statehood.  Sullivan  v.  Merc.  Town  Mut  Ins. 
Co.,  20  Okl.  460,  94  Pac.  676,  129  Am.  St 
Rep.  761;  State  Mut  Ins.  Co.  v.  Craig,  27 
Okl.  90,  111  Pac.  325;  Phoenix  Ins.  Co.  v. 
Ceaphus,  29  Okl.  608,  119  Pac.  583.  This 
court  however,  in  the  three  cases  last  cited, 
specifically  limited  its  decision  on  this  point 
to  cases  arising  prior  to  statehood,  and  re 
served  its  decision  thereon,  in  cases  arising 
since  the  erection  of  the  state  of  Oklahoma, 
where  the  contract  of  insurance  was  entered 
into  since  statehood. 

Recently  this  court,  in  the  case  of  Western 
National  Ins.  Co.  v.  Henry  A.  Marsh,  125 
Pac.  1094  (handed  down  at  this  term,  and 
not  yet  officially  reported),  had  under  con- 
sideration &nd  decided  this  question  adverse- 
ly to  the  contention  of  plaintiff  In  error,  .  In 
ttiat  case  the  authorities  are  collected  and 
considered  at  length,  and  it  is  shown  that 
in  42  states  of  this  Union  parol  evidence, 
such  as  was  admitted  in  this  case,  and  under 
the  circumstances  of  this  case,  may  be  ad- 
mitted. The  syllabus  in  that  case  Is  as  fol- 
lows: "When  a  local  agent  of  a  fire  insur- 
ance company,  who  has  the  power  to  accept 
a  risk  and  deliver  the  policy  of  insurance,  at 
and  prior  to  the  time  of  the  delivery  of  the 
policy,  is  advised  and  has  fall  knowledge  of 
tbe  fact  that  other  insurance  ui)on  the  prop> 
erty  Is  in  force,  and  with  that  knowledge  &c- 
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cepts  the  premium  and  delivers  the  policy, 
such  policy  is  binding  upon  the  company, 
notwithstanding  the  fact  that  it  contains  a 
provision  prohibiting  the  existence  of  con- 
current Insurance  without  written  consent 
thereto  indorsed  on  the  policy,  and  notwith- 
standing it  contains  a  provision  that  none  of 
the  company's  officers  or  agents  can  waive 
any  of  its  provisions,  except  in  writing  In- 
dorsed on  the  policy."  It  will  be  observed 
that  in  the  case  quoted  from  parol  evidence 
was  admitted  to  show  a  waiver  of  the  "con- 
current Insurance"  clause  in  the  policy.  In 
this  case  it  was  to  show  a  waiver  of  the 
clause  providing  a  forfeiture  in  case  the  per- 
sonal property  "be  or  become  incumbered  by 
a  chattel  mortgage."  There  is  no  distinction 
between  the  two  cases  in  principle. 

On  the  authority  of  the  last-cited  case, 
which  is  supported  by  the  great  weight  of 
authority,  we  hold  that  uiider  the  facts  and 
circumstances  of  this  case  the  court  did  not 
err  in  admitting  the  evidence  complained  of. 

The  cause  should  therefore  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


(34  OkJ.  463) 

MERCHANTS'   &  PLANTERS'  INS.   CO.  T. 
MARSH. 

(Supreme  Court  of  Oklahoma.    May  14,  ldl2.) 

(ByUabu*  6*  the  Court.) 

1.  Pleading  (SI  196,  355,  428*)— Depabtueb— 
Remedy. 

An  objection  to  a  pleading  on  the  ground 
of  a  departure  must,  in  this  jurisdiction,  be 
raised  by  a  motion  to  strike.  It  cannot  be  rais- 
ed by  demurrer,  or  by  an  objection  to  the  in- 
troduction of  evidence. 

[Ed.  Note.— For  other  oases,  see  Pleading, 
Cent.  Dig.  SI  4,53-45.5,  1102-1110,  1433-1436; 
Dec  Dig.  II  196,  355,  428.»] 

2.  IwsuRANCE  (§  375*)— AoEiNTs— CoNnrnoN— 
PovrsR  TO  Waivk. 

A  local  agent  of  an  Insurance  company, 
who  has  authority  from  the  company  to  solicit, 
execute,  and  deliver  contracts  of  insurance,  has 
power  to  waive  the  conditions  of  the  policy, 
such  as  the  "additional  insurance  clause"  and 
the  "incumbrance  clause"  at  the  time  of  the 
execution  and  delivery  of  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  II  948-951,  956-965;  Dec  Dig.  | 
375.*] 

8.  INSTJBANCB  (II  375,  378*)— Local  Aoent— 

Powers. 

A  local  agent  of  an  Insurance  company, 
whose  only  power  is  to  solicit  applications  for 
insurance,  and  forward  them  to  the  company 
for  approval,  when,  if  approved,  the  company 
Issues  the  policy  and  causes  it  to  be  delivered 
to  the  insured,  has  no  power  to  waive  any  of 
the  provisions  of  the  policy  so  delivered,  and 
notice  to  such  agent  of  "additional  insurance" 
taken  out  by  the  insured  after  the  delivery  of 
the  policy  Is  not  notice  to  the  company. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Die.  |{  948-051,  956-965,  96&-097:  Dec 
Dig.  §1  375,  378.*] 


(Additional  ByUahu*  ly  E^torial  Staff.) 

4.  PiJiADiNO  (I  180*)— Rkplt— Njtw  Matteii— 

De  pa  rtu  be 

Comp.  Laws  1909,  |  5642,  provides  that, 
when  an  answer  contains  new  matter,  plaintiff 
may  reply,  denying  generally  or  specifically  each 
allegation  controverted  by  him,  and  may  allege 
any  new  matter  not  inconsistent  with  the  peti- 
tion and  constituting  a  defense  to  the  new  mat- 
ter in  the  answer.  Held,  that  where,  in  an  ac- 
tion on  a  fire  policy,  plaintiff  alleged  compliance 
with  all  the  terms  and  conditions  thereof,  and 
defendant  answered,  alleging  a  breach  of  the 
additional  insurance  clause  without  the  insur- 
er's consent  indorsed  on  the  policy,  a  reply,  ad- 
mitting the  taking  out  of  additional  insurance 
without  consent  of  insurer  indorsed  on  the  pol- 
icy, but  alleging  that,  because  of  the  knowledge 
thereof  and  acts  of  defendant's  agent,  the 
clause  was  waived,  constituted  a  departure. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  358-384;   Dec  Dig.  i  180.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Okmulgee  County; 
W.  li.  Barnnm,  Judge. 

Action  by  H.  A.  Marsb  against  the  Mer- 
chants' &  Planters'  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  rendered. 

Davidson  &  Malloy,  of  Tulsa,  for  plaintitf 
In  error.  Stanford  &  Cochran,  of  Okmulgee, 
for  defendant  in  error. 

BREWER,  C.  This  Is  a  salt  bronght  to 
recover  on  a  fire  insurance  policy.  It  was 
commenced  in  the  district  court  of  Okmulgee 
county  on  October  3,  1908.  The  policy  was 
Issued  August  10,  1907.  The  property  insur- 
ed was  destroyed  by  fire  June  2,  1908.  The 
plaintiff  in  the  district  court  recovered  the 
full  amount  named  in  the  policy,  and  Is  de- 
fendant In  error  in  this  court. 

In  the  petition  filed  below  the  plaintiff  de- 
clared on  the  policy,  attached  copy  to  his  pe- 
tition as  part  thereof,  alleged  the  loss  of  the 
insured  property  by.  fire,  the  value  of  the 
property  destroyed,  and  "that  more  than  00 
days  have  elapsed  prior  to  the  commoice- 
ment  of  this  suit,  after  sufficient  proof  of 
the  loss  and  damage  by  Are  as  aforesaid,  and 
that  the  plalntitr  has  duly  complied  with  all 
the  terms  and  conditions  of  said  policy  to  be 
kept  or  performed."  The  defendant  filed  an- 
swer, consisting  of  a  general  denial,  and  al- 
leged, as  special  defenses,  a  violation  by 
plaintiff  of  the  conditions  and  terms  of  the 
policy,  in  that  he  had  violated  the  clause  pro- 
hibiting additional  insurance  without  con- 
sent of  the  company  indorsed  on  the  policy: 
also  that  a  portion  of  the  goods  insured  had 
been  removed  from  the  premises  without 
such  consent;  and  also  that  the  title  to  the 
property  was  not  as  stated  in  the  policy,  to- 
gether with  other  defenses  not  necessary  to 
be  recited  here.  To  this  answer  the  plaintiff 
filed  a  general  denial  by  way  of  reply.  Upon 
the  Issues  thus  presented,  a  Jury  was  impan- 
eled and  the  cause  proceeded  to  trial.  Dur- 
ing the  trial  plaintiff  filed  an  amended  reply^ 
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In  which  he  admitted  the  taking  oat  of  ad- 
ditional Insnrance,  and  that  consent  so  to  do 
had  not  heen  indorsed  on  the  policy,  bat  al- 
leged that,  becaase  of  the  Imowledge  and  the 
acts  of  the  agent  of  the  company,  the  said 
provision  had  been  waived.  The  plalntlfF  al- 
so met  the  other  special  defenses  by  alleging 
waivers  of  the  same.  The  defendant  object- 
ed to  the  filing  of  this  reply,  and  after  it 
was  filed  moved  to  strike  the  same,  because 
it  was  a  departure  and  inconsistent  with  the 
allegations  of  the  petition.  Defendant  also 
demurred  to  the  reply.  Both  motion  to 
strike  and  the  demurrer  were  overrnled  by 
the  court,  to  which  exceptions  were  saved. 
At  the  close  of  the  evidence  defendant  asked 
a  peremptory  instruction  in  its  favor,  which 
was  refused. 

Under  our  view  of  the  case,  only  two  prop- 
ositions are  necessary  to  be  discussed.  They 
are:  First,  the  action  of  the  court  in  refus- 
ing the  motion  to  strike  the  reply  on  the 
ground  of  departure;  second,  the  question  of 
additional  insurance,  and  the  alleged  waiver, 
and  the  evidence  regarding  same. 

[1,4]  On  the  first  proposition,  that  of  de- 
parture, we  think  the  court  materially  erred. 
This  is  manifest  under  the  former  decisions 
of  this  court  We  are  aware  that  In  many 
Code  states  this  practice  is  permitted;  bat 
in  this  state,  undfer  oar  Code,  It  has  been 
held  to  be  a  departure,  as  inconsistent  with 
the  petition.  The  statute  relative  to  what 
may  properly  be  stated  in  a  reply  seems  to 
confine  the  same  to  allegations  not  inconsist- 
ent with  the  petition.  The  statute  is  as  fol- 
lows :  "Sec.  5642.  When  the  answer  contains 
new  matter,  the  plaintiff  may  reply  to  such 
new  matter,  denying  generally  or  spedflcally 
each  allegation  controverted  by  him;  and  he 
may  allege  in  ordinary  and  concise  language, 
and  without  repetition,  any  new  matter  not 
inconsistent  with  the  petition,  and  constitut- 
ing a  defense  to  such  new  matter  in  the  an- 
swer. •  •  • "  This  statute  was  constru- 
ed by  this  court  in  a  case  wherein  the  plead- 
ings were  in  a  state  identical  with  the  case 
at  bar,  except  that  the  defect  in  the  case  de- 
cided was  taken  advantage  of  by  an  objec- 
tion to  the  introduction  of  evidence  and  by  a 
motion  for  a  Judgment  on  the  pleadings.  The 
case  referred  to  is  St  Paul  Fire  &  Marine 
Insnrance  Co.  v.  Mountain  Park  S.  F.  Co.,  23 
Okl.  79,  99  Pac.  647.  In  that  case  the  court 
held  that  there  was  clearly  a  departure,  but 
that.  Inasmuch  as  it  had  not  been  taken  ad- 
vantage of  in  the  proper  manner,  it  was 
waived;  and  the  court  proceeds  at  length  to 
discuss  the  question,  and  examines  and  col- 
lects in  the  opinion  numerous  authorities, 
showing  that,  in  case  of  a  departure,  the 
proper  way  to  raise  and  save  the  question  is 
by  a  -motion  to  strike,  as  was  done  in  the 
case  at  bar.  It  is  almost  as  essential  that 
there  be  rules  regulating  pleadings,  and  the 
Joining  of  issues,  as  that  there  be  pleadings 


at  all;  and  when  a  rule  has  been  carefully 
considered  and  announced  for  the  guidance 
of  attorneys  in  an  important  matter  of  plead- 
ing, it  will  not  do  to  say  that  it  may  be  en- 
tirely ignored. 

We  quote  somewhat  extensively  from  the 
case  cited  above,  believing  such  course  to  be 
of  service  to  the  bar  of  the  state.  After 
stating  the  facts  as  suggested  above  the 
court  say:  "That  this  was  a  departure  there 
is  no  doubt,  bat  neither  method  of  assault 
called  the  court's  attention  to  a  departure  in 
the  reply,  which  could  not  be  taken  advan- 
tage of  under  our  practice,  except  by  motion 
to  strike,  as  the  same  ia  no  ground  for  de- 
murrer ander  our  statute.  6  Enc.  of  PI.  & 
Pr.  468,  lays  down  the  general  rule  thus: 
'In  most  of  the  United  States  departure 
may  be  taken  advantage  of  by  a  general 
demurrer.  In  other  states,  however,  it  has 
been  decided  that  advantage,  is  to  be  taken 
of  a  d^arture  in  an  opponent's  pleading 
by  a  motion  to  strike  oat  or  by  an  objection 
to  its  filing' — citing  authorities.  We  have 
examined  all  the  works  available  on  code 
pleading,  and  in  none  of  them  find  It  laid 
down  or  Intimated  that  this  defect  can  be 
taken  advantage  of  by  objecting  to  the  in- 
troduction of  evidence  under  the  pleadings. 
The  only  case  called  to  our  attention  where 
it  is  so  held  is  Johnson  v.  State  Bank  of 
Seneca,  59  Kan.  250,  62  Pac.  8^,  which, 
while  admitting  the  general  rule  to  be  as 
stated  supra,  cites  no  authority  to  support 
the  rule  laid  down  In  that  case,  and  we  re- 
fuse to  follow  it  Rather  will  we  follow 
the  practice  as  Indicated  in^a  later  case  de- 
cided by  that  court  In  Surety  Co.  v.  Bragg, 
63  Kan.  291,  65  Pac.  272,  in  which  was  rec- 
ognized the  rule  as  stated  In  6  Enc.  PL  &  Pr. 
468,  supra.  In  that  case  the  pleadings  were 
in  a  state  identical  with  those  in  the  case 
at  bar,  except  that  the  reply  was  assailed 
for  a  departure  by  both  a  demurrer  and  a 
motion  to  strike.  The  former  the  court  re- 
fused to  consider,  because  not  filed  in  time. 
The  latter  was  beard  and  overruled,  which 
was  so  far  held  to  be  the  proper  practice 
that  the  same  was  not  questioned.  On  ap- 
peal, the  Supreme  Court  held  that  In  fall- 
ing to  strike  the  reply  the  trial  court  erred, 
and  for  that  reason  reversed  and  remanded 
the  cause  for  a  new  trial.  In  Magruder  v. 
Admire,  4  Mo.  App.  133,  the  court  held  the 
reply  to  be  a  departure,  and  that  the  trial 
court  erred  in  refusing  to  strike  it  out 
In  Freeman  v.  Speegle,  83  Ala.  191,  3  South. 
620,  it  is  held  that  the  proper  mode  of  rais- 
ing the  question  of  departure  Is  a  motion 
to  reject  or  to  strike  from  the  files,  and 
that  the  same  could  not  be  raised  by  demur- 
rer, citing  Railroad  v.  Mallon,  67  Ala.  168. 
See,  also,  Morris  v.  Beebe  et  al.,  64  Ala. 
300.  It  is  obvious  that  this  is  the  better 
practice,  as,  In  case  the  motion  to  strike  is 
sustained,  it  calls  attention  sharply  to  the 
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defect  in  the  pleading,  and  gives  the  plain- 
tiff an  opj)ortunlty  to  amend  his  petition  be- 
fore going  to  trial." 

There  la  nothing  to  be  added  to  the  above. 
It  stands  as  a  careful,  well-consldered  con- 
struction of  the  statute.  It  imposes  no 
hardship  on  the  pleader;  in  fact,  it  was 
announced  to  obviate  hardship.  If  the  plead- 
er unthoughtedly  falls  into  this  error,  the 
motion  to  strike,  stating  the  grounds,  calls 
his  attention  pointedly  to  his  mistake,  at  a 
time  when  he  can  correct  it  and  save  his 
case.  If  he .  does  not  care  to  do  so,  but 
rather  prefers,  because  disagreeing  with  the 
wisdom  of  the  rule,  to  risk  his  case  on  the 
theory  that  the  court  will  overturn  the  same 
upon  further  consideration,  he  ought  not  to 
complain  If  the  court  disappoints  him  by 
not  doing  so. 

[2]  Second.  Our  conclusions  on  the  first 
proposition,  as  stated  above,  require  a  re- 
versal of  this  case.  But  the  requirements 
of  justice  and  the  rights  of  the  parties  In 
this  suit  compel  us  to  go  further  and  con- 
sider the  second  proposition.  It  is  admitted 
that,  long  after  the  issuance  of  the  policy, 
additional  Insurance  on  the  property  was 
taken  out  and  was  in  existence  at  the  time 
of  the  loss,  and  that  the  consent  of  the 
company  had  not  been  obtained  and  indors- 
ed In  writing  upon  the  policy  in  suit;  but  it 
is  attempted  to  be  shown  that  tbe  company 
through  Its  local  agent  waived  the  same. 
The  policy  sued  on  is  one  sometimes  called 
"a  home  office  policy" ;  that  la,  one  Issued 
direct  by  the  president  and  secretary  of 
the  company,  as  contradistinguished  from 
one  issued  by  a  local  agent,  and  which  is 
required  to  be  countersigned  by  such  local 
agent.  The  policy  provides:  "This  entire 
policy,  unless  otherwise  provided  by  agree- 
ment Indorsed  hereon  or  added  hereto,  shall 
be  void  If  the  Insured  now  has  or  shall  here- 
after make  or  procure  any  other  contract  of 
insurance,  whether  valid  or  not,  on  property 
covered  in  whole  or  In  part  by  this  policy." 
Upon  the  question  of  changes,  modifications, 
or  waivers  aftecting  the  same,  the  policy  fur- 
ther provides:  "And  no  officer,  agent,  or 
other  representative  of  this  company,  except 
the  president  or  secretary  of  this  company, 
in  Muskogee,  Oklahoma,  shall  have  power 
to  waive,  change,  or  modify  any  provision 
or  condition  of  this  policy,  except  such  as 
by  the  terms  of  this  policy  may  be  the  sub- 
ject of  agreement  indorsed  hereon  or  added 
hereto,  and  as  to  such  provisions  and  con- 
ditions no  officer,  agent,  or  representative, 
except  the  president  or  secretary  of  this 
company,  in  Muskogee,  Oklahoma,  shall  have 
such  power,  or  be  deemed  or  held  to  liave 
waived,  changed,  or  modified  such  provisions 
or  conditions,  and  such  waiver,  if  any,  shall 
be  written  upon  or  attached  hereto.    •    •     •  " 

The  rule  has  been  recently  announced  in 
this  court  that  a  local  agent  of  an  Insurance 


company,  clothed  with  autliority  to  solicit 
and  execute,  by  countersigning  as  agent,  a 
contract  of  insurance,  has  power  to  waive 
tbe  conditions  of  the  policy,  such  as  the 
"additional  Insurance  clause"  and  tlie  "in- 
cumbrance clause,"  at  the  time  of  the  ex- 
ecution and  delivery  of  the  policy.  Western 
National  Insurance  Co.  v.  Henry  A.  Marsh, 
125  Pac.  1094  (not  otUcially  reported);  Insur- 
ance Co.  of  North  America  v.  S.  R.  Little. 
125  Pac.  1008  (not  officially  reported).  But 
It  will  be  observed,  by  referring  to  those 
cases,  ttiat  they  were  predicated  upon  the 
fact  that  the  agent  had  authority  to  execute 
and  deliver  the  contract;  that  be  was  in 
fact,  as  has  been  sometimes  said,  the  com- 
pany's "alter  ego" ;  and,  further,  tliat  those 
cases  do  not  extend  the  rule  to  cases  of  al- 
leged waivers  after  the  execution  and  de- 
livery of  the  contract,  although  It  is  true 
that  there  Is  much  authority  extending  the 
rule  to  that  length.  The  case  at  bar  has 
not  been  brought  witliln  the  rule  announced 
in  those  cases. 

[3]  In  this  case  the  character  of  the  al- 
leged, local  agent,  or  the  nature  or  extent 
of  his  power  and  authority  as  such,  are 
not  in  any  way  made  to  appear.  He  did  not 
countersign,  nor  does  bis  name  anywhere  ap- 
pear on,  the  policy,  or  on  the  written  appli- 
cation upon  which  it  was  issued.  No  at- 
tempt is  made  to  show  that  he  was  clothed 
with  power  to  take  risks,  or  execute  and  de- 
liver policies,  for  this  company.  The  poli- 
cy was  executed  at  the  home  office  of  tbe 
company,  by  the  president  and  secretary 
of  the  company,  upon  written  application 
of  the  insured.  It  is  not  shown  how,  when, 
or  by  whom  it  was  delivered.  The  company, 
in  its  brief,  asserts,  and  it  is  not  challenged, 
that  the  local  agent  was  merely  a  soliciting 
agent,  with  no  power  except  to  take  appli- 
cations for  Insurance  and  forward  them  for 
approval  to  the  home  office,  which,  if  ap- 
proved, issued  the  policies  and  caused  them 
to  be  delivered.  The  record  supiwrts  tliis 
statement,  although  it  is  not  clearly  shown. 
This  being  tbe  nature  of  the  agency,  at  least 
as  far  as  the  proof  shows,  the  qaestion  of  the 
knowledge  and  acts  of  such  agent  relative 
to  implied  waivers  is  very  different  than  In 
cases  where  the  agent  has  power  to  accept 
the  risk  and  countersign  and  deliver  tbe 
contract  of  Insurance. 

The  burden  of  showing  the  power  and  au- 
thority of  the  agent,  and  the  nature  and  ex- 
tent of  his  agency,  was  upon  the  plaintiff. 
He  has  not  discharged  it  This  general  rule 
is  stated  In  Wood  on  Insurance  thus  (section 
17):  "The  burden  Is  upon  the  person  seek- 
ing to  enforce  a  parol  contract  of  Insurance 
to  establish,  not  only  the  making  of  a  con- 
tract, but  also  the  authority  of  the  agent 
to  make  It,  and.  If  any  waiver  is  relied  upon, 
both  the  waiver  and  the  authority  of  the 
agent  to  make  it    *    *     *"    The  general 
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rule  stated  In  16  A.  &  E.  Ency.  T^w  (2d  Ed.) 
915,  regarding  the  power  of  boI  letting  agents, 
seems  to  be  supported  by  the  current  of  de- 
cisions. It  Is:  "A  soliciting  agent,  who  is 
authorized  to  receive  applications  for  Insur- 
ance and  to  transmit  them  to  the  company 
for  its  approval,  but  who  had  no  authority 
to  pass  on  risks  or  to  make  contracts  of  in- 
surance, cannot  bind  the  company  by  an  oral 
agreement  for  •  •  •  or  consent  to  addi- 
tional insurance.    ♦    •    ••• 

We  are  aware  that  there  is  much  conflict 
In  the  authorities  regarding  the  power  of 
such  agents,  relative  to  questions  of  waiver, 
where  they  arise,  or  grow  out  of  the 
taking  of  the  application;  such,  for  instance, 
,as  misstatements  made  la  the  application, 
when  written  out  by  the  agent  for  the  in- 
sured, etc. ;  many  cases  holding  the  compa- 
ny liable  upon  the  ground  that  the  taking  of 
the  application,  and  matters  done  by  him  in 
connection  therewith,  are  within 'his  power. 
But,  In  cases  where  the.  agent  has  only  the 
power  to  take  applications  and  forward  them 
to  the  company  for  Its  approval,  and  after 
the  policies  have  been  Issued  thereon  and  de- 
livered, we  think  the  great  weight  of  au- 
thority supports  the  rule  that  such  agent 
has  no  power  to  change,  modify,  or  waive 
any  of  the  conditions  of  the  policy,  and 
that,  if  he  does  so.  It  would  not  be  binding 
on  the  company.  In  support  of  this  general 
proposition  we  cite  'the  following  cases  from 
15  states:  O'Brien  v.  New  Zealand  Insur- 
ance Co.,  108  Cal.  22T,  41  Pac.  298;  Smith  v. 
Continental  Ins.  Co.,  6  Dak.  433,  43  N.  W. 
810;  Rockford  Ins.  Co.  v.  Boirum,  40  111. 
App.  129;  Dryer  v.  Security  Fire  Ins.  Co.,  94 
Iowa,  471,  62  N.  W.  T98;  Armstrong  v. 
State  Ins.  Co.,  61  Iowa,  212,  16  N.  W.  94; 
bowlln  T.  Hekla  Fire  Ins.  Co.,  36  Minn.  433, 
31  N.  W.  859;  Putnam  Tool  Co.  v.  Fltch- 
burg  Mutual  Fire  Ins.  Co.,  145  Mass.  265, 
13  N.  B.  902;  Lohnes  v.  Ins.  Co.  of  North 
America,  121  Mass.  439 ;  Kmbree  v.  Insur- 
ance Co.,  62  Mo.  App.  133:  Home  Fire  Ins. 
Co.  v.  Garbacz,  48  Neb.  827.  67  N.  W.  864; 
Heath  v.  Insurance  Co.,  58  N.  H.  414;  Bush 
Y.  Westchester  Fire  Ins.  Co.,  63  N.  T.  531; 
Van  Allen  v.  Farmers'  Joint-Stock  Ins.  Co., 
64  N.  Y.  469:  Healey  v.  Imperial  Fire  Ins. 
Co.,  5  Nev.  268;  Insurance  Co.  v.  Johnson, 
23  Pa.  72;  Hanklns  v.  Rockford  Ins.  Co., 
70  Wis.  1,  35  N.  W.  34;  Fleming  v.  Hart- 
ford Fire  Ins.  Co.,  42  Wis.  616;  Duluth 
Nat  Bank  v.  Fire  Ins.  Co.,  85  Tenn.  78, 
1  S.  W.  689,  4  Am.  St.  Rep.  749 ;  Wlnneshelk 
Ins.  Co.  V.  Holzgrafe,  53  111.  516,  5  Am.  Rep. 
65 :  Crltchett  v.  American  Ins.  Co..  53  Iowa, 
404,  5  N.  W.  543,  36  Am.  Rep.  230;  Stock- 
ton V.  Fireman's  Ins.  Co.,  33  La.  Ann.  577, 
39  Am.  Rep.  277. 

The  pleading  admitted  a  violation  of  a 
provision  In  the  policy,  which  it  is  not  doubt- 
ed Is  a  valid  one.  The  evidence  wholly 
fails  to  show  a  waiver  of  the  provision  by 


the  company,  or  any  one  shown  to  have  au- 
thority to  waive  the  same  for  the  company. 
The  court  should  have  instructed  a  verdict 
for  the  defendant  below. 

The  cause  should  therefore  be  reversed, 
and  judgment  entered  for  defendant 

PER  CC'RIAM.     Adopted  in  whola 

(»  oki.  mi 
GULF,  0.  &  8.  F.  RT.  CO.  v.  STATB. 
(Supreme  Court  of  Oklahoma.    July  23,  1912.) 

(SyVlahvt  T>v  th»  Court.) 

1.  Railboads  (§  9*)  —  Reodlation  —  Obdebs 

OF   COBPOBATtON    COMMISSION— RiVlKW. 

On  appeal  from  an  order  assessing  a  pen- 
alty nnder  section  19,  art.  9,  Williams'  Con- 
stitution, against  a  railway  company  for  an 
alleged  violation  of  an  order  of  the  Corporation 
Commission,  the  Supreme  Court  has  jurisdic- 
tion to  pass  upon  the  power  of  the  Commission 
to  make  the  order  violated,  and  whether  it  la 
reasonable  and  just,  notwithstanding  such  an 
order  is  not  appealable  when  made. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  U  12-19;    Dec  Dig.  |  9.*] 

2.  OOMMKKCE    ({    58*)— RAlLBOAns    (|    6*)    — 
REOTTLATTON   —  INTEBFEBENCB    WITH   INTK» 

STATE  Commerce— Statutobt  Pbovisions. 
■Order  No.  148  of  the  Corporation  Com- 
mission is  not  violative  of  the  commerce  clause 
of  the  federal  Constitution,  and  was  not  super- 
seded by  the  act  of  Congress  of  May  6,  1910, 
c.  208,  36  Stat.  350  (U.  S.  Gomp.  St  Supp. 
1911,  p.  1329). 

.  [EJd.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  if  77-88;  Dec.  Dig.  |  58;»  Rail- 
roads, Cent.  Dig.  f  7;    Dec.  Dig.  i  6.*] 

3.  Railroads  (i  9*)  — Reqdlation— Obdeb« 
or  GoBPOBATiON  Commission. 

As  construed  by  the  Corporation  Oommis- 
sIoQ,  it  cannot  l>e  said  that  order  No.  148  i» 
unreasonable  or  unjust 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §{  12-19;    Dec.  Dig.  {  «.*] 

Appeal  from  the  State  Corporation  Com- 
mission. 

Appeal  by  the  Qulf,  Colorado  &  Santa  F6 
Railway  Company  from  an  order  of  the  Cor- 
poration Commission.  Modified  and  affirmed 
on  rehearing. 

Cottlngbam  &  Bledsoe,  of  Oklahoma  City, 
for  appellant  Chas.  West  Atty.  Qen.,  and 
Cbas.  L.  Moore,  Asst  Atty.  Gen.,  for  the 
State. 

KANE,  J.  This  is  an  appeal  from  an  or- 
der of  the  Corporation  Commission  imposing 
a  fine  of  $500  on  the  plaintiff  in  error  for 
failing  "to  make  report  to  Corporation  Com- 
mission in  time  specified  on  derailment  of 
passenger  train,"  in  violation  of  Order  No. 
148  of  the  Commission,  which  requires  all 
railway  companies  operating  within  the  state, 
upon  the  happening  of  an  accident,  to  at  once 
telegraph  to  the  Commission  the  following 
information  in  the  following  class  of  acci- 
dents :  All  accidents  resulting  in  loss  of  life 
or  limb  or  serious  Injury  to  passengers  or 
employes.  The  telegraph  report  shall  show 
the   date,  time,  and  place  of  accident,   the 


•For  otber  case*  see  «am«  topic  and  McUon  NUMBER  In  Dec.  Dig-  &  Am.  Olg.  Ke^-No.  Series  &  Re^'t  Indexes 
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train  or  trains  Involved,  the  number  of  pas- 
sengers killed  or  injured.  If  any.  The  acci- 
dent, which  was  not  reported  within  the  time 
prescribed  in  the  order,  was  the  derailment 
of  a  passenger  train  at  a  bridge  on  the  Wash- 
ita rirer  on  appellant's  line  of  railway,  which 
occurred  on  the  14th  of  December,  1910.  The 
passenger  train  left  the  track  and  plunged 
into  the  rirer,  killing  1  and  injuring  about 
40  passengers.  It  appears  that  the  appellant 
is  an  Interstate  railway,  ahd  that  the  train 
was  an  interstate  train,  engaged  in  interstate 
as  well  as  intrastate  traffic. 

[1  ]  Appeals  from  Order  No.  148  were  taken 
to  this  court  by  several  railway  companies, 
which  were  dismissed  upon  the  ground  that 
the  court  is  without  Jurisdiction  to  review 
such  order.  St.  L.  &  S.  F.  R.  R.  Co.  v.  State 
et  al.,  24  Okl.  805,  105  Pac.  351;  A.,  T,  &  S. 
F.  Ry.  Co.  V.  State,  24  Okl.  807,  105  Pac.  352. 
It  is  now  contended  by  the  Attorney  General 
that,  "this  court  having  twice  declined  to  re- 
view the  Commission's  general  Order  No.  148, 
.  on  appeals  attempted  for  that  express  pur- 
pose, holding  that  it  had  no  Jurisdiction  to  do 
80  ([24  OkL  805,  807]  105  Pac.  351  and  352), 
we  assume  that  the  same  will  not  be  inquired 
into  in  the  present  proceeding,  except  for  the 
purpose  of  determining  the  Commission's 
power  to  make  the  same;  it  being  Jurisdic- 
tional as  to  Order  No.  466,  herein  appealed 
from,  predicated  thereon." 

As  the  Corporation  Commission  is  only  em- 
powered by  the  Constitution  to  enforce  com- 
pliance with  its  lawful  orders  by  adjudging 
fines  or  penalties  against  tl^e  delinquent  or 
offending  parties  or  companies,  after  a  hear- 
ing wherein  an  opportunity  is  afforded  to  In- 
troduce evidence  and  be  heard,  "as  well 
against  the  validity.  Justness,  or  reasonable- 
ness of  the  order  or  requirement  alleged  to 
have  been  violated,  as  against  the  liability  of 
the  company  for  the  alleged  violation"  (Con- 
stitution, I  19,  art  9),  this  court  must  have 
Jurisdiction  to  pass  upon  the  power  of  the 
Commission  to  make  the  order  violated,  and 
whether  it  is  reasonable  and  Just,  when  cases 
of  this  class  come  before  It  on  appeal.  A.,  T. 
&  S.  F.  Ry.  Co,  V.  State,  26  Okl.  166,  109  Pac. 
218. 

[2]  The  grounds  upon  which  the  appellant 
seeks  a  reversal  may  be  briefly  stated  as  fol- 
lows: (1)  Order  No.  148,  in  so  far  as  it  re- 
lates to  Common  carriers  engaged  in  inter- 
state commerce,  covers  the  same  subject-mat- 
ter embraced  within  certain  sections  of  the 
act  of  Congress  of  May  6,  1910,  c.  208,  36 
Stat  350  (U.  S.  Comp.  St  Supp.  1911,  p. 
1329),  entitled  "An  act  requiring  common  car- 
riers engaged  in  Interstate  and  foreign  com- 
merce to  make  full  reports  of  all  accidents 
to  the  Interstate  Commerce  Commission,  and 
authorizing  investigations  thereof  by  said 
Commission,"  and  is  therefore  superseded  by 
the  federal  act  (2)  Order  No.  148  is  unrea- 
sonable and  unjust,  because  "the  urgency  of 
the  higher  duty  of  looking  after  and  caring 


for  the  Injured  and  the  dead,  and  clearing 
the  track,  so  as  to  permit  the  resumption  of 
transportation"  render  it  practically  impos- 
sible for  a  report  to  be  made  upon  the  spur 
of  the  moment  covering  with  any  degree  of 
accuracy  the  matters  inquired  about  (3) 
The  Commission  erred  in  adjudging  the  de- 
fendant guilty  of  a  violation  of  Order  No. 
148,  because  it  appears  conclusively  from  the 
evidence  that  it  had  no  Intention  to  violate 
same,  but  there  was  an  honest  endeavor  on 
behalf  of  the  railway  company  to  comply 
with  the  same.  And  It  further  appears  that 
as  quick  as  the  attention  of  the  officers  was 
called  to  the  fact  that  oflScers  are  required 
to  report  by  wire  the  report  was  promptly 
made. 

In  a  former  opinion,  the  first  contention  of 
the  appellant  was  sustained,  upon  the  sup- 
position that  the  act  of  Congress  of  March 
3,  1901,  c.  8G6,  31  Stat  1446  (U.  S.  Comp.  St 
1901,  p.  3176),  was  stUl  in  force.  Counsel  for 
appellant  cited  that  act  as  controlling,  and 
our  attention  was  not  caUed  to  ita  repeal  and 
the  enactment  of  the  act  of  May  6,  supra,  un- 
til the  petition  for  rehearing  was  filed;  where- 
upon counsel  for  appellant  voluntarily  cor- 
rected the  error,  but  still  insist  that  under  ei- 
ther act  their  first  contention  Is  well  taken. 
We  cannot  agree  with  counsel.  The  latter 
act,  while  entitled  practically  the  same  as  the 
former,  differs  from  it  in  several  imi)ortant 
particulars.  Both  acta  require  common  car- 
riers engaged  In  interstate  commerce  by  rail- 
road to  make  to  the  Interstate  (Commerce 
Commission  a  monthly  report  of  all  collisions 
and  derailmenta  of  trains,  and  of  all  acd- 
dente  which  may  o^cur  to  ita  passengers  or 
employes,  and  empower  the  Commission  to 
Investigate  such  collisions,  derailmenta,  or  ac- 
cidents ;  but  section  3  of  the  latter  act  also 
provides  "that  when  encb  accident  is  investi- 
gated by  a  commission  of  the  state  In  which 
it  occurred  the  Interstate  Commerce  (Commis- 
sion shall.  If  convenient,  make  any  investiga- 
tion it  may  have  previously  determined  upon, 
at  the  same  time  as,  and  in  connection  with, 
the  state  commission  investigation." 

Counsel  for  appellant  argtie  that  whUe  in 
the  section  that  deals  with  investigations  the 
concurrent  right  of  the  state  to  make  such 
investigations  is  recognized,  no  such  recogni- 
tion Is  found  in  the  part  relating  to  the  re- 
porting of  accidents;  therefore  the  rule,  that 
if  the  state  and  (Congress  have  a  concurrent 
power  that  of  the  state  is  superseded  when 
the  power  of  Congress  Is  exercised,  applies, 
because  Order  No.  148  provides  for  reporting, 
and  not  investigating,  accldenta.  We  think 
the  power  to  Investigate  accidents  Includes 
the  power  to  require  reporta  concerning  them. 
Before  there  can  be  an  investigation,  there 
must  be  information  from  some  source  that 
an  accident  has  occurred.  The  most  natural 
way  to  secure  this  information  is  to  require 
the  officers  of  the  carrier,  who  have  It  at  first 
hand,  to  supply  it    In  many  cases,,  no  doubt, 


Digitized  by 


Google 


OkL) 


GULF,  O.  A  S.  P.  RT.  CX>.  T.  STATE! 


1105 


no  iityestigatlon  would  follow  tbe  nature  of 
the  rq[K>rt  disdoalng  that  It  was  not  neces- 
Bary.  It  la  the  duty  of  the  state  to  establish 
■uch  reasonable  regulations  as  are  necessary 
for  the  safety  of  all  engaged  in  business  or 
domiciled  within  its  borders.  Passengers  and 
employ^  on  interstate  trains,  while  within 
tbe  state,  belong  to  that  class.  C,  B.  I.  &  P. 
By.  Co.  y.  Arkansas,  210  U.  8.  453,  81  Snik 
Gt  275,  56  L.  Ei.  290. 

Interstate  Gonunerce  Conunission  r.  Good- 
rich Transit  Co.,  224  V.  S.  104,  32  Sup.  Ct 
436,  56  L.  Ed.  720,  InTOIved  the  power  of  the 
Interstate  Commerce  Commission  to  pre- 
scribe a  uniform  system  of  bookkeeping  and 
require  annual  reports  from  common  carriers 
upon  the  Great  Lakes,  both  as  to  their  inter- 
state and  intrastate  business.  The  Commerce 
Court  limited  the  enforcement  of  the  order 
of  the  Commission  to  Interstate  traffic.  The 
Supreme  Court  held  that  the  right  to  pre- 
scribe a  system  of  bookkeeping  and  require 
reports  by  the  Commission  extended  to  the 
Intrastate  business  of  the  carrier,  upon  the 
ground  that  the  prescribing  of  bookkeeping 
and  the  exacting  of  reports  as  to  intrastate 
matters  "was  not  to  enable  it  [the  Interstate 
Commerce  Commission]  to  regulate  the  af- 
fairs of  the  corporations  not  within  its  juris- 
diction, but  to  be  informed  concerning  the 
biisiness  methods  of  the  corporations  subject 
to  the  act,  that  it  may  properly  regulate  such 
matters  as  are  really  within  its  Jurisdiction." 
The  order  herein  InTolved  is  in  the  nature  of 
a  local  regulation  for  caring  for  the  safety  of 
the  employes  and  passengers  of  all  common 
carriers  while  within  the  state,  and  is  not  in 
any  proper  sense  an  attempt  to  regulate  in- 
terstate commerce. 

On  the  whole,  we  are  of  the  opinion  that 
Order  No.  148  of  the  Corx>oration  Commission 
Is  not  yiolative  of  the  commerce  clause  of 
the  federal  Constitution,  and  was  not  super- 
seded by  the  act  of  Congress  of  May  6,  1910, 
c.  208,  36  Stat  350  (U.  S.  Comp.  St  Supp. 
1911,  p..  1329). 

[S]  As  constmed  by  the  Corporation  Com- 
mission, it  cannot  be  said  that  Order  No. 
148  is  unreasonable  or  unjust  Mr.  B.  O. 
Patton,  connected  with  the  legal  department 
of  the  Commission,  who,  no  doubt,  speaks 
with  authority,  has  filed  a  brief  herein, 
wherein  he  states  that  when  Order  No.  148 
was  made  the  Commission  had  before  it  the 
rules  and  regulations  of  the  carriers  by 
rail  of  the  state,  requiring  trainmen,  im- 
mediately on  the  happening  of  an  accident 
to  report  the  same  by  wire  to  some  of  the 
general  officers  of  the  company,  usually  the 
superintendent  or  general  superintendent 
That  "the  order  of  the  Commission  is  made 
in  Tiew  and  with  an  understanding  of  the 
rules  and  regulations  in  force  by  the  rail- 
road companies,  and  no  conductor  or  other 
employ^  is  required  by  this  order  to  leave 
his  duties  in  caring  for  the  train,  but  this 
report  is  made  upon  receipt  of  the  same 
126P,r-70 


by  the  general  oflScers  of  the  company,  who 
alone  can,  In  the  line  of  their  employment, 
make  reports  that  would  bind  the  company. 
The  commission  has  never  penalized  any 
road  for  failure  to  comply  with  this  order, 
when  the  same  was  made  within  12  hours 
after  the  happening  of  the  accident  In 
what  time  the  railroads  shall  make  this  re- 
port depends  upon  the  drcumstances  in  each 
case.  It  Is  absolutely  necessary,  in  order  to 
oontlnne  the  operation  of  the  road,  for  a 
telegraphic  report  to  be  made  by  trainmen 
to  the  superior  officers  at  the  earliest  pos- 
sible moment  It  la  necessary  that  same  be 
made  so  that  wrecking  crews  may  be  sent 
out  If  necessary.  Hence  the  order  of  the 
Commission  was  promulgated  so  as  to  be 
complied  with  In  connection  with  the  already 
established  mles  and  duties  of  the  carriers. 
The  only  additional  duty  the  carriers  must 
perform  in  complying  with  this  order  Is  for 
the  general  superintendent  or  dirislon  super- 
intendent, as  the  case  may  be,  when  he  re- 
ceives the  telegraphic  report,  to  repeat  the 
same,  or  such  parts  thereof  as  may  be  neces- 
sary, to  the  Commission.  This  has  been  done 
repeatedly.  Mr.  Beacom,  general  superintend- 
ent of  the  Rock  Island  at  El  Reno,  reports 
accidents  for  the  Rock  Island;  the  dlTlsion 
or  general  sui)erintendent  of  the  Frisco  does 
likewise;  the  division  superintendent  or 
general  manager  of  the  Santa  F6  does  like- 
wise; the  reports  for  the  Gulf,  Colorado  & 
Sante  FS  Railway  are  made  from  Galveston, 
or  such  point  as  Mr.  Pettibone,  general  man- 
ager, may  be.  Some  roads  at  times  permit 
the  dispatcher  to  repeat  the  message  to  the 
Commission  which  he  receives  from  the 
scene  of  the  accident  Hence  the  report  is 
made  to  the  Commission  with  less  incon- 
venience or  exijonse  than  most  any  other  re- 
port required." 

It  is  obvious  that  thus  constmed  Order 
No.  148  does  not  interfere  with  what  coun- 
sel term  "the  higher  duty  of  looking  after 
and  caring  for  the  injured  and  the  dead, 
and  clearing  the  track,  so  as  to  permit  the 
resumption  of  transportation." 

In  the  briefs  and  argument  of  counsel  for 
the  respective  sides,  the  remaining  question, 
Is  the  evidence  sufficient  to  support  the  or- 
der appealed  from?  is  practically  abandon- 
ed ;  it  being  stated  in  open  court  by  the  At- 
torney General,  and  concurred  in  by  counsel 
for  appellant,  tibat  if  the  jurisdictional  ques- 
tions were  decided  In  favor  of  the  appdlee 
the  fine  may  be  assessed  at  one  dollar.  We 
think  the  state  of  the  record  justifies  this 
agreement  and  we  therefore  affirm  the  or- 
der appealed  from  in  all  particulars,  except 
that  the  penalty  assessed  shall  be  one  dollar, 
in  conformity  with  stipulation  of  counsel,  in- 
stead of  the  sum  as  assessed  by  the  Corpo- 
ration Commission.  All  the  Justices  concur, 
except,  DUNN,  J.,  absent,  and  not  partici- 
pating. 
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SHANNON  et  al.  r.  STATE  ex  pel.  DAVID- 
SON et  al. 

(Supreme  Court  of  Oklahoma.     March  26, 
1912.) 

(Syllabut-  iy  the  Court.) 

CouwTiKs  (I  161*)— Indebtedness  — Allow- 
ance OF  CtAIUS. 

By  virtue  of  section  0  of  an  act  of  the 
legislature  entitled  "An  act  relating  to  the 
issuance  of  warrants  or  certificates  of  indebt- 
edness, etc."  (Scss.  Laws,  1910-11,  p.  180),  the 
board  of  county  commissioners  is  without  au- 
thority to  allow  and  approve  a  claim  against 
any  fund  of  the  county,  or  to  order  a  warrant 
therefor  issued  on  such  fund,  where,  during  the 
fiscal  year  in  which  the  claim  is  presented, 
claims  have  already  been  allowed  and  approved 
on  such  fund  equal  to  the  estimate  made  and 
approved  by  the  excise  board  for  such  fund  for 
the  current  fiscal  year;  and  this  is  true,  al- 
though there  be  to  the  credit  of  such  fund  a 
balance  unexpended,  derived  from  the  taxes  and 
revenues  collected  daring  the  preceding  year. 

[Eld.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  |  220;   Dec.  Dig.  {  161.*] 

Error  from  District  Court,  Creek  County; 
Wade  S.  Stanfield,  Judge. 

Mandamus,  on  the  relation  of  Holmes  Da- 
vidson and  another,  against  L.  O.  Shannon 
and  others.  Judgment  for  relators,  and  de- 
fendants bring  error.  Reversed  and  remand- 
ed, witb  directions. 

W.  Morris  Harrison,  of  Sapulpa,  for  plain- 
tiffs in  error.  McDougal  &  Lytle,  of  Sapulpa, 
for  defendants  in  error. 

HATES,  J.  This  action  vras  brought  in  the 
court  below,  on  relation  of  defendants  in  er- 
ror, Holmes  Davidson  and  Theodore  Berry- 
hill,  as  guardian  of  Earl  Berryhlll,  who  will 
be  hereafter  referred  to  as  relators,  to  com- 
pel by  mandamus  plaintiffs  in  error,  consti- 
tuting the  board  of  county  commissioners  of 
Creek  county,  to  approve  certain  claims  of 
relators  against  the  county,  and  to  order 
warrants  drawn  therefor. 

The  Judgment  of  the  trial  court  sought  to 
be  reversed  by  this  proceeding  awarded  the 
jieremptory  writ  as  prayed  for  by  relators. 
The  trial  in  the  court  below  was  upon  an 
agreed  statement  of  facts,  which,  in  so  far 
as  they  are  material  to  the  question  present- 
ed by  this  appeal,  are  as  follows: 

Relator  Holmes  Davidson  is  the  county 
Jailer  of  Creek  county,  and  has  in  his  care 
and  custody  tbe  state  and  county  prisoners 
confined  in  the  county  Jail,  and  is  charged 
with  the  duty  of  boarding  and  keeping  them. 
The  county,  it  is  admitted,  is  indebted  to  him 
for  the  board  of  said  prisoners  in  the  sum  of 
f363;  that  relator  has  rendered  and  filed  his 
account  therefor  in  due  form,  as  required  by 
law.  It  Is  admitted  that  said  claim  is  cor- 
rect and  due  by  the  county,  and  Is  a  proper 
charge  against  the  contingent  fund  of  the 
county;  but  the  board  of  county  commission- 
ers refused  to  allow  said  claim,  and  to  order 
a   warrant  issued  therefor,   for  tbe   reason 


that  the  estimate  approved  and  allowed  by 
the  excise  board  for  the  fiscal  year  1911-12 
for  tbe  contingent  fund  was  exhausted.  Re- 
lator Earl  Berryhlll  is  the  owner  of  a  build- 
ing rented  and  occupied  by  the  county,  and 
it  is  admitted  that  the  county  is  indebtied  to 
him  as  rents  thereon  in  the  sum  of  $780; 
that  an  account  therefor  has  been  duly  made 
and  presented  to  the  board  of  county  commis- 
sioners for  allowance;  that  said  claim  is  a 
Just  charge  agabist  the  court  fund  of  the 
county,  but  that  the  county  conunissloneis 
refused  to  allow  said  claim,  for  tbe  reason 
that  the  estimate  approved  and  allowed  by 
the  excise  board  for  the  court  fund  for  the 
fiscal  year  1911-12  has  been  exhausted.  Al- 
though warrants  have  been  drawn  against 
the  contingent  and  court  funds  of  tlie  county 
in  an  amoimt  equal  to  the  estimate  made  and 
approved  for  said  funds  for  the  fiscal  year 
1911-12,  It  Is  admitted  that  there  is  a  bal- 
ance on  hand  in  the  county  treasury  to  the 
credit  of  the  contingent  fund  in  tbe  sum  of 
$1,002;  and  a  balance  to  the  credit  of  the 
court  fund  in  the  sum  of  $24,000,  which  said 
sums  were  jiaid  into  the  treasury  as  taxes 
under  the  levy  made  for  the  fiscal  year  1910- 
11;  and  that  all  charges  against  said  funds 
for  the  fiscal  year  1910-11  have  been  paid. 

The  sole  question  presented  by  the  record 
in  this  proceeding  is  whether,  under  tbe  pro- 
visions of  an  act  of  the  Legislature  approved 
March  15,  1911,  entitled  "An  act  relating  to 
the  Issuance  of  warrants  and  certificates  of 
indebtedness,  etc"  (Sess.  Laws,  1910-11,  p. 
180),  the  board  of  county  commissioners  is 
authorized  to  allow  claims  against  any  fund 
In  any  fiscal  year  in  excess  of  tbe  estimate 
made  and  approved  for  such  fund  for  said 
year,  by  reason  of  tbe  fact  that  there  is  cash 
on  hand  in  the  treasury  to  the  credit  of  such 
fund  left  over  from  tbe  taxes  levied  and  col- 
lected during  the  preceding  year.  Section  2 
of  the  act  makes  it  the  duty  of  every  officer 
authorized  to  allow,  issue,  or  draw  warrants 
against  the  public  funds  of  any  county  to 
number  them  in  their  numerical  order  as 
they  are  Issued  on  each  fund,  beginning  with 
number  1,  and  issuing  them  consecutively 
each  fiscal  year;  and  the  series  for  each  year 
is  required  to  be  designated  by  writing  the 
fiscal  year  on  the  warrant  for  which  the  levy 
to  pay  same  has  been  made. 

Section  4  requires  that:  "Each  and  every 
warrant  or  certificate  of  indebtedness  must 
be  drawn  against  a  specific  fund,  and  there 
shall  be  shown  on  such  warrant  or  certificate 
of  Indebtedness  by  the  officer  or  person  issu- 
ing, drawing  or  attesting  tbe  same,  the 
amount  of  the  estimate  made  and  approved 
for  such  purpose  for  the  fiscal  year  or  tbe 
specific  amount  authorized  by  a  bond  issue 
for  snid  purpose;  the  amount  of  warrants  or 
certificates  of  indebtedness  issued  or  drawn 
against  said  fund  and  tbe  net  balance  to  the 
credit  of  said  fund." 
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Section  6  provides  that:  "Warrants  and 
certificates  of  indebtedness  may  be  Issued  to 
the  amount  of  the  estimate  made  and  approv- 
ed hy  ^Ae  excise  board  for  the  current  fiscal 
year  or  to  the  amount  authorized  for  such 
purpose  by  a  bond  issue."    (Italics  are  ours.) 

Section  7  makes  It  unlawful  for  any  officer 
to  issue,  approve,  sign,  attest,  or  register  any 
warrant  or  certificate  of  indebtedness  in  any 
form  In  excess  of  the  estimate  of  expenses 
made  and  approved  for  the  current  fiscal 
year,  and  renders  a  warrant  so  Issued  inval- 
id against  the  county,  and  makes  the  officer 
Issuing  same  and  his  bondsmen  liable  there- 
for. 

Section  9  reads  as  follows:  "It  shall  be 
unlawful  for  the  board  of  county  commission- 
ers, the  city  council  or  the  commissioners  of 
any  city,  the  trustees  of  any  town,  board  of 
education,  township  board,  school  district 
board  or  any  member  or  members  of  the 
aforesaid  commissioners,  or  of  any  of  the 
above-named  boards,  to  make  any  contract 
for,  incur,  acknowledge,  approve,  allow  or 
authorize  any  Indebtedness  against  their  re- 
spective municipality  or  authorize  it  to  be 
done  by  others,  in  excess  of  the  estimate 
made  and  approved  by  the  excise  board  for 
such  purpose  for  such  current  fiscal  year,  or 
In  excess  of  the  specific  amojont  authorized 
for  such  purpose  by  a  bond  Issue.  Any  such 
indebtedness,  contracted,  Incurred,  acknowl- 
edged, approved,  allowed  or  authorized  in 
excess  of  the  estimate  made  and  approved 
for  such  purpose  for  such  current  fiscal  year 
or  in  excess  of  the  specific  amount  authoriz- 
ed for  such  purpose  by  a  bond  issue,  shall 
not  t>e  a  charge  against  the  municipality 
whose  ofilcer  or  ofilcers  contracted,  incurred, 
acknowledged,  approved,  allowed  or  author- 
ized or  attested  the  evidence  of  said  indebt- 
edness, but  may  be  collected  by  civil  action 
from  any  ofliclal  contracting,  incurring,  ac- 
knowledging, approving  or  authorizing  or  at- 
testing such  Indebtedness,  or  from  his  bonds- 
men." 

It  is  plain  that  the  foregoing  section  makes 
It  unlawful  for  respondents  In  this  case  to 
approve  the  claims  of  relators,  unless  the 
term  "estimate  made  and  approved"  for  any 
current  fiscal  year  Includes  a  balance  left 
over  to  the  credit  of  any  fund  from  the  tax- 
es collected  during  a  previous  year,  but  that 
the  term  "estimate  made  and  approved"  has 
no  such  meaning  seems  clearly  to  be  fore- 
closed by  other  provisions  of  the  act;  for 
the  Legislature  has,  by  section  3,  defined 
this  term  in  the  following  language:  "The 
term  'estimate  made  and  approved'  as  used 
herein  is  defined  to  mean  the  Itlmlzea  state- 
ment of  the  estimated  needs  of  a  municipali- 
ty for  Its  current  expenses  for  the  ensuing 
fiscal  year,  as  approved  and  fixed  by  the  ex- 
cise board  or  by  vote  of  the  municipality, 
adding  thereto  the  amount  necessary  to  cre- 
ate a  sinking  fund  to  meet  maturing  bonds, 
judgments   (uid    interest   coupons,    but.  the 


amount  or  limit  to  which  warrants  and  cer- 
tificates of  indebtedness  may  be  issued,  shall 
not  include  the  ten  per  cent  to  be  added 
to  the  estimate  for  delinquent  taxes." 

Applying  this  definition  to  the  language 
in  section  9,  It  is  plain  that  the  effect  of 
that  section  is  to  limit  the  approval  of 
claims  by  the  board  of  county  commissioners, 
not  to  the  amount  of  funds  that  may  be  in 
the  treasury  at  any  time,  or  that  may  be 
received  Into  the  treasury  during  any  fiscal 
year,  but  to  the  estimate  of  expenses  made 
and  approved  by  the  excise  board  for  that 
year.  In  otlier  words,  when  a  claim  is  pre- 
sented to  the  county  commissioners.  In  order 
for  them  to  determine  their  authority  rela- 
tive to  approving  same,  they  are  required 
to  look,  not  to  the  condition  of  the  account 
in  the  treasury,  but  to  the  amount  of  the 
estimate  made  and  approved  by  the  excise 
board,  and  the  total  amount  of  warrants  or 
certificates  already  drawn  against  the  fund 
for  that  year.  If  the  amount  of  warrant* 
previously  drawn  during  the  fiscal  year,  in- 
cluding the  claim  presented,  does  not  exceed 
the  amount  of  the  estimate  made  and  ap- 
proved for  that  year  by  the  excise  board, 
the  claim  may  be  approved  and  a  warrant 
ordered  issued;  but.  If  the  amount  of  war- 
rants previously  issued.  Including  the  claim 
presented  for  allowance,  exceeds  the  esti- 
mate made  and  approved  for  the  fund  against 
which  the  claim  is  a  charge  for  any  year, 
then  there  is  nothing  in  the  statute  that 
authorizes  the  board  to  allow  same,  although 
there  may  be  money  In  the  treasury  credited 
to  such  fund  for  previous  years,  but  not  ex- 
hausted by  the  charges  against  the  fund  for 
said  years.  To  sustain  relators'  contention 
that  the  board  of  county  commissioners  are 
under  duty  to  allow  their  claims  because  of 
the  balance  in  the  fund,  derived  from  the 
taxes  of  a  previous  year,  would  be  to  ex- 
tend the  meaning  of  the  terms  of  this  stat- 
ute as  specifically  defined  by  the  statute  it- 
self. It  is  apparent  that  the  Legislature  in- 
tended that  the  terms  of  the  statute  should 
have  a  definite,  fixed,  unmistakable  meaning, 
requiring  no  construction,  because  the  stat- 
ute has  defined  them,  and  has  made  the  offi- 
cers who  violate  the  statute  by  approving, 
claims  or  drawing  warrants  in  excess  of  the 
amount  authorized  thereby  liable  personally 
for  such  warrants  or  claims,  and  'subjects- 
them  to  a  prosecution  for  misdemeanor,  and 
upon  conviction  to  a  fine  of  not  less  than 
$100  nor  more  than  $1,000,  and  a  forfeiture 
of  their  office. 

Section  4  of  an  act  of  the  Legislature  en- 
titled "An  act  to  provide  for  the  levying  of 
taxes  on  ad  valorem  basis,  etc.,"  approved 
March  17,  1910  (chapter  64,  p.  109,  Sess. 
Laws  1910),  creates  in  each  organized  coun- 
ty In  the  state  an  excise  board,  to  be  com- 
posed of  the  county  clerk,  county  treasurer, 
county  judge,  county  superintendent,  and. 
county  attorney,  who  shall  perform  the  du- 
ties thereinafter  provided. 
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Section  4  makes  It  tbe  duty  of  the  excise 
board  to  meet  at  the  county  seat  on  the 
last  Saturday  in  July  of  each  year,  for  the 
purpose  of  examining  the  estimates  of  ex- 
penses of  the  county  and  for  each  city  and 
incorporated  town,  township,  and  school  dis- 
trict In  the  county,  and  to  revise  and  correct 
any  such  estimate,  where  the  amount  thereof 
Is  in  excess  of  the  Just  and  reasonable  needs 
of  the  municipality  for  which  same  is  made; 
and  wbeu  they  have  approved  each  estimate. 
If  the  same  Is  within  the  limits  for  current 
expenses  provided  for  by  section  1  of  the 
act,  said  board  shall  then  ascertain  the  as- 
sessed valuation  of  property  taxed  ad  va- 
lorem in  the  county,  and  shall  ascertain  the 
probable  income  of  the  county  and  of  each 
municipality  or  division  thereof,  other  than 
ad  valorem  taxes,  and  then  they  shall  make 
a  levy  sufficient  to  meet  the  expenses  of  the 
current  year  as  approved  in  said  estimates, 
and  additional  amounts  necessary  to  provide 
a  sinking  fund  to  pay  at  maturity  all  bond- 
ed indebtedness  of  the  county.  Added  to 
this  amount,  there  shall  be  levied  10  per 
centum  additional  for  delinquent  taxes. 

We  think  the  Legislature  by  this  section 
Intended  to  provide,  and  does  provide,  that 
the  excise  board,  in  arriving  at  what  amount 
of  taxes  shall  be  necessary  to  be  levied  in 
any  year  upon  ad  valorem  basis  in  any 
county,  shall  first  ascertain  the  probable  in- 
come of  the  county  for  that  year  from  all 
sources.  Including  any  balance  that  may  be 
available  from  the  revenues  collected  by 
the  county  during  the  preceding  year  or 
years  unexpended;  that  such  total  income 
from  all  sources  shall  then  be  deducted  from 
the  estimate  approved  and  allowed  for  the 
current  year,  and  a  sufficient  levy  of  taxes 
upon  ad  valorem  basis  shall  then  be  made 
by  the  board  to  raise  the  additional  sum  nec- 
essary under  the  estimate  approved,  unless 
such  amount  shall  require  a  rate  exceeding 
the  rate  fixed  by  the  statute.  The  excise 
board  may  consider  at  such  time  the  balance 
to  the  credit  of  any  fund  in  the  county  treas- 
ury, for  the  purpose  of  determining  the 
amount  of  taxes  necessary  to  be  levied;  but 
when  the  board  of  county  commissioners  Is 
called  upon  to  approve  or  allow  any  claim 
against  any  fund  of  the  county,  or  any  offi- 
cer, whose  duty  it  is  to  issue  a  warrant 
when  such  claim  is  allowed,  is  called  upon  to 
issue  such  warrant,  they  may  look  only  to 
the  estimate  made  and  approved  by  the  ex- 
cise board,  and  to  the  amount  of  claims  al- 
lowed or  warrants  already  issued  thereunder 
during  such  fiscal  year,  to  determine  whether 
they  are  authorized  to  approve  fbe  claim,  or 
to  issue  a  warrant  therefor.  This  view  seems 
to  us  to  be  in  entire  harmony  with  the  pur- 
pose of  both  of  the  foregoing  acts  of  the 
Legislature,  and  to  be  the  only  procedure  au- 
thorized by  the  plain  language  of  the  stat- 
ute;   and  to  give  to  it  any  other  meaning 


would  be  to  legislate  additional  language 
into  a  statute  whose  language  is  not  suffi- 
ciently ambiguous  to  require  construction. 

We  are  not  unaware  that  this  rule  may 
operate  to  embarrass  the  administration  ot 
afFairs  in  some  counties,  where  the  estimates 
made  and  approved  by  the  excise  board  have 
proven  insufficient  to  meet  the  expenses  of 
the  county;  but  it  is  an  embarrassment  that 
flows  from  the  operation  of  the  plain  letter 
of  the  statute,  and  the  courts  are  not  justi- 
fied in  going  beyond  the  law  expressed  in  a 
plain  statute,  although  to  do  so  might  re- 
lieve a  difficult  situation. 

The  validity  or  coustitutionaUty  of  the  act 
involved  has  not  been  questioned. 

It  follows  from  the  foregoing  views  that 
the  Judgment  of  the  trial  court  should  be 
reversed  and  the  cause  remanded,  with  di- 
rection to  dismiss. 

TURNER,  C.  J.,  and  KANE  and  DUNN, 
JJ.,  concur.  WILXJAMS,  3^  absent,  and  not 
participating. 

(84  OkL  S») 

NATIONAL  LIFE  INS.  CX).  T.  HALL  et  al. 

(Supreme  Court  of  Oklahoma.    March  19, 
1012.) 

(ByUabuf  iy  th«  Court.) 

1.  IHTEBEST  ({   37*)  — Supuuuiors  — Afikb 
Matubitt  of  Debt. 

Where  a  promissory  note  drawing  5%  per 
cent,  interest,  payable  semiannually,  contains  a 
clause  which  nrovides  that  the  rate  shall  be 
increased  to  12  per  cent  in  the  event  of  de- 
fault in  payment  of  either  principal  or  intorest 
at  maturity,  held,  such  increased  rate  is  in  tiie 
nature  of  a  penalty  for  nonperformance  of  con- 
tract, and  such  clause  is  void  under  section 
1125,  Comp.  Laws  1909. 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent.  Dig.  H  77,  78;  Dec.  Dig.  |  87.*] 

(Additional  Syllabut  iy  Editorial  Stag.) 

2.  "INTEBEST"  (i  37*)— "iKTKBEST"  AHD  "PEN- 
ALTY"   DISTINQT7I8IIED. 

The  term  "interest,"  when  used  to  desig- 
nate a  rate  per  cent,  to  be  paid  for  the  use  of 
money,  has  a  distinct  si^ificance  derived  from 
commercial  usage,  meanmg  simply  the  market 
value  of  the  use  of  money,  which  valae  may  be 
limited  by  law;  wlille  the  term  '"penalty''  is 
U8e<l  to  designate  a  clause  in  an  agreement  by 
which  the  obligor  agrees  to  pay  a  certain  sum 
of  money  if  he  shall  fail  to  fulfill  the  contract 
contained  in  another  clause  of  the  same  agree- 
ment. A  "penalty"  always  inclndes  two  dis- 
tinct agreements,  so  that  when  the  first  is  ful- 
filled the  second  is  void;  and  when  a  breach 
has  taken  place  the  obligee  has  the  option  to 
require  the  fulfillment  of  the  first  obligation  or 
payment  of  the  penalty,  but  not  before  (citing 
Words  and  Phrases). 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent  Dig.  H  77,  78;  Dec.  Dig.  i  37.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Kingfisher  Coun- 
ty; A.  H.  Huston,  Judge. 

Action  by  the  National  Life  Insurance 
Company  against  Howard  Hall  and  others. 
Judgment  for  plalntifT  for  less  than  the  re- 
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lief  demanded,  and   it   brings   error.     Af- 
firmed. 

Warren  K.  Snyder,  of  Oklaboma  City,  for 
plaintiff  in  error.  W.  L.  Moore,  of  Hennes 
sey,  for  defendants  in  error. 

HARBISON,  C.  Tbis  action  was  b^m. 
May  25,  1908,  by  tbe  National  Life  Insur- 
ance Company  for  foreclosure  of  mortgage 
on  a  certain  160-acre  tract  of  land  situated 
In  Kingfisher  county,  and  for  judgment  on 
principal  note  of  $1,200  and  one  past-due  in- 
terest coupon  for  $33,  and  for  Interest, 
costs,  and  attorney's  fees  provided  for  in 
note  and  mortgage.  Tbe  diuse  was  tried  by 
the  court  May  25,  1909,  resulting  in  judg- 
ment in  favor  of  plaintiff  for  tbe  foreclosure 
of  tbe  mortgage  and  judgment  against  How 
ard  Hall  and  Medora  A.  HaL\  bis  wife,  for 
$1,200,  with  interest  tbereon  b':  the  rate  of 
5%  per  cent  from  the  Ist  day.  of  February, 
1908,  and  for  tbe  further  sum  of  $33,  with 
interest  thereon  at  the  rate  of  12  per  cent 
per  annum  from  the  Ist  day  of  ("ebruary, 
1908,  until  paid,  and  the  further  sum  of  $50 
attorney's  fees,  with  interest  thereon  from 
the  date  of  judgment  at  tbe  rate  of  6  per 
cent  per  annum  until  paid. 

Plaintiff  excepted  to  this  judgment,  claim- 
ing that  he  was  entitled  to  12  per  cent,  in- 
terest on  tbe  principal  note.  Instead  of  5^ 
per  cent,  given  in  the  judgment  This  claim 
for  increased  rate  of  interest  is  based  upon 
the  provisions  of  the  note,  which  provide  for 
tbe  payment  of  5%  per  cent  per  annum  un- 
til maturity  on  principal  note  and  interest 
coupon,  and  for  interest  at  the  rate  of  12 
per  cent  per  annum  in  the  event  of  default 
in  payment  of  the  principal  note  or  any  of 
tbe  coupon  notes  at  maturity.  Judgment  for 
the  increased  rate  of  Interest  was  refused 
by  tbe  trial  court,  on  the  ground  that  that 
provision  of  tbe  note  and  mortgage  provid- 
ing for  an  increased  rate  of  Interest  tn  case 
of  default  in  the  payment  of  the  several 
sums,  or  any  of  them  when  th^  became  due, 
was  In  the  nature  of  a  penalty,  and  in  vio- 
lation of  statute.  The  note  sued  on  Is  as 
follows: 

"♦  *  ♦  On  tbe  first  day  of  February, 
1910,  I  promise  to  pay  to  the  order  of  the 
Demlng  Investment  Company,  a  corporation, 
the  principal  sum  of  twelve  hundred  and 
no/100  dollars,  with  Interest  thereon  at  the 
rate  of  5^  per  cent  per  annum  from  Dec. 
9,  1902,  until  maturity,  payable  semiannu- 
ally, according  to  the  tenor  of  fourteen  in- 
terest notes,  one  being  for  forty-two  and 
30/100  dollars,  and  thirteen  others  for  thir- 
ty-three and  no/100  dollars  each,  all  of  even 
date  herewith;  both  principal  and  interest 
notes  payable  at  the  National  Park  Bank, 
New  York  City,  N.  X.  If  default  be  made 
for  ten  days  in  th^  payment  of  any  sum,  ei- 
ther principal  or  interest,  after  tbe  same 
becomes  due  and  payable  according  to  the 
terms  hereof,  then  tbe  whole  amotmt  herein 


promised  to  be  paid,  shall,  at  tbe  option  of 
the  holder  hereof,  at  once  become  due  and 
payable.  All  sums  herein  promised  to  be 
paid  shall  bear  12  per  cent  per  annum  in- 
terest after  maturity,  payable  annually, 
whether  the  same  become  due  according  to 
the  terms  hereof,  or  by  reason  of  any  de- 
fault of  any  payment  of  principal  or  inter- 
est Privilege  reserved  to  pay  $100  or  any 
multiple  thereof  Feb.  1st,  1904,  or  at  any 
interest  pay  day  thereafter  by  giving  60 
days'  written  notice.  Dated  this  9th  day  of 
December,  1902. 

l>u 
"Howard    X    HaU. 
mark 
her 
"Medora  A,    X    Hall, 
mark 

"Attest:    B.  B.  Coekrell. 

"Copy:    A.  W.  Westlake. 

"M.  K.  O.    Form  B.    [Copy.]" 

[2]  It  is  conceded,  and  correcOy  so,  by 
counsel  for  both  plaintiff  and  defendant  in 
error,  that  there  is  but  one  question  involved 
in  this  case,  namely,  whether  the  increased 
rate  of  Interest  provided  for  in  the  note  and 
mortgage,  in  case  of  default  in  payment  at 
maturity,  shall  be  construed  as  Interest 
proper,  or  as  penalty  for  failure  to  pay  when 
due.  If  it  be  interest  merely,  then  tbe  pro- 
vision is  valid  and  binding.  If  purely  a 
penalty,  then  it  is  void  under  the  statutes. 
Therefore,  a  determination  of  the  question 
depends  upon  the  distinction  between  tbe 
terms  "interest"  and  "penalty."  On  the 
question  of  the  validity  of  such  a  provision, 
there  is  a  sharp  conflict  and  much  confusion 
among  the  authorities,  which  conflict  is  due, 
to  a  great  extent,  to  a  difference  in  statutes, 
and,  to  some  extent,  to  a  confusion  of  tbe 
terms  "Interest"  and  "penalty"  and  a  fail- 
ure to  distinguish  between  the  terms  "pen- 
alty" and  "liquidated  damages."  See  Hub- 
bard V.  Callahan,  42  Conn.  524,  19  Am.  Rep. 
564;  Scottish  American  Mortgage  Co.  v. 
Wilson  et  al.  (C.  0.)  24  Fed.  310,  and  the 
line  of  precedents  cited  and  followed  by  each 
of  the  above  authorities;  also  Conn.  Mutual 
Life  Ins.  Co.  v.  Wosterhoff,  58  Neb.  879,  78 
N.  W.  724,  76  Am.  St  Rep.  101,  and  the  line 
of  authorities  therein  cited  and  followed. 
Each  term  has  a  distinct  signiacance,  and 
the  three  should  not  be  used  interchange- 
ably. Bonvler'B  Law  Dictionary;  Ander- 
son's Law  Dictionary;   Worda  and  Phrases. 

It  is  true  that  liquidated  damages  partake 
to  an  extent  of  the  nature  of  a  penalty;  but 
there  may  be  a  penalty  without  any  of  the 
elements  of  liquidated  damages;  while  the 
term  "interest,"  when  used  to  designate  a 
rate  per  centum  to  be  paid  for  the  use  of 
money,  does  not  necessarily  include  the  ele- 
ments of  either  of  the  other  terms.  It  de- 
rives its  distinct  significance  from  commer- 
cial usage,  rather  than  from  the  courtSi  and 
means  simply  the  market  value  of  the  use 
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of  money,  which  value,  of  course,  may  be 
limited  by  law. 

Therefore,  after  a  careful  review  of  au- 
thorities, observing  the  confusion  and  con- 
flict among  them,  and  In  view  of  the  stat- 
utes, we  conclude  that  the  safer  determina- 
tion of  the  question  at  bar  may  be  had  from 
the  meaniog  implied  by  the  language  of  the 
note.  If  It  appears  from  the  language  of  the 
note  that  the  parties  had  in  contemplation, 
or  under  consideration,  the  earning  power 
this  money  might  have  after  maturity,  or 
what  Its  use  might  be  worth  because  of  some 
contemplated  investment,  or  what  its  reten- 
tion might  be  worth  to  the  makers,  and  the 
minds  of  the  parties  met  In  contract  and 
agreed  as  to  what  the  use  of  such  money 
would  be  worth  in  either  case,  and  their  sub- 
sequent acts  show  this  to  be  the  meaning  in- 
tended, then  we  think  the  Increased  rate 
should  be  treated  as  interest  on  mottey,  as 
distinguished  from  penalty  for  nonpayment. 
But,  on  the  other  band,  if  it  appears  from 
the  face  of  the  note  that  such  provision  for 
an  increased  rate  after  maturity,  or  in  case 
of  default,  is  Intended  merely  as  an  Incen- 
tive to  prompt  payment,  or  as  a  punishment 
for  nonpayment,  and  that  after  default  pay- 
ment will  be  enforced  anyway,  and  the  acts 
of  the  parties  show  this  to  be  the  meaning 
intended,  then  it  should  be  treated  as  a  pen- 
alty, and  as  void  under  the  statutes. 

The  two  clauses  in  the  note  from  which 
this  question  arises  are  as  follows:  "If  de- 
fault be  made  for  ten  days  in  the  payment  of 
any  sum,  either  principal  or  Interest,  after 
same  becomes  due  and  payable  according  to 
the  terms  thereof,  then  the  whole  amount 
herein  promised  to  be  paid,  shall,  at  the  op- 
tion of  the  holder  hereof  at  once  become  due 
and  payable."  "All  sums  herein  promised  to 
be  paid  shall  bear  12%  per  annum  Interest 
after  maturity,  payable  annually,  whether 
same  become  due  according  to  the  terms 
hereof,  or  by  reason  of  any  default  of  any 
payment  of  principal  or  interest." 

Bouvier  defines  penalty  to  be  "a  clause  in 
an  agreement  by  which  the  obligor  agrees  to 
pay  a  certain  sum  of  money  if  he  shall  fail 
to  fulfill  the  contract  contained  in  another 
clause  of  the  same  agreement."  "A  penalty 
is  defined  to  be  a  clause  in  an  agreement  by 
which  the  obligor  agrees  to  pay  a  certain 
sum  of  money  if  he  shall  fall  to  fulfill  the 
contract  contained  in  another  clause  of  the 
same  agreement  A  penal  obligation  difTers 
from  an  alternative  obligation,  for  it  is  but 
one  in  Its  essence;  while  a  penalty  always 
Includes  two  distinct  engagements,  and  when 
the  first  is  fulfilled  the  second  is  void.  When 
a  breach  has  taken  place,  the  obligee  has  his 
option  to  require  the  fulfillment  of  the  first 
obligation  or  payment  of  the  penalty,  but  not 
before."  Danforth  v.  Charles,  1  Dak.  285,  46 
N,  W.  576. 

[1]  It  is  plain  from   the  language  of  the 


note,  and  under  the  definitions  above  quoted, 
that  the  Increased  rate  of  interest  was  In- 
tended as  a  penalty,  and  for  no  other  pur- 
pose. Especially  la  this  true  in  view  of  the 
action  of  the  plaintift  In  Instituting  proceed- 
ings to  foreclose,  and  demanding  the  payment 
of  the  increased  rate  before  the  maturity  of 
the  principal  note,  and  as  soon  as  default 
was  made  in  the  payment  of  one  of  the  in- 
terest coupons.  Had  this  clause  in  the  note 
been  intended  to  mean  an  increased  rate  of 
interest  for  the  use  of  the  money  after  ma- 
turity, and  had  it  been  so  construed  and 
agreed  upon  by  the  parties  to  the  contract, 
we  cannot  believe  that  the  plaintiff  would 
have  instituted  foreclosure  proceedings  as 
soon  as  one  of  the  $33  Interest  coupons  be- 
came due  and  before  the  principal  note  ma- 
tured. 

Section  815  of  Wilson's  Rev.  &  Ann.  St. 
1903  (section  1125,  Comp.  Laws  1909),  reads  as 
follows:  "Penalties  imposed  by  contract  for 
any  nonperformance  thereof  are  void.  But 
this  section  does  not  render  void  such  bond^ 
or  obligations  penal  in  form  as  have  hereto- 
fore been  commonly  used.  It  merely  rejects 
and  voids  the  penal  clauses." 

In  view  of  the  language  of  this  clause  Id 
the  note  and  the  construction  placed  thereon 
by  the  parties,  and  in  view  of  their  action  in 
the  premises,  the  increased  rate  therein  pro- 
vided for  was  not  intended  as  an  extra  com- 
pensation for  an  extended  use  of  the  money. 
No  extension  was  intended  to  be  granted, 
and  none  was  granted;  but  as  soon  as  de- 
fault was  made  a  forfeiture  was  declared 
and  the  forfeit  demanded.  It  could  not 
have  been  demanded  upon  any  ground 
whatever,  except  for  nonperformance  of  the 
contract.  This,  it  seems  to  us,  is  the  test  of 
the  question;  and,  this  being  true,  such 
clause  is  void  under  the  statutes,  and  the 
court  below  was  correct  In  so  holding. 

The  judgment  is  affirmed. 

PER  CURIAM.    Adopted  In  whole. 


-  ^4  Okl.  i») 
CHICAGO,  R.  I.  &  P.  RT.  CO.  v.  CONWAY, 
(Supreme  Court  of  Oklahoma.    Feb.  6,  1912.) 

(Syllahut  by  the  Covrt.) 

1.  Cabbiebs  (I  218*)  — Tbansportation  of 
Live  Stock— Bill  of  Lading— Notice  of 
Injdrt. 

When  a  bill  of  lading,  under  which  live 
stock  are  shipped  by  rail,  provides  that,  as 
a  condition  precedent  to  recovering  damages 
for  loss,  or  injury,  or  detention,  or  delay  in 
transportation,  the  shipper  sbali  give  written 
notice  to  the  company  before  the  stock  is  re- 
moved from  the  place  of  destination,  and  be- 
fore such  stock  is  mingled  with  other  stock, 
and  that  such  notice  shall  be  given  within  one 
day  after  the  delivery  of  the  stock,  such  no- 
tice is  necessary  as  a  condition  precedent  to 
recovery. 

[Ed.   Note.— For   other   cases,   see   Carriers, 
Cent.  Dig.  »  674-696,  927,  928,  933-949;   Dec. 
{  218.*] 
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2.  Gabbiebs  (S  228*)  —  Transpoktation  of 
Live  Stock— Notice  or  Injubt— Bubden 
OF  Pboof. 

In  such  a  case,  the  burden  of  proof  rests 
upon  the  plaintiff  to  show  that  the  notice  was 
given  within  tlie  time  provided. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §S  957-960;   Dec.  Dig.  {  228.*] 

3.  Carbieb£  (S  228*)  —  Heabsat  —  Pboof  of 
Notice. 

The  testimony  of  the  plaintiff,  to  the  effect 
that  be  prepared  a  written  notice  and  left  it 
with  his  cominiasion  firm  at  destination,  and 
that  they  afterwards  wrote  him  that  they  had 
filed  it  with  the  defendant,  is  incompetent. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §g  957-060;   Dec  Dig.  i  228.*] 

{Additional  8yllaiu»  ly  Editorial  Staff.) 

4.  Cabbieks  (5  218*)  —  Tbanspobtation  of 
Ljvk  gTocK—lNjnB,T— Notice— Time. 

A  provision  of  a  live  stock  bill  of  lading, 
requiring  immediate  notice  of  claim  for  injury, 
detention,  or  delay  before  the  stock  is  removed 
from  destination  or  mingled  with  other  stock, 
is  not  invalid  as  contrary  to  public  policy. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §«  674-696,  927v  928,  933-949;  Dec 
Dig.  {  218.*] 

Cominlgeloners'  Opinion,  Division  No.  1. 
Error  from  District  Conrt,  Noble  County; 
W.  M.  Bowles,  Judge. 

Action  by  Mike  R.  Conway  against  the 
ClUcago,  Rock  Island  &  Pacific  Railway 
Company  to  recover  damages  sustained  from 
delay  in  the  shipment  of  live  stock  from 
Billings,  Okl.,  to  Kansas  City.  Mo.,  prior  to 
statehood.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed  and  re- 
manded. 

C.  O.  Blake,  H.  B.  Low,  R.  J.  Roberts, 
and  W.  H.  Moore,  all  of  El  Reno,  for  plain- 
tiff in  error.  Henry  S.  Johnston,  of  Perry, 
for  defendant  in  error. 


AMES,  C.  [1]  At  the  trial  there  was  evi- 
dence tending  to  show  an  vmreasonable  de- 
lay in  the  shipment  of  these  cattle  and  a 
shriniuge  In  weight  and  value,  caused  there- 
by. The  only  points  necessary  to  a  decision 
are  whether  or  not  written  notice,  as  re- 
luired  by  the  bill  of  lading,  was  necessary, 
and,  if  so,  upon  whom  rested  the, burden  of 
proof.  The  seventh  paragraph  of  the  bill  of 
lading  contains  the  following  provision: 
"That,  as  a  condition  precedent  to  claiming 
or  recovering  damages  for  any  loss  or  injury 
to  or  detention  of  live  stodi,  or  delay  In 
transportation  thereof,  covered  by  his  con- 
tract, the  second  party,  as  soon  as  he  dis- 
covers such  loss  or  injury,  shall  promptly 
give  notice  thereof  in  writing  to  some  gen- 
eral officer,  claim  agent  or  station  agent  of 
the  first  party,  or  to  the  agent  at  destination 
or  to  some  general  officer  of  the  dellverin;; 
line,  before  such  stock  is  removed  from  the 
point  of  shipment  or  from  the  place  of  des- 
tination, as  the  case  may  be,  and  before 
such  stock  is  mingled  with  other  stodc;  and 
such   written  notice  shall  in   any   event  be 


served  within  one  day  after  delivery  of  the 
stock  at  its  destination,  in  order  that  snch 
claim  may  be  fully  and  fairly  investigated. 
It  is  agreed  that  a  failure  to  strictly  comply 
with  all  the  foregoing  provisions  shall  be  a 
bar  to  the  recovery  of  any  and  all  such 
claims." 

It  will  be  noticed  that  this  paragraph  ap- 
plies specifically  to  any  injury  caused  by 
"delay  in  transportation";  and  therefore 
the  loss  claimed  is  one  to  which  the  contract 
applies.  The  validity  of  tills  provision,  in 
the  absence  of  evidence  to  the  contrary,  has 
been  upheld  by  this  court  too  often  to  re- 
quire discussion,  ahd  it  follows  that  it  was 
necessary  for  the  notice  to  be  given.  St. 
Louis  &  San  Francisco  R.  R.  Co.  v.  Phillips. 
17  Okl.  264,  87  Pac  470;  Missouri,  K.  &  T. 
Ry.  Co.  V.  Davis,  24  OkL  677,  104  Pac.  34, 

24  L.  R.  A.  (N.  S.)  866;  Patterson  v.  Mis- 
souri, K.  &  T.  Ry.  Co.,  24  Okl.  747,  104 
Pac.  31;   St  Louis  &  S.  F.  B.  Co.  v.  Cake, 

25  Okl.  227,  105  Pac.  322;  Missouri,  K.  &  T. 
Ry.  Co.  V.  Hancock,  26  Okl.  254,  109  Pac. 
220;  Missouri,  K.  &  T.  Ry.  Co.  v.  Hancock 
&  Goodbar,  26  Okl.  265,  109  Pac.  223;  Mid- 
land Valley  R.  Co.  v.  Ezell,  29  Okl.  40,  116 
Pac.  163;  Missouri,  K.  &  T.  Ry.  Co.  v.  Mc- 
Laughlin, 29  Okl.  345,  116  Pac.  811. 

It  is  true  that  in  the  Patterson  Case, 
8iipra„  it  was  held  that  this  notice  was  un- 
necessary, where  the  claim  was  for  hogs 
killed  In  transit,  which  were  removed  from 
the  car  by  the  employes  of  the  railroad  com- 
pany. But  in  this  case  the  reason  for  the 
requirement  applies,  as  the  condition  of  the 
live  stock  at  the  time  they  were  delivered 
was  very  material,  and  the  defendant  was  en- 
titled to  an  examination  of  them,  in  order 
that  it  might  ascertain  their  condition  and 
the  extent  of  the  injury. 

[2]  The  notice  being  necessary,  and  there 
being  no  competent  evidence  showing  the 
contents  of  such  notice  or  when  it  was  giv- 
en, it  becomes  necessary  to  decide  whether 
tlie  burden  of  proof  rested  on  the  plalntlfT 
to  show  that  he  gave  notice,  or  whether  the 
burden  rested  on  the  defendant  to  show  that 
the  plaintiff!  did  not  give  it  If  the  burden 
rested  on  the  plaintiff,  then  he  was  not  en- 
titled to  recover  on  the  evidence  offered; 
while,  if  the  burden  rested  on  the  defendant, 
then  the  absence  of  this  evidence  would  not 
prevent  a  recovery  by  the  plalntlft. 

It  will  be  observed  that  by  the  language 
of  the  contract  the  giving  of  this  notice  is 
made  a  condition  precedent  to  recovery. 

Tills  question  has  been  before  the  court  in 
five  cases,  in  four  of  which  the  court  'has 
held  that  the  burd^i  rests  on  the  plaintiff, 
and  in  one  of  which  the  court  has  accepted 
the  defendant's  assumption  of  the  burden  of 
proof. 

In  St.  Louis  &  San  Francisco  R.  R.  Co.  v. 
Phillips,  supra,  the  provision  of  the  bill  of 
lading  was  substantially  the  same  as  here. 
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The  question  arose  on  tbe  pleadings.  The 
plaintiff  sued  on  the  contract  Tbe  defend 
ant  admitted  the  execution  of  the  contract, 
and  alleged  that  the  plaintiff  had  failed  to 
give  the  notice  required.  The  reply  was  a 
general  denial,  unverified.  The  plaintiff  did 
not  allege  afflrmatlTely  that  he  had  given 
the  notice;  nor  did  be  plead  any  facta  con- 
stituting a  waiver  of  It  In  tbe  first  para- 
graph of  the  syllabus.  It  la  said:  "Where  it 
Is  alleged  in  said  answer  that  this  provision 
of  the  contract  has  not  been  complied  with, 
and  where  the  plaintiff  files  a  reply  setting 
up  only  a  general  denial,  suc^  written  con- 
tract is  thereby  admitted;  and  where  nei- 
ther the  petition  nor  the  reply  contains  an 
allegation  of  compliance  with  the  conditions 
of  the  bill  of  lading  or  contract,  and  the 
said  pleadings  on  the  part  of  the  plaintiff 
contain  no  allegation  of  waiver  of  such  con- 
tract, and  no  facts  are  alleged  therein  tend- 
ing to  show  an  actual  or  substantial  com- 
pliance with  the  said  bill  of  lading  or  con- 
tract, and  no  excuse  is  offered  or  set  up  in 
tbe  pleadings  for  the  noncompliance,  said 
pleadings  do  not  state  a  cause  of  action  In 
favor  of  the  plaintiff,  and  a  motion  for  judg- 
ment for  the  defendant  on  the  pleadings 
should  be  sustained,  in  the  absence  of  any 
request  for  leave  to  amend  by  the  plaintiff." 
On  page  271  to  17  Okl.,  87  Pac.  473,  It  Is 
said:  "Upon  this  bill  of  lading  and  its  ac- 
companying shipping  contract,  the  plaintiff 
based  his  cause  of  action.  This,  of  itself, 
would  put  upon  the  plaintiff  the  responsibil- 
ity of  proving  compliance  with  the  material 
parts  of  said  contract  on  bis  part"  On  page 
272  of  17  Okl.,  87  Pac.  473,  It  Is  said  again: 
"Tbe  burden  was  upon  tbe  plaintiff,  not 
only  to  prove,  but  to  allege  In  his  pleadings, 
a  compliance  with  the  terms  of  tbe  contract 
for  breach  of  which  be  sues."  And  on  page 
275  of  17  Okl.,  87  Pac.  474,  It  Is  said  again: 
"We  take  It  to  be  the  true  rule  of  pleading 
that,  where  there  is  a  condition  precedent 
to  be  observed  before  an  action  can  be  main- 
tained or  a  cause  of  action  exist  the  plain- 
tiff must  show  that  the  condition  has  been 
performed,  either  actually  or  substantially, 
or  that  he  has  been  In  some  way  released 
from  that  condition  by  the  act  of  the  op- 
posite party,  and  that.  In  the  absence  of 
such  averment,  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion." 

In  St  Louis  &  a.  F.  R.  Co.  v.  Cake,  25 
CHU.  227,  228,  105  Pac.  322,  823,  the  Identical 
question  involved  in  the  Phillips  Case  was 
decided,  and  the  same  clause  of  a  bill  of  lad- 
ing was  under  consideration.  It  Is  said  In 
the  syllabus:  "Where  neither  the  petition 
nor  the  reply  contains  an  allegation  of  com- 
pliance with  tbe  conditions  of  the  contract 
and  tbe  said  pleadings  on  the  part  of  the 
plaintiff  contain  no  allegation  of  waiver  of 
such  contract  and  no  facts  are  alleged  there- 
in tending  to  sliow  an  actual  or  substantial 
compliance  with  the  said  contract,  and  no 


excuse  Is  offered  or  set  np  In  the  pleadings 
for  the  noncompliance,  said  pleadings  do  not 
state  a  cause  of  action  in  favor  of  the  plain- 
tiff, and  a  motion  for  Judgment  for  tbe  de- 
fendant on  the  pleadings  should  be  sustain- 
ed, in  tbe  absence  of  any  request  for  leave 
to  amend  by  the  plaintiff." 

And  on  page  233  of  25  Okl.,  105  Pac.  325, 
the  following  Is  quoted  from  tbe  opinion  In 
tbe  Phillips  Case:  "Therefore,  the  execu- 
tion of  the  contract  being  admitted,  and  the 
bill  of  lading  referring  thereto  and  contain- 
ing practically  the  same  provision  In  regard 
to  notice  as  a  condition  precedent  to  any 
claim  for  damage  accruing  to  the  shipper, 
the  compliance  with  said  condition  preced- 
ent and  with  the  terms  of  said  contract, 
could  not  be  predicated  or  gathered,  from  a 
general  deniaL  It  would  certainly  seem  to 
be  the  duty  of  the  defendant  In  error,  upon 
admitting  the  execution  of  the  contract,  to 
either  specially  allege  compliance  with  the 
terms  thereof,  or  to  specially  plead  some  of 
tbe  facts,  if  any  -such  there  were  which 
might  tend  to  show  a  substantial  compliance 
with  the  terms  of  said  contract,  and  which 
might  tend  to  relieve  him  from  compliance 
therewith,  or  he  should  In  some  form  have 
alleged  a  waiver  of  the  terms  of  said  con- 
tract on  the  part  of  the  defendant  Neither 
of  these  things  were  done  by  the  defendant 
in  error.  Now,  it  is  a  well-recognized  princi- 
ple of  pleading  that,  where  a  party  relies 
for  bis  cause  of  action  upon  a  breach  of  a 
written  contract,  the  burden  is  upon  him 
to  allege  and  prove  every  material  element 
necessary  to  his  recovery  thereunder.  In 
other  words,  before  he  can  complain  of  a 
breach  of  contract  on  the  part  of  the  other 
party,  he  must  show  that  he  has  actually  or 
substantially  complied  with  tbe  terms  of  the 
contract  himself,  or  has  been  released  there- 
from by  the  other  party." 

In  the  Hancock  &  Goodbar  Case,  supra, 
Mr.  Justice  Hayes,  In  a  case  very  similar  to 
the  one  at  bar,  'held  that  the  plaintiff  was 
not  entitled  to  recover  without  complying 
with  this  clause  of  the  contract  On  page 
268  of  26  Okl.,  109  Pac.  223,  he  says:  "The 
contract  stipulates  that  as  a  condition  pre- 
cedent to  the  shipper's  right  to  recover  any 
damages  for  any  loss  or  injviry  to  the  live 
stock  shipped,  resulting  from  the  carrier's 
negUgence,  including  delays,  the  shipper 
shall,  within  30  days  after  the  happening  of 
tbe  Injuries  complained  of,  file  with  the 
freight  or  station  agent  of  the  carrier  his 
claim  for  damages,  giving  the  amount  there- 
of, and  stipulates  that  no  suit  shall  be 
broug^ht  against  the  carrier  after  tbe  lapse 
of  90  days  from  the  happening  oi  the  injury. 
The  evidence  falls  to  disclose  that  any  daim 
for  damages  was  filed  by  plalntifCs  before 
the  Institution  of  this  action,  and  the  suit 
was  not  brought  until  after  the  expiration 
of  90  days  from  the  happening  of  the  in- 
juries complained  of.  Tbe  trial  court  refus- 
ed to  give,  at  the  request  of  defendant,  in- 
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strnctlona  charging  the  Jury  that,  if  they 
found  that  such  claim  had  not  been  made 
within  30  days,  and  suit  had  not  been 
brought  within  90  days  from  the  happening 
of  the  Injuries,  the  verdict  should  be  for  the 
railway  company." 

As  there  was  no  evidence  In  that  case  to 
show  that  a  claim  was  filed  within  the  time 
limited,  It  was  held  by  the  court  that  the  case 
should  be  reversed.  This  being  true,  It  neces- 
sarily follows  that-  the  burden  was  on  the 
plaintiff  to  offer  this  evidence.  That  Is  the 
exact  condition  of  the  case  at  bar.  There  Is 
no  competent  evidence  here  to  show  when  the 
claim  was  filed,  or  what  the  claim  was,  and, 
this  being  true,  the  Hancock  &  Goodbar  Case 
holds  squarely  that  the  plaintiff  was  not  en- 
titled to  recover. 

In  the  Exell  Case,  supra,  29  .Okl.  40.  U6 
Pac.  163,  the  second  paragraph  of  the  sylla- 
bus is  as  follows:  "In  an  action  upon  such 
contract  for  loss  and  Injury  to  live  stock  dur- 
ing transportation,  a  petition,  which  fails  to 
allege  compliance  with  the  conditions  of  the 
contract  requiring  notice  of  the  claim  of  dam- 
ages or  waiver  thereof.  Is  defective  and  In- 
sufficient to  state  a  cause  of  action."  If  the 
failure  to  all^e  compliance  with  the  contract 
renders  the  petition  insufficient,  then,  of 
course,  it  follows  that  the  burden  of  proof 
rests  upon  the  plalntifl  to  show  compliance 
with  the  contract 

In  the  Patterson  Case,  24  Okl.  747, 104  Pac. 
31,  however,  the  fourth  paragraph  of  the  syl- 
labus is  as  follows:  "If  the  carrier  seeks  to 
escape  liability  on  the  ground  that  the  loss 
of  or  Injury  to  the  goods  is  one  excepted  by  a 
valid  special  contract,  he  has  the  burden  of 
proving,  not  only  the  making  of  such  special 
contract,  but  also  that  the  loss  or  injury  for 
which  the  action  Is  brought  falls  within  a 
specified  exception  contained  In  such  special 
contract."  This  point,  however,  was  rested 
on  the  fact  that  the  defendant  had  voluntari- 
ly assumed  the  burden  of  proof,  and  does 
not  apply  to  the  facts  in  the  case  at  bar.  The 
conclusion  here  reached  la  likewise  support- 
ed by  the  decisions  of  the  court  in  other  cases 
involving  the  construction  of  similar  provi- 
sions In  other  contracts. 

In  Oray  v.  Reliable  Ins.  Co.,  26  Okl.  592, 
110  Pac.  728,  the  first  paragraph  of  the  sylla- 
bus is  as  follows:  "A  policy,  providing  that 
In  case  of  loss  the  Insured  shall  mall  written 
notice  to  the  home  office  at  Oklahoma  City 
within  48  hours  after  the  hail  occurred;  that 
the  company's  adjuster,  after  receiving  such 
notice,  shall  make  an  estimate  of  such  loss, 
and  shall  send  his  written  estimate  of  the 
same  to  the  home  office,  and  mail  or  deliver 
a  copy  to  the  insured;  that,  if  the  insured 
be  not  satisfied  with  such  estimate,  the 
amount  of  the  loss  may  be  ascertained  by 
three  competent  appraisers,  the  assured  and 
Insurer  each  selecting  one,  and  the  two  so 
chosen  selecting  a  third,  and  the  finding  of 
either  two  of  them  to  btt  binding  as  to  the  I 


amount  of  the  loss;  that,  tf,  within  20  days 
after  such  loss,  the  insured  has  not  received 
a  copy  of  the  estimate  of  the  adjuster,  then 
the  insured  shall,  within  2  days  after  the  ex- 
piration of  the  said  20  days,  proceed  In  the 
same  manner  provided.  In  case  he  is  not  sat- 
isfied with  the  estimate  of  the  company's  ad- 
juster, to  have  the  amount  of  the  loss  deter- 
mined by  three  competent  appraisers;  that 
suit  may  not  be  maintained,  unless  notice  of 
such  loss  is  given  and  the  amount  thereof 
thus  ascertained.  It  Is  further  provided  that 
In  any  event,  if  the  insured  failed  to  send  to 
the  home  office  the  amount  of  his  premium 
note,  etc.,  by  registered  mail,  or  if  the  amount 
of  the  said  premium  note  be  not  so  mailed, 
within  2  days  after  the  expiration  of  the  said 
20  days,  then  the  company  shall  not  be  liable 
to  the  assured  for  any  amount.  -  BeU,  that 
a  petition  which  sets  out  the  policy,  but  con- 
tains no  allegation  of  the  giving  of  the  notice 
or  of  any  facts  excusing  a  failure  to  give  one, 
is  demurrable  as  not  stating  a  cause  of  ac- 
tion." 

In  National  Drill  &  Mfg.  Co.  v.  Davis,  29 
Okl.  625,  120  Pac.  976,  decided  November  14, 
1911,  and  not  yet  officially  reported,  suit  was 
brought  by  Davis  upon  a  written  contract  for 
commissions.  The  contract,  amongst  other 
things,  provided:  "Said  second  party  agrees 
to  guarantee  every  sale  made  by  him  to  be 
honest,  fair,  valid,  and  subject  to  no  defense 
arising  from  anything  done,  or  suffered  or 
omitted  by  said  second  party."  The  court 
quote- section  4326,  Wilson's  Statutes,  as  fol- 
lows: "In  pleading  the  performance  of  con- 
ditions precedent  in  a  contract,  it  shall  be 
sufficient  to  state  that  the  party  duly  per- 
formed all  the  conditions  on  his  part;  and  if 
such  allegations  be  controverted,  the  party 
pleading  must  establish,  on  the  trial,  thd 
facts  showing  such  performance" — and  then 
say:  "It  seems  that  the  burden  was  upon 
the  plaintiff  to  prove  on  the  trial  at  nisi  prlus 
a  compliance  with  the  agreement  which  be 
pleaded  and  relied  upon." 

The  plaintiff  seeks  to  distinguish  the  Phil- 
lips, Davis,  and  Cake  Cases  (the  others  were 
not  published  when  the  briefs  were  filed)  on 
several  grounds,  most  of  which  are  disposed 
of  by  what  has  been  said;  but  one,  undis- 
posed of,  is  that  in  those  cases  the  defendant 
specifically  pleaded  the  contract  and  alleged 
the  plaintiff's  failure  to  comply  with  it,  while 
In  this  case  the  answer  was  a  general  denial. 
The  plaintiff,  however,  based  his  cause  of 
action  upon  the  writtoi  contract,  and  ex- 
cused himself  for  not  attaching  a  copy  as  an 
exhibit  to  his  petition  by  an  allegation  that 
he  had  delivered  his  copy  to  the  defendant, 
who  still  had  possession  of  it  He  further 
pleaded  that  he  bad  given  to  the  defendant 
a  written  notice  of  his  claim  for  damages, 
and  excused  himself  for  not  attaching  a  copy 
of  that  by  the  allegation  that  it  was  in  the 
possession  of  the  defendant  The  suit  in  this 
case,  therefore,  was  on  the  contract,  just  as 
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it  was  in  the  cases  cited;  and  tbe  only  differ- 
ence is  that  here  the  question  arises  on  the 
proof,  and  not  on  the  pleadings. 

[3]  The  plaintiff  testified  that  he  prepared 
a  written  notice  and  left  it  with  his  commis- 
sion firm  in  Kansas  City;  that  the  firm  sub- 
sequently wrote  him  that  It  bad  filed  the  no- 
tice; and  that  be  thereafter  saw  it  in  the 
possession  of  the  claim  agent  of  the  defend- 
ant. It  is  BO  manifest  that  this  testimony 
was  insufficient,  either  to  establish  the  con- 
tents of  tbe  notice  given,  or  the  time  within 
which  it  was  given,  that  it  is  unnecessary  to 
dwell  on  the  proposition.  Such  evidence  was 
wholly  insufficient  to  sustain  tbe  burden  of 
proof  resting  ou  the  plaintiff. 

[4]  The  able  argument  of  the  plaintiff  that 
this  provision  of  the  contract  is  against  pub- 
lic iwllcy  is  foreclosed  by  the  previous  ded- 
sions  of  the  court.  Many  authorities  are  cit- 
ed by  the  plaintiff  to  show  that  this  provision 
of  the  contract  may  be  waived ;  but  it  is  un- 
necessary to  consider  the  question,  as  there 
is  not  suffldent  evidence  in  the  record  on 
which  to  sustain  the  contention. 

For  the  reasons  herein  stated,  we  think 
the  case  should  be  reversed  and  remanded 
for  a  new  trial. 

PER  CURIAM.    Adopted  in  whole. 


(34  Okl.  im 

CLAWSON  V.  COTTINGHAM  et  al. 
(Supreme  Court  of  Oklahoma.    July  18,  1912.) 

(Byttaiiu  hy  the  Court.) 

1.  Appeal  and  Ebbob   ((   1001*)— Review— 
Vebdict. 

Where  a  jury  decides  an  issue  of  fact  nq- 
der  proper  instructions,  their  yerdiot  will  not 
be  disturbed  on  appeal,  if  the  evidence  tends 
reasonably  to  support  it;  and  the  facts  as 
found  by  them  will  be  treated  on  appeal  as 
true,  though  controverted  by  the  opposite  party. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f§  3922,  3928-3934;  Dec. 
Dig.  i  1001.*] 

2.  Indians  (|  10*)— Indian  Lands— Owner- 
ship BT  WHITE  Man — Conveyance. 

A  white  man,  not  a  member  of  the  Osage 
Nation,  could  not  own  lands  in  the  Osage  Na- 
tion in  August,  1906;  and  a  deed  from  him  to 
lands  in  that  Nation  was  void,  and  constituted 
no  consideration  for  notes  given  in  payment 
for  the  land. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent.  Dig.  S§  25,  29,  46;  Dec.  Dig.  i  10.«] 

3.  Vendob   and   Pubchaseb  (§   189*)  — Void 
Sale— Action  for  Pbice— EsTorPEL. 

The  defendant  was  not  estopped,  by  tak- 
ing possession  of  the  land  under  tbe  deed,  from 
mahmg  tbe  defense  that  it  was  illegal  and 
void. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  if  381-383;  Dec.  Dig. 
I  189.»] 

4.  Indians   (8   10*)  — Indian  Lands— Sale 

AND   ImPBOVKMENT. 

The  provision  of  section  2  of  the  act  for 
the  division  of  the  lands  and  funds  of  the 
Osage  Nation  (Act  June  28,  1906,  c.  3572,  34 
Stat.  639),  "that  where  members  of  the  tribe 


are  in  possession  of  more  land  than  they  are 
entitled  to  after  first  selection  herein,  said  mem- 
bers shall  have  sixty  days  after  the  approval 
of  this  act  to  dispose  of  the  improvements  on 
said  land  to  other  members  of  the  tribe,"  did 
not  confer  on  persons,  not  members  of  tbe 
tribe,  the  right  to  dispose  of  the  improvements. 
[Ed.  Note. — For  other  cases,  see  Indians, 
Cent.  Dig.  H  25,  29,  46;  Dec.  Dig.  $  10.*] 

.Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Osage  County; 
L.  N.  Poe,  Judge. 

Action  by  J.  B.  Clawson  against  C.  B.  Cot- 
tingham  and  Ida  Cottlngbam.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

Boone  &  McDonald,  of  Pawbuska,  for 
plaintiff  ta  error.  T.  J.  Leahy,  of  Pawbus- 
ka, for  defendants  In  error. 

BOSSER,  C.  This  was  8  suit  by  J.  B. 
Clawsou  against  C.  B.  Cottingham  and  Ida 
Cottlngbam  to  recover  on  two  notes  for  tbe 
sum  of  $600  each,  given  for  part  of  tbe  pur- 
chase price  of  certain  Improvements  In  tbe 
Osage  Nation.  Tbe  notes  were  executed 
August  13,  1906,  and  were  due  respectively, 
December  1, 1906,  and  September  1, 1907.    J. 

B.  Clawson  is  a  white  man,  and  not  a  mem- 
ber of  the  Osage  Tribe  of  Indians.  He  mar- 
ried a  member  of  the  tribe,  who  died  be- 
fore the  notes  were  given,  and  by  her  was 
father  of  four  children,  members  of  tbe  tribe 
entitled  to  a  share  of  tbe  tribal  property. 

C.  B.  Cottlngbam  is  a  white  man,  not  a 
member  of  the  Osage  Tribe,  but  his  wife 
and  codefendant  is  a  member  of  the  tribe: 
and  she  and  their  two  children  are  entitled 
to  share  in  the  property  of  tbe  tribe. 

The  plaintiff  was  in  possession  of  the 
land  and  improvements,  for  tbe  purchase 
price  of  which  tbe  notes  were  given,  and  had 
been  in  ix>ssesslon  for  some  years  before  the 
trade  was  made;  and  the  defendant  C.  B. 
Cottlngbam  bad  worked  the  farm  as  bis  ten- 
ant for  several  years.  Tbe  defendant  C.  B. 
Cottlngbam  bad  raised  a  com  crop  on  it 
tbe  year  be  purchased  it,  and  retained  al) 
tbe  corn,  including  what  plaintiff  would 
have  received  as  rent  if  Cottlngbam  bad 
paid  rent,  as  he  was  accustomed  to  do.  The 
land  was  filed  upon  and  taken  as  an  allot- 
ment by  defendant  Ida  Cottlngbam  and 
some  of  tbe  childron  of  defendants. 

There  was  a  verdict  and  judgment  for  the 
defendants,  and  plaintiff  has  appealed. 

Tbe  court  instructed  tlie  jury.  In  sub- 
stance, that  If  the  plaintiff  had  made  im- 
provements on  tbe  land  sold,  or  caused  tbem 
to  be  made,  on  behalf  of  his  minor  children, 
who  were  members  of  the  Osage  Tribe  of 
Indians,  and  had  sold  tbe  improvements  and 
possessory  right  to  tbe  land  on  behalf  of 
his  minor  children,  that  they  should  find  for 
the  plaintiff.  He  also  instructed  the  Jury 
that  tbe  parents  of  minor  children  were  the 
natural  guardians  of  the  children,  and  tliat 
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If  plaintiff  entered  upon  the  Osage  reserva- 
tion and  reduced  the  land  In  question  to 
liossesslon,  and  had  placed  lasting  and  valu- 
able Improvements  there  for  the  benefit  of 
his  minor  children,  ttuit  he  had  a  right  to 
sell  the  Improvements  and  could  recover, 
and  that  if  the  improvements  were  placed 
there  for  the  use  and  benefit  of  any  other 
Iterson  than  his  minor  children  that  be  was 
a.  trespasser  and  had  nothing  to  sell.  He 
also  instructed  the  Jury  that  the  notes  im- 
ported consideration,  and  the  burden  was 
on  the  defendants  to  show  that  plaintiff  was 
not  entitled  to  recover.  Tliis  statement  of 
the  law  seems  to  be  as  favorable  as  the 
plaintiff  was  entitled  to. 

The  plaintiff  had  no  right  to  the  posses- 
sion of  the  lands,  or  to  hold  them  for  any 
purpose,  except  on  behalf  of  his  children 
and  for  their  benefit  Section  2118  of  the 
Revised  Statutes  of  the  United  States  pro- 
vides: "That  every  person  who  makes  a  set- 
tlement on  any  lauds  belonging,  secured  or 
granted  by  treaty  with  the  United  States 
and  any  Indian  tribe,  who  surveys  or  at- 
tempts to  survey  such  lands,  or  to  designate 
any  of  the  boundaries  by  marking  trees  or 
otherwise,  is  liable  to  a  penalty  of  one  thou- 
sand dollars.  The  President  may  moreover 
take  such  measures  to  employ  military  force 
as  (he)  may  Judge  necessary  to  remove  any 
such  person  from  the  lands." 

[1]  The  Jury  found  that  plaintiff  was  not 
dealing  with  the  lands  on  behalf  of  his  mi- 
nor children,  and  there  Is  8ufl3lclent  evidence 
to  sustain  their  finding;  and  this  court  will 
treat  the  fact  that  he  was  acting  in  his  own 
interest  as  established.  City  of  Wynnewood 
V.  Cox,  122  Pac  528.  While  the  plaintiff 
stated  that  he  was  representing  himself  and 
his  children,  still  a  reading  of  his  entire  tes- 
timony shows  that  he  considered  the  lands 
and  moneys  for  the  price  of  the  land  his 
own,  as  the  following  extracts  from  his  ex- 
amination will  show:  "Q.  What  interest 
were  you  referring  to  for  yourself?  A.  I 
had  money  I  handled  all  the  time.  I  had 
some  Interest  in  there,  because  I  had  some 
money  in  there.  Q.  It  was  your  money  that 
you  were  trying  to  get  out  of  the  place?  A. 
No,  sir;  everything  that  is  mine  is  part  my 
children's.  Q.  Why  didn't  you  t«ke  the  notes 
in  their  name?  A.  Because  I  didn't  want  to. 
I  have  always  done  a  straight  forward  busi- 
ness." The  fact  that  he  took  the  notes  in 
his  own  name,  and  brought  suit  upon  them 
in  his  own  name,  is  strong  indication  that 
he  considered  them  his. 

[21  It  has  been  decided  several  times  that 
section  2118  prohibits  any  person,  except  a 
member  of  an  Indian  tribe,  from  holding  or 
attempting  to  hold  lands  within  the  reserva- 
tion of  such  tribe.  See  Denton  v.  Capitol 
Townslte  Co.,  5  Ind.  T.  396,  82  S.  W.  852; 
McTyaughlln  v.  Ardmore  Loan  &  Trust  Co., 
21  Okl.  173,  05  Pac.  779;  Combs  v.  Miller, 
24  Okl.  576.  103  Pac.  590. 


[t]  It  Is  contended  that  the  defendants 
are  estopped  to  deny  the  consideration  of 
the  notes  sued  on;  but  an  estoppel  cannot 
arise  out  of  a  transaction  which  is  void  as 
contrary  to  public  policy.  In  this  case  the 
law  prohibited  the  plaintiff  from  dealing 
with  the  land  as  he  attempted  to  do;  there- 
fore the  law  will  not  create  an  estoppel  In 
his  favor.  See  Mayes  v.  Cherokee  Strip  Live 
Stock  Ass'n,  58  Kan.  712,  51  Pac.  215;  Shel- 
don V.  Donohoe,  40  Kan.  346,  19  Pac.  901; 
Swanger  v.  Mayberry,  59  Cal.  91;  Light  v. 
Conover,  10  Okl.  732,  63  Pac.  966. 

[4]  The  plaintiff  claims  that  section  2  of 
the  act  for  the  division  of  lands  and  funds 
of  the  Osage  Nation  in  Oklahoma  Territory, 
and  for  other  purposes  (34  Stat  839),  gave 
him  the  right  to  sell  the  land.  The  provi- 
sion upon  which  he  relies  Is  as  follows: 
"That  where  members  of  the  tribe  are  in 
possession  of  more  land  than  they  are  enti- 
tled to  after  first  selection  herelh,  said  mem- 
bers shall  have  sixty  days  after  the  approval 
of  this  act  to  dispose  of  the  improvements 
on  said  land  to  other  members  of  the  tribe." 
This  transaction  took  place  within  60  days; 
but,  as  already  stated,  the  plaintiff  was  not 
a  member  of  the  tribe,  and,  as  found  by  the 
Jury,  was  selling  the  land  for  himself,  and 
not  for  his  children.  He  had  no  right  to  ei- 
ther hold  or  sell  it  for  bis  own  benefit  This 
being  true,  the  provision  relied  upon  does 
not  apply,  and  he  cannot  recover. 

The  Judgment  should  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


(34  Okl.  38S) 

GAMEL  V.  HTNDS  et  al. 

(Supreme  Court  of  Oklahoma.     March  19, 
1912.) 

(SvUaiu*  by  the  Court.) 

1.  BiLi.8  AND   Notes    (J   452*)  — Action   bt 

Tbansfekee   Aoainst   Makes— Defenses— 

Fbaud. 

It  is  no  defense  to  an  action  by  the  trans- 
feree of  a  negotiable  promissory  note  against  the 
maker  that  the  payee  was  induced  by  fraud  to 
transfer  the  note  to  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1302,  1352-1364,  1367- 
1376 ;  Dec.  Dig.  §  452.*] 

(AdditiotMl  SyUalua  iy  Editorial  Btaif.) 

2.  Appeal  and  Ebrob  (§  1177*)— Disposition 
OF  Causes— Keveksal. 

While  ordinarily  on  reversal,  where  the 
facts  are  undisputed,  it  is  the  duty  of  the  Su- 
preme Court  to  render  judgment,  yet,  where  it 
appears  that  material  evidence  on  defendant's 
bebalf  was  excluded,  because  not  in  proper 
form,  the  case  will  be  remanded. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i§  4597-4604,  4606-4610; 
Dec,  Dig.  f  1177.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Pontotoc  County ; 
Robt  M.  Ralney,  Judge. 

Action  by  J.  A.  Gamel  against  J.  C.  Hynds 
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and  Agnea  Hynda.  Judgment  for  defendants, 
and  plalntiCt  brings  error.  Reversed  and  re- 
manded. 

R.  W.  Shepherd,  of  Chlckasha,  and  J.  F. 
McKeel,  of  Ada,  for  plalntifC  In  error.  Clin- 
ton A.  Galbraltb,  and  Tom  D.  McKeown,  both 
of  Ada,  for  defendants  In  error. 

ROSSER,  O.  This  was  an  action  by  J.  A. 
Gamel  against  J.  C.  Hynds  and  Agnes  Hynds 
on  three  notes  for  the  snm  of  $800  each,  dat- 
ed at  Sulphur,  Ind.  T.,  August  17,  1906,  and 
due,  respectively,  August  17, 1908,  August  17, 
1909,  and  August  17,  1910,  executed  by  the 
defendants  to  N.  B.  Breckenrldge,  and  by  him 
transferred  to  plalntlfT  as  collateral  security 
for  a  note  which  Breckenrldge  had  executed 
to  him.  The  notes,  upon  their  face,  show 
that  they  were  given  for  a  part  of  the  pur- 
chase price  of  certain  real  property  In  the 
town  of  A^a,  Ind.  T.,  and  show  that  they 
were  secured  by  a  vendor's  lien  on  the  prop- 
erty. Upon  the  trial  of  the  cause,  there  was 
a  verdict  and  Judgment  for  the  defendants, 
and  plalntifC  has  appealed. 

[1]  The  court  Instructed  the  Jury  that  if 
the  notes  were  transferred  by  Breckenrldge 
to  the  plaintiff  as  collateral  security  for  the 
note  given  by  Breckenrldge  to  plaintiff,  and 
if  the  execution  of  that  note  was  secured  by 
fraud  and  misrepresentation  on  the  part  of 
the  plaintiff,  they  should  find  for  the  defend- 
ants. This  was  error.  The  defendants  had 
no  right  to  defend  the  action  upon  the  ground 
that  the  assignment  of  the  notes  from  Breck- 
enrldge to  Gamel  had  been  procured  by 
fraud.  The  maker  of  a  promissory  note  can- 
not, in  an  action  brought  against  him  by  the 
indorsee  or  transferee  thereof,  litigate  ques- 
tions that  can  properly  arise  only  between 
the  holder  and  his  Immediate  indorser.  Hul- 
ley  V.  Chedic,  22  Nev.  127,  36  Pac.  783,  68 
Am.  St  Rep.  729;  Johnson  v.  Conklln,  119 
Ind.  109,  21  N.  E.  462;  BuQer  v.  Sturges, 
6  Blackf.  (Ind.)  186;  Blacker  v.  Dunbar,  108 
Ind.  217,  9  N.  E.  104 ;  Fairfield  v.  Adams, 
16  Pick.  (Mass.)  381;  Nicolay  v.  Frltschle,  40 
Mo.  67;  Cocker  v.  Cocker,  2  Mo.  App.  451; 
Brown  v.  Clark,  14  Pa.  469;  Wells  v.  Schoon- 
over,  9  Helsk.  (Tenn.)  805;  Hutchlnga  v.  Rien- 
halter,  23  R.  I.  518,  61  Atl.  429,  68  li.  B.  A. 
680;  Brown  v.  Chenoworth,  51  Tex.  469; 
Geisreiter  v.  Sevier,  33  Ark.  522;  Booker 
V.  Robbins,  26  Ark.  660. 

In  Caldwell  v.  Lawrence,  84  111.  161,  the 
court  said:  "One  of  them  pleaded  specially 
that  plaintiff,  for  a  valuable  consideration, 
had  delivered  the  note  back  to  the  payee,  and 
thereby  had  parted  with  all  his  right  and 
interest  in  the  note,  and  that  the  right  of  ac- 
tion had  revived  in  the  payee.  A  demurrer 
was  sustained  to  this  plea,  and,  we  think, 
very  properly.  The  legal  title  to  the  note 
was  still  in  plaintiff,  and  the  facts  averred 
simply  showed  that  the  payee  was  equitably 
entitled  to  the  proceeds;  but  this  is  a  ques- 
tion with  which  defendant  need  not  concern 


himself.  It  is  not  alleged  he  had  any  defense 
to  the  note  as  against  the  payee:  and  In 
whom  were  the  equities  is  a  matter  of  no 
consequence.  Had  the  plea  set  forth  facts 
which  constituted  a  defense  to  the  note,  ei- 
ther in  whole  or  in  part,  a  very  different 
question  would  have  been  presented.  The  le- 
gal title  of  the  note. remaining  in  plaintiff,  the 
fact  that  payee  may  have  been  the  equitable 
owner  constitutes  no  sort  of  defense  to  the 
action.  The  suit  was  rightfully  brought  in 
the  name  of  the  party  in  whom  was  the  legal 
title  to  the  indebtedness;  and  It  can  make  no 
difference  to  defendant  who  may  have  been 
the  equitable  owner  of  the  note.  If  he  had  no 
defense  on  the  merits." 

In  Robinson  Reduction  0>.  t.  Johnson,  10 
(3olo.  App.  135,  50  Pac.  215,  the  court  said: 
"The  defendant  undertook  to  Inquire  into  the 
consideration  of  the  assignments  to  the  plain- 
tiff, and  the  court  refused  to  admit  the  evi- 
dence. If  the  defendant  owed  the  debt,  pay- 
ment to  the  assignee  would  discharge  It;  and 
it  is  Immaterial  what,  as  between  assignors 
and  assignees,  the  consideration  was,  or 
whether  there  was  any.  Welch  v.  Mayer,  4 
Colo.  App.  440,  86  Pac.  613 ;  Walsh  v.  Allen, 
6  Colo.  App.  303,  40  Pac.  473."  See  Black- 
ford V.  Westchester  Fire  Ins.  Go.,  101  Fed. 
90,  41  C.  C.  A.  226;  Allen  ▼.  Brown.  44  N.  T. 
228. 

The  assignor  or  indorser  on  negotiable  in- 
struments must  protect  his  own  Interest, 
where  he  has  been  Induced  to  assign  or  In- 
dorse through  fraud;  and  the  maker  cannot 
defend  or  set  up  matters  of  defense  which 
only  exist  between  the  Indorser  and  indorsee. 
Breckenrldge  would  have  the  right  to  pro- 
tect himself  by  proper  proceedings,  if  he  was 
defrauded  into  transferring  the  note. 

In  the  present  case  a  defense  on  the  merits 
was  pleaded,  in  that  It  was  claimed  that  the 
notes  were  executed  as  an  accommodation; 
but  there  was  a  failure  of  proof  upon  that 
allegation,  and  the  proof  as  to  how  plaintiff 
became  the  holder  of  the  notes  became  imma- 
terial, because  it  was  a  question  with  which 
the  defense  had  no  concern. 

The  conclusions  arrived  at  here  are  in  no 
way  in  conflict  with  the  decision  of  Jones  v. 
Wheeler,  23  OkL  771,  101  Pac.  1112.  In  that 
case  it  was  shown  in  the  evidence  on  the 
part  of  plaintiff  that  the  note  was  transfer- 
red by  the  executor  of  the  estate  of  Wm.  G. 
Wheeler  without  authority,  order,  or  proceed- 
lugs  tn  the  probate  court,  and  it  was  held 
that  a  transfer  of  the  executor,  vrithout  such 
an  order  or  authority,  was  without  validity, 
and  did  not  convey  the  title  to  the  note ;  and 
the  effect  of  the  decision  was  that  a  recovery 
by  the  transferee  or  indorsee  would  not  have 
been  a  protection  against  a  suit  by  the  trae 
owners  of  the  note.  In  the  present  case, 
however,  it  is  admitted  that  the  legal  title  to 
the  note  passed  to  the  plaintiff;  and  untiJ 
the  indorsement  or  transfer  to  him  was  can- 
celed by  proper  proceedings  brought  by  the 
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payee,  Breckenridge,  plaintiff  bad  tbe  right  to 
sue  npon  the  note,  and  a  Judgment  in  Ills 
favor  would  hare  been  a  bar  to  any  action 
asalnst  the  maker  by  Breckenridge. 

There  was  an  effort  made  to  prove  the 
Judgment  of  the  court  of  Mexico  In  favor  of 
Breckenridge  upon  the  note,  for  the  payment 
of  which  the  notes  In  suit  In  this  case  were 
transferred  as  collateral,  but  It  failed  for 
want  of  proper  certification;  and  there  was 
absolutely  no  proof  offered,  or  attempted  to 
be  offered,  tending  to  show  that  the  notes 
sued  on  were  given  for  the  accommodation  of 
Breckenridge. 

[2]  Ordinarily,  where  the  facts  are  undis- 
puted, it  is  the  duty  of  this  court  to  render 
Judgment;  but  It  appears  in  this  case  that 
some  material  evidence  on  behalf  of  defend- 
ants was  excluded  because  not  In  proper 
form,  and  it  is  therefore  deemed  proper  that 
this  case  should  be  reversed  and  remanded. 
If  It  should  appear  upon  another  trial  that 
tbe  defendants  were  accommodation  makers 
of  tbe  notes,  and  that  the  plaintiff  obtained 
them  by  fraud,  the  defendants  would  be  en- 
titled to  prevail. 

FEB  CURIAM.    Adopted  in  whole. 


(84  Okl.  4M) 

JORDAN  et  aL  v.  NEER  et  aL 
(Snpreme  Court  of  Oklahoma.    May  14, 1912.) 

(Syllaiut  by  the  Court.) 

1.  SHBRirrs  AND  Constables  (|  157»)— Of- 
inciAL  Bond — Sukety's  Liabiuty. 

Sureties  on  the  official  bond  of  a  sheriff 
are  only  answerable  for  the  acts  of  their  prin- 
cipal while  engaged  in  the  performance  of 
some  duty  imposed  upon  him  by  law,  or  for 
an  omission  to  perform  such  duty. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  {§  354-371;  Dec.  Dig. 
i  157.  •] 

2.  Shkrdts  and  Constables  (8  157*)— Of- 
nciAL  Bond— SuMTiEs'  Liabilitt— Com)« 
OF  Obticb.- 

To  constitute  color  of  office,  such  as  will 
render  an  officer's  sureties  liable  for  bis  wrong- 
ful acts,  something  else  must  be  shown  besides 
the  fact  that  in  doing  the  act  complained  of 
the  officer  claimed  to  be  acting  in  an  official 
capacity.  If  he  is  armed  with  no  writ,  or  if 
the  writ  under  which  he  acts  Is  utterly  void. 
and  if  there  is  at  the  time  no  statute  which 
authorized  the  act  to  be  done  withoat  process, 
then  there  is  no  such  color  of  office  as  wUl 
enable  him  to  impose  a  liability  upon  the 
snreties  on  his  official  bond. 

[B3d.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  {}  354-371;  Dec.  Dig. 
I  157.*] 

(Additional  BylUHnu  hy  Editorial  Staff.) 
8.  Shxriffs  and  Constables  (|  100*)— Mis- 
conduct OF  Defuties— Shebiff'b  laABII,- 
rrr. 

Where  .plaintiff's  husband  wag  shot  and 
killed  by  deputy  sheriffs,  and  the  shooting  was 
not  justifiable  under  the  circumstances,  but 
constituted  a  trespass  for  which  the  deputies 
would  be  answerable  in  damaKes,  the  sheriff 
would  also  be  liable  as  an  individual  participant 


in  the  afffdr,  if  he  was  present,  aiding,  assist- 
ing, abetting,  or  encouraging. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  g§  158-173;  Dec.  Dig. 
8  100.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Washington 
County;  PresHe  B.  Cole,  Jndge. 

Action  by  Pauline  Neer  and  others  against 
Jolin  D.  Jordan  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Re- 
versed and  remanded. 

John  E.  Palmer,  J.  R.  Charlton,  and  Mont- 
gomery &  O'Meara,  all  of  Bartlesvllle,  for 
plaintiffs  in  error.  Cbas.  W.  Pennel,  of  Bar- 
tlesvllle, and  P.  J.  Oyler,  of  lola,  Kan.,  for 
defendants  In  error. 

BREWER,  C.  This  Is  a  suit  against  the 
sheriff  of  Washington  county,  two  of  his 
deputies,  and  the  sureties  on  his  official 
bond. 

It  was  brought  by  Pauline  Neer,  as  widow 
of  John  Neer,  deceased,  to  recover  for  the  al- 
leged wrongful  death  of  her  husband  at  the 
hands  of  the  sheriff,  John  D.  Jordan,  and 
his  deputies,  R.  S.  Duke  and  John  C.  Vann. 
It  was  tried  in  the  district  court  of  Wash- 
ington county  on  September  27, 1909,  and  re- 
sulted In  a  verdict  and  judgment  of  $2,500 
against  all  of  the  defendants,  except  one  of 
the  bondsmen,  for  whom  the  court  directed  a 
verdict 

The  portion  of  the  petition  Intended  to 
show  liability  upon  tbe  part  of  tbe  defend- 
ants, including  the  sureties  on  tbe  official 
bond,  is  as  follows:  "Plaintiff  further  states 
that  on  the  20th  day  of  January,  1909,  at 
about  11  o'clock  p.  m.  of  said  date,  the  de- 
ceased, John  Neer,  was  legally,  lawfully, 
and  peaceably  traveling  along  and  on  the 
public  highway  on  West  Third  street,  in 
Bartlesvllle,  Washington  county,  Oklahoma, 
and  at  a  point  on  said  West  Third  street 
just  beyond  lone  avenue,  in  said  city  afore- 
said; that  tbe  defendants,  John  D.  Jordan. 
John  C.  Vann,  and  R.  S.  Duke,  did,  while 
making  a  raid  on  tbe  Joints  In  said  West 
Bartlesvllle,  Oklahoma,  and  while  on  duty 
and  acting  In  their  official  capacity  as  sher- 
iff, deputy  sheriff,  and  undersherlff  of  said 
county  and  state,  together  and  acting  In  con- 
cert, wantonly,  willfully,  carelessly,  negli- 
gently, recklessly,  unlawfully,  and  malicious- 
ly fire  off  and  discharge  their  revolvers, 
which  were  then  and  there  loaded  with  pow- 
der and  leaden  balls,  at  and  into  the  back 
and  body  of  him,  the  said  John  Neer,  and 
from  tbe  effects  of  said  wounds  thus  receiv- 
ed he,  the  said  John  Neer,  then  and  there 
died;  and  that  the  said  John  Neer  did  not' 
in  any  manner  whatsoever  contribute  to  said 
Injury  aforesaid." 

The  defendant  Jordan  answered  by  general 
denial;  and,  further,  that  he  had  nothing  to 
do.  or  connection  with,  tbe  killing;  and  that 
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if  Duke  and  Vann,  or  either  of  them,  did  in 
fact  do  the  killing  ttiat  it  was  done  in  self- 
defense.  Duke  and  Vann  answered,  admit- 
ting tliat  they  were  present  and  participated 
In  the  shooting  m^l^e  during  which  Neer  lost 
his  life,  but  that  they  and  each  of  them  act- 
ed only  in  his  necessary  self-defense. 

The  sureties  on  the  bond  denied  liability, 
and  set  up  the  special  defense  of  an  altera- 
tion of  the  instrument,  through  the  striking 
out  of  the  name  of  one  bondsman  and  sub- 
stituting that  of  another  person,  after  the 
bond  had  been  approved  and  filed. 

At  the  beginning  of  the  trial,  the  defend- 
ants objected,  each  for  himself,  and,  the 
bondsmen  for  themselves,  to  the  introduction 
of  any  evidence  under  the  petition.  At  the 
close  of  plaintifTs  evidence,  the  defendants, 
each  for  himself,  and  the  bondsmen  for 
themselves,  demurred  to  the  evidence  and 
moved  for  an  instructed  verdict.  These  be- 
ing overruled  and  exceptions  saved,  the  de- 
fendants introduced  their  testimony. 

A  number  of  questions  are  urged;  but,  as 
we  view  the  case  after  a  careful  study  of 
the  pleading  and  the  evidence,  It  is  unneces- 
sary to  review  all  of  them. 

At  the  close  of  all  the  evidence,  the  fol- 
lowing instruction  was  asked  by  the  sheriff 
and  refused  by  the  court:  "There  can  be  no 
recovery  against  Jolm  D.  Jordan  in  this  case 
for  any  shooting  done  by  Buke  or  Vann,  un- 
less you  believe  from  the  evidence  that  the 
said  Jordan  Was  present,  aiding,  abetting, 
or  assisting  the  said  Duke  or  Vann."  Also, 
in  the  interest  of  the  bondsmen,  the  follow- 
ing instruction  was  requested  and  refused: 
"There  can  be  no  recovery  against  the  sher- 
iff or  his  bondsmen  for  any  act  of  either 
Vann  or  Duke,  because  there  is  no  evidence 
tending  to  show  that  any  act  done  by  tbe 
defendants  Vaim  or  Duke  was  required  by 
their  office  as  deputy  sheriff,  or  was  done  by 
virtue  of  said  office."  The  first  instruction 
should  have  been  given  under  the  evidence 
in  this  case;  .  and  the  second  should  have 
been  given,  in  so  far  as  it  related  to  the 
bondsmen. 

[1]  The  plaintiff  seems  to  have  been  care- 
ful, both  in  the  pleading  and  in  the  evidence, 
to  show  that  at  the  time  of  the  difficulty  in 
which  Neer  lost  his  life  that  both  Neer  and 
his  companions  were  proceeding  quietly 
along  tbe  highway  in  the  peace  of  the  state, 
and  violating  no  law,  and  that  the  officers 
had  no  warrant  for  their  arrest,  and  that 
they  were  not  committing  a  misdemeanor  in 
the  presence  of  the  officers  which  would  Jus- 
tify or  authorize  an  arrest.  If  this  is  true, 
the  two  deputies,  in  halting  or  accosting  the 
young  men,  could  not  have  been  In  the  ex- 
ercise of  any  authority  conferred  on  them 
by  law,  or  necessary  or  proper  to  be  done 
under  authority  of  their  office.  If  plaintiff's 
evidence  is  true,  the  deputies  Duke  and 
Vann  were  naked  trespassers.  If  the  de- 
fendants' evidence  is  true,  Dnke  and  Vann 
in  a  civil  manner  asked  the  young  men  to 


"stop"  or  "hold  on  a  minute,"  and  were  an- 
swered by  shots  from  the  revolvers  of  the 
young  men,  which  they  returned  in  their 
necessary  self-defense.  Under  none  of  the 
proof  were  the  bondsmen  liable,  Jjecausc 
nothing  done  by  the  deputies  was  done  by 
virtue  of  their  office;  and,  not  being  so  done, 
their  act,  if  wrongful,  was  not  within  the 
obligation  of  the  bond,  under  a  number  of 
decisions  of  this  court.  In  which  this  rule  Is 
announced  and  adhered  to  under  the  doc- 
trine of  stare  decisis. 

[2]  In  the  recent  case  of  Inman  ▼.  Sberrill 
et  al.,  29  Okl.  100,  116  Pac.  426,  the  author- 
ities in  this  jurisdiction  are  collected  and 
reviewed.  In  that  case  suit  was  brought 
against  a  constable  and  his  bond  for  an  al- 
leged injury  Inflicted  on  plaintiff  by  tbe  con- 
stable. The  trial  court  sustained  a  demur- 
rer to  the  evidence,  and  the  cause  was  ap- 
pealed to  this  court,  in  reviewing  wUch  tbe 
court  say:  "The  demurrers  to  the  evidence 
were  sustained,  on  tbe  ground  that  the  plain- 
tiff did  not  show  tliat  the  officer  was  acting 
under  legal  process,  or  that  there  was  cause 
for  arrest  without  warrant,  btit  proved  mere- 
ly a  naked  trespass,  for  which  no  action  up- 
on the  bond  will  lie."  In  that  case  the  court 
referred  to  the  cases  of  Dysert  et  al.  t.  Lur- 
ty  et  al.,  3  Okl.  601,  41  Pac.  724,  Lowe  et  aL 
V.  City  of  Guthrie,  4  Okl.  287,  44  Paa  198, 
decided  by  the  Oklahoma  Territorial  Su- 
preme Court,  also  to  the  case  of  Chandler  t. 
Rutherford,  101  Fed.  774,  43  C.  O.  A.  218, 
decided  by  the  Circuit  Court  of  Appeals. 
Eighth  Circuit,  and  quotes  with  approval  tlie 
rule  announced  therein,  as  follows:  "To  con- 
stitute color  of  office,  such  as  will  render  an 
officer's  sureties  liable  for  tiia  wrongful  acts, 
something  else  must  be  shown  besides  the 
fact  that  in  doing  the  act  complained  of  tbe 
officer  claimed  to  be  acting  in  an  official  ca- 
pacity. If  he  is  armed  with  no  writ,  or  if 
the  writ  under  which  he  acts  is  utterly  void, 
and  if  there  is  at  the  time  no  statute  which 
authorizes  the  act  to  be  done  without  pro- 
cess, then  there  is  no  such  color  of  office  as 
will  enable  him  to  impose  a  liability  upon 
the  sureties  in  bis  official  bond."  Therefore 
the  court  should  have  Instructed  the  jury  to 
return  a  verdict  In  favor  of  the  bondsmen. 

[3]  The  court  should  also  have  given.  In 
effect,  the  Instruction  asked  by  the  sheriff. 
As  to  him,  there  was  a  question  for  the  jury. 
There  was  no  proof  of  liability  upon  his 
part  because  of  the  official  relation  between 
him  and  the  deputies;  but  there  is  some 
proof,  however  slight,  that,  if  the  deputies 
were  in  fact  in  the  wrong  and  committing  a 
trespass,  that  tended  to  associate  or  con- 
nect the  sheriff  with  the  difficulty.  In  other 
words,  if  the  shooting  by  the  deputies  was 
not  justifiable  under  the  circumstances,  but 
was  a  trespass  for  which  they  are  answer- 
able in  damages,  and  the  sheriff  was  pres- 
ent, "aiding,  assisting,  abetting  or  encourag- 
ing" the  commission  of  the  wrongful  act, 
then   he  would  be  liable  as   an  individual 
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IMtrtidpant  therein.  Upon  a  new  trial,  If  the 
evidence  should  Justify  it,  such  instruction 
should  be  given.  The  views  herein  express- 
ed eliminate  the  necessity  of  passing  upon 
a  number  of  other  Interesting  questions,  as 
they  grew  out  of  the  question  of  the  liabil- 
ity of  the  bond,  and  will  not  arise  In  a  re- 
trial of  the  case. 

The  canse  should  lie  reversed  and  remand- 
ed, to  be  proceeded  with  in  accordance  here- 
with. 

PER  CURIAM.    Adopted  In  whola 


(84  OM.  44S> 

BRISSET  et  aL  ▼.  TROTTER. 
(Supreme  Court  of  Oklahoma.    May  14,  1912.) 

(8vllahu%  &y  the  Court.} 

1.  Appeal  and  Ebbob   (|  1(X)1*)— Review— 
evidencb. 

Where  there  is  evidence  reasonably  tend- 
ing to  support  a  verdict,  a  judgment  based  on 
the  verdict  will  not  be  reversed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3922,  3928-^934;  Dec. 
Dig.  {  1001.*] 

2.  Appeai,  and  Ebhob    (S  882*)  —  Instbuc- 
TiONS— Right  to  Allege  Ebbob.  . 

A  par^  cannot  be  heard  to  complain  of 
an  Instruction  in  substance  the  same  as  one 
requested  by  himself. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  3591-3610;  Dec.  Dig.  { 
882.*] 

(Additional  Syllahui  l>v  Editorial  Staf.) 

3.  ApppAL  AND   Ebbob    (|  231*)  —  Inbtbuc- 
TiONs— Ebbob  Not  Shown. 

An  instruction  complained  of  on  a  writ 
of  error  will  not  be  reviewed,  where  the  de- 
fect is  not  specifically  pointed  out. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1299,  1352;  Dec.  Dig.  { 
231.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Oklahoma  Coun- 
ty;  Geo.  W.  Clark,  Judge. 

Action  by  David  Trotter  against  W.  C. 
Brissey  and  James  Trotter.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

Warren  K.  Synder  and  Harry  White,  both 
of  Oklahoma  City,  for  plaintiffs  in  error.  W. 
F.  Wilson,  John  Tomerlin,  and  H.  E.  Elder, 
all  of  Oklahoma  C^ty,  for  defendant  in  error. 

ROSSER,  C.  This  was  a  suit  by  David 
Trotter,  hereinafter  called  plaintiff,  against 
W.  C.  Brissey  and  James  Trotter,  hereinafter 
called  defendants,  to  recover  the  value  of 
certain  cattle  and  certain  fodder,  cotton  seed, 
cane,  and  com.  David  Trotter  is  the  neph- 
ew of  James  Trotter  and  a  cousin  of  the  wife 
of  W.  C.  Brissey.  The  petition  alleges  that, 
while  plaintiff  was  of  unsound  mind  and  un- 
able to  understand  the  nature  of  the  transac- 
tion, the  defendants  induced  him  to  trade  the 
cattle  and  feed  stuff  to   defendant   Brissey 


for  a  certain  tract  of  land  In  Roger  Mills 
county.  It  further  alleges  that  as  soon  as  he 
recovered  his  mind,  and  was  able  to  under- 
stand and  to  transact  business,  he  demanded 
the  return  of  the  property  which  he  had  de- 
livered to  the  defendants,  and  offered  to  re- 
convey  the  land  to  W.  C.  Brissey.  He  re- 
covered a  Judgment,  and  defendants  have 
appealed. 

[1]  The  defendants,  as  one  of  the  grounds 
for  reversal,  say  that  the  evidence  was  not 
sufficient  to  show  that  the  plaintiff  was  of 
unsound  mind  at  the  time  of  the  transaction. 
The  evidence  upon  the  part  of  the  plaintiff 
shows  that  for  some  time  before  the  trade  he 
was  in  bad  health;  that  his  conduct  was  pe- 
culiar; that  he  could  not  talk  connectedly; 
that  be  was  restless;  that  while  engaged  lu 
conversation  with  people  visiting  at  his  house 
he  would  abruptly  leave,  without  any  excuse 
or  reason;  that  he  left  his  home  during  a 
rain  storm,  against  the  objections  of  his 
neighbors,  to  go  to  the  home  of  defendant 
James  Trotter.  It  also  shows  that  a  short 
time  after  the  transaction  some  steps  were 
taken  by  his  relatives  to  have  him  examined 
with  reference  to  his  sanity.  The  deed  was 
made  November  6,  1906,  and  on  the  13th  of 
January,  1907,  James  Trotter  wrote  to  Thos. 
Boyd,  plaintifTs  father-in-law,  the  following 
letter:  "Jones  City,  Okla.  Jan.  13,  1907. 
Mr.  Thomas  Boyd — Dear  Sir:  I  write  to  you 
in  r^ard  to  Dave.  He  seems  better  at  times, 
but  my  opplnlon  is  that  Dave  neaver  will  do 
anything  with  that  land  out  west  and  if  I 
were  you  I  would  go  and  see  the  land  at  once 
and  if  it  is  as  good  as  represented  you  can 
buy  the  other  80  now  cheap  and  hold  it  all 
or  you  can  sell  It  all  to  Sam  'Eott  in  and 
make  at  least  600$.  I  don't  think  Dave  has 
any  notion  of  doing  anything  at  all  at  least 
he  said  he  neaver  will  work  any  more.  I 
have  almost  come  to  the  conclusion  that 
Dave  has  a  motive  in  doing  Just  as  he  is  for 
a  purpose  and  I  think  that  the  sooner  you 
take  hold  for  Nervy  and  the  child  the  better. 
Dave  never  was  cheated  in  the  trade.  The 
land  is  worth  at  least  600$  more  than  he 
gave  for  it  so  sals  good  men  that  knows  the 
land.  Dave  will  not  sell  the  land  to  you  or 
anyone  else.  I  write  you  this  as  a  friend, 
not  for  pay  or  profit  I  am  sorry  I  had  any- 
thing to  do  with  the  cattle  but  my  honest 
opinion  is  that  the  cattle  deal  or  the  land 
deal  had  anything  to  do  with  Dave's  mind." 

There  was  sufflcient  testimony  to  Justify 
the  jury  in  finding  that  the  plaintiff  was  of 
unsound  mind  at  the  time  the  contract  was 
made.  Where  there  is  evidence  reasonably 
tending  to  support  the  verdict,  this  court  will 
not  disturb  it  Harrlll  v.  Parkenson,  27  Okl. 
528,  112  Pac.  970;  loeb  v.  Loeb,  24  Okl.  384, 
103  Pac.  670. 

[2]  The  defendants  assign  as  error  the  giv- 
ing of  the  following  Instruction :  "The  Jury 
are  instructed  that  they  must  presume  ami 
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find  that  D.  A.  Trotter,  at  the  time  of  the 
execution  of  the  deed  by  the  defendant  W. 
C.  Brlssey  and  the  bill  of  sale  by  the  plain- 
tiff, D.  A.  Trotter,  and  the  making  of  the 
trade  complained  of,  was  of  sound  mind  and 
competent  to  execute  the  same,  unless  a  pre- 
ponderance of  the  evidence  in  this  case 
proves  the  contrary;  that  If,  after  consider- 
ing all  of  the  evidence  in  the  case,  the  Jury 
are  unable  to  determine  from  the  evidence 
whether  D.  A.  Trotter,  the  plaintifT,  at  the 
time  of  such  transaction,  was  of  sound  mind 
and  mentally  competent  to  execute  said  pa- 
pers and  make  said  trade,  they  should  find 
from  their  verdict  that  be  was  of  sound  mind 
and  was  so  competent." 

Why  this  instruction  was  error  is  not 
pointed  out.  It  is  an  exact  copy  of  one  re- 
quested by  the  defendants,  except  that  the 
word  ''prove"  In  the  first  line  is  "presume" 
In  the  one  requested  and  marked  "Given"  by 
the  trial  Judge.  The  use  of  "prove"  instead 
of  "presume"  was  evidently  a  clerical  error, 
and  could  not  have  misled  the  Jury,  when 
considered  in  connection  with  the  other  In- 
structions. 

Defendants  complain  of  the  following  In- 
struction: "The  court  instructs  yoa  that  the 
fact  that  a  man  makes  an  unprofitable  trade 
or  poor  bargain,  or  that  he  is  generally  un- 
thrifty in  his  business,  does  not  of  itself 
prove  him  to  be  of  unsound  mind,  or  what  in 
the  law  is  termed  non  compos  mentis."  This 
instruction  is  the  latter  half  of  the  fifth  in- 
struction requested  by  the  defraidants. 

[3]  Defendants  also  complain  of  the  fol- 
lowing instruction:  "If  you  believe  from  the 
evidence  that  at  the  time  of  the  trade  with 
the  defendant  Brlssey  the  plaintiff's  mind 
was  80  deranged  that  be  could  not  under- 
stand and  comprehend  the  effect  and  conse- 
quences of  that  act,  and  was  not  fully  con- 
scious of  what  he  was  about,  your  verdict 
should  be  for  the  plaintiff  for  the  sum  which 
you  find  to  be  the  reasonable  market  value 
of  the  cattle  and  feed  which  the  plaintiff 
traded  to  the  defendants,  or  either  of  them, 
which  were  subsequently  acquired  by  the  de- 
fendant Trotter  after  the  same  were  traded 
to  the  defendant  Brlssey,  with  interest  there- 
on from  that  date  at  the  rate  of  6  per  cent 
per  annum." 

It  is  not  shown  how  or  why  this  Instmc- 
tlon  was  error.  It  seems  to  be  suggested 
that  Interest  should  not  have  been  allowed 
from  the  time  of  the  trade,  but  only  from  the 
time  of  the  offer  to  rescind.  No  argument  is 
made,  or  authorities  cited,  in  support  of  this 
proposition.  A  remittitur  of  $100  was  enter- 
ed, which  cured  any  excess  in  the  verdict.  If 
there  was  any.  Other  suggestions  are'  made 
as  to  instructions;  but  they  are  not  of  suffi- 
cient importance  to  require  consideration. 

The  Judgment  should  be  affirmed. 

PER  CURIAM.    Adopted  In  whole. 


(»  OU.  3M) 

CHICAGO,  R.  I.  &  P.  RT.  CO.  v.  STONK 

(Supreme  Court  of  Oklahoma.     March  12, 
1912.) 

(St/llahui  (y  the  Court.) 

1.  CARniERa   (i  282*)— Injtjbt  to  Tbespass- 
BBS— Gaoss  Keouoence. 

It  is  gross  and  wanton  negligence  for  a 
railroad  company,  in  the  operation  of  its  trains, 
to  leave  a  string  of  freight  cars  nnatteoded,  or 
not  under  control,  upon  a  siding  or  passing 
track  where  there  is  a  sufficient  grade  to  per- 
mit of  the  cars,  either  by  gravitation  or  lack 
of  control,  running  down  such  Inclined  track 
and  onto  the  main  line  or  trade,  and  there 
collide  with  a  regular  passenger  train  then 
due. 

(a)  The  failure  in  snch  a  case  to  discharge 
a  manifest  duty  is  not  to  be  excused  by  the 
fact  that  the  party  injured,  himself  free  from 
contributory  negligence,  was  a  trespasser  on 
the  train  with  which  the  freight  cars  collided 
in  escaping  from  the  side  track  and  running 
out  and  onto  the  main  line. 

(b)  The  commission  of  snch  gross  and  wan- 
ton negligence  is  a  violation  of  a  manifest  duty 
to  the  public,  trespassers  and  all,  themselves 
free  from  contributory  negligence,  not  to  torn 
such  power  loose  without  being  under  con- 
trol. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent.  Dig.  if  1103,  1107,  1108,  1115.  1116; 
Dec.  Dig.  ;  282.*] 

2.  FlNDll^GS— BVIDENCB— JUDOMENT. 

Evidence  examined,  and  held  snfiBcient  to 
support  the  findings  of  fact  of  the  trial  conrt 
and  the  judgment  entered  thereon. 

3.  CaBRIBBS  {f  282*)— TkESPASSEBB— INJTTBIES. 

In  the  absence  of  wanton  or  gross  negli- 
gence on  the  part  of  the  emplo^^s  of  a  railroad 
company,  it  is  not  liable  for  injury  to  trespass- 
ers on  its  cars  or  trains. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §j|  1103,  1107,  1108,  1115,  1116; 
Dec  Dig.  I  282.*] 

(Additional  SyUabu*  (y  Editorial  Staff.) 

4  Cabriehs  (§  244*)— Trespassers— Kwowi> 

BDOE  or  Carrier's  Servants. 

That  a  trespasser  on  a  carrier's  passen- 
ger train  was  permitted  to  occupy  a  position  in 
a  coach  until  the  return  of  the  carrier's  ticket 
auditor  or  the  arrival  of  the  conductor  with- 
out any  attempt  being  made  to  remove  him, 
and  with  the  knowledge  of  the  auditor  that  he 
was  a  trespasser,  during  which  time  he  was 
injured  In  a  wreck  dtfe  to  the  gross  negligence 
of  the  carrier,  did  not  change  his  status  as  a 
trespasser. 

[Ed.  Note. — For  other  cases,  see  Carriers^ 
Cent  Dig.  {§  1115,  1U6;   Dec  Dig.  |  244.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Noble  County; 
William  M.  Bowles,  Judge. 

Action  by  Jesse  Stone,  by  hie  next  frloid. 
James  H.  Stone,  against  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

C.  O.  Blake,  H.  B.  Low,  R.  J.  Roberts,  and 
W.  H.  Moore,  all  of  El  Reno,  for  plaintiff 
in  error.  Moss,  Turner  &  Mclnnis,  of  Okla- 
homa City,  for  defendant  In  error. 

SHARP,  C.  It  U  admitted  that  defendant 
in  error,  at  the  time  of  his  injury,  was  a 
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trespasser  upon  a  regular  passenger  train  of 
defendant  company.  He  neither  had  a  tick- 
et nor  money  with  which  to  pay  his  fare 
from  Banner  to  Oklahoma  City,  his  point  of 
destination.  The  accident  occurred  In  the 
west  end  of  the  railroad  yards  at  Yukon, 
the  first  station  beyond  where  defendant  In 
error  surreptitiously  took  passage,  and  but  a 
few  miles  (presumably  the  first  stop)  from 
where  he  entered  the  train.  The  passenger 
train  on  which  be  was  riding  left  El  Reno 
about  30  minutes  late,  and  was  running  at 
the  rate  of  about  30  miles  an  hour  when  ap- 
proaching the  west  end  of  the  passing  track 
at  Tukon  station.  On  this  passing  track 
were  some  12  or  IS  freight  cars,  which  in 
some  way,  not  clearly  shown,  were  permit- 
ted to  run  downgrade  to  the  switch  block 
and  onto  the  main  track  and  collide  with 
the  Incoming,  regular  passenger  train  from 
the  west,  and  on  which  defendant  in  error 
was  aboard.  The  engineer  of  the  passenger 
train  did  not  discover  that  the  freight  cars 
on  the.  siding  or  passing  track  were  in  mo- 
tion until  the  engine  was  within  a  few  feet 
of  them,  and  until  too  late  to  prevent  a  col- 
lision. These  loose  freight  cars  struck  the 
passenger  car  on  which  defendant  In  error 
was  riding,  thereby  causing  the  injury  com- 
plained of.  By  agreement  of  counsel  a  Jury 
was  waived,  and  all  issues  of  fact  and  law 
were  submitted -to  the  court.  The  findings 
of  fact  made  by  the  court  Included  that  de- 
fendant in  error  was  a  trespasser;  and 
when  he  sufCered  the  damage  complained  of 
that  the  east-bound  passeng^  train,  upon 
which  he  was  riding,  was  running  at  the 
rate  of  SO  miles  an  hour,  and  that  on  the 
side  track  within  the  town  or  village  of 
Yukon  was  a  string  of  freight  cars,  which 
had  been  left  there,  and  which  were  moving 
toward  the  west;  that  the  engineer  discov- 
ered these  moving  cars  when  within  about 
20  feet  of  them,  and  applied  the  air  brakes 
and  endeavored  to  stop  the  train,  but  was 
unable  to  do  so  before  the  collision;  that 
the  railroad  company  was  guilty  of  wanton 
negligence  In  leaving  and  abandoning  the 
freight  cars  on  the- switch  track  in  a  mov- 
ing condition,  owing  to  the  condition  of  the 
track  and  the  grade,  and  with  knowledge 
that  they  would  likely  run  onto  the  main 
line  and  wreck  the  passenger  train  then  due, 
and  which  facts  were  well  known  to  the 
agents  and  employes  of  the  defendant ;  that 
It  was  gnllty  of  willful  negligence  and  wan- 
ton disregard  of  human  life  to  leave  freight 
cars  on  a  side  track  where,  if  put  in  motion, 
they  would  be  liable  to  ran  onto  the  main 
line  track  at  the  time  that  the  passenger 
train  was  due. 

Three  propositions  are  discussed  by  coun- 
sel for  plaintifl  in  error  in  their  brief: 
First  That  the  only  dat7  that  the  railway 
company  or  its  employes  owe  to  a  trespasser 
upon  one  of  Its  trains  is  not  to  wantonly  or 
.willfully  Injure  bim.  Second.  Trespassers 
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cannot  Invoke  the  rule  of  rea  Ipsa  loquitur, 
and  that  the  verdict  cannot  be  sustained,  in 
an  action  brought  by  a  trespasser,  upon  pre- 
sumptions of  negligence  under  any  circimi- 
stance.  Third.  That  neither  the  allegations 
nor  the  evidence  support  the  finding  of  will- 
fal  and  wanton  negligence.  The  latter  two 
points  will  be  first  considered  under  one 
head. 

[1]  The  petition  charged  that  the  wreck 
and  derailment  of  the  coach  on  which  the 
plaintiff  was  riding  was  caused  by  the  em- 
ployes of  defendant  negligently  and  know- 
ingly permitting  certain  freight  cars  on  a 
switch  and  side  tradt  of  defendant's  line  of 
railroad  to  become  unmanageable  and  be- 
yond the  control  of  the  said  employes,  and 
to  move  and  run  ovor  and  along  the  side 
trade  and  switch  and  onto  the  roadbed  upon 
which  the  passenger  train  was  running,  and 
in  the  opposite  direction  to  which  the  pas- 
senger train  was  being  operated,  and  that 
by  reason  of  the  failure  of  the  employes  of 
defendant  to  stop  the  said  passenger  train 
before  It  had  arrived  at  the  place  and  point 
where  the  said  switch  and  side  track  inter- 
sected the  main  line  the  collision  and  injury 
occurred;  that  by  the  exercise  of  reasonable 
care  or  diligence  the  employes  of  defendant 
operating  said  passenger  train  could  have 
seen  the  said  freight  cars  coming  toward 
the  main  line  upon  which  the  said  passen- 
ger train  was  being  operated,  and  by  such 
use  of  reasonable  care  would  have  known 
that  a  collision  would  have  resulted,  bnt 
that  notwithstanding  said  employes  wanton- 
ly, recklessly,  and  indifferently  attempted  to 
operate  the  passenger  train  at  such  a  high 
rate  of  speed  as  that  it  would  pass  by  the 
point  where  the  switch  and  side  track  inter- 
sected the  main  line,  thereby  causing  the  de- 
railment and  accident  complained  of. 

We  do  not  deem  it  necessary  to  consider 
the  testimony  as  to  how  the  string  of  freight 
cars  moved  from  the  passing  track  onto  the 
main  line.  The  fact  that  they  did  so  move 
is  shown,  both  by  the  testimony  of  Boy  Ll 
Brown  for  the  plaintiff  and  F.  J.  Hasler,  the 
engineer  on  the  passenger  train,  and  Is  not 
disputed. 

In  Enid  City  Railway  Company  t.  Web- 
ber, 121  Pac.  236,  this  court,  speaking 
through  Rosser,  C,  said:  "The  first  question 
to  be  decided  Is  whether  there  is  any  proof 
of  negligence.  That  there  was  such  proof  is 
clear.  It  is  the  duty  of  a  railroad  or  street 
railway  company  to  confine  or  fasten  its 
cars,  so  they  cannot  be  driven  along  its 
tracks  by  windstorms  or  other  irresponsible 
forces.  Brown  v.  Pontchartrain  R.  Co.,  8 
Rob.  (La.)  46 ;  Battle  v.  W.  &  W.  R.  Co.,  66 
N.  C.  343;  So.  Pac.  Ry.  Co.  v.  LaSerty,  57 
Fed.  536  [6  C.  C.  A.  474] ;  Continental  Trust 
Co.  V.  Toledo,  etc.,  R,  Co.,  87  Fed.  133  [32  C. 
C.  A.  44] ;  L.  &  N.  B.  Co.  v.  Brvlng,  U7  Ky. 
626  [78  S.  W.  460]."  The  court  there  further 
said:  "The  Tery  fact  that  the  cars  had  drift- 
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ed  npoA  tibe  main  line  raised  a  preenrnpfdon 
of  negligence  upon  tbe  part  of  tbe  company, 
nnleas  there  were  other  clrcumstancea  In  the 
case  changing  that  presumption."  There  the 
cars  had  been  driven  out  on  tbe  main  line 
by  a  storm  or  other  act  which  might  have 
tended  to  excuse  the  negligent  act  On  the 
contrary,  It  here  appears  that  from  the 
switch,  where  the  accident  occurred,  up  to 
the  station  is,  to  use  the  language  of  tbe 
engineer,  a  pretty  steep  upgrade.  To  l^ve 
a  string  of  freight  cars  on  such  siding,  not 
under  control,  and  where  tbe  same,  either 
by  momentum  or  gravitation,  might  run 
downgrade  to  where  tbe  siding  connected 
with  tbe  main  line  and  then  ui)on  the  said 
main  line,  even  though  in  tbe  daytime,  and 
at  a  time  when  a  regular  passenger  train 
was  due,  would  be  proof  to  show  such  gross 
and  wanton  negligence  and  recklessness  as 
would  manifest  a  disregard  of  all  conse- 
quences. 

The  burden  was  on  the  plaintiff  to  prove 
tbe  defendant's  negligence;  but  this  burden 
was  well  borne  by  him  -  when  be  proved 
tbe  presence  of  the  freight  cars  bdonging  to 
it,  or  under  Its  control,  running  from  tbe 
siding  onto  the  main  line  in  a  manner  such 
as  could  not  be  avoided  by  the  exercise  of 
due  and  reasonable  care  on  the  part  of  the 
passenger  engineer.  In  Webster  t.  Rome, 
etc.,  E.  Co.,  115  N.  T.  114,  21  N.  B.  725, 
affirming  40  Hun,  161,  it  was  said:  "It  is 
quite  true  tiiat  the  burden  was  upon  tbe 
plaintiff  to  establish  tbe  defendant's  negli- 
gence. But  this  burden  was  well  borne  by 
him  when  he  proved  tbe  presence  of  tbe  car 
belonging  to  It  upon  the  track  in  tbe  way 
of  its  passenger  trains.  The  case  thus  made 
by  tbe  plaintiff  could  be  met  by  the  defend- 
ant by  evidence  tending  to  sbpw  that  the 
car  came  upon  the  main  track  without  its 
fault;  and  then,  upon  all  the  evidence,  it 
was  incumbent  upon  tbe  plaintiff  to  satisfy 
tbe  Jury  that  there  was  negligence  fairly  at- 
tributable to  tbe  defendant"  The  rule  of 
res  ipsa  loquitur  Is  not  therefore  involved. 

[2]  We  think  that  the  allegations  in  tbe 
petition  were  sufSclently  broad  and  tbe 
proof  adequate  to  support  the  findings  of 
the  trial  court  The  rule,  therefore,  announc- 
ed by  this  court  in  St  Louis  &  Pacific  Ry. 
V.  Gosnell,  23  Okl.  688,  101  Paa  1126,  22 
li.  B.  A.  (N.  S.)  892,  and  in  Patten  v.  Texas 
&  Padflc  By.  Co.,  1T9  U.  S.  658,  21  Sup.  Ot 
275,  45  L.  Ed.  361,  and  Northern  Pacific 
By.  Co.  V.  Adams,  192  U.  S.  448,  24  Sup.  Ct 
408,  48  L.  Ed.  513,  can  have  no  applica- 
tion, where  it  appears  from  the  undisputed 
testimony  that  the  railroad  company  was 
guilty  of  gross  and  wanton  negligence,  and 
which  was  the  proximate  cause  of  tbe  ac- 
cident 

[S]  The  question  then  recurs  to  tbe  prop- 
osition of  tbe  liability  of  plaintiff  in  error ; 
defendant  in  error  at  the  time  of  the  acd- 
i&it  being  admittedly   a    trespasser.     Tbe 


question  is  one  not  free  from  difficollT',  and, 
under  a  state  of  facts  such  as  here  pre- 
sented, has  never  been  before  this  court 
BaUroad  companies  are  bound  to  exercise 
their  dangerous  business  with  due  care  to 
avoid  Injury  to  others;  and  when  they  fan 
to  do  so  they  are  liable  for  damages,  even 
to  a  trespasser,  who  has  not  been  guilty  of 
contributory  negligence.  White,  Personal 
Injuries  on  Bailroads,  |  1075.  A  reckless 
disregard  of  consequence  may  be  so  great  as 
to  Imply  a  willingness  to  Inflict  an  injury, 
such  as  to  entitle  a  trespasser  to  recover, 
although  there  is  no  actual  intent  to  barm 
him.    Id.  §  1078. 

On  the  contrary,  it  la  the  general  mie 
that  tbe  railroad  company  Is  not  liable  to 
a  trespasser  on  its  property,  in  the  absence 
of  any  wantonness  and  willfulness  or  gross 
negligence.  Under  settled  rules  of  public 
policy,  railway  companies  are  not  to  be  made 
liable  for  injuries  received  by  trespassers 
upon  their  trains,  unless  the  injury  is  in- 
flicted under  circumstances  indicating  wan- 
tonness or  willfulness  in  the  servants  of  the 
companies.  The  rule  seems  to  be  almost 
universally  recognized  and  approved,  and  is 
in  consonance  with  reason  and  right  Rich- 
mond &  Danville  R.  Co.  v.  Bumsed,  70  Miss. 
437,  12  South.  958,  35  Am.  St  Rep.  (KS6; 
Toledo  Ry.  Co.  v.  Brooks,  81  111.  245-292; 
Chicago  R.  R.  v.  Michle.  83  lU.  427;  Toledo 
Ry.  Co.  V.  Beggs,  85  111.  80,  28  Am.  Rep.  613; 
McCouley  V.  Tenn.,  etc.,  Co.,  93  Ala.  356,  9 
South.  611;  Louisville  Ry.  Co.  v.  Phillips,  112 
Ind.  59,  13  N.  E.  132,  2  Am.  St  Rep.  155; 
Powers  V.  Boston  &  Maine  B.  B.,  153  Mass. 
188,  26  N.  E.  446;  Brown  et  al.  t.  M.,  K. 
&  T.  By.,  64  Mo.  536;  Duff  v.  Allegheny 
Valley  B.  R.  Co.,  91  Pa.  458,  36  Am.  Bep. 
675;  Gardner  v.  New  Haven,  etc  Co.,  51 
Conn.  143,  50  Am.  B^.  12. 

[4]  The  fact  that  defendant  in  error  was 
in  the  doorway  of  tbe  coach  where  tbe  pas- 
sengers were  standing  on  a  crowded  train 
is  not  charged  as  an  act  of  contributory  neg- 
ligence; and  tbe  many  reported  cases,  where- 
in the  question  of  the  trespasser's  danger- 
ous position  is  involved,- will  be  of  little  aid 
to  us  in  determining  tbe  question  here  pre- 
sented. The  presence  of  Stone  on  tbe  train 
in  the  coach  was  known,  and  his  position 
is  not  complained  of  as  t)eing  one  of  great- 
er danger  than  that  of  tbe  other  passen- 
gers. No  attempt  to  remove  him  was  made, 
and  for  the  moment  he  was  allowed  to  occu- 
py his  position  in  tbe  coach  until  tbe  re- 
turn of  the  auditor  or  the  arrival  of  tbe 
conductor.  While  there  are  authorities  to 
the  contrary,  we  adhere  to  the  position  that 
this  fact  did  not  change  his  status,  which 
remained  that  of  a  trespasser,  though  with 
knowledge  and  by  sufferance  of  tbe  employes 
of  the  plaintiff  in  error. 

In  East  St  Louis,  etc.,  Ry.  Co.  v.  ©"Hara, 
150  111.  580,  595,  37  N.  E.  017-919,  It  is  said: 
"If  it  be  true,  as  the   evidence  tends  to 
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■how,  that  the  defendant's  servants,  at  the 
time  plaintiff  was  Injured,  were  running 
their  engine  in  the  dark  without  a  headlight 
or  a  bell  ringing,  and  at  a  high  and  danger- 
ous rate  of  speed,  along  a  much-frequented 
street,  and  where  many  persons  were  like- 
ly to  be  passing  on  their  way  to  the  ferry 
landing  or  otherwise,  such  acts  wonld  be 
liable  to  the  construction  of  being  in  wan- 
ton and  willful  disregard  of  the  rights  and 
safety  of  the  public  generally,  so  as  to 
amount  in  law  to  wanton  and  willful  negli- 
gence; and  It  was  not  necessary,  in  order  to 
raise  an  Inference  of  such  negligence,  to 
prove  that  the  defendant's  servants  were 
actuated  by  ill  will  directed  specifically  to- 
wards the  plaintiff,  or  to  have  known  that  he 
was  in  such  position  as  to  be  likdy  to  be 
injured." 

In  Illinois  Central  R.  R.  Co.  t.  Leiner, 
202  lU.  Wi,  er  N.  E.  388,  95  Am.  St.  Rep. 
266,  tlie  court,  In  referring  to  an  instruc- 
tion given  in  the  trial  court,  said:  "Certain- 
ly, in  the  language  of  the  instruction  asked 
by  appellant  and  given  for  it  by  the  trial 
court,  the  servants  of  appellant,  who  were 
in  control  of  these  trains  which  collided, 
'were  at  the  time  acting  in  such  a  manner 
as  shows  that  they  had  an  ntter  disregard 
for  the  safety  and  lives  of  other  persons.'" 

In  Lake  Shore  &  Michigan  Southern  Ry. 
CSo.  V.  Bodemer,  139  111.  596,  29  N.  E.  692, 
32  Am.  St  Rep.  218,  the  facts  were  that  the 
train  which  committed  the  Injury  was  trav- 
eling at  the  unusual  speed  of  35  or  40  miles 
an  hour  in  the  crowded  city  of  Chicago, 
over  street  crossings,  upon  unguarded  tracks 
so  connected  with  the  public  street,  and  so 
apparently  a  continuation  of  a  public  street, 
as  to  be  regarded  by  ordinary  citizens  as 
to  be  located  in  a  public  street,  along  a  por- 
tion of  the  said  tracks  where  persons  were 
known  to  be  passing  and  crossing  every 
day,  in  conceded  violation  of  a  city  ordi- 
nance as  to  speed,  and  without  warning  of 
the  approach  of  the  train  by  the  ringing  of 
a  bell.  It  was  said  by  the  court:  "This  con- 
duct tended  to  show  such  a  gross  want  of 
care  and  regard  for  the  rights  of  others 
as  to  justify  the  presumption  of  willfulness." 

In  Enrlght  v.  Pittsburg  Junction  R  R. 
Co.,  198  Pa.  166,  47  Aa  938,  53  L.  R.  A.  3M), 
82  Am.  St  Rep.  795,  it  is  said  in  the  sylla- 
bus: "A  railroad  company  owes  the  duty  of 
ordinary  care  to  any  person  of  any  age  who 
enters  upon  one  of  its  trains  as  a  trespasser. 
This  is  especially  true  of  children  of  tender 
years."  Tliere  the  injured  party  was  a  boy 
of  ten  years  of  age,  but  It  will  be  noted 
that  the  court  did  not  confine  the  rule  to 
those  of  tender  age. 

In  Patton  v.  Bast  Tenn.,  Y.  &  G.  R.  Co., 
89  Tenn.  370,  15  S.  W.  919,  12  L.  R.  A.  184, 
the  plaintiff  was  a  trespasser  upon  the  track 
of  the  railroad.  The  court,  in  quoting  from 
a  former  opinion,  said:  "The  mere  fact 
that  a  party  is  a  trespasser  will  not  prevent 


him  from  recovering  for  Injuries  negligently 
inflicted  by  another,  which  might  have  been 
averted  by  ordinary  and  proper  prudence  on 
the  part  of  the  latter."  There  the  death  was 
occasioned  by  the  fact  that  deceased,  who 
had  been  walking  along  the  railway  track 
stepped  aside  to  allow  a  train  coming  from 
the  rear  to  pass,  and  then  stepped  back  on 
the  track,  and  was  run  over  by  a  detached 
portion  of  the  train  that  had  broken  loose 
from  the  front  part  The  opinion  is  by  Lur- 
ton,  J.,  now  a  member  of  the  Supreme  Court 
of  the  United  States,  and  is  an  able  one; 
and  the  principle  announced  is  in  entire  har- 
mony with  the  theory  upon  which  plaintiff 
below  recovered  Judgment 

By  section  2941,  Comp.  Laws  1909,  gross 
negligence  is  defined  as  the  want  of  slight 
care  and  diligence.  By  the  exercise  of  such 
degree  of  care,  the  collision  and  consequent 
injury  would  not  have  happened;  and  the 
failure  to  employ  the  required  degree  of  care 
and  diligence  to  those  on  board  the  incom- 
ing and  then  due  passenger  train  manifested 
a  reckless  disregard  of  duty,  not  only  toward 
those  to  whom  the  carrier  was  under  a  legal 
duty,  but  ijo  the  public  in  general. 

In  Conley  v.  Cincinnati,  etc.,  Ry.  Co.,  89 
Ky.  402,  12  S.  W.  764,  the  Court  of  Appeals 
of  the  state  of  Kentucky  said  in  the  sylla- 
bus: "In  an  action  against  a  railroad  com- 
pany for  the  negligent  killing  of  plaintiff's 
Intestate,  there  was  evidence  that,  as  de- 
fendant's train  was  coming  towards  a  small 
town,  the  houses  of  which  were  on  either 
side  of  the  track,  and  while  some  distance 
from  the  depot,  part  of  the  train  was  de- 
tached, the  engine  and  some  of  the  cars  run- 
ning on  ahead  and  passing  the  depot,  while 
the  detached  portion  was  allowed  to  come 
on  more  slowly  down  the  grade,  with  no 
lights  in  fcont,  no  bell  or  other  signal  to  an- 
nounce its  approach,  and  no  one  to  look  out 
for  persons  on  the  track.  The  night  was 
dark,  and  plaintUTs  Intestate,  after  having 
seen  the  engine  with  cars  attached  to  it 
pass  by,  started  across  the  track,  though  not 
at  a  public  crossing,  and  was  run  over  by  the 
rear  portion  of  the  train  and  killed.  Held, 
that  the  detaching  of  part  of  the  train  and 
allowing  It  to  run  into  the  town  in  such  a 
manner  was  such  a  departure  from  defend- 
ant's duty  to  the  public  as  to  entitle  plain- 
tiff to  recover,  though  his  intestate  was  a 
technical  trespasser."  There  the  company 
had  turned  Its  rear  cars  loose,  unllghted  in 
front,  and  therefore  not  under  control,  so 
far,  at  least,  as  to  render  any  assistance,  the 
night  being  dark,  in  case  of  collision,  to  any 
person  that  might  be  on  the  track.  The  cars 
being  separated  from  the  engine,  their  ap- 
proach woiUd  be,  at  least  as  compared  with 
the  ordinary  movements  of  the  train,  almost 
noiseless,  not  likely  to  be  heard  or  noticed' 
also  on  a  dark  night,  and  in  the  absence  of 
a  light  to  arrest  the  attention,  their  ap- 
proach would  not  ordinarily  be  discovered 
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until  too  late  to  get  out  of  tbe  way.  The 
case  Is  a  particularly  strong  one.  The  court 
further  said:  "Humanity  positively  forbids 
the  owner  of  property  that  Is  dangerous  to 
human  life  and  safety  to  knowingly  turn 
such  property  loose,  even  upon  his  own 
ground,  where  it  will  do  mischief  even  to  a 
technical  trespasser.  Such  conduct  is  regard- 
ed as  utterly  at  war  with  the  principles  of 
humanity,  and  as  smacking  of  savagery. 
That  the  party  hurt  was  a  mere  trespasser 
and,  otherwise  than  In  this  legal  aspect,  per- 
fectly Innocent  and  harmless  does  not  excuse 
the  person  that  injured  him  by  means  man- 
ifestly injurious  to  human  life  and  safety. 
By  being  technically  a  trespasser,  he  does 
not. forfeit  all  right  to  protection." 

Here  is  an  agency  possessing  most  de- 
structive power,  which,  contrary  to  mani- 
fest duty,  is  either  turned  loose,  or  stationed 
80  that  by  its  own  power  it  may  become 
loose,  to  run  down  the  grade  and  collide 
with  a  train  heavily  freighted  with  human 
beings,  as  shown  by  the  testimony.  As  was 
said  by  the  court  in  the  above  case :  "Such 
conduct  Is  a  violation  of  a  manifest  duty  to 
the  public,  trespassers  and  all,  not  to  turn 
such  a  power  loose." 

In  0.,  B.  &  Q.  R.  Co.  V.  Mehlsack,  131  111. 
161,  22  N.  B.  812,  19  Am.  St  Rep.  17,  it  is 
said,  speaking  with  reference  to  trespassers: 
"But  as  to  the  former,  hia  duty  rests  merely 
upon  grounds  of  general  humanity  and  re- 
spect for  the  rights  of  others,  and  requires 
bim  to  so  perform  the  transportation  service 
as  not  wantonly  or  carelessly  to  be  an  aggres- 
sor towards  third  persons,  whether  such 
persons  are  on  or  off  the  vehicle." 

The  rule  that  a  railroad  company  must 
exercise  ordinary  care  and  caution  commen- 
surate with  the  risk  of  accidents,  in  operat- 
ing its  trains  or  cars  at  places  where  persons, 
although  trespassers  or  mere  licensees  are 
known  or  may  be  expected  to  be  on  the 
tracks,  as  in  towns  and  cities,  and  for  a 
failure  to  exercise  such  care  they  are  thereby 
rendered  liable,  except  where  contributory 
negligence  is  shown,  cannot  be  distinguished 
in  principle  from  the  instant  case.  Indeed, 
If  any  distinction  is  to  be  made,  the  greater 
reason  would  seem  to  exist  against  allowing 
loose,  uncontrolled  cars  to  run  upon  the 
tracks  under  circumstances  such  as  shown 
by  the  testimony  in  this  case.  In  Kansas 
Pac.  By.  Co.  v.  Pointer,  14  Kan.  38,  in  an 
opinion  by  Brewer,  J.,  it  was  held  that: 
"Where  a  person  has  been  run  over  by  a 
railroad  train  and  injured,  in  an  action  for 
damages  therefor,  a  finding  that  the  injury 
was  caused  by  the  gross  negligence  of  the 
company  will  not  be  set  aside,  when  it  ap- 
pears that  be  was  run  over  by  a  train,  con- 
sisting of  a  locomotive,  tender,  one  baggage 
and  two  passenger  cars,  which  was  started 
backward  over  a  public  crossing,  in  a  popu- 
lous dty,  with  the  brake  on  the  engine  out 


of  r^alr  and  useless,  viltli  no  brakeman  at 
the  other  brakes,  with  no  flagman  or  other 
person  at  the  rear  of  the  train,  or  at  tbe 
crossing,  to  warn  persons  of  their  danger, 
and  no  one  on  the  train,  except  three  i)er- 
sons,  who  were  all  on  tbe  locomotive,  without 
the  blowing  of  any  whistle,  though  with  tbe 
ringing  of  a  bell,  and  along  a  track  which 
from  the  locomotive  could  not  be  seen  for  a 
distance  of  from  40  to  50  feet  from  the  rear 
of  the  train."  Mason  v.  Mo.  Pac.  B.  Co., 
27  Kan.  83,  41  Am.  Rep.  405;  Whitehead  r. 
I.  M.  &  S.  By.  Co.,  99  Mo.  263,  11  S.  W.  751; 
Union  Pac.  By.  Co.  y.  McDonald,  152  U.  & 
262,  14  Sup.  Ct  619,  38  U  Ed.  434;  33  Cyc. 
780  et  seq. 

The  cases  cited,  and  numerous  othos  of 
similar  import,  establish,  we  think,  the  rule 
applicable  where  accidents  result  to  tres- 
passers either  on  the  track,  train,  or  cars  of 
the  railroad  company,  and  there  is  but  little 
in  the  authorities  cited  in  the  brief  of  plain- 
tiff in  error  which  tends  to  establish  a  dlf*- 
ferent  rule,  when  the  facts  shown  by  the  rec- 
ord here  are  kept  in  mind. 

We  feel  that  tbe  Judgment  of  the  trial 
court  should  not  be  disturbed.  The  testi- 
mony sufficiently  showed  gross  and  wanton 
negligence  on  the  part  of  the  railroad  com- 
pany, acting  through  its  employte,  in  leaving 
the  freight  cars  uncontrolled  on  the  siding 
at  Yukon.  Having  so  determined,  ev» 
though  defendant  in  error  be  a  trespasser, 
he  was  entitled  to  recover  for  the  injuries 
sustained. 

The  Judgment  of  the  trial  court  should  be 
affirmed. 

PEB  CURIAM.    Adopted  In  wbol& 


(M  OU.  70 
TBIBAL  DBVBLOPMBNT  CO.  v.  BOFF 
et   al. 

(Supreme  Court  of  Oklahoma.    May  14, 1912.) 

(8yUahu»  by  the  Court.) 
1.  Appeai.  and  Errob   (S  931*)— Befbrbnck 

(i  99*)— Findings  op  Fact  —  Cobkkctiow 

BT  Trial  Court. 

The  authority  of  a  trial  court  to  correct 
findings  of  fact  by  a  referee  is  confined  to 
cases  where  the  authority  is  given,  by  stipola- 
tion  of  parties,  to  cases  which,  nnder  section 
5811,  Comp.  Laws  1909,  may  be  referred  with- 
out the  consent  of  the  parties,  and  to  equitable 
actions  where  the  parties  have  consented  to 
the  reference;  but  where  it  appears  that  a 
referee  was  appointed  and  made  a  report  con- 
taining findings  of  fact,  and  that  the  court, 
after  examining  the  evidence,  set  his  findings 
aside  and  made  different  findings,  it  will  be 
presumed  that  the  court  had  authority  to  take 
such  action,  unless  it  affirmatively  appears 
that  the  court  was  not  authorized  in  any  of 
the  ways  above  stated. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sf  3728,  3762-3771;  Dec. 
Dig.  g  931;*  Reference,  Cent  Dig.  St  1*8- 
160 ;   Dec  Dig.  §  09.*] 


•For  other  cues  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Kejr-Mo.  Series  &  Sep'r  Indexet 
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2.  Appeai,  and  Ebbor  (|  694*)— Review- 
Weight  OF  Evidence  —  Biix  ov  Excep- 
tions. 

Where  the   evidence  is  not  preserved  by 

case-made   or  bill   of   exceptions,   no   question 

can  be  considered  in  this  court  which  depends 

upon  the  weight  of  the  evidence. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  {{  2910,  2915;    Dec.  Dig.  f 

694.*] 

CommlsBloners'  Opinion, .  Division  No.  2. 
Error  from  District  Court,  McClaln  County ; 
R.  McMillan,  Judge. 

Action  by  the  Tribal  Development  Com- 
pany against  G.  L.  Roff  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.   Affirmed. 

J.  W.  Hocker,  of  Purcell,  for  plaintiff  In 
error.  J.  S.  Estes  and  Thorp  &  Thprp,  all  of 
Oklahoma  City,  for  defendants  in  error. 

ROSSER,  O.  This  case  is  appealed  from 
the  district  court  of  McClaln  county,  Okl. 
The  case  has  been  before  this  court  before 
upon  a  motion  to  dismiss  appeal.  The  opin- 
ion can  be  found  in  28  Okl.  525,  114  Pac. 
736.  The  plaintiff  in  error  presents  three 
assignments  of  error  as  follows: 

"First.  The  court  erred  in  not  entering 
judgment  according  to  the  finding  of  the  ref- 
eree; and  in  overruling  motion  for  Judgment 
non  obstante. 

"Second.  The  court  erred  In  its  findings 
allowing  judgment  for  White  Bros.,  because 
It  was  contrary  to  the  evidence  adduced. 

"Third.  The  court  erred  in  rendering  judg- 
ment to  take  of  the  funds  properly  to  be 
j)ald  to  the  several  mortgagees,  and  arising 
from  the  sale  of  the  things  mortgaged,  to 
pay  an  alleged  Indebtedness  due  from  Roff 
to  White  Bros.,  general  creditors,  or  one 
who  claims  debt  arising  from  a  breach  of 
contract  of  Roff,  and  not  of  the  receiver." 

[1]  tinder  the  first  assignment,  the  ques- 
tion is  presented  of  the  right  of  the  trial 
court  to  set  aside  the  findings  of  the  referee, 
and  to  make  different  findings.  This  con- 
tention of  plaintiil  in  error  Is  answered  in 
the  former  decision  of  the  court  In  this  case 
as  follows :  "It  Is  further  contended  that  the 
court,  on  coming  to  a  dl^erent  conclusion 
of  law  than  the  referee,  should  have  re-refer- 
red the  cause  to  the  referee,  with  Instruc- 
tions to  have  the  report  made  accordingly. 
This  claim  on  the  part  of  counsel  cannot  be 
sustained;  for  the  referee's  conclusions  of 
law  are  no  more  binding  upon  the  trial  court 
than  are  the  conclusions  of  law  and  judg- 
ment of  the  trial  court  binding  upon  this 
court.  Burchett  v.  Hamil,  6  Okl.  300,  47 
Pac.  1053;  Martsolf  v.  Barnwell,  15  Kan. 
612.  And  it  Is  further  contended  that,  on 
the  findings  of  fact  made  by  the  referee  be- 
ing challenged  as  unsupported  by  the  evi- 
dence or  In  certain  particulars,  the  court 
was  without  jurisdiction  to  examine  the  evi- 
dence and  from  it  make  Its  own  findings  of 


fact.  Here,  again,  in  our  Judgment,  counsel 
are  In  error.  The  order  appointing  the  ref- 
eree, and  the  terms  thereof,  are  not  in  the 
record,  and  hence  not  before  us  for  our  con- 
sideration. In  this  situation  the  judgmoit 
of  the  trial  court  on  the  matters  depending 
thereon  will  be  presumed  to  have  supporting 
it  essentials  necessary  to  Its  validity;  and 
if,  under  any  reference  which  could  have 
been  made,  either  under  the  statute  or  by 
agreement  of  counsel,  the  trial  court  would 
have  been  permitted  to  examine  the  evidence 
and  make  Its  own  findings  of  fact,  the  ele- 
ments necessary  to  support  the  judgment 
are  presumed  In  this  court  to  haye  existed." 

[2]  The  second  assignment,  that  the  judg- 
ment is  contrary  to  the  evidence,  cannot  be 
considered,  for  the  reason  that  the  evidence 
Is  not  preserved  by  bill  of  'exceptions  or  case- 
made.  The  case  was  brought  here  upon  a- 
transcript  of  the  record.  Nelson  v.  Olenn,  28 
Okl.  576,  115  Pac.  471. 

The  third  assignment  of  error  cannot  be 
considered  for  the  same  reason.  The  judg- 
ment of  the  court  is  that  White  Bros-  should 
be  paid  $583.55,  and  there  is  nothing  prop- 
erly before  this  court  which  shows  that  this 
judgment  Is  erroneous.  There  Is  nothing  in' 
the  record  showing  that  the  Judgment  in 
favor  of  White  Bros.  Is  to  be  paid  out  of 
the  funds  belonging  to  the  mortgagees,  nor 
that  it  arose  out  of  a  breach  of  contract  by 
Roff,  and  not  the  other  receiver. 

The  Judgment  appears  to  be  regular  upon 
its  tfice,  and  is  therefore  afHrmed. 

PER  CURIAM.    Adopted  in  whole. 


(St  Okl.  76) 
METROPOLITAN  RX.  CO.  v.  FONVILLB. 
(Supreme  Court  of  Oklahoma.    May  14, 1912.) 

(SyUahut  Iv  the  Court.) 

1.  Trial  (5  321%*)— Unanimous  Vebdict. 

In  aU  cases  pending  at  statehood,  in 
which  there  is  a  jury  trial,  a  unanimous  ver- 
dict is  required. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent. 
Dig.  {  742;   Dec.  Dig.  {  321%.*] 

2.  Appeal  and  Erboe  (g{  1097,  1195*)— Fob- 
MEB  APPEAL— Law  or  the  Case— Tkbbito- 
RIAL  Court. 

A  decision  of  the  Supreme  Court  of  the 
territory  of  Oklahoma  on  a  former  appeal  be- 
came the  law  of  the  case  and  governs  this 
court,  as  well  as  the  trial  court,  as  to  the 
questions  decided  on  that  appeaL 

[Ed.  Note. — For  other  cases,  see  Appeal  add 
Error,  Cent.  Dig.  |§  4358--13tt8,  4427,  4661- 
4665;   Dec.  Dig.  |i  1097,  1195.»] 

3.  Appeal  and  Erbob  (§  1099*)-^Rkvebsal 
ON  Second  Appeal— New  Tbial. 

Where  an  eyewitness  to  an  occurrence,  who 
did  not  testify  at  the  first  trial,  testifies  at 
the  second  trial,  and  the  evidence  at  the  second 
trial  is  otherwise  substantially  different  to  that 
offered  at  the  first  trial,  the  case  upon  re- 
versal will  be  remanded  for  a  new  trial,  not- 
withstanding the  decision  on  the  appeal  from 
the  judgment  on  the  first  trial  that,  under  the 
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•rldence,  the  verdict  Bhoald  have  been  for  the 
defendant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {$  4370-4379;  Dec.  Dig.  i 
1099.»] 

4.  Street  Railroads  (S  103*)— Obossino  Ao- 
oiDENP— Discovered  Peril. 

An  instruction  to  tlie  effect  that,  although 

glaintiff  was  guilty  of  contributory  negligence 
1  placing  herself  in  a  position  of  danger,  de- 
fendant was  liable  for  injuring  her  if  it  failed 
to  exercise  reasonable  care  to  avoid  injuring 
her  after  it  discovered,  or  by  the  exercise  of 
reasonable  care  might  have  discovered,  that 
an  accident  was  imminent,  is  error.  The  duty 
of  the  defendant  to  avoid  the  effects  of  her 
contributory  negligence  did  not  begin  until  her 
danger  was  actually  discovered. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent,  Dig.  g  21»;   Dec.  Dig.  {  103.*] 

Commissioneis'  Opinion,  DlTlsion  No.  2. 
Error  from  Diatrict  Court,  Oklahoma  Coun- 
ty;   Geo.  W.  Clark,  Judge. 

Action  by  Mrs.  F.  P.  Fonvllle  against  the 
Metropolitan  Railway  Company.  Judgment 
for  plaiutlff,  and  defendant  brings  error. 
Reversed. 

Shartel,  Keaton  &  Wells,  of  Oklahoma 
City,  for  plaintiff  In  error.  Wm.  L.  McCann, 
of  Oklahoma  City,  for  defendant  In  error. 


ROSSER,  C.  Mrs.  F.  P.  Fonvllle,  herein- 
after called  plaintiff,  brought  an  action  In 
the  district  court  of  Oklahoma  county,  prior 
to  statehood,  against  the  Metropolitan  Rail- 
way Company,  hereinafter  called  defendant, 
for  damages  for  personal  injuries.  She  re- 
covered a  Judgment,  and  defendant  appealed 
to  the  Supreme  Court  of  Oklahoma  Terri- 
tory. There  the  Judgment  of  the  district 
court  was  reversed,  and  the  cause  remanded. 
The  opinion  of  the  Supreme  Court  of  the  ter- 
ritory in  the  case  Is  reported  In  19  Okl.  283, 
91  Pac.  902. 

The  case  was  again  tried,  and  plaintiff 
again  recovered  judgment  From  that  Judg- 
ment this  appeal  was  taken.  After  the  judg- 
ment plaintiff  died,  and  the  case  has  been 
revived  here  In  the  name  of  her  adminis- 
trator. 

The  trial  court  instructed  the  Jury  that 
9  or  more  concurring  could  return  a  verdict, 
and  the  verdict  was  in  fact  returned  by  11 
men.  This  instruction  was .  excepted  to  at 
the  time,  and  Is  assigned  as  error. 

[1]  This  case  was  pending  at  the  time  of 
the  admission  of  the  state  Into  the  Union, 
and,  under  the  provisions  of  section  1  of 
the  schedule  to  the  state  Constitution,  should 
have  been  tried  according  to  the  law  and 
procedure  in  force  prior  to  statehood.  Free- 
man V.  Eldrldge,  26  Okl.  601,  110  Pac.  1057; 
St  L.  &  S.  F.  R.  Co.  v.  Cundleff,  171  Fed. 
319,  96  C.  C.  A.  211.  See,  also,  Blanchard  v. 
Ezell,  25  Okl.  434,  106  Pac.  960.  This  rule, 
however,  only  applies  to  cases  pending  at 
statehood,  and  does  not  apply  to  a  case 
brought  since   statehood,   though   the  cause 


of  action  arose  before.  Independent  Cotton 
Oil  Co.  V.  Beacham,  120  Paa  909. 

It  has  been  decided  a  number  of  times 
that  a  unanimous  verdict  Is  required  in  cases 
pending  at  the  time  of  the  admission  of  the 
state  into  the  Union.  Pacific  Mutual  Life 
Insurance  Co.  v.  Adams,  27  Okl.  496,  112 
Pac.  1027;  Choctaw  Electric  Co.  ▼.  Clark, 
28  Okl.  399,  114  Pac.  730;  Swift  v.  Coulter. 
28  Okl.  168,  115  Pac.  871;  Kerfoot-BeU  Co. 
V.  Kerfoot,  118  Pac.  867,  not  yet  officially 
reported;  City  of  Guthrie  v.  Pearson,  29 
Okl.  813,  120  Pac.  266;  Northern  Guaranty 
L.  &  F.  Co.  T.  McCurtaln,  120  Pac.  663: 
Spurrier  Lbr.  Co.  v.  Dodson,  120  Pac.  934: 
Border  v.  Carrabine,  120  Pac.  1087.  And  the 
plaintiff  concedes  that  tlie  court  erred  In 
instructing  the  Jury  that  a  unanimous  ver- 
dict could  be  returned,  and  that  this  case 
must  be  reversed. 

[2]  It  Is  contended  by  the  defendant  that 
the  decision  of  the  Supreme  Court  of  Okla- 
homa Territory  In  this  case  settled  the  law 
of  the  case  for  all  future  trials,  and  that 
under  that  decision  the  plaintiff  is  not  en- 
titled to  recover.  It  is  also  contended  that 
judgment  should  be  here  rendered,  directing 
the  district  court  to  dismiss  the  case. 

It  is  well  settled  by  both  reason  and  au- 
thority that  a  decision  of  an  appellate  court 
upon  questions  of  law  must  control  the  case, 
as  to  points  decided,  at  all  subsequent  stages. 
And  a  decision  of  the  Supreme  Court  of 
the  territory  of  Oklahoma  Is  the  law  of  the 
case  at  subsequent  stages,  even  after  state- 
hood. Oklahoma  City  Electric  Gas  &  Power 
Co.  V.  Baumhoff,  21  Okl.  503,  96  Pac.  758; 
Harding  v.  GlUett,  26  OkL  199,  107  Pac  663, 
and  authorities  dted  In  these  cases.  This 
rule  is  subject  to  the  qualification  that  an 
appellate  court  may  review  and  reverse  a 
former  decision  in  the  same  case,  where  ad- 
herence to  the  former  decision  would  result 
In  gross  and  manifest  Injustice.  Oklahoma 
City  Electric  Gas  &  Power  Co.  v.  Baumhoff, 
21  Okl.  503,  96  Pac.  758.  The  decision  of 
the  court  upon  the  former  appeal  in  this 
case  was  not  gross  error  at  the  time  it  was 
rendered,  and  is  the  law  of  the  case,  so  far 
as  applicable  to  the  facts  proven  at  tbe  sec- 
ond trial. 

[3]  It  was  held  in  the  decision  of  the  case 
on  the  former  appeal  that  under  the  evi- 
dence it  was  the  duty  of  the  trial  court  to 
direct  a  verdict  for  the  defendant  Apply- 
ing the  rule  of  the  law  of  the  case,  If  the 
evidence  at  the  trial  from  which  this  appeal 
is  taken  was  the  same,  or  substantially  the 
same,  as  the  evidence  at  the  first  trial,  the 
Judgment  upon  this  appeal  should  direct 
that  the  case  be  dismissed,  unless  It  should 
appear  from  the  record  that  other  evidence 
exists  which  might,  upon  another  trial, 
change  the  facts  proven.  It  is  therefore 
necessary  to  determine  whether  the  evidence 
was  substantially  the  same  upon  both  trials. 
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PlaintUF  was  struck  by  one  of  the  defend- 
ant's street  cars  as  she  was  driving  a  team 
and  hack  across  its  Broadway  track  at  Mdtn 
and  Broadway,  in  Oklaboma  City.  At  ttie 
first  trial  no  proof  was  offered  by  the  plain- 
tiff as  to  the  speed  of  the  car.  Upon  the 
last  trial  the  testimony  of  at  least  one  wit- 
ness, who  was  one  of  two  passengers  on 
the  car  when  the  plaintiff  was  injured,  was 
that  the  car  was  running  16  miles  an  hour. 
After  the  case  was  reversed  and  remanded 
by  the  Supreme  Court  of  Oklahoma  Terri- 
tory, plaintiff  amended  her  complaint  and  al- 
leged that  the  car  which  caused  the  injury 
was  not  properly  equipped,  and  that  some  of 
the  machinery  at  the  power  house  of  the 
defendant  was  not  in  repair.  There  are  other 
minor  differences  in  tbe  issues  and  evidence 
at  the  two  trials,  and,  'considering  these 
differences,  it  is  proper  to  remand  this  case 
for  a  new  trial,  rather  than  dismiss  it  This 
opinion,  however,  is  not  to  be. construed  as 
passing  on  the  value  of  the  evidence  at  the 
last  trial,  but  only  that  it  is  substantially 
different  from  tbe  evidence  on  the  former 
trial. 

[4]  In  view  of  tbe  fact  that  tbe  case  may 
be  tried  again,  it  is  proper  to  notice  the  as- 
signment that  the  court  erred  in  giving  the 
following  instruction:  "The  duty  of  the 
plaintiff  to  use  ordinary  and  reasonable  care 
in  crossing  a  street  railroad  track  is  the 
same  in  degree  and  kind  as  the  duty  of  the 
defendant  to  use  ordinary  and  reasonable 
care  in  tbe  operation  of  its  cars;  and  even 
though  the  defendant  failed  to  use  such  care, 
and  the  accident  would  not  have  happened, 
had  such  care  been  used  by  it,  still  the 
plaintiff  cannot  recover  if  she  herself  failed 
to  nse  ordinary  and  reasonable  care,  and. 
but  for  her  failure  the  accident  would  not 
have'  happened,  unless  it  further  appears 
from  the  evidence  that,  notwithstanding  such 
negligence  on  the  part  of  the  plaintiff,  the 
accident  would  not  have  occurred,  had  the 
defendant  exercised  reasonable  care  to  avoid 
tbe  Injury  after  it  discovered,  or  iv  the  ea>- 
eroiie  of  reasonable  care  might  have  discov- 
ered, that  an  accident  was  imminent" 

This  instruction  made  the  defendant  liable 
for  failure  to  exercise  reasonable  care  to 
avoid  tbe  injury,  though  plaintiff  was  guilty 
of  contributory  negligence  in  placing  herself 
In  a  position  of  danger,  whether  she  was 
discovered  or  not.  If  by  the  exercise  of  rea- 
sonable care  she  might  have  been  discovered. 
IhiB  was  error.  The  exact  point  \ras  decid- 
ed In  the  case  of  Oklahoma  City  Ry.  Co.  V. 
Barkett,  118  Pac.  350,  not  yet  officially  re- 
ported. It  was  there  held  that  the  giving 
of  an  instruction  identical  with  the  one  set 
forth  above  was  error.  In  other  words,  it 
was  held  that  the  doctrine  of  "last  clear 
chance"  did  not  Intervene  to  protect  a  plain- 
tiff from  the  consequences  of  his  contribu- 
tory negligence,  unless  he  was  actually  dis- 
covered.    This  case  was  followed  in  Okla- 


homa CltF  Ry.  Co.  T.  Dlab,  118  Pac.  351. 
Tbe  cases  of  A.,  T.  &  S.  F.  R.  Co.  v.  Baker, 
21  Okl.  51,  95  Pac.  433,  16  L.  R.  A.  (N.  S.) 
825,  and  Clark  v.  St  li.  &  S.  F.  R.  Co.,  24 
Okl.  764,  108  Pac.  361,  while  not  so  entirely 
in  point,  as  to  the  form  of  the  instruction, 
support  the  rule  laid  down  In  the  Barkett 
Case,  and  it  is  supported  by  numerous  cases 
from  other  states.  It  seems  clear  that  this 
view  is  proper.  If  the  failure  to  keep  a 
lookout  has  any  bearing  in  a  case  of  this 
kind,  it  is  part  of  the  negligence  of  the  de- 
fendant in  tbe  first  instance,  and  the  plain- 
tiff, because  of  tbe  contributory  negligence, 
is  prevented  from  recovering  on  account  of 
it  But  if  tbe  defendant  discovers  tbe  per- 
ilous condition  it  becomes  charged  with  a 
different  and  active  duty — ^that  of  avoiding 
the  effect  of  the  contributory  negligence. 

It  Is  not  necessary  to  consider  the  other 
questions  assigned  as  error,  for  the  reason 
that  they  are  not  likely  to  arise  on  anothtt 
trial. 

The  case  should  be  reversed  and  remand- 
ed for  a  new  trial. 

PER  CURIAM.    Adopted  In  whole 


(M  ou.  8*2) 

BUTI>ER  V.  BUTLER. 

(Supreme  Court  of  Oklahoma.    March  19. 
1912.) 

(ByJlabui  ly  the  OoMrt.) 

1.  Plkadino  (§  355*)— Motion  to  Strike. 

A  motion  to  strike  a  petition  from  the 
files  because  it  appears  to  contain  allegations 
of  matter  impertinent,  immaterial,  libelous,  and 
scandalous  shonld  not  be  sustained  as  to  the 
whole  petition.  If  such  petition  contains  other 
facts  which,  if  true,  would  constitute  a  valid 
basis  for  judgment 

[Ed.  Note. — For  other  cases,  see   Pleading, 
Cent  Dig.  H  1102-1110;  Dec.  Dig.  f  355.*] 

(Additional  BfUalme  (y  Editorial  Staif.) 

2.  DiVOBOX     (J     167*)    —   IlCPEBTINENOli     AND 

Scandal — Strikino  Pleading. 

A  petition  to  set  aside  a  divorce  decree 
alleged  that  plaintiff  was  defendant's  lawful 
wife  at  the  time  of  divorce;  that  she  was  then 
in  the  hospital,  a  physical  wreck  and  of  un- 
sound mind,  due  to  a  condition  brought  about 
by  the  intimidations  and  threats  of  ber  hus- 
band, and  that  because  of  such  condition  was 
unable  to  make  a  defense  to  tbe  suit  for  di- 
vorce; that  none  of  the  grounds  of  divorce  al- 
leged in  the  petition  were  true,  denying  each 
specifically;  that  she  was  compelled  by  force, 
threats,  and  intimidation  to  waive  service  of 
summons,  and  also  set  up  facts  which,  if  true, 
would  have  constituted  a  good  defense  to  the 
petition;  that  the  decree  was  obtained  by 
fraud  and  false  testimony,  showing  in  what 
the  fraud  consisted,  and  also  alleging  facts 
which,  if  true,  showed  that  plaintiff  bad  not 
been  a  bona  fide  resident  of  the  state  for  a 
year  prior  to  the  filing  of  the  petition.  Held, 
that  the  petition  stated  facts  which,  if  true,  en- 
titled plaintiff  to  the  relief  prayed,  and  that  it 
was  error  to  strike  it  from  the  files  because  of 
other  immaterial,  impertinent  and  scandalous 
allegations. 

[Ed.   Note.— For   other   cases,   see   Divorce, 
Ce^t  Dig.  {§  533-548;    Dec.  Dig.  {  167.*] 
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CommlBsloners'  Opinion,  Division  No.  2. 
Brror  from  District  Court,  G«rfleld  County; 
M.  0.  Oarber,  Judge. 

Action  by  Edyth  A.  Butler  against  Silas 
A.  Butler  to  set  aside  decree  of  divorce. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed  and  remanded. 

Haclcney  &  Lafferty,  of  Wlnfleld,  Kan., 
for  plaintiff  in  error.  McKeever  &  Walker, 
of  EiUid,  for  defendant  in  error. 

HARRISON,  C.  This  action  was  filed  AprU 
8,  1910.  It  was  instituted  under  the  provi- 
sions of  article  21,  c  87,  Comp.  Laws  1009, 
by  Edytli  A.  Butler  against  Silas  A.  Butler 
to  vacate  and  set  aside  a  decree  of  divorce 
granted  Silas  A.  Butler  November  16,  1900, 
by  the  district  court  of  Garfield  county. 
Summons  was  issued  and  served.  Within  a 
few  days  subsequent  thereto,  plaintiff  filed 
an  amended  petition.  Defendant  appeared 
and  moved  to  strike  the  petition  and  amend- 
ed petition  from  the  files  for  the  following 
reasons:  "  *  »  •  That  from  an  inspection 
and  consideration  of  both  petition  and  amend- 
ed petition  filed  herein,  It  is  at  once  appar- 
ent that  the  matter  contained  In  said  peti- 
tions, or  either  of  them,  does  not  constitute 
grounds  for  consideration  by  this  court,  and 
Is  not  accompanied  with  the  kind  of  proof 
that  such  actions  would  necessarily  require 
to  be  attached  to  and  made  a  part  of  such 
petitions,  and  for  the  further  reason  that  it 
appears  from  an  inspection  of  said  petitions, 
and  each  of  them,  that  the  matter  contained 
therein  is  frivolous,  Impertinent,  scandalous, 
libelous,  and  not  In  proper  and  suitable  lan- 
guage for  either  of  said  petitions,  and  that 
It  is  apparent  from  the  most  casual  inspec- 
tion that  the  purpose  of  said  petition  is  not 
to  obtain  rights  or  to  relate  a  story  of  wrongs, 
but  simply  to  cause  trouble,  and  to  disturb 
the  social  status  of  a  citizen  who  has  here- 
tofore complied  with  the  laws  of  Oklahoma, 
and  from  casual  inspection  of  said  petition 
it  is  apparent  that  it  is  of  such  a  nature 
that  the  court  should  not  waste  its  time  or 
blot  its  records  by  considering  or  preserving 
the  same,  and  therefore  it  is  proper  and 
right  that  said  petition  and  amended  petition 
be  each'  stricken  from  the  records  of  Garfield 
county  and  not  preserved  in  any  form  or 
considered  as  legal  documents.    •    •    •» 

[1, 21  This  motion  was  sustained,  and  the 
pleadings  ordered  stricken  from  the  files. 
Plaintiff's  counsel  refused  to  plead  further, 
filed  motion  for  new  trial,  which  was  over- 
ruled, and  plaintiff  appealed  to  this  court 
We  think  the  court  erred  in  sustaining  de- 


fendant's motion  to  strike.  Notwithstanding 
the  petition  contains  a  great  amount  of  sur- 
plus, redundant,  immaterial,  and  possibly 
scandalous  matter,  yet  among  the  mass  of 
garbage  are  material  facts  which,  if  true, 
should  receive  the  court's  attention  and 
would  Justify  a  vacation  of  the  judgment. 
If  the  material  allegations  are  sufficient  to 
warrant  a  judgment,  the  plaintiff,  especially 
In  an  action  of  this  kind,  should  not  be 
charged  with  the  reprehensible  character  of 
the  pleadings,  ^he  petition  alleges,  in  sub- 
stance, that  at  the  time  the  divorce  was 
granted  Silas  A.  Butler  she  was  his  lawful 
wife;  that  she  was  then  In  the  hospital  at 
Winfield,  Kan.,  from  a  condition  of  health 
which  had  been  brought  about  by  the  advic^ 
procurement,  threats,  and  Intimidations  of 
her  husband;  that  at  tliat  time  she  was  a 
physical  wreck  and  of  unsound  mind;  and 
that  because  of  her  demented  mental  condi- 
tion she  was  unable  to  make  her  defense  in 
his  suit  for  divorce. 

It  also  alleges  that  none  of  the  grounds 
for  divorce  alleged  in  his  petition  were  true, 
giving  the  alleged  grounds  and  denying  them 
specifically.  It  shows  that  by  threats,  in- 
timidation, and  force  a  waiver  of  service  of 
-summons  was  procured  from  her  by  her  hus- 
band at  a  time  when  she  was  mentally  In- 
competent to  act  for  herself,  and  further 
contains  allegations  which.  If  true,  would 
have  constituted  a  good  defense  to  bis  peti- 
tion, had  she  been  mentally  competent  to 
look  after  her  defense  and  physically  able  to 
do  so.  It  alleges  that  such  decree  was  pro- 
cured through  fraud  and  upon  false  testi- 
mony, and  shows  in  what  the  fraud  consist- 
ed and  wherein  the  testimony  was  false.  It 
also  shows  that  defendant  had  failed  to  com- 
ply with  the  order  of  court  in  the  payment 
of  money  for  the  support  of  the  child. 

It  is  further  alleged  tliat,  some  years  prior 
to  the  filing  of  her  husband's  suit,  they  had 
removed  from  Oklahoma  to  eastern  states 
and  resided  In  eastern  states,  and  returned 
to  Waukomis,  OkL,  just  before  Christmas 
in  1008,  which  fact,  if  true,  would  raider 
the  decree  void,  because  the  plaintiff  had  not 
been  a  resident  of  Oklahoma  for  as  much 
as  one  year  prior  to  the  filing  of  his  petition. 
These  allegations  were  sufficient  to  entitle 
the  plaintiff  to  a  hearing,  and,  if  they  were 
found  true,  were  sufficient  to  entitle  her  to 
judgment  setting  aside  the  decree  of  divorce. 

Therefore  the  judgment  of  the  court  l>e- 
low,  sustaining  the  motion  to  strike,  is  re- 
versed, and  the  cause  remanded. 

PER  CURIAM.     Adopted  in  whole. 


Digitized  by 


Google 


OH) 


EII^METER  V.  BLAKB 


1129 
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HILSMimnEl  T.  BliAKS. 

(Supreme  Court  of  Oklahoma.    June  26,  1912.) 

(Bt/llabut  hi  <^a  Court.) 

1.  Plkadiro  (J  291*)— Wbittbn  Inbtbumknt 

— ^E>XKCtJT10N— VBBrFIKD    DkNIAI.  —  AUTHOR- 
ITT. 

Under  Oomp.  Lava  1909,  g  5648,  proTiding 
that  allegationa  of  the  execution  of  written  in- 
strnmente  and  indorsementi  thereon  shall  be 
talien  as  true,  unless  the  denial  thereof  be 
verified  hy^  affidavit,  it  is  not  necessary  that  the 
pleading  in  question  be  verified,  where  only 
the  auuiority  of  the  party  to  execute  is  In- 
volved. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  {{  864,  866,  866%-m;  Dec.  Dig.  t 
291.*] 

2.  Apttaz.  and  Esbob  ({  192*)— Objxctions 

IH    LOWXB    CkJTJBT— PtKADIWOB. 

Objections  that  go  to  the  form  rather  than 
legal  sufficiency  of  a  pleading  will  be  deemed  to 
have  been  waived,  unless  raised  in  the  court  be- 
low In  some  manner  prescribed  by  law. 

[EVI.  Note.— For  other  cases,  see  Anpeal  and 
Brror.  Gent.  Dig.  Sg  1221-1226,  l2^;  Dec. 
Dig.  I  192.*] 

8.  Deeds  (|  47*)— EIxecutioh— SioiTATtrBE  bt 

SlABK— ATTXSTATION— ACEROW]:;BdO>IENT. 

An  officer's  certificate  of  the  grantor's  ac- 
knowledgment of  the  execution  of  a  deed  filed 
for  record  is  a  sufficient  compliance  with  a  re- 
quirement of  attestation  by  witnesses  to  the 
grantor's  signature  by  mark. 

[Ed.  Note—For  other  cases,  see  Deeds,  Cent. 
Dig.  II  104-110;   Dec.  Dig..|  47.*] 

4.   ACKHOWLEDOUEIVT    (|    62*)— ADTHOBITT    OF 

Offices— Interest. 

Whether  or  not  an  offiecr  taking  an  ac- 
knowled^ent  to  a  deed  is  or  is  not  financially 
or  bmeficially  interested  in  the  transaction  is 
a  question  of  fact;    the  bnrdeii  of  proof  being 

rn  the  assailant  Snch  Issue  of  fact  is  con- 
ied  by  the  decree  of  the  court  in  the  same 
manner  and  to  the  same  extent  as  ars  other 
qnestions  of  fact 

[Bd.  Note. — For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  i!  345-347 ;   Dec.  Dig.  |  62.*] 

fi.  Apfkai.  and  Ebbob  (I  1012*)— Findings— 

Review— Weight  of  Extidencx. 

Where  a  ease  is  tried  by  the  court,  with- 
out the  intervention  of  a  jury,  upon  controvert- 
ed questions  of  fact,  and  there  is  evidence  rea- 
sonably tending  to  support  its  findings,  such 
findings  will  not  be  disturbed  on  the  weight  of 
the  evidence. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  3990-3992;  Dec.  Dig.  | 
1012.*] 

Commissioners'  Opinion,  Diylsion  No.  L 
Eirror  from  District  Court,  Okfuskee  County ; 
John  Caruthers,  Judge. 

Action  by  Hannab  Bamett  against  W.  R. 
Blake  and  another.  Th»  action  having  been 
dismissed  by  plaintiff,  the  cause  proceeded  to 
trial  between  defendants  Blake  and  Hlls- 
meyer ;  each  claiming  title  to  the  land  in  con- 
troversy through  separate  conveyances  from 
the  original  plaintiff.  From  a  Judgment  In 
f&voi  of  Blake,  Hllsmeyer  brings  error.  Af- 
firmed. 

Lewis  G.  Lawson,  of  Holdenville,  for  plain- 
tiff in  error.  J.  B.  Patterson,  of  Okemah,  for 
defendant  in  error. 


SHARP,  C.  mis  action  was  brought  by 
Hannah  Bamett  against  W.  R.  Blake  and 
Fred  E.  Hllsmeyer,  defendants  below.  The 
action  was  afterwards  dismissed  by  the  plain- 
tiff,, and  the  cause  proceeded  to  trial  between 
the  two  defendants;  each  daiming  title  to 
the  120  acres  of  land  In  controversy  through 
separate  conveyances  from  the  allottee,  the 
said  Hannah  Bamett.  The  deed  through 
which  defendant  In  error  claimed  title  was 
executed  Novonber  6,  1909,  and  filed  for  rec- 
ord In  the  ofllce  of  tlie  register  of  deeds  at 
Okemah,  on  November  8,  1009.  The  deed  to 
plaintiff  In  error  was  executed  and  delivered 
November  9,  1909.  The  deed  to  Blake  was 
charged  by  plaintiff  in  error  to  have  been  a 
forgery.  Ibe  case  was  tried  before  the  court, 
who,  after  hearing  the  testimony  of  a  large 
numl)er  of  witnesses,  sustained  the  Blake 
deed,  and  in  the  decree  specially  found  that 
on  the  6th  day  of  November,  1909,  for  a  valu- 
able and  adequate  consideration,  the  said 
Hannah  Barnett  sold  and  by  her  warranty 
deed  of  that  date  conveyed  to  the  defendant, 
W.  R.  Blake,  all  of  her  right,  title,  and  Inter- 
est in  the  lands  In  question ;  that  the  defend- 
ant, Blake,  went  into  the  immediate  posses- 
sion of  said  lands,  and  that  said  deed  was 
duly  recorded  as  heretofore  shown:  that 
thereafter,  and  on  the  9th  day  of  November, 
1909,  the  said  Hannah  Bamett  attempted  to 
sell  and  convey  said  lands  to  the  said  Fred 
E.  Hllsmeyer;  that  on  said  date  she  executed 
and  delivered  to  him  a  deed  purporting  to 
convey  to  him  said  lands,  but  that  on  said 
date  U>e  defendant  in  error,  W.  R.  Blake,  was 
the  absolute  owner  In  fee  simple  of  said  real 
estate,  and  that  plaintiff,  Hannah  Bamett, 
had  no  interest  therein;  that  her  deed  to 
Hllsmeyer  conveyed  no  title;  and  that  said 
Hllsmeyer  took  said  deed  with  full  knowl- 
edge of  the  prior  deed  to  Blake,  and  the  rec- 
ord thereof,  and  with  notice  of  the  possession 
of  said  real  estate  by  the  said  W.  R.  Blake. 

[1]  Counsel  for  idatntlff  In  error  first  com- 
plains of  the  fact  that  defendant  Blake's  an- 
swer, or,  as  It  was  termed  by  said  defendant, 
"reply,"  not  being  verified,  the  admission  In 
evidence  of  defendant's  deed  constituted  re- 
versible error.  Section  4312,  Wilson's  Rev. 
&  Ann.  St  1903  (section  5648,  Comp.  Laws 
1909),  provides  that:  "In  all  actions,  allega- 
tions of  the  execution  of  written  Instruments 
and  endorsements  thereon  *  •  •  shall  be 
taken  as  true  unless  the  denial  of  the  aam« 
be  verified  by  the  affidavit  of  the  party,  his 
agent  or  attorney."  Apparently  counsel  have 
misconceived  the  Issues  in  this  particular. 
Defendant,  Blake,  did  not  deny  that,  subse- 
quent to  the  time  he  acquired  title  through 
his  deed,  Hannah  Barnett  made  a  second 
deed  to  the  plaintiff  In  error,  but  charged 
that  said  second  deed  was  taken  with  full 
Itnowledge  of  the  defendant's  rights  and  pos- 
session under  his  prior  deed.  The  making  of 
a  warranty  deed  In  compliance  with  the  pro- 


•For  otbsr  csms  sm  isim  tepie  and  section  NUMBER  in  Dee.  Dig.  tt  Am.  Dig.  Key  No.  Series  A  Rep'r  In4«zM 


Digitized  by 


Google 


1130 


126  PACIFIC  REPORTEB 


(OkL 


visions  of  the  statute  conveys  to  the  grantee, 
his  heirs  or  assigns,  the  entire  interest  of 
the  grantor  In  the  premises  described.  Com- 
plied Laws  1909,  {  1202.  It  mattered  not  that 
Hannah  Barnett  executed  a  second  deed,  ex- 
cept In  so  far  as  It  may  have  constituted  a 
cloud  upon  the  title  of  defendant,  as  said  de- 
fendant could  rest  secure  and  rely  upon  his 
prior  deed.  Therefore,  the  execution  of 
the  deed  to  plaintiff  in  error  not  being 
put  in  issue  by  a  verified  denial,  it  was 
unnecessary  for  other  purposes  to  verify 
said  reply.  In  Flesher  v.  Callahan  et  al., 
122  Pac.  489,  this  court  held  that  on  a  failure 
to  verify  a  pleading  as  required  by  section 
5648,  supra,  the  execution  of  the  Instrument 
only  was  thereby  admitted,  and  not  the  right 
or  authority  of  the  party  to  make  it  The 
exact  question  is  here  presented.  Hannah 
Barnett,  having  already  conveyed  her  title, 
had  no  power  or  authority  to  execute  a  sec- 
ond deed.  In  Sawyer  &  Austin  Lbr.  Co.  v. 
Champlain  Lbr.  Co.,  16  Ofcl.  90,  84  Pac.  1093, 
it  was  said,  in  construing  another  provision 
of  the  same  section,  requiring  verification  of 
pleadings:  "Where  the  correctness  of  a  veri- 
fied account  is  not  questioned,  but  some  af- 
firmative defense  is  pleaded,  no  verification 
to  the  answer  Is  required" — dtlng  cases. 

[21  Counsel  objects  to  the  sufficiency  of  the 
denials  contained  in  the  reply;  but  it  no- 
where awears  in  the  record  that  the  reply 
was  challenged  by  demurrer  or  otherwise  in 
the  trial  court,  and,  the  objection  going  to.the 
form  rather  than  the  sufficiency  of  the  plead- 
ing, as  raised.  Is  entitled  to  no  consideration. 
Bohart  ▼.  Mathews,  29  Okl.  315, 116  t>ac.  ^. 

[t,  4]  Counsel  for  plaintiff  in  error,  while 
yigorously  denying  that  Hannah  Barnett 
signed  the  Blake  deed,  at  the  same  time  de- 
nies that  the  subscription  thereto,  if  found  to 
have  been  made,  is  a  compliance  with  section 
2965,  Comp.  Laws  1909,  and  charges  that 
Willie  J.  Brown,  the  notary  public  who  took 
the  acknowledgment,  by  reason  of  his  inter- 
est in  the  transaction,  was  disqualified  to  act 
in  the  premises.  This  court  has  recently 
held,  in  Campbell  v.  Harsh,  122  Pac.  127, 
that  an  officer's  certificate  to  the  grantor's 
acknowledgment  of  the  execution  of  the  deed 
filed  for  record  is  a  sufficient  compliance 
with  the  requirement  of  attestation  of  wit- 
nesses to  the  grantor's  signature  by  mark. 
Other  recent  cases  announcing  the  same  rule 
are  Sims,  Adm'r,  v.  Hedges,  123  Pac.  155, 
and  Walker  Bond  &  Co.  v.  Purifier,  124  Pac. 
322.  Numerous  authorities  in  support  of 
this  rule  are  cited  in  First  Nat  Bank  of 
Halley  v.  Olenn,  10  Idaho,  224,  77  Pac.  624, 
109  Am.  St  Rep.  204.  We  have  searched  the 
record  closely  and  fail  to  find  any  testimony 
sustaining  the  charge  that  the  notary  public 
who  took  Hannah  Bamett's  acknowledgment 
to  the  Blake  deed  was  disqualified  to  act 
either  in  taking  the  acknowledgment  or  sub- 
scribing the  name  and  witnessing  the  mark 
of  the  grantor.     While  it  Is  true  that  be- 


cause of  the  probative  ftorce  accorded  to  the 

certificate,  as  well  as  the  usually  important 
consequences  of  the  instrument  itself,  pub- 
lic policy  forbids  that  the  act  of  taking  and 
certifying  the  acknowledgment  should  be  ex- 
ercised by  a  person  financiaUy  or  beneficial- 
ly interested  In  the  transaction,  yet  there 
must  be  evidence  to  support  the  charge.  The 
burden  of  proof  in  such  cases  rests  npon 
the  assailant  of  the  validity  of  the  certifi- 
cate. The  certificate  is  prima  fade  evidence 
of  its  due  execution.  American  Freehold 
Land  Mortgage  Co.  t.  Thornton,  lOS  Ala. 
258,  19  South.  529,  54  Am.  St  Rep.  148i.  Nu- 
merous authorities  sustaining  this  general 
proposition  are  cited  in  a  comprehensive  not* 
to  the  above  case.  The  question  of  whether 
or  not  the  officer  taking  the  acknowledgment 
is  or  is  not  financially  or  beneficially  inter- 
ested In  the  transaction  is  necessarily  one 
of  fact  and  is  concluded  by  the  verdict  of 
the  Jury  or  the  Judgment  or  decree  of  a  court 
in  the  same  manner  and  to  the  same  extent 
as  are  other  questions  of  fact 

[I]  Counsel  for  plaintiff  in  error,  how- 
ever, complains  that  the  decree  of  the  trial 
court  was  wrong,  first  because  not  supported 
by  the  evidence;  second,  because  it  is  con- 
trary to  the  weight  of  the  evidence;  and  de- 
votes almost  100  pages  of  his  brief  to  a' 
discussion  of  the  testimony.  This  court  has 
repeatedly  held  that  it  will  not  investigate 
the  record  to  see  whether  the  verdict  of  the 
Jury  or  the  Judgment  of  the  court  is  contra- 
ry to  the  weight  of  the  evidence,  or  examins 
Into  the  evidence  to  ascertain  its  credibility; 
the  rule  being  that  where  the  evidence  is 
conflicting  this  court  will  not  review  it  to 
ascertain  where  the  weight  of  evidence  lies, 
but  if  there  is  evidence  reasonably  tendins 
to  support  the  verdict  or  Judgment  it  wiU 
not  be  set  aside.  Loeb  v.  Loeb  et  al.,  24 
OkL  384,  103  Pac.  570;  Great  Western  Mfg. 
Co.  V.  Davidson  Mill  &  El.  Co.,  26  Okl.  626, 
110  Pac.  1096;  Burns  v.  Vanght  27  OkL  711, 
118  Pac.  906;  First  Nat  Bank  of  Goymon 
y.  Arnold.  28  Okl.  49,  113  Pac.  719;  Wrought 
Iron  Range  Co.  v.  Leach,  123  Pac.  419;  Davla 
V.  Smith  et  aL,  28  Okl.  852,  115  Pac.  1017; 
J.  I.  Case  Threshing  Mach.  Co.  v.  Oates,  27 
Okl.  412,  112  Pac.  980;  Freeman  v.  Kldrldgev 
26  Okl.  601,  110  Pac,  1057;  First  National 
Bank  ▼.  Lookabaugh,  28  Okl.  608,  115  Pac. 
786;  Roberts  v.  Markham,  26  Okl.  387,  109 
Pac  127;  Runyan  v.  Fisher,  28  OkL  450,  114 
Pac.  717;  Alcorn  et  al.  ▼.  Dennis,  25  Okl. 
135,  105  Pac  1012;  Eager  et  al.  v.  Seeds,  21 
OkL  524.  96  Paa  646;  Bretcb  Bros.  v.  S. 
Winston  &  Sons.  28  OkL  625,  115  Paa  795; 
Smith  V.  Stewart,  29  OkL  26,  116  Paa  182; 
Hunter  v.  Spencer,  21  OkL  155,  96  Paa  757, 
17  L.  R.  A.  (N.  S.)  622. 

Section  20,  art  7,  Williams'  Ann.  Consti- 
tution, provides:  "In  all  issues  of  fact  Join- 
ed in  any  court  all  parties  may  waive  the 
right  to  have  the  same  determined  by  Jury, 
in  which  case  the  finding  of  the  Judge,  upon 
the  facts,  shall  have  the  force  and  effect  at 
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a  verdict  by  Jnry."  The  requirement  ai>- 
piles  here  with  particular  force.  A  number 
of  the  witnesses  In  the  Instant  case  were 
Creek  Indians,  and  it  appears  that  a  part,  at 
least,  of  the  testimony  was  introduced 
through  the  medium  of  an  interpreter.  The 
trial  court  has  a  peculiar  advantage  In  cases 
of  this  character  In  weighing  and  considering 
the  testimony.  Indeed,  the  opportunity  of 
seeing  the  witnesses  and  hearing  their  tes- 
timony In  such  cases  Is  not  only  invaluable, 
but  almost  essential,  to  a  correct  nnderstand- 
tag  of  the  testimony.  Kessel  et  ux.  v.  Kes- 
eel,  79  Wis.  289,  48  N.  W.  382;  Kennedy 
V.  Pawnee  Trust  Co.  et  al.,  126  Pac.  648.  As 
there  was  evidence  to  support  the  findings 
of  the  court,  the  Judgment  of  the  court  will 
not  be  disturbed. 

It  is  objected  that  all  evidence  of  the 
transaction  of  December  81,  1909,  was  inad- 
missible, and  for  that  reason  the  trial  court 
erred  In  finding 'for  the  defendant  Again, 
we  think  counsel  are  mistaken.  Much  of 
this  testimony  tended  to  contradict  that  giv- 
en by  Hannah  Barnett  as  to  the  execution  of 
the  original  deed  of  November  6th.  The  fact 
of  a  subsequent  change  in  the  consideration 
did  not  destroy  the  title  acquired  by  the  de- 
fendant. That  plaintiff  paid  Hannah  Bar- 
nett ^,000  In  cash.  In  lieu  of  the  payment 
of  the  $1,000  note,  and  that  Hannah  Barnett 
reconveyed  to  defendant  the  six  lots  in  the 
town  of  Weleetka,  forming  a  part  of  the  orig- 
inal consideration,  was  not  a  question  In 
which  the  plalntUt  In  error  was  concerned. 
To  hold  otherwise  would  destroy  the  right 
of  competent  parties  to  change,  alter,  or  mod- 
ify a  contract  once  made;  besides,  plaintiff 
in  error  having,  without  objection,  at  the 
ontset  assumed  the  burden  of  proof  mnst  re- 
cover. If  at  all,  on  the  strength  of  his  own 
title,  and  not  on  the  weakness  of  that  of  bis 
adversary. 

Other  objections  to  the  admissibility  of 
testimony  on  account  of  the  pleadings  can- 
not be  considered;  no  sufficient  objection 
thereto  being  made  In  the  trial  court 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  trial  court  should  be  affirmed. 

PBB  CURIAM.     Adopted  in  wholeu 


(M  Okl.  600) 

OARR  T.  BRAWLBT. 
(Supreme  Court  of  Oklahoma.    July  18,  1912.) 

(ByUalu*  (y  the  Court.) 
Gabwishmknt  (I  30*)  —  Pbopertt  Subject  — 

MORTOAOED        PEBSONALTT    —    WAIVEE        OF 

MoBTOAOE — Consent  to  Sale. 

When  the  mortgagee  of  certain  cotton  gave 
the  mortgagor  authority  to  sell  the  cotton  and 
deposit  the  proceeds  in  a  bank  in  the  name  of 
the  mortgagor's  bondsmen  in  a  suit,  and  the 
same  was  done,  the  lien  of  the  mortgage  was 
discharged,  and  the  funds,,  prior  to  reaching  the 


mortgagee,  were  snbject  to  garnishment  at  the 
instance  of  a  creditor  of  the  mortgagor. 

[Ed.  Note. — For  other  cases,  see  Garnish- 
ment, Cent  Dig.  S{  48-60;   Dec.  Dig.  |  SO.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Lincoln  County; 
Roy  Hoffman,  Judge. 

Action  by  B.  J.  Brawley  against  B.  W. 
Carr.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

Geo.  B.  Rlttenhouse  and  F.  A.  Rlttenhouse, 
both  of  Chandler,  for  plaintiff  In  error.  W. 
L.  Jolmson,  of  Chandler,  for  defendant  in 
error. 

BREWER,  O.  Brawler  was  plaintiff  below 
and  Carr  was  defendant  The  defendant  In 
error,  B.  J.  Brawley,  as  plaintiff  below,  sued 
plaintiff  In  error,  E.  W.  Carr,  as  defendant 
below,  for  the  alleged  conversion  of  a  sum  of 
money,  alleged  to  have  been  the  proceeds  of 
a  crop  of  cotton  raised  by  a  man  named  Wal> 
lace,  and  on  which  plaintiff  held  a  mortgage. 

It  seems  that  Wallace  raised  some  cotton. 
He  gave  two  mortgages  on  It  Carr  became 
the  owner  of  the  first  mortgage  by  assign- 
ment. Brawley  owned  the  second  mortgage. 
Carr  sued  Wallace  In  replevin  for  the  cotton 
under  the  first  mortgage.  Wallace  defended 
and  needed  bondsmen,  so  as  to  retain  the  cot- 
ton and  finish  gathering  it  Brawley  agreed 
for  Wallace  to  sell  the  cotton  and  deposit  the 
proceeds  In  a  bank  in  the  name  of  Ward  and 
Davidson,  the  bondsmen  of  Wallace  in  the 
replevin  suit  to  the  end  that  they  be  held 
harmless.  This  was  done.  Carr  prevailed  In 
the  replevin  suit  and  sufildent  of.  the  funds 
in  bank  were  used  to  pay  Carr's  Judgment 
But  it  seems  Wallace  waa  also  indebted  to 
Carr  on  another  matter,  a  promissory  note, 
In  no  wise  connected  with  the  mortgages. 
Carr  sued  Wallace  on  this  note,  obtained 
Judgment,  and  garnished  the  bank,  Ward, 
and  Davidson,  impounding  the  l>alance  of  the 
fund  derived  from  the  sale  of  the  cotton 
crop.  Issue  was  Joined  on  the  answers  of 
the  garnishees  and  resulted  In  an  order  on 
the  bank  to  pay  $55.68  of  the  fimd  into  the 
Justice  court  to  apply  on  Carr's  Judgment 
against  Wallace.  This  sum  was  so  paid  Into 
court  by  the  bank,  where  it  remained  at  the 
time  this  suit  was  brought,  and  at  the  time 
of  the  trial.  Brawley  was  not  a  party  to 
these  proceedings.  Under  this  situation,  and 
while  the  money  was  in  court  Brawley 
brought  this  action  in  conversion  against  the 
Justice,  the  constable,  and  Carr,  the  plaintiff. 
The  court  sustained  a  demurrer  as  to  the  two 
officers,  but  overruled  it  as  to  Carr.  The  case 
was  tried  to  a  Jury,  who  found  for  Brawley 
and  against  Carr  in  the  sum  of  $92.67,  which 
appears  to  have  been  the  total  balance  of 
the  cotton  funds  In  the  banlt. 

It  Is  contended  here,  first,  that  there  was 
no  demand;  second,  that  Brawley,  In  con- 
senting that  Wallace  sell  the  mortgaged  oot- 
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ton  and  put  the  proceeds  In  the  bank,  lost  [ 
tbe  lien  under  the  mortgage,  and  that  the 
funds  were  subject  to  garnishment  at  the  suit 
of  Carr  as  a  creditor. 

We  shall  not  discuss  the  question  of  de- 
mand, as  our  views  on  the  second  proposition 
render  the  same  unnecessary. 

The  second  proposition,  we  think,  requires 
a  reversal  of  tbe  case.  The  mortgagee  gave 
authority  to  tbe  mortgagor  to  sell  the  cotton 
and  make  use  of  the  proceeds,  at  least  tem- 
porarily, for  his  own  purposes.  He  used  a 
portion  of  tlie  proceeds  in  dlscliarging  a  judg- 
ment against  himself.  The  remainder  was 
deposited  as  a  general  deposit  in  the  bank  in 
tbe  name  of  Ward  and  Davidson.  Had  the 
mortgagee  required  them  to  be  deposited  in 
her  name  after  being  so  deposited,  she  would 
have  been  safe.  This  course  was  not  pur- 
sued. 

That  there  was  a  waiver  of  the  lien  of  the 
mortgage  as  a  result  of  tbe  mortgagee's  con- 
sent to  the  sale  is  elementary.  Mortgage  Se- 
curity Co.  V.  Elevator  Co.,  6  N.  D.  412,  71  N. 
W.  130;  Drexel  v.  Murphy,  59  Neb.  210,  80 
N.  W.  818;  Frick  Co.  t.  Milling  Co.,  61  Kan. 
870,  82  Pac.  1103;  Partridge  v.  M.  D.  Eleva- 
tor Co.,  76  Minn.  496,  78  N.  W.  85;  Cobbey 
on  Chattel  Mortgages,  {  636;  Jones  on  Chat- 
tel Mortgages  (5th  Ed.)  {  465;  Hammon  on 
Chattel  Mortgages,  p.  142. 

The  lien  of  the  mortgage  does  not  follow 
the  proceeds  of  a  sale  of  the  mortgaged  prop- 
erty, where  the  mortgagee  consented  to  the 
sale.  The  case  of  Maier  v.  Freeman,  112  CaL 
8,  44  Pac.  357,  63  Am.  St.  Rep.  151,  is  a  case 
very  much.  In  point  In  the  syllabus  it  is 
■aid:  "U  a  mortgagee  of  chattels  authorized 
the  mortgagor,  as  his  agent,  to  sell  the  mort- 
gaged property,  and  to  deposit  the  proceeds 
in  a  bank,  to  be  applied  on  the  mortgage  debt, 
and  a  sale  Is  made  under  such  authorisation, 
the  lien  of  the  mortgage  does  not  attach  to 
the  proceeds,  and  they  are  subject  to  attach- 
ment by  tbe  other  creditors  of  the  mortgagor. 
Neither  a  trust  nor  an  equitable  assignment 
ia  created  in  favor  of  a  mortgagee  of  chat- 
tels on  the  proceeds  of  their  sale  when  he 
authorized  the  mortgagor  to  sell  them,  to  col- 
lect the  proceeds  of  the  sale,  and  to  deposit 
them  in  a  bank,  to  be  applied  on  the  mort- 
gage debt" 

In  the  opinion  it  is  said:  "There  are  many 
decisions  that  the  mortgagee  of  chattels  may 
antborlze  the  mortgagor  to  sell  the  incumber- 


ed property  and  apply  the  proceeds  of  sale 
upon  the  debt  secured,  and  that  such  an 
agreement  does  not  render  the  mortgage 
fraudulent  in  law,  nor  affect  the  lien  thereof 
prior  to  the  sale  (Brackett  v.  Harvey,  91  N. 
Y.  221;  Murray  v.  McNealy,  86  Ala.  234  [5 
South.  565],  11  Am.  St  Rep.  33;  Lane  T. 
Starr,  1  S.  D.  107  [45  N.  W.  212],  and  cases 
cited);  but  we  have  found  no  case  in  which 
the  lien  was  held  to  attach  to  the  proceeds 
unpaid  by  the  purchaser.  The  doctrine  of 
the  case  of  [White  Mountain  Bank  v.  West], 
46  Me.  15,  above  cited,  is  tliat  if  the  mort- 
gagee 'wished  to  reach  the  proceeds  In  the 
hands  of  the  purchasers  he,  like  other  cred- 
itors, should  have  resorted  to  a  trustee  pro- 
cess under  the  statute.' " 

In  the  case  of  White  Mountain  Bank  t. 
West  et  al.,  46  Me.  20,  in  the  course  of  the 
opinion  It  is  said:  "If  West  had  the  right 
to  sell  the  lumber,  then  be  could  give  a  good 
title.  His  stipulation  that  the  avails  should 
be  paid  over  to  Carleton  was  personal  only; 
and  any  default  on  his  part  in  this  respect 
could  not  affect  the  title  of  his  vendee.  Sot 
did  this  consent  for  him  to  sell  make  him  an 
agent  of  Carleton  for  that  purpose.  It  was 
a  release  of  tbe  mortgage  claim,  in  case  of  a 
sale.  The  effect  of  a  mortgage  with  such 
consent  for  the  mortgagor  to  sell  was  to  hold 
the  property  for  the  mortgagee  against  at- 
taching creditors;  but  from  tbe  time  of  sale 
tbe  lien  of  the  mortgagee  was  extinguished, 
and  the  mortgagee  was  left  with  no  security 
but  the  personal  promise  of  the  mortgagor  to 
pay  the  proceeds  to  him.  And  if  he  wished 
to  reach  tbe  proceeds  in  the  hands  of  the 
purchasers  he,  like  other  creditors,  should 
have  resorted  to  a  trustee  process  under  the 
statute."  See,  also,  Waters  v.  Bank,  65  Iowa, 
234,  21  N.  W.  582. 

If  the  sale  of  the  mortgaged  property  In 
this  case  had  been  without  consent  and  tlie 
proceeds  could  be  traced,  the  party  appropri- 
ating same  having  notice  of  the  mortgage, 
quite  a  different  question  would  be  presented. 

We  conclude  that  the  plaintiff  below,  in 
consenting  to  the  sale  of  the  mortgaged  prop- 
erty, waived  the  lien  of  the  mortgage,  and 
that  she  had  no  Hen  on  the  proceeds,  and 
that  therefore  tbe  same  were  subject  to  the 
process  sued  out  by  the  creditor. 

It  follows  that  the  cause  should  be  r^ 
versed. 

PER  CURIAM.    Adopted  In  whole. 


Digitized  by 


Google 


OkL) 


THOMPSON  T.  MURRAY 


1133 


CRABTREE  t.  STATE. 

(Criminal  Court  ot  Appeals  of  Oklahoma. 

Sept.  12,  1912.) 

Appeal  from  Osage  County  Court ;  C. .  T. 
Bennett,  Judge. 

W.  T.  Crabtree  was  convicted  of  violating 
the  prohibitory  law,  and  appeals.  Appeal  dis- 
missed. 

Roberta  &  Scales,  of  Pawhuska,  for  plaintiff 
in  error.  Smith  C.  Matson,  Asst.  Atty.  Gen., 
for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  W.  T. 
Crabtree,  was  convicted,  at  the  July,  1911, 
term  of  the  county  court  of  Osage  county,  on 
a  charge  of  having  unlawful  possession  of  in- 
toxicating liquor  with  intent  to  sell  the  same, 
and  his  punishment  fixed  at  a  fine  of  $250  and 
imprisonment  in  the  county  jail  for  a  period  of 
ttiree  months. 

The  Attorney  General  has  moved  to  dismiss 
the  appeal  on  the  following  grounds:  "Because 
the  record  shows  that  this  is  an  attempted  ap- 

Seal  from  a  judgment  of  conviction  for  a  mis- 
emeanor  rendered  in  the  county  court  of  Osage 
county  on  the  24th  day  of  July,  1911,  and  the 
petition  in  error  and  case-made  were  not  filed 
in  this  conrt  until  the  18th  day  of  October, 
1911,  more  than  60  days  after  the  rendition  of 
such  judgment;  no  order  having  been  made 
extending  the  time  within  which  to  file  petition 
in  error  and  case-made  in  this  court  beyond 
the  60  days  allowed  by  law." 

The  motion  Is  well  taken,  and  must  be  sus- 
tained. 
The  appeal  is  accordingly  dismissed. 


LBISHMAN  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Sept  14,  1912.) 

Appeal  from  Oklahoma  County  Court;  John 
W.  Hayson,  Judge. 

John  Leishman  was  convicted  of  violating 
the  prohibitory .  law,  and  appeals.    Reversed. 

Giddings  &  Giddings,  of  Oklahoma  City,  for 
plaintiff  in  error.  Smith  C.  Matson,  Asst. 
Atty.   Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error  was 
convicted  in  the  county  court  of  Oklahoma 
county  on  a  charge  of  selling  intoxicating  liq- 
uor, and  on  the  28th  day  of  March,  1911,  was 
adjudged  to  pay  a  fine  of  $50  and  be  confined 
in  the  county  jail  for  a  period  of  30  days.  He 
);>erfected  his  appeal  in  this  court  in  due  form. 

The  proof  upon  the  part  of  the  state  estab- 
lishes the  sale.  The  testimony  on  the  part  of 
the  defense  flatly  contradicts  the  prosecuting 
witness.  The  accused  testified  on  his  own  be- 
half that  he  was  in  bed  sick  on  the  date  the 
sale  was  made  as  contended  by  the  state,  and 
his  physician,  Dr.  Kuhn,  corroborated  his  tes- 
timony, and  says  that  the  accused  was  in  bed 
for  two  or  three  days  prior  and  subsequent  to 
the  date  upon  which  the  prosecuting  witness 
claims  to  have  pvirchased  the  whisky.  In  ad- 
dition, the  prosecuting  witness,  after  having 
voluntarily  filed  the  complaint  against  the  ac- 
cused,  went  to  the  county  attorney's  office  and 
made  a  written  statement  to  the  effect  that 
he  did  not  purchase  the  whisky. 
'  The  following  instruction  of  the  court  is 
complained  of  as  ground  for  reversal,  in  view 
of  the  facts  in  this  case:  "You  are  the  exclu- 
sive judges  of  the  weight  and  credibilitjr  of  the 
witnesses  in  this  case,  and  in  determinmg  what 


weight  and  credit  yon  win  ||v«  to  the  testl* 

mony  of  any  witness  you  wUl  take  into  con- 
sideration the  appearance  of  the  witness  on  the 
stand,  his  manner  of  testifying,  his  interest  or 
lack  of  interest  in  the  result  of  this  case,  and 
his  opportunity  or  lack  'of  opportunity  for 
knowing  and  seeing  the  things  about  which  he 
has  testified ;  and  if  you  believe  that  any  wit- 
ness has  willfully  testified  falsely  in  any  mate- 
rial matter,  you  may  disregard  the  whole  of 
such  witness'  testimony,  unless  the  same  is 
corroborated  by  other  witnesses  whom  you  be- 
lieve have  testified  truthfully  in  such  matter, 
or  by  other  competent  credible  testimony.' 
This  instruction  has  been  repeatedly  condemned 
by  this  court.  It  should  not  l>e  given  at  all, 
and  is  held  to  be  especially  harmful  in  a  case 
where  the  facts  are  controverted.  See  Rea  v. 
State,  3  Okl.  Cr.  269,  105  Pac.  381 ;  Manning 
V.  State,  5  Okl.  Or.  532,  115  Pac.  612;  Fletch- 
er V.  State,  2  Okl.  Cr.  300,  101  Pac.  599,  23 
Lr.  R  A.  (N.  S.)  581.  The  trial  courts  are 
warned   against   giving  such  '  instructions. 

Let  the  judgment  be  reversed,  and  the  cause 
remanded,  with  direction  to  grant  a  new  trial. 


ROBERTS  et  al.  v.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Sept.  14,  1912.) 

Appeal  from  District  Court,  Love  County; 
S.  H.  Russell,  Judge. 

Press  Roberts  and  Martin  Gavins  were  con- 
victed of  aggravated  assault,  and  appeal.  Dis- 
missed. 

Brown  &  Brown,  of  Ardmore,  for  plaintiffs 
in  error. 

PER  CURIAM.  Press  Roberts  and  Martin 
Gavins  were  convicted  of  aggravated  assault  on 
an  information  wherein  thejr  were  charged  with 
a  felonious  assault.  The  judgment  and  sen- 
tence were  entered  on  November  29,  1910,  from 
which  judgment  the  defendants  appealed.  On 
September  10th,  by  their  counsel  of  record, 
plaintiffs  in  error  filed  a  motion  dismissing 
their  said  appeal. 

The  appeal  is  therefore  dismissedi  and  the 
cause  remanded  to  the  district  court  of  Love 
county,  with  direction  to  enforce  its  judgment 
therein. 


THOMPSON  et  aL 


at  Okl. 
MURRAY. 


S21) 


(Supreme  Court  of  Oklahoma.     Aug.  20, 
1912.) 

Appeal    and    Ebhor    ({f   361,    773*)— Writ 
or  Ebbob— Dismissal. 

The  petition  in  error  tmd  case-made 
were  filed  and  summons  in  error  issued  May 
29,  1911.  On  June  23d  defendant  in  error 
moved  to  have  the  petition  in  error  made 
more  definite  and  certain,  by  stating  the 
names  of  the  plaintiffs  in  error  on  behalf  of 
whom  the  petition  was  prosecuted,  which  mo- 
tion was  sustained  on  September  12th.  This 
order  was  never  complied  with,  and  on  May 
9,  1912,  defendant  moved  to  dismiss  because 
of  such  failure,  and  also  because  the  case 
had  never  been  briefed.  Beld  that,  no  re- 
sponse having  been  made  to  the  motion,  or 
application  made  for  leave  to  file  briefs  out 
of  time,  or  to  then  comply  with  the  order, 
the  motion  would  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  iS  1941-1959,  3104,  310S- 
3110;    Dec.  Dig.  {§  361,  773.*] 
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OommlssionertC  Opinion,  Division  No.  1. 
Error  from  District  Court,  Garrln  County; 
R.  McMillan,  Judge. 

Action  by  W.  W.  Murray,  as  guardian  for 
Ayleene  and  Winnie  Irene  Carr,  against  J. 
B.  Thompson,  as  trustee  for  the  Roberts- 
Johnson  Rand  Shoe  Company,  and  others. 
From  a  judgment  for  plaintiff,  defendants 
bring  error.    Dismissed. 

J.  B.  Thompson,  of  Pauls  Valley,  for  plain- 
tiffs In  error.  Carr  &  Field,  of  Pauls  Valley, 
for  defendant  In  error. 

AMES,  C.  On  May  29,  1911,  the  petition 
In  error  and  case-made  were  filed  and  sum- 
mons In  error  Issued.  On  June  23d  the  de- 
fendant In  error  filed  a  motion  to  make  the 
petition  In  error  more  definite  and  certain, 
by  stating  the  names  of  the  plaintiffs  In 
error  on  behalf  of  whom  the  petition  In  er- 
ror was  prosecuted.  On  September  12tb  this 
motion  was  sustained.  The  order  of  the 
court  has  never  been  complied  with.  On 
May  9,  1912,  the  defendant  In  error  filed  a 
motion  to  dismiss  the  appeal  for  two  rea- 
sons— one  because  the  case  had  never  been 
briefed  by  the  plaintiffs  in  error,  as  re- 
quired by  the  rules  of  the  court,  and  the 
other  because  the  order  of  the  court  requir- 
ing the  petition  in  error  to  be  made  more 
definite  and  certain  has  never  been  com- 
plied with.  No  response  has  ever  been  made 
to  this  motion,  nor  has  any  application  been 
made  for  leave  to  file  briefs  out  of  time,  or 
make  the  petition  more  definite  and  certain, 
as  required  by  the  order  of  the  court 

The  motion  to  dismiss  the  appeal  should 
therefore  be  sustained. 

PER  CURIAM.    Adopted  In  whole. 

(34  OkL  E22) 

SMOOT  &  ABBOTT  v.  W.  h.  MOODY  &  CO. 

(Supreme  Court  of  Oklahoma.    Aug.  20,  1912.) 

(Syllabus  iy  the  Court.) 

1.  Witnesses  (f  37*)  —  Knowledge  or  Wit- 
ness—Grade op  Cotton— Value. 

It  is  not  error  to  refuse  to  permit  a  wit- 
ness to  testify  as  to  the  grade  or  value  of  cot- 
ton in  Galveston,  when  it  affirmatively  appears 
from  his  testimony  that  he  did  not  class  the 
cotton  at  the  time  it  was  shipped  by  him,  and 
did  not  know  its  value  at  the  time  Involved. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {§  80-87;  Dec.  Dig.  S  37.»] 

2.  Tbial  (§  141*)— Peremptoky  Instbuotionb 
— Uncontradicted  Evidence. 

It  is  not  error  to  give  a  perempto^  In- 
stmction,  when  the  evidence  in  favor  of  one 
of  the  parties  is  uncontradicted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  336;    Dec.  Dig.  {  141.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Blaine  County; 
Frank  M.  Bailey,  Judge. 

Action  by  W.  K  Moody  &  Co.  against 
Smoot  &  Abbott  on  account  Judgment  for 
plaintiffs  and  defendants  bring  error.  Af- 
firmed. 


I.  H.  Lookabangh,  of  Watonga,  for  plain- 
tiffs in  error.  H.  N.  Boardman,  of  VTatonga, 
for  defendants  in  error. 

AMES,  C  The  suit  was  brought  by  the 
defendants  in  error,  who  will  hereafter  be 
called  the  plaintiffs,  upon  an  open  account 
The  plaintiffs  were  engaged  in  the  cotton 
business  in  Galveston,  and  the  defendants 
were  operating  a  gin  at  Dillon,  Okl.  The  de- 
fendants consigned  cotton  at  various  times 
to  the  plaintiffs,  under  contract  by  wUch 
they  were  permitted  to  draw  against  the 
cotton  for  a  reasonable  amount  same  to  be 
carried  on  their  account,  Interest  to  be  charg- 
ed at  6  per  cent  per  annum,  and  the  cot- 
ton to  be  held  by  the  plaintiffs  and  sold  for 
the  account  of  the  defendants,  at  their  re- 
quest; it  being  understood  that.  In  the 
event  the  price  of  cotton  declined,  the  de- 
fendants should  remit  so  as  to  protect  a 
margin  with  the  plaintiffs.  After  holding  the 
cotton  for  several  months,  the  price  declined, 
and  the  plaintiffs  were  authorized  to  seU. 
After  the  sales  were  all  made,  it  was  ascer- 
tained that  a  balance  was  due  the  plaintlfCs, 
and  suit  was  brought  for  this  balance.  The 
defendants  filed  an  answer  and  cross-peti- 
tion, In  which  they  denied  the  correctness  of 
the  account  and  alleged  that  the  cotton  was 
improperly  graded,  and  was  not  sold  tn  good 
faith,  but  had  been  sold  long  prior  to  the 
time  when  it  was  so  reported  to  the  defend- 
ants, at  a  much  higher  price  than  that  re- 
ported. The  plaintiffs'  evidence  sustained 
the  allegations  of  their  petition,  and  the 
defendants'  evidence  whoUy  failed  to  estab- 
lish the  allegations  of  their  cross-petition. 
The  errors  assigned  are  In  the  rejection  of 
evidence  offered  by  the  defendants,  and  In 
the  giving  of  a  peremptory  Instruction  for 
the  plaintiffs. 

[1]  The  evidence  rejected  was  offered  by 
the  defendants  for  the  purpose  of  showing 
the  grade  of  the  cotton  and  its  market  val- 
ue, but  it  affirmatively  appeared  from  the 
testimony  of  the  defendants  themselves  that 
they  did  not  have  the  cotton  graded  at  the 
time  they  shipped  It,  that  they  did  not 
know  anything  about  Galveston  grades,  and 
had  no  experience  with  them,  that  they  did 
not  know  at  the  time  of  the  sale  what  cotton 
was  worth,  or  what  the  particular  grades 
were  worth,  that  th^  did  not  know  how 
it  should  have  been  classed,  and  that  th^ 
did  not  know  its  weights.  This  being  tme^ 
it  Is  manifest  that  the  court  did  not  err  In 
refusing  to  permit  them  to  testify  as  to  Its 
value. 

[2]  There  being  no  competent  evidence  con- 
tradicting that  of  the  plaintiffs,  the  action 
of  the  trial  court  In  instructing  a  verdict 
for  the  plaintiffs  is  correct  and  we  think 
the  Judgment  should  be  aflirmed. 

PER  CURIAM.    Adopted  in  whole. 
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MEMORANDUM  DECISIONS 


ISr  parte  MAZB.  (Cr.  1,722.)  (Sopreme 
Court  of  Oalifomla.  June  6,  1912.)  In  the 
matter  of  the  application  of  Fred  L.  Maze,  on 
habeas  corpus. 

PER  CURIAM.  The  writ  is  disdiarged,  and 
the  petitioner  is  remanded  to  custody. 


Ex  parte  SCOGGAN.  (Or.  1,721.)  (Supreme 
Court  of  California.  June  ff,  ldl2.)  In  the 
raAtter  of  the  application  of  John  Scoggan,  on 
habeas  corpus. 

PER  CURIAM.  The  writ  is  discbaiged,  and 
the  petitioner  ia  remanded  to  custody. 


BRITISH  AMERICA  ASSUR.  CO.  t. 
COtORADO  ft  S.  RT.  CO.  (Supreme  Court 
of  Colorado.  May  6,  1912.)  Dissenting  opin- 
ion.   For  majority  opinion,  see  125  Pac.  SOS. 

WHITE,  J.  (dissenting).  When  the  legisla- 
tive act  of  1903  became  effective,  no  loss  had 
occurred  under  the  Insurance  policy.  Therefore 
I  thinlc  no  right  had  accrued  that  could  be  the 
subject  of  assignment  under  the  terms  of  the 
policy.  To  that  portion  of  the  opinion  holding 
otherwise  I  dissent,  and  am  of  the  opinion  that 
the  antisubrogation  clause  of  the  legislative  act 
of  1903  is  involved  in  a  proper  determination 
of  the  controversy,  and  its  constitutionality 
should   be  determined   herein. 


POSSETT  v.  STATE.  (Oiminal  Court  of 
Appeals  of  Oklahoma.  Sept  3,  1912.)  Appeal 
from  Custer  County  Court;  R.  P.  Phillips, 
Special  Judge.  Mrs.  J.  M.  Fossett  was  con- 
victed of  a  violation  of  the  prohibition  law, 
and  she  appeals.  Affirmed.-  See,  also,  6  Old. 
Or.  629,  117  Pac.  653.  I>eroy  Jones,  of  Cordell, 
for  plaintiff  in  error.  The  Attorney  General, 
for  the  State. 

PER  CURIAM.  The  plaintiff  in  error  was 
convicted  on  an  information  which  charged  the 
unlawful  possession  of  32  pints  of  whisky  and 
12  bottles  of  beer,  with  the  intent  to  sell  the 
same,  and  was  sentenced  to  be  confined  in  the 
county  jail  for  a  period  of  30  days  and  to  pay 
a  fine  of  $350.  The  case  was  tried  without  a 
jury  by  consent  of  the  parties.  It  is  contended 
that  the  evidence  is  insufficient  to  support  the 
findings  and  judgment  of  the  trial  court.  On  a 
careful  examination  of  the  record,  we  are  of 
opinion  that  the  appeal  in  this  case  is  without 
merit  The  judgment  of  the  connty  court  of 
Caster  county  is  therefore  affirmed. 


(52  Ciolov  S8() 

HOLDBN  T.  STATB.  fCMminal  Conrt  of 
Appeals  of  Oklahoma.  Aug.  21,  1912.)  Appeal 
from  Oklahoma  County  Court ;  John  W.  Hay- 
son,  Judge.  P.  W.  Hiolden  was  convicted  of 
violating  the  prohibitory  law.  and  appeals.  Af- 
firmed. Pruiett,  Wilson,  Sniggs  ft  Wilson,  of 
Oklahoma  City,  for  plaintiff  in  error.  Smith  C. 
Matson  and  E.  Q.  SpilDwn,  Asst  Attys.  Gen., 
for  the  State. 

PER  CimiAM.  The  plaintiff  in  error,  P. 
W.  Holden,  was  convicted  at  the  May,  1911, 
term  of  the  county  court  of  Oklahoma  connty 
on  a  charge  of  having  unlawful  possession  of 
intoxicating  liquor  with  intent  to  sell  the  same, 
and  his  punishment  fixed  at  imprisonment  in 
the  county  jail  for  a  period  of  six  months  and 
a  fine  of  $500.  We  have  carefully  examined  the 
record  and  find  no  error  sufficient  to  justify  a 
reversal  of  the  judgment  It  ia  therefore  af- 
firmed. 


KELIjBIT  t.  state.  (Criminal  Conrt  of 
Appeals  of  Oklahoma.  Aug.  26,  1912.)  Appeal 
from  Ottawa  County  Court;  W.  T.  Quigley, 
Judge.  Theodore  B.  Kelley  was  convicted  of 
violating  the  prohibitory  law,  and  he  appeals. 
Affirmed.  O.  F.  Mason,  of  Miami,  for  plaintiff 
In  error.  Smith  O.  Mataon,  Asst  Atty.  Gen., 
for  the  State. 

PER  (7URIAM.  The  plaintiff  in  error, 
Theodore  E.  Kelley,  was  convicted  at  the  Janu- 
ary, 1911,  term  of  the  county  court  of  Ottawa 
county  on  a  charge  of  selling  intoxicating  liq- 
uor, and  his  punishment  fixed  at  a  fine  of  $1dO 
and  imprisonment  in  the  county  jail  for  a  period 
of  60  days.  Upon  a  careful  examination  of  the 
record,  we  find  no  error  sufficient  to  justify  a 
reversal  of  this  cause.  The  judgment  of  the 
trial  court  is  therefore  affirmed. 


NIDIFFER  V.  STATE.  (Crinrinal  Court  of 
Appeals  of  Oklahoma.  Aug.  26,  1912.)  Appeal 
from  Ottawa  County  Court;  W.  Y.  Quigley, 
Judge.  John  Nidiffer  was  convicted  of  violating 
the  prohibitory  law,  and  he  appeals.  Affirmed. 
O.  F.  Mason,  of  Miami,  for  plaintiff  in  error. 
Smith  C.  Matson,  Asst  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  The  plaintiff  in  error  John 
Nidiffer,  was  convicted  at  the  January,  1911, 
term  of  the  county  court  of  Ottawa  county  on  a 
charge  of  selling  intoxicating  liquor,  and  his 
punishment  fixed  at  imprisonment  in  the  county 
Jail  for  a  period  of  60  days  and  a  fine  of  $150. 
Upon  a  careful  examination  of  the  record,  we 
find  no  error  sufficient  to  justify  a  reversal  of 
this  cause.  The  judgment  of  the  trial  court  is 
therefore  affirmed. 
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